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COURT  RULES 


SUPREME  COURT  OF  APPEALS  OF  WEST  VIRGINIA* 


Amendments  in  Force  February  1»  1910 


RULE  IV. 

Argrument  Docket 

1.  How  Arranged.  Thirty  days  before  the 
first  day  of  each  regular  term,  the  clerk  shall 
prepare  a  list  of  the  cases  then  ready  to  be 
heard  in  the  grand  division  In  which  the 
next  regular  term  is  to  be  held,  and  distrib- 
ute the  printed  lists  as  provided  in  section  20 
of  chapter  157  of  the  Acts  of  1882.  and  in  ar- 
ranging the  argument  docket  he  shall  allow 
for  each  circuit  not  less  than  as  many  days* 
as  one-fifth  of  the  number  of  open  cases  on 
the  docket  of  such  circuit,  but  when  there 
are  not  more  than  three  cases  on  the  argu- 
ment docket  from  any  one  circuit,  cases  from 
another  circuit  may  be  set  for  hearing  on  the 
same  day. 

2.  When  Notice  is  Necessary.  In  all  cases 
(except  those  of  felony)  when  the  record  has 
been  printed  since  the  last  preceding  regular 
term  of  court,  the  party  desiring  a  hearing 
must  give  notice  to  the  opposite  party  of  his 
intention  to  insist  upon  a  hearing  at  the 
next  regular  term,  at  least  thirty  days  before 
the  first  day  of  such  term,  and  no  case  will 
be  placed  on  the  argument  list  and  deemed 
ready  for  hearing  until  the  second  term  aft- 
er the  record  has  been  printed  unless  the  no- 
tice above  mentioned  has  been  given  and  re- 
turned to  the  clerk's  ofl^ce  thirty  days  before 
the  term. 

RULE  V. 

Briefs. 

1.  Time  of  Exiling.  In'  any  case  on  appeal 
or  writ  of  error,  the  counsel  for  the  appel- 
lant or  plaintiff  in  error  at  least  twenty 
days,  and  counsel  for  the  appellee  or  defend- 
ant in  error  at  least  ten  days,  before  a  case 
is  called  for  hearing,  shall  file  with  the  clerk 
of  this  court  not  less  than  ten  copies  of  a 
printed  brief,  one  of  which  copies  shall,  upon 
request,  be  furnished  to  each  of  tbecounsdl 
engaged  upon  the  opposite  side.  All  reply 
and  supplemental  briefs  shall  be  filed  at  least 
five  days  before  a  case  is  called  for  hearing, 
and  not  later,  unless  by  consent  of  counsel. 


It  Is  also  desired  by  the  court  that  counsel 
upon  each  side  will  furnish  promptly  to  coun- 
sel on  the  opposing  side  their  respectlye 
briefs  as  soon  as  printed,  but  their  doing  so 
will  not  obviate  the  requirement  of  this  rule 
as  to  filing  copies  in  the  ofllce  of  the  clerk, 
and  It  is  recommended  that  the  printed  brief 
shall  correspond  In  size  of  page  with  the 
printed  record  and  bear  the  same  docket 
number. 

RULE  XIL 

Rehearing. 

1.  How  Obtained.  No  petition  for  a  rehear- 
ing wUl  be  entertained  unless  presented  with- 
in the  term  at  which  the  decision  is  announc- 
ed, nor  in  any  case  later  than  thirty  days 
after  the.  date  of  the  decision  of  the  case  in 
which  it  is  presented  (unless  as  otherwise 
authorized  by  law),  and  no  rehearing  will 
be  allowed  unless  one  of  the  Judges  who  con- 
curred in  the  decision  shall  be  dissatisfied 
with  the  conclusion  reached,  and  no  petition 
for  a  rehearing  will  be  entertained  by  the 
court  in  any  case  unless  the  reasons  therefor 
are  printed  and  filed  with  the  petition ;  but 
If  the  decision  complained  of  is  announced 
within  fifteen  days  of  the  dose  of  the  term, 
the  printing  may  be  dispensed  with.  When 
a  rehearing  is  allowed,  the  court  may  fix  the 
time  and  place  for  reargument  and  resubmis- 
sion, notice  of  which  shall  be  given  by  the 
clerk  to  the  attorneys  of  record,  but,  in  case 
it  fails  to  fix  such  time  and  place,  the  clerk 
shall  enter  the  case  upon  the  docket  as  if  it 
had  never  been  heard. 

RULE  XIII. 

Index  to  Records. 

1.  Must  be  Indexed.  In  making  transcripts 
of  records  for  appeal  and  writs  of  error,  tbe 
clerks  of  any  court*  making  such  transcript 
shall  annet  thereto  a  complete  Indei,  givini^ 
pages  of  the  record  on  which  Its  dilef  com- 
ponent parts  are  to  be  found,  including  the 
pages  where  the  deposition  of  each  wltnesif 
appears  in  such  record. 
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(iv) 


CASES  REPORTED 


Pas* 
A.  O.  Toxbnry  Lumber  Co.,  Armstrong  v. 

(S.  a) 24fl 

Adams,    lutemational    Haryester    Co.    of 

America  ▼.  (Ga.) 1093 

Adams,  White  v.  (Ga.  App.) 271 

Adam   &   Steinbrugge,   Hardwood  Lumber 

Co.  ▼.  (Ga.) 725 

Aiken  ▼.  Wallace  (Ga.) 937 

Aken  v.  Bnllaid  (Ga.) 482 

ADaculsy  Lumber  Co.  ▼.  Gudger  (Ga.)....  427 
Albany    &    Northern    R,    Ck>.    y.    Dunlap 

Hardware  Ck>.  (Ga.  App.) 868 

Albiitton  ▼.  O^gart  (Ga.) 79 

Alexander  y.  Barrett  (Ga.)  503 

Alexander  v.  City  Council  of  Augusta  (Ga.)  704 

Alford  &  Co.,  FiUpatrick  y.  (CTa.) 102 

All  T.  Williams  (S.  C.) 1041 

All,  Wilson  y.  (8.  Cw) 824 

lAllen,  Harbison  y.  (N.  C.) 207 

Allen,  Hendricks  v.  (Ga.) 298 

Allen  y.  Lott-Lewis  Co.  (Ga.  App.) 1073 

Allen  Pfeiffer  Chemical  Co.  y.  Owmgs  (S. 

C.)    966 

Allen,  Bandera  y.  (Ga.) 1102 

Allen  y.  SUte  (Ga.   App.) 558 

Allen  y.  Stote  (Ga.  App«) 1009 

Alyerson,  Walker  y.  (&  C.) 9G6 

Alvey,  Calyert  y.  (N.  CL) 153 

American    Ins.    Co.    y.    McVicken    Bros. 

(Ga.)    1026 

American  Laundry  Machinery  MfCr*  Co., 

Cohen  y.  (Ga.  App.) 467 

American  Nat.  life  Ins.  Co.,  Johnson  y. 

(Ga.)    731 

American  Stone  Co.,  Pollard  &  Haw  y. 

(Va.)    266 

Anderson,  Galney  y.  (8.  C) 888 

Ansley,  Southern  R.  Co.  y.  (Ga.  App.)....l0^ 

Arbnwino,  State  y.  (W.  Va.) 269 

Arledge  y.  Arledge  (S.  C.) 549 

Armstrong  y.  A.  C  Tuzbury  Lumber  Co. 

(S.  C.) 245 

Amett  y.  TaUer  (Ga.) 330 

Asheyille  Electric  CJo.,  Brookshire  y.  (N. 

C.)    215 

ABheyille  Slectric  Co.,  Rich  y.  (N.  C.) 232 

Ashland  Coal  ft  Coke  Co.  y.  Hull  Coal  & 

Coke  Coip.  (W.  Va.) 124 

Ashley  y.  Central  of  Georgia  R.  Co.«(Ga. 

App.)  56 

Ashley  y.  Reynolds  (Ga.  App.) 651 

Athens  Mfg.  Co.  y.  Malcolm   (Ga.) 329 

Athens  MuL  Ins.  Co.  y.  R.  H.  Ledford  & 

Son  (Ga.)   91 

Ajtkinson«  State  y.  (W.  Va.) 291 

Atlanta  Sand  &  Supply  Co.,  Southern  lU 

Co.   y.    (Ga.) 807 

Atlanta  Sand  &  Supply  Co.,  Southern  R. 

Co.  y.  fGa.  App.) 1078 

Atlanta    Skirt   Mfg.    Ca    y.    Jacobs    (Ga. 

App.)     1077 

Atlanta  ft  CX  Air  Line  R.  Co.,  Murphy  y. 

(S.  C.) 670 

Atlanta  &  C.  Air  Line  R.  Co.,  Turbyfiil  y. 

(S.  C.) 687 

Atlanta  &  C  Air  Line  R.  Co.,  Whlsonant 

V.  (S.  C.) 566 

Atlanta  &  W.  P.  R.  Co.  y.  Jacobs'  Phar- 
macy O).  (Ga.) 1039 

Atlantic  Coast  Line  R.  Co.,  Bing  y.  (S.  C.)  645 
Atlantic  (Doast  Line  R.  Co.  y.  Blalock  (Ga. 

App.)   743 

Atlantic  Ck>ast  Line  R,  Co.,  BurckhaJter  y. 

(S.  C.) 647 

Atlantic  Coast  Line  R.  Co.,  Dennis  y.  (S. 

C.) 466 


Pmgs 

Atlantic  Coast  Line  R.  Co.,  Ford  t.  (Ga. 

App.)  1072 

Atlantic  Coast  Line  R.  Co.,  King  y.  (S.  C.)  769 
Atlantic  CJoast  Line  R.  Co.,  Levan  y.  (S.  C.)  770 
Atlantic  Coast  Line  R.  C>>.  y.  Moore  (Ga. 

App.)    ; 875 

Atlantic  Coast  Line  R.  Co.,  Neyils  y.  (S.  a)  657 
Atlantic   Coast   line    R.   Gou,    Rafield    y. 

(S.    C.) 631 

Atlantic  Coast  Line  R.  Co.,  Rountree  y. 

(S.  C.) 634 

Atlantic  Compress  Co.  y.  Central  of  Geor- 
gia R.  Co.  (Ga.) ..1028 

Atlantic  ft  B.  R,  Co.  y.  Sumner  (Ga.)....  593 

Austin  Western  Co^  Brown  y.  (Va.) 184 

Ayers,  State  y.  (S.  0.) •••.•  625 

Bachrach  y.  Bachrach  (Va.) 985 

Badham.  First  Nat  Bank  y.  (S.  C.) 536 

Bailey  y.  Meadows  O.  (N.  C.) 11 

Bailey  y.  State  (Ga.  Appj 457 

Bainbridge  Stock  Co.  y.  £Lrause  McFarlin 
Co.  (Ga.  App.) 


Baker,  Po wen  y.  (N.  C.). 
Baldwhi,  State  y.  (N.  a) 


1013 
203 
148 
Bank  of  (jaye  Spring,  Tuggle  y.  (Ga.  AppOlOTO 
Bank  of  Marion  y.  Southern  Bxpw  Co.  (S. 

C.)    647 

Bank  of  Pocahontas  y.  Browning  (Va.).  .1000 

Bank  of  Saluda  y.  Feaster  (S.  C.) 1040 

Banks  y.  State  (Ga.  App.) 334 

Barber  y.  Hunter,  Ben  &  Co.  (Ga.  App.). .  620 

Barbour  y.  State  (Ga.  App.) 458 

Barkery.  Stephenson jTW.  Va.) 113 

Barkley,  State  y.  (W.  Va.) 113 

Barnes,  Carter  y.  (S.  C.) 1054 

Barnes  y.   Crockett's  Adnfr  (Va.) 983 

Barrett,  Alexander  y.  (Ga.) 508 

Barrett,  Rome  Ry.  ft;  Light  Co.  y.  (Ga. 

App.) 834 

Barton-Price  Ck>.  y.  Murphy  ft  Co.  (Ga.) . .  484 

Basch  y.  Frankenstein  (Ga.) 76 

Basbinski,  Central  of  Georgia  R.  Co.   y. 

(Ga.  App.). 621 

Bateman  v.  Bateman  (Ga.) 795 

Batson  y.  Higginbothem  (Ga.  App.) 455 

Baxley  Banking  Co.,  Beach  Lumber  Cow  y. 

(G  a.  App. ) 946 

Baynes  y.  State  (Ga.  App.) 309 

B.  C.  Einard  ft  Son  y.  Slangham  (Ga.). . . .  788 
Beach  Lumber  Co.  y.  Baxley  Banking  Co. 

(Ga.  App.) 946 

Beall,  Cohen  y.  (Gki.) 1118 

Beall,  Radford  y.  (Ga.) 303 

Beaufort  Land  ft  Inyestment  Co.  y.  New 

River  Lumber  Co.    (S.   C.) 637 

Becker   y.   Johnson    (Va.) 986 

Belcher   v.   Craine    (Ga.) 839 

Belcher  y.  Massey  Bros.  (Ga.  App.) 460 

Bell  &  Co^geshall  y.  Slade  ft  Starr  (Ga.). .  479 

Bene,  Helton  v.   (Gaj^ 322 

Bennett,  Preston  v.  (W.  Va.) 45 

Bennett  v.  Western  Union  Tel.  Co.  (N.  C.)  202 

Herman,  Smith  y.  (Ga.  App.) 1014 

Berry  v.  MclMiprson  (N.  (5.) 892 

Berry  y.  Van  Rise  (Ga.)    423 

Bing  y.  Atlantic  Coast  Line  R.  Co.  (S.  C.)  645 

Bishop,  Branch  v.  (Ga.) 1021 

Blarkman,  Central  of   Greorgia  R.   Co.   y. 

(Ga.  App.) 339 

Blades  Lumber  Ck>.,  Foy  y.  (N.  C.) 6 

Blake  &  Madden,  Browder,  Manget  &  Co. 

y.  (Ga.) 837 

Blalock,    Atlantic   Coast   Line  R.   Oo.   y. 

(Ga.   App.) 743 

Blizzard,  State  y.  (N.  C.) 1118 
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Pasa 

BloBser  Go.  y.  Doonaa  (Qa.  App.) 1074 

Blount,  Nixdorf  V.  (Va.) 258 

Blae  y.  Sndelity  Deposit  Co.  (Ga.  AppO. .  331 
Bluefield  Waterworks  &  Improyement  Co., 

McClangrherty  y.  (W.  Va.) 28 

Blumenfeld  y.  Palmer  Hardware  Co.  (Ga. 

Apin.)    , 618 

Board  of  Oom*rs  of  Cherokee  County,  Wells 

y.  (N.  Cj 212 

Board  of  Education  of  Paulding  County  y. 

Paulding  County  Grand  Jury  (Ga.) . .  •  552 
Board  of  EJducation  of  Stei^ens  Coun^  y. 

Pahner    (Ga.) 583 

Bobo,  Locomotiye  Engineers'  Mut  Life  & 

Accident  Ins.  Ass'n  y.  (Ga.  App.) 842 

BolUng  y.  Mullins  (Va.) 982 

Bomar,  Tillman  y.  (Ga.) 504 

Bond,  Virginia  Iron,  Coal  t&  Coke  Co.  y. 

(Va.)    1006 

Bonner,  Commisisoners  of  Beaufort  Conn- 

ty  y.  (N.  C.) 970 

Bonney,  White  y.  fVa.) 273 

Bowen,  Heralds  of  Liberty  y.  (Ga.  App.).  .1008 

Bowers  y.  Bryan  Lumber  Co.  (N.  C.) 19 

Bowman  y.  Ward  (N.  C.) 2 

Boyd    y.    Boyd    (GaJ 1095 

Boyer,  State  y.  (S.  C.) 573 

Biacewell  y.  Southern  R.  Co.  (Ga.) 98 

Bracewell  y.  Southern  R.  Co.  (Ga.  App.). .  308 

Branan  y.  Southern  R,  Co.  (Ga.) 793 

Branch  y.  Bishop  (Ga.) 1021 

Branch,  Williams  y.  N.  G.) 1119 

Brandon,  Harris  y.  (Ga.) 1040 

Branning  Mfg.  Co..  Williams  y.  (N.  C.)...  902 

Bray,  Ogletree  y.  (GaJ 789 

Brewer,  Johnson  y.  ((i-a.) 590 

Brice  &  Co.  y.  Whltehurst  &  Hilliard  (Ga. 

App.)   1075 

Bridgers  y.  Ormond  (N.  C.) 973 

Bridges  y.  Southern  R.  Co.  (S.  C.) 651 

Brock,  Wilson  y.  (Ga.) 497 

Brooks  y.  State  (Ga.)  604 

Brooks  Mfg.  O).  y.  Southern  R.  Co.  (N.  C.)  243 
Brookshire  y.  Asheyille  Electric  Co.  (N.  C.)  215 
Brooks  Mfg.  Co.  y.  Southern  R.  Co.  (N.  C.)1118 
Browder-Manget    Co.    y.    Edmonson    (Ga. 

App.)    453 

Browder,  Manget  ft  Co.  y.  Blake  &  Mad- 
den   (Ga.) 837 

Brown  y.  Austin  Western  Co.  (Va.) 184 

Brown  y.   State  (Ga.  App.) 865 

Browning,  Bank  of  Pocahontas  y.  (Va.). .  .1000 

Bryan  y.  Cowles  (N.  C.) 205 

Bryan  v.  Madison  Supply  Co.  (Ga.) 1106 

Bryan  County  Bank  v.  Moyd  (Qa.  App.) . .  863 

Bryan  Lumber  Oo.,  Bowers  y.  (N.  C.) 19 

Buchanan  y.  Buchanan  (N.  C.) 1118 

Buchanan  y.  James  (GaJ 72 

Buchman  y.  Insurance  (Jo.  of  North  Amer- 
ica (Ga.)   71 

Buck,  Georgia  &  Florida  I>eyelopment  Co. 

y.  (Ga.) 514 

Buehl-Meador  Co.,   Southern   E«xp.  (3o.  y. 

(Ga.  App.) 560 

Bullard,  Aien  y.  (Ga.) 482 

Bullard  y.  Wynn  (Ga.) 439 

Burckhalter  y.  Atlantic  Coast  Line  R.  Co. 

/g     Q  \  647 

Burden  v.'  State  (Ga.'  App*)' ' '  •  *  •  •  *  * ' ' ' '  *  622 
Burgin  &  Sons  Glass  (>>.  y.  Mclntire  (Ga. 

App.) 490 
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BflliLER  et  ox.  t.  CAROMNA  MONAZITE 

CX).  et  al. 

(Supreme  Ck>art  of  North  Carolina.     May  17, 

1910.) 

1.  Frauds,  Statute  of  (|  153*)— Pleading. 

In  an  action  on  a  contract  for  the  sale  of 
a  mineral  interest  in  land,  a  denial  in  the  an- 
swer of  the  execution  of  the  contract  is  sufficient 
to  protect  the  defendant  from  liability  under  the 
statute  of  frauds,  and  he  ii  not  required  to  plead 
the  statute  specially. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  367 ;    Dec  Dig.  S  153.*] 

2l  Appeal  and   Erbob  (I  662*)  —  Regobd — 

CONCXUBIVENESS. 

A  statement  by  the  court  in  the  record  that 
there  was  no  evidence  of  the  execution  of  the 
contract  sued  on  must  be  accepted  as  true  by 
the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  2851 ;   Dec.  Dig.  §  CS2*] 

ft.  Fbauds,  Statute  of  (|  115*)— Memoran- 
dum OF  Sale— Signatures—* Tarty  to  be 

CnAROED." 

The  vendee  in  a  contract  of  sale  is  the 
''party  to  be  charged*'  thereon,  within  the  mean- 
ing or  the  statute  of  frauds,  and  he  can  plead 
such  statute  to  defeat  an  action  by  the  vendor 
on  such  contract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  fi§  244-246;  Dec  Dig.  fi 
115.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6513.] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  M.  H.  Justice,  Judge. 

Action  by  Jesse  Miller  and  wife  against 
the  Carolina  Monazite  Company  and  another. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

S.  J.  Ervin  and  J.  M.  Mull,  for  appellants. 
Avery  &  Errin,.for  appellees. 

WALKER,  J.  This  action  was  brought 
by  the  plaintiff  to  recover  of  the  defendant 
the  purchase  money  for  certain  mineral  in- 
terests in  the  land  which  Is  described  in  the 
pleadings,  and  which  the  plaintiff  alleges  he 
contracted  to  sell  to  the  defendant  It  was 
contended  by  the  latter  that  what  the  plain- 
tiff alleges  was  the  contract  to  sell  the  min- 
eral interests  was  merely  an  option  or  a  uni- 


lateral contract,  wlil<^  wu  neTor  signed 
nor  executed  by  the  defendant,  and  that  the 
time  limited  in  the  option  for  the  payment 
of  the  purchase  money  had  expired.  Wheth- 
er it  was  an  option  or  a  contract  to  sell  is 
not  material  to  the  decision  of  the  question 
which  was  argued  before  us  and  which  Is 
presented  by  the  record,  as  it  appears  in  the 
statement  of  the  case  on  appeal  that  no 
proof  of  the  execution  of  the  contract  by  the 
defendant  was  shown,  nor  attempted  to  be 
shown.  As  the  defendant  denied  the  execu- 
tion of  the  contract.  It  was  Incumbent  upon 
the  plaintiff  to  Introduce  evidence  to  the  ef- 
fect that  the  contract  had  been  signed  by  the 
defendant,  as  a  d^ilal  of  the  execution  of 
the  contract  in  the  answer  was  sufficient  to 
protect  the  defendant  from  liability  under 
the  statute  of  frauds,  and  it  was  not  neces- 
sary to  plead  the  statute  specially.  Morrison 
V.  Baker,  81  N.  C.  76;  Browning  v.  Berry, 
107  N.  C.  231,  12  S.  B.  195,  10  L  R.  A.  726; 
Haun  V.  Burrell,  119  N.  C.  544,  26  S.  B.  Ill; 
Winders  v.  Hill,  144  N.  C.  614,  57  S.  E.  456. 
At  the  close  of  plaintifTs  evidence,  the  court, 
on  motion  of  the  defendant,  ordered  a  judg- 
ment of  nonsuit  to  be  entered  under  the 
statute,  upon  the  ground  that  the  execution 
of  the  contract  by  the  defendant  had  not 
been  shown.  In  the  case  of  Winders  v.  Hill, 
supra,  we  held  that  as  the  defendant  had 
taken  Issue  with  the  plaintiff,  concerning 
the  execution  of  the  contract,  by  denying  the 
allegation  to  that  effect  In  the  complaint,  he 
could  avail  himself  of  the  statute  of  frauds 
without  specially  pleading  It,  as  it  had  been 
settled  by  numerous  adjudications  of  this 
court,  which  are  cited  in  the  opinion,  that 
if  a  contract  is  denied,  or  a  contract  differ- 
ent from  that  alleged  is  set  up,  or  if  the  con- 
tract is  admitted  and  the  statute  of  frauds 
is  specially  relied  on  by  plea,  or  now  by  an- 
swer, parol  evidence  of  the  contract  is  incom- 
petent, and,  as  the  contract  cannot  be  prov- 
ed, it  cannot  be  enforced. 

The  court  states  as  a  fact  in  the  record 
that  there  was  no  evidence  of  the  execution 
of  the  contract  bv  the  defendanr  a»i(?  *•« 
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must  accept  this  as  tni&  An  examination  of 
the  testimony  which  is  set. out  in  the  case 
will  show  that  there  was,  in  effect,  no  suffi- 
cient eyldence  that  the  defendant  had  exe- 
cuted the  instrument  which  had  been  lost, 
even  if  It  contained  a  contract  between  the 
parties  and  was  not  a  mere  option  to  buy 
the  mineral  Interests  in  the  land. 

It  has  been  settled  by  this  court  that  in  a 
suit  against  the  vendee  to  recover  the  pur- 
chase money  agreed  to  be  paid  for  land*  or 
any  interest  therein,  he  is  the  party  to  be 
charged  within  the  meaning  of  the  statute  of 
frauds,  and  can  plead  the  same  in  order  to 
defeat  the  plaintiff's  recovery;  the  party  to 
be  charged  within  the  meaning  of  the  statute 
being  the  person  against  whom  it  is  sought 
to  enforce  the  obligation  of  the  contract 
Hall  V.  Misenhelmer,  137  N.  a  183,  49  a  E. 
104,  107  Am.  -St  Rep.  474. 

There  was  no  error  In  the  ruling  of  the 
court,  and  we  affirm  the  Judgment 

Affirmed. 


(152  N.  C.  008) 

BOWMAN  V.  WARD  et  al. 

(Supreme  Court  of  North  Carolina.     May  17, 

1910.) 


1.  Justices   of  the  Paace  (§  119*)— Judg- 
ment—Invalidity. 

Where  neither  the  summons  by  which  an 
action  in  justice's  court  was  begun,  nor  the 
attachment  subsequently  issued,  was  served 
personally  or  by  publication,  a  judgment  ren- 
dered several  months  after  the  return  day  of 
the   summons  and-  attachment  was  void ;    the 

J  proceeding  having  been  discontinued  before  the 
ud^\ent. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  375;   Dec.  Dig.  {  119.*] 

2.  Justices  op  the  Peace  (§  128*)— Injunc- 
tion—Attack  on  Judgment. 

Where  a  judgment  of  a  justice  of  the  peace 
is  void,  the  court  will  restrain  a  sale  of  land 
under  execution  on  the  ludgment,  at  the  suit 
of  one  acquiring  the  land  before  the  judgment. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  402;  Dec.  Dig.  %  128.*] 

Appeal  from  Superior  Court,  Henderson 
County ;  M.  H.  Justice,  Judge. 

Action  by  Elizabeth  Bowman  against  W. 
C.  Ward  and  another.  From  a  judgment  dis- 
solving a  temporary  restraining  order,  plain- 
tiff appeals.    Reversed. 

Brown  Shepherd,  Geo.  A.  Shuford.  and  CL 
F.  Toms,  for  appellant  I 

BROWN,  J.  The  plaintiff  sues  to  restrain 
the  selling  of  her  land  under  execution,  up- 
on a  judgment  rendered  by  a  Justice  of  the 
peace  and  docketed  in  the  superior  court  of 
Henderson  county.  In  a  cause  entitled  W.  C. 
Ward  V.  A.  C.  Peacock.  Plaintiff  claims  un- 
der a  deed  frqm  said  Peacock  dated  Septem- 
ber 2,  1909.  It  appears  that  on  March  29, 
1909,  the  aforesaid  action  before  the  justice 
of  the  peace  was  conunenced  by  issuing  a 


summons  returnable  March  30th.  Tbir  mss 
mons  was  not  served,  as  appears  oy  thp  re- 
turn on  it  A  warrant  of  attachment  was 
issued,  returnable  March  80th,  and  on  April 
2d  it  was  levied  on  the  land  by  defendant 
Blackwell,  sheriff.  No  service  of  the  sum- 
mons or  of  the  attachment  has  ever  been 
made,  either  x)ersonaIly  or  by  publication, 
and  no  publication  made.  On  September  80, 
1909,  after  plaintiff  had  purchased  the  land 
and  had  her  deed  recorded,  the  Justice  ren- 
dered final  Judgment  against  Peacock,  al- 
though it  appears  of  record  that  no  publica- 
tion or  service  of  any  kind  has  been  made 
either  of  the  summons  or  attachment  The 
judgment  was  docketed,  execution  Issued  and 
levied  upon  the  land  conveyed  to  plainttfl, 
and  the  same  advertised  for  sale.  His  honor 
denied  the  injunction  upon  the  ground  that 
the  proceeding  was  void  on  its  face.  We 
agree  with  him  that  the  Judgment  is  void, 
because  it  appears  affirmatively  upon  the 
face  of  the  record  that  no  service  personally 
or  by  publication  has  ever  been  made,  either 
of  the  summons  or  attachment.  The  pro- 
ceeding was  discontinued  before  the  Judgment 
was  rendered.  Etherldge  v.  Woodley,  88  N. 
O.  11;  Best  v.  British  &  American  Co.,  128 
N.  C.  352,  38  a  E.  923 }  •  Penniman  v.  Daniel, 
91  N.  a  431,  fi.  c.  ea  N.  C.  386 ;  Finch  v. 
Slater  (this  term)  67  S.  E.  264.  To  same  ef- 
fect are  decisions  in  other  states  having  stat- 
utes similar  to  ours.  Taylor  v.  Troncoso,  76 
N.  Y.  599;  Dlst  Co.  v.  Ruser,  61  Hun,  625,  16 
N.  Y.  Supp.  50,  61;  Mojarietta  v.  Saenz,  58 
How.  Prac.  (N.  Y.)  505;  Mcliaughlln  v. 
Wheeler,  2  S.  D.  379,  60  N.  W.  834 ;  Millar  v. 
Babcock,  29  Mich.  526.  We  think,  however, 
his  honor  should  have  restrained  the  sale,  as 
the  plaintiff  is  entitled  to  have  the  question 
finally  determined  as  to  the  liability  of  her 
land  for  the  Judgment,  and  not  be  made  to 
take  the  chance  of  losing  It  by  forced  sale  un- 
der execution.  If  her  land  is  liable  for  the 
judgment,  she  should  have  the  opportunity 
to  pay  it  after  a  judicial  determination.  Thia 
question  is  fully  and  lucidly  discussed  by  Mr. 
Justice  Manning  in  the  recent  case  of  Crock- 
ett V.  Bray,  151  N.  a  617,  66  S.  B.  666,  and 
need  not  be  further  discussed  now. 

Let  the  injunction  issue  from  the  superior 
court  of  Henderson  county  enjoining  the  sale. 

Reversed. 


WILSON  LUIklBER  CO.  v.  HUTTON  et  a*. 

(Supreme  Court  of  North  Carolina.     Mav  11. 

1910.) 

1.  Boundaries  (I  3*)— Coubseb  and  Distan- 
ces—Natural  Boundary. 

Courses  and  distances  must,  as  a  general 
rule,  give  way  to  a  call  for  a  natural  boundary* 
because  a  natural  boundary,  if  fixed,  is  cn- 
changeable,  and  more  likely  to  be  the  true  call 
than  courses  and  distances. 

[Ed.  Note.— Pot  other  cases,  see  Boundaries, 
Cent.  Dig.  fi  12 ;    Dec.  Dig.  S  8.*] 
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2.  BotnTDASics  (S  3*)-— CotrssES  and  Distaiv- 
•'Natcpral  Boundary." 


A  well  known  and  established  line  of  an 
adjacent  tract  is  a  "natural  boundary"  within 
the  rule  that  courses  and  distances  give  way  to 
a  natural  boundary,  because  the  line  is  more 
certain  than  course  and  distance; 

[Ed.  Note.— For  other  cases,  sec  Boundaries, 
Cent.  Dig.  §  12;   Dec.  Dig.  f  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4604,  4665.] 

3.  Boundaries  (§  3*)— Courses  and  Distaw- 
CES— Natural  Boundart. 

Where  the  call  in  a  grant  was  for  100  poles 
to  a  stake  in  a  boundary  line  not  known  to  the 
surveyor  or  grantee,  the  call  for  distance  would 
not  yield  to  the  call  for  the  stake,  where  to  do 
so  would  make  the  distance  274  poles,  especially 
where,  as  a  matter  of  fact,  the  line  had  never 
been  run  to  the  stake. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §  38 ;  Dec.  Dig.  (  3.*] 

4.  BouKDARiEs  (f  3*)— Courses  and  Distan- 

^^fffl       A.CHEA  RVi 

Under  Revisal  1905,  ffi  1716,  1734,  requir- 
ing the  surveyor  to  make  two  plots  and  record 
thereon  the  courses  and  distances,  and  providing 
that  one  shall  be  attached  to  the  grant  and  the 
other  filed  in  the  office  of  the  Secretary  of 
State,  the  plots  are  evidence;  and,  where  the 
plots,  the  courses,  and  distances  and  the  acre- 
age correspond,  they  control,  and  there  will  be 
no  attempt  to  give  a  preference  to  a  call  for  a 
line  not  known  by  the  surveyor  or -the  grantee. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §S  3-41 ;    Dec.  Dig.  f  3.*] 

5.  Boundaries  (|  3*)— Acreage— Conclusive- 
ness. 

The  rule  that  acreage  is  nsually  postponed 
to  other  descriptions  in  a  grant  is  subject  to 
the  exception  that  quantity  becomes  important 
where  the  location  or  boundary  is  doubtiul.  and 
in  doubtful  cases  quantity  may  have  weight  to 
aid  the  description,  and  in  some  cases  may  even 
have  a  controlling  effect. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §  41 ;    Dec.  Dig.  %  B.*] 

6.  Boundaries   (|   3*)  —  Acreage  —  Conclu- 
siveness. 

Where  the  courses  and  distances  In  a  grant 
not  actually  surveyed  agree  with  the  quantity 
described  as  conveyed,  and  with  the  plot  at- 
tached to  the  grant,  the  quantity  will  be  ffiven 
weight,  and  will  not  be  discarded  whete  to  ao  so 
the  quantity  would  be  increased  14  times  by 
giving  effect  to  calls  for  lines. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  $  41 ;   Dec.  Dig.  S  a*] 

7.  Boundaries  (1  36*)— Evidence— Admissi- 
bility. 

Where  on  an  issue  as  to  a  botindary  the 
grantee  in  a  state  grant  testified  that  he  enter- 
ed only  50  acres,  and  had  never  claimed  any 
more,  a  tax  list  was  competent  to  show  that  he 
gave  in  the  tract  for  taxation  60  acres  to  cor- 
roborate his  testimony. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent.  Dig.  St  160-162,  164,  166-176 ;  Dec.  Dig! 
I  36.*] 

&   BOUNDABIEB   (|  8*)~C0URSE8  AND  DISTAN- 
CES. 

Where  there  is  more  than  one  description 
in  a  deed,  and  they  turn  out  on  the  evidence  not 
to  agree,  the  description  which  is  the  most  cer- 
tain must  be  adopted,  and  course  and  distance 
from  a  given  point  is  certain  in  itself,  and  will 
not  be  departed  from,  unless  there  is  something 
else  which  proves  that  the  course  and  distance 
given  was  stated  by  mistalte. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  3-41 ;    Dec.  Dig.  S  3.*] 


9.  BOUNDABIBB  (S  3*)— COUKSES  AND  TftSTktSf- 

.    CES. 

Wliere  a  grantee  in  a  state  grant  did  not 
know,  at  the  time  of  taking  out  the  grant, 
where  a  liue  called  for  in  the  grant  Was,  and 
there  was  no  general  reputation  at  the  time  oi 
its  locAtion,  the  call  for  the  line  would  not  dis- 
place co\>»^e  and  distance,  though  it  can  be  as- 
certained mathematically. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  38-40;    Dec.  Dig.  f  3.*] 

Hoke  and  Walker,  JJ.,  dissenting: 

Appeal  from  Superior  Court,  '  Caldwell 
County;  CounciU,  Judge. 

Action  by  the  Wilson  Lumber  Company 
against  one  Hutton  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Jones  &  Whisnant  and  Finley  &  Hendren, 
for  appellant  Mark  Squires,  W.  C.  Newland, 
M.  N.  Harshaw,  B.  B.  CUne,  and  J.  T.  Per- 
kins, for  appellees. 

CLABK,  C.  J.  On  June  30,  1868,  the  state 
issued  to  John  Crisp  a  grant  for  **60  acres  of 
land"  in  Caldwell  county,  described  as  fol- 
lows: *'0n  dividing  ridge  between  John's  riv- 
er and  Mulberry  creek,  adjoining  his  own 
land.  Beginning  on  a  black  ]>ine  near  the 
flatrock,  and  runs  N.  35  degrees  W.  100  poles 
to  a  stake  in  Daniel  Moore's  line;  then  W. 
80  poles  to  a  stake  in  Jesse  Gragg's  line,  then 
S.  35  degrees  E.  100  poles  to  stake  in  his  own 
line;  then  E.  with  said  line  to  the  beginning." 
The  beginning  comer  of  said  grant  is  not  in 
dispute,  but  Is  admitted  to  be  At  the  black 
pine  "A,"  as  shown  on  the  map.  The  line  of 
said  grant,  if  run  according  to  the  contention 
of  the  plaintiff— that  is,  by  course  and  dis- 
tance—would  embrace  50  acres.  If  run  ac- 
cording to  the  contention  of  the  defendants, 
the  grant  would  covor  about  700  acres,  or  14 
times  as  much  as  was  granted.  The  grantee, 
John  Crisp,  testifies  that  he  took  out  a  grant 
for  only  50  acres,  with  the  view  of  adding  a 
flat  cove  to  his  adjoining  land.  He  stated 
that  he  never  claimed  more  than  50  acres; 
that  he  had  listed  the  land  and  paid  taxes 
for  only  50  acres;  that  he  paid  the  state  for 
only  50  acres,  and  in  conveying  it  he  only 
conveyed  it  for  50  acres.  At  the  time  the 
survey  was  made  for  the  grant,  no  lines  were 
in  fact  run,  and  the  land  was  plotted  merely 
from  the  courses  and  distances  recited  in  the 
entry  and  grant.  The  defendants  contend 
that  course  and  distance  should  be  disregard- 
ed, and  the  acreage  also,  and  all  the.  above 
facts,  and  that  tiie  first  line  should  be  ex- 
tended to  Daniel  Moore's  line,  though  this 
would  be  274  poles  Instead  of  100  poles,  as 
stated  in  the  grant;,  that  Instead  of  the  sec- 
ond call  in  the  grant,  80  poles  W.  toa  stake 
in  Jesse  Gragg's  line,  "the  second  line  should 
be  nm  S.  35  degrees  W.  319^  poles  to  a 
corner  of  Jesse  Gragg's  line,'*  though  the  evi- 
dence is  that  this  corner  was  in  dispute  at 
the  time  that  the  grant  was  tsKen  oat,  and 


•For  other  caMS  sea  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  :S(yi  to  date,  A  Reporter  In(  i-  -.d*. 


ii 


68  SOUTHBASTBRN  REPORTBB. 


(N.  a 


therefore  not  establUihed.  In  running  this 
second  line  as  contended  by  the  defendants, 
It  would  cross  through  two  older  tracts  of 
Vands  which  belonged  at  the  time  of  the  sur- 
Tey  to  Daniel  Moore,  showing  that  the  sur- 
veyor did  not  know  where  either  Moore's 
or  Gragg*8  line  was.  Indeed,  John  .Crisp  ex- 
pressly so  testified.  The  third  line  according 
to  the  grant  is  S.  35"*  E.  100  poles  to  a  stake 
In  Crisp's  own  line.  Running  by  this  course 
and  distance,  it  would  strike  a  point  in  Crisp's 
line  which  would  run  thence  east  to  the  be- 
ginning. But  run  as  contended  by  the  de- 
fendants, it  would  cut  in  half  another  tract 
of  £>aniel  Moore's,  and  run  338  poles  instead 
of  100  poles,  as  called  for  in  the  grant.  The 
fourth  line  according  to  the  grant  would  be 
with  Crisp's  line  east  to  the  beginning.  But 
if  run  according  to  the  defendants'  conten- 
tion, instead  of  running  east  80  poles  to  the 
beginning  (as  called  for  in  the  grant),  the 
line  would  run  five  different  courses  with 
Crisp's  line,  and  in  all  about  400  poles,  to  get 
back  to  the  beginning.  Instead  of  the  50 
acres  granted  Crisp,  the  defendants  would 
get  700  acres,  650  of  which  the  plaintiffs  ha  vet 
paid  the  state  for,  and  for  only  50  of  which 
the  grantor  of  the  defendants  paid  the  state. 

It  is  true  that  the  general  rule  Is  that 
course  and  distance  must  give  way  to  a  call 
for  a  natural  boundary,  and  that  the  line  of 
an  adjacent  tract,  if  well  known  and  estab- 
lished, is  a  natural  boundary.  But  this  is 
because  such  natural  boundary  is  usually 
considered  more  certain,  being  at  a  fixed  and 
definite  place,  if  "established  and  known," 
and  therefore  unchangeable  and  more  likely 
to  be  the  true  call  in  the  deed  than  course 
and  distance  which  may,  by  inadvertence,  be 
incorrectly  written  down.  The  reason  of  the 
law  is  the  life  thereof.  "Ratione  cessante, 
cessat  et  lex."  The  rule  of  construction 
which  ordinarily  prefers  the  call  for  the 
boundary  of  another  tract  to  course  and  dis- 
tance is  based  upon  the  reason  that  the  for- 
mer is  usually  more  certain  than  the  latter, 
and  applies  only  when  the  boundary  of  the 
other  tract  is  established  and  well  known. 

It  will  be  noted  that  the  first  call  in  this 
grant  is  for  100  poles,  whereas  to  go  to  the 
Daniel  Moore  line  would  be  274  poles.  In 
Brown  v.  House,  116  N.  C.  859.  21  S.  E.  938, 
and  s.  c,  118  N.  O.  870.  24  S.  E.  786,  the 
court  refused  to  extend  a  20-mile  line  1% 
miles  beyond  the  distance  called  for,  because 
of  a  call  for  a  stake  "in  Stokely  Donelson's 
line"  (an  extension  of  one-thirteenth  of  the 
distance).  Here  the  .defendants  asked  to  ex- 
tend the  distance  from  1(X)  poles  to  274  poles, 
and  there  is  not  the  further  provision  which 
there  was  in  Brown  v.  House,  *'and  thence 
with  Daniel  Moore's  line."  Then,  in  this 
case,  there  is  the  evidence  that  as  a  matter 
of  fact  the  line  was  never  run  to  Daniel 
Moore's  line,  and  that  neither  the  grantee  nor 
the  surveyor  knew  where  it  was.  The  call 
is  not  even  for  a  monument  or  a  marked  tree 
in  Daniel  Moore's  line,  but  only  for  a  stake. 


If  Daniel  Moore's  line  was  established  at 
that  time.  It  was  not  known  to  the  surveyor 
and  grantee  where  it  was,  and  hence  It  waa 
not  established  so  far  as  they  were  con- 
cerned. 

The  second  call  of  the  grant,  •'SO  poles  W. 
to  a  stake  in  Jesse  Gragg's  line,**  cannot  pos- 
sibly be  filled  by  running  from  a  stake,  an  un- 
known point,  "S.  W.  319%  poles  to  Gragg's 
corner"  (a  point  which  was  in  dispute  and 
unsettled  at  the  time  of  the  survey),  and  cut- 
ting in  half  a  tract  of  Daniel  Moore's  to  do 
so.  The  third  call  in  the  grant,  "S.  35  degrees 
K,  100  poles  to  a  stake  in  John  Crisp's  line," 
cannot  be  filled  by  running  from  a  disputed 
point  of  Gragg's  line  "338  poles  to  a  stake  in 
John  Crisp's  line."  Nor  can  the  last  call, 
"then  E.  with  Crisp  line  to  the  beginning" 
(which  by  the  course  and  distance  in  the 
grant  would  be  80  poles,  for  the  grant  by  the 
plot  attached  thereto  and  the  acreage  is  a 
parallelogram),  be  filled  by  running  five  dif- 
ferent courses  400  poles  to  the  beginning,  as 
the  defendants  contend. 

The  plot  which  is  attached  to  the  grant 
shows  a  parallelogram  80  poles  by  100  poles, 
with  boundaries  and  acreage  exactly  corre- 
sponding to  those  set  out  in  the  grant  The 
statute  (Revisal  1906,  S  1716)  requires  the 
surveyor  to  make  two  plots,  and  record  there- 
on the  courses,  distances,  and  wat^r  courses 
crossed,  and  section  1734  requires  that  one  of 
these  plots  shall  be  attached  to  the  grant, 
and  the  other  filed  in  the  Secretary  of  State's 
office.  This  makes  the  plots  evidence.  Red- 
mond T.  Mullenax,  113  N.  C.  612, 18  S.  E.  708; 
Higdon  V.  Rice,  119  N.  C  631,  26  S.  E.  266. 
When  these  plots,  the  courses,  and  distances 
and  the  acreage  all  correspond,  as  they  do  in 
this  case,  they  are  more  certain  than  the  wild 
result  which  would  be  obtained  by  departing 
from  them  In  attempting  to  give  a  preference 
to  the  call  for  Daniel  Moore's  line,  when 
there  was  no  actual  survey,  and  the  surveyor 
and  grantee  did  not  know  where  It  was. 

While  acreage  is  usually  postponed  to  oth- 
er descriptions,  there  are  cases  in  which  the 
court  has  held  that  it  was  a  potent.  If  not  a 
conclusive,  factor.  It  was  so  held  in  Cox  v. 
Cox,  91  N.  C.  256.  In  Baxter  v.  Wilson,  95 
N.  C.  137,  it  was  held  that  the  number  of 
acres  in  some  cases  may  have  a  controlling 
effect  In  Peebles  v.  Graham,  128  N.  C.  227, 
39  S.  EX  27,  the  court  says:  "The  general  role 
is  that  the  quantity  of  land  stated  to  be  con- 
veyed will  not  be  considered  in  determining 
locations  or  boundaries.  But  there  is  a  well- 
known  exception  to  this  rule  that  is  as  firm- 
ly established  as  the  rule  itself.  And  that 
is  this:  Where  the  location  or  boundary  is 
doubtful,  quantity  becomes  important.  Brown 
V.  House,  116  N.  C.  866  [21  S.  B.  938];  Cox 
V.  Cox,  91  N.  O.  266."  The  court  further  said, 
quoting  from  Mayo  v.  Blount,  23  N.  0.  283, 
"a  perfect  description,  which  fully  ascertains 
the  corpus,  is  not  to  be  defeated  by  the  ad- 
dition of  further  and  false  descriptions." 
Certainly  no  stronger  case  for  the  application 
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of  this  principle  can  be  found  than  In  this, 
where  the  courses  and  distances  ^ven  in  the 
grant  of  the  tract  which  was  not  actually  sur- 
veyed are  found  to  agree  exactly  with  the 
quantity  of  50  acres  described  as  conveyed, 
and  with  the  plot  attached  to  the  grant,  and 
where  to  discard  them  would  Increase  the 
quantity  of  land  to  14  times  that  for  which 
the  state  was  paid. 

In  Brown  v.  House,  116  N.  C.  866,  21  S. 
E.  988,  where  to  extend  the  line  to  a  stake 
In  the  boundary  of  another  tract  which  was 
called  for  would  have  Increased  two  to  three 
times  the  acreage  stated  In  the  grant  (which 
also  corresponded  with  the  acreage  obtained 
by  following  the  courses  and  distances),  the 
court  refused  to  discard  course  and  distance 
and  follow  the  call  for  a  stake  in  the  bound- 
ary of  another  tract  "and  thence  with  such 
boundary."  In  the  same  case  on  rehearing 
(118  N.  C.  870,  24  S.  B.  786)  the  court  re- 
affirmed its  ruling,  and  cited  Harry  v.  Gra- 
ham, 18  N.  C.  76.  27  Am.  Dec.  226.  "where 
the  distance  called  for  gave  out  30  poles 
short  of  the  line  of  the  other  tract,  the  court 
refused  to  extend  the  line  30  poles,  and  held 
dat  it  must  terminate  at  the  end  of  the 
distance  called  for."  It  also  cited  Carson  v. 
Burnett,  18  N.  O.  546.  30  Am.  Dec.  143, 
which  held  that  **the  course  and  distance 
called  for  must  control  unless  there  Is  an- 
other call  more  definite  and  certain  than 
course  and  distance,"  and  cited  Klssam  v. 
Gaylord,  44  N.  C.  116,  Spruill  v.  Davenport, 
44  N.  a  134,  Cansler  v.  Fite,  50  N.  C.  424, 
and  MizeU  v.  Simmons,  79  N.  C.  182,  all  to 
the  same  effect.  The  facts  of  this  case  are 
entirely  different  from  those  in  Whltaker  v. 
CSover,  140  N.  C.  280,  52  S.  E.  581,  which 
recognizes  merely  the  general  rule,  which  Is 
not  denied,  but  to  which  the  facts  make  this 
case  an  exception.  The  tax  list  for  the  year 
1873  was  competent  to  show  that  John  Orisp 
gave  in  the  tract  of  land  for  taxation  for  50 
acres,  and  to  corroborate  his  testimony  that 
he  entered  only  50  acres,  and  had  never 
claimed  any  more. 

The  plaintiff  asked  the  court  to  charge: 

**(1)  If  there  be  more  than  one  description 
tn  the  deed  or  grant,  and  they  turn  out  up- 
on evidence  not  to  agree,  that  is  to  be  adopt- 
ed which  is  the  most  certain.  Course  and 
distance  from  a  given  point  Is  certain  de- 
scription in  itself,  and  therefore  not  to  be 
departed  from,  unless  there  be  something 
else  which  proves  the  course  and  distance 
stated  in  the  deed  or  grant  was  thus  stated 
by  mistake.  Harry  v.  Graham,  18  N.  Cw 
80  [27  Am.  Dec.  226]. 

'*(2)  If  the  jury  shall  find  from  the  evi- 
dence that  the  grantee  at  the  time  of  taking 
oat  the  grant  did  not  know  where  the  Moore 
line  was,  and  there  was  no  general  reputa- 
ttom  at  the  time  of  its  location,  the  call  for 
such  line  would  not  displace  course  and 
distance,  although  it  can  now  be  ascertained 
mathematically,  because  it  does  not  furnish 
probable  and  rational  evidence  as  course 


and  distance;  it  would  be  appealing  from 
evidence,  certain  to  a  common  intent,  to  a 
thing  altogether  unknown  to  the  parties 
at  the  time.  Carson  v.  Burnett,  18  N.  C. 
558  [30  Am.  Dec.  143]. 

"(3)  If  the  Jury  shall  find  from  the  evi- 
dence that  at  the  time  of  making  the  survey 
and  taking  out  the  grant,  the  location  of  the 
Daniel  Moore  line  was  unknown  to  the  gran- 
tee, John  Crisp,  and  there  was  no  general 
reputation  of  such  location,  although  John 
Crisp  may  have  known  that  Daniel  Moore 
had  land  somewhere  in  that  direction,  and 
may  have  supposed  the  line  of  the  same  to 
be  at  the  end  of  100  poles  from  the  black 
pine,  whereas,  as  has  been  since  ascertained, 
it  is  274  poles  to  Daniel  Moore's  line,  then 
the  court  charges  you  that  the  course  and 
distance  is  more  certain  than  the  call  for 
Daniel  Moore*s  line,  and  the  termination  of 
the  first  line  would  be  at  the  end  of  100  poles 
marked  'Chestnut  Oak'  on  the  map." 

**(8)  In  doubtful  cases,  quantity  may  have 
weight  over  circumstances  in  aid  of  the  de- 
scription, and  in  some  cases  may  have  a 
controlling  effect. 

"(9).  The  first  call  in  defendants'  grant  be- 
ing N.  35**  W.  100  poles  to  stake  in  Daniel 
Moore's  line,  and  the  distance  from  the  point 
of  beginning  being  nearly  three  times  as  far, 
or  274  poles,  coupled  with  the  testimony  of 
John  Crisp  that  at  the  time  of  the  survey 
no  line  was  actually  run,  except  for  the  dis- 
tance of  a  few  poles,  and  that  he  did  not 
know  where  the  Daniel  Moore  line  was,  the 
Jury  are  instructed  that  this  call  is  too 
vague  and  uncertain  to  vary  the  distance 
called  for  in  the  grant,  and  the  first  line 
should  terminate  where  the  100  poles  give 
out. 

"(10)  The  second  call  in  defendants'  grant 
being  west  80  poles  to  a  stake  in  Jesse 
Gragg's  line,  and  Jesse  Gragg*s  line  being 
unknown  at  the  time,  and  it  being  neces- 
sary, in  order  to  reach  any  line  of  Jesse 
Gragg's  from  a  point  where  defendants  claim 
their  first  line  should  run,  to  change  this 
course  and  distance  from  due  W.  to  S.  35** 
W.,  or  almost  run  at  right  angles,  and  to  run 
319^  poles  instead  of  80  poles,  or  nearly 
four  times  as  far,  and  so  doing  to  cross  the 
lines  of  older  grants  twice,  the  Jury  are  in- 
structed that  this  call  Is  too  vague  and  un- 
certain to  vary  the  course  and  distance  call- 
ed for  in  defendants'  grant,  and  that  defend- 
ants' second  line  should  run  80  poles  W.  as 
called  for  in  the  grant 

"(11)  The  third  call  in  defendants'  grant 
being  S.  35**  E.  100  poles  to  stake  in  his  own 
line,  and  it  being  necessary,  in  order  to 
reach  the  nearest  point  in  his  own  line,  to 
run  338  poles  Instead  of  100  poles,  or  more 
than  three  times  as  far,  and  in  so  doing 
again  cross  the  line  of  an  older  tract,  pro- 
viding the  line  is  run  from  a  point  In  Jesse 
Gragg's  line  where  defendants  claim  their 
second  line  terminates,  the  Jury  are  instruct- 
ed that  this  call  is  too  vague  and  uncertain. 
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to  7ary  the  oonrse  and  distance  called  tor 
In  the  defendants'  grant  and  the  defend- 
ants' third  line  shonld  ^\xn  S.  So"*  E.  100 
poles  as  called  for  in  the  grant  from  a  point 
80  poles  W.  of  the  point  marked  'Chestnut 
Oak*  on  the  map. 

**(12)  To  vary  the  course  and  distance  as 
called  for  in  defendants'  grant,  so  as  to  In- 
crease the  distance  of  the  first  line  from  100 
poles  to  274  poles,  to  change  the  course  of  the 
second  line  from  due  west  to  S.  28*  W.,  or 
nearly  turn  at  right  angles,  and  to  increase 
the  distance  of  said  line  from  80  poles  to 
319%  poles,  or  nearly  four  times  as  far,  to 
increase  the  distance  of  the  third  line  from 
100  poles  to  338  poles,  with  the  result  that 
the  lineal  measurement  of  defendants*  fourth 
line,  or  southern  boundary  thereof,  is  prac- 
tically 354  poles  Instead  of  80  poles,  said 
southern  boundary  being  changed  from  a 
Ihie  80  poles  long  running  due  east  to  an 
irregular  line,  and  with  the  further  result 
that  the  quantity  of  land  embraced  in  de- 
fendants' grant  would  be  increased  from 
50  acres  to  700  acres,  or  practically  14 
times  the  amount  called  for  in  the  grant, 
such  a  yariation  from  course  and  distance 
is  so  great  as  to  shock  probability,  to  sacri- 
fice the  certain  for  the  uncertain;  and  the 
Jury  are  instructed  that  the  boundaries  of 
defendants'  grant  are  to  be  located  with  ref- 
erence to  the  courses  and  distances  named 
therein." 

In  failing  or  refusing  to  give  above  pray- 
ers, there  was  error. 

HOKE,  J.  (dissenting).  As  I  understand 
and  interpret  the  testimony  it  shows  that 
both  the  lines  of  the  Daniel  Moore  tract  and 
of  the  Jesse  Gragg  tract  called  for  as  indi- 
cating the  termini  of  two  of  the  lines  of  de- 
fendants' grant  were  fixed  and  established; 
and,  where  this  is  true,  our  decisions  have 
been  well-nigh  uniform  to  the  effect  that 
such  calls  as  a  rule  will  control  course  and 
distance,  and  applying  this  generally  ac- 
cepted principle,  I  am  of  opinion  that  ac- 
cording to  our  precedents,  the  case  was  cor- 
rectly tried  below,  and  the  Judgment  should 
be  affirmed. 

WALKER,  J.,  concurs  in  dissenting  opin- 
ion. 


(153  N.  C.  605) 

FOY  V.  BLADES  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     May  11, 

1910.) 

1.  ilBTOPPEL  (I  'r7*)— Claims  Uwdeb  Dkkd. 

Where  defendant  obtained  possession  of 
certain  land,  or  cut  timber  therefrom  by  virtue 
of  deeds  from  plaintiff,  which  defendant  bad 
fraudulently  procured,  defendant  was  bound  in 
good  faith  to  surrender  possession  to  plaintiff  on 
the  deeds  being  declared  fraudulent,  and,  not 
having  done  so,  could  not  contest  plaintifiTs  ti- 


tle, even  if  defendant  was  not  estopped  by  mere- 
ly receiving  the  deeds  from  plaintiff. 

TEd.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  19S-208 :   Dec.  Dig.  §  77.*] 

2l  Principal  and  Aqent  (§  lOl*)— Fbaud  of 
Agent. 

Where  defendant's  agent  obtained  deeds  to 
certain  land  from  plaintiff  by  fraud  for  defend- 
ant's benefit,  defenaant,  while  retaining  the  ben- 
efit of  the  agent's  fraud,  could  not  assail  plain- 
tiff's title  to  the  land. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  617 ;    Dec.  Dig.  t  1G1.*J 

3.  Trespass    (§   67*)  —  Cutting   Timber  — 
Fraud— Question  for  Jury. 

In  an  action  for  wrongfully  catting  timber 
from  land  which  plaintiff  alleged  he  had  been 
induced  by  the  fraud  of  defendant's  agent  to 
convey  to  defendant,  whether  defendant  obtain- 
ed the  deeds  fraudulently  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec.  Dig.  {  67.*3 

4.  Estoppel  (§  2&*)— DEEDft-GaANTKES. 

Where  plaintiff,  claiming  to  be  the  owner 
of  certain  land,  sold  to  the  defendant  a  re- 
stricted interest  therein,  to  wit  the  standing 
timber  ot  a  given  dimension,  and  defendant 
bought  the  timber  in  recognition  of  plaintiff's 
ownership  of  the  land,  both  claimed  under  a 
common  source,  which  precluded  defendant  from 
denying  plaintiff's  title. 

[Ed.  Note.— For  other  cases,  see  Estoppo:. 
Cent  Dig.  §§  6^-73;    Dec.  Dig.  {  29.*] 

Appeal  from  Superior  Court,  Jones  Coun- 
ty; Cooke,  Judge. 

Action  by  W.  F.  Poy  against  the  Blades 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

T.  D.  Warren  and  Simmons,  Ward  &  Al- 
len, for  appellant.  W.  W.  Clark  and  Moore 
&  Dunn,  for  appellee. 


WALKER,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  $25,000,  as  damages 
for  unlawfully  and  wrongfully  cutting  and 
removing  from  his  land  a  large  quantity  of 
trees,  wood,  and  lightwood.  The  plaintiff 
alleges  that  on  May  27,  1904,  he  executed  to 
the  defendant  a  deed  for  a  part  of  said 
lands,  and  on  October  21,  1904,  he  executed 
a  contract,  in  the  form  of  a  deed,  to  the  de- 
fendant, by  which,  for  the  nominal  consid- 
eration of  $1  and  the  further  consideration 
of  $1  per  1,000  feet  for  all  timber  cut  and  de- 
livered by  the  defendant,  he  sold  to  the  de- 
fendant all  the  timber  on  the  othet  tract  of 
land  described  In  the  pleadings,  above  the 
size  of  12  inches  at  the  base  when  cut  and 
which  was  then,  or  which  may  be  during  the 
next  10  years,  standing  and  growing  on  said 
land.  The  timber  was  to  be  cut  within  10 
years  unless  the  time  was  extended.  Rights 
of  way  over  and  through  said  land  and  aU 
other  lands  of  the  plaintiff  were  granted, 
with  the  right  to  build  any  structure,  rail- 
road, or  tramways  for  the  purpose  of  cutting 
and  removing  the  timber. 

In  1907  the  plaintiff  brought  an  action 
against  the  defendant  and  In  his  complaint 


•For  other  cmm  see  same  topie  and  sectioo  ^ITMBBR  in  Deo.  ft  Am.  Digs.  1907  to  Oate,  ft  Reporter  Indixee 
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alleired  that  the  said  deeds  were  obtained 
from  blm  under  false  and  fraudulent  repre- 
sentations of  the  defendants  agent,  to  the 
effect  that  the  lands  which  the  plaintiff 
claimed  to  own  did  not  contain  the  number 
of  acres'  set  forth  In  said  deeds,  to  wit,  437^ 
acres,  but  only  125  acres;  that  the  plaintiff 
was  Ignorant  as  to  the  number  of  acres 
in  the  said  tracts  of  land,  and  the  defendant, 
by  its  agent,  taking  advantage  of  the  plain- 
tiff's said  ignorance,  by  the  said  false  and 
fraudulent  representations,  and  by  other 
false  and  fraudulent  representations  then 
and  there  made,  induced  the  plaintiff  to  exe- 
cute the  said  deeds  to  the  defendant;  that 
the  said  agent  also  falsely  and  fraudulently 
represented,  in  the  manner  aforesaid,  that 
the  defendant  did  not  own  but  125  acres  of 
the  said  land,  and  that  taking  advantage  of 
the  Ignorance  of  the  plaintiff,  as  to  the  ex- 
tent of  his  ownership,  and  well  knowing  that 
the  representations  made  by  him  as  to  the 
ownership  and  the  acreage,  and  the  other 
representations  then  and  there  made,  were 
false,  and  the  plaintiff  really  owned  about 
437^  acres,  unlawfully  and  wrongfully  in- 
duced the  plaintiff  to  execute  the  said  deeds 
to  the  defendant.  The  plaintiff,  in  his  said 
complaint,  prayed  that  the  deeds  be  declared 
fraudulent  and  void  and  that  they  be  adjudg- 
ed to  be  canceled.  The  defendants  denied 
the  material  allegations  of  the  complaint, 
and  the  issues  raised  by  the  pleadings  were 
submitted  to  the  jury,  as  follows:  (1)  Was 
the  deed  from  the  plaintiff  to  the  defendant, 
dated  May  27,  19<M,  procured  by  misrepre- 
sentation and  fraud,  as  alleged  in  the  com- 
plaint? (2)  Was  the  deed  from  the  plaintiff 
to  the  defendant  dated  October  21, 1904^  pro- 
cured by  misrepresentation  and  fraud,  as  al- 
leged in  the  complaint?  The  Jury,  for  their 
verdict,  answered  the  first  issue,  "Yes,"  and 
the  second  issue,  "Yes,*'  and  thereupon  the 
court  adjudged  the  said  deeds  to  be  null  and 
void,  and  that  they  be  canceled.  There  was 
evidence  in  the  case  tending  to  show  that 
the  said  deeds  covered  the  land  described  in 
the  complaint  in  this  action,  and  that  the  de- 
fendant cut  the  timber  on  the  said  land  and 
removed  the  same  therefrom  after  the  said 
deeds  were  executed. 

At  the  close  of  the  plaintiff's  evidence,  the 
court  entered  a  Judgment  of  nonsuit,  on  the 
motion  of  the  defendant,  upon  the  ground 
that  the  plaintiff  did  not  show  any  title  or 
right  of  possession  to  the  land,  or  any  owner- 
ship of  the  timber  thereon,  by  estoppel  or 
otherwise,  and  this  was  the  question  present- 
ed and  argued  before  us.  We  think  that 
there  was  some  evidence  upon  which  the 
plaintiff  might  have  recovered,  and  that  he 
was  entitled  to  have  the  same  submitted  to 
the  Jury,  in  order  that  they  might  find  the 
facts.  Let  It  be  conceded,  for  the  sake  of 
argument  and  for  the  present,  that  the  de- 
fendant was  not  estopped  by  merely  receiv- 
ing the  deeds  from  the  plaintiff.    Averill  y. 


Wilson,  4  Barb.  (N.  Y.)  180.  It  sufficiently 
appears  in  the  case,  we  think,  that  it  obtain- 
ed the  possession,  or  cut  the  trees  from  the 
land,  by  virtue  of  the  deeds  which  it  had 
fraudulently  procured  from  the  plaintiff,  and 
good  faith  requires  that  the  defendant  should 
surrender  the  possession  of  the  land  to  the 
plaintiff  and  not  be  permitted  to  contest  his 
title  until  he  has  done  so,  as  the  deeds 
through  which  he  obtained  possession  of  the 
land  have  been  set  aside  and  canceled,  be- 
cause of  the  false  and  fraudulent  representa- 
tions of  defendant's  agent  that  the  plaintiff 
was  not  the  owner  of  the  land  claimed  by 
him,  and  the  jury  found,  and  the  court  has 
adjudged  in  the  former  suit  between  the 
same  parties,  that  the  said  representations 
were  false  and  fraudulent,  and  that  the 
plaintiff  was,  in  fact,  as  between  him  and 
the  defendant,  the  owner  of  the  land  describ- 
ed in  his  complaint.  It  would  be  inequitable 
for  the  defendant  to  obtain  possession  of 
land  or  the  permission  or  right  to  cut  trees 
thereon  and  remove  the  same  for  the  pur- 
pose of  profit,  upon  the  false  and  fraudulent 
representation  of  its  agent,  and  then  be  al- 
lowed to  contest  the  title  of  the  plaintiff  to 
the  land  or  the  trees,  and  continue  to  hold 
the  possession  or  right  thus  fraudulently  ac- 
quired. Assuming  even  that  no  estoppel  Is 
created,  as  against  the  grantee,  by  the  mere 
execution  of  the  deeds,  even  if  thereunder 
the  defendant  entered  upon  the  land  and  cut 
the  trees,  it  appears  that  the  deedis  were  pro- 
cured by  a  false  and  fraudulent  representa- 
tion. The  question  of  the  plaintilTs  owner- 
ship of.  the  trees  cut  by  the  defendant  was 
directly  involved  in  the  issues  submitted  to 
the  Jury  in  the  former  suit  in  this  way.  If 
the  plaintiff  was  not  the  owner,  then  the  rep- 
resentation was  not  false  and  fraudulent, 
but  true;  but,  if  he  was  the  owner,  then  the 
verdict  was  right,  and  the  representation 
was  false  and  fraudulent  As  the  deeds  have 
been  canceled,  it  would  be  permitting  the  de- 
fendant to  take  advantage  of  Its  own  fraud 
and  wrongful  act  to  permit  it  to  assail  the 
plaintiff's  title  until  it  had  surrendered  the 
possession  which  it  had  obtained  by  the  same 
fraud  of  its  agent,  for  which  it  is  responsi- 
ble. Whether  the  verdict  and  Judgment  in 
the  former  suit  constitute  an  estoppel  of  rec- 
ord as  to  the  ownership  of  the  land,  we  need 
not  decide;  but  we  think  there  was  some 
evidence  in  this  case  that  the  possession  of 
the  land  was  wrongfully  obtained  by  the  de- 
fendant through  its  agent's  acts,  and  that  it 
is  under  a  duty  to  surrender  the  possessioif 
to  the  plaintiff,  and  is  liable  for  any  dam 
ages  which  the  plaintiff  may  show  he  sus- 
tained by  the  cutting  of  the  timber.  Wheth- 
er the  defendant  may  show,  in  reduction  of 
the  damages,  that  the  plaintiff  is  not  the 
owner  of  the  land  or  the  trees,  is  a  question 
which  may  arise  at  the  next  trial;  but  it  is 
not  presented  now.  It  will  depend  somewhat 
upon  the  nature  of  the  findings  in  the  other 
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snit  and  the  conclusiveness  of  the  yerdlct 
and  Judgment  therein  upon  the  plaintiff. 

There  is  some  evidence  In  this  Case,  fit  to 
be  considered  by  the  jury,  that  the  plaintiff 
was  Induced  by  the  representations  of  the  de- 
fendant's agent  to  execute  the  deeds,  surren- 
der the  possession  of  the  land,  and  permit  the 
defendant  to  cut  the  timber.  To  allow  the 
defendant  now  to  dispute  the  plalntiff*s  right 
to  the  iMssession  and  to  damages,  when  he 
gained  possession  In  such  a  way,  would  be  as 
Inequitable  as  to  permit  a  tenant  to  deny  his 
landlord's  title.  Dills  v.  Hampton,  92  N.  G. 
566.  It  may  be  true  that  the  two  cases  are 
not  strictly  analogous  In  law,  as.  In  the  case 
of  landlord  and  tenant,  there  is  the  relation 
of  tenure,  and  the  tenant  owes  fealty  to  his 
landlord;  but  he  acquires  his  possession  by 
means  of  the  lease,  and  the  same  principle 
of  morality  is  common  to  both  casea  As  we 
are  reviewing  a  judgment  of  nonsuit,  we 
leave  open  and  undecided  the  question  wheth- 
er the.  defendant  can  show  in  diminution  of 
damages,  or  for  any  other  purpose,  that  the 
plaintiff  did  not  have  the  title,  either  by 
showing  title  In  another  or  In  itself.  We  do 
not  think  the  defendant  has  succeeded  In  its 
attempt  to  show  title  in  Itself.  The  evi- 
dence Is  too  vague  and  uncertain  and  lacks 
the  probative  force  which  entitles  It  to  be 
considered  by  the  jury.  Byrd  v.  Express  Co., 
139  N.  C.  273,  51  S.  E.  851.  It  has  not  shown 
an  adverse  and  continuous  possession  of  sev- 
en years  by  Rebecca  Oldfleld  under  color  of 
title. 

It  may  be  that  the  jury  will  find,  upon  the 
evidence  introduced  at  the  next  trial,  that  the 
defendant  did  not  acquire  possession  by 
fraudulently  obtaining  the  deeds  from  the 
plaintiff.  As  the  case  now  stands,  there  is 
some  evidence  of  that  fact 

As  to  the  second  tract  of  land,  we  do  not 
see  why  the  principle  stated  In  Sample  v. 
Lumber  Co.,  150  N.  C,  at  page  164,  63  S.  E. 
at  page  732,  does  not  apply.  The  court  there 
says:  "In  McCoy  v.  Lumber  Co.,  149  N.  C. 
1  [62  S.  E.  699],  this  court  held,  in  effect,  that 
where  one  having  a  deed  for  real  property, 
or  being  in  possession,  claiming  to  own  the 
same  In  fee,  conveys  or  grants  to  another 
a  lesser  estate  in  the  property  or  a  restricted 
interest  therein,  and  there  is  evidence  tend- 
ing to  show  that  the  grantee  took  in  recog- 
nition of  the  grantor's  right  as  the  true  own- 
er, the  parties  to  such  a  transaction,  in  any 
litigation  between  them  Involving  the  title, 
come  within  the  principle  very  generally  rec- 
ognized that,  when  it  appears  that  both  par- 
ties to  a  suit  claim  under  the  same  titie,  nei- 
ther, as  a  general  rule,  shall  be  heard  to  deny 
or  question  the  validity  of  the  common  source 
of  their  respective  claims.  In  the  present 
case  there  is,  on  the  face  of  the  instrument, 
evidence  which  tends  to  show  that  the  plain- 
tiffs, claiming  to  be  the  owners  of  the  prop- 
erty, sold  to  the  defendant  a  restricted  in- 


terest therein,  to  wit,  the  standing  timber  of 
a  given  dimension,  and  that  defendant  bought 
the  timber  in  recognition  at  the  time  of  plain- 
tiffs' claim  as  owner  of  the  land,  and  there 
was  no  error,  therefore,  in  denying  the  mo- 
tion for  nonsuit,  made  by  defendant  on  the 
ground  that  there  was  no  evidence  tending 
to  sustain  plaintiffs'  claim  of  titie." 

In  any  view  of  the  case,  the  court  erred  in 
adjudging,  at  the  close  of  the  evidence,  that 
a  nonsuit  be  entered  against  the  plaintiff. 

Error. 


(162  N.  C.  766) 

PEGRAM  T.  HESTER. 

(Supreme  Court  of  North  Carolina.     May  17, 

1910.) 

1.  Appeal  and  Erbob  (§  719*)— Assignments 
OF  Eb BOB— Rules  of  Court. 

Sup.  Ct.  rule  27  (66  S.  R  viii),  requiring 
the  errors  relied  on  to  be  assigned  m  tne  rec- 
ord, will  be  strictly  enforced,  and  the  merits  will 
not  be  considered  where  it  is  not  complied  with. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2968-2982;  Dea  Dig.  | 
719.*] 

2.  Appeal  and  Ebbob  (fi  753*)— Failubb  to 
Make  Assignments  of  Ebboi^— Effect. 

Where  no  error  appears  in  the  record  prop- 
er, and  there  are  no  assignments  of  error  in 
the  record  as  required  by  Sup.  Ct.  rule  27  (66 
S.  E.  viii),  the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  3086-^089;  Dec.  Dig.  I 
753.*] 

Appeal  from  Superior  Conrt,  Forsyth  Cloim* 
ty;  E.  B.  Jones,  Judge. 

Action  by  L.  W.  Pegram  against  G.  W.  Hes- 
ter. From  a  judgment  for  defendant,  plain* 
tiff  appeals.    Affirmed. 

J.  S.  Orogan,  for  appellant  Lindsay  Pat- 
terson, for  appellee. 

PER  CURIAM.  There  are  no  assignments 
of  error  in  the  record  as  required  by  rule  27 
of  this  court  (66  S.  E.  ylll).  The  appellant 
moves  to  affirm  the  judgment  on  that  ground* 
and  the  motion  must  be  allowed ;  there  being 
no  errors  apparent  on  the  face  of  the  record 
proper.  At  the  last  term.  In  Smith  v.  Man- 
ufacturing Company,  151  N.  C.  261,  65  S.  £. 
1009,  Walker,  J.,  said:  "We  must  insist  upon 
a  strict  compliance  with  the  rule,  which  re- 
quires an  assignment  of  errors  relied  on  in 
this  court"  Then,  after  giving  the  reason 
for  the  rule,  he  adds  that  without  such  as^ 
signments  of  error  the  court  would  not  enter 
upon  a  consideration  of  the  case  on  its  mer- 
its, but  would  examine  the  record  proper 
only,  and  if  no  errors  appeared  thereon, 
would  affirm  the  judgment,  as  the  court  had 
heretofore  done,  citing  Davis  t.  Wall,  142  N. 
C.  450,  55  S.  E.  350 ;  Marable  ▼.  RaUroad,  142 
N.  C.  564,  55  S.  E.  355 ;  Lee  t.  Balrd,  146  N. 
C.  361,  59  S.  E.  876;  Thompson  v.  Railroad* 

147  N.  C.  412,  61  S.  B.  286 ;  Ullery  t.  Guthrie, 

148  N.  C.  417,  62  S.  B.  562. 

The  judgment  Is  therefore  affirmed. 
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(152  N.  G.  SaS) 

DOWNING  V.  8T0NB. 

(Sapreme  Gonrt  of  North  Oaxolina.     May  11, 

1910.) 

L  Maucious    Pbobecution    (i    27*)  — Blb- 

icBNTs — "Malice." 

"Malice,"  as  an  element  of  maHcioaa  prose- 
eotion,  does  not  necessarily  mean  anger,  wrath, 
or  vindictiveness,  but,  while  any  such  ill  feel- 
ing may  constitute  malice,  it  need  be  no  more 
than  the  antithesis  of  bona  fides,  and  hence 
particular  malice  or  malicious  or  wrongful  pur- 
pose, in'  the  sense  of  personal  ill  will  or  maley- 
olenoe  existing  toward  the  person  prosecuted, 
by  the  prosecutor  is  not  required. 

[Eld.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |  GO;  Dec.  Dife.  |  27.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  5,  pp.  4298-4304 ;   vol.  8,  pp.  7712-7716.] 

2l  Mauciottb  Prosecution  (|  21*)— Defenses 

—Advice  of  Counsel. 

Advice  of  counsel  on  a  statement  of  facts, 
however  full,  does  not  as  a  matter  of  law  aiford 
protection  to  one  who  has  instituted  an  un- 
successful prosecution  against  another;  such 
advice  being  only  evidence  for  the  jury  on  the 
issue  as  to  malice  and  probable  cause. 

[Eld.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §§  40-44;  Dec.  Dig.  f 
21.*] 

8.  Malicious  Prosecution  (|  24*)  — Prob- 
able Cause  —  Discharge  bt  Oommittinq 
Magistrate. 

When  a  committing  magistrate  examines 
a  criminal  complaint  and  discharges  accused. 
his  action  establishes  a  prima  facie  case  of 
want  of  probable  cause  in  an  action  for  mali- 
cious prosecution,  but  such  is  not  the  effect  of  a 
verdict  and  jud^ent  of  acquittal  by  a  court 
having  jurisdiction  to  try  and  determine  the 
guilt  or  innocence  of  accused,  so  that,  where 
accused  was  tried  and  acquitted  by  a  justice 
of  the  peace  having  final  jurisdiction,  the  jus- 
tice's docket  in  an  action  for  malicious  prose- 
cution was  admissible  only  to  show  that  the 
prosecution  had  terminated,  and  was  not  rele- 
vant to  the  question  of  probable  cause. 

[Eld.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  H  49-55;  Dec.  Dig.  | 
24.*] 

4.  Maoteb  and  Servant  (J  67*)^Abandon- 
ifENT  OF  Work— Advances— Offenses. 
Under  the  statute  providing  that  if  any  per- 
son, with  intent  to  cheat  and  defraud  another, 
shall  obtain  advances  under  promise  to  begin 
work  or  labor,  etc.,  and  shall  then  unlawfully 
and  willfully  fail  to  commence  6r  complete  the 
work,  he  shall  be  guilty,  etc.,  an  instruction 
that,  accused  having  commenced  the  work  and 
labor  according  to  tne  contract  of  employment, 
he  was  not  indictable  for  failure  to  conmlete 
it  was  erroneous;  mere  commencement  of  the 
work  not  being  an  absolute  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  67.*] 

Appeal  from  Superior  Court,  Robeson 
County;  Lyon,  Judge. 

Action  by  T.  L.  Downing  against  Scott 
Stone.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed;  venire  de  novo. 

There  was  evidence  tending  to  show  that 
on  or  about  April  25, 1908,  the  defendant  had 
caused  the  arrest  and  imprisonment  of  plain- 
tiff, on  a  charge  of  having  obtained  from 
said  defendant  as  landlord,  with  intent  to 
cheat  and  defraud,  advances  and  supplies  to 


plaintiff  as  tenant  The  prosecution  having 
been  instituted  under  section  3431,  Revlsal 
1905,  which  gives  a  justice  final  jurisdiction, 
the  evidence  further  showed  that  the  plain- 
tiff had  been  acquitted  by  the  justice  who 
tried  the  case.  There  was  evidence  on  the 
part  of  plaintiff  tending  to  show  that  he  had 
acted  throughout  in  good  faith,  that  he  had 
left  defendant's  premises  for  good  cause, 
and  that,  as  a  matter  of  fact,  he  did  not  owe 
defendant  anything  for  advancements  or  sup- 
plies at  the  time  he  moved  away.  There 
was  evidence  on  the  part  of  defendant  that 
plaintiff,  having  agreed  to  become  tenant  of 
defendant,  obtained  goods  and  money  by 
way  of  advancements,  and  had  shortly  there- 
after abandoned  the  place  without  cause  or 
excuse,  and  defendant,  having  consulted 
counsel,  placing  the  facts  truthfully  and  ful- 
ly before  him,  and  being  advised  that  on 
the  facts  as  stated  a  prosecution  would  be 
under  the  statute,  had  instituted  the  same, 
etc. 

The  Jury  rendered  the  following  verdict: 

"(1)  Did  the  defendant  Scott  -Stone  cause 
the  arrest  and  prosecution  of  the  plaintiff  T. 
L.  Downing  as  alleged?    Answer:    Yes. 

"(2)  Was  the  same  done  without  probable 
cause?    Answer:    Yes. 

*'(3)  Was  the  same  done  with  malice?  An- 
swer:   Yes. 

"(4)  Has  the  criminal  action  terminated? 
Answer:    Yes. 

"(5)  What  damages,  if  any,  has  plaintiff 
sustained  thereby?  Answer:  Twelve  hun- 
dred and  fifty  dollars." 

Wlshart,  Britt  &  Brltt  and  Mclntyre»  Law- 
rence ft  Proctor,  for  appellant  McLean,  Mc- 
Lean ft  Snow  and  W.  H.  Kinlaw,  tor  appti- 
lee. 

HOKB,  J.  The  defendant  excepted  for 
that  the  court  refused  to  charge  the  Jury  as 
requested  that,  in  order  to  answer  the  Is- 
sue as  to  malice  for  the  plaintiff,  it  was  re- 
quired that  plaintiff  should  establish  par- 
ticular malice  against  the  defendant,  insist- 
ing that  the  term  ''particular  malice"  in  this 
connection  should  be  understood  in  the  sense 
of  personal  ill  will  or  grudge  towards  the 
defendant,  and  charged  instead:  "Particular 
malice  means  ill  will,  grudge,  a  desire  to  be 
revenged.  Malice  within  the  meaning  of 
this  issue  does  not  necessarily  mean  lU  will, 
but  a  wrongful  act,  knowingly  and  inten- 
tionally done  the  plaintiff  without  Just  cause 
or  excuse,  will  constitute  malice,  and  should 
you  find  from  the  evidence,  and  by  the  great- 
er weight  thereof,  the  burden  being  on  the 
plaintiff,  that  the  defendant.  Stone,  was  ac- 
tuated by  malice  towards  the  plaintiff  In 
taking  out  the  warrant  and  causing  the 
plaintiff's  arrest,  you  will  answer  the  third 
issue,  Yes.  If  you  do  not  so  find,  you  will 
answer  the  third  issue,  No.*'     The  rulings 
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of  the  Gonrt  bdow  on  both  of  these  ques- 
tions find  support  in  an  express  decision 
of  tliis  court  (Stanford  t.  Grocery  Ck).,  143 
N.  0.  419.  426,  427,  55  S.  B.  815),  and  the 
position  is  supported  by  the  better  reason, 
and  is  in  substantial  accord  with  the  great 
weight  of  authority  (Wills  v.  Noyes,  29  Mass. 
324;  Vlual  v.  Core  &  CJompton,  18  W.  Va.  1; 
Burhans  v.  Sanford  A  Bram,  19  Wend.  [N. 
Y.]  417;  Frowman  v.  Smith,  Litt  Sel.  Cas. 
7,  12  Am.  Dec.  265,  note  1;  Gee  v.  Culver, 
13  Or.  598,  11  Pac.  302;  Pullen  v.  Glidden, 
66  Me.  202;  Harpham  v.  Whitney,  77  111.  32; 
Hadrick  v.  Hestop,  64  E.  C.  L.  266;  Johnson 
T.  Ebberts  [G.  C]  11  Fed.  129;  19  A.  &  E. 
675:  26  Cyc.  48,  49;  Hale  on  Torts,  354; 
Cooley  on  Torts,  338). 

In  Hale  on  Torts,  supra,  treating  of  mali- 
cious prosecution,  it  is  said:  '* 'Malice,'  as 
here  used,  is  not  necessarily  synonymous 
with  'anger,'  'wrath,'  or  'vindlctiveness.* 
Any  such  ill  feeling  may  constitute  malice. 
But  it  may  be  no  more  than  the  opposite  of 
bona  fides.  Any  prosecution  carried  on 
knowingly,  wantonly,  or  obstinately,  or  mere- 
ly for  the  vexation  of  the  person  prosecuted. 
Is  malicious.  Every  improper  or  sinister  mo- 
tive constitutes  malice  In  this  sense.  The 
plaintiff  is  not  required  to  prove  'express 
malice'  in  the  popular  sense.  The  test  is: 
Was  the  defendant  actuated  by  any  indirect 
motive,  in  preferring  the  charge  or  commen- 
cing the  action  against  the  plaintiff?"  In 
Cooley,  supra,  the  author  says:  "Legal  mal- 
ice is  made  out  by  showing  that  the  proceed- 
ing was  instituted  from  any  Improper  or 
wrongful  motive,  and  It  is  not  essential  that 
actual  malevolence  or  concept  design  be 
shown."  In  Vinal  v.  Core  &  Compton,  supra, 
the  court,  on  this  question,  held:  "(6)  By 
the  last  requisite,  malice,  is  meant,  not  what 
this  word  imports,  when  used  in  common 
conversation,  nor  yet  its  classical  meaning, 
but  its  legal  and  technical  meaning,  that  is, 
some  motive  other  than  a  desire  to  secure 
the  punishment  of  a  person  believed  by  the 
prosecutor  to  be  guilty  of  the  crime  charged, 
such  as  malignity,  or  a  desire  to  get  posses- 
sion by  such  means  of  the  goods  alleged  to 
be  stolen,  when  the  charge  is  larceny,  or  any 
other  sinister  or  Improper  motive."  In  Gee 
V.  Culver,  supra,  it  was  held:  "(1)  Malice, 
in  the  enlarged  sense  of  the  law,  is  not  re- 
stricted to  anger,  hatred,  and  revenge,  but 
includes  every  unlawful  and  unjustified  mo- 
tive.  And  in  an  action  for  malicious  prose- 
cution any  motive,  other  than  that  of  simply 
instituting  a  prosecution  for  the  purpose  of 
bringing  a  party  to  Justice,  is  a  malicious 
motive.  (2)  In  actions  for  malicious  prosecu- 
tion, there  is  no  such  thing  as  implied  malice, 
but  malice  in  fact  must  be  proved,  and  its 
existence  is  purely  a  question  of  fact  for  the 
Jury,  but  such  malice  may  be  inferred  from 
any  improper  or  unjustifiable  motives  which 
the  facts  disclose  influenced  the  conduct  of 
the  defendant  in  instituting  llie  i.ri.seciiMon. 


And  the  act  itself,  with  all  the  rarroiindlng 
facts  and  circumstances,  may  be  inquired  In- 
to for  the  purpose  of  ascertaining  such  mo- 
tive." And  Lord,  J.,  delivering  the  opinion, 
said  further:  "But  the  term  'malicious'  has 
in  law  a  .twofold  signification.  There  is 
what  is  known  as  malice  in  law,  or  implied 
malice,  and  malice  in  fact,  or  actual  malice. 
Malice  in  law  denotes  a  legal  inference  of 
malice  from  certain  facts  proved.  It  is  a 
presumption  of  malice  which  the  law  raises 
from  an  act  unlawful  in  Itself  which  is  in- 
jurious to  another,  and  Is  declared  by  the 
court  Malice  in  fact,  or  actual  malice,  re- 
lates to  the  actual  state  or  condition  of  the 
mind  of  the  person  who  did  the  act,  and  is 
a  question  of  fact  upon  the  circumstances 
of  each  particular  case  to  be  found  by  the 
Jury.  In  actions  for  malicious  prosecution, 
there  is  no  such  thing  as  malice  in  law,  but 
malice  in  fact  must  be  proved,  and  its  exist- 
ence is  purely  a  question  of  fact  for  the  Jury. 
Rltchey  v.  Davis,  11  Iowa,  124.  But  in  this 
form  of  action,  malice  is  not  considered  in 
the  sense  of  spite  or  hatred  against  an  in- 
dividual, but  of  mains  animus,  and  as  denote 
ing  that  the  party  is  actuated  by  improper 
and  indirect  motives.  Mitchell  v.  Jenkins,  5 
Barn.  &  Adol.  5^.  To  prove  actual  malice, 
it  is  not  necessary,  therefore,  that  the  prose- 
cution complained  of  should  proceed  from  ha- 
tred or  ill  will  to  the  plaintiff;  but  it  may  be 
inferred  from  any  improper  and  unjustifiable 
motives  which  the  facts  disclose  influenced 
the  conduct  of  the  defendant  in  instituting 
the  prosecution.  'But  it  is  well  established,' 
said  Libby,  J.,  'that  the  plaintiff  is  not  re- 
quired to  prove  express  malice  in  the  popular 
signification  of  the  term,  as,  that  defendant 
was  prompted  by  malevolence,  or  acted  from 
motives  of  ill  will,  resentment  or  hatred  to- 
wards the  plaintiff.  It  is  sufficient  if  he 
prove  it  in  its  enlarged  sense.  In  a  legal 
sense,  any  act  done  willfully  and  purposely 
to  the  prejudice  and  injury  of  another,  which 
is  unlawful,  is  as  against  that  person  mali- 
cious.' Com nion wealth  v.  Snelling,  15  Pick. 
[Mass.]  327.  *The  malice  necessary  to  be 
shovm  in  order  to  maintain  this  action  is  not 
necessarily  revenge,  or  other  base  or  malig- 
nant passion.  Whatever  is  done  willfully 
and  purposely,  if  it  be  at  the  same  time 
wrong  and  unlawful,  and  that  known  to  the 
party  is  in  legal  contemplation  malidousw' 
Wills  V.  Noyes,  12  Pick.  [Mass.]  324." 

We  were  referred  by  counsel  to  the  cases  of 
Savage  v.  Davis,  131  N.  O.  162,  42  S.  B.  671, 
and  Brooks  v.  Jones,  33  N.  C.  260,  as  authori- 
ties in  support  of  their  position,  and  in  which 
it  is  said  that  "particular  malice"  must  be 
established  in  cases  of  this  character.  In  so 
far  as  these  cases  hold  that  a  malicious  or 
wrongful  purpose  must  exist  prompting  the 
particular  prosecution,  which  is  the  subject 
of  inquiry,  the  decisions  may  be  upheld,  but 
to  the  extent  that  they  countenance  the  :m>- 
sltiou  that  on  an  issue  of  this  character  it  Is 
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necessary  to  nhow  there  was  personal  ill 
will  or  malevolence  existing  with  the  plain- 
tiff towards  the  original  defendant;  the  cases 
are  not  well  considered. 

Nor  was  there  any  error  In  refusing  to  give 
another  instruction  prayed  for  by  defendant, 
as  follows:  **If  the  jury  find  from  the  eti- 
dence  that  the  defendant,  Scott  Stone,  before 
causing  the  warrant  to  be  Issued  for  the  ar- 
rest of  the  plaintiff,  Downing,  consulted  a 
reputable  practicing  attorney,  making  to  him 
a  full  and  fair  disclosure  of  the  facts,  and 
was  advised  by  said  attorney  to  procure  a 
warrant  for  Downlng's  arrest,  and  that  the 
defendant  acted  In  pursuance  of  said  attor- 
ney's advice  In  causing  the  warrant  to  be  is- 
sued, this  would  constitute  probable  cause 
for  issuing  the  warrant,  and  you  will  answer 
the  second  Issue,  No."  The  decisions  of  this 
state  have  uniformly  held  that  advice  of 
counsel,  however  learned,  on  a  statement  of 
facts,  however  full,  does  not  of  Itself,  and  as 
a  matter  of  law,  afford  protection  to  one  who 
has  Instituted  an  unsuccessful  prosecution 
against  another ;  but  such  advice  Is  only  ev- 
idence to  be  submitted  to  the  Jury  on  the  Is- 
sue as  to  malice.  Smith  v.  Bldg.  &  Loan, 
116  N.  O.  74,  20  S.  B.  963;  Davenport  v. 
Lynch,  51  N.  O.  546 ;  Beal  v.  Robeson,  30  N. 
C.  27a  And  where  It  Is  proven  that  legal  ad- 
vice was  taken  by  a  prosecutor,  this,  too,  is  a 
relevant  circumstance  In  connection  with  oth-, 
er  facts,  adndtted  or  established,  to  be  con- 
sidered by  the  court  In  determining  the  ques- 
tion of  probable  cause.  Morgan  v.  Stewart, 
144  N.  O.  424,  67  S.  E.  140;  Railroad  v. 
Hardware  Co.,  143  N.  CX  68,  55  8.  E.  422. 
This  restriction  as  to  the  advice  of  counsel 
learned  In  the  law  on  facts  fully  and  fairly 
stated  does  not  seem  to  be  in  accord  with 
the  weight  of  authority  as  it  obtains  In  oth- 
er Jurisdictions  (Cooley  on  Torts,  328;  Hale 
on  Torts,  357),  but  It  has  been  too  long  sc- 
ented and  acted  on  here  to  be  now  question- 
ed, and  we  are  of  opinion,  too,  that  ours  Is 
the  safer  position.  The  exception,  therefore, 
is  overruled. 

Again  it  was  objected  that  the  court,  hav- 
ing admitted  the  docket  and  Judgment  of  the 
Justice  who  tried  and  disposed  of  the  case, 
refused  on  request  to  confine  such  evidence 
to  its  proper  effect  as  testimony  for  the  pur- 
pose only  of  showing  that  the  action  had  ter- 
minated, but  allowed  It  to  be  used  on  the  is- 
sue as  to  probable  cause.  We  think  this  ob- 
jection must  be  sustained.  It  is  well  estab- 
lished with  us  that  when  a  committing  mag- 
istrate, as  such,  examines  a  criminal  case  and 
discharges  the  accused,  his  action  makes  out 
a  prima  facie  case  of  want  of  probable  cause 
—that  Is  the  issue  directly  made  in  the  Inves- 
tigation— ^but  no  such  effect  is  allowed  to  a 
verdict  and  Judgment  of  acquittal  by  a  court 
having  Jurisdiction  to  try  and  determine  the 
question  of  defendant's  guilt  or  Innocence, 
and  the  weight  of  authority  is  to  the  effect 


that  such  action  of  the  trlid. court  should  not 
be  considered  as  evidence  on  the  issue  as  to 
probable  cause  or  malice.  In  this  case  the 
justice  had  final  Jurisdiction  to  try  and  de- 
termine the  question.  The  Judgment  is  neces- 
sarily admitted,  because  the  plaintiff  Is  re* 
quired  to  show  that  the  action  has  terminat- 
ed, but  It  should  be  restricted  to  that  pur- 
1)080,  and  the  failure  to  do  this  constituted 
reversible  error.  Morgan  v.  Stewart,  144  N. 
O.  424,  57  S.  E.  149 ;  Bell  v.  Pearcy,  33  N.  0. 
233;  Bekkeland  v.  Lyons,  06  Tex.  255,  72 
S.  W.  56,  64  L.  R.  A.  474 ;  Phllpot  v.  Lucas. 
101  Iowa,  478,  40  N.  W.  625;  Anderson  v. 
Friend,  85  111.  135;  Taylor  on  EMdence,  f 
1667 ;    19  A.  &  E.  665. 

There  was  further  error  in  charging  the 
jury  as  follows:  ''It  being  admitted  In  this 
case  that  plaintiff.  Downing,  conunenced-  the 
work  and  labor  according  to  the  contract  of 
employment,  the  court  charges  you  that  he 
was  not  indictable  for  failure  to  complete 
the  work."  The  language  of  the  statute  is: 
"If  any  person  with  intent  to  cheat  and  de- 
fraud another  shall  obtain  advances  under  a 
promise  to  begin  work  or  labor,"  eta,  "and 
shal]  then  unlawfully  and  willfully  fall  to 
commence  or  complete  said  work,  shall  be 
guilty,"  etc.  To  allow  the  commencement  of 
work  by  plaintiff  to  operate  as  an  absolute 
protection  to  him  is  thus  In  direct  contra- 
vention of  the  express  provision  of  the  stat^ 
ute,  and  must  be  held  erroneous.^  It  is  no 
doubt,  an  inadvertence  on  the  part  of  the 
court,  but  the  objection  is  distinctly  and  ex- 
plicitly made. 

These  are  the  principal  questions  present- 
ed and  argued  on  the  appeal.  Most  of  the 
other  exceptions  are  to  rulings  of  the  court 
on  questions  of  evidence.  They  do  not  seem 
to  be  in  any  way  controlling  or  determinative, 
and,  as  they  may  not  arise  in  another  bear- 
ing, it  is  not  considered  necessary  or  desira- 
ble that  they  be  now  passed  upon. 

For  the  errors  Indicated,  defendant  Is  en- 
titled to  a  new  trial  of  the  cause,  and  it  Ui 
80  ordered. 

Venire  de  novo. 


(]fi2  N.  C.  603) 
BAILEY  V.  IkfEADOWS  00.  et  aL 

(Supreme  Court  of  North  Carolina.     May  17, 

1910.) 

Master  ano  Sebvant  (§  177*)-slNJtrRiES  to 
Servant— Fellow  Servants. 

Plaintiff  when  Injured  was  working  for  a 
railroad  construction  company,  and  with  bis 
fellow  servants  was  loading  r^ils  on  a  car  un- 
der orders  of  a  foreman.  Plaintiff  testified  that 
he  and  bis  fellow  workmen  had  their  hands  un- 
der a  rail,  and  that  they  were  so  close  that  they 
droi)ped  a  rail  on  plaintiff's  hand  before  he  eould 
get  it  out.  Held,  that  plaintiff's  injury  resulted 
from  the  negligence  of  his  fellow  servants,  for 
which  he  could  not  recover.. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  352,  353;    Dec  Dig.  | 

177.*] 


«For  otber  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  it  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


13 


68  SOUTHBASTBRN  REPORTER. 


(N«a 


Appeal  flora  Superior  Gourt,  McDowell 
County;  Webb,  Judge. 

Action  by  W.  D.  Bailey  against  the  Mead- 
ows Company  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

Hudgins,  Watson  &  Johnston,  for  apx)el- 
lants.    Pless  &  Winborne,  for  appellee. 

BROWN,  J.  Taking  the  plaintiff's  evi- 
dence In  the  most  favorable  view  for  him,  we 
are  of  opinion  that  the  motion  to  nonsuit 
should  have  been  sustained.  The  plaintiff 
was  working  on  the  construction  force  engag- 
ed in  building  a  railroad.  The  railroad  was 
not  in  operation,  as  the  rails  were  then  be- 
ing laid.  Plaintiff  and  two  fellow  servants 
were  engaged  In  loading  rails  on  a  car  by 
order  of  a  foreman.  Plaintiff  states  that  "we 
had  our  hands  under  the  rail,  and  they  were 
80  close  that  they  dropped  the  rail  on  my 
l^ind  before  I  could  get  it  out."  It  is  plain 
ft>om  plaintiff's  own  evidence  that  his  injury 
was  caused  by  the  negligence  of  his  fellow 
servants,  or  else  that  It  was  the  result  of  an 
unavoidable  accident  In  neither  event  would 
defendants  be  liable.  As  the  road  was  being 
constructed  and  not  operated,  the  principles 
laid  down  in  Nicholson  v.  Railroad,  138  N. 
0.  516,  51  S.  E.  40,  and  reiterated  at  this 
term  in  O'Neal  v.  Railroad,  67  S.  E.  1022, 
bar  a  recovery. 

The  motion  to  nonsuit  Is  sustained. 

Reversed. 


(162  N.  C.  416) 

BUTLER  V.  r.  R.  PENN  TOBACCO  CO. 

et  al. 

(Supreme  Court  of  North  Carolina.     April  27, 

1910.) 

1.  Railroads  (|  75*)— Right  of  Wat— Right 
TO  Extend. 

A  railroad  company  cannot  extend  Its  tracks 
beyond  its  right  of  way  into  a  street  in  absence 
of  legislative  authority,  even  for  public  pur- 
poses. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  §  183;  Dec.  Dig.  i  75.*] 


2.  Municipal  Corporations  (§§  680,  681*)— 
Obstrxjction  of  Streets— Power  to  Au- 
thorize. 

Since  a  town  holds  its  streets  in  trust  for 
the  public  convenience,  it  cannot,  in  absence  of 
statutory  authority,  permit  the  obstruction  of  a 
street  so  as  to  inconvenience  the  public,  for 
either  public* or  private  purposes,  and  hence 
cannot  authorize  a  railroad  company  to  con- 
struct its  tracks  in  a  street  to  a  manufacturing 
plant  in  order  to  facilitate  its  operation. 

[Ed.  Note.— Foe  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1459-14C6;  Dec. 
Dig.  i§  680,  681.*] 

3.  Municipal  Corporations  (8  680*)  — Ob- 
struction OF  Streets— Remedies  of  Prop- 
ertt   Owner— Injunction. 

A  property  owner  may  enjoin  the  constnic- 
tioD  of  a  railroad  siding  m  a  public  street  for 
use  by  an  industrial  plant,  where  such  use  im- 
pedes  the   street  by   filling  it  with  cars,  etc.. 


though  ha  is  not  an  abutting  owner  on  such 
street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §1  1477.  1478,  1880; 
Dec  Dig.  f  689.*] 

Appeal  from  Superior  Court,  Rockingham 
County;  Long,  Judge. 

Suit  by  James  L.  Butler  against  the  F.  R. 
Penn  Tobacco  Company  and  another  to  en- 
join the  construction  of  a  railroad  In  a 
street  From  a  judgment  dissolving  a  tempo- 
rary Injunction,  plaintiff  appeals.    Reversed. 

W.  P.  Bynum  and  R.  0.  Strudwlck,  for  ap- 
pellant Manly  &  Hendren,  for  appellee  Rail- 
way Co.  A.  L.  Brooks,  H.  P.  Lane,  and  C.  A. 
Hall,  for  Town  of  Reldsvllle.  Justice  & 
Glldewell,  for  appellee  Tobacco  Co. 

CLARK,  0.  J.  The  plaintiff  since  1903  has 
been  the  owner,  and  In  possession,  of  a  house 
and  lot  on  West  Market  street  In  Reldsvllle, 
whereon  he  has  continuously  resided  since 
that  year ;  said  street  with  Its  sidewalks  Is 
and  has  been  for  more  than  30  years  one  of 
the  principal  thoroughfares  of  said  town,  and 
has  been  continuously  used  by  the  plaintiff  as 
his  only  convenient  and  practical  route  from 
the  said  residence  to  the  post  office  and  other 
public  places  In  said  town ;  the  defendant  to- 
bacco company  applied  to  the  board  of  com- 
missioners of  said  town  for  permission  to 
construct  upon  West  Market  street,  outside 
of  the  right  of  way  of  the  defendant  railroad 
company,  and  for  a  part  of  the  distance  up- 
on the  sidewalk  of  said  street,  a  private  side 
track  running  from  the  line  of  the  railroad 
to  the  door  of  the  factory  of  said  tobacco 
company  and  making  no  other  connection 
whatever.  On  October  9,  1909,  the  said 
board  of  commissioners  undertook  to  grant 
such  license  to  said  tobacco  company,  and 
thereafter  on  December  1,  1909,  the  said  to- 
bacco company  entered  Into  a  written  agree- 
ment with  said  town,  whereby  it  undertook 
to  construct  said  side  track  at  Its  own  ex- 
pense, and  It  further  contracted  with  the  de- 
fendant railroad  company  to  build  said  track 
In  consideration  of  $1,062  to  be  paid  to  It  by 
said  tobacco  company.  Acting  under  said 
alleged  license  said  tobacco  company  and  the 
railroad  were  at  the  beginning  of  this  action 
proceeding  to  construct  said  side  track  be- 
tween the  main  business  portion  of  the  town 
and  the  warehouse  of  the  said  tobacco  com- 
pany, about  600  feet  distant  from  the  plaln- 
tlfiTs  residence  on  the  same  street  It  fur- 
ther appeared,  according  to  affidavits  filed 
for  the  plaintiff,  that  the  said  side  track.  If 
built  and  operated  as  proposed,  would  Im- 
pair the  value  of  plaintiff's  lot,  would  greatly 
Injure  and  partially  destroy  the  right  or  ease- 
ment of  plaintiff  to  pass  and  repass  along  the 
said  street  and  would  entirely  destroy  the 
right  of  plaintiff  to  use  said  sidewalk.  The 
relative  positions  of  the  line  of  the  railroad 
company,  West  Market  street,  and  the  slde- 
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vtik,  tbe  factory  of  tbe  tobacco  company. 
tod  the  propert;  of  tbe  plaintiff  will  aKxer 
tram  tbe  map  bereln. 
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mm  pklntlir  appealed  from  the  order  dls- 
■olTlDg  the  reatralnlDg  order  theretofore 
panted.    Tbe  qoesUon  presented  1b  whether 


tbe  defendant  the  town  of  R«ldsTllle  haa  tbe 
power  to  grant  license  to  the  defendant  tbe 
PenD  Tobacco  Company  to  build  on  tbe  pub- 
lic street  and  npon  tbe  eldewallc  thereof  a 
private  side  track  from  the  railroad  track  to 
the  warehouse  of  the  aald  tobacco  company, 
for  Its  use  and  benefit,  whereby  tbe  plaintiff. 
a  resident  upon  said  street,  la  deprived  of 
his  right  of  easement  to  freely  pass  and  re- 
pass atoDg  said  street  and  sldewalb,  and  the 
value  of  hla  house  and  lot  Impaired.  Nearly 
all  of  tbe  370  feet  of  the  proposed  aide  tract 
Is  ofF  of  the  right  of  way  of  tbe  defendant 
railroad  company,  whose  track,  right  of  way, 
and  depot  In  BeldsvtUe  have  been  located  for, 
nearly  SO  years.  It  has  no  power  to  e.iceed 
Its  right  of  way,  in  the  absence  of  legislative 
authority,  even  for  public  purposes.  In  Grif- 
fin T.  E.  R.,  150  N.  C.  312,  64  S.  B.  16,  the 
defendant  was  authorized  to  lay  Its  track 
along  ft  street  to  make  connection  at  a  un- 
ion depot,  which  bad  been  ordered  by  tbe. 
Corporation  Commission  under  the  authority 
of  the  statute,  and  tbe  board  of  aldermen 
were  empowered  to  grant  such  permission  by 
tbe  terms  of  the  charter  of  the  city.  Dewey 
T.  R.  B.,  142  N.  C.  392.  55  B.  E.  282.  Be- 
sides It  was  n  public  purpose.  Here  It  does 
not  appear  that  the  charter  of  Reldsrille  con- 
fers such  authority  on  Its  board  of  com- 
ffllasloners.  Certainly  no  authority  Is  shown 
by  statute  or  order  of  Corporation  Commis- 
sion empowerlag  the  defendant  railroad  com- 
paoy  either  to  lay  or  operate  a  side  track, 
not  upon  Its  right  of  way,  for  the  purpose  of 
reaching  the  tobacco  company's  wflrehouee. 

In  White  T.  R.  R..  113  N.  O.  610.  18  S.  E. 
330,  22  L.  R.  A.  627,  37  Am.  St.  Rep.  639, 
dted  with  approval  In  Staton  v.  R,  R.,  147 
N.  C  437.  al  S.  B.  458,  17  L.  R.  A.  ■<N.  S.) 
949.  It  was  held  established  that  "the  use  of 
a  street  by  steam  railroads  Is  not  a  legiti- 
mate use  for  public  purposes,  and  It  must  of 
course  follow  that  the  city  has  no  right  In 
the  exercise  of  Its  usual  and  ordinary  pow* 
ers  relating  to  highways  to  authorize  tbe  en- 
try and  occupation  of  the  street  by  tbe  de- 
fendant, and  the  bare  license  of  the  city  can 
afford  no  JuBllfleatlon." 

The  town  authorities  hold  the  streets  In 
trust  for  tbe  purposes  of  public  traffic,  and 
cannot,  in  the  absence  of  statutory  power, 
grant  to  any  one  tbe  right  to  obstruct  tbe 
street  to  the  tncoovenlence  of  the  public, 
even  for  public  purposes,  and  not  for  private 
purposes  at  all.  Moose  v.  Carson.  104  N.  C. 
435,  10  S.  E.  688,  T  L,  R.  A.  S48,  17  Am.  St. 
Bep.  681;  Field  y.  Barling,  148  ni.  556.  8T 
N.  E.  850,  24  I*  B.  A.  406.  41  Am.  St  Bep. 
311 ;  Service  Co.  v.  Murphy,  134  Mo.  548,  31 
S.  W.  784,  34  S.  W.  51.  35  8.  W.  1132,  34  L. 
R.  A.  374.  The  city  cannot  (In  the  absence 
of  statutory  power)  authorize  tbe  use  of  the 
streets  by  a  private  railroad.  Oustaffson  v. 
Hamm.  56  Minn.  834,  67  N.  W.  1WJ4,  22  L. 
R.  A.  565;  Mlkesell  t.  Durkee,  36  Kan.  97,  IZ 
Fac.  351.  Permission  by  a  dty  to  a  prlvste 
IndlTidual  to  occupy  a  public  street  with  a 
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railroad  switch,  to  be  used  for  his  private 
business,  is  void.  Swift  v.  R.  R.,  66  N.  J. 
Eq.  34,  57  Atl.  456.  Such  power  may  be 
granted  to  a  municipality  by  legislative  au- 
thority, but  in  the  absence  of  legislation  the 
town  authorities  cannot  grant  any  use  of  the 
streets  for  private  purposes  (Elliott,  Roads 
and  Streets  [2d  Ed.]  §  653),  for  the  entire 
street,  "from  side  to  side  and  fi-om  end  to 
end,  belongs  to  the  public"  (Id.  §  645).  The 
use  of  the  street  for  a  street  railroad  is  in 
aid  of,  and  facilitates  its  use  for,  public  traf- 
fic and  travel.  Hester  v.  Traction  CJo.,  13S 
N.  a  291.  50  S.  B.  711, 1  L.  R,  A.  (N.  S.)  981 ; 
Mlerrlck  v.  R.  R.,  118  N.  C.  1081,  24  S.  E.  667. 

The  Industrial  Siding  Case,  140  N.  C.  239, 
52  S.  E.  941,  Is  not  in  point  There  the  Cor- 
poration Commission,  under  statutory  au- 
thority, ordered  the  railroad  company  to  es- 
tablish such  tiiding,  having,  after  investiga- 
tion, found  this  to  be  to  the  public  Interest. 
But  It  does  not  follow  that  because  a  public 
agency  Is  empowered  fx>  order  the  establish- 
ment of  such  sidings  on  a  railroad's  right  of 
way,  or  on  land  acquired  by  it  for  that  pur- 
pose, that  a  railroad  company  may  lay  down 
its  track  in  the  streets  of  a  city,  under  con- 
tract with  any  individual  or  manufacturing 
company,  to  facilitate  the  operation  of  such 
private  business,  by  the  permission  of  the 
town  authorities,  who  have  no  legislative 
power  to  that  end  conferred  upon  them.  28 
Cyc.  873,  and  numerous  cases  there  cited ;  27 
A.  &  E.  Enc.  17a 

No  reason  is  shown  wliy  the  defendant 
railroad  company  cazmot  lay  the  side  tradi 
upon  its  right  of  way  to  a  point  abreast  the 
warehouse  of  the  tobacco  company.  This 
would  necessitate  that  i.-ompany  carrying  its 
goods  a  few  feet  from  Its  door  to  the  side 
track ;  but  there  are  facilities  for  that  Cer- 
tainly the  defendants  cannot  take  the  pub- 
lic street  and  sidewalk,  which  would  greatly 
inconvenience  the  public,  because  it  would 
serve  their  own  convenience.  Though  the 
plaintiff  is  not  an  abutting  proprietor,  the 
use  of  this  street  and  Its  sidewalk  for  a  sid- 
ing for  the  tobacco  company  and  filling  It  up, 
at  times,  with  cars,  shifting  about  or  standing, 
will  Impede  the  use  of  the  street,  and  he  is  en- 
titled to  an  injunction  to  prevent  it  McMan- 
U8  V.  R.  R.,  150  N.  C.  661,  64  S.  E.  766;  Tise 
V.  Whlttaker  Co.,  144  N.  C.  511.  57  S.  E.  210 ; 
Corby  v.  R.  R.,  150  Mo.  457,  52  S.  W.  282; 
Longworth  v.  Sedevlc,  IGo  Mo.  221,  65  S.  W. 
260;  Field  v.  Barling,  149  111.  569,  37  N. 
E.  850,  24  L.  R.  A.  400,  41  Am.  St  Rep.  311 ; 
Elliott  R.  &  S.  (2d  Ed.)  {§  664,  665.  This 
Is  especially  true,  as  no  action  for  damages 
lies  against  the  city  for  an  unauthorized 
grant  or  license.  2  Dillon,  Mun.  Ck)rp.  (4th 
Ed.)  710. 

The  owner  of  a  lot,  whose  use  of  a  street 
is  interfered  with  by  an  obstruction  therein, 
is  entitled  to  an  injunction,  although  his  lot 
Is    not    immediately    ndjacent.      Conrad    v. 


Land  Co.,  126  N.  Cw  461,  776,  36  8.  B.  2B2\ 
Collins  v.  Land  Co.,  128  N.  C.  563,  39  S.  E. 
21,  83  Am.  St  Rep.  720;  Hughes  v.  dark. 
134  N.  C.  461,  46  S.  B.  956,  47  S.  E.  462. 

The  order  dissolving  the  restraining  order 
is  reversed. 


(162  N.  C.  832) 


STATE  V.  WEST. 


(Supreme  Court  of  North  Carolina.     M&y  17. 

1910.) 

1.  CaniiNAi.   Law    (J§  308.   552*)  —  Cibcum- 

BT  A  NTT  AX.   EJVTDENCR— SUFFICIENCY. 

Every  one  is  presumed  to  be  innocent  nntil 
the  contrary  is  proved,  and  where  there  is  any 
reasonable  hypothesis,  under  which  the  circum- 
stances established  by  circumstantial  evidence 
are  consistent  with  the  innocence  of  accused,  he 
shonld  be  acquitted. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  731,  1201 ;  Dec.  Dig.  U  308, 
552.*] 

2.  Criminal  Law  (|  552*)— Cibctjmstantiai. 
EIvi  nENCB— Sufficiency. 

To  justify  a  conviction  on  circumstantial 
evidence,  the  jury  must  be  satisfied  that  Um 
facts  shown  and  their  relations  aud  combinations 
are  reasonably  clear  and  satisfactory,  and  the 
testimony  must  be  clear,  convincing,  and  con- 
clusive, so  as  to  exclude  all  rational  doubt  of 
accused's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1261 ;    Dec.  Dig.  |  652.*] 

8.  Criminal   Law    (J   814*)— Instbuctiohb— 
Application  to  Evidence. 

An  instructioD.  the  refusal  of  which  Is  as- 
signed as  error,  must  contain  not  only  a  correct 
statement  of  law,  but  must  be  sustained  by  and 
be  applicable  to  some  view  of  the  evidence. 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  §  1979 ;  Dec.  Dig.  {  814.*] 

4.  Criminal   Law    (§    814*)— Evidence— In- 
structions—Applicability. 

Where  the  state  relied  on  the  confession  of 
accused  and  on  circumstances  showing  an  op- 
portunity to  commit  the  crime  charged,  and  ac- 
cused relied  on  an  alibi,  instructions  on  circum- 
stantial evidence,  though  correct  as  abstract 
propositions,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1883 ;  Dec.  Dig.  |  814.*] 

5.  Homicide  (§   310*)  —  Evidence— Instruc- 
tions—Applicability. 

Where,  on  trial  for  secret  assault  with  in- 
tent to  kill,  the  state  showed  that  accused  in 
the  nighttime  followed  prosecutor  and  a  third 
person,  slipped  through  the  woods,  hid  him- 
self, and  fired  bis  gun  loaded  with  shot  directly 
at  prosecutor  and  the  third  person  and  at  close 
range,  hitting  the  prosecutor  in  the  eye,  a 
charge  that  it  is  not  common  sense  or  law  to 
infer  the  worst  intent  which  the  facts  admit  of 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  060 ;  Dec.  Dig.  §  310.*] 

6.  Homicide  (|  89*)— Assault  with  Intekt 
TO  Kill. 

Where  one  intending  to  shoot  one  person 
secretly,  shot  another  and  destroyed  an  eye.  he 
was  guilty  of  assault  with  intent  to  kill. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  S  116 ;  Dec.  Dig.  §  8»^] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Councill,  Judge. 
Will  West  was  convicted  of  secret  assault 
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with  Intent  to  kill,   and  he   appeals.     Af- 
firmed. 

The  defendant  was  Indicted,  tried,  and  con- 
victed of  a  secret  assault  upon  one  J. '  D. 
Morgan,  with  Intent  to  kill,  on  the  night  of 
the  24th  of  January,  1910,  in  Burke  county. 
The  prosecuting  witness,  Morgan,  testified 
that  he.  in  company  with  several  other  men, 
was  walking  along  a  road,  he  and  one  Fish- 
er In  front;  that  a  gun  fired;  his  eye  was 
shot  out,  leaving  him  totally  blind,  as  he  had 
previously  lost  the  sight  of  one  eye;  that  It 
was  between  9  and  10  o'clock  at  night;  there 
were  bushes  on  the  side  of  the  road  which 
concealed  the  presence  of  the  person  who 
shot;  that  he  did  not  know  of  the  presence 
of  the  man  who  shot  him.  or  see  or  hear  him 
until  he  was  shot.  Blackwood  Warlick  tes- 
tified for  the  state  that  he  saw  the  defendant 
the  morning  after  the  shooting,  and  heard 
him  say  that  he  had  shot  at  Wyatt  Fisher 
and  could  not  shoot  Fisher  without  hitting 
Morgan,  and  described  how  he  slipped  along 
through  the  woods  and  bushes  until  he  got 
opposite  Fisher  and  Morgan,  when  he  shot, 
liere  were  other  witnesses  offered  by  the 
state,  who  testified  to  similar  statements  of 
the  defendant,  and  who  detailed  other  circum- 
stances connecting  the  defendant  with  the 
shooting.  The  only  witnesses  for  the  defend- 
ant were  himself  and  his  wife;  This  evidence 
tended  to  prov^  an  alibi.  The  jury  returned 
a  verdict  of  guilty,  and  from  the  Judgment, 
the  defendant  appealed. 

R,  L».  Huffman,  for  appellant  Attorney 
General  Blc^ett  and  Gea  L.  Jones,  for  the 
State. 

HANNINQ,  J.  The  assignments  of  error 
insisted  upon  by  the  defendant  are  to  the  re- 
fusal of  his  honor  to  give  three  special  in- 
structions. There  were  no  exceptions  taken 
to  the  evidence,  and  two  of  the  errors  assign- 
ed to  the  charge  are  abandoned  In  the  brief 
of  the  learned  counsel  for  the  defendant. 
The  defendant  requested  the  judge  to  charge 
the  jury:  "That  every  man  is  presumed  to 
be  Innocent  until  the  contrary  is  proven,  and 
it  is  a  well-established  rule  In  criminal  cases 
that  If  there  is  any  reasonable  hypothesis  up- 
on which  the  circumstances  are  consistent 
with  the  innocence  of  the  accused,  the  jury 
should  render  a  verdict  of  not  guilty."  The 
particular  paxt  of  the  instruction  which  de- 
fendant Insists  should  have  been  given  by  his 
honor  Is  that  *4f  there  is  any  reasonable  hy- 
pothesis," etc.  The  prayer  correctly  states 
the  rule  of  law  which  has  been  approved  by 
this  court  in  State  v.  Massey,  86  N.  C.  658, 
41  Am.  Rep.  478;  State  v.  Smith,  136  N.  O. 
686,  49  S.  E.  336.  The  third  rejected  prayer 
was  as  follows:  'TTbat  before  you  can  con- 
vict the  defendant  upon  the  circumstantial 
evidence  relied  upon  by  the  state  you  must  be 
satisfied  that  such  circumstantial  testimony, 
the  facts,   their  relations,   connections,  and 


combinations  are  reasonable,  cfear  and  satis- 
factory, and  the  court  further  charges  you 
that,  when  circumstantial  evidence  is  relied 
upon  to  convict,  it  should  be  clear;  convin- 
cing, and  conclusive  in  its  connections  and 
combinations,  and  such  as  to  exclude  all  ra- 
tional doubt  as  to  defendant's  guilt."  This 
Instruction  embodies  substantially  the  lan- 
guage of  Chief  Justice  Merrlmon  in  State  v. 
Goodson,  107  N.  C.  798,  12  S.  B.  329;  State 
V.  Wilcox,  132  N.  C.  1120,  44  S.  B.  625.  It 
Is  essential,  however,  that  an  Instruction,  the 
refusal  to  give  which  Is  assigned  as  error, 
shooild  contain  not  only  a  correct  statement 
of  law,  but  that  it  should  be  sustained  by 
and  be  applicable  to  some  view  of  the  evi- 
dence. State  V.  McDuffle,  107  N.  O.  885,  12 
S.  B.  88;  State  v.  Hicks,  130  N.  C.  705,  41 
S.  B.  803.  The  state  relied  upon  the  confes- 
sions of  the  defendant,  as  well  as  evidence 
of  threats,  declarations,  and  opportunity  to 
commit  the  crime;  the  defendant  relied  up- 
on an  alibi.  The  state  said  to  the  defendant : 
"You  had  the  opportunity,  and  you  confessed 
that  you  committed  the  crime."  The  defend- 
ant said:  *'I  did  not  have  the  opportunity 
and  did  not  commit  the  crime,  because  I  was 
In  another  place  when  the  crime  was  com- 
mitted." In  this  conflict  of  the  evidence,  un- 
less the  evidence  of  the  state  carried  to  the 
minds  of  the  jury  conviction  of  its  truth,  and 
satisfied  them  beyond  a  reasonable  doubt  of 
defendant's  guilt.  It  was  their  duty  to  acquit 
We  do  not,  therefore,  think  It  was  error  to 
refuse  the  instructions  prayed  in  this  case, 
as  the  state  relied  upon  direct  evidence— the 
defendant's  confessions — supported  by  cir- 
cumstances showing  opportunity  to  commit 
the  crime.  State  v.  Flemming,  180  N.  C.  688. 
41  S.  B.  549;  State  v.  Crane,  110  N.  O.  536, 
15  S.  E.  231;  State  v.  Shines,  126  N.  a  730, 
34  S.  E.  532.  Another  rejected  instruction  of 
which  defendant  complains  Is  taken  from 
State  V.  Neely,  74  N.  C.  425^  21  Am.  Rep. 
496,  that  "it  Is  neither  charity  nor  common 
sense,  nor  law,  to  infer  the  worst  Intent  which 
the  facts  admit  of."  This  doctrine  was  ap- 
plied in  that  case  to  a  state  of  facts  very 
different  from  the  present  case.  How  can 
but  one  intent  be  inferred  when  the  defend- 
ant, in  the  darkness  of  the  night,  followed 
Morgan  and  Fisher,  slipping  through  the 
woods,  hiding  himself,  and  when  the  favor- 
able moment  came,  fired  his  gun,  loaded  with 
shot,  directly  at  them  and  at  close  range? 
If  the  jury  believed  the  defendant  was  the 
man  who  fired  the  shot,  charity  should  not 
be  invoked  to  acquit  him,  but  the  law,  so 
grossly  violated,  demanded  his  conviction. 
The  correctness  of  the  judge's  charge  that,  if 
the  defendant.  Intending  to  shoot  Fisher,  shot 
Morgan,  he  would  be  guilty  as  charged,  was 
not  questioned  In  this  court,  and  we  think 
It  could  not  be  successfully  challenged.  The 
jury  have  convicted  the  defendant,  and,  as  we 
find  no  error,  the  judgment  la  aflSrmed. 
No  error. 
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PAYNB  y.  VliACK. 


(Supreme  Court  of  North  Carolina.     May  17, 

1910.) 

1.  Mechanics'   Liens  (§  73*)— Pbopkbtt  of 
Wife— Contract  to  Suppobt. 

Revisal,  §  2016^  providing  that  the  provi- 
«xonfl  of  the  mechanic's  lien  law  shall  apply  to 
the  property  of  a  married  woman  when  it  shall 
appear  that  a  building  was  erected  or  repaired 
on  her  land  with  her  consent  or  procurement, 
and  that  in  such  case  she  shall  be  deemed  to 
have  contracted  for  such  improvement,  a  formal 
contract  b^  the  wife  is  not  essential  to  support 
a  mechanic's  lien;  it  being  sufficient  if  she 
consented  to  the  act  of  another  in  contracting 
for  such  improvements. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  88 ;   Dec.  Dig.  |  73.*] 

2b  Mechanics'  Liens  (S  90*)— Subcontbaoi- 

OBs— Notice  of  Lien. 

Where  a  wife  contracted  with  her  husband 
to  make  repairs  on  a  building  on  the  wife's 
land,  and  paid  the  husband  the  full  amount  due 
on  such  contract,  and  the  husband  employed 
another  to  make  the  repairs,  the  person  so  em- 
ployed was  a  subcontractor,  and  not  an  original 
contractor  with  the  wife ;  and,  where  he  failed 
to  give  notice  to  the  wife  before  settlement  as 
required  by  Revisal,  fi  2020,  in  the  case  of  sub- 
contractors, no  meoianic's  lien  ajttached  to  the 
property. 

[E3d.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  H  131,  132;   Dec  Dig.  §  99.*] 

Appeal  from  Superior  Court,  Rutherford 
County;  Webb,  Judge. 

Action  by  one  Payne  against  one  Flack. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

J.  L.  C.  Bird  and  J.  T.  Perkins,  for  appel- 
lant Pless  &  Winborne  and  D.  F.  Morrow, 
for  appellee. 

CLARK,  a  J.  In  Weir  v.  Page,  109  N.  C. 
220,  13  S.  E.  773,  the  court  felt  constrained 
to  hold,  as  the  law  then  stood,  that,  where 
a  party  under  contract  with  the  husband 
did  work  and  furnished  material  in  the  con- 
struction of  a  building  on  the  wife's  prop- 
erty, he  could  file  no  valid  lien  against  the 
house,  though  the  wife,  knowing  that  the 
work  was  being  done  and  material  furnish- 
ed, had  made  no  objection.  This  was  be- 
cause of  the  fact  that  "the  work  and  labor 
had  not  been  done  and  the  material  furnish- 
ed under  a  contract  allowed  by  law."  But 
the  court,  speaking  through  Judge  Davis,  in 
order  to  pre\*ent  further  frauds  of  this  kind 
being  perpetrated,  suggested  in  the  opinion 
to  the  consideration  of  the  Legislature 
whether  a  married  woman's  liabilities  might 
not  be  "made  commensurate  with  her  rights, 
and  whether  such  alterations  In  the  law  (in 
this  particular)  would  not  prevent  much  in- 
justice and  many  frauds."  The  result  was 
the  enactment  of  a  statute  (which  is  now  the 
last  paragraph  in  Revisal,  {  2016),  which  is 
as  follows:  "This  section  shall  apply  to  the 
property  of  a  married  woman  when  it  shall 
appear  that  such  building  was  built  or  re- 
paired on  her  land  with  her  consent  or  pro- 


curement  and  in  such  cases  she  shall  be 
deemed  to  have  contracted  for  such  Improve- 
ments." This  statute  does  not  make  her 
house  liable  to  lien  only  upon  a  contract  by 
her,  but  provides  that,  when  she  "consents 
or  procures"  the  building  to  be-  erected  or 
material  furnished,  she  shall  be  deemed  to 
have  contracted  for  such  improvement,  and 
that  her  property  thereupon  becomes  sub- 
ject to  lien,  if  filed.  In  Finger  v.  Hunter, 
130  N.  C.  529,  41  S.  B.  880,  this  statute  was 
held  constitutional  and  was  enforced,  and 
that  case  has  been  approved  in  Ball  v.  Pa- 
quin,  140  N.  C  90,  52  S.  E.  410,  8  U  R.  A. 
(N.  S.)  307,  and  other  cases. 

In  the  present  case,  however,  the  plain- 
tiff put  in  evidence  the  feme  defendant's  tes- 
timony, in  another  trial,  that  she  made  a 
contract  with  her  husband  to  put  these  re- 
pairs upon  the  building,  and  had  paid  him 
the  full  amount  due  on  such  contract  before 
the  plaintiff  gave  her  notice  of  his  claim. 
This  evidence  was  furnished  by  the  plaintiff, 
and  was  not  contradicted,  and  therefore 
must  be  taken  as  true.  It  was  also  in  evi- 
dence without  contradiction  that  the  plain- . 
tiff  sold  the  material  to  the  husband.  There- 
fore the  plaintiff  was  a  subcontractor,  and, 
having  failed  to  "give  notice  before  settle- 
ment" (Revisal,  fi  2020),  the  defendant  con- 
tends, in  his  brief,  that  the  wife  is  not  lia- 
ble any  more  than  any  one  else  would  be. 

This  is  not  a  case  of  a  married  woman 
standing  silent  when  improvements  are  be- 
ing placed  upon  her  house,  receiving  the 
benefit,  and  then  defying  the  contractor  be- 
cause she  had  made  no  valid  express  con- 
tract In  such  case  the  statute  now  makes 
her  property  subject  to  lien,  upon  the  im- 
plied contract  arising  upon  her  conduct,  as 
it  would  in  regard  to  any  one  else  under  the 
same  circumstances.  But  here  she  paid  the 
contractor  In  full  before  receiving  notice 
from  the  subcontractor,  the  materialman, 
and  is  freed  from  liability  to  him  as  any  one 
else  would  be  upon  the  same  state  of  facts. 
Pinkston  v.  Young,  104  N.  C.  102.  10  S.  B. 
133. 

Upon  the  plaintiff's  evidence,  the  Judgment 
of  the  nonsuit  was  proper. 

Affirmed. 

an  N.  c.  835) 

8TATB   V.    GREENE. 

(Supreme  (Dourt  of  North  Carolina.     May  17, 

1910.) 

1.  HouiciDE  (§  179*)~Teicpobajit  Inbanitt^ 

EIVI DENCB— ADUISSIBILITY. 

Where  the  defense  to  a  prosecution  for 
murder  was  temporary  insanity,  induced  by  de- 
fendant's wife  informing  him  of  decedent's  rap- 
ing her,  it  was  competent  for  defendant  to  prove 
the  communication  made  to  him  by  the  wife 
shortly  before  the  homicide  to  show  an  adequate 
cause  for  his  state  of  mind  at  the  time,  together 
with  his  appearance  and  acts  immediately  there- 
after, and  up  to  the  time  of  the  homicide,  but 
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the  truth  of  the  wife's  itatements  as  an  inde- 
pendent fact  could  not  be  shown. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  |  880 ;   Dec.  Dig.  f  179.*] 

2L  Homicide  (|  169*)— Tempobabt  Inbanitt— 

E2VIDENCE— AD1CI88IBILITT. 

Where  accused  relied  on  temporary  insanity 
induced  by  his  wife  informing  him  of  decedent's 
roping  her  the  night  before  the  homicide,  and 
the  wife  testified  tnat  she  saw  accused  early  in 
the  morning  of  the  day  of  the  homicide,  and 
before  she  had  informed  him  of  the  assault, 
walking  with  decedent  to  the  latter*s  house,  and 
that  she  went  after  accused  and  called  him.  and 
walked  with  him  to  their  home,  evidence  of  her 
reason  for  going  to  the  home  of  decedent  for 
accused  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  841-350;   Dec  Dig.  §  169.*] 

8.  Criminal    Law    (S   377*)  —  Evidence    of 
Good  Chabacteb— Admissibilitt. 

Accused  may  offer  testimony  of  his  good 

character  though  he  does  not  testify. 
[Ed.    Note.— For   other   cases,    see    Criminal 

Uw,  Cent  Dig.  S  840;   Dec.  Dig.  fi  377.*] 

4.  Homicide  (f  179*)  —  Evidence  —  Admissi- 
bility. 

Where  accused  relied  on  temporary  In- 
sanity, induced  by  his  wife  informing  him  a  few 
hours  before  the  homicide  of  decedent's  raping 
her.  evidence  that  accused  was  drunk  on  the 
morning  of  the  homicide,  and  that  when  drunk 
he  was  violent  in  speech  and  conduct,  was  com- 
petent to  contradict  his  defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  880 ;   Dec.  Dig.  S  179.*] 

6.  Cbiminal  Law    (S   606*)— Evidence— Ob- 
jections. 

Where  the  answers  of  a  state's  witness 
are  not  responsive  or  are  not  In  themselves  com- 
petent, accused  must  move  to  strike  the  answers 
and  request  the  court  to  direct  the  jury  not  to 
consider  them. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1639-1644;  Dec.  Dig.  § 
696w*] 

Appeal  from  Superior  Court,  Mitchell  Coun- 
ty; Gouncill,  Judge. 

Woodfin  Greene  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Indictment  for  murder  tried  before  Coun- 
dll,  J.,  and  a  jury  at  November  term,  1909, 
of  the  superior  court  of  Mitchell  county.  The 
prisoner  was  convicted  of  murder  in  the  sec- 
ond degree,  and  from  the  Judgment  of  the 
court  appealed.  The  evidence  tended  to 
prove  that  the  prisoner  shot  and  killed  Ed.  L. 
Young  on  September  9,  1909,  about  12  o'clock 
In  the  day;  that  prisoner  entered  the  house 
of  the  deceased  while  he  was  asleep,  shot 
twice  in  the  ceiling  of  the  room,  presumably 
to  awaken  the  deceased,  and  then  shot  him 
four  times.  Death  resulted  In  a  few  minutes. 
As  prisoner  walked  out  of  the  house  he  was 
asked  what  was  the  matter,  and  he  replied 
that  '^there  was  a  man  hurt  and  hurt  bad, 
and  that  I  had  better  come  and  take  care  of 
him.*'  The  prisoner,  not  having  offered  him- 
self as  a  witness,  rested  his  defense  upon 
the  plea  of  insanity — transitory  Insanity;  that 
this  condition  of  Irresponsibility  was  occa- 
sioned by  a  statement  to  the  prisoner  by  his 


wife  a  few  hours  before  the  homieide.  Tht 
prisoner  was  engaged  in  working  at  night  at, 
In,  or  about  the  Cranberry  mlne^^,  and  on  the 
morning  of  the  9th  of  September,  about  6 
o'clock,  he  came  to  his  home,  met  the  de- 
ceased at  his  gate,  and  walked  with  him  to 
his  home,  a  distance  of  about  SOO  yards;  in  a 
short  time  prisoner's  wife  came  for  him;  they 
went  to  their  house,  ate  brealcfast,  and,  as 
was  his  custom,  prisoner  went  to  his  bed- 
room to  sleep.  In  a  short  time  prisoner's 
wife  came  In  the  room,  lay  down  on  another 
bed,  and,  thinking  the  prisoner  asleep,  be- 
gan to  cry.  The  prisoner  was  not  asleep,  but 
upon  his  inquiry  as  to  what  was  the  matter 
the  wife  narrated  this  occurrence:  "Pin,  Bd. 
Young  made  me  drunk  last  night  and  over- 
powered me,  and  threw  me  back  on  the  bed 
and  in  spite  of  my  efforts  and  my  telling 
him  to  leave,  he  accomplished  his  purpose." 
'*Young  said  to  me,  'God  damn  you,  I  hare 
fixed  you.'"  That  the  prisoner  jumped  up 
in  the  floor,  wringing  his  hands  and  saying, 
'*I  want  my  pistol,  I  want  my  pistol!  My  life 
is  wrecked!  My  home  is  ruined."  That  she 
refused  to  give  him  the  pistol,  having  hidden 
it ;  that  prisoner  demanded  it  and  struck  her; 
that  she  ran  to  her  sister's,  and  then  to  her 
father's;  that  prisoner  followed  her  demand- 
ing his  pistol;  that  slie  had  a  difilculty  with 
him,  and  threw  an  ax  at  him ;  that  finally  she 
told  him  where  his  pistol  was,  when  he  left 
her,  and  the  next  thing  she  heard  was  that 
he  had  killed  deceased.  There  was  much  evi- 
dence of  prisoner's  excited  condition,  and  his 
wild  looks  and  his  open  threats  to  kill  Young. 
There  was  evidence  on  the  part  of  the  state 
tending  to  prove  that  prisoner  had  been 
drinking  that  morning;  that  he  said  he  was 
two-thirds  drunk,  and  that  when  drunk  he 
was  very  rowdy.  The  testimony  of  prisoner's 
unusual  condition  came  from  nonexpert  wit- 
nesses— ^hls  klnpeople  who  saw  him  that  .day 
before  the  homicide.  Immediately  after  the 
homicide  the  insanity  seems  to  have  passed 
away  as  he  was  apparently  as  rational  as 
ever,  and  escaped  to  th&  woods  where  he  re- 
mained for  a  day  when  he  surrendered  him- 
self. There  was  evidence  of  previous  threats 
made  by  prisoner  against  deceased;  and  there 
was  also  evidence  of  very  friendly  relations 
between  them.  Both  men  drank  whisky  to 
excess.  The  contest  between  the  state  and 
the  prisoner  was  over  the  defense  of  insani- 
ty, and  both  state  and  prisoner  offered  much 
evidence  tending  to  support  the  one  theory 
or  the  other. 

Chas.  E.  Greene  and  S.  J.  Ervin,  for  appel- 
lant The  Attorney  General,  Geo.  L.  Jones, 
and  W.  C.  Newland,  for  the  State 

MANNING,  J.  The  record  contains  no  ex- 
ception to  the  refusal  of  the  trial  judge  to 
give  special  instructions,  and  no  exception  to 
his  honor's  charge  to  the  jury.  The  entire 
charge  is  included  in  the  record,  and  It  con- 
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tains  an  able  and  elaborate  presentation  of 
the  law  of  the  case  as  applicable  to  facts  as 
the  Jnry  should  find  them  to  be.  The  conten- 
tions of  both  state  and  the  prisoner  are  stat- 
ed fully  and  impartially.  We  have,  there- 
fore, a  verdict  resting  upon  a  charge  so  clear 
and  Just  and  able  that  the  learned  counsel  of 
the  prisoner  have  not  complained  to  us  of  any 
error  in  it  prejudicial  to  the  prisoner's  rights. 
The  errors  assigned  by  the  prisoner  are  di- 
rected solely  to  the  admission  of  incompetent, 
and  the  rejection  of  competent,  testimony. 
The  trial  judge  permitted  the  prisoner's  wife 
to  rehearse  to  the  jury,  in  minute  detail,  ev- 
erything she  told  the  prisoner  about  the  con- 
duct of  the  deceased  the  night  before.  The 
prisoner  offered  to  prove  as  a  substantive  and 
independent  fact  the  truth  of  the  narrative 
by  the  wife,  but  this  was  excluded  by  his 
honor.  His  honor's  ruling  Is,  we  think,  dear- 
ly sustained  by  the  decision  of  this  court  in 
State  V.  Banner,  149  N.  C.  519,  63  S.  E.  84, 
in  which  this  court  held:  '*When  the  defense 
is  a  plea  of  Insanity  and  not  self-defense,  a 
witness  may  not  testify,  as  tending  to  show 
self-defense,  that  he  had  seen  deceased  armed, 
on  a  dark  night,  at  a  place  where  the  prison- 
er would  likely  pass,  some  two  weeks  before 
the  occurrence,  though  he  may  testify  that 
he  had  told  the  prisoner  concerning  it,  and 
what  the  prisoner  said  and  did  in  conse- 
quence, only  so  far  as  it  may  affect  the  ques- 
tion of  insanity,  and  for  that  purpose  alone." 
In  People  v.  Wood,  126  N.  Y.  249,  27  N.  B. 
362,  Judge  Peckham,  in  a  learned  and  elabo- 
rate opinion,  held  that  it  was  competent  for 
a  defendant  to  offer  evidence  of  communica- 
tion made  to  him  (in  that  case  the  communi- 
cations offered  were  of  a  similar  character 
to  those  in  this  case),  **for  the  purpose  of 
showing  an  adequate  cause  for  the  state  of 
mind  existing  subsequent  to  the  communica- 
tion. The  subsequent  conduct,  appearance, 
and  conversation  of  the  person  to  whom  the 
communication  is  made  are  the  proper  sub- 
jects of  proof,  for  the  one  purpose  of  show- 
ing what  effect  upon  him  such  communica- 
tions had,  and  that  it  rendered  him  insane 
within  the  legal  definition  of  the  term  at  the 
very  time  of  the  commission  of  the  deed." 
The  evidence  was  held  competent  *'for  the 
reason  that  all  the  facts  are  material  for  the 
purpose  of  enabling  the  jury  to  say  what  was 
the  condition  of  mind  of  defendant  when  the 
deed  was  perpetrated."  This  being  the  sole 
purpose  of  the  evidence,  the  truth  or  falsity 
of  the  communication  Is  not  material,  and  it 
is  not  competent  to  inquire  into  it  It  is,  of 
course,  competent  to  challenge  the  fact  of 
communication,  but  not  its  truth  or  falsity. 
In  the  present  case,  his  honor  permitted  the 
prisoner  to  show  in  minute  detail  the  com- 
munication to  him  by  his  wife,  and  his  con- 
duct, appearance,  utterances,  and  acts  imme- 
diately thereafter  and  to  the  time  of  the  hom- 
icide. This  was,  in  our  opinion,  as  far  as  it 
was  permissible  to  go.  There  was  no  evi- 
dence of  any  disorder  of  the  brain  prior  to 


the  morning  of  September  9th,  the  day  of  tlu. 
homicide;  the  evidence  tended  to  show  thk 
prisoner  to  be  a  man  possessed  of  an  ordi- 
narily normal  mind,  except  occasional  out- 
bursts when  intoxicated.  In  a  few  hours  aft- 
er the  homicide,  the  prisoner's  mind  seemed 
to  recover  its  balance  and  to  resume  its  nor- 
mal condition.  It  was  the  contention  of  the 
prisoner  that  the  sudden  "brain  storm,"  which 
was  so  violent  as  to  dethrone  reason  and 
make  him  irresponsible  for  his  acts,  was 
caused  by  his  wife's  communication.  Of  its 
truth  or  falsity  lie  could  know  nothing,  and 
could  not  have  been  influenced  by  such  knowl- 
edge. The  theory  of  the  defense  and  its  plea 
is  that  he  believed  it-  so  strongly  and  so  ab- 
solutely that  the  prisoner  was  made  insane. 
If  the  purpose  was  to  show  the  character  of 
the  deceased  for 'violence',  It  was  inadmissible 
because  it  did  not  faU  within  one  of  the  ex- 
ceptions to  the  rule  settled  in  this  state  for 
admitting  such  evidence.  State  v.  Banner, 
supra;  State  v.  Turpin,  77  N.  C.  473.  24  Am. 
Rep.  455 ;  State  v.  Byrd,  121  N.  C.  688,  28  S. 
E.  353 ;  State  v.  Mclver,  125  N.  C.  646,  34  S. 
E.  439.  In  our  opinion,  th'erefore,  the  of- 
fered testimony  of  the  wife  that  the  occur- 
rence communicated  by  her  to  the  prisoner, 
her  husband,  was  true  as  an  independent  and 
substantive' fact  was  properly  excluded.  Nor 
do  we  think  there  was  error  in  refusing  to 
permit  the  prisoner's  wife  to  give  her  reason 
for  going  to  the  house  of  deceased  for  her 
husband,  whom  she  had  seen,  early  in  the 
morning  of  the  homicide,  go  there  with  tbe 
deceased,  and  before  she  had  communicated 
to  him  the  occurrences  of  the  night  before. 
She  testified  that  she  saw  her  husband  walk 
with  tbe  deceased  to  his  house,  that  she  went 
after  him,  called  him  out  of  the  house,  and 
they  walked  together  to  their  home.  The 
prisoner  objected  to  certain  testimony  offered 
by  the  state  that  when  drinking  he  was  vio- 
lent in  speech  and  conduct  The  state  offered 
evidence  tending  to  show  that  prisoner  was 
"two-tliirds"  drunk  on  the  morning  of  the 
homicide.  The  prisoner,  not  having  been  at 
the  trial  examined  as  a  witness,  offered  tes- 
timony of  his  good  character.  It  was  compe- 
tent for  him  to  do  so.  State  v.  Hice,  117  N. 
C.  782,  23  S.  E.  357.  This  evidence  offered 
by  the  state  as  to  the  effect  produced  upon 
prisoner  by  whisky  was  directed  to  his  plea 
of  '^transitory  Insanity."  We  cannot  see  that 
its  admission  was  prejudicial  to  the  prisoner 
or  that  It  was  incompetent  for  the  purpose  it 
was  offered.  If  the  answers  of  some  of  the 
witnesses  were  not  responsive,  or  not,  in 
themselves,  competent,  the  prisoner's  right 
was  to  move  to  strike  out  such  answers,  and 
to  request  his  honor  to  direct  the  jury  not 
to  consider  such  answers  in  reaching  their 
verdict.  We  have  carefully  read  the  entire 
record  and  examined  all  the  cases  cited  by 
the  learned  counsel  of  the  prisoner,  and  we 
find  no  error  committed  at  the  trial  preju- 
dicial to  the  prisoner's  rights.  The  jury  of 
his  county,  who  saw  the  witnesses  and  thdr 
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demeanor,  who  heard  the  entire  testimony, 
have,  by  their  verdict,  given  to  the  sudden 
"brain  storm*'  of  the  prisoner,  created  by 
his  wife's  communication,  such  weight  and  in- 
fluence as  to  acquit  the  prisoner  of  the  capital 
felony,  but  not  to  acquit  him  of  all  respon- 
sibitity  for  his  act  We  find  no  error  in  the 
record,  and  the  Judgment  is  affirmed. 
No  error. 


(152  N.  C.  6(H) 

BOWERS  V.  BRYAN  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     May  17, 

1910.) 

1.  Appeal  and  Ebbob  (|  907*)— Statement 
OF  Facts— Abbenc?e  of— -Pbesumption. 

In  the  absence  of  a  statement  of  facts,  it 
will  be  presmned  that  the  trial  court  found 
such  facts  as  would  support  its  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3673 ;    Dec.  Dig.  §  907.*] 

2.  Appeal  and  Ebbob  (§  901*)— Pbesumption 
OF  Ebbob— BuBDBN  of  Pboof. 

The  burden  is  on  appellant  to  show  error. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3670;   Dec.  Dig.  I  901.*] 

3.  Pbingipal  and  Subett  (§  55*)  —  Sueety 
Companies  —  Unauthobized  Acts  of 
Agents— Liability  op  Oompant. 

Where  a  surety  company  intrusted  its 
agents  with  a  surety  l)ond,  to  which  its  cor- 
porate seal  had  been  affixed,  and  it  was  li- 
censed to  do  business  in  the  state,  the  cor- 
poration put  it  into  the  power  of  the  agents 
to  induce  others  to  beliere  that  they  had  au- 
thority to  execute  a  bond  in  its  behalf  as 
surety,  even  if  the  signatures  of  the  agents 
were  necessary  to  .make  it  a  yalid  bond  as 
against  the  company,  after  it  had  affixed  its 
corporate  seal,  and  its  corporate  name  had  been 
signed  to  the  bond,  so  that  it  was  legally  re- 
nnmsible  for  the  act  of  the  agents  in  issuing 
the  bond  as  security  on  dissolution  of  an  at- 
tachment, though  in  fact  their  act  was  l>eyond 
the  scope  of  their  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  §  55.*] 

i.  Pbincipal  and  Aqent  (§  99*)— Acts  of 
Agent— Appabent  Scope  of  Authobitt— 
LiABtLrrT  OF  Principal. 

It  is  sufficient  to  charge  the  principal  if 

his  agent  is  acting  within  the  apparent  scope 

of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,    Cent    Dig.    §|   254-261;    Dec    Dig    i 

5.  Appeal  and  Ebbob  (|  1024*)— Motion  to 
Set  Aside— Facts— Duty  of  Loweb  Coubt. 

The  &ct8  upon  a  motion  to  set  aside  a 
judgment  must  be  found  by  the  court  below. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  i  1024.*] 

6.  Principal  and  Sitbety  (§  65*)  —  Subbty 
Companies  —  Subety  Bond  —  Receipt  of 
Premium— Acts  of  Agent— Ratification. 

Where  a  surety  company  received  the  pre- 
mium for  an  indemnity  bond,  it  was  put  upon 
inqniry  as  to  whether  its  agents  acted  within 
the  scope  of  their  authority  and  ratified  what 
they  had  done,  since  it  could  not  accept  the 
beneBt  of  their  act  in  executing  a  bond  for  it 
Ail  surety,  and  when  liability  was  incurred, 
repudiate  what  its  alleged  agents  had  done  in 
its  behalf. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  f  55.*] 


Appeal  ftom  Superior  Ootort,  Bfitchelf 
County;  Coundll,  Judge. 

Action  by  V.  B.  Bowers  against  the  Bryan 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Hudgins,  Watson  &  Johnston,  for  appel- 
lant L.  D.  Love  and  G.  B.  Greene,  for  ap- 
pellee. 

WALKER,  J.  This  was  a  ciTll  action,  pros- 
ecuted by  the  plaintiff  against  the  defend- 
ant for  a  debt  of  $1,600.  A  warrant  of  at- 
tachment was  levied  upon  125,000  feet  of 
lumber  which  belonged  to  the  defendant, 
and  while  the  property  so  levied  upon  was 
in  the  custody  of  the  sheriff,  the  defend- 
ant filed  with  the  clerk  of  the  superior  court 
a  bond  in  the  sum  of  $3,700,  ezeouted  by 
the  defendant  as  principal,  and  the  Title 
Guaranty  A  Surety  Company,  by  D.  H. 
Willard  and  D.  A.  Vines,  who  professed  to 
be  its  agents.  This  boftd  was  approved  by 
the  clerk  of  the  superior  court,  and  filed 
as  a  part  of  the  record,  and  thereupon  the 
attachment  was  dissolved,  and  the  lumber 
was  released  and  shipped  out  of  the  state 
by  the  defendant  At  July  term,  1909,  of 
the  superior  court,  when  the  case  was  call- 
ed, it  appeared  that  the  plaintiff  had  filed 
a  verified  complaint  aud  the  defendant  liad 
filed  no  answer.  The  court  r^idered  Judg- 
ment by  default  in  favor  of  the  plaintiff, 
and  against  the  defendant,  for  the  amount 
of  the  debt  and  the  costs  of  the  action,  and 
also  aj^inst  the  Title  Guaranty  A  Surety 
Company  for  the  amount  of  its  bond,  to  be 
discharged  upon  the  payment  of  the  judg- 
ment; that  is,  the  debt  and  costs.  At  No- 
vember term,  1909,  the  Title  Guaranty  & 
Surety  Company  moved  to  strike  out  or  set 
aside  the  said  judgment  so  far  as  the  same 
affected  the  said  company,  and  assigned  as 
the  ground  for  its  motion  ttiat  D.  H.  Wil- 
lard and  D.  A.  Vines  were  the  agents  of 
the  said  company  in  Tennessee,  and  did 
not  reside  in  this  state,  but  at  Johnson 
City  in  the  said  state  of  Tennessee,  and  that 
Willard  and  Vines  acted  without  authority 
in  executing  the  said  bond.  Affidavits  were 
filed  by  the  parties,  and  an  order  was  grant- 
ed staying  the  execution  until  tlie  motion 
of  the  Guaranty  &  Surety  Oompany  could 
be  heard.  At  the  hearing  of  tlds  motion. 
Judge  Gouncill  rendered  a  judgment  deny- 
ing the  same,  and  dissolving  the  restraining 
order,  but  In  his  judgment  there  are  no 
findings  of  fact,  nor  does  It  appear  any- 
where In  the  record  that  the  appellant  re- 
quested the  judge  to  find  and  state  the 
facts.  In  what  is  termed  a  case  on  ap- 
peal, there  appears  to  have  l>een  some  col- 
loquy between  the  court  and  counsel,  as  to 
the  ground  of  the  motion,  and  as  to  the  rea- 
sons why  the  Guaranty  &  Surety  Company 
was  entitled  to  liave  the  Judgment  against 
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It  Tacated,  but  there  are  no  findings  of  fact 
which  relate  to  the  authority  of  Willard  and 
Viaee  to  act  in  behalf  of  the  said  company 
in  the  execution  of  the  bond  by  It  as  sure- 
ty. This  court  ordered  the  original  bond 
to  be  sent  up,  in  order  that  it  might  ascer- 
tain, from  an  inspection  of  It,  whether  the 
corporate  seal  of  the  company  had  been  af- 
fixed thereto,  and  we  find,  upon  an  exami- 
nation of  the  bond,  that  the  corporate  seal 
of  the  company  had  been  affixed. 

In  the  present  state  of  the  case,  we  are 
of  the  opinion  that  the  Guaranty  &  Surety 
Company  is  bound  by  the  act  of  Willard 
and*  Vines,  because  the  corporate  seal  was 
affixed  to  the  bond;  and.  In  the  absence  of 
any  statement  of  facts,  we  must  presume 
that  his  honor  found  such  facts  as  would 
support  his  Judgment,  and  therefore  found 
that  Willard  and  Vines  were  invested  with 
the  necessary  authority  to  execute  the  bond. 
We  do  not  presume  that  error  was  commit- 
ted in  the  court  below,  and  the  burden  Is 
on  the  appellant  to  show  error.  The  Guar- 
anty &  Surety  Company  Intrusted  Willard 
and  Vines  with  a  bond,  to  which  its  corpo- 
rate seal  had  been  affixed  and  it  was  licens- 
ed to  do  business — that  Is,  to  execute  an  in- 
demnity bond — ^in  this  state.  When  this 
was  done,  the  Guaranty  &  Surety  Company 
put  it  in  the  power  of  Willard  and  Vines  to 
induce  others  to  believe  that  they  had  the 
power  and  authority  to  execute  a  bond  in 
its  behalf  as  surety,  even  if  the  signatures 
of  the  said  agents  were  necessary  to  make 
it  a  valid  bond  as  against  the  company  aft* 
er  it  had  thus  affixed  its  corporate  seal, 
and  its  corporate  name  had  been  signed  to 
the  bond.  This '  case  is  not  in  principle, 
unlike  Havens  v.  Bank,  132  N.  C.  214,  43 
S.  EL  639,  95  Am.  St  Rep.  627,  in  which 
it  appeared  tliat  spurious  bank  certificates 
had  been  issued  by  the  cashier  of  the  de- 
fendant bank;  they  having  been  left  with 
him  after  having  been  signed  in  blank  by 
the  president  and  secretary.  In  that  case, 
and  with  reference  to  its  facts,  we  held 
that  the  bank  was  legally  responsible  for 
the  fraudulent  acts  of  its  cashier,  and  that 
the  mere  fact  that  he  was  not  in  the  per- 
formance of  his  master's  business,  but  was 
acting  outside  of  the  scope  of  his  agency, 
did  not  alter  the  case  nor  change  the  re- 
sult, for  "this  would  be  true  as  to  all  fraud- 
ulent acts,  and  as  to  all  acts  done  not  strict- 
ly within  the  line  of  duty.  The  correct 
principle  is  that  it  will  be  quite  sufficient  to 
cliarge  the  employer  with  liability,  if  all 
the  acts  of  the  employ^  are  done  within  the 
apparent,  though  not  real,  scope  of  his 
agency."  We  further  said  that  as  the  cer- 
tificates had  been  signed  by  the  president 
and  delivered  to  the  cashier,  the  bank  had 
given  to  the  latter  the  power  to  commit  the 
fraud,  and  must  answer  for  its  negligent 
act,  upon  the  principle  that*  '^whenever  one 
of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  who  has  enabled  such 


third  person  to  occasion  the  loos  must  sus- 
tain it"  Lickbarrow  v.  Mason,  2  T.'R.  70. 
It  was  said  by  Lord  Holt  in  Heam  v. 
Nichols,  1  Salk.  289:  "For  as  somebody 
must  be  a  loser  by  this  deceit,  it  is  more 
reason  that  he  who  employs  and  puts  a 
trust  and  confidence  In  the  deceiver  should 
be  the  loser  than  a  stranger."  In  Railroad 
V.  Kitchin,  91  N.  C.  89,  we  held  that  "where 
one  of  two  persons  must  suffer  loss  by  the 
fraud  or  misconduct  of  a  third  person,  he 
who  first  reposed  a  confidence,  or  by  his 
negligent  act  made  it  possible  for  the  loss 
to  occur,  must  bear  the  loss.*'  The  princi- 
ple is  well  stated  in  the  case  of  Railroad  v. 
Bank,  60  Md.  36,  as  follows:  "It  may  be 
conceded,  and  was  doubtless  the  case,  that 
the  agent  had  no  authority  in  fact  to  issue 
such  certificate;  he  had  no  real  authority 
as  between  himself  and  his  principal,  or 
other  parties  conusant  of  the  facts,  for  do- 
ing the  particular  acts  complained  of,  but 
the  company  by  its  own  act  and*  as  it  turn- 
ed out,  misplaced  confidence,  placed  the 
agent  in  the  position  to  do,  and  procure  to 
be  done,  that  class  of  acts  to  which  the 
particular  act  in  question  belongs;  and  in 
such  case,  where  the  particular  act  in  ques- 
tion is  done  in  the  name  of,  and  apparent- 
ly in  behalf  of,  the  principal,  the  latter 
must  be  answerable  to  innocent  parties  for 
the  manner  In  which  the  agent  has  conduct- 
ed himself  in  doing  the  business  confided 
to  him.  Upon  no  other  principle  could  the 
public  venture  to  deal  with  an  agent  In 
such  case  the  apparent  authority  must  stand 
as  and  for  real  authority."  And  again: 
"Where  he  issued  such  a  certificate  and  de- 
livered it  to  a  third  party,  who  acted  with- 
out knowledge  and  in  good  faith,  paying 
value  for  it,  such  party  had  the  right  to 
act  upon  the  presumption  tliat  the  repre- 
sentations of  such  certificates  were  truth- 
ful, and  not  false  and  fraudulent  Having 
confided  to  him  the  said  trust  of  executing 
the  business,  the  agent  was  held  out  to  the 
public  as  competent,  faithful,  and  worthy 
of  confidence;  and,  though  he  deceived  both 
his  principal  and  the  public  by  forging  and 
issuing  false  certificates,  it  is  but  reason- 
able that  the  principal,  who  placed  him 
in  the  position  to  perpetrate  the  wrong, 
should  bear  the  loss.'*  We  think  the  prin- 
ciple is  also  well  supported  by  the  reason- 
ing of  the  court  in  McNeil  v.  Bank,  46  N. 
Y.  825,  7  Am.  Rep.  841.  Willard  and  Vines, 
who  professed  to  act  as  agents  of  the  cor- 
poration in  executing  the  bond  for  it  as 
surety,  must  be  taken,  under  the  facts  and 
circumstances  of  this  case^  so  far  as  they 
appear,  to  have  liad  full  authority  to  do 
and  perform  the  act  which  the  Guaranty 
&  Surety  Company  now  attempts  to  re- 
pudiate, for  they  were  acting  apparently 
within  the  scope  of  their  authority;  the 
company  having  placed  in  their  possession 
evidence  which  would  indicate  to  an  inno- 
cent person  dealing   with  them  that   they 
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had  the  necessary  power  to  act  as  they  did. 
It  Is  sufficient  to  charge  the  principal,  if 
bis  agent  is  acting  within  the  apparent 
scope  of  his  authority.  Bank  y.  Hay,  143 
N.  O.  326,  55  S.  B.  811. 

We  cannot  examine  the  affidayits  with  a 
Tiew  to  finding  the  real  facts  in  this  case, 
as  it  has  been  well  settled  that  the  facts 
upon  a  motion  to  set  aside  a  Judgment 
must  be  found  by  the  court  below.  We 
said,  in  Oldham  v.  Sneed,  80  N.  C.  15,  that: 
**Id  the  absence  of  any  facts  found,  we  only 
see  from  the  case  sent  up  that  the  Judge 
refused  to  vacate  the  Judgment,  but  why 
he  did  so,  or  whether  with  or  without  any 
mistake  or  misapplication  of  the  law,  can- 
not be  seen." 

The  Guaranty  &  Surety  Company  re- 
ceived the  premium  or  consideration  for 
this  indemnity  bond;  and,  having  done  so, 
it  was  put  on  inquiry  as  to  whether  Wll- 
lard  and  Vines  had  acted  within  the  scope 
of  their  authority,  and  in  such  a  case  it 
must  be  held  to  have  ratified  wliat  they 
had  done.  It  is  not  permissible,  nor  is  it 
sound  morality,  for  the  company  to  accept 
the  benefit  of  what  they  did  in  executing 
the  bond  for  it  as  surety,  and,  when  a  lia- 
bility is  incurred  on  the  bond,  to  repudiate 
what  their  alleged  agents  had  done  in  their 
behalf. 

We  find  no  error  in  the  record. 

Affirmed. 

(8S  8.  c.  62) 

Ex  parte  PHCE3NIX  INS.  00. 

MAYFIELD  et  al.  v.  SOUTHERN  RY.  CO., 
CAROLINA  DIVISION. 

(Supreme  Court'  of  South  Carolina.     May  11, 

1910.) 

IzrSTTRANCB  (5  606*)— StJBBOGATION— ENrORCK- 
llElfT. 

Insured,  having  instituted  suit  in  her  own 
behaif  against  a  railroad  company  to  recover 
damages  for  fire  in  so  far  as  such  damages  ex- 
ceeded the  amount  of  insurance  collected  by  her 
on  the  property  destroyed,  the  insurer  being  en- 
titled to  subrogation  to  ner  claim  against  the 
railroad  to  the  extent  of  the  insurance  paid, 
was  bound  to  assert  such  claim  by  motion  to  be 
made  a  party  to  the  suit,  and  to  compel  the 
amendment  of  the  complaint  so  as  to  plead  the 
facts  on  which  its  equity  of  subrogation  de- 
pended. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1516;   Dec.  Dig.  |  606.*] 

On  rehearing.     Rehearing  granted.    Jndg- 
m^it  reversed. 
For  former  opinion,  see  67  S.  E.  134. 

WOODS,  J.  In  this  case  an  original  com- 
plaint appears  at  the  beginning  of  the  rec* 
ord  under  the  title  "Ex  parte  Ins.  Co.,  In  re 
Mrs.  Leda  K.  Mayfield  v.  Southern  Ry.  Co., 
Carolina  Division."  The  complaint  sets  out 
the  destruction  of  property  of  Mrs.  Mayfield 
by  Are,  the  liability  of  the  Southern  Railway 
Company  for  the  resulting  loss,  the  payment 


of  insurance  by  the  Phoenix  Insurance  Oom^ 
pany,  and  its  right  of  subrogation  to  the  ex- 
tent of  the  payment.  The  court  received  the 
impression  from  the  caption  that  this  com- 
plaint was  filed  on  behalf  of  the  insurance 
company,  and  this  impression  was  confirmed 
by  the  appearance  in  the  record  of  another 
complaint  under  the  same  caption,  called 
"Supplemental  Complaint"  With  this  under- 
standing of  the  pleadings  this  court  affirmed 
the  judgment  of  the  circuit  court  A  petition 
for  rehearing  has  been  filed,  and  we  are  now 
convinced  that  the  first  complaint  printed  in 
the  record  was  In  fact  a  complaint  filed  by 
Mrs.  Leda  K.  Mayfield,  and  that  the  only 
pleading  filed  by  the  PhGenlx  Insurance  Com- 
pany was  the  complaint  Improperly  designat- 
ed ''Supplemental  Complaint."  This  state  of 
the  pleadings  Is  vital,  and  requires  a  change 
in  the  Judgment  of  the  court 

Mrs.  Leda  K.  Mayfield  brought  her  action 
against  the  Southern  Railway  Company,  Car- 
olina Division,  for  the  loss  of  certain  proper- 
ty which  she  alleged  was  destroyed  by  fire 
communicated  by  sparlsB  from  the  defendant 
company's  locomotives.  Her  complaint  set 
out  that  part  of  the  loss  had  been  paid  by 
the  Phoenix  Insurance  Company  under  its 
policy,  and  her  demand  was  for  Judgment  for 
the  difference  between  the  alleged  value  of 
the  property  lost  and  the  insurance  received. 
Afterwards  the  Phoenix  Insurance  Company 
filed  what  is  termed  in  the  record  a  "supple- 
mental complaint,"  setting  out  more  fully 
the  facts  upon  which  it  claimed  the  right  of 
subrogation.  In  the  complaint  Judgment  was 
demanded  for  $7,250,  the  entire  alleged  value 
of  the  property.  The  defendant  answered 
this  complaint  by  a  general  denial,  and  by 
the  allegation  that  there  was  another  action 
pending  for  the  same  cause  of  action.  This 
complaint  was  entitled,  "Ex  parte  Phoenix 
Ins.  Co.,  In  re  Mrs.  L.  K.  Mayfield  and 
Phoenix  Ins.  Co.  v.  Southern  Railway  Co., 
Carolina  Division.  Supplemental  Complaint." 
In  this  state  of  the  pleadings  Judge  Wilson 
refused  a  motion  made  on  behalf  of  the  Phoe- 
nix Insurance  Company  to  Join  that  company 
as  a  party  plalntlfC  in  the  action  of  Mrs. 
Mayfield,  and  to  allow  the  supplemental  com- 
plaint to  be  made  a  part  of  the  pleadings  in 
that  case.  The  ground  upon  which  the  mo- 
tion was  refused  does  not  appear  in  the  rec- 
ord. While  a  simpler  method  might  have 
been  found,  we  think  the  procedure  adopted 
by  the  Phoenix  Insurance  Company  is  in  sub- 
stantial compliance  with  the  views  express- 
ed in  Mobile  Insurance  Company  v.  Columbia, 
etc.,  Ry.  Co.,  41  S.  C.  408,  19  S.  B.  858,  44  Am. 
St.  Rep.  725.  It  was  there  held  that,  where 
the  equity  of  subrogation  exists  in  favor 
of  the  insurance  company,  the  insured  after 
receiving  payment  from  the  insurer  becomes 
a  trustee  of  the  insurer  to  that  extent,  and 
to  that  extent  is  bound  to  assign  to  the  in- 
surance company  the  claim  against  the  rail- 
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road  compaoiy;  and,  If  the  Insured  falls  to 
make  tiie  asBlgnment,  the  insurer  as  cestui 
que  trust  may  sue  in  the  name  of  the  insur- 
ed as  trustee.  The  court  indicated  further 
that  the  cause  of  action  in  such  a  case  is  not 
divisible,  and  that  the  rights  of  all  parties 
Interested  in  the  loss  should  be  adjudicated 
in  one  action.  From  this  It  follows  that, 
when  the  insured  has  Instituted  an  action  in 
his  own  behalf  to  recover  only  the  difference 
between  the  loss  and  the  insurance  paid,  the 
Insurer  should  assert  its  claim  to  subroga- 
tion by  a  motion  to  be  made  a  party,  and  to 
require  the  complaint  amended  bo  as  to  set 
out  the  facts  upon  which  It  claims  the  equi- 
ty of  subrogation.  It  is,  of  course,  under- 
stood that  this  opinion  does  not  bear  at  all 
on  the  question  whether  Mrs.  May^eld  or  the 
Phoenix  Insurance  Company  have  any  cause 
of  action  against  the  Southern  Railway  (Com- 
pany. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 


(67  W.  Va.  368) 

MORRIS  V.  DUTCHESS  INS.  CO. 
(Supreme  Court  of  Appeals  of  West  Vliginia. 

April  26,  1910.) 

(8yllahu9  hy  the  Court,) 

1.   iNStTBANCE    (S   559*)   —  PbOOFS   OF  LOSS  — 

Waiver— Denial  of  Liabiutt. 

Denial  by  a  fire  insurance  company,  with- 
in the  sixty  days  given  the  insured  to  furnish 
preliminary  proofs  of  loss,  of  its  liability  on 
other  grounds,  is  in  legal  effect  a  waiver  of 
the  conditions  of  the  policy  requiring  such 
proofs. 

[Bid.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §  1391 ;   Dec.  Dig.  §  559.*] 

2.  Insubance  (§  559*)  —  Proofs  of  Loss  — 
WAIVER— Authority  to  Make. 

But  such  denial  and  notice  thereof  to  the 
insured  to  bin<^  the  insurance  company  must  be 
by  some  officer,  or  agent  having  authority,  ez- 

f>re88  or  implied.  Neither  the  declaration  of  a 
ocal  soliciting  agent  nor  of  an  adjuster  not 
shown  to  have  authority  to  make  such  denial 
will  bind  the  insurance  company,  or  excuse  the 
insured  from  compliance  witn  the  conditions  of 
the  policy  to  furnish  such  preliminary  proofs. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1391,  1392;   Dec.  Dig.  %  559.*] 

3.  Insurance  (5  612*)— Aonow  on  Policy- 
Conditions  Precedent— Proofs  of  Loss. 

Furnishing  of  the  preliminary  proofs  of  loss 
as  required  by  the  conditions  of  a  policy  of 
fire  insurance  is  a  condition  precedent  to  any 
right  of  action  thereon,  and  unless  waived  an 
action  on  the  policy  does  not  accrue  to  the  in- 
sured  until  such  proofs  have  been  furnished. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1521 ;   Dec.  Dig.  |  612.*] 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Mary  L.  Morris  against  the 
Dutchess  Insurance  Company.  Judgment  for 
defendant,  and  plaintiil  brings  error.  Af- 
firmed. 

B.  D.  Lewis  and  D.  J.  Carter,  for  plaintiff 
!n  error.  Davis  &  Davis  and  E.  B.  Temple- 
man,  for  defendant  in  error. 


MITiTiTOR,  J.  In  an  action  on  a  policj  of 
fire  insurance  defendant,  in  addition  to  the 
general  issue,  filed  a  statement,  as  provided 
by  section  6i,  e.  125,  Code  1906,  that  it  would 
also  rely,  (by  way  of  defense,  first,  on  the  fact 
that  the  insured  had  not  given  imimedlate  no- 
tice in  writing  to  defendant  of  the  loss,  and 
had  not  within  sixty  days  after  the  fire  nor 
at  any  time  furnished  proofs  of  the  loss,  as  re- 
quired by  the  provisions  of  the  policy,  where- 
fore no  right  of  action  thereon  had  ever  ac- 
crued to  plaintiff;  second,  on  the  fact  that 
the  building  covered  by  the  policy  sued  on 
had  been  allowed  to  be  and  become  vacant 
and  unoccupied  and  to  so  remain  for  a  period 
of  more  than  ten  days,  in  violation  of  the 
conditions  of  the  policy,  rendering  the  same 
void. 

Plaintiff  did  not  claim  or  prove  on  the  trial 
that  she  had  ever  furnished  defendant  with 
proofs  of  loss  required  by  the  terms  of  the 
policy,  but  on  the  trial,  without  having  filed 
any  statement  in  writing  specifying  the  same^ 
as  required  by  section  65  of  said  chapter  125, 
Code  1906,  insisted  that  defendant  had  waiv- 
ed such  proofs  of  loss  by  denying,  within  the 
sixty  days  given  by  the  policy  for  furnishing 
such  proofs,  any  and  all  liability  under  the 
policy  for  the  loss  incurred. 

Issues  being  joined  on  the  pleadings  filed 
the  Jury  on  the  trial  returned  a  verdict  for 
plaintiff  for  $1,145,  which  upon  the  defend- 
ant's motion  was  set  aside  and  a  new  trial 
awarded. 

To  test  the  correctness  of  the  Judgment  be- 
low, plaintiff  has  brought  the  case  here  upon 
a  writ  of  error. 

Said  section  65,  c.  125,  Code  1906,  provides 
that  '*lf  plaintiff  intends  to  rely  upon  any 
matter  in  waiver,  estoppel  or  in  confession  or 
avoidance  of  any  matter  which  may  have 
been  stated  by  the  defendant,  *****  he 
'*must  file  a  statement  in  writing,  specifying 
In  general  terms  the  matter  on  which  he  in- 
tends so  to  rely"  verified  by  affidavit  The 
point  is  not  made  that  plaintiff  did  not  give 
notice  of  waiver  by  defendant  of  her  promis- 
sory warranty  to  furnish  proofs  of  loss,  but 
it  is  doubtful  whether  nnder  the  provision  of 
the  statute,  she  should  now  be  permitted  to 
rely  on  such  alleged  waiver.  We  need  not 
decide  this  question,  however,  for  in  our  Judg- 
ment the  facts  proven  do  not  amount  to  a 
waiver  by  defendant 

This  proposition,  many  times  decided,  that 
"denial  by  an  insurance  company  of  its  lia- 
bility on  other  grounds,  within  the  time  al- 
lowed for  furnishing  preliminary  proofs  of 
loss,  is  in  law  a  waiver  of  the  conditions  of 
the  policy  requiring  such  proofs,"  is  not  con- 
troverted. Medley  v.  Insurance  Co.,  55  W. 
Va.  342,  47  S.  El  101  (Syl.,  point  11);  Deitz  v. 
Insurance  Co.,  33  W.  Va.  526,  11  S.  E.  50,  25^ 
Am.  St  Rep.  908  (Syl.,  point  4);  Sheppard  v. 
Insurance  Co.,  21  W.  Va.  368  (Syl.,  point  14); 


tFor  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  Id07  to  date,  ft  Reporter  Indexes 
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Qeayenger  v.  Insurance  Co.,  47  W.  Va.  595, 
610,  35  S.  E.  998w  Defendant,  however,  denies 
that  within  the  sixty  days  given  for  furnish- 
ing preliminary  proofs  of  loss  It  or  any  one 
authorized  by  it  denied  its  liability  on  other 
grounds.  It  Is  not  claimed  by  plaintiff  that 
nny  such  denial  is  contained  in  any  letter  or 
notice  In  writing  received  from  defendant 
company.  The  evidence  relied  on  is  that  on 
the  day  following  the  fire  plaintiff's  husband, 
for  her,  verbally  notified  a  local  agent  of  de- 
fendant of  the  loss;  that  this  agent  notified 
the  general  agents  at  Charleston  of  the  loss 
by  letter,  acknowledged  by  them,  and  that  a 
few  days  afterwards  they  sent  their  adjuster, 
a  special  agent,  to  the  place  of  the  fire,  who 
after  viewing  the  premises,  did  not  see  or 
communicate  with  the  Insured  or  her  hus- 
band, but  stated  to  the  local  agent  on  his  re- 
turn from  the  place  of  the  fire,  that  he  had 
learned  that  the  property  was  vacant,  and 
that  defendant  would  deny  liability  under  the 
policy  for  that  reason.  The  local  agent  on 
the  stand  as  a  witness  for  plaintiff  would  not 
say  that  he  was  authorized  by  defendant  or 
tbe  adjuster  to  notify  plaintiff  that  the  de- 
fendant denied  its  liability.  Falling  to  show 
authority  of  the  local  agent  to  &(*t  in  the  rela- 
tion to  the  loss,  objections  were  properly  sus- 
tained by  the  court  below  to  questions  pro* 
pounded  to  D.  M.  Morris,  plaintiff's  husband 
and  agent,  as  to  whether  the  local  agent  had 
at  any  time  advised  him  that  defendant  would 
not  pay  the  loss,  and  the  evidence  fails  to 
show  any  notice  by  defendant  to  plaintiff  at 
any  time  within  the  sixty  days,  through  any 
local  or  special  agent  or  otherwise  of  any  de- 
nial by  defendant  of  its  liability.  On  the  con- 
trary the  evidence  shows  that  when  written 
to  by  plaintiff  on  April  13,  1005,  within  the 
sixty  days,  the  special  agent  and  adjuster 
who  had  been  sent  to  see  the  property,  wrote 
her  April  17,  1905,  saying :  "In  reply  would 
say,  the  contract  in  your  ix>s8ession  will  give 
you  the  information  necessary  as  to  what 
steps  to  take."  Her  answer,  April  19,  accus- 
ed the  adjuster  of  evasion,  threatening  suit, 
and  saying  "I  suppose  you  intend  to  try  to 
beat  08  out  of  our  money  on  some  technical- 
ity." 

This  was  practically  all  that  occurred  show- 
iag  or  tending  to  slfow  denial  of  liability  by 
defendant  until  in  June,  1905,  long  after  the 
expiration  of  the  sixty  days,  when  the  mat- 
ter was  again  taken  up  by  counsel  directly 
with  defendant  company,  and  being  by  it  re- 
ferred to  its  general  agents  at  Charleston,  cor- 
respondence between  counsel  and  agents  en- 
sned  resulting  then  in  a  denial  by  its  agents 
of  any  liability  on  the  part  of  defendant  In 
the  meantime  no  proofs  of  loss  were  fur- 
nished. 

The  policy  specifically  provides  that  "no  of- 
ficer, agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  pro- 
t'ision  or  condition  of  this  policy  except  such 


as  by  the  terms  of  this  policy  may  be  the  sub- 
ject of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  condi- 
tions no  oflScer,  agent  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless 
such  waiver.  If  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  tht^ 
policy  exist  or  be  claimed  by  the  insured  un- 
less so  written  or  attached."  Another  provi- 
sion of  this  policy  says :  "No  suit  or  action 
on  this  i)ol icy,  for  the  recovery  of  any  claim, 
shall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  as- 
sured with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months 
next  after  the  fire."  This  includes  the  fur- 
nishing of  preliminary  proofs  of  loss.  It  has 
been  held  that  under  such  a  provision  an  ad- 
juster could  not  waive  any  of  the  conditions 
of  a  policy.  Weed  v.  London,  etc.,  Co.,  116 
N.  Y.  106,  22  N.  B.  229.  Nor  can  a  local  so- 
liciting agent  do  so.  May  on  Ins.  §  129.  In 
Medley  v.  Ins.  Co.,  55  W.  Va.  342,  47  S.  E. 
101,  this  court  said :  *'A8  to  promissory  war- 
ranties, conditions  for  the  violation  of  which 
the  policy  Is  rendered  non-effective  after  it 
has  l)ecome  effective  and  operative,  such  limi- 
tation clause  is  not  only  notice  to  the  insured 
of  want  of  authority  in  the  agent  to  waive 
them,  but  also  a  stipulation  between  the  par- 
ties that  the  agent  has  not,  and  shall  not 
have,  any  «6uch  power.'*  Failure  to  make 
proof  of  loss  required  by  the  terms  of  the 
policy  as  a  condition  precedent  to  right  of  ac- 
tion thereon  Is  not  excused  by  a  claimed 
waiver,  not  in  writing,  by  an  agent  of  the 
company  not  shown  to  have  any  express  au- 
thority to  make  it  and  whose  action  was  not 
ratified  by  the  company.  Insurance  Co.  v. 
Encampment  Smelting  Co.,  166  Fed.  231,  92 
C.  C.  A.  139;  RufCner  Bros.  Co.  v.  Insurance 
Co.,  59  W.  Va.  432,  53  S.  K  943,  115  Am.  St. 
Rep.  924. 

These  authorities  make  it  clear  that  no 
act  or  declaration  of  either  the  adjuster  or 
the  local  agent  of  the  defendant  relied  on 
but  not  shown  to  have  been  authorized  or 
ratified  by  it  bound  the  defendant  or  ex- 
cused the  plaintiff  from  furnishing  the  re- 
quired proofs  of  loss,  and  hence  no  cause  of 
action  has  as  yet  accrued,  for  the  furnishing 
of  such  proofs  is  a  condition  precedent  to  ac> 
tion  or  recovery.  Adklns  v.  Globe  B^re  Ins. 
Co.,  45  W.  Va.  884,  32  S.  E.  194  (Syl.,  point  5); 
Peninsular  Land  Co.  v.  Franklin  Ins.  Co.,  35 
W.  Va.  666,  14  S.  B.  237  (Syl.,  point  9). 

No  right  of  action  on  the  policy  having  ac- 
crued to  plaintiff  at  the  time  of  the  suit 
brought  it  will  be  wholly  unnecessary  for  us 
to  consider  the  question,  elaborately  argued, 
whether  the  policy  sued  on  was  rendered 
void  for  violation  by  the  assured  of  the  pro- 
vision of  the  policy  against  allowing  the 
property  to  liecome  vacant  and  unoccupied 
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and  to  80  remain  for  a  period  of  more  than 
ten  days. 

Finding  no  error  In  the  judgment  below  it 
must  be  affirmed. 


(67  W.  Va.  378) 

PRICB  et  al.  ▼.  LAING.    ' 
(Supreme  Court  of  Appeals  of  West  Virginia. 

April  26,  1910.) 

(SyUahUB  ly  the  Court,} 

1.  executors  and  administrators  (§  429*)— 
Rights  of  Genebai.  Gbeditob  —  Bill 
Against  Executor. 

A  general  creditor  of  a  deceased  person 
cannot  maintain  a  bill  in  equity  against  the 
personal  representative  to  charge  in  his  hands 
the  i>ersonai  estate  only,  without  showing  some 
ground  of  equity  jurisdiction,  such  as  inade- 
quacy of  the  legal  remedies,  inability  to  ob- 
tain satisfaction  of  his  debt  by  pursuit  there- 
of to  judgment  and  execution,  or  necessity  for 
discovery. 

[ESd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  I  1677;  Dec 
Dig.  §  429.*] 

2.  Executors  and  Administrators  (§  65*)— 
Failure  to  File  Inventory  —  Bill  for 
Discovert. 

Mere  failure  of  a  personal  representative 
to  return  an  inventory  of  the  personal  estate 
within  the  time  in  which  the  law  requires  him 
to  do  so  will  not  sustain  a  bill  for  discovery 
and  relief  in  such  case.  Such  a  bill  must  com- 
ply with  the  rule  requiring  a  showing  of  neces- 
sity for  the  discovery  due  to  indispensability  of 
the  evidence  sought  and  inability  to  obtain  it 
otherwise  than  by  discovery. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  I  314:  Dec 
Dig.  i  65.«] 

Appeal  from  Gircuit  Gonrt,  Greenbrier 
Gounty. 

Bill  by  S.  L.  Price  and  others  against 
Thomas  K.  Laing,  administrator.  Decree  for 
defendant,  and  plaintiffs  appeal.     Affirmed. 

Henry  Gilmer  and  J.  A.  Preston,  for  ap- 
pellants. T.  K.  Laing  and  File  &  File,  for 
appellees. 

POFFENBARGER,  J.  S.  Lewis  Price 
and  others  filed  their  bill  In  the  circuit  court 
of  Greenbrier  county,  against  Thomas  K. 
Laing,  administrator  with  the  will  annexed 
of  the  estate  of  James  Laing,  deceased,  to 
recover  a  minimum  royalty  or  rental  accru- 
ing to  them  under  a  lease  of  coal  lands  made 
to  the  said  James  Laing  in  his  lifetime  and 
dated  January  10,  1906.  The  amounts  claim- 
ed are  $750,  with  interest  from  January  1, 
1908,  $1,000,  with  interest  from  April  1, 
1908,  and  $1,000,  with  Interest  from  July  1, 
1908.  Liability  to  rentals  to  accrue  in  the 
future  under  the  lease  is  also  set  up.  The 
only  fact  alleged  as  a  special  ground  for  ju- 
risdiction in  equity  is  the  failure  of  the  ad- 
ministrator to  return  any  ai)pralsement  or 
inventory  of  the  estate  of  his  testator  within 
the  time  in  which  he  is  required  by  law  to 
do  so  with  the  additional  charge  that  the 
plaintlifB  do  not  know  what  assets  came  or 


should  have  come  to  his  hands  applicable  to 
the  payment  of  the  testator's  debts.  The 
court  having  sustained  a  demurrer  to  the 
bill  and  dismissed  it,  an  appeal  has  been 
taken. 

It  is  earnestly  Insisted  upon  the  authority 
of  Poling  V.  Huffman,.  39  W.  Va.  320,  19 
S.  E.  421,  and  Hale  v.  White,  47  W.  Va.  700, 
35  S.  E.  884,  that  the  faUure  of  an  adminis- 
trator to  file  an  Inventory,  render  an  account 
of  sales  or  make  the  settlements  required  by 
law,  or  any  other  omission  of  duty  on  his 
part,  gives  a  creditor  a  right  to  sue  him  in 
equity  on  the  theory  of  a  trust,  disregarded 
or  abused,  for  satisfaction  of  his  debt  out 
of  the  personal  estate.  The  first  of  said 
cases  was  brought  by  a  creditor  within  six 
months  from  the  date  of  the  appointment 
of  the  administrator,  and  the  question  for 
actual  decision  was  whether  .the  right  of  the 
administrator  given  by  statute  to  institute  a 
suit  to  subject  the  real  estate  of  his  decedent 
to  the  payment  of  his  debts  in  the  event  of  a 
deficiency  of  personal  estate  to  pay  them  is 
exclusive  during  that  period  of  six  months. 
In  discussing  that  question.  Judge  Dent  un- 
dertook to  state  briefly  the  ancient  remedies 
of  a  creditor  of  a  decedent's  estate.  In  this 
connection  he.  said  such  a  creditor  might 
maintain  a  separate  bill  in  chancery  to  com- 
pel payment  of  his  Individual  debt  out  of 
the  funds  in  the  hands  of  the  personal  rep- 
resentative, a  bill  on  behalf  of  himself  and 
other  creditors  to  ascertain  and  distribute 
both  the  real  and  personal  estate,  or  a  bill 
of  discovery  against  the  personal  or  real 
representatives  of  the  estate  to  discover  the 
assets  liable  to  the  payment  of  his  debts. 
For  the  first  proposition  he  dted  no  Vir- 
ginia or  West  Virginia  authority.  For  the 
last  one  he  cited  Virginia  decisions.  None 
of  this  was  matter  of  actual  decision,  except 
the  second  proposition  above  stated.  That  is 
settled  doctrine,  for  which  no  authority  need 
be  cited.  The  real  estate  can  be  proceeded 
against  only  in  equity.  In  Hale  v.  White 
the  effort  was  to  ctiarge  the  administrator 
by  a  bill  In  equity  in  respect  to  personal 
property  only.  There  Judge  Dent  had  occa- 
sion to  review  and  accurately  define  what  he 
meant  by  the  statement  made  in  Poling  y. 
Huffman ;  and  his  conclusion  was  that  equity 
has  no  jurisdiction  of  liuch  a  case,  unless 
some  special  ground  therefor,  such  as  neces- 
sity for  discovery  or  the  existence  of  an 
equitable  demand,  is  shown.  Point  1  of  the 
syllabus  emphatically  declares  this,  saying: 
"A  general  creditor  of  a  deceased  person  can- 
not sustain  a  bill  in  equity  on  a  purely  legal 
demand,  unless  he  shows  that  he  has  ex- 
hausted his  legal  remedy,  or  that  such  reme- 
dy, for  some  good  cause,  would  be  inade- 
quate or  unavailing." 

It  Is  suggested  in  the  opinion  in  that  case 
that  failure  to  return  an  Inventory  may  con- 
fer such  jurisdiction  on  the  ground  of  dls- 


*For  other  caBes  see  same  topic  aoiT  seotion  NUMBER  in  Dec.  A  Am.  Dtga.  1907  to  date,  A  Reporter  In^eseK 
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covery,  but  this  Is  necessarily  an  obiter  dic- 
tum, as  such  failure  of  duty  was  not  dis- 
closed by  the  bill.  To  lack  of  necessity  for 
decision  of  such,  a  question  we  may  attrib- 
ute the  indefinlteness  of  the  terms  in  which 
the  suggestion  Is  couched.  It  is  not  tested 
by,  nor  analyssed  in  the  light  of,  the  rules  ap- 
plicable to  bills  for  discovery  and  relief,  and 
there  is  added  the  significant  qualification, 
"and  the  creditor  Is  thus  prevented  from 
knowing  the  true  condition  of  the  estate." 
Taken  all  together,  we  think  the  opinion,  as 
well  as  the  syllabus,  declares  the  bill  must 
make  out  a  case  for  discovery  as  ground  for 
relief,  or  set  up  some  other  equity.  Lack  of 
an  Inventory  does  not  necessarily  deprive 
the  creditor  of  information,  enabling  him  to 
determine  whether  there  are  sufficient  as- 
sets tn  the  hands  of  the  personal  representa- 
tive to  satisfy  his  debt.  He  may  know  all 
about  the  condition  of  the  estate,  notwith- 
standing such  omission  of  duty,  or  enough 
to  make  certain  his  ability  to  obtain  satis- 
faction of  his  debt  by  pursuit  of  the  legal 
remedies,  and  that  is  all  the  Interest  he  has 
in  the  estate.  Such  knowledge  suffices  his 
purposes  and  demands  fully.  The  exact  con- 
dition of  the  estate  is  a  matter  of  no  Im- 
portance to  him  If  he  has  sufficient  knowl- 
edge to  enable  him  to  collect  his  debt;  that 
being  the  full  extent  of  his  Interest  in  the 
estate.  Moreover,  if  it  were,  he  may  be 
abundantly  able  to  prove  the  exact  condition 
of  the  estate  by  competent  witnesses  other 
than  the  defendant  A  bill  for  discovery 
and  relief  must  show  Indispensabllity  of  the 
information  sought  from  the  defendant  and 
inability  to  obtain  it  otherwise  than  by  dis- 
covery. Prewett  v.  Bank,  66  S.  E.  231 ;  Dud- 
ley V.  Niswander  &  Co.,  65  W.  Va.  461,  64  S. 
E.  745 ;  Thompson  v.  Whitaker  Iron  Co.,  41 
W.  Va.  574.  23  S.  E.  795. 

Some  authority  from  other  Jurisdictions 
for  the  position  that  a  single  creditor  may 
sue  the  personal  representative  \ja  equity  for 
satisfaction  of  his  debt  without  showing  any 
special  ground  of  equity  Jurisdiction  upon 
the  theory  of  right  to  an  accounting  from 
the  personal  representative  as  a  trustee,  or 
right  to  go  into  equity  to  enforce  the  due  ad- 
ministration of  a  trust,  is  cited  and  insisted 
upon  as  being  founded  upon  reason  and 
sound  principle.  There  are  many  instances, 
no  doubt.  In  which  the  trust  relation  suffices 
to  give  Jurisdiction  In  equity,  but  we  are 
unable  to  see  that  the  application  of  this 
principle  is  broad  enough  to  cover  a  case  of 
this  kind.  In  law  the  personal  representa- 
tive is  not  the  agent  of  the  creditor.  There 
is  no  relntlon  of  express  or  direct  contract 
between  them  upon  which  a  special  duty  to 
render  an  account  can  stand.  Their  rela- 
tion is  that  of  debtor  and  creditor,  which 
makes  the  legal  remedies  applicable  and 
available.  While  the  personal  representa- 
tive is  in   a  sense  a   trustee,  his  trust  is 


created,  not  by  contract,  but  by  law.  It  is 
not  a  simple  ordinary  trust,  such  as  falls  ex- 
clusively within  the  equity  jurisdiction. 
Moreover,  practically  all  the  authorities  re- 
lied upon  found  the  Jurisdiction  upon  a 
right  to  a  discovery  of  assets  or  to  subject 
the  real  estate  of  the  decedent  in  the  hands 
of  the  heirs.  The  leading  case  in  this  coun- 
try is  Thompson  v.  Brown,  4  Johns.  Ch.  (N. 
Y.)  619.  The  bill  in  that  case  averred  the 
necessity  of  discovery.  The  same  Is  true  of 
the  bill  in  Kennedy  v.  Creswell,  101  U.  S. 
641,  25  L.  Ed.  1075.  Most  of  the  Virginia 
cases  relied  upon  were  bills  to  charge  the 
real  estate,  as  well  as  to  administer  the  per- 
sonal estate,  on  the  theory  of  a  deficiency 
of  personal  property.  Rice  v.  Hartman,  84 
Va.  251,  4  S.  E.  621 ;  Hum  v.  Keller,  79  Va. 
415;  Carter  v.  Hampton's  Adm'rs,  77  Va. 
631;  Duerson's  Adm'r  v.  Alsop,  27  Grat. 
(Va.)  229.  An  exception  to  this  rule,  and  au- 
thority for  the  position  taken  in  the  brief, 
may  be  found  in  Beverly  v.  Rhodes,  86  Va. 
415,  10  S.  E.  572,  but  that  case  is  not  clear 
on  this  i>oint.  The  opinion  Is  short,  and 
does  not  set  forth  the  pleadings.  The  heirs 
seem  to  have  been  made  parties,  In^orting 
an  attempt  to  charge  the  real  estate.  For 
all  that  we  can  see,  the  bill  may  have  shown 
deficiency  of  personal  estate,  and  necessity 
of  resort  to  the  real  estate.  Pomeroy's  Eq. 
Jur.  §  156,  is  relied  upon  and  seems  to  say 
the  right  of  a  creditor  of  a  decedent  to  go 
Into  equity  for  satisfaction  of  his  debt  is 
never  denied,  on  the  ground  of  want  of  juris- 
diction, but,  if  this  is  the  correct  reading  of 
the  text,  it  is  admitted.  In  a  subsequent  part 
of  the  section,  that  "throughout  the  great 
majority  of  the  United  States,  however,  this 
jurisdiction  of  equity,  even  where  not  ex- 
pressly abrogated,  has  become  virtually  ob- 
solete." Whatever  the  doctrine  may  be  else- 
where, Hale  V.  White,  cited,  the  only  decision 
of  this  court  bearing  directly  on  the  ques- 
tion, denies  such  jurisdiction  in  this  state, 
and  a  suit  in  equity,  under  such  circum- 
stances, is  contrary  to  our  practice. 

Perceiving  no  error  In  the  decree  appealed 
from,  we  affirm  It 


(•7  W.  Va.  388) 
TRI-STATE  TRACTION  CO.  v.  PITTS- 
BURG, W.  &  K.  R.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  26,  1910.) 

(Syllabus  by  the  Court.) 

1.  Railroads  (§  91*)— Crossing  with  Other 
Roads— Suit  to  Determine— Parties. 
In  a  suit  pursuant  to  Code  1906,  c.  52, 
§  11,  for  decree  fixing  the  crossing  of  one  rail- 
road by  another,  the  holders  of  the  mortgage 
bonds  of  the  defendant  railroad  are  not  neces- 
sary parties  when  the  trustees  in  the  mortgage 
are  made  parties. 

[Ed.    Note.— For  other  cases,   see   Railroads, 
Dec.   Dig.   §  91.*] 
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2.  RAJI.SOAD8  (I  91*)— Cbossino  with  Otheb 
Roads— Surr  to  Establish— Pleading. 
An  allegation  of  the  bill  in  such  suit  which 
merely  states  that  certain  original  mortgage 
trustees  are  dead  and  that  defendant  trustees 
have  been  appointed  in  their  stead  contains  suf- 
ficient particularity  as  to  the  fact. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.   Dig.   i   91.*] 

8.  Railboads  (§  91*)— Cbobsings— Action  to 
Establish— EviDBNCK. 

If  the  proposed  crossing  is  within  a  city, 
it  is  not  incumbent  upon  the  plaintiff  company 
to  show  that  the  municipal  government  has  spe- 
cifically granted  permission  to  make  the  same, 
when  a  franchise  from  the  city  for  the  con- 
struction of  plaintifiTs  railroad  at  the  place  of 
the  crossing  is  shown. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  91.«] 

4.  Railroads  (§  89*)-*Cbosbinos— Steak  and 
Dlectbio  Roads. 

An  electric  railroad  may  be  decreed  the 
right  to  cross  a  steam  railroad.  The  physical 
character  of  the  railroad  seeking  the  crossing, 
or  that  of  the  railroad  proposed  to  be  crossed, 
has  nothing  to  do  with  the  applicability  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  §  80.*] 

5.  Railroads  (|  90*)— Gbade  Crossings. 

Grade  crossings  are  not  prohibited  but  are 
authorized  by  the  law  of  this  state.  Where  the 
facts  warrant  a  crossing  at  grade,  its  construc- 
tion and  operation  may  be  decreed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  90.*] 

Appeal  from  Circuit  Court,  Brooke  County. 

BUI  by  the  Tri-State  Traction  Company 
against  the  Pittsburg,  Wheeling  &  Kentucky 
Railroad  Company  and  others.  Decree  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

J.  B.  Sommerville,  for  appellants.  Henry 
M.  Russell  and  J.  F.  Cree,  for  appellee. 


ROBINSON,  P.  In  the  construction  of  an 
electric  railroad  from  Steuben vllle  to  Wells- 
burg,  the  Trl-State  Traction  Company  deem- 
ed It  necessary  to  cross  at  grade  the  right 
of  way  and  tracks  of  the  Pittsburg,  Wheel- 
ing &  Kentucky  Railroad  Company,  on  .27th 
street  in  Wellsburg.  The  companies  could 
not  agree  upon  a  crossing.  By  bill  In  equity, 
pursuant  to  Code,  c.  52,  §  11,  the  Tri-State 
Traction  Company  sought  a  decree  for  the 
establishment  of  the  crossing  desired.  Upon 
a  hearing  of  the  cause,  the  plaintiff  company 
was  decreed  the  right  to  cross  at  grade  the 
property  of  the  other  company  at  the  place 
designated,  by  the  payment  of  damages  to  be 
ascertained  according  to  the  provisions  of 
chapter  42  of  the  Code.  The  manner  of  the 
crossing  was  particularly  prescribed,  and  the 
respective  rights  of  the  parties  in  relation 
to  the  matter  were  definitely  fixed  and  de- 
termined. From  this  decree  the  Pittsburg, 
Wheeling  ft  Kentucky  Railroad  Company, 
and  Its  lessee,  the  Pittsburg,  Cincinnati,  Chi- 
cago ft  St  Louis  Railway  Company,  have 
appealed.  Let  us  notice  the  points  presented 
by  the  assignments  of  error. 


The  bill  18  not  ImnifiAclent  because  the 
holders  of  the  mortgage  bonds  of  the  Pitts- 
burg, Wheeling  ft  Kentucky  Railroad  Com- 
pany are  not  made  parties. ,  The  trustees  in 
the  mortgage  deed  of  trust  are  parties  to  the 
bill.  Their  presence  as  parties  suffices  for 
the  protection  of  the  InterestB  of  the  bond- 
holders. "Indeed,  whenever  the  rule  obliging 
all  parties  interested  to  be  parties  Is,  from 
their  number,  impracticable,  or  extremely  dif- 
ficult, it  is  so  far  dispensed  with,  or  rather 
modified,  as  to  require  only  sufficient  parties 
to  secure  a  fair  contest,  by  representing  all 
the  separate  Interests."  4  Minor's  Inst.  (4th 
Ed.)  1396.  Generally,  in  a  suit  for  foreclosure 
of  a  railroad  mortgage  the  bondholders  are 
not  necessary  parties.  Why  should  they  be 
in  a  case  like  this  one?  There  is  no  more 
reason  for  making  them  parties  here  than  in 
a  foreclosure  suit.  "A  trustee  for  bondhold- 
ers represents  their  Interests,  and  when  made 
a  party  to  a  suit  affecting  their  interests, 
they  are  as  much  bound  by  the  decree  render- 
ed in  the  suit  as  if  they  were  individually 
made  parties  to  the  suit"  Jones  on  Corpo- 
rate Bonds  and  Mortgages,  i  9QS.  "It  would 
be  impracticable  to  make  the  bondholders 
parties  in  a  suit  to  foreclose  a  railroad  mort- 
gage and  there  is  no  rule  in  equity  which  re- 
quires it  to  be  done."  Vose  v.  Bronson,  6 
Wall.  452,  18  L.  Ed.  846.  It  Is  just  as  im- 
practicable to  make  the  bondholders  parties 
to  a  suit  like  the  one  before  us.  This  suit 
is  of  the  nature  of  a  condemnation  proceed- 
ing. Its  purpose  is  to  prepare  the  way  for  a 
proper  condemnation  of  the  property  sought 
to  be  taken.  "Ordinarily,  in  proceedings  to 
subject  trust  property  to  public  use,  the  trus- 
tee is  the  proper  party  to  represent  the  trust 
estate,  and  It  is  not  necessary  that  the  bene- 
ficiaries be  made  parties."  7  Enc.  PI.  ft  Pr. 
513. 

Nor  is  the  bill  insufficient  in  its  allegations 
relative  to  the  fact  that  two  of  the  defend- 
ant trusteea  were  appointed  to  succeed  trus- 
tees originally  named  in  the  deeds  of  trust. 
The  bill  alleges  that  those  original  trustees 
are  now  dead  and  that  these  defendant  trus- 
tees have  been  appointed  in  their  stead.  We 
deem  this  sufficient  particularity  in  a  plead- 
ing having  for  its  object  that  which  is  sought 
by  this  bill.  And  we  find  the  bill  entirely 
sufficient  in  its  allegations  relative  to  the 
franchise  obtained  by  the  plaintiff  company 
from  the  municipal  government  of  Wellsburg. 
The  bill  shows  that  the  plaintiff  company  has 
been  granted  a  right  to  construct  its  road 
within  that  dty,  and  to  construct  that  road 
at  the  place  therein  where  the  crossing  is 
proposed  to  be  made.  It  is  not  incumbent 
upon  the  plaintiff  company  to  specifically 
show  a  grant  by  the  city  of  the  right  to  cross 
the  tracks  of  the^  other  company. 

The  point  is  made  that  the  statute  under 
which  this  suit  Is  brought  does  not  contem- 
plate the  crossing  of  a  steam  railroad  by  an 
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electric  railroad.  So,'  It  is  contenQed  tbat 
this  suit  by  an  electric  railroad  Is  not  au- 
thoTiieA  by  law.  Tbere  is  no  weight  In  this 
contention.  Tbe  statute  expressly  applies  to 
''any  railroad**  which  deems  a  crossing  of 
"any  other  railroad'*  necessary.  The  physical 
character  of  the  raQroad,  the  serrlce  render- 
ed, or  the  motive  power  used,  has  nothing  to 
do  with  the  applicability  of  this  statute.  The 
road  of  the  plaintiff  company  is  a  ''railroad,'* 
though  It  renders  a  somewhat  different  serv- 
ice from  that  of  the  other  company  and  is 
operated  by  a  different  motive  power. 

It  is  insisted  that  the  plans  for  an  over- 
head crossing  at  another  point  which  were 
proposed  by  the  company  whose  property  is 
sought  to  be  taken  should  have  been  adopted 
and  a  decree  entered  accordingly.  Whatever 
may  be  said  against  the  propriety  of  grade 
crossings  because  of  the  dangers  and  incon- 
veniences attending  them,  we  must  observe 
that  our  law  expressly  authorizes  crossings 
at  grade.  Railroad  Go.  v.  Traction  Co.,  56 
W.  Va.  18,  48  S.  B,  746.  Where  the  facts 
cvarrant  a  decree  for  a  crossing  of  that  char- 
acter there  is  certainly  no  error  in  the  court 
making  such  decree.  A  considerate  review  of 
the  evidence  in  this  case  Justifies  the  con- 
clusion that  the  circuit  court  reached  and 
warrants  its  decree  in  the  premises.  The 
Bound  discretion  vested  in  the  court  In  such 
case  as  the  one  under  consideration  has  not 
been  abused. 

The  assignments  are  not  well  taken.  An 
affirmance  of  the  decree  will  be  ordered. 


<67  w.  Va.  88S) 

McGRAW  V.  liAKIN  et  al. 
(Supreme  Court  of  Appeals  of  West  Yirglnta. 

April  26.  1910.) 

(SyUdhus  hy  the  <7ouri,) 

1.  Taxation  (§  414*)— Assessment  List— Tax 
Deed— VALinrry. 

In  an  assessment  and  sale  list  for  taxes  in 
tbe  surnames  of  two  joint  owners,  as  "Cofran 
&  51cGraw,"  the  mere  omission  of  their  Chris- 
tian names  does  not  render  a  deed  under  a  tax 
sale  void. 

[Ed.   N«te.— For  other  cases,   see   Taxation, 
Cent.  Dig.  §  G91 ;   Dec.  Dig.  §  414.*1 

2.  Taxation  (|  764*)— Assessment— Oertain- 

TT   IN    DeSCKIPTION. 

In  case  of  separate  ownership  of  minerals, 
an  assessment  and  sale  for  taxes  of  "mineral 
rights**  in  a  tract  of  land  is  a  sufficient  descrip- 
tion of  the  ownership  of  the  property  in  such 
minerals,  and  such  description  does  not  render 
a  tax  deed  void  because  of  uncertainty  in  de- 
scription. 

[Ed.  Note.—For  other  cases,   see   Taxation, 
Cent  Dig.  U  151^1522 ;    Dec.  Dig.  f  764.*1 

3.  Taxation  (§  530*)— Mineral  Rionra— Pay- 
ment OF  Taxes  by  Surface  Owner. 

Payment  of  taxes  on  a  tract  of  land  by  the 
surface  owner  is  not  pa3rment  of  taxes  on  min- 
erals in  it  owned  by  another  person  and  sepa- 
rately assessed  with  taxes  in  the  name  of  the 
owner  of  the  minerals. 

[ESd.  Note.— For  other  cases,   see   Taxation, 
Dec  Dig.  I  530.*] 


(Additional  SyllabUB  hy  Bdit&rial  Siaff.) 

4.  Words  and  Phrases— "Mining  Right." 

**A  'mining  right'  is  a  right  to  enter  u^on 
and  occupy  ground  for  the  purpose  of  working 
it,  either  by  underground  excavation  or  open 
working,  to  obtain  from  it  the  minerals  or  ores 
which  may  be  deposited  thereunder.  By  impli- 
cation, the  grant  of  such  a  right  carries  with 
it  whatever  is  incident  to  it  and  necessary  to 
its  beneficial  enjoyment.  The  term  may  also 
include  licenses  and  the  rights  of  the  owner  of 
the  minerals." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4522.] 

Appeal  from  CJircult  Court,  Preston  County. 

Bill  by  John  T.  McGraw  against  James 
8.  Lakin  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Afiarmed. 

Mollohan,  'McClintic  &  Mathews  and  Linn 
&  Byrne,  for  appellant.  Wm.  G.  Conley  and 
P.  J.  Crogan,  for  appellees. 

BRANNON,  J.  John  T.  McGraw  brought 
a  chancery  suit  in  the  circuit  court  of  Pres- 
ton county  against  James  S.  Lakin  and  others 
to  set  aside  a  tax  deed  for  minerals  in  two 
tracts  of  land  adjoining,  making  up  a  solid 
tract  of  300  acres.  The  circuit  court  dis- 
missed McGraw*s  suit  without  relief,  and 
McGraw  appeals. 

There  was  a  demurrer  to  the  bill  and  amend- 
ed bill.  We  consider  the  bill  defective.  The 
original  bill,  which,  in  this  respect,  i«  not 
helped  by  the  amended  bill,  is  yery  general. 
It  simply  charges,  in  general  words,  that  the 
clerk  of  the  county  court  without  any  legal 
authority  made  a  conveyance,  and  that  the 
assessment  was  illegal,  null,  and  void,  but 
wherein  the  bill  does  not  tell  us.  There  is 
no  specification  of  defect,  as  there  must  be. 
Gerke  Brewing  Co.  v.  St.  Clair,  46  W.  Va.  93, 
83  S.  E.  122.  The  bill  does  say  that  the  clerk 
conveyed  more  than  the  tax  sale  authorized ; 
precisely  wherein  it  does  not  say.  I  think 
'the  bills  insufficient,  and  that  the  demurrer 
was  well  taken  because  of  their  uncertainty 
and  indeflniteness.  But  let  us  waive  the  de- 
murrer and  come  to  the  merits.  The  claim 
is  as  argued  here  that  the  assessment  was 
too  general  and  indefinite.  No  exhibit  of 
that  assessment  is  made;  but,  if  we  assume 
from  the  list  of  sales  that  the  assessment 
was  the  same,  what  do  we  find?  We  find  a 
charge  for  the  years  of  1895  and  1896  in  the 
names  of  "Cofran  St  McGraw,"  a  charge  of 
real  estate  in  quantity  300  acres  in  fee  in 
Reno  district,  and  the  subject  charged  ''Min- 
eral Right**  As  to  the  name  of  the  party 
charged,  I  will  say  tfiat  the  record  discloses 
that  John  T.  McGraw  and  Leroy  Cofran  be- 
came owners  of  the  minerals  in  said  tract  of 
land.  The  entry  on  the  tax  list  in  the  names 
of  Cofran  and  McGraw  is  not  -misleading, 
and  it  signifies  to  the  common  understanding, 
and  certainly  to  both  McGraw  and  Cofran, 
that  they  were  charged  with  taxes.  It  did 
not  mislead  them.  In  prior  years  it  had  been 
so  taxed,  and  they  knew  it,  because  they  paid 
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taxes  under  such  charga  Our  statute  says 
that  an  irregularity,  such  as  will  impair  a 
tax  sale,  must  be  such  as  to  mislead  the  tax- 
payer. There  is  no  evidence  that  this  irregu- 
larity, if  we  call  it  even  an  irregularity,  is 
such  as  did  in  fact  mislead  the  owners.  It- 
would  be  very  technical  to  sustain  this  fail- 
ure to  give  the  Christian  names  as  a  fatal  de- 
fect The  surname  is  the  substance — ^the 
Christian  name  minor  or  subordinate.  A  part 
of  the  name,  the  surname,  if  correct,  is  suf- 
ficient without  the  Christian  name.  Shall  the 
name  of  each  of  a  dozen  owners  be  given,  or 
a  hundred,  if  there  be  so  many?  Shall  a  host 
of  heirs  be  each  one  named  in  the  narrow 
compass  of  an  assessment  list?  I  think  not 
It  is  enough  if  the  name  be  plainly  significant 
of  the  owners,  so  as  not  to  mislead.  But  in 
truth  the  bills  do  not  exhibit  an  assessment 
list  or  even  a  list  of  the  sale.  A  sale  list  is 
printed  in  the  record,  but  not  made  an  exhib- 
it But  the  main  complaint  seems  to  be  based 
on  the  theory  that  the  assessment  in  the 
words  "Mineral  Right"  is  uncertain  and  in- 
definite. Now,  what  do  those  words  import 
to  the  common  understanding?  I  answer  that 
they  signify  title  or  right  to  all  that  is  min- 
eral in  the  land.  What  otherwise  should  the 
entry  say?  Should  it  be  minerals?  What 
would  that  indicate  except  right  and  title  to 
the  minerals?  I  do  not  see  how  it  could  be 
plainer  or  more  definite.  "A  'mining  right' 
is  a  right  to  enter  upon  and  occupy  the  ground 
for  the  purpose  of  working  it,  either  by  un- 
derground excavation  or  open  working,  to  ob- 
tain from  it  the  minerals  or  ores  which  may 
be  deposited  thereunder.  By  implication  the 
grant  of  such  a  right  carries  with  it  whatever 
is  incident  to  it  and  necessary  to  its  beneficial 
enjoyment"  Clark  v.  Duval,  15  Cal.  86; 
Smith  V.  Cooley,  65  Cal.  46,  47,  2  Pac.  880; 
Sholl  Bros.  V.  People,  ld4  IlL  24,  61  N.  E. 
1122.  "So  these  incorporeal  rights  to  mine' 
are  sometimes  described  merely  as  mining 
rights,  though  that  term  may  include  licenses 
and  the  rights  of  the  owner  of  the  minerals." 
Barringer  and  Adams,  Mines  and  Mining,  p. 
54.  **The  rule  is  laid  down  broadly  that  a 
reservation  of  minerals  or  mining  rights  is 
to  be  construed  as  a  grant,  and  this  may  be 
taken  to  apply  equally  to  an  exception." 
Same,  p.  83.  So  we  regard  this  assessment 
of  "mining  right"  specifying  the  tract  the 
district  of  its  location,  and  the  names  of  the 
owners  sufficient 

As  to  the  claim  that  the  clerk  conveyed 
more  than  the  sale  authorized,  the  argument 
is  that  the  assessment  and  sale  of  "mineral 
rights"  could  not  warrant  the  clerk  to  convey 
to  the  tax  purchaser  all  the  minerals  in  the 
land,  or  the  absolute  title  to  any  such  miner- 
als. The  vety  authority  cited  for  this  propo- 
sition contradicts  it  One  authority  is  Gib- 
son y.  Tyson,  5  Watts  (Pa.)  37.  It  says: 
"  'Minerals'  means  all  ores  and  other  metallic 
substances  which  are  found  beneath  the  sur- 


face of  the  earth,  and  all  substances  which 
are  the  object  of  mining  operations."  Anoth- 
er is  Smith  y.  Oooley,  65  Cal.  46,  2  Pac.  880. 
Another  is  L.  &  N.  R.  Go.  y.  Maasey,  136  Ala. 
156,  33  South.  886,  96  Am.  St  Rep.  17,  saying 
that:  "Mining  rights  must  include  incor- 
poreal hereditaments  lying  in  grant,  but  not 
in  seisin;  such  as  rights  of  way  over  the 
surface,  the  right  to  dig  and  drive  slopes  and 
entries,  and  the  like  rights  of  an  intangible 
nature,  incapable  of  being  delivered  by  the 
sheriff,  or  of  possession  by  the  owner."  That 
authority  does  not  say  that  "mining  rights" 
does  not  Include  the  minerals  themselves. 
On  the  contrary,  it  means  that  "mining 
rights"  include  not  only  the  minerals,  but 
right  of  way  and  other  uses  of  the  surface 
necessary  for  the  enjoyment  of  title  to  the 
minerals.  Now,  the  deed  in  this  case  recites 
the  purchase  by  Lakin,  Coogle,  and  Picken- 
paugh  "of  the  mineral  under"  the  tract  spe- 
cifically described  in  the  deed,  and  then  says: 
"The  mineral  only  under  said. tract  is  hereby 
intended  to  be  conveyed."  That  conveyed  all 
the  mineral,  and  the  assessment  and  sale  of 
the  "mineral  rights"  would  be  as  broad  as  the 
deed.  The  deed  did  not  convey  more  than 
the  sale  authorized.  If  the  sale  list  were  ex- 
hibited with  the  bills,  it  would  correspond 
with  the  deed.  We  have  considered  the  case 
on  its  merits,  though  the  bill  does  not  war- 
rant it  The  argument  that  we  must  pre- 
sume that  the  surface  owner  paid  the  tax  on 
the  land,  and  that  this  would  pay  the  tax  on 
the  mineral,  will  not  hold,  because  that  is 
the  case  where  there  has  been  no  separation 
of  minerals  from  the  body  of  the  land.  In 
this  case  is  a  separate  assessment  and  sale 
of  minerals.  And  there  had  been  such  sep- 
arate assessment  for  prior  years. 

We  have  struggled  to  decide  the  case  other- 
wise, so  as  to  prevent  the  loss  to  McGraw  of 
valuable  property  for  the  failure  to  pay  a 
pittance  of  a  few  dollars  to  the  state;  but 
we  find  ourselves  unable  to  decide  in  Mc- 
Graw's  favor,  and  therefore  we  affirm  the  de- 
cree. 


<97  W.  Va.  285) 
McCLAUGHERTY  v.  BLUBPIBIiD  WATERr 
WORKS  &  IMPROVEMENT  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1910.     On  Rehearing, 

May  18,  1910.) 

(8yUahu8  hy  the  Court.) 

1.  Manuaicus  (I  148*)  — When  Gbanted  — 
CoMPELLiNQ  Water  Company  to  Furnish 
Water. 

A  resident  of  a  city  may,  in  hii  own  name, 
maintain  mandamus  against  an  incorporated 
water  company  to  compel  it  to  furnish  him  wa- 
ter as  required  by  its  franchise  from  the  city 
to  construct  and  operate  its  works  in  the  city. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  289 ;    Dec.  Dig.  f  14a*] 


«Vor  other  cuea  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1M7  to  dato,  *  Reporter  Indozeo 
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2.  WATBB8    AND    WATER    COUBSEB    (|    202*)— 

RuiJES  OF  Water  Company— Validity. 
A  rale  of  a  water  corporation  requiring  a 
oonsamer  of  water  to  repair  service  pipes  lead- 
ing from  its  main  pipe  in  a  street  to  the  proper- 
ty of  the  consumer,  assented  to  by  him,  and 
made  a  part  of  the  contract  between  him  and 
the  corporation,  is  valid;  the  franchise  giving 
power  to  make  each  rule. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  276;  Dec  Dig.  IS 
202.*] 

Petition  of  N.  H.  McClaugherty  for  writ  of 
mandamus  against  the  Bluefield  WaterworkB 
&  Improvement  Company.    Writ  refused. 

McClaugherty  &  Peters  and  Rltz  &  Rlts, 
for  petitioner.  Sanders  &  Crockett  and  A. 
W.  Reynolds,  for  respondent. 


BRANNON,  J.  The  Bluefield  Waterworks 
ft  Improvement  Company  is  a  corporation 
supplying  the  dty  of  Bluefield  with  water. 
N.  H.  McClaugherty  is  a  resident  of  that  city 
owning  a  lot  fronting  on  one  of  its  streets. 
He  had  a  contract  with  the  water  company 
to  furnish  his  residence  with  water.  He  filed 
a  petition  in  this  court  alleging  that  the  wa- 
ter company  had  cut  off  the  water  from  his 
premises,  and  asking  a  mandamus  to  compel 
the  water  company  to  restore  water  to  his 
premises.  The  company  laid  a  main  pipe  for 
carriage  of  water  along  that  street. 

A  law  question  of  importance  is  raised  by 
the  water  company.  It  is  that  McClaugherty 
M  an  individual  cannot  maintain  mandamus 
to  compel  the  performance  of  its  duties  by 
the  water  company.  By  no  means  can  we 
accede  to  this  proposition.  Seeing  that  Mc^ 
Gaugherty  is  peculiarly  and  individually  In- 
terested in  the  performance  of  its  public  duty 
under  the  franchise  granting  the  water  com- 
pany admission  to  the  city  for  supplying  the 
pnblic  with  water,  he  must  be  accorded  some 
adequate  remedy  for  the  failure  of  the  com- 
pany to  do  its  duty  to  him  as  a  resident  of 
the  city.  What  other  effective  remedy  can 
he  have?  A  suit  for  damages?  That  is  a 
slow  process,  and  does  not  restore  the  water 
to  his  premises.  He  needs  some  prompt  and 
effective  remedy  that  will  enforce  the  supply 
of  water.  We  find  in  26  Cyc.  401  the  state- 
ment that  In  some  Jjirisdlctlons  such  proceed- 
ing must  be  instituted  by  the  city  or  a  pub- 
lic officer,  but  that,  where  a  private  individ- 
ual has  a  special  and  peculiar  interest  in  the 
enforcement  of  the  right  or  the  performance 
of  the  duty  apart  from  his  interest  as  one 
of  the  general  public,  he  may  resort  to  man- 
damus This  principle  is  obvious.  It  is  like 
that  principle  as  to  public  nuisances,  that 
an  individual  merely  because  of  his  right  as 
one  of  the  general  public  cannot  maintain 
injunction  against  a  public  nuisance;  but  if 
he  lives  on  a  road  which  is  a  means  of  access 
to  his  home  or  land,  impeded  by  an  obstruc- 
tion, or  is  in  any  way  peculiarly  and  indi- 


vidually interested,  he  can  have  injundlon. 
Pence  v.  Bryant,  54  W.  Va.  263,  46  8.  B  275. 
High,  Extra  Remedies,  §  433,  and  Farnham 
on  Waters,  §  159d,  pointedly  say  that  such 
an  individual  may  enforce  this  right  against 
a  water  company  by  mandamus.  We  are 
told  that  this  defense  of  the  water  company 
can  be  sustained  by  sections  28cl  and  2ScII, 
c.  47,  Code  1906.  There  we  find  that  man- 
damus may  be  awarded  at  the  Instance  of  the 
city  in  its  corporate  name  to  compel  a  water 
company  to  perform  its  duty,  and  it  is  said 
that,  as  the  writ  is  there  given  to  the  mu- 
nicipality, that  excludes  the  right  of  an  tn- 
dividual.  This  cannot  be  conceded.  The  law 
as  just  stated  is  clear  that  the  common  law 
gives  an  individual  the  right  to  maintain 
mandamus  to  vindicate  his  right.  Can  it  be 
said  that  this  statute  was  designed  to  take 
away  from  the  individual  this  Important  priv- 
ilege of  self-protection  and  the  enforcement 
of  his  just  rights?  Not  with  reason.  What 
rule  of  construction  would  sustain  this  prop- 
osition? That  citizen  cannot  lose  such  an 
important  power  without  plain  words  from 
the  Legislature.  I  think  that  that  statute 
is  perhaps  only  declaratory  of  what  would  be 
the  law  without  it,  which  would  accord  the 
city  right  to  this  writ  to  enforce  the  public 
right  under  the  public  franchise  for  public 
good,  and  that  the  statute  is  only  a  precau- 
tionary declaration  of  the  right  of  the  city, 
which  would  exist  without  the  statute.  At 
any  rate,  we  cannot  hold  that  a  remedial 
statute,  made  to  make  the  remedy  more  ex- 
pressive and  clear  in  behalf  of  the  municipal- 
ity, can  be  construed  to  destroy  the  individ- 
ual's action.  Moreover,  I  see  that  said  stat- 
ute says  that  it  "shall  not  be  construed  to 
deprive  such  county,  city,  town  or  village, 
or  any  inhabitant  thereof,  of  any  other  rem- 
edy to  compel  such  individual,  association  or 
corporation  to  comply  with  the  terms,  con- 
ditions and  agreements  of  such  right,  privi- 
lege, license  or  franchise,  or  of  the  right  to 
recover  damages  for  their  failure  so  to  do." 
This  preserves  all  legal  rights  existing  in  an 
individual.  Its  intent  is  to  save  any  existing 
right  of  action.  We  cannot  say  that  the 
words  *'any  other  remedy"  saves  all  other 
remedies  than  mandamus  and  thus  takes  it 
away.  Why  should  the  Legislature  be  thought 
to  have  singled  out  that  action  and  taken 
It  away,  and  left  all  others?  It  did  not  mean 
to  save  only  the  action  for  damages,  for  that 
is  expressly  saved.  The  statute  is  remedial 
and  must  be  construed  as  giving  the  city 
mandamus,  and  saving  to  individuals  a  like 
writ  existing  under  the  conmion  law. 

A  leak  appeared  in  the  street  in  front  of 
McClaugherty's  residence.  The  water  com- 
pany sent  its  hands  to  investigate  the  leak; 
it  being  supposed  that  it  might  be  in  the 
main.  The  hands  excavated,  and  in  doing 
so  cut  off  the  water  from  McClaugherty's 
service  pipe  for  the  purposes  of  investigation. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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within  the  power  of  this  corporation  to  con- 
tract with  the  consumer  that  he  shall  keep 
the  service  pipe  in  repair?    Counsel  says  this 


They  discovered  that  the  leak  was  not  from 

the  main  pipe,  but  somewhere  In  the  service 

pipe    connecting    McClaugherty's    residence 

with  the  main  pipe.    McClaugherty,  being  In-   rule  Is  contrary  to  public  policy.    This  thing 

formed  of  this,  asked  the  company  to  give  j  of  overthrowing  a  contract  as  against  public 

him  a  little  time  and  he  would  make  the  re- 1  policy  is  a  tender  thing.    It  has  been  called 

pair.     Later  he  informed  the  company  that 

he  had  thought  that  a  few  inches  of  pipe 

would  cure  the  leak,  but,  finding  out  other- 


"an  unruly  horse,  astride  of  which  you  are 
carried  into  unknown  and  uncertain  paths, 
and  here  that  horse  would  be  carrying  us  be- 
wlse,  he  would  have  nothing  more  to  do  with  '  yond  all  limits  ever  reached  before,  if  re- 


It.     He  did  not  demand  then  that  the  com- 


spondent's  position  should  meet  with  our  ap- 


pany  turn  on  the  water.  Thus  declining  to  i  proval.  While  contracts  opposed  to  morality 
make  the  repair,  the  company  allowed  the !  or  law  should  not  be  allowed  to  show  th em- 
water  to  remain  cut  off.  Whose  duty  was  it  |  selves  in  courts  of  justice,  yet  public  policy 
to  cure  this  leak?  '  requires  and  encourages  the  making  of  con- 


This  water  company  adopted  a  set  of  rules 
for  the  conduct  of  its  business.  Among  them 
was  a  rule  requiring  the  consumer  of  water 
to  put  in  service  pipes  from  the  main  in  the 
street  to  his  residence,  and  to  keep  them  in 


tracts  by  competent  purties  upon  all  valid  and 
lawful  considerations,  and  courts  so  recog- 
nizing have  allowed  parties  the  widest  lati- 
tude in  this  regard;  and,  unless  it  is  entire- 
ly plain  that  a  contract  Is  violative  of  sound 


repair.  When  McClaugherty  filed  an  appli-  public  policy,  a  court  will  never  so  declare, 
cation  to  the  company  to  supply  him  with  "The  power  of  the  courts  to  declare  a  contract 
water,  which  application  calls  itself  "Appli- '  void  for  being  in  contravention  of  sound  pub- 
cation  and  Contract  of  Consumer,"  he  signed  lie  policy  is  a  very  delicate  and  undefined 
that  application  or  contract.  There  were  Iwwer,  and,  like  the  power  to  declare  a  stat- 
two  of  them,  each  for  one  year.  When  these  ute  unconstitutional,  should  be  exercised  only 
contracts  were  signed,  the  rule  requiring  the  j  in  cases  free  from  doubt'  Richmond  v.  Du- 
consumer  of  water  to  keep  the  service  pipe  j  buque,  etc.,  R.  R.  Co.,  26  Iowa,  191.  'Before 
in  repair  ^as  in  force.  That  contract  makes  a  court  should  determine  a  transaction  which 
McClaugherty  ask  the  company  to  supply  him  |  has  been  entered  into  In  good  faith,  stipulat- 
with  water,  and  for  the  permission  to  make '  ing  for  nothing  that  is  malum  in  se,  to  be 
the  connection  and  to  attach  the  same  to  the  void  as  contravening  the  policy  of  the  Btat- 
pipe  of  the  company.  Not  only  that,  but  by  '  ute,  it  should  be  satisfied  that  the  advan- 
that  contract  McClaugherty  "covenants  and  tage  to  accrue  to  the  public  for  so  holding  is 
agrees  to  strictly  abide  by  the  rules  of  the  certain  and  substantial,  not  theoretical  or 
company,"  referring  to  the  rules  to  be  had  problematical.'  Kellogg  v.  Larkln,  3  Pin. 
at  the  office.  This  is  a  part  of  the  body  of  [Wis.]  125,  56  Am.  Dec.  164.  'No  court  ought 
the  contract.  These  rules  are  posted  for 'the  ;  to  refuse  its  aid  to  enforce  a  contract  on 
open  inspection  of  all.  These  two  contracts  ;  doubtful  and  nncertaln  grounds.  The  burden 
signed  by  McClaugherty  make  this  rule  a  part '  is  on  the  defendant  to  show  that  Its  enforce- 
of  his  contract  If  it  Is  to  govern,  clearly  |  ment  would  be  in  violation  of  the  settled  pub- 
the  case  is  with  the  water  company.    Counsel   lie  policy  of  this  state,  or  injurious  to  the 


for  McClaugherty  states  unquestionable  law 
when  he  says  that:     '*There  Is  no  question 


morals  of  its  people.'    Swann  v.  Swann  [C. 
C]  21  Fed.  2d9."    Stephens  v.  Southern  Pa- 


but  that  the  respondent  in  a  case  like  this  clfic  Railroad  Company,  109  Cal.  86,  41  Pac. 


has  the  right  to  adopt  all  such  rules  as  It 
may  deem  proper  or  necessary  for  the  con- 
duct of  its  business,  and  it  is  likewise  true 


783,  29  U  R.  A.  751,  50  Am.  St  Rep.  19.  The 
Supreme  Court  of  the  United  States,  in  Bal- 
timore Ry.  Co.  V.  Voight,  176  U.  a  498,  20 


that  such  rules  must  be  reasonable  ones."  It  Sup.  Ct  885,  44  L.  Ed.  560,  said:  "It  must 
is  well  settled  that  a  corporation  has  power  |  not  be  forgotten  that  the  right  of  private 
to  make  all  necessary  rules  and  regulations  ;  contract  is  no  small  part  of  the  liberty  of 
for  its  government  and  operation,  though  the  citizen,  and  that  the  usual  and  most  tm- 
such  power  may  not  be  expressly  conferred  portant  function  of  courts  of  justice  is  ra th- 
in its  charter,  in  the  statute  of  its  creation  or  '  er  to  maintain  and  enforce  contracts  than 
any  other  statute.  It  is  regarded  as  a  i)ower  !  to  enable  parties  thereto  to  escape  from  their 
that  is  included  in  the  grant  of  the  capacity  !  obligation  on  the  pretext  of  public  policy,  un- 
of  being  a  corporation.    It  is  generally  said !  less  it  clearly  appear  that  they  contravene 


to  be  an  incident  to  a  corporation.  Corporate 
by-laws  must  not  contravene  those  principles 
of  common  right  embodied  in  the  common 


public  right  or  the  public  welfare." 

I  again  ask  why  could  not  this  company 
agree  with  McClaugherty  that  he  should  re- 


law  or  its  franchise  or  law.  By-laws  must  pair  this  service  pipe,  beneficial  to  hlB  own 
operate  equally  upon  all  persons  of  the  class  |  use?  What  is  there  unreasonable'  in  it?  I 
which  they  are  intended  to  govern.  The  rule  '  may  safely  say  it  is  the  general  rule  In  cities 
must  not  be  unreasonable,  oppressive,  or  ex- 1  and  towns.  Counsel  for  McClaugherty,  ad- 
tortionary.  |  mittlng  the  power  to  make  these  rules,  if 

Now,  what  is  there  in  this  rule  that  con- '  reasonable,  tells  us  that  this  particular  rule 
travMies  law  or  public  policy?    Why  Is  it  not ,  operates  to  put  upon  the  consumer  a  duty 
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which  otherwise  rests  on  the  water  company. 
The  ordinance  granting  the  franchise  puts 
DO  such  duty  on  the  company.     It  may  be 
that  in  the  absence  of  a  contract  the  company 
would  he  called  upon  to  lay  and  repair  service 
pipes  to  the  line  of  the  consumer.    For  this 
petition  we  are  cited  to  Water  Co.  t.  Stand- 
ley.  7  Idaho,  155,  61  Pac.  Ma    It  so  holds 
iDcidentaily.     A  late  Virginia  case  (Vinton- 
Roanoke  Water  Co.  v.  City,  68  S.  B.  835) 
looks  the  other  way.    There  the  water  com- 
pany agreed  as  a  part  of  its  contract  of 
franchise  to  fumhih  the  city  buildings  and 
fire  hydrants  with  water.    It  was  held  that 
the  city  must  make  the  service  pipes  to  its 
buildings  and  hydrants,  and  that  the  water 
company  had  fulfilled  its  duties  when  it  had 
laid  its  mains  along  the  streets.    But  we  do 
not  have  to  pass  on  this  question  of  what 
would  be  the  duty  of  the  company  in  the 
absence  of  this  contractual  rule.    We  say  the 
rule  governs  this  case.    This  proposition  is 
supported  by  Gleason  v.  Waukesha,  108  Wis. 
225,  79  N.  W.  249,  and  Prindiville  v.  Jackson, 
79  111.  337.  .  Counsel  for  McClaugherty  cites 
us  International  Water  Co.  v.  City  of  El  Paso 
(Tex.  Civ.  ApQ.)  112  S.  W.  816,  for  the  prop- 
osition that  it  is  the  duty  of  the  water  com- 
pany to  construct  its  pipes  to  the  line  of  the 
consumer's  property.    But  that  case  does  not 
help  McClaugherty.     It  is  against  him.    In 
that  case  there  was  an  ordinance  requiring 
the  company  to  furnish  water  to  consumers 
without  provision  as  to  payment  for  service 
or  connecting  pipes,  and  no  rule  upon  the 
subject     The  court  distinctly   said:     **The 
contract  nowhere  provides  that  the  consumer 
shall  pay  for  such  work.    ♦    ♦    •    We  think 
the  failure   to  provide  that  the   consumer 
Bhould  pay  said  rates  and  also  the  cost  of 
making  said  connection  with  his  property  in- 
dicates that  he  was  not  to  bear  the  cost 
of  the  latter.    ♦    ♦    ♦    Primarily  the  duty 
to   furnish    water   to    property   owners   on 
streets  containing  mains  carried  with  it  the 
duty  to  do  what  was  necessary  to  be  done 
to  place  the  company  in  position  to  furnish 
the  property  with  water.    It  could  not  do  this 
without  connecting  to  the  property  line.    We 
thinlCy  in  order  for  the  resjpondent  to  be  able 
to  claim  immunity  for  this  consequence,  there 
would  have  to  be  some  provision  in  the  grant 
or  contract  wlilch  unmistakably,  or  at  least 
by  fair  Implication,  taking  Into  consideration 
all  the  provisions  bearing  on  the  subject, 
would  relieve  it"    This  admits  that  if  there 
had  been  a  contract,  as  in  this  case,  the  con- 
sumer must  furnish  and  repair  the  service 
pipe.     To  show   tliat  McClaugherty  is  not 
bound  by  this  contract,  we  are  cited  to  Rog- 
ers Park  Water  Co.  v.  Fergus^  178  IlL  571, 
63  N.  B.  868.    Tbere  a  party  signed  a  con- 
tract for  the  supply  of  water  In  a  village  ad- 
jacent to  Chicago  contracting  to  pay  certain 
ratesy     The  vlUage  was  incorporated   with 
Chicago,  and  the  council  of  Chicago  passed 


an  ordinance  lowering  water  rates.  .  Thv 
company  claimed  that  the  party  must  pay  the 
higher  rate  fixed  by  the  contract;  but  the 
Illinois  court  held  that,  the  rate  having  been 
lowered  by  law,  the  party  should  only  pay 
what  others  paid.  However,  I  notice  that  the 
application  for  water  in  that  case  said  that 
it  was  ^'subject  to  the  rules  and  regulations 
of  the  company  now  in  force  or  hereafter  to 
be  enacted  or  adopted,  which  rules  and  reg- 
ulations are  hereby  made  and  declared  to  be 
part  of  the  contract*'  between  the  parties. 
Of  course,  that  gave  the  party  the  right  to 
the  lower  rates.  The  very  letter  of  the  con- 
tract demanded  no  more. 

It  is  argned  that  the  duty  of  making  and 
repairing  the  connecting  pipes  rests  on  the 
company  from  the  consideration  that  the  in- 
dividual would  not  have  the  right  to  dig  up 
the  street  to  lay  his  pipe  without  the  city's 
permission.  We  cannot  accede  to  this  posi- 
tion. The  very  grant  of  the  franchise  ne- 
cessarily means  that  the  company  could 
dig  up  the  streets  for  connecting  pipes,  or 
that  the  consumer  contracting  with  it  for 
water  might  do  so  under  the  privilege  ac- 
corded the  company.  When  the  company 
contracts  with  the  consumer  to  furnish  wa- 
ter, that  alone  implies  that  the  company 
makes  the  consumer  its  agent  to  lay  the  serv- 
ice pipe,  and  gives  him  authority  to  do  so, 
else  the  franchise  would  be  practically  worth- 
less. Dillon  on  Municipal  Corporations,  § 
56,  says  that  the  abutting  owner  has  a  right 
of  passage  and  also  rights  not  shared  in  by 
the  public  at  large,  "special  and  pecpUar  to 
himself,  and  which  arose  out  of  the  very 
relation  to  his  lot  to  the  street  in  front  of 
it,  and  that  these  rights  were  rights  of 
property.  •  •  •  In  cities  the  abutting 
owner's  property  Is  especially  dependent  up- 
on sewers,  gas,  and  water  connection."  The 
abutting  owner  has  a  right  of  access  to  his 
premises  through  the  street  for  coal  or  wood 
or  other  necessary  things;  the  right  of  in- 
gress for  persons ;  and  why  may  we  not  call 
this  right  to  use  the  street  to  lay  his  pipe 
for  conveyance  of  water  a  right  of  access  con- 
stituting a  property  right  in  the  street,  which 
he  may  use  and  of  which  he  cannot  be  di- 
vested or  denied?  We  recognize  this  full 
right  of  use  of  the  street  for  the  purposes 
of  ingress  and  egress  for  all  necessary  pur- 
poses connected  with  the  us^  of  the  lot  to, 
Pence  v.  Bryant,  54  W.  Va.  263,  46  S.  B.  275. 

For  these  reasons  we  refuse  the  peremp- 
tory mandamus  and  dismiss  the  alternative 
mandamus. 

On  Rehearing. 

A  petition  for  rehearing  makes  as  Its  strong 
point  that  the  application  and  contract  signed 
by  McClaugherty,  bixiding  him  to  the  com- 
pany's rule  that  each  consumer  of  water  must 
furnish  and  repair  service  plpe8»  Is  Invalid 
because    without    consideratioiL      I    would 
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think  .that  when,  at  the  request  of  McClaugb- 
erty,  the  parties  made  a  contract  by  which 
the  water  company  bound  itself  to  supply 
McClaugherty  with  water,  and  he  bound 
himself  to  buy  water  and  pay  for  It,  there 
was  benefit  and  detriment  to  each  contract- 
ing party,  a  mutuality  of  obligation  and  bea- 
eflt,  a  mutual  consideration,  a  part  and  ele- 
ment of  which  contract  was  the  rule  alluded 
to.  The  company  was  to  make  the  outlay 
of  furnishing  water,  a  detriment  to  it,  and 
get  pay  for  it,  a  benefit;  whilst  McClaugh- 
erty was  to  pay,  a  detriment  to  him,  and  get 
the  water,  a  benefit  That  seems  plain  to 
me.  "Anything  which  confers  benefit  on  a 
party  to  whom  a  promise  Is  made,  or  loss  or 
inconvenience  on  the  party  promising,  is  a 
valuable  and  sufficient  consideration,"  is  a 
sound  definition  of  consideration  given  by 
Judge  Green  In  Hombrooks  v.  Lucas,  24  W. 
Va.  497,  49  Am.  Rep.  277.  "Anything  that 
may  be  detrimental  to  the  promisee  or  beue- 
ficial  to  the  promisor  in  legal  estimation  will 
constitute  good  consideration  for  a  promise." 
3  Va.  &  W.  Va.  Ency.  Digest,  338.  "A  bene- 
fit to  the  party  promising,  or  an  Injury,  loss, 
charge,  or  inconvenience,  or  the  risk  thereof 
to  the  party  promised,"  we  said,  in  Ruther- 
ford V.  Rutherford,  55  W.  Va.  60,  47  S.  B. 
242,  citing  3  Minor's  Inst  133.  "Benefit  to 
be  derived  by  each  party  to  a  contract  fur- 
nishes a  sufficient  consideration  for  it"  Row- 
an &  Go.  V.  Hull,  55  W.  Va.  335,  47  S.  E.  92, 
104  Am.  St  Rep.  998. 

But  the  petition  for  rehearing,  as  an  ad- 
ditional argument  to  show  no  consideration, 
puts  the  proposition  that  when  this  water 
company  got  Its  franchise,  it  was  bound  by 
law  to  furnish  service  pipes  in  order  to 
pei*form  Its  public  duty  as  a  part  thereof, 
and  that  the  consumer  was  not  bound  to  do 
so,  and  that  this  contract  makes  McClaugh- 
erty do  what  he  was  not  bound  to  do,  and 
relieves  the  company  of  its  obligation,  and  is 
without  law  to  support  it,  and  is  without 
consideration;  that  is  to  say,  that  this  rule 
requiring  the  consumer  to  furnish  water  Is 
against  public  policy  as  relieving  an  Incor- 
porated company  of  public  service  from  its 
duty.  I  should  think  the  party  could  bind 
himself  by  such  a  contract  But  a  decisive 
answer  to  that  proposition  Is  found  in  the 
franchise  granted  to  the  company,  which 
gives  the  company  power  to  maintain  its 
works  and  supply  the  city  and  citizens  with 
water,  "upon  any  terms  and  conditions  that 
from  time  to  time  may  be  agreed  upon  by 
and  between  the  said  Bluefield  Waterworks 
A  Improvement  Company,  its  successors  and 
assigns,  and  the  said  city  of  Bluefield  and 
other  patrons  and  customers  of  the  said  Blue- 
field  Waterworks  &  Improvement  Company." 
Under  that  clause  of  its  franchise  the  com- 
pany could  make  such  rule  as  that  Involved 
in  this  case.  It  was  thus  given  full  author- 
ity to  do  so.    The  rule  is  thus  binding. 


(e?  W.  Va.  475) 
KENNEDY   v.   MERCHANTS'   &   MINERS' 

BANK  et  al. 
(Supreme  Court  of  Appeals  of  West  Viiginia. 

May  3,  1910.) 

(ByUabiu  by  the  Court,} 

1.  Appeal  and  ESbbob   (|  1002*)— Review^ 
Questions  fob  Jubt. 

In  trial  of  right  to  property  levied  on, 
conflicting  facts  and  circumstances  in  relation 
to  fraud  vitiating  claimant's  title  as  against 
creditors  are  properly  determinable  by  the  jury 
and  their  verdict  upon  such  facts  and  circum- 
stances will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3935-3937;  Dec.  Dig.  S 
1002.*] 

2.  COBFOBATIONS    (|   442*)— Saub    ot   Cobfo- 

BATE  PBOPERTY. 

When  all  the  stockholders  of  a  corporation 
informally  but  plainly  authorize  a  sale  of  all 
the  corporate  property,  a  transfer  thereof  on 
behalf  of  the  corporation  in  pursuance  of  the 
authority  so  given  is  the  corporate  act  and 
passes  title. 

[£}d.  Note.— For  other  cases,  see  CorporationB, 
Dec  Dig.  {  442.«] 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  Bettie  Kennedy  against  the  Mer- 
chants' &  Miners'  Bank  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Hubard  &,  Lee  and  Payne  &  Hamilton,  for 
plaintiffs  in  error.  Osenton  &  McPeak  and 
Charles  E.  Hogg,  for  defendant  in  error. 

ROBINSON,  P.  Executions  were  levied  on 
personal  property  as  belonging  to  the  Alle- 
gheny Bottling  Company,  a  corporation. 
These  writs  were  issued  on  judgments  against 
that  company.  G.  L.  Hooper  was  its  presi- 
dent and  general  manager.  While  suits  were 
pending  in  which  the  judgments  were  al>- 
talned  he,  acting  ostensibly  for  the  corpora- 
tion, sold  and  transferred  to  his  sister-in-law, 
Bettie  Kennedy,  all  the  property  that  it  own- 
ed. When  the  officer  took  charge  of  the  prop- 
erty under  the  levies,  she  sought  to  estab- 
lish her  ownership  thereto  by  petition  pur- 
suant to  the  statute.  The  justice  found  that 
she  was  not  the  owner ;  but  on  appeal  a  trial 
by  jury  In  the  circjuit  court  resulted  in  ver- 
dict and  judgment  for  her.  The  execution 
creditors  have  obtained  the  writ  of  error  we 
must  now  consider. 

It  was  personal  property  only  that  the  cor- 
poration owned  and  Hooper  sold.  He  execut- 
ed and  delivered  to  his  sister-in-law  a  writ- 
ten bill  of  sale  for  it  That  writing  is  made 
by  him  as  president  and  general  manager  of 
the  corporation.  It  plainly  purports  to  have 
been  made  on  behalf  of  the  corporation  by 
its  authority  duly  given.  The  consideration 
for  the  sale  was  the  surroider  of  two  notes 
made  by  Hooper  to  his  slater'in-law,  for  bor- 
rowed money.  These  parties  assert  that  the 
corporation  in  fact  assumed  the  repayment 
of  this  money,  and  that  the  corporation  ac- 
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tnally  did  repay  it  by  the  transfer  of  the 
property  in  satisfaction  of  the  debt.     After 
the  sale  was  consummated,  Hooper  was  em-. 
ployed  by  the  new  owner  and  took  charge  of 
the  property  for  her. 

The  ownership  of  the  claimant  is  attacked 
upon  two  grounds.  It  is  submitted  that  the 
sale  was  a  fraudulent  and  invalid  one  as  far 
as  creditors  were  concerned— that  the  trans- 
fer was  made  for  the  manifest  purpose  of  de- 
feating creditors.  Then,  it  is  Insisted  that 
the  sale  of  the  property  was  not  by  corporate 
:u-tion  and  that  therefore  the  whole  transact 
tlon  was  ineffectual  to  pass  title  to  the  cor- 
porate property. 

The  question  of  fraud  is  foreclosed  by  the 
determination 'of  the  jury.  It  was  properly 
submitted  to  them  and  plainly  called  to  their 
attention  by  an  Insti'uctlon.  They  saw  the 
witnesses  and  judged  of  their  credibility. 
There  Is  nothing  in  the  evidence  so  admitted- 
ly contrary  to  their  finding  as  to  call  for  a 
disturbance  of  that  finding.  But  there  is  evi- 
dence sufficient  to  uphold  the  verdict  in  this 
particular.  The  purchaser  testified  that  she 
had  no  knowledge  whatever  of  the  claims  of 
creditors  other  than  herself,  that  she  bought 
the  property  in  good  faith,  and  that  she  paid 
a  valid  consideration  therefor.  In  all  this 
she  is  not  directly  contradicted.  Other  facts 
and  drcumstances  in  the  case  tended  to  over- 
throw her  claims  in  these  particulars,  but  the 
jury  evidently  found  that  these  facts  and 
circumstances  did  not  overthrow  her  direct 
evidence.  It  was  peculiarly  their  province 
so  to  find  if  they  believed  the  evidence  war- 
ranted the  conclusion. 

It  is  true  that  the  sale  was  not  made  by 
formal  corporate  action.  The  corporation  ap- 
pears to  have  had  practically  no  existence  but 
in  name.  Though  it  was  duly  chartered  there 
was  no  formal  and  regular  corporate  organi- 
zation. The  stock  belonged  wholly  to  two 
fxersons,  it  is  proved.  Hooper  owned  two- 
thirds  of  it,  and  another  party.  Blizzard, 
owned  the  other  third.  The  wives  of  these 
two  and  a  brother  of  Hooper  were  originally 
merely  nominal  stockholders,  for  the  purpos- 
es of  incorporation.  The  corporation  simply 
succeeded  a  partnership  composed  of  Hooper 
and  Blizzard,  which  had  been  carrying  on  the 
identical  business  under  the  same  name  that 
the  corporation  assumed.  No  more  in  fact 
was  done  than  to  make  the  name  a  corporate 
one  instead  of  a  partnership  one.  Hooper 
continued  as  in  the  partnership  to  r  exercise 
the  power  to  do  everything  about  the  business 
which  he  saw  fit  without  regard  to  formal 
f?orporate  action.  He  was  indeed  the  mind 
of  the  corporation.  He  was  the  majority 
stockholder,  the  sole  director,  and  the  only 
officer. 

Was  the  sale  by  corporate  action?  The 
contract  evidencing  it  is  executed  ostensibly 
by  the  corporation.  The  officer  who  executed 
the  contract  professedly  in  its  behalf  was  the 
appropriate  one  to  execute  such  a  contract 
fn  behalf  of  the  corporation.    The  law,  under 


these  circumstances,  presumes  a  precedent 
authorization  regularly  and  rightfully  made, 
if  the  corporation  itself  had  the  iwwer  to 
make  such  contract.  10  Cyc  1003.  Certainly 
a  corporation  legally  may  make  a  sale  of  its 
property,  such  as  is  evidenced  by  this  writ- 
ing. So  the  written  contract  or  bill  of  sale 
is  clearly  prima  facie  evidence  of  the  cor- 
porate act  which  it  evidences.  But  it  is 
shown  pretty  clearly  that  no  meeting  of  the 
stockholders  was  formally  held  at  which  the 
execution  of  this  writing  could  have  been  au- 
thorized. Thus  its  regularity  and  efficiency 
is  attacked.  For,  under  our  law  action  by 
the  stockholders  is  essential  to  the  authoriza- 
tion of  a  sale  of  the  property  and  assets  of 
a  corporation. 

But  it  was  proved  before  the  Jury  that 
Hooper  and  Blizzard  owned  all  the  stock  of 
the  cori>oration  and  that  they  both  assented 
that  the  sale  should  be  made.  As  to  these 
facts  parol  evidence  was  admissible.  Hand- 
ley  V.  Stutz,  139  U.  S.  417,  11  Sup.  Ct  530, 
35  L.  Ed.  227.  The  corporation  did  not  neces- 
sarily cease  to  exist  because  the  number  of 
stockholders  became  reduced  to  a  number  less 
than  five.  Ck)de  1906,  c  53,  §  17.  It  had  not 
been  dissolved.  Then,  was  the  joint  assent 
and  authorization  of  all  the  stockholders,  ob- 
tained other  than  at  a  meeting  regularly  call- 
ed as  provided  by  law,  a  sufficient  authority 
for  the  sale  and  the  execution  of  the  writing 
in  that  behalf?  We  are  of  the  opinion  that 
it  was. 

Our  statute  expressly  empowers  the  stock- 
holders of  a  corpomtion  to  authorize  a  sale 
of  its  property.  In  this  case  the  corporate 
property  was  sold  by  the  authority  of  the 
stockholders.  The  Irregularity  of  the  cor- 
porate organization— the  failure  to  maintain 
a  board  of  directors  or  whatever  it  may  be— 
does  not  annihilate  this  power,  if  the  cor- 
poration actually  exists.  If  there  are  stock- 
holders they  may  authorize  a  sale,  provided 
they  do  so  by  an  observance  of  the  true  pur- 
poses of  the  statute.  The  language  of  that 
statute  is:  "On  the  affirmative  vote,  in  per- 
son or  by  proxy,  of  the  holders  of  at  least 
sixty  per  centum  of  the  outstanding  stock  of 
the  corporation,  such  corporation  may  sgU, 
transfer  or  assign  in  good  faith,  all  of  its 
property  and  assets ;  but  a  smaller  majority 
shall  not  have  the  right  to  make  such  a  sale, 
transfer  or  assignment.  But  no  sale,  transfer 
or  assignment  of  property  and  assets  of  such 
corporation  shall  be  made,  except  at  a  gener- 
al or  special  meeting  of  the  stockholders,  call- 
ed in  the  manner  provided  by  law."  Code 
1906,  c.  54,  §  83.  Does  this  law  demand  that 
in  all  cases  there  shall  be  a  formal  meeting, 
called  in  the  manner  therein  stated?  If  such 
meeting  is  called  in  the  manner  provided,  the 
sale  may  be  authorized  by  a  vote  of  the  hold- 
ers of  at  least  sixty  per  cent  of  the  stock; 
but  is  such  formally  called  meeting  essential 
to  the  sale  when  all  the  stockholders  clearly 
assent  that  it  be  made  by  the  corporation  and 
in  truth  authorize  it?   May  not  all  the  stock- 
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boldeni  yolnntarHy  assemble,  express  their 
assent  to  a  sale,  and  direct  that  some  officer 
or  agent  execute  the  same  on  behalf  of  the 
corporation?  This  statute  Is  to  be  construed 
In  the  light  of  Its  evident  purpose.  It  directs 
a  meeting,  called  in  the  manner  provided  by 
law,  so  that  each  and  every  stockholder  may 
bave  the  opportunity  to  express  his  views 
and  cast  his  vote  upon  the  question  of  a  pro- 
posed sale,  and  so  that  It  may  thus  be  ascer- 
tained fairly  that  the  holders  of  at  least  six- 
ty per  cent  of  the  stock  do  in  fact  authorize 
a  sala  Its  object  is  the  protection  of  the 
minority  stockholder.  It  exists  for  his  pro- 
tection. By  it  he  Is  given  the  opportunity  to 
be  heard  by  argument  and  vote.  The  formal 
call  of  a  meeting  is  directed  In  order  that 
each  and  every  stockholder  shaU  have  a  say. 
Only  for  that  purpose  does  the  statute  require 
a  formally  called  meeting.  But  when  all  the 
stockholders  Informally  but  plainly  authorize 
a  sale  of  all  the  corporate  property  on  its  be- 
half, as  we  must  assume  the  jury  found  was 
true  In  this  case,  then  the  very  object  of  the 
statute  does  not  demand  Its  technical  appli- 
cation. In  the  case  before  us,  all  the  stock- 
holders had  an  opportunity  to  be  heard  on 
the  question  of  a  sale  and  all  of  them  assent- 
ed to  It,  we  may  say  from  the  verdict.  That 
is  even  more  than  the  statute  demands.  It 
does  demand  the  opportunity  for  all  to  be 
heard,  but  not  the  assent  of  all.  If  the  stat- 
ute had  been  technically  followed,  the  same 
result  would  have  been  reached.  Its  spirit 
has  not  been  violated.  The  statute  undoubt- 
edly says  that  the  stockholders  may  authorize 
a  sale.  When  they  all  do  so  In  a  manner  not 
formally  In  accord  with  the  directions  of  the 
statute  but  Just  as  clearly  and  as  fairly  as 
It  requires,  why  should  not  the  act  be  sus- 
tained as  a  valid  one  by  the  corporation? 

We  have  heretofore  held  that  a  stockhold- 
er who  owns  more  than  sixty  per  cent  of  the 
stock  of  a  corporation  cannot,  In  Justice  to 
public  policy,  blndlngly  contract  to  sell  all 
the  corporate  property  before  a  meeting  and 
vote  as  required  by  law.  Bias  v.  Atkinson, 
64  W.  Va.  486,  63  S.  E.  395.  But  even  by  the 
qualifications  expressed  In  that  decision  It 
appears  that  such  contract  may  be  made  If 
th^  contracting  stockholder  is  acting  for  all 
the  other  stockholders  and  by  their  consent 

Let  it  be  distinctly  observed  that  we  do  not 
hold  that  stockholders  have  such  title  to  the 
corporate  property  that  they  may  pass  it  by 
a  sale  to  which  all  of  them  assent  They  do 
not  own  the  property.  The  title  Is  in  the 
corporation.  But  we  do  hold  that  assent  by 
all  the  stockholders,  clearly  and  fairly  ex- 
pressed, may  constitute  corporate  action  for 
the  sale  of  all  the  corporate  property  and 
assets  and  may  authorize  the  corporate  title 
to  be  passed.  7  Thompson  on  Corporations, 
fi  8402,  8403;  Clark  on  Corporations,  §  9; 
Cunningham  v.  German  Ins.  Co.,  101  Fed. 
977.  41  C.  C.  A.  609. 


If  the  sale  in  question  was  one  in  good 
faith  and  one  which  every  stockholder  au- 
thorized after  an  opportunity  to  bo  heard,  it 
was  legally  made  by  the  corporation  Itself. 
And  If  there  was  evidence  upon  which  the 
Jury  could  find  these  conditional  facts  to  be 
true,  the  verdict  in  this  particular  was  also 
Justified.  Clearly  there  was  before  the  Jury 
sufficient  evidence  upon  which  to  base  a  find- 
ing of  these  facts.  The  facts  which  we  must 
assume  that  the  Jury  found,  and  the  law  ap- 
plicable thereto,  characterize  the  sale  as  an 
honest  and  valid  one  between  the  corporation 
and  the  purchaser.  Though  Its  effect  may 
have  been  to  pr^er  a  creditor  of  the  cor- 
poration, under  the  finding  of  facts  by  the 
Jury  it  is  nevertheless  valid  as  between  the 
parties  to  pass  title  to  the  property.  How 
far  It  may  have  been  affected  by  suit  in  equi- 
ty under  the  statute  relating  to  preferences 
we  cannot  here  properly  inquire. 

No  error  for  which  the  Judgment  should  be 
reversed  is  perceived.  An  affirmance  there- 
fore, will  be  ordered. 


(•7  W.  Va.  407) 

CASTLBMAN'S  ADM'R  r.   CASTLEMAN 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  3,  1910.) 

(Syllabus  by  the  Court,) 

1.  JuDiciAi,  Sales  (§§  31,  52*)  —  Confibma- 
TioN— Cube  of  Ibbeoulabities  —  Mistake 
IN  Akount  of  Land  Sold  — Remedy  of 
Pubchaseb. 

If  commiasionerB  authorized  by  a  court 
decree  to  make  sale  of  land  decreed  to  be  sold 
undertake  without  specific  authority  given  to 
sell  the  land  by  the  acre,  and  the  sale  is  so  re- 
ported to  and  confirmed  by  the  court,  such 
confirmation  will  cure  any  Irregularities  of  the 
commissioners  in  making  such  sale,  and  if  by 
mistake  resulting  from  the  actions  of  court 
and  commissioners  less  land  be  sold  than  was 
bid  for  and  supposed  to  be  sold  the  purchaser 
will  be  entitled  to  a  proportionate  abatement 
of  the  purchase  money. 

[Bid.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  |§  66,  100;  Dec  Dig.  ||  31, 
52.*} 

2.  Judicial  Sales  (|  52*)  — Mistake  in 
Amount  of  Land  Sold— Remedy  of  Pub- 
chaseb. 

Such  relief  may  be  obtained  by  the  pur- 
chaser upon  petition  filed  in  the  cause,  by  way 
of  defense  on  a  rule  to  show  cause  why  the 
land  should  not  be  resold  to  pay  the  balance  of 
purchase  money,  or  by  way  of  defense  when 
sued  on  the  purchase  money  lioieis,  or  by  any 
other  appropriate  remedy. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  §  100 ;    Dec.  Dig.  §  62.*] 

3.  Judicial  Sales  (§  52*)— Caveat  Emptob— 
Application  of  Rule. 

The  rule  caveat  emptor  does  not  apply  to 
mistakes  in  the  quantity  of  land  sold  by  the  acre 
at  a  judicial  sale,  as  it  does  to  defects  of  title. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  |§  100-103 ;  Dec.  Dig.  §  52.*1 


*For  other  c&m«  see  same  topic  and  aection  NUMBER  in  Dec.  it  Am.  Digs.  Id07  to  date,  &  Reporter  Indexee 
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4.  Judicial  Sales  (f  52*)  — Miotakx  in 
Amount  or  Land  Sold— Laches. 

Nor  as  a  general  riile  wilt  the  rule  of 
Inches  he  applied  to  a  pnrchj^sor  at  such  judicial 
Bale,  if  no  equities  have  intervened  and  the 
rights  of  no  one  will  be  injuriously  affected  by 
a  proportionate  abatement  of  the  purchase 
money,  so  long  at  least  as  the  purchaser  still 
retains  in  his  hands,  unpaid,  sufficient  of  the 
purchase  money  out  of  which  such  abatement 
can  be  made. 

rEd.  Note.— For  other  cases,  see  Judicial 
Sales,  Dec.  Dig.  §  52.*] 

5.  Vendor  and  Pubghabeb  (|  176*)— Quan- 
tity OF  Land  Soli>— Au^owancs  to  Coveb 
Erbobs  in  Survktb. 

xhe  arbitrary  rule  of  allowing  fire  per  cent 
to  coTer  inaccnracies  reasonably  imputable  to 
variations  of  instruments  and  small  errors  in 
surveys,  referred  to  in  W.  M.  &  M.  Co.  v.  Pey- 
tona  C.  C.  Co.,  8  W.  Va.  406,  437,  and  recog- 
niEed  in  Pratt  ▼.  Bowman,  87  W.  Va.  715,  721, 
17  S.  E.  210.  Is  inapplicable  to  sale  by  the  acre 
of  valuable  farming  lands.  In  .such  cases  only 
such  allowance  should  be  made  as,  considering 
the  inequality  of  the  ground  and  other  obstacles 
hindering  an  accurate  survey,  mav  reasonably 
be  imputable  to  such  variations  of  instruments 
and  small  errors  in  surveys. 

.[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  83a^840;  Dec.  Dig.  § 
176.*1 

(Additional  8ifllahu9  by  Editorial  Staff.) 

d.  Judicial  Sales  (|f  1,  SI*)— Nature. 

In  jadidal  sales,  the  court  is  tlie  vendor 
and  contracting  party  on  the  one  hand  and  the 
purchaser  on  the  other,  the  commissioners  being 
merely  the  creatures  of  the  court,  and  a  sale 
Is  never  complete  until  reported  to  and  confirm- 
ed by  the  court 

[E3d«  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  {§  1,  59;  Dec.  Dig.  If  1,  31.*] 

Appeal  from  Circuit  Court,  Jefferson 
County. 

Action  by  James  J.  Singleton,  administra- 
tor of  H.  W.  Castleman,  against  Dewanna 
Castleman  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeala  Reversed  and 
rendered. 

■ 

Forrest  W.  Brown,  for  appellant  B.  T. 
Barton,  for  appellees. 

MILLER,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  (x>urt»  pronounced  Febru- 
ary 18»  1906,  denying  to  a  purchaser  abate- 
ment of  purchase  money  on  account  of  al- 
leged deficiency  of  acres  sold  and  purchased. 

By  decree  of  August  8^  1887,  and  another 
supplementing  it  of  October  14,  1892,  spe- 
cial commissioners  appointed  were  autiioriz- 
ed  to  make  sale^  upon  the  terms  prescribed, 
of  "396  acres,  1  rood  and  26  perches,  Home 
Tract,  and  the  419  acres  Mountain  Tract  of 
land  in  the  bill  and  proceedings  mentioned." 
By  the  latter  decree  the  commissioners  there- 
by aiipohited  in  place  of  those  appointed  by 
the  former  decree  were  directed  to  proceed 
to  execute  the  same  with  such  further  pow- 
ers as  were  given  thereby,  to-wlt:  To  ''make 
sale  as  a  whole  or  In  parcel  of  all  the  real  es- 
tate In  the  bill  and  proceedings  mentioned, 
free  from  «the  widow's  dower  on  terms  of  one 
third  cash,  one  third  in  one  year,  and  one 


third  payable  six  months  after  the  death  of 
Dewanna  Castleman,  both  of  said  deferred 
payments  to  bear  Interest  from  date,  and  on 
the  latter  the  in-terest  is  to  be  paid  annually 
to  the  said  Dewanna  Castleman  during  her 
life,  and  both  of  said  deferred  payments  to 
be  evidenced  by  bonds  of  the  purchaser,  and 
secured  by  the  retention  of  the  title  to  the 
property  until  paid,  or  at  the  option  of  the 
purchaser,  a  deed  will  be  made  to  said  prop- 
erty, and  a  deed  of  trust  taken  to  secure  the 
deferred  payments." 

The  report  of  the  commissioners  td  whom 
the  cause  was  referred,  on  August  3,  1887, 
reported  the  Home  Farm  as  "containing  890 
acres,  1  rood  and  26  perches,  value  $55.00 
per  acre  *' ;  but  the  report  of  the  commission- 
er appointed  ito  assign  dower  to  the  widow, 
returned  June  7,  1892,  with  accompanying 
plat  and  survey  made  by  T.  G.  Baylor,  sur- 
veyor, shows  the  Home  Tract  hy  metes  and 
bounds  to  contain  409.65  acres. 

The  commissioners  in  their  published  notice 
of  sale,  set  for  November  15,  1892,  described 
the  Home  Tract  as  composed  of  three  several 
tracts  as  follows:  (1)  2503/io  acres  of  fine 
farming  land,  with  some  woodland^  but  no 
improvements,  lying  south  of  the  river  road ; 
(2)  152«/io  acres  of  No.  1  land,  with  the  im- 
provements lying  north  of  the  river  road; 
(8)  6  acres  of  land  with  grist  and  saw  mill 
and  dwelling  lying  on  both  sides  of  turnpike, 
aggregating  408'' /to  acres.  They  also  gave 
notice  that  in  making  sale  the  first  two  tracts 
would  be.  offered  together,  then  all  three 
tracts  together,  the  choice  of  bids  to  be  ac- 
cepted, and  referred  prospective  purchasers 
to  plats  of  the'  land  in  their  possession  at 
Charles  Town. 

Parthenia  Singleton  became  the  purchaser, 
and  the  commissioners  on  the  day  of  sale  en- 
tered into  a  contract  in  writing  with  her, 
made  a  part  of  and  returned  along  with 
their  report  «to  the  court  of  said  sale. 

In  their  report  to  the  court  the  commission- 
ers say  that  they  offered  the  land  in  the  bill 
and  proceedings  mentioned  in  accordance 
with  said  decrees,  as  shown  by  the  attached 
advertisement,  and  that  said  "Partnenia  Sin- 
gleton's bid  was  the  host  obtained,  which  was 
$40.25  per  acre  for  the  home  farm  and  $4.00 
per  acre  for  the  mountain  land,  as  shown  by 
her  agreement"  which  was  in  writing  and 
therewith  submitted.  The  contract  says  that 
the  "Home  Iract  of  409.65  acres  was  knocked 
down  to  said  Parthenia  Singleton  at  the  bid 
of  $40sfi/ioo  dollars  per  acre  ($40-^  and  the 
Mountain  Tract  of  419  acres  was  knocked 
down  to  said  Singleton  at  four  dollars  ($4.00) 
per  acre,  the  amount  for  both  tracts  amount- 
ing to  the  sum  of  $18,172.66." 

The  decree  confirming  said  sale,  December 
2,  1892,  recites  the  sale  and  purchase  by  said 
purchaser  "of  the  land  in  the  proceedings 
mentioned,  to-wit:    a  tract  of  four  hundred 
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and  nine  acres  and  eighty  five  hundredths,  at 
the  price  of  forty  doUars  and  twenty  five  cents 
per  acre,  and  the  Mountain  tract  of  four 
hundred  and  nineteen  acres  at  four  dollars 
per  acre."  This  decree  also  directs  the  com- 
missioner to  "at  once  proceed  to  complete 
said  sale  by  making  and  delivering  to  the 
purchaser  a  deed  for  said  lands,  and  taking 
from  her  her  bonds  for  the  deferred  pay- 
ments secured  by  a  deed  of  trust  upon  said 
lands." 

A  subsequent  decree  of  December  14,  1892, 
overruling  exceptions  to  a  Master  Commis- 
sioner's report,  adjudged  that  Barton  and 
Boyd  should  be  paid  $1,000  with  interest 
thereon,  and  Marshall  McCormick  be  paid  the 
like  sum  of  $1,000,  with  interest  thereon,  be- 
ing in  addition  to  sums  previously  decreed 
to  be  paid  them,  and  then  provides  how  the 
residue  of  the  purchase  money,  including  the 
last  payment  to  be  made  on  tiie  death  of  the 
widow,  should  be  distributed,  first  to  credit- 
ors, and  then  to  -the  heirs  and  distributees  of 
the  decedent 

The  deed  made,  executed  and  delivered  by 
said  special  commissioners  to  Mrs.  Singleton, 
the  purchaser,  December  23,  1892,  recorded  in 
Jetferson  county,  April  29,  1893,  recites  the 
sale  of  said  lands  "according  to  the  terms  and 
conditions  required  by  said  decrees,  at  which 
sale  the  said  Singleton  became  the  purchaser 
for  the  sum  of  Eighteen  thousand  one  hun- 
dred and  seventy  two  66-100  dollars;"  the 
» confirmation  thereof  by  the  subsequent  de- 
crees of  December  2  and  14,  1802,  and  de- 
scribes said  Home  Tract  by  metes  and  bounds 
as  containing  40985/ioo  acres,  and  the  Moun- 
tain tract  as  containing  419  acres,  and  also 
recites  that  the  said  first  tract  is  according 
to  the  survey  of  said  T.  G.  Baylor,  in  1892, 
and  that  the  bounds  of  the  mountain  laud 
were  according  to  a  survey  of  Jas.  M.  Brown 
in  1847. 

The  first  order  relating  to  the  original  peti- 
tion of  Mrs.  Singleton  praying  for  an  abate- 
ment of  purchase  money  entered  in  the  cause 
March  2,  1894,  is  as  follows:  ''This  the  2nd 
day  of  March,  1894,  came  Parthenia  Single- 
ton and  asked  leave  which  was  granted  to  file 
her  petition  in  the  above  entitled  cause."  No 
order  is  found  in  the  record  formally  filing 
said  petition,  but  it  is  copied  into  the  record 
by  the  clerk,  following  this  order ;  on  Novem- 
ber 26,  1901,  the  following  order  was  entered: 
'This  cause  coming  on  to  be  heard  this  26th 
day  of  November  1901  upon  papers  formerly 
read  and  the  petition  of  Parthenia  Singleton 
filed  at  a  former  term,  it  is  ordered  that  the 
Clerk  of  this  Court  issue  process  to  all  par- 
ties interested  in  said  petition  returnable  to 
next  term  of  Court,  and  an  order  of  publica- 
tions may  issue  against  non-resident  par- 
ties." So  far  as  the  record  shows  process 
never  issued  on  this  petition.  Parthenia  Sin- 
gleton died  March  25,  1902,  a  little  less  than 
three  months  after  the  entry  of  the  last  order. 
No  further  proceedings  appear  to  have  been 
taken  upon  said  petition  until  October  19, 


1906,  when  James  J.  Sfngleton,  adminlslkiitor, 
intervened  by  filing  his  petition,  in  which  he 
refers  to  the  former  petition  of  his  decedent, 
makes  the  same  part  of  his  petition,  reaffirms 
each  and  every  allegation  of  her  petition  as 
if  in  his  petition  again  set  out  In  full,  prays 
that  said  proceedings  be  revived  In  his  name, 
and  makes  parties  thereto  those  appearing 
from  said  proceedings  to  be  creditors,  admin- 
istrators and  heirs  at  law  of  H.  W.  Castle- 
man,  deceased,  and  the  i)ersonal  representa- 
tives of  those  who  had  died  pending  said  pro- 
ceedings. He  also  makes  the  prayer  of  her 
petition  the  prayer  of  his  petition  and  prays 
for  process  and  general  relief.  On  the  day  he 
presented  this  petition  an  order  was  entered 
filing  the  same,  and  reviving  the  cause  in  his 
name  as  administrator,  and  remanding  the 
same  to  rules  for  process.  Process  was  sued 
out  thereon  November  12,  returnable  <to  De- 
cember Rules,  1906,  was  duly  accepted  or 
served  upon  all  resident  defendants,  and 
there  was  order  of  publication  published  and 
posted  against  all  non-resident  defendants, 
and. the  case  regularly  matured  and  set  for 
hearing. 

After  setting  forth  the  interests  of  the  de- 
fendants as  disclosed  by  the  record,  and  the 
several  orders,  decrees  and  proceedings  afore- 
said, the  petition  specifically  charged  that 
about  January  1,  1893,  information  was  first 
brought  to  her  attention,  which  led  the  pur- 
chaser to  believe  that  an  error  had  been 
made  in  the  acreage  of  the  home  farm  as 
sold  to  her;  that  she  employed  S.  Howell 
Brown,  county  surveyor,  to  make  a  survey 
thereof,  who  ascertained  and  reported  to  her 
that  the  same  contained  only  398%  acres, 
and  which  she  alleged  was  a  true  and  ac- 
curate survey,  showing  a  shortage  or  de- 
ficiency of  11.60  acres  in  the  number  of  acres 
sold  to  and  purchased  by  her.  Petitioner 
filed  with  her  petition  as  a  part  thereof  the 
survey  and  plat  of  said  land,  so  made  by  the 
county  surveyor,  with  his  affidavit  thereto, 
that  he  believed  his  purvey  to  be  correct. 
Defendants  did  not  plead  to  or  answer  the 
petition. 

Thus  is  presented  the  question  whether  the 
purchaser  upon  the  petitions  filed  is  entitled 
as  prayed  for  to  credit  upon  the  last  pur- 
chase money  bond  of  $6057.55,  with  the  sum 
of  $466.90,  the  price  of  11.60  acres  at  the 
rate  of  $40.25  per  acre  with  interest 

Clearly  the  sale  was  a  sale  by  the  acre,  not 
in  gross.  True  as  argued  the  original  de- 
crees of  sale  did  not  specifically  authorize  a 
sale  by  the  acre,  but  the  special  commission- 
ers assumed  to  make  a  sale  of  the  land  in 
that  way.  They  so  reported  the  sale  to  the 
court,  and  it  was  so  confirmed  as  sale  by 
the  acre.  This  would  entitle  the  purchaser 
to  an  abatement  of  purchase  money  if  there 
is  a  deficiency.  24  Cyc.  54,  B  note  7.  This 
authority,  supported  by  court  decisions  dted 
in  the  note,  says:  '*When  by  mistake  result- 
ing from  the  actions  of  the  court  or  the  mis- 
representations of  its  agents  less  land  Is  sold 
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than  was  bid  for  and  supposed  to  have  been 
sold,  the  purchaser  will  be  allowed  a  pro- 
portionate abatement  of  the  purchase  price 
when  the  property  was  sold  by  the  quantity, 
but  not  when  sold  in  gross  as  a  specific  tract'* 
When  the  court  confirmed  the  action  of  its 
commissioners  in  making  sale  by  the  acre  it 
thereby  adopted  and  approved  their  act  In 
all  Judicial  sales  the  court  is  the  vendor  and 
contracting  party  on  the  one  hand,  and  the 
purchaser  on  the  other.  The  commissioners 
are  merely  the  creatures  of  the  court,  and 
the  sale  Is  never  complete  until  it  Is  reported 
to  and  confirmed  by  the  court  Core  v. 
Strlckler,  24  W.  Va.  689,  696,  citing  Blair  v. 
Gore,  20  W.  Va.  265,  and  Kable  v.  Mitchell, 
9  W.  Va.  492.  Confirmation  cures  Irregu- 
larities and  gives  the  sale  the  same  validity 
and  effect  as  if  made  upon  the  precise  terms 
of  the  decree.  Rorer  on  Judicial  Sales,  §§ 
122,  127;  Robertson  v.  Smith,  94  Va.  250,  20 
S.  E.  579,  64  Am.  St  Rep.  723;  Langyher  v. 
Patterson,  77  Va.  470. 

It  is  the  universal  rule,  and  many  cases  in 
this  state  and  in  Virginia  so  decide,  that  if 
a  deficiency  In  quantity  is  found,  where  the 
sale  has  been  by  the  acre  the  purchaser  will 
be  entitled  to  an  abatement,  and  that  a  court 
of  equity  will,  even  after  deed  made,  abate 
the  defidency  from  the  unpaid  purchase  mon- 
ey. See  cases  collated  ir  13  Cyclopedic  Dig. 
525,  9a.  And  this  rule  is  applicable  alike  to 
sales  by  the  court  and  under  court  decrees, 
as  to  sales  by  individuals.  Watson  v.  Hoy, 
28  Grat  (Va.)  698,  Va.  Rep.  Ann.  220,  and 
note;  Crislip  v.  Cain,  19  W.  Va.  438;  Cooper 
V.  Hargis  (Ky.)  45  S.  W.  112;  Carmody  v. 
Brooks,  40  Md.  240;  Brown  v.  Wallace,  4 
Gill.  &  J.  (Md.)  479,  508;  Marbury  v.  Stone- 
street,  1  Md.  147;  Strodes  v.  Patton,  23  Fed. 
Cas.  237.  No.  13,538;  Myers  v.  Lindsay,  73 
Tenn.  331;  Trigg  v.  Jones'  Adm*r,  102  Ky.  44, 
42  S.  W.  848. 

But  it  is  said  that  although  the  purchaser. 
In  1894,  obtained  leave  to  do  so  she  never  in 
fact  filed  her  petition;  that  the  order  of 
November  26,  1901,  treating  it  as  having 
been  filed  at  a  former  term,  and  directing 
process  thereon,  was  a  misrecital,  and  that 
no  process  having  been  in  fact  issued  there- 
on, defendants  were  not  bound  thereby,  and 
that  not  only  these  proceedings,  but  the  pro- 
ceedings upon  the  amended  petition  filed  by 
the  administrator  In  1906,  the  purchaser  In 
her  petition  admitting  knowledge  of  the  al- 
leged deficiency  as  early  as  January,  1893, 
came  too  late,  and  that  relief  was  rightfully 
denied  under  the  rule  caveat  emptor,  and  be- 
cause of  laches,  and  because  the  decrees  con- 
firming the  sale  and  distributing  the  pro- 
ceeds thereof  to  creditors  and  distributees 
being  final  were  not  reviewable,  except  upon 
bill  of  review  filed  in  time  and  with  proper 
averments. 

The  authorities  do  not  support  the  position 
of  counsel.  A  purchaser  at  a  judicial  sale  is 
not  precluded  by  such  decree  from  obtaining 
relief  from  such  mistake.    Relief  may  be  ob- 


tained in  such  cases  by  defense  to  a  rule 
against  the  purchaser  to  show  cause  why  the 
land  should  not  be  resold  to  pay  the  balance 
of  purchase  money.  Jones  v.  Tatum,  19  Grat. 
(Va.)  720;  Crislip  v.  Cain,  supra.  Also  by 
petition  filed  in  the  cause  by  the  purchaser. 
Watson  V.  Hoy,  supra;  Marbury  v.  Stone- 
street  supra;  Brown  v.  Wallace,  supra. 
While  the  rule  caveat  emptor  is  applicable  to 
all  judicial  sales  so  far  as  title  is  concerned, 
it  has  never  been  applied  either  in  Virginia 
or  in  this  state  so  far  as  we  can  find  to  cases 
of  deficiencies  in  quantity  of  land  where  sold 
by  the  acre.  Watson  v.  Hoy,  supra,  page  710 
of  28  Grat.  In  the  case  just  cited  the  court 
below  appears  to  have  been  of  a  different 
opinion,  but  Judge  Burks,  referring  thereto, 
says :  "I  cannot  agree  to  this.  It  is  true  that 
in  Virginia  the  general  rule  would  seem  to 
be  that  objections  by  purchasers  to  Judicial 
sales  for  defect  of  title  must  be  made  before 
the  sale  is  confirmed  by  the  court,  and  that 
such  objections  afterwards  made  camo  too 
late,"  citing  cases.  "But"  says  he,  **I  appre- 
hend the  rule  has  no  application  to  ihe  equity 
of  a  purchaser  arising  from  after  discovered 
mistake,  fraud,  or  other  like  matter.  Courts 
of  equity  are  always  ready  to  relieve  Innocent 
injured  parties  in  such  cases,  unless  by  rea- 
son of  acquiescence,  laches  or  other  special 
circumstances,  relief  would  be  inequitable. 
There  were  no  such  circumstances  precluding 
relief  in  this  case."  And,  at  page  711  of  28 
Grat.,  he  further  says:  "The  mistake  can  be 
rectified  and  compensation  made  to  appellant 
by  allowing  for  the  ascertained  deficiency  a 
proper  abatement  of  the  balance  of  purchase 
money  still  owing  by  him;  and  thus,  while 
doing  justice  to  him,  no  harm  will  be  done 
to  others.  It  would  be  singular  indeed  if 
this  could  not  be  done  by  a  court  of  equity 
which  by  its  agents  is  a  party  to  a  mistake 
It  is  called  upon  to  relieve  against." 

Nor  do  we  think  the  rule  respecting  laches 
applicable.  No  one  can  be  injuriously  af- 
fected by  the  abatement.  At  least  no  equi- 
ties appear,  and  none  are  alleged  by  way 
of  defense.  The  last  payment  of  purchase 
money  is  still  in  the  hands  of  the  purchaser, 
or  her  representative.  She  Is  not  suing  to 
recover  back  money  paid.  Within  a  year 
after  sale  and  confirmation  thereof,  and 
after  discovering  the  mistake,  she  present- 
ed and  obtained  leave  to  file  her  petition  set- 
ting up  the  mistake  and  praying  for  an 
abatement,  thus  making  a  record  In  the 
cause  of  her  claim;  and  though  she  after- 
wards delayed  suing  out  process  and  bring- 
ing the  matter  to  an  issue  the  last  payment 
was  not  due  and  did  not  become  due,  except 
the  Interest,  until  the  death  of  the  widow. 
No  one  has  been  prejudiced  or  Injured  by 
the  delay,  so  far  as  appears,  and  If  a  mis- 
take was  actually  made  there  is  nothing  to 
preclude  the  court  in  granting  the  relief 
prayed  for.  In  a  general  creditors  suit  the 
filing  of  a  petition  by  a  creditor  in  a  pend-. 
ing  suit  stops  the  running  of  the  statute 
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of  limitations.  Jackson  ▼.  Hull,  21  W.  Va. 
601.  In  Ewlng  v.  Ferguson,  33  Grat.  (Va.) 
548»  it  was  decided,  that  tbe  first  action 
taken  \>j  a  party  for  the  assertion  of  his 
claim  by  legal  process,  whether  that  be  by 
the  issuing  of  process  commencing  suit,  or 
the  filing  of  a  petition  in  a  suit  already 
commenced,  is  treated  as  the  institution  of 
a  suit,  and  from  that  time  the  statute  of 
limitations  ceases  to  run  against  him. 
These  cases  it  is  true  were  creditors  suits, 
and  the  petitions  were  creditors  petitions 
filed  therein,  and  are  not  strictly  applicable 
to  cases  like  the  one  we  have  here.  How- 
ever, when  the  purchaser  asked  and  was 
given  leave  to  file  her  petition  in  the  cause, 
that  was  a  step  which  she  had  the  right  to 
take,  was  the  assertion  of  her  right  neg- 
ativing abandonment  thereof,  or  acquies- 
cence therein,  and  gave  notice  to  the  court, 
her  vendor,  of  her  claim  to  abatement  of 
purchase  money,  and  of  which  the  court 
took  notice  by  giving  her  leave  to  file  it, 
and  by  afterwards  treating  her  petition  as 
filed,  and  directing  process  thereon.  The 
petition  thus  became  a  part  of  the  record. 
Parks  V.  Petroleum  Co.,  25  W.  Va.  108.  But 
the  petitioner  was  not  bound  to  have  filed 
any  petition.  She  might  have  waited  until 
sued  on  her  bond,  or  was  proceeded  against 
by  rule  to  resell  the  property.  So  long  as 
she  had  the  money  in  her  hands  time  did 
not  run  against  her  right  to  defend  the  col- 
lection of  the  purchase  money.  Smith  v. 
Ward,  66  S.  B.  234. 

It  is  further  contended,  in  support  of  the 
decree  below,  that  petitioner  did  not  make 
out  a  case  for  relief,  that  the  petition  was 
not  sworn  to  as  it  is  claimed  a  bill  of  review 
or  petition  to  rehear,  based  on  after  discov- 
ered evidence,  is  required  to  be.  The  peti- 
tion is  not  a  bill  of  review,  nor  a  petition  to 
rehear  the  decrees,  and  the  rules  applicable 
thereto  are  Inapplicable.  The  petition  charg- 
ed a  mistake,  a  shortage  in  the  land  sold. 
No  plea  or  answer  of  the  defendants  denied 
it.    It  must  be  treated  as  taken  for  confessed. 

Another  question  presented  by  the  record, 
but  not  by  counsel,  has  given  us  some 
trouble.  The  shortage  of  11.60  acres  is  less 
than  three  per  cent  of  the  total  acreage 
sold.  Should  the  arbitrary  rule  of  five  per 
cent  first  announced  by  this  court  in  W.  M. 
&  M.  Co.  V.  Peytona  C.  C.  Co.,  8  W.  Va.  406, 
437,  and  recognized  in  Pratt  v.  Bowman,  37 
W.  Va.  715,  721,  17  S.  B.  210,  be  applied 
here?  If  it  should,  the  shortage  being  less 
than  five  per  cent,  petitioner  did  not  make 
out  a  case  for  relief.  One  answer  to  this 
question,  suggested  in  council,  was  that  the 
rule  was  inapplicable  to  cases  of  sales  by 
the  acre,  but  only  where  land  is  sold  as 
containing  a  definite  number  of  acres  "more 
or  less,"  or  "estimated  to  contain"  a  certain 
number  of  acres,  or  with  like  descriptive 
words.  But  as  this  allowance  of  five  per 
cent  is  intended  to  cover  inaccuracies  rea- 
sonably imputable   to   variation   of  instru- 


ments and  small  errors  in  surveys,  Pratt  t. 
Bowman,  supra,  p.  721,  we  do  not  see  why 
upon  principle,  it  should  not  be  applied  In 
cases  of  sales  by  the  acre,  for  in  either  case 
parties  must  necessarily  be  deemed  to  con- 
tract with  reference  to  all  such  inaccura- 
cies. Hilllard  on  Vendors  (2nd  Ed.)  329. 
This  writer  says:  "But,  in  general,  on  a  sale 
of  land  by  the  acre,  relief  is  to  be  granted 
for  all  deficiencies^  not  reasonably  imput- 
able to  the  variation  of  instruments  and 
small  errors  in  surveys,  whether  the  pur- 
chaser has  expressly  retained  an  election  to 
have  the  tract  surveyed  or  not"  Citing 
therefor  Nelson  v.  Carrington,  4  Munf.  (Va.) 
332,  6  AnL  Dec.  519.  But  where  and  how 
did  this  arbitrary  rule  of  five  per  cent  orig- 
inate? Judge  Hoffman  in  W.  M.  &  M.  Co. 
V.  Peytona  C.  C.  Co.,  supra,  at  page  437  of 
8  W.  Va.,  says:  "It  is  settled,  in  Virginia 
and  West  Virginia,  that  when  a  person  has 
sold  and  conveyed  a  tract  of  land,  described 
as  containing  a  definite  quantity,  at  a  spec- 
ified price,  it  is  presumed  that  the  estimated 
quantity  was  believed  to  be  substantially 
correct — within  five  per  cent  of  exact  ac- 
curacy; that  it  constituted  a  material  ele- 
ment in  the  determination  of  the  price;  and 
that,  unless  it  appear  that  considerable  un- 
certainty or  actual  risk  as  to  the  quantity 
was  contemplated  or  intended;  If  In  fact 
the  quantity  is  afterwards  ascertained  to 
be  materially  less,  and  the  purchaser  prop- 
erly asserts  his  right  in  a  reasonable  time 
and  under  reasonable  circumstances,  a  court 
of  equity  will  grant  him  relief.  Though  the 
sale  be  not  by  the  acre,  but  by  the  tract  in 
gross,  this  nevertheless  is  now  the  rule  of 
decision.  But  in  many — ^perhaps  most  cases 
of  sales  by  trustees  and  other  fiduciaries  or 
officers,  it  may  be  different  This,  how- 
ever, it  is  not  necessary  now  to  determine." 
No  cases,  however,  are  cited  by  Judge  Hoff- 
man declaring  this  arbitrary  rule.  He 
likely  deduced  it  from  the  decided  cases  in 
which  relief  has  generally  been  denied  where 
the  deficiency  has  been  less  than  five  per 
cent  But  we  do  not  think  that  in  this  day  of 
improved  methods  and  Infitruments,  such  an 
arbitrary  rule  should  l>e  applied,  especially 
when  Involving  valuable  lands  like  those  in- 
volved here.  A  shortage  of  more  than  eleven 
acres  of  very  valuable  farm  lands,  practical- 
ly level,  in  a  survey  of  409  acres,  or  398  as 
tbe  case  may  be,  is  entirely  too  much  of  a 
discrepancy  to  reasonably  impute  to  varia- 
tions of  Instruments  or  small  errors  in  sur- 
veys. Certainly  lands  of  the  character  of 
these  lands  can  and  should  be  surveyed  with 
more  accuracy  than  that  The  deficiency 
here  we  do  not  think  can  reasonably  be  Im- 
puted to  such  inaccuracies,  and  if  not  the 
relief  ought  to  be  granted.  Hilllard  on  Ven- 
dors, supra;  Young  v.  Craig,  2  Bibb  (Ky.) 
270;  Grundy  v.  Grundy,  12  B.  Mon.  (Ky.) 
269. 

In  the  absence  of  any  showing  to  the  con- 
trary we  think  the  petitioner  was  entitled  to 
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the  relief  prayed  for.  The  decree  below  will 
therefore  be  reversed,  and  such  decree  as  the 
circuit  court  should  have  entered  will  be  en- 
tered here. 


(67  W.  Va.  408) 
J.  a  ORRICK  &  SON  CO.  v.  DAWSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  3,  1910.) 

(ByUahiu  hy  the  Court.) 

L  Set-Off  and  Countebclaim  (5  32*>— Re- 
coxjPMENi^— Breach  of  Contract, 

Defendant  cannot  recoup  damages  if  they 
depend  on  the  breach  of  a  contract  different 
from,  and  independent  of,  the  one  on  which  suit 
ia  brought. 

[Ed,  Note.— For  other  cases,  see  Set-Oflf  and 
Counterclaim,-  Cent.  Dig.  f  53;  Dec  Dig.  | 
32.*] 

2.  Set-Off  and  Coitntbbclaim  (f  82*)— Re- 
coupment—Contracts. 

In  an  action  by  plaintiff  for  the  price  of 
goods  sold  and  delivered,  defendant  cannot  re- 
coup damages  for  plaintiff's  refusal  to  accept 
other  goods  sold  to  plaintiff  by  defendant  under 
a  separate  and  independent  contract. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Oounterclahn,  Cent.  Dig.  S  53 ;  Dec.  Dig.  §  32.*1 

8.  Evidencx    (I    441*)  —  Parol    ESvidence  — 
Contradiotino  Written  Contract. 

Parol  testimony  is  inadmissible  to  prove 
an  unwritten  agreement  made  at  the  time  of, 
or  prior  to,  a  written  agreement^  for  the  pur- 
pose of  varying  or  contradicting  the  terms  of 
the  latter. 

[E)d.  Note.— For  other  cases,  see  £}vidence. 
Cent  Dig.  li  171ft-1845,  2030-2047 ;  Dec.  Dig. 
I  441.*] 

Error  to  Circuit  Court,  Morgan  County. 

Action  by  the  J.  C.  Orrick  &  Son  Compa- 
ny against  W.  B,  Dawson.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Mod- 
ified and  affirmed. 

Forreat  W.  Brown,  for  plaintiff  In  error. 
Faulkner,  Walker  &  Woods,  for  defendant 
in  error. 

WILLIAMS,  J.  Writ  of  error  to  circuit 
court  of  Morgan  county.  Action  of  assump- 
sit by  the  J.  C.  Orrick  &  Son  Company,  a 
corporation,  against  W.  B.  Dawson.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. 

Plaintiff  is  a  wholesale  dealer  In  cans  and 
canned  fruits  and  v^etables  in  the  city  of 
Cumberland,  Md.,  and  defendant  is  engaged 
in  growing  and  canning  fruits  and  vegetables 
in  Morgan  county,  W.  Va.  Plaintiff  sold  a 
lot  of  cans  and  solder  to  defendant,  and  al- 
so tx>ught  from  him  some  canned  goods. 
The  action  is  to  recover  the  balance  on  ac- 
count which  plaintiff  claims  is  due  It. 
There  Is  no  dispute  concerning  the  items  of 
account  as  shown  by  plaintiff's  bill  of  par- 
ticulars, except  an  item  of  $28  for  car  de- 
murrage, which  plaintiff  abandoned.  The 
controversy  is  concerning  the  right  of  de- 
fetidant  to  recoup  damages  for  the  alleged 
fkilnre  of  plaintiff  to  accept  canned  goods 


from  defendant  In  payment  of  the  cans  and 
solder  which  it  had  sold  him,  with  the  un- 
derstanding, as  defendant  claims,  that  they 
were  to  be  thus  paid  for,  but  which  agree- 
ment, it  is  contended,  plaintiff  refused  to 
carry  out.  A  trial  was  had  at  the  July 
term,  1906,  which  resulted  in  a  verdict  in 
favor  of  plaintiff  for  $1,043.74,  upon  a  de- 
murrer by  plaintiff  to  defendant's  evidence. 
The  court  took  time  to  consider  of  its  judg- 
ment upon  said  demurrer  until  the  April 
term,  1007,  when  it  decided  in  favor  of 
plaintiff,  and  rendered  judgment  for  the 
amount  of  the  verdict. 

Defendant  took  two  several  bills  of  excep- 
tions to  the  action  of  the  court  in  refusing 
to  permit  him  to  give  oral  testimony  to 
prove  the  following  facts,  viz.:  That  he 
had  purchased  the  cans  and  solder  from 
plaintiff  with  the  understanding  that  they 
were  to  be  paid  for  in  canned  goods  in  the 
season  of  1908,  as  per  agreement  or  order 
dated  March  24,  1903.  That  J.  C.  Orrick, 
president  of  plaintiff  company,  had  inspect- 
ed and  approved  the  canned  goods  at  de- 
fendant's cannery.  That  defendant  had 
shipped  to  plaintift  one  car  load  of  the 
goods.  That  it  had  the  other  goods  ready 
to  ship,  but  did  not  do  so  because  plaintiff 
refused  to  acc^t  them,  and  that,  on  ac- 
count of  such  refusal  to  comply  with  its 
contract,  defendant  was  compelled  to  sell 
the  goods  to  another  purchaser  at  a  less 
price  than  that  for  which  he  had  previous- 
ly sold  the  same  goods  to  plaintiff,  after  the 
season  was  over,  and  that  he  thereby  suf- 
fered damages  as  set  out  in  detail  in  his 
notice  of  recoupment,  which  amount  of  loss 
claimed  is  $1,677.85. 

Was  it  error  to  exclude  this  testimony? 
Is  it  consistent  with  the  facts  stated  in  the 
notice  of  recoupment  filed  by  defendant? 
Although  the  defense  of  recoupment,  espe- 
cially in  an  action  of  assumpsit,  may  be 
made  under  the  general  issue,  and  need  not 
be  specially  pleaded  (Franklin  v.  Lilly  Lum- 
ber Co.,  66  W.  Va.  164,  66  S.  B.  225 ;  Sterling 
Organ  Co.  v.  House,  25  W.  Va.  64),  still  the 
evidence  offered  in  support  of  the  damage 
sought  to  be  recouped  should  be  consistent 
with  the  facts  alleged  In  the  written  notice 
of  recoupment  Defendant  could  not  file  no- 
tice of  one  state  of  facts  as  his  grounds  for 
recoupment,  and  then  Introduce  evidence  of 
a  different  state  of  facts.  Such  notice, 
while  not  a  technical  plea,  is  still  in  the  na- 
ture of  a. plea  to  the  extent,  at  least,  that 
the  probata  would  have  to  correspond  with 
the  allegata  in  the  notice.  Such  rule  is 
necessary  to  prevent  a  surprise  to  plaintiff. 
Powell  V.  Love,  36  W.  Va.  96,  14  S.  E.  405; 
Sterling  Organ  Co.  v.  House,  25  W.  Va.  64. 
Defendant  filed,  as  part  of  his  notice  of 
recoupment,  a  copy  of  the  written  contract 
of  sale  by  him  to  plaintiff  of  "4,000  cases  of 
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fon  standard  8  lb.  Tomatoes  at  72^  per 
dozen,  labeled."  The  contract  was  dated 
March  24,  1908,  and  the  gooas  were  to  be 
delivered  f.  o.  b.  In  Morgan  county,  W.  Va., 
during  the  packing  season  of  1908.  This 
would  be  some  months  after  the  date  of 
the  contract.  The  terms  of  sale  expressly 
stated  are:  "Net  cash  on  receipt  of  goods." 
Plaintiff's  suit  is  for  the  price  of  cans  and 
solder  sold  to  defendant,  and  defendant 
contends  that  the  sale  of  the  tomatoes  and 
the  purchase  of  the  cans  are  parts  of  one 
and  the  same  transaction,  constituting  one 
contract;  In  other  words,  that  the  sale  of 
the  tomatoes  was  the  consideration  for  the 
purchase  of  the  cans;  and  that  he  was 
damaged  by  the  subsequent  failure  of  plain- 
tiff to  take  the  tomatoes.  On  the  other 
hand,  plaintiff  contends  that  they  are  two 
separate  transactions,  made  at  different 
times,  and  therefore  independent  of  each 
other.  If  defendant's  contention  be  right, 
he  would  be  allowed  to  recoup  whatever 
damages  he  actually  suffered  resulting  from 
plaintiff's  breach  of  the  contract,  not  to  ex- 
ceed plaintiff's  claim.  B.  &  O,  R.  R.  Co.  v. 
Jameson,  13  W.  Va.  833,  31  Am.  Rep.  775; 
Logie  ▼.  Black.  24  W.  Va.  1;  Dillon  v. 
Eakle,  43  W.  Va.  502,  27  S.  E.  214;  Bunt- 
ing V.  Cochran,  99  Va.  558,  39  S.  E.  229; 
Clark's  Cove  Guano  Co.  v.  Appling,  33  W. 
Va.  470,  10  S.  E.  809;  Natural  Gas  Co.  v. 
Healy,  33  W.  Va.  102,  10  S.  E.  56.  But,  if 
plaintilTs  contention  is  correct,  defendant 
could  not  recoup  damages  for  plaintiff's 
failure  to  receive  the  tomatoes  in  the  pres- 
ent action,  which,  as  above  stated.  Is  a  suit 
for  the  price  of  the  cans.  Before  a  defend- 
ant can  be  allowed  to  recoup  damages 
against  a  plaintiff's  demand,  it  must  be 
shown  that  the  damages  sought  to  be  re- 
couped grow  out  of  a  breach  of  the  same 
contract  on  which  plaintiff  sues,  or  out  of 
some  other  agreement  so  intimately  related 
to  it  as  to  be  a  part  of  it  Logie  v.  Black, 
supra.  Consequently,  in  order  to  determine 
whether  or  not  defendant's  testimony  was 
properly  excluded,  we  must  consider  (1) 
whether  the  sale  of  the  tomatoes  and  the 
purchase  of  the  cans  and  solder  are  one 
and  the  same,  or  whether  they  are  inde- 
pendent contracts;  and  (2)  whether  or  not, 
if  they  are  one,  or  parts  of  one,  transac- 
tion, or  agreement,  the  oral  testimony  of- 
fered and  excluded  contradicts  the  terms  of 
the  written  contract  for  the  sale  of  the 
tomatoes.  The  written  contract  shows  that 
the  sale  of  the  tomatoes  was  made  on 
March  24,  1903,  and  that  they  were  to  be 
paid  for  in  "net  cash  on  receipt  of  goods." 
There  is  no  mention  made  of  the  cans  in 
this  contract    It  then  becomes  material  to 


know  when  the  cans  were  purchased.  Was 
it  at  the  same  time  of  the  sale  of  the  to- 
matoes, or  a  later  date?  If  they  were  pur- 
chased later,  and  with  the  understanding 
or  agreement  that  they  were  to  be  paid  for 
with  the  tomatoes,  we  have  no  doubt  that 
the  two  transactions  might  then  be  regard- 
ed as  one  for  the  purpose  of  recoupment 
because  such  subsequent  oral  contract 
would  then  operate  as  a  modification  of  the 
previous  one,  changing  the  terms  of  pay- 
ment for  the  tomatoes  from  "net  cash"  to  a 
payment  in  cans,  or  at  least  to  a  part  pay- 
ment in  cans.  Such  a  subsequent  oral  modi- 
fication of  a  written  agreement  is  allowable 
in  law,  and  would  make  the  two  agreements 
related  parts  of  one  contract  for  the  pur- 
pose of  recouping  damages  for  a  breach  of 
either,  in  an  action  upon  the  other.  But  ^ 
the  purchase  of  the  cans  was  made  prior  to 
or  at  the  time  of  the  sale  of  the  tomatoes, 
it  should  have  been  incorporated  in  the 
written  contract,  otherwise  oral  proof  of  it 
cannot  be  received  to  contradict  the  writ- 
ing. 1  Greenleaf  on  Evidence,  |  275.  The 
rejected  testimony  of  defendant  would 
prove,  if  admissible,  that  the  two  contracts 
were  either  made  at  the  same  time,  or,  if 
not  at  the  same  time,  that  the  cans  were 
purchased  prior  to  the  sale  of  the  tomatoes. 
He  says  "that  he  purchased  cans  and  solder 
in  the  bill  of  particulars  mentioned  with 
the  understanding  that  they  were  to  be 
paid  for  with  canned  goods  in  the  season 
of  1903,  and  be  used  in  the  preparation  of 
said  goods,  and  with  the  understanding 
that  the  plaintiff  should  purchase  from  said 
defendant  4,000  cases  of  canned  tomatoes 
as  per  an  agreement  or  order,  dated  March 
24,  1903."  The  language,  "that  the  plain- 
tiff should  purchase  from  said  defendant" 
etc.,  implies  that  it  had  not  then  purchased. 
The  verb  "should  purchase"  denotes  future 
time,  and  negatives  the  idea  that  a  pur- 
chase of  the  tomatoes  had  then  been  made. 
If  the  written  contract  had  been  made  prior 
to  the  time,  with  reference  to  which  de- 
fendant was  testifying,  he  would  not  have 
spoken  of  a  future  purchase  of  the  toma- 
toes, because  that  contract  shows  a  sale  as 
of  its  date,  providing  for  a  future  delivery. 
The  circuit  court  committed  no  error  In 
excluding  defendant's  testimony,  and  Its 
judgment  will  be  modified  to  the  extent  of 
providing  that  it  shall  not  prejudice  the 
right  of  defendant  to  bring  an  independent 
action  against  plaintiff  for  its  alleged 
breach  of  the  contract  for  the  purchase  of 
the  4,000  cases  of  canned  tomatoes,  and,  as 
so  modified,  it  will  be  affirmed,  with  costs 
to  appellee. 
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HOGG  T.  McGUFFIN  et  al. 

(Supii^me  Ck>urt  of  Appeals  of  West  Virginia. 

May  3,  1910.) 

(Syllabus  by  the  Court.) 

1.  SPKomo  Pebfosicance  (f  5^)— Oxchanoe 
OF  Stock— Inadequate  Legal  Remedy. 

Ekioity  will  decree  specific  performance  of 
A  contract  for  exchange  of  shares  of  stock  in 
corporations  when  legal  remedy  is  not  adequate 
because  the  stociE  sought  is  of  special  and  pecu- 
liar value,  or  is  not  readily  purchasable  in  the 
market,  or  has  no  certain  ascertainable  yalue, 
or  a  money  judgment  against  the  party  would 
be  worthless  because  of  his  insolvency,  or  other 
dicumstance  in  the  case  calling  for  specific  per- 
formance as  the  only' adequate  relief. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S|  5-^;    Dec.  Dig.  |  5.*] 

2.  Specifio   Pebformance    (t    127^)— Relief 
Awabded— Right  to  Lien. 

If  one  is  entitled  to  have  specific  perform- 
ance of  a  contract  for  exchange  of  stock  in  cor- 
porations, and  one  of  the  parties  transfer  to 
an  innocent  purchaser  the  stock  which  he  is  to 
transfer  in  exchange,  equity  will  give  the  other 
party  to  the  contract  a  charge  or  lien  upon  the 
purchase  money  yet  in  the  hands  of  such  pnr- 
diaser. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  Si  406-411 ;  Dec.  Dig.  S 
127.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  Gory  Hogg  against  R.  M.  McGuflIn 
and  others.  Decree  for  defendants,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Hubard  &  Lee  and  A.  W.  Reynolds,  for  ap- 
pellant H.  A.  Ritz,  Sanders  &  Crockett,  Dil- 
lon &  Nuckolls,  and  S.  L.  Walker,  for  appel- 
lees. 


BRANNON,  J.  A  written  contract  was 
made  between  R.  M.  McGuflIn  and  Gory  Hogg 
by  which  McGuflSn  agreed  to  sell  to  Hogg  50 
shares  of  the  stock  of  the  Pike  Collieries 
Company  at  the  par  value  of  $100  each;  and 
the  contract  provided  that  McGufBn  would,  at 
the  expiration  of  two  years  from  the  date  of 
contract,  if  Hogg  should  so  request,  sell  and 
transfer  to  Hogg  50  shares  of  the  stock  of 
the  Harvey  Coal  &  Coke  Company,  in  ex- 
change for  the  stock  of  the  Pike  Collieries 
Company,  which  latter  stock  Hogg  agreed  to 
transfer  to  McGuflSn  in  case  of  such  exchange. 
Hogg  paid  McGuflan  for  the  Pike  Collieries 
stock  15,000  by  check  to  him.  Certificate  of 
stock  was  issued  to  Hogg  by  the  Pike  Col- 
lieries Company.  At  the  date  of  the  contract 
McGnffln  owned  a  large  amount  of  stock  In 
the  Pike  Collieries  Company,  and  he  owned 
75  shares  of  stock  in  the  Harvey  Coal  &  Coke 
Company.  The  written  contract  declared  on 
its  face  that  the  50  shares  of  stock  In  the 
Harvey  Coal  &  Coke  Company  sold  by  Mc- 
Gnffln to  Hogg  stood  on  the  books  of  the  Har- 
rey  Company  In  the  name  of  McGuffln.  Some 
time  after  this  written  contract  a  written  con- 
tract was  made  between  J.  A.  McGuffln,  R. 
M.  McGuffln,  A.  P.  Gibson,  S.  C.  Wilson,  and 


Gory  Hogg,  parties  of  the  first  part,  and  S. 
Dixon,  of  the  second  part,  by  which  J.  A.  Mc- 
Guffln, Gibson,  and  Wilson  sold  Dixon  certaiL 
shares  In  the  Dunn  Loop  Coal  Company  and 
In  the  Prudence  Coal  Company  and  the  Har- 
vey Coal  &  Coke  Company ;  and  R.  M.  McGuf- 
fin  sold  Dixon  75  shares  In  the  Harvey  Coal 
&  Coke  Company  and  30  shares  In  the  Dunn 
Loop  Coal  Company  and  200  shares  In  the 
Prudence  Coal  Company;  and  Gory  Hogg  sold 
Dixon  20  shares  In  the  Prudence  Coal  Com- 
pany. For  the  shares  of  stock  sold  to  Dixon 
by  R.  M.  McGufl^  Dixon  paid  some  cash,  and 
executed  to  McGuffln  four  notes  payable  In 
the  future,  amounting  to  the  sum  of  $89,050. 
The  contract  last  mentioned  provided  that 
the  stock  sold  to  Dixon  by  the  parties  should 
be  deposited  with  the  notes  as  collateral  se- 
curity for  the  payment  of  the  notes,  and  in 
pursuance  of  that  clause  of  the  contract  the 
said  notes  made  by  Dixon  and  the  certificates 
of  stock  sold  to  him  by  the  selling  parties 
were  deposited  In  the  hands  of  the  Citizens' 
National  Bank  of  Charleston,  with  the  under- 
standing or  upon  the  trust  that  the  bank 
should  receive  payment  from  Dixon  of  the 
notes,  and  when  paid  deliver  to  him  the  cer- 
tificates of  stock.  Afterwards,  within  two 
years  from*  the  date  of  the  sale  by  McGuffln 
to  Hogg  of  the  Pike  stock,  Hogg  notified  Mo 
Guffin  of  his  desire  to  make  the  exchange  of 
stock  provided  for  by  the  contract,  and  ex- 
pressed his  readiness  to  transfer  to  McGuffln 
the  Pike  stock,  and  demanded  of  McGuffln 
that  he  transfer  to  Hogg  the  50  shares  of 
stock  In  the  Harvey  Coal  &  Coke  Company. 
McGuffln  responded  to  this  request  and  de- 
mand that  he  had  sold  the  Harvey  stock  to 
Dixon,  and  that  he  could  not  make  the  ex- 
change on  that  account,  but  offered  to  repay 
Hogg  the  $5,000  which  Hogg  had  paid  him 
for  the  Pike  stock,  with  Interest  Hogg  de- 
clined such  adjustment,  and  he  brought  this 
suit  against  McGuffln  making  him  and  the 
Citizens'  National  Bank  of  Charleston  and  W. 
M.  Williamson,  Its  cashier,  defendants.  The 
relief  asked  by  the  bill  is  that  an  injunction 
be  awarded  restraining  McGuffln  from  collect- 
ing any  money  on  the  notes  of  Dixon,  held  by 
Williamson  and  the  bank,  calling  them  trus- 
tees, or  from  making  any  transfer  of  the 
notes,  and  that  Williamson  and  the  bank  be 
enjoined  from  disbursing  or  disposing  of  any 
money  that  might  be  paid  on  the  notes,  and 
that  the  notes  In  the  hands  of  WllUamsou 
and  the  bank  and  the  funds  arising  from 
them  be  attached  and  garnished  in  the  hands 
of  such  trustees,  and  applied  as  the  court 
might  decree,  and  that  the  funds  arising 
therefrom  be  held  intact  to  satisfy  any  de- 
cree In  the  case,  and  that  the  contract  be- 
tween Hogg  and  McGuffln  be  specifically  en- 
forced, in  so  far  as  possibly  and  that  if  the 
court  should  be  unable  to  comp^  performance 
of  the  contract  between  Hogg  and  McGufiSn 
by  compelling  a  transfer  of  the  50  shares  of 
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stock  of  the  Harvey  Company,  McGuffin  be 
required  to  pay  Hogg  the  full  market  value 
of  the  stock,  and  upon  his  failure  to  do  so 
that  the  amount  be  paid  out  of  the  funds 
arising  from  the  said  notes  In  the  hands  of 
said  trustees,  and  that  the  status  of  the  par- 
ties be  xnreserved  and  complete  determination 
of  the  questions  involved  be  made.  I  will 
further  state  that  the  plaintiff  sued  out  a 
writ  of  attachment  against  the  estate  of  Mc- 
Guffin basing  it  upon  the  allegation  that  Mc^ 
Guffln  had  fraudulently  incurred  the  liability 
for  which  the  suit  was  brought.  Williamson 
and  the  bank  were  designated  as  persons  in- 
debted to  or  having  in  their  possession  effects 
of  R.  Iff.  McGuffin,  and  the  attachment  was 
served  on  them  as  garnishees.  The  result  of 
the  suit  was  that  the  attachment  was  quashed 
and  the  bill  dismissed  without  relief.  Gory 
Hogg  appeals. 

We  think  that  the  attachment  was  prop- 
erly quashed,  as  the  facts  show  no  fraudulent 
incurrence  of  the  liability.  Surely  there  was 
no  fraud  in  the  contraction  of  the  liability 
in  the  sale  by  McGuffin  to  Hogg  of  the  Pike 
stock,  and  the  affidavit  does  not  say  so;  but 
was  there  any  fraudulent  incurrence  of  lia- 
bility In  the  sale  by  McGuffin  of  his  stock  in 
the  Harvey  Company  to  Dixon?  If  McGuffin 
had  secretly  sold  such  stock,  Hogg  not  know- 
ing of  it,  there  would  be  plausibility  in  char- 
ging that  McGuffin  thereby  fraudulently  in- 
curred liability  to  Hogg  because  of  such  se- 
cret sale;  but  the  fact  is  that  Hogg  well  knew 
of  such  sale,  and  we  can  by  no  means  say  that 
the  sale  was  secret  or  fraudulent.  But  elim- 
inate the  attachment.  The  question  then 
comes,  Can  Hogg  support  this  suit  in  equity 
without  the  aid  of  that  attachment?  That 
attachment  if  good  would  fasten  or  clinch 
the  fund  in  the  bank's  hands  to  answer  the 
ultimate  decree ;  but  has  Hogg  other  ground 
for  fastening  his  claim  upon  that  fund?  We 
have  concluded  that  he  has.  We  cannot  as- 
sert that  legal  title  to  the  stock  was  in  Hogg, 
but  had  he  no  right  therein,  as  viewed  in  eq- 
uity? We  deem  It,  firstly,  pertinent  to  In- 
quire whether,  if  McGuffin  had  not  sold  the 
Harvey  stock  to  Dixon,  Hogg  could  enforce 
the  transfer  by  McGuffin  to  him  of  the  said 
stock.  As  a  general  rule  we  admit  that  spe- 
cific enforcement  of  a  contract  for  the  sale  of 
corporate  stock  will  not  be  made  in  a  court 
of  equity;  but  that  is  a  general  rule  and  I9 
subject  to  exceptions.  In  the  first  place,  this 
particular  stock  is  identified.  I  note  just 
here  the  fact  that  the  contract  by  which  Mc- 
Guffin sold  Hogg  the  Pike  stock,  and  promised 
exchange  of  it  for  Harvey  stock,  recited  on 
its  face  that  the  stock  so  sold  was  stock 
'*whlch  now  stands  on  the  books  of  said  Har- 
vey Coal  &  Coke  Company  in  the  name  of  the 
said  party  of  the  first  part'*  That  clause 
makes  the  contract  single  out  the  i^tock  from 
all  other  stock.  It  identifies  it.  We  may  say 
it  separates  It  from  all  other  stock,  and  en- 
ables any  one  to  put  his  finger  upon  it,  be- 
cause it  stood  in  the  name  of  >rr'Curiu  on  the 


stock  book  of  the  corporation,  separated  from 
the  stock  of  every  other  stockholder,  and  the 
certificate  had  its  distinctive  number.  Hogg 
had  an  option  to  acquire  it,  and  McGuffin 
must  keep  the  stock  to  answer  that  option. 
In  the  next  place,  It  Is  said  that  equity  will 
not  enforce  such  transfer  where  the  remedy 
at  law  is  adequate.  Suppose  a  lawsuit  by 
Hogg  against  McGuffin.  In  it,  in  order  to  fix 
damages,  it  would  have  to  be  made  to  appear, 
not  only  what  was  the  value  of  the  Harvey 
stock,  but  also  the  value  of  the  Pike  stock, 
and  the  difference  between  them  would  be 
the  damages.  But  without  detailing  the  evi- 
dence I  can  assert  that  it  would  be  impossible 
to  fix  the  value  of  the  Pike  stock.  It  was 
not  on  the  stock  market  list  As  McGuffin 
himself  admits  it  had  no  fixed  value.  Not  a 
syllable  of  evidence  gives  any  value  to  It 
The  company  became  Indebted,  and  was 
thrown  Into  the  hands  of  a  receiver,  and 
large  debt  judgments  against  It  and  McGuffin 
as  its  surety  were  rendered,  and  if  that  stock 
had  any  value  whatever  it  would  be  far  be- 
low par,  practically  worthless,  and  any  value 
of  it  unascertainable.  Whilst  McGuffin  says 
It  would  be  worth  Something,  what  that  some- 
thing would  be  he  does  not  pretend  to  say. 
If  worth  anything  at  all,  its  worth  is  prob- 
lematical— ^unascertainable.  True,  if  entirely 
worthless,  it  would  not  be  deducted  from  the 
value  of  the  Harvey  stock;  but  I  say  that 
Its  value  could  not  be  ascertained,  which 
orlngs  it  under  the  rule  spoken  by  many  au- 
thorities. This  would  be  an  Impediment  to 
adequate  remedy  at  law. 

Again,  the  Harvey  stock  was  not  upon  the 
stock  list,  and  In  that  respect  had  no  stock 
list  value.  It  may  be  said  that  none  was  for 
sale,  none  could  be  purchased.  The  Harvey 
stock  was  very  valuable.  The  company  was 
very  little  Indebted,  the  corporation  a  going 
concern  and  earning  a  great  deal  of  money, 
and  paying  fine  and  increasing  dividends. 
Its  stock  had  a  peculiar  value,  worth  three 
or  four  for  one.  **If  it  appears  that  corpo- 
rate stock  contracted  for  is  desired  for  spe- 
cial and  legitimate  personal  purpose,  or  that 
its  market  value  cannot  be  fixed  with  cer- 
tainty because  the  stock  is  not  upon  the  mar- 
ket, it  is  manifest  that  a  Judgment  in  dam- 
ages would  be  inadequate  and  impracticable, 
and  specific  performance  may  be  granted," 
22  Am.  &  Eng.  Ency.  L.  (1st  Ed.)  993.  Fair- 
ly, Hogg  could  say — had  the  right  to  say — 
that  he  wanted  this  Harvey  stock  because  of 
its  present  and  promising  prospective  value. 
That  is  one  consideration  for  specific  per- 
formance. 

Another  consideration  calling  for  specific 
performance  is  that  this  Harvey  stock  was  a 
close  corporation.  Only  a  few  8toc|diolders 
held  it.  Not  a  case  of  great  corporations 
like  the  great  railroads  or  the  United  States 
Steel  Corporation,  with  millions  of  dollars 
of  stock  on  the  stock  list  and  purchasable 
In    the   open    market     This  Harv^   stock 
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could  not  be  purchased  In  the  open  market, 
and  the  evidence  shows  it  was  not  purchas- 
able. What  does  the  law  say  under  this  con- 
sideration? Cook  on  Corporations,  §  338, 
says:  "Where  the  value  of  the  stock  is  not 
easily  ascertained,  or  the  stock  is  not  to  be 
obtained  readily  elsewhere,  specific  perform- 
ance will  lie."  We  find  in  26  Am.  &  Eng. 
Ency.  L.  122,  this  statement:  "Specific  per- 
formance of  a  contract  for  the  purchase 
or  sale  of  stock  will  not  be  decreed  where 
the  stock  is  purchasable  on  the  market,  or 
has  money  value  which  may  be  readily  com- 
puted" "Specific  performance  will  not  be 
decreed  if  the  shares  are  readily  obtainable 
in  the  market"  0  Pomeroy,  Eq.  Rem.  |  752. 
But  such  is  not  the  case  with  the  Harvey 
stock.  Taylor  on  Corporations,  |  790,  says: 
"Further,  a  contract  for  the  sale  of  shares 
will  be  specifically  enforced  in  equity,  if  it 
is  not  unconscionable  or  against  public  poli- 
cy, when  from  the  scarcity  of  the  shares  or 
other  reasons  the  purchaser  cannot  go  into 
the  market  and  purchase  similar  ones.  But 
if  shares  similar  to  those  which  are  the  sub- 
ject of  the  sale  are  readily  purchasable  in 
the  market,  equity  will  not,  as  a  general 
rule,  specifically  enforce  the  contract;  but 
will  leave  the  parties  to  their  remedies  at 
law."  In  1  Cook  on  Corporations,  §  338,  we 
find  it  stated  that  if  the  stock  "is  easily  ob- 
tained in  the  market,  and  there  are  no  par- 
ticular reasons  why  the  vendee  should  have 
the  particular  stock  contracted  for,  he  is  left 
to  his  action  for  damages.  But  where  the 
value  of  the  stock  is  not  easily  ascertainable, 
or  the  stock  is  not  to  be  obtained  readily 
elsewhere,  or  there  is  some  particular  and 
reasonable  cause  for  the  vendee's  requiring 
the  stock  contracted  to  be  delivered,  a  court 
of  equity  will  decree  a  specific  performance 
and  compel  the  vendor  to  deliver  the  stock." 
This  law  is  well  stated  in*Safford  v.  Barber 
(N.  J.  Ch.)  70  Atl.  371.  I  refer  for  the  same 
purpose  to  Northern  O.  R.  Co.  v.  Walworth, 
103  Pa.  207,  44  Atl.  253,  74  Am.  St.  Rep.  683. 
In  Manton  v.  Ray,  18  R.  I.  672.  28  Atl.  098, 
49  Am.  St  Rep.  811,  it  is  held  that  if  the 
value  of  the  stock  is  uncertain  and  not  easily 
ascertainable  specific  performance  will  be 
decreed;  but  the  **true  standing  of  a  corpo- 
ration Is  seldom  known  outside  of  its  own 
officers.  A  stranger  would,  in  most  cases, 
find  it  difficult,  if  not  impossible,  to  prove 
the  real  value  of  Its  stock,  unless  It  Is  one 
that  is  rated  for  sale  in  the  market.  He  has 
no  access  to  its  books;  he  cannot  know  its 
assets  and  liabilities;  and  although  he  is 
willing  to  take  the  stock  for  a  price  he  might 
be  quite  unable  to  prove  that  it  was  worth 
that  or  any  other  price.  No  one  can  say 
that  the  remedy  of  damages  in  such  a  case  Is 
an  adequate  ren^dy."  I  dte  the  case  of 
Watklns  V.  Robertson,  105  Va.  269,  54  S.  E. 
33,  5  L.  R.  A.  (N.  S.)  1194,  115  Am.  St  Rep. 
880,  holding  as  follows:  "An  option  under 
seal  for  the  sale  of  shares  in  a  joint-stock 


company  is  a  binding  offer  from  which  the 
promisor  cannot  recede  during  the  time  stip* 
ulated  for  in  the  option,  and,  if  accepted  dur- 
ing that  time,  constitutes  a  contract  the  spe- 
cific performance  of  which  a  court  of  equity 
will  compel."  Another  reason  found  for 
specific  performance  as  stated  in  22  Am.  & 
Bug.  Ency.  L.  (1st  Ed.)  902,  is  the  insolvency 
of  the  defendant,  citing  Avery  v.  Ryan,  74 
Wis.  591,  43  N.  W.  317,  and  Clark  v.  Flint, 
a  Massachusetts  case  found  in  22  Pick.  231, 
33  Am.  Dec.  733,  holding  that,  "Remedy  by 
damages  against  one  actually  insolvent  is 
not  adequate  legal  remedy  such  as  will  pre- 
vent a  resort  to  equity."  The  evidence  prac- 
tically shows  McGuffin  to  be  insolvent.  Ho 
is  under  thousands  of  dollars  of  liability  by 
judgments  and  executions  against  him  as 
surety  for  the  Pike  Collieries  Company. 
True,  he  gives  evidence  that  he  had  a  very 
considerable  amount  of  property;  but  the 
whole  case  shows  that  his  solvency  is  very 
problematical  and  doubtful.  Now,  Is  Hogg 
to  be  compelled  to  take  a  mere  personal 
judgment  which  would  be  subordinate  to 
these  prior  Hens?  Equity  ought  not  to  say 
so.  The  case  Is  different  from  mere  ordinary 
personal  property,  such  as  horses  or  wheat, 
or  other  tangible  property,  because  such 
property  can  be  readily  bought,  and  one 
horse  is  as  good  as  another  in  this  sense. 
How  different  with  stock.  Hogg  had  right 
to  the  very  stock  in  this  valuable  Harvey 
coal  mine — a  particularly  valuable  one.  But 
on  this  question  of  specific  performance  of 
contracts  for  the  sale  of  stock  I  need  hardly 
have  gone  further  than  to  cite  our  own  case 
of  Bumgardner  v.  Leavitt,  35  W.  Va.  194,  13 
S.  E.  67,  12  L.  R.  A.  770,  where  it  was  held 
that  there  might  be  specific  performance  in 
the  case  of  stock  in  a  steamboat  company, 
a  case  similar  to  this.  That  case  asserts 
that  there  may  be  specific  performance  un- 
der special  circumstances. 

If  it  be  necessary  to  show,  as  I  think  it  is, 
that  if  McGuffin  yet  owned  the  stock  Hogg 
could  compel  him  to  transfer  it,  I  think  I 
have  shown,  by  ample  authority,  tiiat  he 
could  have  done  so.  I  assert  the  proposition 
that  by  the  contract  McGuffin  agreed  to  keep 
that  stock  ready,  to  answer  Hogg's  call  for 
it  Hogg  was  entitled  to  demand  the  very 
stock  itself.  He  had  an  option  to  buy  it  by 
exchange.  When  he  elected  to  make  that 
exchange,  and  thus  purchase  the  stock,  the 
option  was  converted  into  an  actual  contract, 
and  made  Hogg's  right  a  property  right. 
But  McGuffin  sold  the  stock.  What  then? 
Hogg  became  entitled  to  the  money  proceeds. 
It  is  a  trust  fund.  Hogg  has  a  lien  upon  it, 
because  we  may  regard  it  as  money  emanat- 
ing from  his  property.  Hogg  may  follow 
that  fund.  If  not,  what  is  his  remedy?  A 
mere  decree  for  money  against  McGuffin, 
and  he  Insolvent.  But  aside  from  that  con< 
slderation  Hogg  has  right  to  follow  that 
fund.    He  has  no  adequate  remedy  at  laV; 
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but  he  is  Bot  driven  to  any  remedy  at  law, 
doubtful  or  not,  because  be  has  a  right  to 
go  for  that  fund  Independent  of  considera- 
tions of  solvency  or  remedy  at  law.  In  Bar- 
rett ▼.  McAllister,  33  W.  Va.,  on  page  759,  11 
S.  E.,  on  page  228,  where  a  party  had  an  op- 
tion for  land  and  the  optioner  sold  it,  the 
court  declared  the  right  of  the  optionee  to 
follow  the  purchase  money,  and  said:  **ThIs 
is  entirely  consistent  with  equity  practice. 
On  the  execution  of  a  contract  of  sale  of 
real  estate,  the  vendor  becomes  trustee  for 
vendee,  and,  if  he  sells  subsequently  to  a 
third  party,  the  proceeds  will  be  affected 
with  the  trust,  and  the  vendee  is  entitled  to 
require  that  they  shall  be  paid  over  to  him 
in  lieu  of  the  estate  which  had  been  placed 
beyond  his  reach."  This  court  said  in  Bal- 
lard V.  Ballard,  25  W.  Va.  477.  "If,  therefore, 
the  vendor  should  again  sell  the  estate  of 
which  he  is  such  trustee  he  will  be  consid- 
ered as  selling  it  for  the  benefit  of  the  ven- 
dee, and  the  second  vendee  if  he  has  notice, 
or  the  conveyance  to  him  is  without  valuable 
consideration,  will  hold  the  estate  subject  to 
the  first  contract  and  be  compelled  to  con- 
vey it  to  the  first  purchaser."  "In  contracts 
of  sale  upon  the  purchaser's  option  the  ques- 
tion whether  or  not  a  conversion  is  effected 
at  all  cannot,  of  course,  be  determined  until 
the  purchaser  exercises  his  option;  but  the 
moment  when  he  does  exercise  it,  the  con- 
version as  between  the  parties  claiming  title 
under  the  vendor  relates  baclc  to  the  time 
of  the  execution  of  the  contract"  3  Pom- 
eroy,  Eq.  §  1163.  The  same  principle  is  stat- 
ed in  Minor  on  Real  Property,  §  474.  Sec- 
tion 1047,  Pomeroy,  Eq.,  says  as  follows: 
"By  the  well-settled  doctrines  of  equity  a 
constructive  trust  arises  whenever  one  party 
has  obtained  money  which  does  not  equita- 
bly belong  to  him,  and  which  he  cannot  in 
good  conscience  retain  or  withhold  from  an- 
other who  is  beneficially  entitled  to  it;  as, 
for  example,  when  money  has  been  paid  by 
accident,  mistake  of  fact,  or  fraud,  or  has 
been  acquired  through  a  breach  of  trust  or 
violation  of  fiduciary  duty  and  the  lilse.  It 
is  true  the  beneficial  owner  can  often  recov- 
er the  money  due  to  hipi  by  a  legal  action  up- 
on implied  assumpsit,  but  in  many  instan- 
ces a  resort  to  the  equitable  Jurisdiction  is 
proper  and  even  necessary."  And  the  same 
book  (section  1051)  says:  "As  a  necessary 
consequence  of  this  doctrine,  whenever  prop- 
erty subject  to  a  trust  is  wrongfully  sold 
and  transferred  to  a  bona  fide  purchaser  so 
that  it  is  freed  from  the  trust,  the  trust  im- 
mediately attaches  to  the  price  or  proceeds 
in  the  hands  of  the  vendor,  whether  such 
nrice  be  a  debt  yet  unpaid  due  from  the  pur- 
chaser or  a  different  kind  of  property  taken 
In  exchange,  or  even  a  sum  of  money  paid 
the  vendor,  as  long  as  the  money  can  be  iden- 
Mfled  and  reached  in  his  hands  or  under  his 
controL"    Thus  I  repeat  that  that  fund  is  a 


trust  fund  in  the  bank  which  Hogg  may  sub- 
ject to  his  claim. 

It  is  suggested  that  Hogg  Joined  In  the 
paper  by  which  McGuffLn  and  others  sold 
stocks  to  Dixon,  and  thus  Is  estopped  to 
make  the  claim  sought  to  be  asserted  in  this 
suit  Of  course,  that  would  estop  Hogg  as  to 
Dixon  from  specific  execution  by  transfer 
to  Hogg  of  the  stock,  on  the  principle  of 
estoppel  that  where  a  party  stands  by  when 
he  sees  another  buying  property,  and  does 
not  set  up  his  claim  and  give  warning  to 
the  purchaser,  he  is  estopped  from  claiming 
to  that  purchaser's  prejudice.  For  that  rea- 
son Hogg  cannot  claim  the  Harvey  stock, 
as  also  for  the  reason  that  Dixon  is  an  in- 
nocent purchaser.  But  that  has  nothing  to 
do  with  this  case.  Hogg's  consent  to  th^ 
sale  was  no  release  of  the  obligation  of  Mc- 
Guffin  to  him;  no  waiver  of  his  right  under 
another  and  different  contract  He  did  not 
sign  the  scratch  of  a  pen  or  utter  a  word 
by  which  he  released  the  contract  between 
him  and  McGuffln  or  the  obligation  of  Mc- 
GulHn  to  him.  We  cannot  take  away  from 
Hogg  his  vested  property  right  without  some 
action  of  his  plainly  so  operating.  It  does 
not  appear  that  Hogg  knew  at  the  time  of 
the  sale  to  Dixon  that  McGufiin  was  selling 
all  his  Harvey  stock;  he  might  have  thought 
he  had  yet  enough  left  to  answer  his  de- 
mand. 

But  it  occurred  to  me  whether  he  should  not 
have  inquired  whether  McGuffln  yet  owned 
enough  stock  to  answer  his  right  to  50  shares. 
On  further  reflection  I  conclude  that  that  is 
Immaterial;  for  even  if  he  knew  that  Mc- 
Guffln was  disposing  of  all  his  stock,  still 
that  would  not  bar  his  claim,  because  he 
had  the  right  to  look  to  that  fund  for  pay- 
ment   He  did  not  release  his  rights. 

It  is  argued  on  the  point  put  by  Jones  v. 
Tunis,  99  Va.  220;  37  S.  E.  841,  and  Pom- 
eroy's  Eq.  vol.  6,  {  837,  that  Hogg  knew, 
when  he  sued,  that  McGuffln  had  sold  the 
stock  to  Dixon,  and  could  not  have  specific 
performance.  We  admit  this  as  a  general 
rule,  but  we  do  not  decree  specific  perform- 
ance, and  ask.  Does  that  principle  repel 
Hogg  from  recourse  to  the  fund  coming  from 
his  property? 

It  is  argued  that  the  contract  was  not 
really  a  sale  by  McGuffln,  but  a  subscrip- 
tion to  stock,  a  contract  with  the  Pike  Col- 
lieries Company,  and  that  the  contract  was 
only  intended  to  indemnify  Hogg  to  the  ex- 
tent of  his  outlay,  a  guaranty  only  for  the 
Pike  stock.  That  would  deny  the  very  word 
of  the  contract,  and  the  fact  that  McGuffln 
personally  got  the  money  for  it  It  is  ar- 
gued that  there  was  no  consideration  for  this 
promise  to  exchange,  and  a  want  of  mutual- 
ity forbidding  the  enforcement  of  the  ex- 
change. Obviously  this  cannot  be  so,  be- 
cause Hogg  paid  McGuffln  the  large  sum  of 
$5,000,  constituting  a  consideration  not  only 
for  the  Pike  stock,  but  also  for  that  cove- 
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nant  of  tbe  same  contract  proyidlng  that 
McGnfliii  would  exchange  Harvey  stock  for 
Pike  stock.  And  we  ask  how  McGnffln  can 
complain  of  our  action  when  it  only  does 
that  which  he  promised  to  do  for  large  con- 
sideration. 

These  views  conduct  us  to  the  reversal  of 
the  decree  of  the  circuit  court  of  Mercer 
county,  and,  having  done  this,  this  court  ren- 
dering such  decree  as  the  circuit  court  ought 
to  have  rendered,  it  is  by  this  court  adjudg- 
ed, ordered,  and  decreed  that  B.  M.  Mc- 
Guffin  do  pay  to  Gory  Hogg  the  sum  of  $16,- 
620  with  interest  from  the  25th  day  of  No- 
vember, 1908,  and  the  costs  of  said  Hogg 
about  his  suit  in  the  circuit  court  of  Mer- 
cer county  expended,  and  that  said  Hogg 
has  right  to  have  paid  to  him  said  sum  and 
interest  and  costs,  as  also  his  costs  in  this 
court  expended,  out  of  the  four  promissory 
notes  made  by  S.  Dixon  to  R.  M.  McGuffln, 
three  of  them  for  $25,125  each,  and  one  of 
them  for  $14,575,  all  dated  the  30th  day  of 
April,  1906,  and  in  the  record  described,  and 
that  the  moneys  called  for  by  those  notes 
constitute  a  trust  fund  for  payment  of  said 
sum  and  costs,  and  that  Gory  Hogg  has  a 
Ueai  and  charge  upon  said  notes  and  the 
money  called  for  by  them  for  satisfaction 
of  the  same,  and  that  the  Citizens*  National 
Bank  of  Charleston  may  collect  of  said  notes 
a  sufficient  sum  to  satisfy  said  sum  and 
Interest  and  costs,  and  out  of  such  collec- 
tion make  payment  of  said  sum,  interest  and 
costs  to  Gory  Hogg,  and  such  payment  as 
it  may  make  out  of  the  collection  of  said 
notes  shall  stand  valid  to  the  credit  of  said 
bank  and  to  the  protection  of  said  bank 
against  any  demand  by  R.  M.  McGuffln;  and, 
further,  that  the  said  bank,  if  it  collect  said 
notes,  shall  and  must  pay  out  of  its  collec- 
tion to  Gory  Hogg  the  said  sum,  interest 
and  costs.  It  is  further  adjudged,  ordered, 
and  decreed  that  R.  M.  McGuffln  be  enjoined 
and  prohibited  from  collecting  or  transfer- 
ring said  notes,  or  in  any  wise  disposing  of 
them,  or  the  money  called  for  by  them,  un- 
less and  until  he  discbarge  to  Hogg  said 
sum,  interest,  and  costs,  or  until  the  same 
shall  be  discharged  from  collections  made 
by  said  bank,  and  that  said  notes  and  the 
money  called  for  by  them  remain  Intact  in 
the  hands  of  said  bank  as  a  trust  fund  to 
answer  this  decree.  It  is  further  adjudged, 
ordered,  and  decreed  that  R.  M.  McGuffln 
has  right,  on  such  payment,  to  the  50  shares 
of  stock  in  the  capital  stock  of  the  Pike 
CoIUeries  Company  owned  by  Gory  Hogg, 
represented  by  the  stock  certificate  issued 
by  that  company  to  Hogg  on  file  in  this 
case,  and  that,  when  Hogg  shall  have  been 
paid  said  money  and  costs,  R.  M.  McGuflln 
may  withdraw  from  the  papers  of  this 
cause  remaining  in  the  circuit  court  of  Mer- 
cer county,  and  hold  as  his  own,  tbe  said 
stock    certificate.      And    this    cause    is    re- 


manded to  the  said  circuit  court  for  any 
further  order  found  necessary  to  enforce 
and  execute  this  decree. 


(67  W.  Va.  392) 
PRESTON   V.   BENNETTT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  3,  1910.) 

(8yllabv9  &v  the  Court,) 

1.  Taxation  (8  788*)— Two  Sales  fob  Taxes 
—Right  of  first  Pxtbohaseb. 

If  land  be  sold  twice  at  the  same  tax  sale 
for  two  several  years  delinquency  of  taxes  as- 
sessed in  the  names  of  two  successive  owners, 
and  an  individual  buys  under  the  sale  made  to 
satisfy  the  first  delinquency,  and,  after  a  year, 
obtains  a  deed  and  records  it,  he  will  have  title 
against  the  state  who  buys  under  the  sale  made 
to  satisfy  the  second  delinquency. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1564;    Dec.  Dig.  S  786.*] 

2.  Taxation  (§  041*)— Sale— Necessart  Par- 
ty—Unknown Claimant. 

A  claimant  of  land  that  is  proceeded 
against  as  the  state's  land  under  chapter  105 
of  the  Code,  who  is  known  or  whose  claim  to 
the  land  can  be  ascertained  by  the  use  of  rea- 
sonable diligence,  should  be  made  a  party  to  the 
bill  eo  nomine,  and,  if  a  resident  of  the  state, 
should  be  served  with  process. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  641.*] 

3.  Taxation  (§  641*)— Sale— Necessary  Par- 
ty Eo  Nomine. 

It  is  error  to  proceed  against  such  claim- 
ant under  the  general  designation  in  the  bill 
of  '^unknown  claimants/'  and  any  decree  that 
may  be  pronounced  against  him,  without  his 
appearance  in  the  cause,  will  be  void  as  to 
him  for  want  of  jurisdiction,  and  may  be  col- 
Jaterally  assailed. 

.   [Ed.    Note.— For   other  cases,  see   Taxation, 
Dec.  Dig.   §  e41.*] 

Brannon,  J.,  dissenting. 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  A.  D.  Preston  against  L.  M.  Ben- 
nett Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Charles  E.  Hogg  and  M.  Cl  Brackman,  for 
plaintiff  in  error.  J.  W.  McCreery  and  W. 
H.  McGinnIs,  for  defendant  in  error. 


WILLIAMS,  J.  This  cause  is  here  upon 
writ  of  error  granted  plaintiff  to  a  judgment 
in  ejectment  rendered  by  the  circuit  court  of 
Raleigh  county  on  December  20,  1907,  in  fa- 
vor of  defendant.  The  case  was  tried  by  the 
court;  in  lieu  of  a  jury,  upon  the  title  papers 
of  the  respective  parties  and  upon  an  agreed 
state  of  facts.  Plaintiff  claims  title  by  deed 
from  J.  A.  Ewart,  commissioner  of  school 
lands,  dated  February  4,  1901,  and  defendant 
claims  the  same  land  under  a  tax  deed  made 
to  his  immediate  grantors  bearing  date  the 
7th  of  January,  1897,  and  recorded  January 
14,  1897.  The  question  is  purely  one  of  title. 
The  land  was  returned  delinquent  for  non- 
payment of  taxes  for  each  one  of  two  suc- 
ceeding years  in  the  respective  names  of  the 


•For  9t]i«r  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexaa 
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successive  owners,  and  was  twice  sold  at  one 
and  the  same  delinquent  tax  sale.  In  one  in- 
stance it  was  bought  by  R,  V.  and  J.  P.  Buck- 
land  and  G.  M.  Smith,  who  are  defendants' 
Immediate  grantors,  and  in  the  other  by  the 
state,  who  afterwards  sold  it  as  school  lands 
to  plaintiff.  The  land  was  delinquent  for 
nonpayment  of  taxes  assessed  thereon  for  the 
year  1893  in  the  name  of  Jessie  M.  Myers  and 
Nettle  M.  Ferguson,  the  then  owners,  as  a 
tract  of  373  acres  and  119  poles.  On  October 
14,  1893,  Jessie  M.  Myers  conveyed  her  In- 
terest to  Nettie  M.  Ferguson,  and  by  deed 
dated  February  5,  1894,  Nettie  M.  Ferguson 
and  husband  conveyed  the  land  to  Margaret 
Ferguson,  to  whom  it  was  charged  on  the 
land  books  with  taxes  for  the  year  1894.  It 
was  sold  for  the  delinquent  taxes  of  each  of 
those  years  in  the  names  of  the  respective 
owners.  At  the  tax  sale  November  4,  1895, 
defendants'  grantors  became  the  purchasers 
under  the  sale  made  on  account  of  the  delin- 
quent taxes  of  1893,  and  the  state  became  the 
purchaser  under  the  sale  made  on  account  of 
the  delinquent  taxes  of  1894.  In  1898  the 
state  instituted  a  suit  against  the  land  in  the 
name  of  Margaret  Ferguson,  and  in  Janu- 
ary, 1901,  it  was  sold  under  a  decree  in  that 
suit,  and  was  bought  by  A.  D.  Preston  to 
whom  the  school  commissioner  made  a  deed« 
as  above  stated.  Neither  the  defendant  nor 
his  grantors  were  made  parties  to  that  suit 

The  majority  of  the  court  are  of  opinion 
to  affirm  the  judgment  of  the  lower  court  for 
the  following  reasons: 

First  Because  by  the  previous  decisions  of 
this  court  in  the  cases  of  State  v.  West 
Branch  Lumber  Co.,  64  W.  Va.  673,  63  S.  B.- 
372,  and  State  v.  Snyder,  64  W.  Va.  659,  63 
S.  B.  385,  the  state  Is  estopped  from  claiming 
title  to  the  land  as  against  Bennett  who 
claims  under  the  tax  purchasers,  Buckland, 
and  others,  who  had  obtained  their  deed  and 
placed  the  same  on  record,  notwithstanding 
there  may  have  been  irregularity  committed 
either  by  the  auditor  in  failing  to  certify 
both  years  taxes  together  as  one  lien  against 
the  land  to  be  satisfied  by  one  sale,  or  an  ir- 
regularity committed  by  the  sheriff  in  fail- 
ing to  combine  the  two  years  taxes  and  make 
one  sale  of  the  land  to  satisfy  both.  Whether 
the  two  sales  amounted  to  an  irregularity 
which  would  render  either  one,  or  both,  of 
said  Bales  voidable,  and  whether  or  not  it  was 
the  duty  of  the  auditor  to  certify  both  years* 
taxes  to  be  satisfied  by  one  sale,  they  hold  It 
is  unnecessary  to  decide,  inasmuch  as  the  ef- 
fect of  the  two  decisions,  above  referred  to, 
construing  section  29  of  chapter  31  of  the 
Code,  makes  the  tax  deed  to  the  Bucklands 
and  Smith  conclusive  evidence  against  the 
right  of  the  state  to  set  up  any  title  claimed 
to  have  been  vested  in  the  state  prior  to  the 
time  of  the  recordation  of  tueir  tax  deed. 

Second.  The  sale  of  the  land  by  the  school 
commissioner  to  the  plaintiff  Preston  is  not 
binding  on  Bennett  who  claims  by  deed  from 
the  tax  purchasers,  for  the  reason  that  he 


was  not  made  a  party  to  the  bill  In  that  pro- 
ceeding and  was  not  served  with  process, 
and  did  not  come  into  that  suit  by  i)etition 
at  any  time  during  its  pendency.  Section  6. 
c.  105,  Code,  reads  in  part  as  follows:  "All 
such  tracts  or  parcels  of  land  mentioned  in 
any  such  report,  not  exceeding  in  quantity 
one  thousand  acres,  may  be  included  in  one 
suit,  but  a  separate  suit  may  be  brought  and 
prosecuted  for  the  sale  of  each  tract  of  land 
exceeding  in  quantity  one  thousand  acres; 
and  the  former  owner  of  any  such  tract  of 
land  at  the  time  of  the  forfeiture  thereof,, or 
the  person  in  whose  name  the  same  is  for- 
feited, shall,  if  known,  be  made  a  defendant 
in  'such  suit,  and  all  persons  claiming  title 
to  or  interest  In  any  such  lands  shall,  as  far 
as  known,  be  made  defendants  therein.*' 
Bennett  the  defendant  in  the  case,  at  the 
time  of  the  institution  of  the  suit  by  the 
school  commissioner,  was  a  claimant  of  the 
land  under  deed  from  the  tax  purchaser  dat- 
ed May  24,  1898.  His  title  to  the  land  was 
a  matter  of  record.  Unless  it  be  right  to 
say  that  a  claimant  of  land  may  be  property 
proceeded  against  an  as  "unknown  claimant,** 
regardless  of  the  nature  of  his  claim  or  of 
the  place  of  his  residence,  Bennett  certainly 
occupied  the  position  of  a  known  claimant 
A  mere  casual  examination  of  the  record  by 
the  school  commissioner  would  have  disclos- 
ed the  fact  that  Bennett  was  a  claimant  of 
the  land  under  the  tax  deed  made  to  his  gran- 
tors pursuant  to  a  sale  of  the  land  had  at 
the  same  time  of  the  sale  under  which  the 
state  claimed  title,  and,  if  in  fact  the  school 
commissioner  did  not  know  that  he  was  a 
claimant  he  could  have  ascertained  the  fact 
by  reasonable  diligence.  Bennett,  therefore, 
occupied  the  position  in  contemplation  of  the 
statute  of  a  known  claimant  and  was  there- 
fore entitled  to  be  made  a  party  to  the  bill 
and  to  be  served  with  process.  It  would  be 
too  harsh  a  construction  of  the  statute  to  in- 
terpret it  to  mean  that  a  claimant  of  land, 
whose  claim  thereto  is  a  matter  of  record 
and  can  be  easily  ascertained,  may  be  pro- 
ceeded against  by  order  of  publication  as  an 
"unknown  claimant,"  and  be  bound  by  a  de- 
cree which  would  take  from  him  his  land 
without  more  notice  than  such  a  publication. 
It  is  a  fundamental  principle  of  the  common 
law  that  every  person  shall  have  an  op- 
portunity to  be  heard  in  court  before  he  shall 
be  deprived  of  his  property  or  his  liberty, 
and  this  right  is  guaranteed  to  him  by  both 
state  and  federal  Constitutions.  To  divest  one 
of  his  property  it  must  be  by  "due  process  of 
law,*'  which  means  that  he  must  be  given  a 
reasonable  notice,  and  a  chance  to  be  heard 
about  his  defense.  By  the  use  of  the  words 
**unknown  claimants"  the  statute  does  not 
mean  simply  such  persons,  claimants,  as  may 
not  happen  to  .be  known  personally  to  the 
school  commissioner  at  the  time  of  filing  his 
bill,  but  it  means  such  as  are  not  known  to 
him,  and  cannot  be  ascertained  by  his  rea- 
sonable diilgenca     To  illustrate  the  harsb* 
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0688  Of  tiie  rule,  If  we  should  construe  the 
statute  otherwise,  let  us  instance  a  case 
which  might  easily  happen:  Suppose  a  tract 
of  1,000  acres  of  land  has  been  forfeited  to 
the  state  in  the  name  of  A.  for  failure  to  en- 
ter the  same  on  the  land  books,  and  the  state 
proceeds  against  it  in  the  name  of  A.  and 
all  other  ^'unknown  claimants"  of  the  land. 
B.  Is  the  owner  of  a  tract  of  100  acres  of 
land  lying  within  the  bounds  of  the  larger 
tract,  to  which  he  has  perfect  title  adverse 
to  A.'8  title,  and  has  no  knowledge  of  the  fact 
that  his  tract  lies  within  the  larger  tract 
The  description  of  the  larger  tract  and  the 
proceedings  against  It  In  the  name  of  A.  and 
all  '^unknown  claimants*'  would  scarcely  give 
any  information  to  B.  that  his  land  was  In- 
cluded within  the  bounds  of  the  larger  tract, 
and  yet,  if  the  statute  should  have  the  ^ect 
to  bind  B.  as  an  '^unknown  claimant**  of  a 
portion  of  the  land,  It  would  divest  him  of  his 
title  without  any  notice  whatever,  notwith- 
standing he  may  be  In  actual  possession  of 
the  land,  and  may  have  paid  all  the  taxes 
diargeable  on  it  The  hardship  of  such  a 
rale  would  be  shocking  to  the  conscience,  yet 
such  would  be  the  unavoidable  effect  of  it  If 
the  statute  should  be  so  construed  as  to  per- 
mit such  a  claimant  to  be  proceeded  against, 
and  bound  by  the  proceeding  under  the  gen- 
eral and  indefinite  description  of  "unknown 
claimants"  simply  because  his  claim  to  the 
land  happened  to  be  a  fact  unknown  to  the 
fchool  commissioner.  The  statute  should  not 
be  construed  as  Intending  to  dispense  with 
the  common-law  right  of  an  individual  to  be 
personally  served  with  process^  or  notice, 
when  he  occupies  such  position  or  relation  to 
the  property  Involved  as  would  entitle  him 
under  the  common  law  to  be  so  served,  and, 
being  In  derogation  of  a  common-law  prop- 
erty right,  the  statute  should  be  construed 
most  strongly  in  ffivor  of'  the  individual 
claiming  the  right  Mosser  v.  Moore,  56  W. 
Va,  478,  49  S.  E.  537 ;  Millhiser  Mfg.  Ck).  v. 
Gallego  Mills  Co.,  101  Va.  579,  44  S.  E.  760 ; 
Fork  Ridge  Baptist  Cemetery  Ass'n  v.  Redd, 
33  W.  Va.  262,  10  S.  E.  405.  The  evident  pur- 
pose of  chapter  105  is  to  bring  in,  and  make 
parties  to  the  suit,  all  claimants  to  the  land, 
or  any  part  of  it,  which  the  state  is  seeking 
to  sell,  regardless  of  their  source  of  title  or 
the  nature  of  their  claims,  and  to  require  the 
conflicting  claimants  to  litigate  their  respec- 
tive claims  with  the  state  and  incidentally 
among  themselves,  so  that  a  final  decree  in 
such  proceeding  may  be  conclusive  upon  all 
parties,  known  and  unknown,  who  claim  title 
by  any  means  whatsoever  to  all,  or  to  any 
portion,  of  the  land  proceeded  against,  and 
to  create,  as  It  were,  by  such  a  proceeding, 
a  title  In  the  purchaser  at  the  sale  a  new 
title  to  the  land  as  clear  and  as  free  from  in- 
cumbrances as  it  was  possible  for  the  state 
to  make  by  grant  under  th6  old  patent  laws 
of  the  state  of  Virginia  to  a  tract  of  land 
then  granted  for  the  first  time.  In  other 
words,  there  Is  a  twofold  purpose  In  the  stat- 


ute, viz.:  (1)  To  sell  the  state's  land  and  to 
confer  an  Indefeasible  title;  and  (2)  to  give 
the  former  rightful  owner  who  has  been  In 
default  in  not  paying  his  taxes,  If  It  is  ascer- 
tained there  is  such  an  one,  an  opportunity 
to  redeem  his  land  and  to  start  him  off  afresh 
with  the  title  which  be  had  previous  to  the 
forfeiture,  released  of  all  claims  for  taxes 
previously  charged  or  chargeable  thereon  in 
favor  of  the  state.  Such  then  being  the  pur- 
pose of  chapter  105  of  the  Code,  a  claimant  of 
the  land  who  is  known,  or  whose  claim  to  the 
land  is  such  that  It  can  be  ascertained  with 
reasonable  diligence,  is  entitled  to  be  made  a 
party  eo  nomine  to  the  bill,  and  if  a  resident 
of  the  state  Is  also  entitled  to  be  served  with 
process,  and  unless  so  made  a  party  and  serv- 
ed with  process,  or  unless  he  come  into  the 
suit  and  is  given  an  opportunity  to  litigate 
his  claim,  he  is  not  bound  by  the  decree  of  the 
court 

I  concur  fully  in  the  majority  opinion,  but 
I  think  the  opportunity  is  clearly  presented 
to  the  court  in  the  present  case  to  interpret 
section  4  of  chapter  31  of  the  Code  which 
sets  forth  the  duties  of  the  auditor  in  rela- 
tion to  certifying  delinquent  lands  to  the 
sheriff  for  sale,  and  thus  to  avoid  any  future 
trouble  which  might  arlAe  in  cases  like  the 
present  one.  In  my  opinion  the  interpreta- 
tion of  this  statute  furnishes  of  itself  a  suf- 
ficient reason  for  upholding  the  tax  deed  to 
the  Bucklan^s  and  Smith  as  against  the 
state*s  claim  of  title  to  the  land,  and  a  bet- 
ter opportunity  to  construe  it  can  hardly  be 
again  presented  than  is  now  presented  by 
the  record  in  this  casa  Its  construction 
would  also  tend  to  settle  the  law  in  regard 
to  the  duties  of  the  auditor  in  relation  to 
certifying  delinquent  lands  to  the  sheriff, 
and  would  avoid,  in  the  future,  a  repetition 
of  the  Irregularity  and  resulting  conflict  of 
claims  of  title  that  are  presented  in  this  case. 
If  the  land  had  remained  on  the  land  books 
for  1894  in  the  name  of  the  same  person  to 
whom  it  was  assessed  In  1893,  and  had  been 
returned  delinquent  by  the  sheriff  for  each 
year,  no  difllculty  would  have  arisen,  and 
the  taxes  for  the  two  years  would  have  been 
combined,  and  the  land  would  have  been 
sold  once  to  satisfy  the  taxes  of  both  years. 
But  In  the  present  case  the  confusion  has 
arisen  because  of  the  attempt  by  the  sheriff 
to  make  two  sales  of  the  same  tract  of  land 
at  one  and  the  same  tax  sale  to  satisfy  the 
delinquent  taxes  of  two  several  years.  This 
could  not  lawfully  be  done.  It  is  Impossible 
for  two  persons  thus  buying  the  same  land 
to  acquire  title  thereto.  There  can  be  but 
one  title  to  the  land.  It  seems  to  me  either 
that  one  or  the  other  of  such  sales  is  invalid, 
or  that  both  are  invalid.  Section  4,  c.  31, 
Code,  reads  as  follows:  **0n  or  before  the 
first  day  of  November  of  each  year,  the  au- 
ditor shall  cause  to  be  delivered  to  the  sher- 
iff or  collector  of  taxes  for  every  county  two 
lists  of  the  real  estate  therein,  which,  at  the 
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time  flald  lists  are  made  out,  shall  have  been 
returned  delinquent  for  the  nonpayment  of 
taxes  thereon  for  any  previous  year  and  not 
previously  sold  therefor,  and  on  which  the 
taxes  and  interest,  or  any  part  thereof,  shall 
remain  then  unpaid  and  not  released  or 
otherwise  discharged,  with  a  statement  of 
the  several  amounts  due  for  state  and  state 
school  taxes;  county  taxes  for  all  purposes; 
school  district  and  Independent  school  dis- 
trict taxes;  other  district  taxes  for  all  pur- 
poses, and  municipal  corporation  taxes  for 
all  purposes,  on  each  tract  or  lot  for  each 
year  with  Interest  on  each  amount  from  the 
twentieth  day  of  January  In  the  year  suc- 
ceeding that  in  which  such  taxes  were  levied 
until  the  first  day  of  November  In  the  year 
such  list  is  delivered  as  aforesaid  to  the  sher- 
iff, or  collector,  at  the  rate  of  twelve  per 
centum  per  annum  added  thereto.  But  If 
the  real  estate  has  been  sold  for  the  nonpay- 
ment of  taxes,  the  same  shall  not  be  charged 
with,  or  again  sold  on  account  of  any  taxes 
for  any  year  previous  to  that  for  the  taxes 
of  which  the  same  was  made;  except,  that 
if  for  any  cause  a  previous  sale  of  real  es- 
tate purchased  by,  or  in  behalf  of,  the  state, 
has  been  or  shall  be  set  aside  by  any  court, 
and  the  taxes  for  which  it  was  or  shall  be 
sold,  have  not  been  paid,  the  auditor  shall 
include  in  such  lists  all  such  real  estate,  and 
the  same  shall  be  sold  for  the  taxes  and  in- 
terest due  thereon  for  the  years  for  which 
it  was  previously  sold,  in  like  manner  and 
with  like  effect  as  the  other  real  estate  men- 
tioned in  said  lists." 

This  section  is  an  express  direction  to  the 
auditor  to  include  in  his  certificate  to  the 
sheriff  all  the  taxes  due  on  the  land,  with 
interest  thereon  up  to  the  1st  day  of  Novem- 
ber of  the  year  in  which  the  list  is  returned 
to  the  sheriff,  "for  each  year."  This  means 
taxes  and  Interest  thereon  for  all  the  years 
for  which  taxes  may  be  unpaid,  beginning 
with,  and  including,  the  year  for  which  it 
was  first  returned  delinquent.  The  sheriff 
then  is  required  to  sell  the  land  once  to  satis- 
fy all  those  taxes.  It  is  the  auditor*s  duty 
to  ascertain  all  the  taxes  due  on  the  land 
which  the  sheriff  is  directed  to  sell,  whether 
the  land  remains  all  the  time  assessed  to  one 
person,  or  whether  it  has  changed  ownership 
and  Is  assessed  for  one  year  in  the  name  of 
one  person  and  for  another  year  In  the  name 
of  another  person.  I  admit  that  in  some  cas- 
es this  might  be  difficult  to  do,  but  it  is  a 
duty  that  evidently  ought  to  be  performed 
by  some  one,  and  I  think  the  statute  clearly 
defines  It  as  one  of  the  auditor's  duties. 
There  is  certainly  no  statute  directing  the 
sheriff  to  do  it  He  is  to  be  guided  in  mak- 
ing sale  by  the  auditor's  certificate.  The 
auditor,  in  turn,  is  guided  by  the  land  books 
that  come  to  him  from  the  various  county 
clerks*  offices.  These  are  duplicates  of  the 
ones  remaining  with  the  clerks  of  the  coun- 
ties, and.  If  the  clerks  have  performed  their 


duty  in  noting  the  transfers  of  the  lands  on 
the  land  books,  it  Is  a  comparatively  easy 
matter  for  the  auditor  to  keep  track  of,  and 
to  Identify,  the  land.  In  case  the  land  is  de- 
linquent for  two  several  years,  first  in  the 
name  of  one  party  and  then  in  the  name  of 
his  grantee,  opposite  the  name  of  the  per- 
son in  whose  name  it  is  delinquent  for  the 
first  year  there  will  be  a  memorandum  show- 
ing the  transfer  to  the  vendee,  and  opposite 
the  name  of  the  vendee,  for  the  succeeding 
year,  there  will  also  be  a  memorandum  on  the 
land  book  giving  the  name  of  the  person 
from  whom  the  land  was  transferred.  It 
thus  becomes  a  very  easy  matter  for  the  au- 
ditor to  trace  the  land  and  the  taxes  assessed 
thereon,  and  to  combine  the  taxes  in  one  cer- 
tificate to  the  sheriff,  authorizing  one  sale 
only  in  the  names  of  the  two  respective  par- 
ties. If,  as  a  matter  of  fact,  the  county 
clerks  in  practice  do  not  preserve  this  infor- 
mation on  the  land  books,  the  auditor  has 
power  by  direction  to  require  them  to  do  it, 
and  it  should  be  done.  The  law  certainly 
does  not  contemplate  two  sales  of  the  same 
land  at  one  tax  sale  for  two  separate  years 
of  delinquent  taxes  simply  because  the  land 
happens  to  be  delinquent  for  two  or  more 
years  in  the  names  of  the  several  successive 
owners.  It  is  not  only  impossible  to  give 
two  titles  to  the  same  land  to  two  separate 
purchasers,  but  the  attempt  to  do  so  would 
produce  confusion  and  litigation  between 
conflicting  purchasers,  and  would  necessarily 
render  more  uncertain  the  plan  of  the  state 
to  collect  its  taxes  in  that  way.  If  two  pur- 
chasers should  buy,  there  would  be  unavoid- 
able conflict  Neither  would  apparently 
have  a  right  to  redeem  as  against  the  other, 
and  the  result  would  be  that  no  one  would 
want  to  buy  and  the  state  would  have  to  buy 
to  protect  Itself.  It  may  be  insisted  that  the 
state  would  ultimately  get  its  taxes  by  a  sub- 
sequent sale  of  the  land  as  school  land,  to 
which  argument  I  reply  that  the  state  does 
not  want  the  land,  but  it  does  stand  in  need 
of  its  revenues  and  wants  them  as  soon  as 
they  are  due,  and  the  purpose  of  the  statute 
Is  to  enable  it  to  collect  them  by  a  sale  of 
the  land,  not  to  herself,  but  to  an  individual. 
The  statute  was  not  intended  to  make  the 
state  a  speculator  in  the  lands  of  its  citizens, 
but  is  purely  a  measure  to  enable  it  to  get 
its  revenues  without  unreasonable  delay. 

In  view  of  the  statute  as  it  was  at  the 
time  the  land  in  question  was  sold,  and  be- 
fore the  statute  was  amended  so  as  to  re- 
quire the  auditor  to  certi^  to  the  sheriff 
the  unredeemed  delinquent  lands  annually, 
instead  of  biennially,  the  same  land  was 
twice  returned  to  him  as  delinquent  before 
he  was  required  to  certify  It  back  to  the 
sheriff  for  sale.  It  was  properly  and  regu- 
larly returned,  and  he  should  have  ascer- 
tained all  the  taxes  due  on  the  land  for  the 
several  years,  with  Interest  to  the  1st  of  No- 
vember of  the  year  In  which  he  certified  it 
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for  sale,  and  shonld  hare  combined  all  tbe 
taxes  in  one  certificate.  But  his  failure  to 
do  so  in  the  present  case  is  only  such  an  ir- 
regularity as  is  cured  by  section  25  of  chap- 
ter 31  of  the  Code,  and  the  tax  purchaser's 
deed  is  good  by  virtue  of  this  section. 

Suppose  in  the  present  case  an  individual, 
Instead  of  the  state,  had  bought  the  land  in 
question  for  the  delinquency  for  the  year 
1894,  and  that  both  he  and  the  Bucklands 
and  Smith,  as  tax  purchasers,  had  gotten 
their  deeds  from  the  clerk  and  had  had  them 
recorded,  the  question  would  arise.  Which 
then  would  have  the  title?  It  is  suggested 
that  the  one  who  first  recorded  his  deed 
would  have  the  title.  But,  suppose  both 
deeds  were  recorded  at  tbe  same  time,  then 
which  one  would  have  the  title?  Unquestion- 
ably neither  would  be  in  a  position  to  redeem 
from  the  other  within  the  year  allowed  for 
redemption,  because  neither  would  be  with- 
in the  description  of  the  persons  entitled  to 
redeem,  neither  could  be  said  to  be  a  former 
owner.  Suppose,  again,  that  in  the  present 
case  the  defendant  Bennett  and  the  former 
owner  in  whose  name  the  land  was  sold  had 
both  appeared  In  the  suit  brought  by  the 
commissioner  of  school  land,  and  had  both 
claimed  the  right  to  redeem,  whose  right 
would  be  superior?  In  such  event  Bennett 
clearly  would  not  have  the  right  of  redemp- 
tion as  against  the  state,  because  he  was  a 
tax  purchaser  at  the  same  time  the  state 
took  the  land  for  its  taxes  for  one  of  the 
years  for  which  it  was  delinquent  He  there- 
fore would  clearly  not  be  a  redemptioner  as 
against  the  state.  On  the  other  hand,  the 
original  owner  would  have  the  right  of  re- 
demption as  against  the  state.  But  would  he 
have  the  right  of  redemption  as  against  Ben- 
nett who  claimed  under  a  tax  deed  apparently 
regular  and  duly  recorded?  I  think  clearly 
not.  In  such  case  I  think  the  tax  purchaser, 
claiming  under  a  recorded  tax  deed,  would 
have  title  against  the  state,  and  that  the 
state  would  still  have  the  right  by  any  lien 
against  the  land  for  the  unpaid  taxes. 

I  am  furthermore  of  opinion  that  in  order 
to  authorize  the  state  to  proceed  to  sell  land 
under  chapter  106,  Ck)de  (190Q,  and  to  give  to 
the  decrees  of  the  court  in  such  proceeding 
a  binding  force  upon  claimants,  the  state 
must  be  the  owner  of  the  land.  The  title 
must  necessarily  be  in  the  state  before  it  can 
proceed  under  this  chapter.  Section  1,  c.  106, 
Code.  This  is  essential  to  the  jurisdiction  in 
sacb  a  proceeding,  and,  if  the  state  has  not 
title,  the  proceeding  must  necessarily  be  void. 
If  the  state  claims  the  land  by  forfeiture  of 
some  former  owner,  or  by  purchase  at  a  tax 
sale,  it  must  have  the  title  of  such  former 
owner  before  it  can  proceed  to  sell  the  land, 
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and  if  it  has  not,  in  fact,  such  title,  the  pro- 
ceeding is  without  Jurisdiction.  In  the  pres- 
ent case  the  title  to  the  land  was  vested  in 
Bennett  at  the  time  of  the  bringing  of  the 
suit  by  the  commissioner  of  school  lands,  and 
I  am  of  opinion  that  the  whole  proceeding  is 
void  for  want  of  jurisdiction  concerning  the 
subject-matter  of  the  suit. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

BRANNON,  X  (dissenting).  The  decision 
in  this  case  is  rested  on  State  v.  West 
Branch,  64  W.  Va.  673,  63  a  B.  372.  My 
opinion  of  dissent  in  that  case  by  accident 
did  not  appear  with  the  court  opinion,  but  is 
found  in  66  W.  Va.  1,  and  66  S.  £1  1058,  to 
which  I  refer.  It  may  be  a  question  wheth- 
er that  case  exactly  applies  to  this  case.  It 
is  chapter  31,  I  29,  of  the  1906  edition  of  the 
Code,  that  is  made  the  foundation  of  deci- 
sion in  that  and  this  case.  I  do  not  know 
that  I  presented  a  full  view  of  that  section  in 
that  opinion.  Scanning  it  further,  I  am  con- 
firmed in  the  opinion  that  the  section  does 
not  conclude  tbe  state.  I  think  its  effect  is 
that  it  is  prima  facie  evidence  as  to  the  for- 
mer owner,  his  heirs  and  assigns,  and  per- 
sons having  right  to  redeem,  as  well  as  the 
state,  and  that  such  estate  as  section  26  spec- 
ifies passed  by  the  tax  deed,  and  as  to  stran- 
gers is  conclusive  evidence  of  such  title. 
Why  the  clause  saying  that  the  section  should 
not  bar  the  state  and  other  taxing  bodies 
from  such  suit  as  any  one  claiming  the  land 
could  maintain  to  set  aside  the  sale?  It  was 
probably  not  necessary,  this  clause,  but  In- 
serted as  a  precaution,  to  prevent  any  con- 
struction that  would  absolutely  bar  the  state. 
Clearly  a  former  owner  can  sue  to  set  aside 
a  tax  deed.  Cannot  the  state  do  so?  The 
same  right  is  reserved  to  both.  How  can  the 
court  make  the  statute  an  estoppel  against 
the  state  when  the  deed  is  only  prima  facie, 
and  the  right  to  attack  it  reserved?  The 
court  makes  it  conclusive.  It  is  conclusive 
against  strangers,  not  former  owners  and  the 
state.  It  has  been  suggested  that  the  intent 
was  not  to  make  the  deed  evidence  as  to  the 
state  that  the  title  of  those  named  in  section 
25  passed,  as  the  state  is  not  seller,  or  war- 
rantor, had  nothing  in  the  land,  and  why 
make  the  act  pass  anybody's  title  as  against 
her  when  she  claimed  no  adverse  title;  but 
waive  that,  and  repeat  that  it  was  intended 
to  make  the  deed  only  prima  facie  as  to  the 
state  if  she  could  overcome  it  Preston  claims 
under  the  state,  gets  the  right  she  had.  He 
is  not  a  stranger. 

I  think  the  sale  for  the  latter  year  for  a  tax 
paramount  to  that  of  the  former  year  cairled 
the  better  tax  title.  The  first  purchasei 
should  have  paid  the  tax  for  the  second  year. 
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HOSTBR-OOLUMBUS    ASSOCIATia) 
BREWERIES  CO.  et  al.  v.  STAG 
HOTEL  CORPORATION,  t 

(Sopreme  Ooait  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Judgment  (S  713*)— Res  Judicata. 

A  former  judgment  on  the  merits,  rendered 
in  an  action  between  the  same  parties,  is  a  bar 
as  to  all  matters  of  law  and  fact  which  were, 
or  might  have  been,  properly  put  in  issue  and 
decided  by  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §|  1234-1241 ;   Dec.  Dig.  I  713.*] 

2.  Appeal   and  Erbor   (f   1008*)— Review- 
Judgment. 

Where  in  a  case  at  law  neither  party  de- 
manded a  jury,  and  the  whole  matter  of  law  and 
fact  was  heard  and  determined  by  the  court, 
and  the  evidence,  not  the  facts,  is  certified,  the 
p'udgment  will  be  given  the  same  weight  as  if 
It  were  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1008.*] 

8.  Landlord  and  Tenant  (§  109*)— Surren- 
der OF  Premises— Acceptance. 

There  was  no  acceptance  by  the  lessor  of 
the  surrender  of  the  premises  by  the  leasee, 
terminating  their  relation  of  landlord  and  ten- 
ant, and  consequently  further  liability  of  the 
tenant  for  rent,  where  the  lessor  entered,  tore 
down  the  partition  wall  which  separated  the 
leased  premises  from  an  adjoining  room,  re- 
moved temporary  plumbing  apparatus  installed 
by  the  lessee,  and  leased  to  another  the  entire 
space  formerly  constituting  the  two  rooms: 
there  having  been  no  surrender  of  the  premises 
by  the  tenant  at  the  time  of  the  1andIord*s  re- 
entry, but  the  tenant  havinjj  dejclared  that  it 
would  not  continue  business  because  it  was  an- 
profitable,  and  the  landlord's  acts  having  been 
with  the  knowledge  and  act^uiescence  and  on 
behalf  of  the  tenant  to  minimize  its  loss. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   Cent   Dig.   §S  350-371;    Dec   Dig.   | 

Error  to   Corporation   Court  of   Norfolk. 

Proceeding  by  the  Stag  Hotel  Corporation 
against  the  Hoster-Columbus  Associated 
Breweries  Company  and  others.  There  was 
an  order  adverse  to  defendants,  and  they 
bring  error.    Affirmed. 

H.  C.  &  H.  W.  Dayls  and  E.  R.  F.  Wells, 
for  plaintiffs  in  error.  Leo  Judson,  for  de- 
fendant in  error. 

WHITTLE,  J.  This  Ifl  a  writ  of  error  to 
an  order  of  the  corporation  court  of  the  city 
of  Norfolk,  awarding  execution  to  the  de- 
fendant In  error  against  the  plaintlflTB  in  er- 
ror upon  a  forthcoming  bond  taken  on  a  dis- 
tress warrant  for  the  amount  of  rent  ascer- 
tained to  be  due  from  the  Hoster-Columbus 
Associated  Breweries  Company,  hereinafter 
called  the  "Hoster  Company,"  to  the  Stag 
Hotel  Corporation,  hereinafter  called  the 
^•plaintiff." 

The  rent  which  is  the  subject  of  this  litiga- 
tion covered  the  period  from  May  1,  to  Octo- 
ber 31,  1908,  and  accrued  under  a  written 
lease  from  the  plaintiff  to  the  Hoster  Com- 
pany for  "all  that  certain  space  located  on 
the  first  floor  of  the  Haddington  building  in 


the  city  of  Norfolk,  •  •  •  which  said 
space  Is  about  twenty-one  feet  and  nine  inch- 
es long  by  sixteen  feet  and  six  inches  wide.'* 
The  lease  was  for  a  term  of  five  years  at  a 
rental  of  $2,000  per  annum,  payable  in  equal 
monthly  Installments. 

The  Hoster  Company  had  previously  made 
default  in  payment  of  certain  installments  of 
rent;  whereupon  a  distress  warrant  was 
sued  out  for  the  rent  in  arrear  and  a  forth- 
coming bond  given  with  the  same  surety  as 
in  this  case,  the  Atlantic  Trust  &  Deposit 
Company ;  and  at  the  hearing  the  court  award- 
ed execution  for  the  rent  due,  with  interest 
and  costs. 

Two  assignments  of  error  are  relied  on 
here:  (1)  That  the  court  erred  in  sustaining 
the  motion  of  the  plaintifT  to  strike  out  the 
first  nine  grounds  of  defense,  and  \n  refusing 
to  allow  the  defendants  to  introduce  evidence 
in  support  of  them. 

These  identical  defenses  were  interposed 
by  the  defendants  In  the  former  case,  and  the 
judgment  on  the  merits  in  that  case  consti- 
tutes an  absolute  bar  touching  the  same  mat- 
ters of  defense  relied  on  in  this  instance. 
The  rule  is  too  well  settled  to  call  fo<*  cita- 
tion of  authority  that  under  the  doctrine  of 
res  adjudlcata  a  former  judgment  on  the 
merits,  rendered  In  an  action  'between  tht^ 
same  parties,  Is  a  bar  to  ail  matters  of  law 
and  fact  which  were,  or  which  might  have 
been,  properly  put  in  Issue  and  decided  by 
the  previous  judgment 

It  is  contended  (2)  that  the  court  erred  in 
overruling  the  defendants'  motion  to  strike 
out  of  the  rent  statement  all  items  claimed 
as  rent  which  accrued  after  September  30. 
1908,  and  in  rendering  judgment  against  the 
defendants  for  an  amount  which  included 
those  items.  Thds  assignment  Is  founded  up- 
on the  assumption  that  during  the  month  of 
October,  1908,  after  the  Hoster  Company  had 
abandoned  the  premises,  the  plaintiff  re-en- 
tered and  tore  down  the  partition  wall  which 
separated  the  leased  premises  from  an  ad- 
joining room,  and  removed  certain  temporary 
plumbing  apparatus  which  the  lessee  had  in- 
stalled, and  leased  the  entire  space  formerly 
comprising  two  separate  rooms  to  another 
tenant.  This  conduct  on  the  part  of  the 
plaintiff,  it  is  insisted,  by  operation  of  law 
constituted  an  acceptance  of  the  surrender 
of  the  premises  by  tiie  Hoster  Company,  and 
terminated  the  relation  of  landlord  and  ten- 
ant between  them,  and  consequently  there 
was  no  further  liability  on  the  Hoster  Com- 
pany to  pay  rent. 

The  contention,  however,  loses  sight  of  the 
fact  that  the  evidence  on  behalf  of  the  plain- 
tiff tends  to  show  that  at  the  time  of  re- 
entry by  the  plaintiff  there  had  been  no  sur- 
render of  the  premises  by  the  tenant;  that 
the  Hoster  Company,  through  its  agent,  had 
declared  that  the  bar  was  not  profitable,  and 
for  that  reason  It  would  not  renew  the  15- 


»For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Di^s.  1907  to  date,  ft  Reporter  Indexes 
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cense  and  continue  tasiness;  and  that  the 
acta  of  the  plaintiff,  now  set  up  as  grounds  of 
forfeiture,  were  done  with  the  knowledge 
and  acquiescence  and  on  behalf  of  the  Hoster 
Company  for  the  purpose  of  minimizing  Its 
loss. 

The  trial  court  accepted  that  theory  of  the 
evidence ;  and  the  rule  is  well  settled  that  in 
the  trial  of  a  case  at  law,  where  neither 
party  demands  a  jury,  and  the  whole  matter 
of  law  and  fact  Is  heard  and  determined  by 
the  court,  and  the  eyldence,  not  the  facts,  Is 
certified,  the  Judgment  of  the  trial  court  will 
be  given  the  same  weight  as  if  it  were  the 
Terdlct  of  a  Jury.  Martin  v.  Richmond,  etc., 
R.  Co..  101  Va.  406,  44  S.  B.  01& 

The  evidence  for  the  plaintiff,  if  true,  was 
sufficient  to  warrant  the  Judgment  of  the  cor- 
poration court,  and  it  must  be  taken  to  be 
true  on  this  writ  of  error. 

Judgment  affirmed. 

Affirmed. 

BUCHANAN,  J.,  absent 


(7  Ga.  App.  740) 

HEITMANN  et  al.  v.  COMMERCIAL  BANK 
OF  SAVANNAH.     (No.  2.502.) 

(Court  of  Appeals  of  Georgia.     May  12,  1910.) 

(8ylldbu9  hy  the  Court.) 

L  Evidence  (f  4e2*)— Parol  Evidence— Con- 
TaADICTINO  Wbittbn  Instbument. 

When  a  written  contract  expressly  recites 
that  it  is  made  for  one  purpose,  it  is  not  com- 
petent (in  the  absence  of  a  claim  of  fraud,  ac- 
ddent,  or  mistake)  to  show  by  parol  that  it  was 
made  for  another  inconsistent  purpose. 

[Ed.  Note.— For  ether  cases,  see  E^vidence, 
Cent  Dig.  |  2134;   Dec.  Dig.  |  462.*] 

2.  Appeal  and  Ebbob  (I  1203*)  ~  Pbooeed- 
ING8  Ajteb  lUof and —Meboeb  —  Reversal 
Aa  TO  Certain  Defendants. 

Under  the  facts  presented,  there  was  no 
error  in  holding  that,  the  present  complaining 
defendants  were  not  discharged  from  liability 
by  the  action  that  had  been  taken  in  the  case 
BS  to  Other  joint  obligors  on  the  Instrument 
sued  on. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1203.*] 

8.  Peincipal  and  Agent  (|  123*)— Pboop  op 

AoENCT— Declarations. 

The  court  did  not  err  in  directing  a  verdict 
in  the  plain tiflfs  favor. 

(a)  While  it  is  permissible  to  prove  as  a  part 
of  the  res  gests  of  a  transaction  that  one  of 
the  parties  purported  to  act  as  the  agent  of  a 
third  person,  yet  his  declaration  to  that  effect  is 
not  of  sufficient  probative  value  to  establish  the 
agency,  unless  there  be  further  proof,  direct  or 
circumstantial, 'to  show  that  he  was  in  fact  an 
agent,  or  that  his  acts  as  agent  had  been  ratified 
by  the  alleged  principal. 

(Ed.  Note.— For  other  eases,  me  Principal  and 
Agent,  Cent  Dig.  H  420-429;  Dec.  Dig.  1 123.*  J 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  the  Commercial  Bank  of  Savan- 
nah against  J.  H.  Heitmann  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 


Dsbome  &  Lawrence,  for  plaintiffs  In  error. 
Adams  &  Adams  and  U.  H.  McLawv,  for  da- 
f aidant  in  error. 

POWELL,  J.  This  case  has  been  before 
this  court  previously.  See  Heitmann  v.  Com- 
mercial Bank,  6  Ga.  App.  584,  65  S.  E.  590. 
It  will  not  be  necessary  to  repeat  the  facts 
there  stated;  indeed,  what  is  here  said  is  to 
be  read  in  connection  with  what  is  there  said. 
The  point  decided  when  the  case  was  here  be- 
fore was  that  there  was  error  in  disallowing 
a  plea  whidi  set  up  that  the  note  and  the  ac- 
companying letter  had  never  been  delivered 
to  or  accepted  by  the  bank  as  a  complete, 
final  contract,  but  was  merely  to  be  held  by 
them,  in  the  nature  of  an  escrow,  until  an- 
other person,  named  Peoples,  should  affix  his 
signature.  It  was  further  held  that  such  a 
plea  did  not  contradict  the  terms  of  the 
writing,  but  that  the  defendants  would  not 
be  allowed  to  set  up  a  state  of  facts  which 
contradicted  either  the  letter  or  the  note.  At 
the  trial,  the  defendants  offered  an  amend- 
ment to  their  plea.  First,  they  pleaded  that 
the  note  was  without  consideration,  in  that 
it  was  given  merely  as  collateral  security  for 
a  past-due  indebtedness,  owing  by  the  Sand 
Lime  Brick  Company  to  the  plaintiff.  Even 
if  this  plea  were  otherwise  meritorious,  it 
was  in  direct  contradiction  to  the  statem^it 
in  the  letter  that  the  note  sued  on  was  given 
in  payment  of  this  past  indebtedness,  thus 
becoming  an  original  obligation  based  on  a 
lawfully  recognized  consideration. 

2.  The  plea  further  set  up  that  the  defend- 
ants Heitmann,  Knight,  and  Manning  were 
discharged  from  liabiU^,  because  the  plain- 
tiff had  dismissed  the  action  as  to  one  Gtoette, 
and  had  also  in  the  present  suit  procured 
judgment  against  O'Connell  and  four  others 
of  the  signers  of  the  note,  without  procuring 
Judgment  against  the  present  plaintiffs  in  er- 
ror. It  should  be  noticed  that  this  came  about 
by  reason  of  the  fact  that,  while  originally 
the  Judgment  was  against  all  of  these  defend- 
ants, except  Goette  (who  had  died  i)endlng 
the  action  'and  who  was  stricken  on  that  ac- 
count), this  court  granted  a  new  trial  as  to 
Heitmann,  Knight,  and  Manning  only. 

The  (Mvil  Code  of  this  state  (section  5041) 
expressly  authorizes  a  dismissal  as  to  a  defend- 
ant dying  pending  the  action,  without  affecting 
the  liability  of  the  other  defendants.  Savan- 
nah Bank  v.  Purvis,  6  Ga.  App.  275,  65  S.  B. 
35.  Nor  do  we  think  that  und^  the  facts  of 
the  case  such  a  merger  of  the  liability  on  the 
note  resulted  from  this  court's  reversing  the 
Judgment  only  as  to  three  of  the  defendants 
and  its  granting  as  to  them  a  new  inquiry  as  to 
preclude  the  plaintiff  from  proceeding  on  the 
new  bearing  to  establish  their  liability  and 
to  have  a  Judgment  in  the  action  rendered 
against  them  also.  Cf.  Ellis  v.  Bone,  71  Ga. 
466. 

3.  The  main  point  insisted  on,  however,  is 
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that  the  court  erred  In  directing  a  verdict  In 
favor  of  the  plaintiffs,  notwithstanding  the 
evidence  offered  by  the  defendant  (in  sop- 
port  of  the  plea  which  this  conrt,  when  the 
case  was  here  before,  held  was  allowable)  to 
prove  the  agreement  that  the  note  and  letter 
were  never  formally  delivered,  and  were  bj 
mutual  agreement  of  the  parties  never  to  be- 
come a  completed  contract  until  Peoples  sign- 
ed. Some  of  the  defendants  offered  testimony 
that  the  note  was  presented  to  them  by  one 
Comerford,  who  said  that  it  was  not  to  be- 
come a  contract  until  Peeples  signed  it  Com- 
erford,  it  appears,  was  the  receiver  of  the 
corporation  In  payment  of  whose  debt  the 
present  note  was  given.  To  disclose  the  effect 
of  this  transaction  between  the  signers  of  the 
note  and  Comerford,  it  is  best  that  certain 
other  facts  be  stated.  There  had  previously 
been  some  dispute  between  the  bank  and  the 
signers  of  the  notes  preceding  the  one  in 
controversy  (for  the  Indebtedness  had  been 
renewed  from  time  to  time)  as  to  whether 
certain  others  should  not  have  signed  also. 
When  the  giving  of  the  present  note  was  pro- 
posed, the  vice  president  of  the  bank,  who 
was  also  its  attorney,  in  order  to  foreclose 
any  further  dispute  on  this  line,  prepared  the 
letter,  which  appears  fully  in  the  former 
opinion  in  this  case,  and  which  was  to  be 
signed  by  the  new  makers,  asking  the  bank  to 
accept  the  new  note  in  lieu  of  the  old  one, 
and  stating  further  that  not  all  the  old  sign- 
ers were  to  sign  the  new  paper,  and  asking 
the  bank  to  deliver  to  them  (the  new  signers) 
the  old  note  that  they  might  compel  contri- 
bution. This  letter  and  the  note  were  turned 
over  to  Heitmann  and  0*Ckmnell  (two  of  the 
present  defendants)  in  order  that  they  might 
be  signed  and  returned.  Later  Heitmann  and 
O'Gonnell,  in  company  with  Comerford  (who 
was  interested  adversely  to  the  bank,  or,  at 
least,  not  in  privity  with  the  bank),  brought 
to  the  bank's  vice  president  and  attorney  the 
note  and  letters  signed  as  they  were  when 
sued  on.  He  examined  them,  telephoned  the 
bank's  clerk  that  they  were  all  right,  and  up- 
on his  Instruction  Heitmann,  O'Gonnell,  and 
Comerford  went  to  the  bank  window,  where 
they  delivered  the  new  note  to  the  bank  clerk 
and  received  the  old  note  from  the  bank;  the 
evidence  showing  that  probably  the  physical 
transfer  of  the  papers  was  to  and  from  the 
hands  of  O'Gonnell,  though  Heitmann  and 
Oomerford  were  standing  by. 

The  evidence  was  clear  and  unequivocal 
that  the  officials  of  the  bank  were  Ignorant 
of  the  representations,  if  any,  made  to  any 
of  the  signers  of  the  note  to  the  effect  that  it 
was  not  to  become  a  completed  contract  until 
Peeples  signed  it.  It  was  equally  clear  that 
Comerft>rd  was  not  agent  for  the  ^ank  and 
was  not  authorized  to  make  any  statement 
on  the  bank's  behalf.  There  is  no  other  rea- 
sonable inference  deducible  from  the  testi- 
mony than  that  the  note  had  come  into  (Dom- 


erford's  hands  at  the  time  he  made  the  repre- 
sentations, directly  or  indirectly,  trom  either 
Heitmann  or  O'Gonnell,  who  were  two  of  the 
joint  signers  of  the  note.  Therefore,  not- 
withstanding he  may  have  Induced  some  of 
the  defendants  to  sign  on  the  understand- 
ing that  the  note  was  not  to  be  delivered  un- 
til Peeples  signed  it,  nevertheless  delivery  to 
the  bank  was  consummated  without  charge 
ing  it  with  notice  of  any  sudi  condition; 
and  the  bank,  acting  on  the  apparent  com- 
pleteness of  the  transaction,  delivered  up  the 
old  note,  thus  putting  the  case  very  fairly 
within  the  principle  of  the  case  of  Lewis  v. 
Board  of  Gommissioners,  70  Ga.  486. 

At  least  one  of  the  def  aidants  testified  that 
Gomerford  told  him  at  the  time  he  present- 
ed the  note  for  signing  that  he  was  represent- 
ing the  bank  in  procuring  the  signatures. 
The  court  struck  out  this  testimony.  While 
we  are  of  the  opinion  that  Gomerford's  state- 
ment, 80  closely  associated  as  it  was  with 
the  act  of  procuring  the  signatures,  was  ad- 
missible as  a  part  of  the  res  gestee,  and  that 
the  court's  action  in  ruling  it  out  was  ab- 
stractly erroneous,  nevertheless  this  error  is 
Immaterial.  The  rule  is  that  while  such  dec- 
larations are  admissible  as  a  part  of  the  res 
gestae,  yet  they  are  without  sufficient  proba- 
tive value  to  establish  the  agency,  until  it  is 
shown  by  further  proof,  direct  or  circumstan- 
tial, that  the  alleged  principal  had  in  fact 
authorized  the  alleged  agent  to  act  for  him, 
or  had  subsequently  ratified  the  act  Wig- 
more  on  Evidence,  f  1777(2);  Roebke  v.  An- 
drews, 26  Wis.  311,  321.  Gf.  White  Sewing 
Machine  Oo.  v.  Horkan,  7  Ga.  App.  283,  66 
S.  E.  811;  Ghattanooga  R.  Co.  v.  Davis,  89 
Ga.  708  (4),  15  S.  E.  626.  The  elements  es- 
sental  to  a  ratification  were  not  present  In 
the  case  at  bar,  as  they  were  in  the  two  cases 
last  cited  above. 

Even  if  the  judge  had  admitted  all  of  the 
testimony  that  was  excluded,  the  proof  would 
not  have  been  adequate  to  support  the  plea 
in  accordance  with  the  former  opihion  of  this 
court  in  the  case,  and  his  action  in  directing 
a  verdict  in  the  plaintiff's  favor  is  affirmed. 

Judgment  affirmed. 


(7  G*.  App.  713) 
MEAGHAM  v.  STATE.    (No.  2,389.) 

(Gourt  of  Appeals  of  G^rgia.    May  12,  1910.) 

(SylldbuB  hy  ih^  Cowri,) 
1.  Criminal  Law   (t  1109*)  —  PExmoir  fob 

GeRTIOBABI— BBIEP  of  EiVIDENCS. 

The  rules  applicable  to  briefs  of  evidence 
incorporated  in  bills  of  exception  do  not  apply  to 
petitions  for  certiorari,  and  a  petition  for  cer- 
tiorari is  not  subject  to  dismissal  upon  the 
ground  that  the  evidence  adduced  upon  the  trial 
IS  not  properly  briefed.  A  petitioner  for  cer- 
tiorari, if  he  sets  forth  plainly  what  transpired 
upon  the  trial,  may  make  his  statement  of  the 
evidence  as  full  as  the  facts  will  justify  without 
the  apprehension  of  any  other  penalty  than  the 
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probability  of  confasinf  the  reviewing  court  by 
an  onnecesaaxy  mass  of  irrelevant  matter. 

[Ed.  Note.— For  .other  cases,  see  Criminal 
Iaw,  Dec  Dig.  |  1109.*1 

2.  Falsb  Pretenses  (I  l^V- Pboiosb  to  Do 
AH  Ai^  IN  THE  Future. 

One  cannot  be  defrauded  and  cheated  by 
the  violation  of  a  promise  to  perform  an  act  in 
the  future.  The  deceitful  means  or  ar^ul  prac- 
tice by  which  one  may  be  defrauded  end  cheated 
must  have  relation  to  an  existing  fact  or  a  past 
event.  Ordinarily  one  who  is  induced  to  act  by 
the  promise  of  another  to  do  a  particular  act  in 
the  future  acts  upon  the  promise,  and  not  upon 
the  false  representation  of  fact ;  and,  while  the 
violation  of  the  promise  is  immoral,  it  is  not  a 
criminal  offense. 

[Ed.  Note.— For  other  cases,  see  False  Pra- 
tenses,  Dec  Dig.  S  l.*1 

3.  False  Pretenses  (S  !•)— Sale  of  Pbrsoh- 
AI.TT — Subsequent  Fraudulent  Conver- 
sion. 

One  who  has  by  a  valid  assignment  sold 
peiBonal  property  to  another,  and  who  thereaft^ 
er,  without  the  knowledge  and  consent  of  the 
purchaser,  fraudulentlv  converts  the  property 
to  his  own  use^  may  be  guilty  of  larceny,  but 
cannot  be  convicted  of  cheating  and  swindling, 
unless  deceitful  means  and  artful  practice  in- 
duced the  purchaser  to  buy  something  which  it 
was  not  within  the  power  of  the  vendor  to  sell. 

[Ed.  Note. — ^For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  I  l.*1 

Hill,  a  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County ; 
J-  T.  Pendleton,  Judge. 

W.  T.  Meacham  was  conylcted  of  swin- 
dling, and  brings  error.    Reversed. 

Tho&  B.  Brown  and  Virgil  Jones,  for  plain- 
tiff In  error.  C.  D.  Hill,  Sol.  Gen.,  Lowry 
Arnold,  Sol.,  D.  K.  Johnston,  and  Lamar  Hill, 
for  the  State. 

RUSSEm  J.  1.  Upon  the  call  of  this 
case  a  motion  was  made  to  dismiss  the 
writ  of  error  upon  the  ground  that  the  evi- 
dence in  the  record  was  not  briefed  as  re- 
quired by  law.  The  only  statement  of  the 
evidence  is  embodied  in  what  purports  to  be 
a  copy  of  the  petition  for  certiorari,  which 
was  presented  to  the  judge  of  the  superior 
court,  and  which  he  declined  to  sanction. 
The  petition  for  certiorari  is  properly  incor- 
porated in  the  bill  of  exceptions.  As  the  is- 
suance of  the  writ  of  certiorari  was  denied, 
the  petlrtlon  for  certiorari  should  appear  be- 
fore this  court  in  the  exact  form  in  which  it 
was  presented  to  the  judge  oTthe  court  be- 
low. If  alterations  of  the  petition  were  per- 
mitted, it  would  be,  in  some  instances  at 
least,  impossible  for  this  court  to  determine 
whether  the  lower  court  erred  in  the  judg- 
ment refusing  to  sanction  the  petition.  The 
role  which  requires  a  proper  brief  of  the 
evidence  in  writs  of  error  generally  has  no 
appliavtion  to  petitions  for  certiorari.  The 
petition  must  be  incorporated  in  the  bill  of 
exceptions,  and  there  is  no  rule  requiring  the 
testhnony  adduced  upon  the  trial  in  the  in- 
ferior judicatory  to  be  briefed  at  all.  The 
petitioner  for  certiorari  is  expected  to  set 
forth  plainly  and  distinctly  what  occurred 


upon  the  trial,  and  he  may  exercise  this 
privilege  ad  libitum,  even  to  the  extent  of 
presenting  what  Judge  Bleckley  calls  a  rig- 
marole of  questions  and  answers,  objections, 
remarks  of  the  counsel,  etc.,  with  no  other 
penalty  attached  than  the  probability  of  ir- 
retrievably confusing  the  court  For  this 
reason  the  motion  to  dismiss  cannot  be  sus- 
tained. 

2.  The  plaintiff  in  error  was  convicted  of 
the  offense  of  cheating  and  swindling  by 
using  deceitful  means  and  artful  practice,  in 
violation  of  the  provisions  of  section  670 
of  the  Penal  Code  of  1895.  It  appears  that 
after  having  sold  an  account  for  his  wages 
as  a  fireman,  and  after  having  authorized 
the  purchaser,  as  his  attorney  in  fact,  to 
sign  any  and  all  checks,  vouchers,  receipts, 
and  acquittances  necessary  to  be  signed  in 
order  to  collect  the  account,  he  collected  it 
himself.  We  fail  to  see  wherein  any  deceit- 
ful means  or  artful  practice  was  used  which 
I  can  be  said  to  be  the  direct  cause  for  the 
prosecutor's  advancing  the  money  of  which 
it  is  alleged  he  was  defrauded.  To  conform 
with  the  ruling  of  this  court  in  Crawford  v. 
State,  2  Ga.  App.  185,  68  S.  E.  301,  the  accu- 
sation in  the  case  at  bar  alleges  that  the  de- 
fendant, when  he  made  the  assignment  did 
not  intend  to  allow  King  Bros.  &  Co.  to  col- 
lect the  wages  covered  by  it,  but  intended  to 
collect  them  himself.  It  is  further  allied 
that  King  Bros.  &  Co.  believed  and  relied 
upon  the  statements  contained  in  said  appli- 
cation and  assignment  to  the  effect  that  they 
were  authorized  to  collect  the  wages  therein 
mentioned,  and  that  the  statements  were 
false,  and  made  for  the  purpose  of  deceiving 
them.  The  principle  announced  in  the  Craw- 
ford Case,  supra,  is  entirely  sound  and  well 
settled;  but  neither  the  allegations  of  the 
accusation  nor  the  evidence  in  the  present 
case  measure  up  to  the  rule  announced  in 
that  case.  Nothing  is  better  settled  than 
that  the  false  representations  which  afford 
the  basis  for  the  criminal  prosecution  in 
cheating  and  swindling  must  relate  to  ex- 
isting facts  or  events  in  the  past  A  repre- 
sentation as  to  a  fact  which  it  is  assumed 
will  exist  in  the  future,  or  a  promise  which 
the  promisee  understands  must  be  performed 
in  the  future,  does  not  afford  a  basis  for  ai 
criminal  prosecution,  because  it  is  apparent 
that  he  who  is  influenced  by  a  representa- 
tion as  to  a  fact  which  he  knows  the  future 
must  evolve  contingent  upon  a  future  action 
of  the  promisor  does  not  primarily  rely  on, 
and  is  not  influenced  by,  an  existing  condi- 
tion, but  depends  upon  the  confidence  of  the 
promisee  in  the  ability  and  integrity  of  the 
promisor.  In  case  the  anticipated  event  does 
not  happen,  or  the  promise  is  not  fulfilled,  or 
the  pledge  or  future  performance  ia  not  re- 
deemed, it  is  a  case  of  misplaced  confidence, 
but  not  a  case  of  false  representation ;  and 
the  promise,  if  there  was  no  false  statement 
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of  past  or  existent  facts,  cannot  be  said  tx> 
be  deceitful  means  or  artful  practice  within 
the  definition  of  the  Penal  Code,  because  the 
party  to  whom  the  representation  was  made 
had  as  full  opportunity  of  determining  for 
himself  the  likelihood  or  probability  of  what 
the  future  would  develop  as  he  who  made 
the  promise,  and  this  irrespective  of  whether 
the  promisor  intended  or  did  not  intend  to 
deceive  the  opposite  party.  The  reason  of 
the  rule  is  that,  if  thie  party  to  whom  the 
representation  was  made  had  full  knowledge 
of  the  real  condition  of  the  affairs  or  chose 
to  rely  upon  the  promise  as  to  a  future  con- 
tingency, he  is  not  deceived  by  deceitful 
means  or  artful  practice  (because  he  knows 
all  of  the  facts  and  their  true  relation),  but 
his  loss  results  from  his  absolute  confidence 
in  the  party  making  the  promise. 

The  accusation  in  this  case  states  that  the 
defendant  represented  that  he  was  21  years 
old ;  that  he  was  employed  by  the  Southern 
Railway  Company;  that  he  was  employed 
during  the  month  of  June,  1909,  and  while 
so  employed  earned  as  salary  or  wages  the 
sum  of  $30;  that  there  were  no  offsets  or 
counterclaims  against  the  account,  nor  any 
orders,  drafts,  garnishments,  or  attachments 
outstanding  in  any  way  affecting  said  ac- 
count ;  that  the  account  was  just,  true,  and 
unpaid,  and  had  no^  been  sold  or  transferred. 
None  of  these  representations  or  warranties 
were  false.  So  far  as  appears  from  the  rec- 
ord, each  of  them  was  true.  Upon  this  state- 
ment the  prosecutor  purchased  the  defend- 
ant's account  for  wages,  and,  In  order  to 
effectuate  the  purchaser's  right  to  collect,  the 
defendant  authorized  the  purchaser  to  sign 
such  necessary  vouchers,  receipts,  or  acquit- 
tances as  were  proper.  The  authorization  of 
the  purchaser  to  collect  the  account  for 
wages  was  not  in  any  sense  a  representation 
of  a  fact  It  was  not  artful  practice.  The 
purchasers  of  the  account  did  not  sustain 
any  loss  (if  any  at  all  sustained)  by  reason  of 
this  authorization,  because  the  prosecutor, 
according  to  the  recitals  of  the  assignment, 
had  already  parted  with  his  money  before 
the  assignment  was  made.  So  far  as  the 
writer  is  concerned,  he  does  not  look  with 
favor  upon  the  purchase  of  accounts  for  wa- 
ges where  the  practical  result  is  to  afford  a 
means  by  which  one  who  Is  working  for 
wages  can  be  compelled  to  pay  an  exorbitant 
price  for  the  use  of  money  earned  by  his 
labor,  by  selling  a  portion  or  all  of  his  ac- 
count at  a  reduction  below  its  face  value, 
no  matter  how  such  conduct  may  be  intend- 
ed. The  practical  effect  Is  to  extort  a  usuri- 
ous rate  of  interest,  whether  that  be  the  in- 
tention of  the  parties  or  not.  Interest  is 
nothing  more  than  a  charge  or  price  for  the 
use  of  one's  money,  and,  although  there  be 
an  absolute  sale  of  account  for  wages  or 
salary,  yet  where  it  appears  that  the  sale  Is 
made  solely  for  this  purpose  of  realizing 
sooner  than  the  account  would  ordinarily  be 
paid,  it  is  apparent  that  the  seller  loses  the 


difference  for  the  sole  purpose  of  obtaining 
the  use  of  his  money  earlier  than  he  would 
otherwise  have  received  It,  and  that  he  sac- 
rifices by  the  sale  a  portion  of  the  account 
in  his  favor  merely  to  pay  for  the  use  of  the 
remainder  during  the  interval  between  the 
time  when  he  receives  the  purchase  price 
and  the  time  when  he  can  reasonably  antici- 
pate the  payment  of  his  account.  We  realize 
that  it  is  contrary  to  public  policy  to  place 
restrictions  on  one's  right  to  dispose  of  any 
property  he  may  possess,  at  his  own  discre- 
tion and  upon  terms  satisfactory  to  himself, 
and  yet  the  writer  cannot  see  any  difference, 
in  Its  practical  effect  upon  the  wage-earner, 
between  paying  a  usurious  rate  of  interest 
upon  a  loan  and  sacrificing  a  portion  of  the 
chose  in  action  in  order  to  be  enabled  to  use 
the  remainder. 

But  regardless  of  my  personal  views,  and 
yielding  full  Judicial  assent  to  the  prior  de- 
cisions in  which  it  has  been  held  that  only 
the  sale  of  wages  where  the  practical  effect 
is  to  work  a  deduction  greater  than  5  per 
cent,  per  month  is  included  within  the  inhi- 
bition of  the  statute  which  forbids  usury  by 
means  of  the  device  of  purchasing  accounts, 
it  is  plain  in  this  case  that,  if  the  defendant 
sold  the  account  to  King  Bros.  &  O).,  it  be- 
came from  that  instant  their  property,  and, 
if  thereafter  the  defendant  wrongfully  and 
fraudulently  converted  this  personal  property 
to  his  own  use,  he  might  be  guilty  of  simple 
larceny,  but  could  not  be  guilty  of  cheating 
and  swindling,  for  the  reason  that,  if  any 
false  representations  of  fact  were  made, 
which  were  the  occasion  of  loss  and  damage 
to  the  purchaser,  if  any  loss  is  attributable 
to  his  reliance  upon  the  assignment  and  to 
the  subsequent  violation  of  its  terms  by  the 
defendant,  neither  of  these  can  be  classed  as 
antecedent  causes  of  the  prosecutor's  loss. 
We  think  the  judge  of  the  superior  court 
should  have  sanctioned  the  certiorari,  and 
upon  this  record,  if  It  had  been  sustained  by 
the  answer,  should  have  granted  the  defend- 
ant a  new  trial. 

Judgment  reversed. 

HILXi,  C.  J.  (dissenting).  I  do  not  ccmcnr 
in  the  opinion  of  my  Brethren  that  the  factB 
alleged  and  proved  in  this  case  do  not  show 
the  offense  of  cheating  and' swindling,  under 
the  general  section  of  the  Penal  Code  of  1895 
(section  670).  The  accusation  was  evidently 
framed  in  accordance  with  the  views  of  tnfii 
court  as  expressed  in  the  case  of  Crawford 
V.  State,  2  Ga.  App.  187,  58  S.  E.  903.  We 
then  thought  these  views  were  **sound  and 
•  •  •  fully  supported  by  the  decision  of 
the  Supreme  Court  in  Gamer  v.  State,  100 
Ga.  257  [28  S.  E.  24],"  and  I  see  no  reason  to 
change  the  opinion  then  expressed.  The  ma- 
jority of  the  court  in  this  case  reaffirms  tbe 
soundness  .of  the  principle  announced  in  the 
Crawford  Case,  but  think  that  "neither  tbe 
allegations  of  the  accusation  nor  the  evidence 
In  the  present  case  measure  up  to  tiie  rule  an- 
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nounced  In  that  case."  I  am  wholly  unable 
to  Bee  any  distinction  between  the  facts  of 
this  case  and  the  illustration  given  in  that 
case  of  what  would  constitute  a  violation  of 
this  section.  As  held  In  the  Crawford  Case, 
section  670  very  greatly  enlarges  the  com- 
mon-law offense  of  cheating  and  swindling  by 
false  tokens,  false  pretenses,  and  false  repre- 
sentations. It  seems  to  have  been  intended 
to  supply  deficiencies  which  existed  in  the 
common  law  in  reference  to  this  offense,  as 
well  as  to  embrace  all  other  offenses  of  like 
character  which  were  not  specifically  cover- 
ed by  other  sections  of  the  Code.  The  lan- 
guage of  this  section  is  exceedingly  t)road  and 
compreh^isive.  "Any  deceitful  means  or  art- 
ful practice"  by  which  another  Is  Mefranded 
and  cheated"  is  within  its  terms.  The  words 
**deceitful  means  and  artful  practice"  are 
words  of  general  use,  and  should  be  given 
their  ordinary  significance.  The  Jury  in  each 
particular  case  are  to  determine  whether  the 
means  or  iM-actice  used  to  cheat  and  defraud 
was  "deceitful  or  artful"  in  the  ordinary  sig- 
nification and  definition  of  these  terms.  I 
think  that  if  the  accused,  at  the  time  he  sold 
and  assigned  the  salary  he  had  earned  to  th« 
prosecutor  and  authorized  the  latter  to  col- 
lect it  from  his  employer,  the  railroad  com- 
pany, on  "pay  day,"  had  the  intent,  neverthe- 
less, to  himself  collect  it  and  convert  it  to 
his  own  use,  and  did  accomplish  this  intent, 
he  was  guilty  of  a  violation  of  this  section. 
It  is  true  he  made  no  distinctly  false  repre- 
sentation of  any  fact  to  the  prosecutor.  The 
"deceitful  means"  and  the  "artful  practice" 
which  he  employed  consisted  In  using  facts  to 
enable  him  first  to  get  the  prosecutor's  money, 
and  subsequently  to  get  the  full  amount  of 
his  salary  from  his  employer.  It  cannot  be 
denied  that  by  these  means  he  was  enabled 
to  get  $(>3,  $30  from  the  prosecutor  and  $33 
from  his  employer,  when  he  was  only  entitled 
to  $30.  The  plan  was  very  simple,  was  cal- 
culated to  allay  suspicion,  and  was,  it  seems 
to  me,  a  form  of  artifice  cunningly  adopted  to 
first  get  the  prosecutor's  money  and  then  to 
collect  from  the  employer  the  money  which  had 
been  sold  to  the  prosecutor.  If  this  conduct 
of  the  defendant  does  not  constitute  "deceit- 
ful means  and  artful  practice,"  I  confess  I  do 
not  understand  the  meaning  of  these  words. 
To  violate  this  statute,  it  Is  not  necessary,  In 
my  opinion,  that  any  verbal  false  representa- 
tions or  pretenses  should  be  made.  The  of- 
fense can  be  committed  by  deceitful  conduct 
as  well  as  by  deceitful  words.  Jones  v.  State, 
97  6a.  430,  25  S.  B.  319,  54  Am.  St  Rep.  433. 
The  majority  of  the  court  base  the  decision 
upon  the  constniction  that  the  defendant 
made  merely  an  implied  promise  that  he 
would  not.  aft^  having  sold  his  salary,  him- 
self collect  it  from  his  employer,  the  railroad 
covipany,  and  that  in  doing  so  he  only  broke 
his  promise,  and  a  broken  promise  Is  not  a 
false  pretense.  Of  course,  it  is  well  settled 
that  a  mere  promise  relating  to  the  future 
cannot  be  the  basis  of  a  prosecution  for  this 


offense;  but,  as  was  said  by  the  Supreme 
Court  In  Holton  v.  State,  109  Gki.  127,  84  & 
E.  358,  and  by  Mr.  Bishop  in  his  work  on 
Criminal  Law  (volume  2,  8  224):  "Where 
there  is  both  a  false  pretense  and  a  promise 
which  acted  together  on  the  mind  of  the  per- 
son defrauded  and  induced  him  to  part  with 
a  thing  of  value,  and  he  would  not  have  done 
so  on  the  promise  without  the  pretense,  such 
a  pretense,  if  false,  is  sufficient  to  support  a 
conviction  for  being  a  common  cheat  and 
swindler."  And  as  also  said  by  Mr.  Bishop 
in  the  same  work:  "It  would  be  difficult  to 
find  in  actual  life  any  case  wherein  a  man 
parted  with  his  property  on  a  mere  represen- 
tation of  fact,  whether  true  or  false,  without 
an  accompanying  promise."  Here  there  was 
blended  with  the  implied  promise  of  the  ac- 
cused— that  he  would  not  himself  collect  the 
salary  from  the  railroad  company,  but  would 
permit  the  prosecutor  to  do  so — the  deceitful 
means  and  artful  practice  of  selling  his  sal- 
ary and  giving  written  authority  to  the  prose- 
cutor to  collect  it.  Tills  apparently  honest 
conduct,  relied  on  by  the  prosecutor,  induced 
him  to  pay  to  the  accused  tlie  amount  of  the 
salary  so  bought,  30  days  before  he  could 
have  gotten  it  from  the  employer.  I  think 
this  case  in  principle  is  very  similar  to  that 
of  Gamer  v.  State,  100  Ga.  257,  28  S.  E.  24. 
There  the  accused,  with  intent  to  cheat  and 
swindle  a  named  person,  bought  from  him  a 
horse  and  gave  him  a  check  in  payment,  took 
possession  of  the  horse,  and  stated  at  the 
time  of  the  purchase  that  the  check  would  be 
paid  on  presentation  (wliat  was  this  but  a 
promise?),  and  after  obtaining  possession  of 
the  horse,  with  intent  to  cheat  and  swindle 
the  purchaser,  he  went  to  the  bank  and  stop- 
ped payment  of  the  check  so  that  the  seller 
was  in  fact  defrauded.  Suppose  that,  in- 
stead of  stopping  payment  of  the  check,  he 
had  simply  drawn  all  of  his  money  out  of  the 
bank,  leaving  nothing  to  pay  the  check  he 
had  given  to  the  seller  for  the  horse,  would 
it  have  been  any  less  a  case  of  cheating  and 
swindling?  And  would  there  not  have  been 
Just  as  plainly  a  promise  made  or  Implied 
when  he  gave  the  check  that  it  would  be  paid 
at  the  bank,  and  that  he  had  funds  there  to 
pay  it,  as  there  was  In  this  case  that  he 
would  permit  the  prosecutor  to  collect  the 
salary  from  the  railroad  company?  I  can- 
not see  any  substantial  difference  in  principle 
in  the  two  cases. 

It  is  insisted  by  my  associates  that,  if  the 
accused  was  gruilty  of  any  offense,  it  was  the 
offense  of  simple  larceny,  that  the  title  to  his 
wages  had  passed  to  the  prosecutor  under  the 
assignment,  and  therefore  that  when  he  sub- 
sequently collected  his  salary,  it  was  the 
wrongful  and  fraudulent  taking  of  the  per- 
sonal property  of  the  prosecutor.  Was  it  the 
property  of  the  prosecutor;  that  is,  did  he 
have  such  a  legal  title  to  the  property  as 
would  have  authorized  him  to  sue  the  rail- 
road company  for  It?  This  would  depend  up- 
on whether  the  assignment  or  sale  covered 
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the  entire  amount  of  salary  which  had  been 
earned  by  the  accused  at  the  time  when  he 
made  the  sale  or  assignment,  or  whether  It 
covered  only  a  part  of  the  amount  which  had 
been  earned.  I  think  It  fairly  deducible  from 
the  facts  In  the  record  that  It  was  a  partial 
assignment  of  the  salary  which  had  been 
earned,  and  that  the  prosecutor  had  only  an 
equitable  title  to  the  amount  which  had  been 
sold  to  him,  and  could  not  have  maintained 
a  suit  against  the  railroad  company  for  it 
There  is  no  evidence  that  the  railroad  com- 
pany gave  assent  to  the  assignment,  and  as 
repeatedly  held  by  the  Supreme  Court,  and 
by  this  court,  in  the  case  of  Central  Ry.  Co. 
V.  Dover,  1  Ga,  App.  240,  67  S.  E.  1002,  where 
there  is  a  partial  assignment  of  a  chose  in 
action,  the  purchaser  has  only  an  equitable 
title,  which  can  only  be  enforced  by  equitable 
petition,  with  the  debtor  and  consignor  both 
parties.  If,  therefore,  the  assignment  was 
only  as  to  a  part  of  the  salary  earned,  the 
money  was  not  the  personal  goods  of  the 
prosecutor,  but  was  only  property  to  which  he 
had  an  equitable  title,  and  the  definition  of 
simple  larceny  is:  **The  wrongful  and  fraud- 
ulent taking  and  carrying  away  •  •  •  of 
the  personal  goods  of  another,  with  intent  to 
steal  the  same."  Pen.  Code  1895,  §  155.  Of 
course,  this  would  Include  personal  goods  to 
which  one  has  the  right  of  possession. 

There  being  in  the  record  ample  evidence  of 
the  defendant's  fraudulent  intent  when  he 
assigned  his  salary  and  received  the  money 
therefor  from  the  prosecutor,  i  am  very  clear- 
ly of  the  opinion  that  he  was  properly  con- 
victed of  the  offense  of  cheating  and  swind- 
ling under  section  670  of  the  Penal  Code. 


(7  Ga.  App.  Til) 

ASHLEY  V.  CENTRAL  OF  GEORGIA  RY. 

CO.  (No.  2,285.) 

(Court  of  Appeals  of  Georgia.     May  12,  1910.) 

(Syllahua  by  the  Court.) 

1.  Carriers  (§  150*) — ^Freight  Delivered  on 
Right  of  Wat  —  Liability  of  Carrier  ~ 
Loss  BY  Fire. 

Relatively  to  property  for  carriage,  rail- 
road companies  owe  no  duty  of  diligence  under 
the  law,  except  where  the  property  has  been  de- 
livered at  stations  or  places  designated  by  the 
company  for  its  delivery.  Where  .property  is 
placed  on  the  railroad  right  of  way  by  request 
of  the  owner  and  solely  for  his  convenience,  and 
permission  is  given  by  the  railroad  companv  to 
place  it  there,  by  virtue  of  a  contract  in  which 
the  owner,  in  consideration  of  such  permission, 
relieves  the  railroad  company  from  any  and 
all  liability  "for  the  loss,  damage,  or  destruc- 
tion of  said  property  while  on  its  right  of  way, 
whether  such  loss,  damage,  or  destruction  be  at- 
tributable to  the  negligence  of  any  agent  or  em- 
ployd  of  the  company,  or  from  any  cause  what- 
ever," the  contract  is  valid;  and,  if  the  prop- 
erty is  destroyed  by  fire  while  on  the  right  of 
way,  the  company  cannot  be  held  liable,  ex- 
cept for  gross  negligence  or  willful  misconduct. 
Holly  V.  Southern  Ry.  Co.,  119  Ga.  767,  47  S.  B. 
188;    3  Elliott  on  Railroads  (2d  Ed.)  §  1236; 


Evans  v.  NaU,  1  Ga.  App.  42,  57  8.  E.  1020. 
(Russell,  J.,  dissenting.) 

rBd.  Note.— For  other  cases,  see  Ckrriers* 
Cent.  Dig.  §§  654-659 ;    Dec.  Dig.  $  150.*] 

2.  Loss  BY  FiBifr— Evidence. 

Irrespective  of  the  contract  above  mention- 
ed, the  evidence  in  this  case  did  not  clearly  show 
that  the  property  was  burned  by  the  negligence 
of  the  riiilroad  company.  If  there  was  any 
inference  fairly  deducible  from  the  evidence  sur- 
ficient  to  raise  the  statutory  presumption  of  neg- 
ligence, it  was  fully  rebutted  bv  the  evidence  in 
behalf  of  the  defendant.  The  destruction  of  the 
property  seems  to  have  been  a  casualty  neces- 
sanly  incident  to  its  location  in  close  proximity 
to  passing  engines. 

3.  Review  on  ApPEAii. 

No  material  error  of  law  was  committed, 
and  the  verdict  is  right  under  the  law  and  the 
evidence. 

£2rror  from  City  Court  of  Richmond  Ooiin- 
ty;   W.  F.  Eve,  Judge. 

Action  by  L.  A.  Ashley  against  the  Central 
of  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Austin  Branch,  for  plaintiff  in  error.  J.  0, 
C.  Black,  for  defendant  in  error. 

HILL»  C.  J.    Judgment  afiirmed. 

RUSSELL»  J.  (concurring  specially).  I 
dissent  from  so  much  of  the  decision  as 
affimns  the  legal  validity  of  the  contract  In 
my  opinion,  any  contract  v^hlch  stipulates 
to  relieve  a  common  carrier  from  the  results 
of  its  own  negligence  Is  contrary  to  the  de- 
clared public  policy  of  this  state.  Even  if 
the  opinion  of  a  divided  court  in  the  case  of 
Holly  V.  Southern  Ry.  Co.,  supra,  were  a 
binding  precedent,  the  fact  tliat  the  plain- 
tiff In  error  in  that  case  was  traveling  on  a 
free  pass  (thus  being  virtually  a  guest,  of 
the  company,  or  "gratuitous  bailee**)  distin- 
guishes it  as  to  its  facts  from  this  case,  in 
which  it  Is  undisputed  that  the  railroad 
company  had  been  receiving  $6  per  car  for 
the  carriage  of  other  v^ood  hauled  from  the 
same  point,  and  reasonably  expected  to  re- 
ceive the  same  compensation  as  freight  upon 
the  wood  which  was  destroyed. 


(7  Oa.  App.  782) 
ROSSI  ▼.    STATE.     (No.   2,496.) 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Syllahus  by  the  Court,) 
1.  HoinciDB    (8    300*)  — Murder  — Inbtruo- 

TI0N8. 

"The  question  of  what  is  sufficient  to  re- 
duce the  grade  of  the  crime  where  a  killing  is 
prompted  by  passion  is  one  thing,  and  the  ques- 
tion of  what  is  sufficient  to  excite  the  fears  of 
a  reasonable  man  that  a  felony  is  about  to  be 
committed  upon  him  is  another  and  very  differ- 
ent thing."  Consequently,  in  a  case  where  it 
is  insist^  that  the  homicide  was  committed  by 
the  defendant  under  the  fears  of  a  reasonable 
man,  upon  whom  a  serious  bodily  injury  or  fel- 
ony was  about  to  be  perpetrated,  it  is  error  to 
charge   the  jury  that   "provocation  by  words. 


•For  other  case*  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Reporter  Indexes 
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threats,  menaces,  or  contemptuous  gestures  will 
in  no  case  free  the  person  killing  from  the  guilt 
and  crime  of  murder,"  without  calling  the  at- 
tention of  the  jury  to  the  fact  that  while  words, 
threats,  or  menaces  will  not  mitigate  the  oifense, 
and  while  even  the  heat  of  passion,  supposed  to 
be  irresistible,  presents  no  excuse  for  homicide, 
nevertheless  words,  threats,  or  menaces  may  jus- 
tify a  killing  if  the  circumstances  be  such  as 
reasonably  to  arouse  the  fears  of  a  reasonable 
man  that  a  felony  is  about  to  be  committed 
upon  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  $  300.*] 

2.  Homicide  (§  273*)— JusrmABLB  Homioidb 

—Killing  of  Wife's  Seducer. 

*'If  a  man  takes  the  life  of  another  who 
attempts  the  seduction  of  his  wife,  under  cir- 
cumstances of  direct  and  gross  aggravation,  it 
is  for  the  jury  to  find  whether  the  case  stands 
upon  the  same  footing  of  reason  and  justice  as 
other  instances  of  justifiable  homicide  enumer- 
ated in  the  Penal  CJode."  Biggs  v.  State,  29 
Ga.  724  (3),  76  Am.  Dec  630. 

[Bd.  Note:— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  566;    Dec  Dig.  9  273.*] 

8.  HoiociDB  (§  123*)— Justifiable  Homioide 
—Defense  of  Habitation. 

One  who  may  rightfully  eject  another  from 
his  house  has  the  right  to  use  whatever  force 
is  necessary  to  accomplish  that  purpose.  If 
request,  persuasion,  and  remonstrance  have 
proven  fruitless,  and  the  right  to  the  possession 
of  one's  home  and  the  protection  of  his  family 
require  the  eviction  of  an  intruder,  the  degree  of 
force  which  may  be  employed  is  limited  only 
by  the  necessity  for  its  use.  Eiven  life  itself 
may  be  taken  if  a  lesser  degree  of  force  is  un- 
availing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  fi  182;    Dec  Dig.  |  123.*] 

rAddiHonal  Syllalus  ly  Editorial  Staff.) 

4.  Words  and  Phbases— "Menace." 

A  "menace*'  is  defined  to  be  the  show  of 
an  intention  to  inflict  evil.  It  is  to  act  in  a 
threatening  manner,  and  any  overt  act  of  a 
threatening  character,  short  of  an  actual  as- 
sault, is  a  "menace." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4474.] 

Error  from  Superior  Ck)urt,  Floyd  County ; 
Jno.  W.  Maddox,  Judge. 

Frank  Rossi  was  convicted  of  voluntary 
manslaughter  on  a  charge  of  murder,  and 
brings  error.    Reversed. 

Ennls  &  Shaw  and  M.  B.  Eubanks,  for 
plaintiff  in  error.  Jno.  W.  Bale,  Sol.  Oen., 
for  the  State. 

RUSSELL,  J.  The  defendant  was  indicted 
for  the  ofiTense  of  mnrder,  and  was  found 
gallty  of  voluntary  manslaughter.  He  ex- 
cepts to  the  judgment  overruling  his  motion 
for  new  trial.  The  motion  for  new  trial  con- 
tains a  large  number  of  grounds.  It  is  not 
necessary  to  state  or  discuss  them  in  detail. 
In  the  main  the  charge  of  the  learned  trial 
jndge  is  a  Indd  and  impartial  exposition  of 
the  law.  We  think,  however,  that  the  plain- 
tiff in  error  is  entitled  to  a  new  trial  upon 
three  of  the  exceptions  presented. 

1.  In  the  first  place,  the  judge  charged  that 
portion  of  section  65  of  the  Penal  Code  which 


relates  to  prorocation  by  words,  threats,  men- 
aces, etc.,  without  snch  explanation  as  was 
required  in  a  case  like  this,  where  the  de- 
fendant presented  the  defense  that  his  action 
was  prompted  by  the  fears  of  a  reasonable 
man  that  the  shooting  was  necessary  for  the 
protection  of  his  life.  If  the  defense  had 
been  only  that  the  defendant  was  defending 
against  an  actual  assault,  the  section  might 
have  been  charged  as  it  was  by  the  trial 
judge,  without  qualification.  Words,  threats, 
menaces,  and  contemptuous  gestures  of  them- 
selves will  not  reduce  a  killing  from  murder 
to  voluntary  manslaughter.  But,  as  held  in 
the  Gumming  Case,  99  Ga.  662,  27  S.  B.  177, 
words»  threats,  or  menaces,  according  as  ei- 
ther may  be  accompanied  by  other  circum- 
stances, may  generate  a  reasonable  fear,  on 
the  part  of  one  to  whom  they  are  directed, 
that  he  is  in  danger  of  such  serious  bodily 
harm  as  may  amount  to  a  felony.  And  in 
such  a  case,  if  the  jury  come  to  the  conclu- 
sion that  the  reasonable  fears  actually  exist- 
ed, although  they  were  generated  by  threats 
or  gestures,  the  jury  would  be  authorized  to 
justify  the  killing  and  acquit  the  defendant 
In  the  present  case,  while  the  state  introduc- 
ed testimony  to  the  effect  that  the  killing 
was  unprovoked,  testimony  was  adduced  in 
behalf  of  the  defendant  which  tended  to  show 
that  the  deceased  was  a  large  and  powerful 
man,  far  superior  physically  to  the  defend- 
ant, and  that  the  threat  said  to  have  been 
made  by  him  was  accompanied  by  a  manifest 
attempt  to  carry  the  threat  into  execution. 
If  the  jury  believed  this  testimony,  they 
should  have  been  instructed  that  it  was  for 
them  to  determine  what  threat  and  menace, 
if  any  was  proved,  would  justify  the  de- 
fendant in  assuming  that  his  life  was  then  in 
danger ;  and  even  if  as  a  matter  of  fact  the 
menace  would  not  have  been  sufficient  to  au- 
thorize another  to  assume  that  his  life  was 
in  danger,  still,  if  they  believed  from  the  cir- 
cumstances that  the  defendant  at  the  time 
was  honestly  impressed  with  the  belief  that 
his  own  life  was  endangered,  he  would  be 
justified. 

As  stated  in  the  Cumming  Case,  supra: 
"The  question  of  what  is  sufficient  to  reduce 
the  grade  of  the  crime  where  a  killing  is 
prompted  by  passion  is  one  thing,  and  the 
question  of  what  is  sufiSdent  to  excite  the 
fears  of  a  reasonable  man  that  a  felony  is 
about  to  be  committed  upon  him  is  another 
and  very  different  thing.  The  Penal  Code 
(section  71)  declares  that  'a  bare  fear  of  any 
of  those  offenses  to  prevent  which  the  homi- 
cide is  alleged  to  have  been  committed,  shall 
not  be  sufficient  to  justify  the  killing.  It 
must  appear  that  the  circumstances  were  suf- 
ficient to  excite  the  fears  of  a  reasonable 
man.'  But  it  does  not  undertake  to  define 
what  circumstances  shall  or  shall  not  be  suffi- 
cient to  excite  such  fears.  It  is  true  that,  in 
order  to  justify  a  homicide,  there  must  be 


•For  other  cases  see  lame  topic  and  lecUon  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezea 
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something  more  than  mere  verbal  threat& 
There  must  be  an  appearance  of  imminent 
danger.  The  means  of  Inflifcting  the  threatr 
ened  injury  must  apparently  be  at  hand,  and 
there  must  be  some  manifestation  of  an  in- 
tention to  inflict  the  Injury  presently;  but 
It  Is  not  essential  that  there  should  be  an 
actual  assault  Mere  threats  and  menaces 
may,  under  some  circumstances,  be  sufficient 
A  'menace*  Is  defined  to  be  'the  show  of  an 
Intention  to  inflict  evil* ;  to  menace  is  'to  act 
in  a  threatening  manner.'  Webster's  Diction- 
ary. Any  overt  act  of  a  threatening  char- 
acter, short  of  an  actual  assault,  is  a  men- 
ace; and  it  will  not  do  to  say,  as  the  court 
in  ^ect  did  in  this  instance,  that  no  such  act 
can  be  considered  sufficient  to  excite  the 
fears  of  a  reasonable  man.  If  a  man  of  reck- 
less and  violent  character,  who  bears  a 
grudge  against  me  end  has  made  threats, 
which  have  been  communicated  to  me,  that 
he  will  kill  me  on  sight,  approaches  me  in  an 
angry  and  threatening  manner,  with  a  deadly 
weapon  In  Ills  hand,  though  the  weapon  is 
not  then  directed  or  aimed  at  me,  and  de- 
clares that  he  intends  then  and  there  to  kill 
me,  this  is  no  more  than  a  menace,  but  the 
law  does  not  say:  *Tou  shall  not  take  him  at 
his  word  until  he  actually  assaults  you ;  un- 
til he  does,  any  fear  you  may  have  that  he 
is  about  to  carry  out  his  threats  Is  unreason- 
able; and  if  you  kill  him,  although  you  do 
so  under  the  belief  that  the  killing  is  neces- 
sary to  save  your  own  life,  your  fears  are  no 
defense.'  To  hold  that  this  is  the  law  would 
be  to  exclude  as  a  defense.  In  such  cases,  the 
fears  of  a  reasonable  man,  or  to  say  as  a 
matter  of  law  that  fears  are  unreasonable 
when  we  are  not  able  to  say  it  as  a  matter  of 
fact  It  would  in  many  cases  render  the 
right  of  self-defense  practically  nugatory; 
for  It  would  postpone  the  exercise  of  the 
right  until  it  would  be  of  no  avail.  In  Whar- 
ton on  Criminal  Law  (volume  2,  §  493)  it  is 
said:  'A  violent  and  perilous  defense  can  only 
be  employed  in  cases  where  there  is  an  ap- 
parently violent  and  perilous  attack.  To 
sustain  such  a  defense,  however,  the  actual 
striking  of  a  blow  is  not  necessary,  nor  is  It 
even  requisite  that  the  assailant  be  within 
striking  distance,  if  the  attack  be  apparently 
imminent'  Mr.  Bishop,  after  stating  the 
doctrine  that  threats  with  no  overt  act  and 
no  imminent  danger  will  not  justify  a  homi- 
cide, says:  'Not  in  conflict  with  this  rule,  a 
threatened  blow  need  not  be  actually  given.* 
Bishop's  New  Criminal  Law,  §  872.  It  has 
been  well  said  that:  'It  Is  difficult  to  lay 
down  a  rule  strictly  governing  all  cases,  the 
circumstances  of  the  cases  differ  so  widely. 
The  overt  act  that  will  justify  a  defendant 
in  assuming  that  his  own  life  is  then  in  dan- 
ger must  depend  upon  the  drciunstances  of 
each  particular  case.  Cases  may  be  readily 
supposed,  and  no  doubt  often  occur,  where 
to  require  a  defendant  to  wait  until  his  ad- 
versary actually  begins  the  combat  would 
be  to  require  him  to  wait  until  there  would 


be  but  little  chance  left  of  successful  defense 
—cases  where  the  deadly  purpose  of  the  par- 
ty is  so  fixed  and  determined,  his  character 
so  reckless  and  bloody,  his  use  of  deadly 
weapons  so  expert  and  skillful,  that  to  await 
his  attack  would  be  to  await  almost  certain 
death;  and  the  result  of  the  rencounter 
would  often  depend  upon  which  party  was 
the  quicker  in  action.' " 

2.  The  learned  trial  judge  charged  the 
jury  that  '*a  mere  indecent  proposal  to  the 
defendant's  wife,  unaccompanied  by  any  overt 
act  on  the  part  of  the  deceased  to  carry  out 
such  proposal,  would  not  justify  the  defend- 
ant in  killing  the  deceased."  We  are  clear 
that  this  Instruction  was  error  prejudicial 
to  the  defendant  It  was  not  within  the 
province  of  the  judge  to  say  that  an  indecent 
proposal  to  the  defendant's  wife  would  not 
Justify  the  defendant  in  killing  the  deceased. 
If,  upon  the  instant  of  such  proposal  in  the 
presence  of  the  husband,  the  husband  kills 
the  attempting  seducer  of  his  wife  for  the 
purpose  of  protecting  his  honor,  his  home, 
and  his  marital  rights,  the  question  as  to 
whether  it  is  an  instance  standing  upon  a 
like  footing  of  reason  and  justice  as  the  pro- 
tection of  mere  property,  or  the  protection 
of  one's  own  person  against  bodily  harm, 
is  a  question  for  solution  by  the  jury  alone. 
We  have  carefully  examined  the  cases  cited 
by  the  learned  counsel  for  the  state,  and  in 
none  of  them  is  the  principle  stated  in  Biggs 
V.  State,  29  Ga.  723,  728,  76  Am.  Dec.  030, 
controverted  or  altered.  In  fact  we  have 
been  unable  to  find  a  case  as  similar  in  its 
facts  to  those  of  the  Biggs  Case  as  is  the 
case  at  bar.  We  deem  the  ruling  in  tliat 
case  as  absolutely  controlling  in  this  case, 
and  we  think  it  well  to  call  attention  to  the 
language  of  Judge  Lumpkin  when  he  says: 
"His  honor,  the  presiding  judge,  charged 
the  jury  'that  under  no  circumstances  of 
aggravation,  however  gross  and  direct  would 
a  man  be  justifiable  in  taking  the  life  of  an- 
other, who  attempts  the  seduction  of  his 
wife.'  This  instruction  brings  up  broadly 
the  meaning  of  the  sixteenth  section  of  the 
fourth  division  of  the  Penal  Code.  After  ^ 
treating  of  the  various  grades  of  homicide, 
murder,  manslaughter — volimtary  and  invol- 
untary and  justifiable — ^it  is  provided  that 
'all  other  instances  which  stand  upon  the 
same  footing  of  reason  and  justice  as  those 
enumerated  shall  be  justifiable  homicide.' 
What  is  the  meaning  of  this  section?  It  sig- 
nifies something.  And  it  is  the  duty  of  the 
courts  to  give  it  effect  It  has  been  suggest- 
ed that  to  bring  cases  within  this  provision, 
they  must  be  accompcmled  with  force.  But 
has  the  Legislature  so  limited  it?  Is  it  not 
more  reasonable  to  suppose  that  It  was  their 
purpose  to  clothe  the  juries  in  criminal  cases, 
in  which  they  are  made  the  judges  of  the 
law  as  well  as  the  facts,  with  large  discre- 
tionary powers  over  this  class  of  offeuso9« 
and  leave  it  with  them  to  find  whether  the 
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partlccilaf  Instance  stands  on  the  same  foot- 
tng  of  reason  and  Justice  as  the  cases  of  Jus- 
tifiable homicide  specified  In  the  Code?  Has 
an  American  Jury  ever  convicted  a  husband 
or  father  of  murder*  or  manslaughter  for 
killing  the  seducer  of  his  wife  or  daughter? 
And  with  this  exceedingly  broad  and  com  pre- 
hensiye  enactment  standing  on  our  statute 
book.  Is  it  Just  to  Juries  to  brand  them  with 
perjury  for  rendering  such  verdicts  in  this 
state?  Is  it  not  their  right  to  determine 
whether  in  reason  or  Justice  it  is  not  [as] 
Justifiable  in  the  sight  of  heaven  and  earth 
to  slay  the  murderer  of  the  peace  and  re- 
spectability of  a  family,  as  one  who  forcibly 
attacks  habitation  and  property?  What  is 
the  annihilation  of  houses  or  chattels  by  fire 
and  faggot,  compared  with  the  destruction 
of  female  innocence ;  robbing  woman  of  that 
priceless  Jewel,  which  leaves  her  a  blasted 
ruin,  with  the  mournful  motto  inscribed 
upon  its  frontals.  Thy  glory  is  departed'? 
Our  sacked  habitations  may  be  rebuilt,  but 
who  shall  repair  this  moral  desolution?  How 
many  has  it  sent  suddenly,  with  unbearable 
sorrow,  to  their  graves?  In  what  has  society 
a  deeper  concern  than  in  the  protection  of 
female  purity,  and  the  marriage  relation? 
The  wife  cannot  surrender  herself  to  another. 
It  la  treason  against  the  conjugal  rights. 
Dirty  dollars  will  not  compensate  for  a  breach 
of  the  nuptial  vow.  And  if  the  wife  is  too 
weak  to  save  herself,  is  it  not  the  privilege 
of  the  Jury  to  say  whether  the  strong  arm  of 
the  husband  may  not  interpose,  to  shield  and 
defend  her  from  pollution?" 

According  to  the  statement  of  the  defend- 
ant, which  in  this  case  was  corroborated  by 
sworn  testimony  to  the  same  effect,  the  de- 
ceased repeated  indecent  proposals  to  the 
defendant's  wife  in  his  very  presence  and 
hearing.  Nothing  should  be  more  lightly  re- 
garded than  a  defense  (created  for  the  pur- 
pose of  acquitting  a  murderer)  which  offers 
as  Justification  for  homicide  a  false  and 
fraudulent  claim  that  the  sanctity  of  the 
home  has  been  invaded.  The  Jury  should 
repudiate  with  loathing  a  sham  defense  of 
this  kind.  But  if  in  truth  and  in  fact  the 
virtue  of  one's  wife  or  daughter  is  really 
involved,  and  the  destruction  of  the  inno- 
cence and  purity  of  either  is  imminent,  it  is 
for  the  Jury,  and  the  Jury  only,  to  say  wheth- 
er the  circumstances  are  such  that  even  the 
destruction  of  human  life  is  necessary  for  its 
protection  and  preservation.  If  the  killing 
of  a  fellow  creature  can  be  Justified  upon 
the  ground  that  It  was  necessary  to  save 
human  life,  because  that  life,  If  lost,  cannot 
be  restored,  the  same  reason  would  seem  to 
apply  where  female  virtue  is  at  stake;  for 
its  loss  is  also  Irreparable.  In  any  event, 
it  is  for  the  Jury  to  determine  whether  the 
necessity  for  the  protection  of  the  virtue  of 
one  of  those  females  to  whom  the  duty  of 
protection  extends  exists,  in  any  case,  and 
whethtf  the  circumstances  are  such  as  to 


call  for  speedy  action  in  order  that  the  pro- 
tection afforded  may  be  adequate.  It  is  well 
recognized,  of  course,  that  the  use  of  force 
can  only  be  Justified  where  it  is  necessary 
for  the  prevention  of  an  Impending  danger, 
and  that  a  killing  in  revenge  for  a  past 
wrong,  no  matter  how  grievous,  Is  murder. 
We  are  not  prepared  to  say,  however,  and 
no  court  can  say,  as  a  matter  of  fact,  that 
a  husband  who  would  stand  by  without  con- 
cern and  not  raise  a  hand  to  protect  his 
wife,  who  was  being  solicited  in  his  presence 
to  consent  to  prostitution,  might  not  feel,  In 
such  a  case,  that  his  wife  would  have  Just 
cause  for  believing  that  he  desired  her  to 
consent.  If  the  wife  was  a  virtuous  woman, 
she  could  Justly  think  that  she  was  without 
a  protector.  If  she  was  a  weak  woman,  the 
husband,  so  far  from  preventing  the  impend- 
ing danger  to  his  conjugal  rights,  might  for- 
feit the  respect  of  his  wife  to  such  an  ex- 
tent as  to  render  her  an  easier  prey  to  the 
seducer.  In  Wilkerson  v.  State,  91  Ga.  729, 
17  S.  SX  990,  44  Am.  St  Rep.  63,  in  which 
the  Supreme  Court  was  considering  the  right 
of  an  adulterer  to  defend  himself  against  the 
husband,  and  in  which,  therefore,  the  ques- 
tion now  before  us  was  not  directly  Involved, 
Judge  I/umpkln,  delivering  the  opinion,  says: 
"The  law  permits  and  will  Justify  the  homi- 
cide of  another  by  the  husband  to  prevent 
the  seduction  of  the  wife,  or  even  lo  prevent 
the  committing  with  her  of  a  single  act  of 
adultery,  if  by  his  previous  conduct  he  has 
not  forfeited  the  right  Nay,  more,  the  law 
will  sometimes  excuse  the  husband  for  slay- 
ing the  seducer  of  bis  wife,  immediately  aft- 
er the  guilty  act  Is  over,  if  he  acts  promptly 
and  in  that  burst  of  passionate  indignation 
which  overwhelms  him  upon  discovering  the 
outrage  which  has  been  done  him.'* 

Section  75  of  the  Penal  Code  Is  not  a  dead 
letter.  It  is  not  unwritten,  but  written,  law, 
and  leaves  to  the  Jury  to  determine,  in  every 
case  where  it  is  Insisted  that  a  homicide  was 
committed  in  defense  of  the  virtue  of  a  fe- 
male relative  to. whom  the  right  of  protec- 
tion extends,  the  question  as  to  whether  the 
awful  remedy  of  a  homicide  w^as  necessary 
for  that  purpose,  or  whether  the  impending 
danger  could  otherwise  have  been  averted, 
as  well  as  whether  the  defense  Is  a  pretense 
and  a  sham. 

3.  We  think  the  instruction  of  the  court  to 
the  effect  that  the  defendant  would  be  guilty 
of  voluntary  manslaughter,  if  the  Jury  found 
from  the  evidence  that  he  was  trying  to 
eject  the  deceased,  and  that  while  doing  so 
the  deceased  made  an  assault  upon  him, 
which  aroused  a  sudden  and  violent  Impulse 
of  passion,  was  injurious  to  the  defendant, 
not  because  it  Is  not  sound  law  as  far  as  it 
goes,  but  because,  standing  alone,  it  restrict- 
ed his  defense.  Furthermore,  the  Judge  no- 
where charged  the  Jury  that  the  defendant 
had  the  right  to  eject  the  deceased  from  his 
place  of  business,  if  the  deceased  refused  to 
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go  upon  request,  and  that  he  had  the  further 
right  to  use  wiiatever  force  w^as  necessary 
to  successfully  accomplish  the  ejection  in 
case  the  deceased  resisted.  The  court  pre- 
sented no  instance  to  the  jury  in  which  the 
defendant,  under  the  evidence,  would  have 
been  Justifiable  in  ejecting  the  deceased.  The 
instruction  of  the  Judge  was  confined  to  sup- 
posable  cases  in  which  the  defendant,  seek- 
ing to  eject  the  deceased,  was  aroused  and 
angered  by  a  blow.  According  to  the  evi- 
dence of  the  state,  no  blow  was  stricken.  Ac- 
cording to  the  evidence  of  the  defendant,  he 
did  not  act  under  an  impulse  of  passion.  For 
this  reason  it  does  not  seem  to  us  that  the 
charge  presented  the  contentions  of  either 
party;  and,  while  the  Judge  could  properly 
have  given  the  instruction  complained  of,  it 
was  error,  injurious  to  the  defendant,  to  do 
so,  unless,  in  connection  with  tfiis  statement 
of  abstract  law,  the  jury  had  been  told  that 
in  a  proper  case  the  defendant  might  have 
required  the  deceased  to  leave  his  premises, 
and  that,  if  the  latter  refused,  the  defend- 
ant would  have  been  authorized  to  employ 
whatever  force  was  necessary  to  effect  the 
ejection.  While  such  an  instance  must  neces- 
sarily be  rare,  a  case  is  conceivable  in  which 
even  the  taking  of  human  life  might  be  nec- 
essary to  clear  one's  home  of  a  hardened 
criminal.  In  such  a  case  the  right  is  not 
limited  by  reason  of  the  fact  that  the  contin- 
gency or  the  necessity  might  be  most  unus- 
ual. 

The  evidence  in  this  case  is  strongly  in  con- 
flict in  some  particulars.  According  to  the 
testimony  in  behalf  of  the  defendant,  the 
deceased,  a  large  and  powerful  man,  under 
the  pretense  of  making  some  purchases,  en- 
tered the  house  which  was  at  once  the  store 
and  dwelling  of  the  defendant,  and  made  ad- 
vances to  his  wife,  and  finally,  in  the  defend- 
ant's very  presence,  solicited  carnal  inter- 
course, naming  the  place  and  a  time  the  fol- 
lowing morning.  The  defendant  asked  the  de- 
ceased to  leave  his  house  and  not  to  insult 
his  wife.  This  tne  deceased  declined  to  do, 
sneeringly  asking  the  defendant  if  he  meant 
his  request  for  him;  and,  when  the  defend- 
ant informed  him  that  he  did,  the  deceased 
practically  refused  to  leave,  by  answering  the 
request  with  the  most  infamous  abuse  of  the 
defendant  According  to  some  of  the  testi- 
mony, the  deceased  followed  this  by  seizing 
the  defendant  and  choking  him  down  behind 
the  counter,  when  the  defendant,  after  hav- 
ing appealed  to  the  bystanders  to  take  the 
deceased  off,  and  fearing  death  or  serious 
bodily  injury,  drew  his  pistol  and  fired  the 
shots  which  caused  the  death.  We  do  not 
undertake  to  say  that  this  is  tbe  truth  of  what 
actually  transpired.  According  to  some  tes- 
timony in  behalf  of  the  state,  the  case  was 
one  of  unprovoked  murder.  But  the  Jury 
should  have  been  told  that  words,  threats, 
or  menaces,  dependent  upon  the  attendant 


circumstances,  may  be  suffldent  ta  arouse 
such  fear  of  bodily  danger  as  will  justify  a 
homicide.  They  should  have  been  told  that, 
if  the  defendant  had  the  right  to  require  the 
deceased  to  leave  his  premises^  he  would 
have  the  right  to  use  whatever  force  was  nec- 
essary for  that  purpose,  and  even  to  kill  the 
deceased,  if  the  Jury  was  satisfied  that  he 
could  not  otherwise  have  been  ejected.  They 
should  have  been  told  that  they  had  the  right 
to  determine  whether  the  slaying  by  the  hus- 
band of  one  who  in  his  presence  had  made 
indecent  proposals  to  the  wife  stood  upon  the 
same  footing  of  reason  and  justice  as  instan- 
ces of  defense  of  person  or  property.  If  the 
Jury  believed  that  an  indecent  proposal  was 
made  by  the  deceased,  and  that  he  was  ask- 
ed to  leave  the  premises,  and  that,  under  the 
circumstances,  nothing  but  the  use  of  the 
weapon  could  move  the  deceased,  the  defend- 
ant should  have  been  acquitted.  If  the  Jury 
believed  that  the  defendant  was  rightfully 
ejecting  the  deceased,  and  oould  not  remove 
him  and  protect  his  wife  otherwise  than  by 
killing  him,  the  defendant  would  be  justified 
by  the  necessity  which  the  deceased  himself 
had  created.  And  regardless  of  the  question 
of  the  ejection,  the  Jury  should  have  been 
told  that  if  they  believed  that  the  indecent 
proposals  were  made  to  the  defendant's  wife, 
in  his  presence,  it  was  for  the  Jury  to  deter- 
mine, from  the  facts  and  circumstances  of 
the  case,  whether  the  killing  of  the  deceased 
was  necessary  for  the  preservation  and  pro* 
tection  of  the  virtue  of  the  defendant's  wife^ 
and  the  preservation  of  his  home. 
Judgment  reversed. 
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(Court  of  Appeals  of  Georgia.     May  12,  1910.) 

f Syllabus  hy  the  Court.) 

1.  Criminal  Law  (§  6S^*)— Continuance. 

In  overruling  a  motion  for  a  continuance, 
tbe  trial  judge  may,  in  the  statement  of  his 
reasons,  include  a  review  of  the  evidence  ad- 
duced in  support  of  the  motion,  or  of  that  sub- 
mitted by  way  of  countershowing,  or  of  both, 
and  may  state  his  opinion  on  the  weight  of 
such  testimony  and  its  probable  effect  upon  the 
trial,  without  violating  tne  terms  of  section  4334 
of  the  Civil  Code.  While  a  Judge  should  not 
intimate  an  opinion  as  to  the  truth  or  falsity 
of  any  testimony  which  may  properly  be  sub- 
mitted upon  a  subsequent  trial,  he  may,  in 
ruling  upon  a  motion  for  a  continuance,  prop- 
erly pass  upon  the  materiality  of  the  testimony ; 
and  therefore  it  is  not  erroneous  for  the  court 
to  state,  in  the  presence  of  the  jury,  that  cer- 
tain evidence  is  not  material  and  would  do  the 
defendant  no  good. 

[Ed.    Note.— For   other   cases,    see   Crimiiial 
Law.  Dec.  Dig.  fi  656.*J 

2.  JuBY  (8  89*)— Qualification— INTBXEST. 

That  the  fines  and  forfeitures  arising  in 
the  city  court  of  Flovilla  are  payable  to  the 
educational  fund  of  the  city  does  not  disqualify 


*Fov  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  Id07  to  date,  ft  Reporter  Indexes 
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dtiMiiB  of  BHoTiUa  from  seiring  u  juion  In 
that  court 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  411,  412 ;   Dec  Dig.  |  89.*] 

8.  Criminai.  IiAW  (§  918*)  —  New  Tkial  — 

GbOUNDS— RCMABKS  OF  JUDOB. 

The  fact  that  the  judge,  in  inquiring  if 
there  was  any  further  testimony,  called  the  at- 
tention of  the  Solicitor  General  to  the  fact  that 
one  of  the  witnesses  in  behalf  of  the  state,  who 
had  been  sworn,  had  not  been  called  to  the 
Btand  to  testify,  does  not  require  the  grant  of  a 
new  trial.  Nor  does  the  mere  fact  that  the 
court  referred  to  and  repeated  a  portion  of  the 
defendant's  statement  require  a  new  trial,  un- 
less it  iuYolyed  an  expression  of  opinion  upon 
tiie  facts  in  the  case  or  otherwise  appears  to 
have  been  prejudicial  to  the  defendant 

[EJd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  |  2182 ;   Dec  Dig.  8  9ia*] 

4.  District  and  Prosecittino  Attornets  (§ 
5*)— Febb— In  Supreme  Court— •*Taken  up 
FROM  the  Circuit." 

The  act  of  1907  creating  the  city  court  of 
Flovilla  (Acts  1907,  p.  174,  §  6),  reouiring  the 
solicitor  of  that  court  to  represent  the  state  in 
all  cases  carried  therefrom  to  the  Supreme 
Court,  in  which  the  state  is  a  party,  and  proyid- 
ing  that  for  services  rendered  in  the  Supreme 
Court  the  solicitor  shall  be  paid  the  same  fees 
as  are  allowed  to  solicitors  general  (even  if  a 
writ  of  error  would  lie  to  a  decision  of  that 
city  court),  has  no  reference  to  cases  carried  by 
certiorari  to  the  superior  court  of  Butts  county. 
If  exception  be  taken  bj^  writ  of  error  to  the 
judgment  upon  the  certiorari,  this  is  a  case 
^taken  up  from  the  circuit,"  within  the  meaning 
of  the  Constitution  (Civ.  Code,  |  5862).  and  it 
is  the  duty  of  the  Solicitor  General  of  the  Flint 
circuit  to  represent  the  state  in  such  cases,  and 
he  is  entitled  to  receive  the  fee  provided  for 
such  service. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  |  5.*] 

(Additiofwl  Byllahus  hy  Editorial  Staff. ) 

5.  Criminal  Law  (§  656*)—Tbiai/— Conduct 
OF  Judge. 

While  the  court  may  express  no  opinion  as 
to  what  has  or  has  not  been  proved,  it  may 
state  that  there  is  testimony  to  a  certain  effect, 
where  there  is  no  testimony  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SI  1524-1533;  Dec.  Dig.  § 
656.*1 

Ertr^  from  Superior  Court,  Butts  County; 
EL  J.  Reagan,  Judge. 

Frail  Letson  was  conyleted  of  assault  and 
battery,  and  brings  error.    Affirmed. 

C.  L.  Redman,  for  plaintllF  in  error.  O.  M. 
Duke,  Sol.,  and  J.  W.  Wise,  Sol.  Gen.,  for  the 
State. 


RUSSELL,  J.  The  defendant  was  conylet- 
ed in  the  city  court  of  Flovilla  of  the  offense 
of  assault  and  battery.  The  Judge  of  the 
superior  court  overruled  his  certiorari,  and 
exception  is  taken  to  that  judgment 

1.  The  defendant  made  a  motion  for  a  con- 
tinuance, which  the  Judge  of  the  city  court 
oyerruled,  and  this  ruling  constitutes  one  of 
the  exceptions  presented  by  the  petition  for 
certiorari.  It  appears,  from  the  Justice*s  an- 
swer to  the  certiorari,  that  the  witnesses  had 
not  t>een  subpoenaed  in  the  case  then  up  for 


trial,  though  they  had  been  ffubpcenaed  in  a 
case  In  which  the  same  defendant  was  charg- 
ed with  riot.  For  this  reason  It  cannot  be 
said  that  the  Judge  of  the  city  court  erred 
in  overruling  the  motion.  The  fact  that  the 
witnesses  had  been  subpoenaed  in  the  riot 
case  did  not  dispense  of  the  necessity  of  sub- 
poenaing them  in  the  assault  and  battery  case. 
xThe  plaintiff  in  error  insists,  in  addition,  that 
even  if  the  court  did  not  err  in  overruling 
the  motion,  the  statement  of  the  Judge  that 
he  had  heard  the  witnesses  swear  before,  and 
that  their  evidence  was  not  material  and 
would  do  the  defendant  no  good,  was  so  prej- 
udicial to  the  defendant  and  such  an  expres- 
sion of  opinion  as  to  require  the  grant  of 
new  trial.  From  the  answer  of  the  Judge  of 
the  city  court  it  appears  that  the  statement 
complained  of  was  not  made  in  the  presence 
of  the  Jury,  as  none  had  at  that  time  been 
Impaneled.  We  fall  to  see,  however,  that  it 
would  have  been  erroneous,  even  if  the  Jury 
had  been  present,  for  the  Judge  to  give  his 
reasons  for  overruling  the  motion  for  a  con- 
tinuance, provided  he  confined  himself  to  a 
discussion  of  the  evidence  submitted  to  him. 
Of  course  the  expression  of  an  opinion  npon 
the  evidence  in  the  presence  of  the  Jury,  even 
antecedent  to  the  trial  itself,  is  to  be  avoid- 
ed, if  possible,  and  yet  the  trial  Judge  must 
be  allowed  some  latitude  in  expressing  his 
Judgment,  and,  if  need  be,  in  explaining  the 
principles  upon  which  it  is  based.  His  state- 
ment of  his  reasons  for  overruling  a  motion 
for  a  continuance  may  Include  a  review  of 
the  evidence  adduced  in  support  of  the  mo- 
tion, or  of  that  submitted  by  way  of  counter- 
showing,  or  of  both,  and  in  stating  his  rea- 
sons the  Judge  may  state  his  opinion  on  the 
weight  of  such  testimony  and  its  probable 
effect  upon  the  trial,  without  violating  the 
terms  of  section  4334  of  the  Civil  Code. 
While  a  Judge  should  not  intimate  an  opinion 
as  to  the  truth  or  falsity  of  any  testimony 
which  may  properly  be  submitted  upon  a  sub- 
sequent trial,  he  may,  in  ruling  upon  a  motion 
for  a  continuance,  properly  pass  upon  the  ma- 
teriality of  the  testimony;  and  therefore  It  is 
not  erroneous  for  the  court  to  state,  in  the 
presence  of  the  Jury,  that  certain  evidence  is 
not  material  and  would  do  the  defendant  no 
good. 

2.  The  defendant  objected  to  the  panel  of 
the  Jury  put  upon  him  in  the  case,  because  all 
of  the  Jurors  resided'  in  the  city  of  Flovilla, 
and,  under  the  terms  of  the  act  creating  the 
city  court  of  Flovilla  (Acts  1907,  p.  172),  the 
fines  and  forfeitures  arising  in  that  court 
are  paid  into  the  dty  treasury  for  education- 
al purposes.  The  defendant  insists  that  by 
reason  of  this  fact  citizens  of  Flovilla  are  dis- 
qualified from  serving  as  Jurors  in  criminal 
cases.  The  act  6t  1874  (Acts  1874,  p.  4^, 
now  codified  as  section  754  of  the  Political 
Code,  declares,  that  *'the  fact  of  a  person  be- 
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Ing  A  dtlsen  or  resident  of  a  municipal  cor- 
poration shall  not  render  him  incompetent  to 
serve  as  a  Juror  In  cases  in  "which  said  munic- 
ipal corporation  Is  a  party  or  interested." 
Conceding  that  the  jurors  may  hare  been  In- 
terested In  swelling  the  educational  fund  of 
Flovllla,  the  state  has  declared  that  Jurors 
are  not  to  be  deemed  capable  of  being  affect- 
ed by  this  fact,  or  Influenced  thereby  tx>  ren- 
der an  unjust  verdict 

3.  It  appears  that  the  solicitor  adminis- 
tered the  oath  to  all  of  the  witnesses  for  the 
state  at  the  beginning  of  the  trial,  and  there- 
after called  them  to  the  stand.  Some  length 
of  time  after  the  last  witness  who  had  testi- 
fied had  left  the  stand,  the  court  asked  the 
state's  counsel  If  he  had  anything  else  to 
offer,  meaning  thereby  to  Inquire  If  he  wished 
to  offer  any  further  evidence.  The  state*s 
counsel  explained  his  delay  by  stating  that 
he  was  wondering  whether  all  the  witnesses 
for  the  state  had  yet  testified.  This  state- 
ment being  in  the  nature  of  a  query,  the 
court  replied:  "All  you  swore  have  testified, 
except  Mr.  Preston."  Thereupon  the  solicitor 
called  Mr.  Preston  and  examined  him  as  a 
witness.  We  do  not  find  any  cause  for  com- 
plaint in  the  conduct  of  the  court  above  set 
forth,  and  there  is  certainly  no  bksls  for  the 
contention  that  what  transpired  was  preju- 
dicial to  the  defendant,  or  that  there  was 
any  intimation  on  the  part  of  the  court  of 
any  opinion  as  to  the  guilt  or  innocence  of 
the  defendant 

In  charging  the  jury  the  judge  stated  that 
"the  defendant  in  his  statement  said  some- 
thing about  two  absent  witnesses,  and  they" 
— when  he  was  stopped  by  the  solicitor ;  and 
he  thereafter  said  nothing  more  as  'to  the 
contents  of  the  defendant's  statement  As 
we  do  not  know  what  the  Judge  intended  to 
say,  it  cannot  be  inferred  that  the  court 
would  have  stated  anything  that  should  not 
have  been  said  in  the  charge  to  the  Jury.  It 
is  not  to  be  presumed  that  he  would  have 
said  anything  expressive  of  his  opinion  upon 
the  facts.  And  even  if  the  Judge  was  In 
fact  prevented  by  the  solicitor  from  mak- 
ing an  improper  statement  (as  was  alleged), 
this  fact  would  not  require  a  new  trial.  It 
may  be  that,  if  the  solicitor  had  not  inter- 
rupted the  Judge,  he  might  have  intimated  an 
opinion  as  to  the  weight  of  the  defendant's 
evidence;  but  the  mere  fact  that  the  court 
stated  that  the  defendant  had  said  something 
about  two  absent  witnesses.  If,  as  a  matter 
of  fact,  the  defendant  did  make  such  a  state- 
ment would  not  necessarily  afford  ground  for 
reversal.  It  has  several  times  been  held 
that,  while  the  court  can  express  no  opinion 
as  to  what  has  or  has  not  been  proved,  he 
may  state  that  there  is  testimony  to  a  cer- 
tain effect,  where  there  is  no  testimony  to 
the  contrary. 

4.  A  motion  is  made  to  tax  the  cost  in  this 
case.    The  writ  of  error  comes  to  this  court 


upon  a  Judgment  overruling  a  certiorari  in 
the  superior  court  of  Butts  county.  Under 
the  ruling  in  the  case  of  Williams  ▼.  State, 
121  Ga.  195.  48  S.  E.  938,  it  is  the  duty  of 
the  Sol  lei  tor  General  to  represent  the  state 
in  criminal  cases  which  come  from  city 
courts  by  means  of  certiorari.  We  deem  the 
ruling  in  the  Williams  Case  to  be  applicable 
to  this,  and  to  be  controlling,  and  therefore 
adjudge  that  the  Solicitor  General  of  the 
Flint  circuit,  and  not  the  solicitor  of  the  city 
court  of  Flo  villa.  Is  entitled  to  the  fee. 
Judgment  affirmed. 


(134  Ga.  416) 
McCRAT   V.    STATE. 
(Supreme  Court  of  Georgia.     April  27,  1910.) 

(SpUabiu  by  the  Court,) 

1.  JuBY   (8  90*)— Qualifications  of  Jubob 
— Relationship. 

A  juror  upon  the  panel  put  apon  tiie  ac- 
cused in  a  murder  case,  whose  niece  was  the 
first  wife  of  the  father  of  the  deceased,  bat  who 
was  not  related  in  any  way  to  the  mother  of  the 
deceased,  the  second  wife  of  his  father,  was  not 
disqualified,  by  reason  of  relationship,  to  sit  as 
a  juror  upon  the  trial  of  the  case. 

[E)d.  Note.—For  other  cases,  see  Jury,  Cent. 
Dig.  SI  413-422;    Dec.  Dig.  8  90.*J 

2.  Cbiminal  Law  (8  1064*)— Writ  of  Ebbob 
—Review— Motion  fob  New  Tbial. 

A  ground  of  a  motion  for  a  new  trial,  a»- 
signing  error  upon  the  admission  of  certain 
quoted  testimony  over  the  objection  of  the  mov- 
ant, without  stating  what  the  objection  was 
upon  which  the  trial  judge  ruled,  is  so  incom- 
plete that  this  court  cannot  pass  upon  it,  al- 
though it  may  appear  that  a  valid  objection 
might  have  been  made  to  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oint  Dig.  H  2676-2684;  Dec  Dig.  8 
1064.*] 

3.  Criminal  Law  (8  398*)— ESvidencb— Bssr 
Evidence. 

The  rule  of  evidence  requiring  the  produc- 
tion of  the  best  evidence  obtainable  is  not  vio- 
lated by  permitting  the  genuineness  of  a  signa- 
ture to  an  unattested  instrument  to  be  proved 
by  a  witness  who  is  familiar  with  the  handwrit- 
ing of  the  pers<m  by  whom  it  purports  to  have 
been  made,  without  introducing  the  testi/no^^  of 
such  person,  though  he  may  be  easily  accessible 
at  the  time  such  proof  of  the  signature  is  offered. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  881;  Dec  Dig.  8  398.*] 

4.  Cbiminal  Law  (8  451*)— £}videngb-M>pin- 
ION  Evidence. 

**The  opinion  of  a  witness  la  not  admissible 
in  evidence  when  all  the  facts  and  circumstances 
are  capable  of  being  clearly  detailed  and  de- 
scribed so  that  the  jurors  may  be  able  to  form 
correct  conclusions  therefrom. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1040-1042;  Dec  Dig.  | 
451.*] 

5b  Homicide  (8  158*)— Aomisbibilxtt  of  E)vi. 

DENCE— Statement  of  Accused  Pbiob  to 

Killing. 

Testimony  as  to  a  statement  made  by  the 
accused  a  few  days  before  the  homicide,  which 
tended  in  some  degree  to  illustrate  the  state  of 
his  feelings  towards  the  deceased  at  the  time 
of  the  homicide,  and  to  throw  some  light  upon 
the  question  of  the  motive  which  actuated  him 
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when  the  killing  occarred,  wu  not  inadmissible 
becftiise  such  statement  had  not  been  commnni- 
cated  to  the  deceased. 

[E)d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  2d3-296;   Dec  Dig.  8  15a*] 

6l  Cbimiral  Law  (|  451*)—Bvidbncib— Opin- 
ion   E3VIDENCE. 

It  is  not  pennissible  for  a  witness  who  tes- 
tifi»  to  a  conversation  between  himself  and 
another  to  state  to  whom  such  other  person  re- 
fenred  when  in  such  conversation  he  used  the 
pronoun  "them** ;  the  opinion  of  the  witness  on 
this  question  not  being  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  H  1040-1042;  Dec  Dig.  § 
451.*1 

7.  Criminal  Law  (8  415*)— Admissibility  oy 
Evidence— Dkclabations  of  Decedent. 

Declarations  made  by  the  deceased  in  refer- 
ence to  his  motive  in  seeicing  to  find  the  accused, 
though  made  while  on  his  way  to  the  scene  of 
the  homicide  in  ouest  of  the  accused,  were  not 
admissible,  over  the  ofbjection  of  the  accused,  for 
the  purpose  of  showing  that  the  intention  of 
the  declarant  in  seeking  the  aocnsed  was  peace- 
fol  and  lawful. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  937-849 ;   Dec  Dig.  |  415.*] 

8.  Witnesses  (8  217*)-~Bxamination— Privi- 
lege—Waiver. 

Testimony  which  a  witness  has  given,  with- 
out objection  on  his  part,  cannot  be  excluded 
on  motion  of  a  party  to  the  case,  on  the  ground 
that  the  personal  privilege  of  the  witness  was 
▼iolated  when  such  testimony  was  elicited  from 
him. 

[E>d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fi  780;  Dec  Dig,  8  217.*] 

9.  Witnesses  (8  374*)— Credibility— Admis- 
SIBILIT7  OF  Evidence  to  Show  Interest. 

It  was  not  error,  in  view  of  the  evidence 
in  this  case,  to  admit  in  evidence,  to  be  consider- 
ed solely  on  the  question  as  to  the  credibility 
of  a  witness  testifying  in  behalf  of  the  accused 
on  trial,  an  indictment  against  him  and  such 
witness,  charging  them  jointly  with  the  offense 
of  assault  with  intent  to  murder,  alleged  to 
have  been  committed  upon  a  named  person,  who, 
the  evidence  in  the  case  on  trial  showed,  ac- 
companied the  deceased  at  the  time  he  was 
killed,  and  was  assaulted  as  he  was  leaving  the 
icene  of  the  homicide. 

[Ed.  ?Jote. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  1201,  1202;   Dec  Dig.  8  374.*] 

IOl  Homicide  (8  309*)  —  Instructions— Vol- 
itntart  Manslaughter. 

Under  the  evidence  in  the  case,  the  law  of 
voluntary  manslaughter  was  involved  therein. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  8  309.*] 

11.  HoKidDB    (8    300*)— iNSTBUonoN— Selp- 
Dbfense— Duty  to  Limit. 

Relatively  to  the  plea  of  self-defense  alone, 
in  a  murder  case,  an  instruction  that  it  was 
important  for  the  jury  to  determine  "whether 
the  offense,  if  any,  the  defendant  acted  in  fear 
of  was  a  felony  or  not,"  was  not  erroneous. 
But  such  instruction,  if  applied  to  the  defense 
that  the  homicide  was  committed  in  defense  of 
the  habitation  of  the  accused  against  the  de- 
ceased and  another,  who  were  manifestly  in- 
tending and  endeavoring,  in  a  riotous  and  tu- 
multuous manner,  to  enter  the  same  for  the 
{>arpoee  of  assaulting  or  offering  personal  vio- 
ence  to  some  one  dwelling  or  being  therein, 
would  be  erroneous.  The  court  should  have 
made  it  clear  to  the  jury  that  this  instruction 
was  intended  to  apply  only  to  the  defense  first 


above  indicated,  and  did  not  apply  to  the  last- 
mentioned  defense 

[Ed.  Note.— For  other  cases,  see  Homiddo, 
Cent.  Dig.  §8  614-632 ;   Dec  Dig.  8  300.*] 

12.  Proper  Instructions. 

The  instructions  which  were  excepted  to 
upon  the  ground  that  they  deprived  the  accused 
of  the  benefit  of  his  defense  which  is  last  men- 
tioned in  the  nest  preceding  headnote,  and  the 
instructions  which  were  excepted  to  upon  the 
ground  that  they  placed  improper  limitations 
or  restrictions  upon  this  defense  were  not  sub- 
ject to  the  assignments  of  error  made  upon 
them,  as  in  none  of  these  instructions  was  the 
court  dealing  with  the  law  applicable  -  to  the 
homicide  in  defense  of  one's  habitation,  and  the 
court  did  elsewhere  in  the  charge  deal  with 
this  defense  of  the  accused,  and  no  complaint 
is  made  that  the  instructions  on  this  subject 
were  erroneous  or  were  not  full  and  explicit 

13.  Homicide  (8  300*)  —  Justifiable  HoMi- 
cide— Statutory  Provisions. 

The  law  of  justifiable  homicide  as  found  in 
Pen.  Code  1805,  88  70,  71,  is  not  qualified  or 
limited  by  the  law  upon  the  separate  branch 
of  the  same  subject  laid  down  in  section  73; 
and  it  is  error  for  the  court,  upon  the  trial 
of  one  indicted  for  murder,  to  so  charge  the 
jury  as  to  confuse  the  defense  of  justifiable 
homicide  under  the  fears  of  a  reasonable  man, 
based  upon  the  provisions  of  the  two  related 
sections  first  mentioned,  with  the  defense  of 
absolute  necessity  to  kill,  in  order  to  save  one's 
own  life,  which  is  contained  in  section  73. 

(a)  Under  the  evidence  contained  in  the  record, 
the  law  laid  down  in  section  73  was  not  involved 
in  this  case. 


[Ed.   Note.— For   other 
Dec  Dig.  8  300.*] 


cases,   see   Homicide, 


(Additional  Syllabus  hy  Editorial  Staff,). 

14.  Arrest  (8  65*)— On  Criminal  Oharob— 
Person  Entitled  to  Serve  Warrant. 

One  whose  name  appears  upon  a  warrant 
as  prosecutor,  and  who,  though  not  named  as 
such  in  the  warrant,  is  to  all  intents  and  pur- 
poses a  prosecutor  in  the  case  in  which  the  war- 
rant is  issued,  is  not  a  proper  person  to  execute 
it 

[Ed.  Note.— For  other  cases,  see  Arrest,  Dec 
Dig.  8  65.*] 

15.  Arrest  (8  65*)— On  Criminal  Charge- 
Service  OF  Warrant  by  Private  Person. 

If  a  priTate  person  relies  upon  his  having 
in  his  possession  a  warrant,  and  upon  being 
deputized  to  execute  it,  to  justify  his  making 
an  arrest,  he  must  inform  the  person  sought  to 
be  arrested  that  he  is  acting  by  virtue  of  such 
warrant. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Dec 
Dig.  8  65.*] 

Evans,  P.  J.»  and  Atkinson,  J.,  dissenting 
in  part. 

Error  from  Superior  Court,  Bryan  County; 
P.  E.  Seabrook,  Judge. 

Brunswick  McCray  was  convicted  of  mur- 
der, and  brings  error.    Reversed. 

Brunswick  McCray  was  tried  under  an  in- 
dictment charging  him  with  the  offense  of 
murder;  the  person  alleged  to  have  been  kill- 
ed by  him  being  Zenas  S.  WamelL  The  jury 
found  him  guilty  of  the  offense  charged  in 
the  indictment,  whereupon'  he  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  he 
excepted.  According  to  the  evidence  contain- 
ed in  the  record,  Zenas  S.  Wamell,  the  de- 


•For  otlMT 
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ceased,  and  his  brother,  D.  B.  Warnell,  were 
engaged  In  operating  a  turpentine  farm.    J. 
B.    Boatrlght    was    employed    by    them    as 
"woodsman,"  and  boarded  with  Zenas  War- 
nell.    Brunswick  McCray,  the  accused,  had 
been  for  several  years  prior  to  the  homicide 
employed  as  a  laborer  upon  the  turpentine 
farm  by  the  Wamells.    On  several  occasions 
he  had  left  their  premises,  or,  in  the  language 
of  Boatright,  who  was  the  main  witness  for 
the  state,  had  "run  off,"  and  the  deceased 
"had  gone  after  him."    Two  or  three  weeks 
prior  to  the  homicide  he  again  left  the  prem- 
ises of  the  Wamells,  and  on  this  occasion  he 
went  to  the  turpentine  farm  of  J.  H.  Blltch, 
14  or  more  miles  from  that  of  the  Wamells. 
A  few  days  prior  to  the  homicide,  he  return- 
ed to  the  Warnell  place  (where  the  evidence 
indicates   his   wife   had   still   remained)    at 
night,  and,  upon  being  seen  there  the  next 
morning  by  D.  B.  Warnell,  was  by  him  fur- 
nished with  some  rations  from  the  commis- 
sary, and  was  sent  in  a  wagon  in  charge  of 
B&rkej,  an  employ^  of  the  Wamells,  to  the 
woods  to  work.    He  apparently  did  not  want 
to  go  to  the  woods  to  work,  and  said  to  Bar- 
ker :  "I  have  done  left  here,  and  I  am  going 
to  leave  again.    They  claim  an  account  against 
me,  but  I  don't  owe  them  anything.     Any- 
how, if  I  do,  I  am  not  going  to  pay  them." 
He  also  said :  'The  man  who  goes  after  me, 
it  will  be  Judgment  with  them."    Shortly  aft- 
er this  conversation  he  did  leave  the  Warnell 
place.     Barker  testified:    **He  [McCray]  re- 
mained  on   Mr.    Warnell's  place   only  that 
night"    One  night  after  he  left  Z.  S.  Wamell 
went  to  the  bedside  of  Boatright,  "woke  him 
up,"  and  asked  him  to  go   with  him   "for 
Bmnswick."    Boatright  testified  that  Warnell 
then  told  him  that  he  had  a  warrant,  but 
"said  he  'wanted  to  go  to  get  Brunswick  to 
come  back  to  work  for  him.*    That  was  the 
purpose  he  had  in  view  in  going  for  Bruns- 
wick, was  to  get  him  to  come  back  and  work 
for  him.    That  was  all  the  purpose  that  was 
disclosed  to  me."     Another  witness  for  the 
state,  who  lived  on  the  Blltch  place,  testified 
that,  after  Warnell  and  Boatright  got  to  that 
place,  Warnell  told  the  witness  that  he  had 
come  to  get  Brunswick  McCray  to  go  back  to 
work  for  him,  and  did  not  say  that  he  had 
come  to  arrest  McCray  or  that  he  had  a  war- 
rant for  him.    Z.  S.  Warnell  and  Boatright, 
the  former  armed  with  a  repeating  rifle  and 
the  latter  with  a  revolver,  rode  In  a  buggy 
to  the  Blltch  place,  and  to  a  two-room  house 
thereon,  which  was  the  home  of  Webster  Mc- 
Kinney,  a  brother-in-law  of  McCray's  wife, 
and  his  wife  and  four  children.    Brunswick 
McCray  and  his  wife  were  in  this  house  at 
the  time;  the  wife  having  Joined  the  husband 
there  during  the  night    It  was  between  "day- 
light and  sunup"  when  Wamell  and  Boatright 
got  there.     Wamell  hailed  several  times  at 
the  gate  in  front  of  the  house  without  getting 
any  response.    He  and  Boatright  then  went 
to  the  door,  where  Wamell  again  hailed  sev- 
eml  times.    Finally,  Webster  McKinney  "pok- 


ed his  head  out  of  the  door.**    Wamell  asked 
him  if  ''Brunswick  McCray  was  there,"  to 
which    McKinney    responded,    "Yes;     he    is 
here."    Then,  according  to  Boatright's  version 
of   what  occurred,   Wamell   walked  in  the 
house,  but,  when  Boatright  started  to  enter 
also,  McKinney  tried  to  close  the  door  on 
him  and  keep  him  out,  but  he  "pushed  on  in 
there  anyhow,  and  got  in  the  house."    Accord- 
ing to  the  testimony  of  McKinney,  when  he 
opened  the  door,  Wamell  asked  him  If  Bruns- 
wick McCray  was  in  the  house,  and  he  an- 
swered, "Yes,  sir,"  and  then  "asked  hhn  did 
he  want  to  see  Brunswick,  but  he  did  not  say 
anything,"  and  McKinney  said :  "If  you  want 
to  see  him,  I  will  get  him  out  here  to  you, 
because  don't  come  in  the  house  and  disturb 
my  wife  and  children.    They  are  all  asleep. 
I  am  the  only  one  who  Is  up."    But  McKinney 
testified  that  "they  came  right  on  in."    "They 
got  in  the  house  by  shoving  the  door  open 
and  coming  right  on  in,"  and,   when  they 
came  in,  McKinney,  as  he  testified,  went  out 
"McCray  and  his  wife  slept  in  that  room  that 
night  the  first  room."    Boatright  testified  that 
Warnell  entered  the  house  with  his  rifle  in 
his  left  hand,  the  muzzle  pointing  downward, 
and  he  (Boatright)  entered  with  his  pistol  in 
his  right  hand,  having  pulled  It  out  of  his 
pocket   when  McKinney   tried  to  close   the 
door  on  him.     Wamell,  closely  followed  by 
Boatright  walked  through  the  front  room  to 
the  door  leading  into  the  back  room,  pushed 
this  door  open,  and  stepped  into  the  room, 
calling  as  he  did  so,  "Come  out  here,  Bmns- 
wick," and  Just  then  a  gun  was  fired  by  some 
one  in  this  room  and  Wamell  was  killed,  his 
brains  being  blown  out;  the  evidence  clearly 
indicating  that  the  person  who  fired  the  gun 
was  Brunswick  McCray.    There  was  evidence 
as  to  a  paper  purporting  to  be  a  warrant  for 
the  arrest  of  Brunswick  McCray,  with  blood 
on  it  having  been  taken  from  an  inside  coat 
pocket  of  the  deceased  by  a  person  who  ar- 
rived at  the  scene  of  the  homicide  about  1 
o'clock  in  the  aftemoon  of  the  day  it  occur- 
red, and  who  then  made  an  examination  of 
the  dead  body.    This  paper  was  introduced  in 
evidence  by  the  state,  but  is  not  copied  In  the 
record  sent  up  to  this  court    The  evidence 
indicates  that  there  were  evidences  of  era- 
sures and  alteration  on  this  paper.    At  the 
time  when  ^^dtnesses  for  the  state  were  being 
questioned  in  reference  to  the  finding  of  this 
paper  upon  the  dead  body,  there  appears  to 
have  been  another  paper  pinned  to  it  but  the 
witnesses  who  testified  as  to  the  discovery  of 
"the   warrant"   testified   that  they   did   not 
know  whether  the  other  paper  was  attached 
to  it  then  or  not,  and  it  does  not  appear  that 
this  attached  paper  was  introduced  in  evi- 
dence.   There  was  other  testimony  not  neces- 
sary to  be  stated  here. 

Oliver  ft  Oliver  and  F.  A.  Morgan,  for 
plaintiff  in  error.  Williams  &  Giles,  N.  J. 
Norman,  Sol.  Gen.,  and  Jno.  C.  Hart  Atty. 
Gen.,  for  the  State. 
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FISH,  G.  J.  /after  statlDg  the  facts  as 
abovej.  1.  One  ground  of  the  motion  for  a 
new  trial  complains  because  the  court  re- 
fused to  set  aside  for  cause  a  juror  who  was 
upon  the  panel  put  upon  the  accused  after 
the  juror  had  informed  Uie  court  that  the 
first  wife  of  the  father  of  the  deceased  was 
the  juror's  niece,  but  that  the  juror  was  not 
related  to  the  mother  of  the  deceased,  who 
f^as  the  second  wife  of  his  father.  It  is 
clear  that  it  does  not  appear  from  the  state- 
ment of  the  juror  that  he  was  related  either 
by  consanguinity  or  affinity  to  the  deceased, 
nor  does  It  appear  that  he  was  related  to 
the  prosecutor,  who  was  D.  B.  Warnell,  a 
brother  of  the  deceased.  The  obj^ection  to 
his  competency  was  therefore  not  well  taken. 

2.  The  second  ground  of  the  amended  mo- 
tion complains  of  the  admission  of  certain 
testimony,  objected  to  by  the  accused,  with- 
out stating,  however,  what  the  objection 
made  was.  While  we  can  conceive  of  a 
valid  objection  to  this  testimony,  we  can- 
not, without  knowing  what  the  objection 
which  the  court  overruled  was,  decide 
whether  the  ruling  complained  of  was  right 
or  wrong. 

3.  One  ground  assigns  error  because  the 
court  over  the  objection  of  counsel  for  the 
accused  permitted  a  witness  to  testify  that 
the  signature  upon  a  document  purporting 
to  be  a  warrant  for  the  arrest  of  the  ac- 
cused which  the  state  contended  the  de- 
ceased had  in  his  pocket  and  was  attempting 
to  execute  at  the  time  he  was  killed  was  the 
signature  of  the  magistrate  by  whom  the 
document  purported  to  have  been  issued. 
The  ground  of  the  objection  was  "that  an 
effort  was  being  made  to  lay  the  foundation 
for  the  introduction  of  the  paper,  that  Mr. 
Eyler  [the  magistrate]  was  on  the  court 
grounds,  that  there  was  higher  and  better 
pounds  *and  better  evidence  accessible  to 
prove  whether  or  not  the  signature  was  that 
of  Mr.  Eyler,"  and  the  proof  offered  was 
secondary  and  Incompetent.  While  it  may 
seem  rather  singular  that  in  a  case  of  this 
extreme  gravity  the  state,  while  insisting 
that  the  deceased  at  the  time  that  he  was 
killed  had  in  his  possession,  and  was  en- 
deavoring to  execute,  a  warrant  for  the  ar- 
rest of  the  accused,  and  had  been  lawfully 
deputized  to  make  the  arrest  by  the  magis- 
trate who  issued  the  warrant,  should  in 
seeing  to  lay  the  foundation  for  the  in> 
troduction  of  the  paper  claimed  to  be  the 
warrant  have  failed  to  introduce  the  magis- 
trate by  whom  it  purported  to  have  been 
issued,  when  he  was  so  near  at  hand,  and 
when,  as  the  record  shows,  the  judge  during 
the  progress  of  the  trial  Informed  the  coun- 
sel in  the  case  that  the  magistrate  was 
present  in  the  courtroom,  and  could  be  in- 
troduced as  a  witness,  yet  the  objection  to 
the  testimony  which  the  state  did  offer  for 
the  purpose  of  proving  the  genuineness  of 
the  warrant  was  not  well  taken.  The  rule 
of  evidence  requiring  the  production  of  the 
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best  evidence  obtainable  hi  not  violated  by 
permitting  the  genuineness  of  a  signature  to 
be  proved  by  a  witness  who  is  familiar  with 
the  handwriting  of  the  person  by  whom  it 
purports  to  have  been  made  without  Intro- 
ducing the  testimony  of  such  person,  al- 
though he  may  be  easily  accessible  at  the 
time  such  proof  is  offered.  Royce  v.  Gazan, 
76  Ga.  79(4);  Lefferts  v.  State,  49  N.  J. 
Law,  26,  6  Atl.  521;  McCaskle  v.  Amarlne, 
12  Ala.  17 ;  Smith  v.  Prescott,  17  Me.  277 ; 
Ainsworth  v.  Greenlee,  8  N.  0.  190;  McGully 
V.  Malcom,  9  Humph.  (Tenn.)  187;  Foulkes 
V.  Commonwealth,  2  Bob.  (Va.)  836.  In 
Royce  v.  Gazan,  above  cited,  objection  was 
made  to  proving  the  execution  of  certain 
notes  and  drafts  by  proving  that  the  sig- 
natures of  the  purported  maker  of  the  same 
were  in  his  handwriting ;  the  objection  being 
that  he  was  present  in  court,  and  that  his 
evidence  would  be  the  best  evidence  of  their 
execution.  It  is  true  that  in  that  case  the 
maker  of  the  notes  and  drafts  was  the  de- 
fendant in  the  case,  and  this  court  held  that 
it  would  be  especially  wrong  to  require  a 
party  to  call  his  adversary  to  prove  his  own 
handwriting,  and  thus  make  that  adversary 
his  own  witness,  but  this  was  merely  given 
as  being  in  that  case  an  additional  reason 
for  the  ruling  that,  *'if  there  be  no  witness 
to  a  writing,  anybody  who  knows  the  hand- 
writing of  the  maker  may  prove  it."  The 
Identical  question  made  In  the  present  case 
— that  is,  whether  the  genuineness  of  the  sig- 
nature of  a  magistrate  to  a  criminal  war- 
rant may  be  shown  by  proof  of  his  hand- 
writing by  another  person,  when  the  magis- 
trate is  himself  within  call  at  the  time  of  the 
trial — was  made  in  McCully  v.  Malcom,  su- 
pra, and  decided  in  the  affirmative.  In  Ains- 
worth V.  Greenlee,  supra,  a  judgment  of  a 
justice  of  the  peace  in  a  criminal  case  was 
proved  by  calling  witnesses  who  were  ac- 
quainted with  his  handwriting,  although  the 
^stice  was  within  reach  of  the  processes  of 
the  court. 

4.  A  witness  who  had  examined  the  body 
of  the  deceased  about  1  o'clock  in  the  after- 
noon of  the  day  he  was  killed,  and  who  testi- 
fied that  he  found  the  paper  purporting  to  be  a 
warrant  for  the  arrest  of  Brunswick  McCray 
in  an  inside  pocket  of  the  coat  of  the  dead 
man,  was  asked  by  counsel  for  the  state 
whether,  from  what  he  saw  and  the  exam- 
ination that  he  made,  this  paper  was  in 
Mr.  Wamell's  pocket  at  the  time  he  was 
killed.  The  witness  answered:  "The  way 
the  warrant  was  in  there  and  the  way  the 
blood  was  on  it,  I  don't  see  how  it  could  be 
placed  in  any  other  tlma  In  my  opinion  it 
was  there  at  the  time."  This  testimony  was 
objected  to  upon  t^e  ground  that  the  opin- 
ion of  the  witness  upon  this  question  was 
not  competent,  and  the  objection  was  over- 
ruled. The  court  clearly  erred  in  this  rul- 
ing. This  was  not  a  question  for  opinion 
evidence.  Whether  this  paper  was  in  the 
pocket  .of  the  deceased  at  the  time  he  was 
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kined^  as  the  state  contended,  or  had  been 
subsequently  surreptitiously  placed  there,  as 
seems  to  hare  been  the  contention  of  counsel 
for  the  accused,  was  fbr  determination  of 
the  Jury  alone,  who  were  Just  as  competent 
as  the  witness  to  form  an  opinion  from  the 
facts  to  which  he  testified  relative  to  this 
matter  whether  the  paper  In  question  was 
In  the  pocket  of  the  deceased  at  the  time  he 
was  killed.  Mayor,  etc.,  of  Mllledgeyllle  v. 
Wood,  114  Ga.  370  ®,  40  S.  B.  239;  O'Nell 
Mfg.  Co.  V.  Harris,  127  Ga.  640,  56  S.  B. 
739,  and  cases  dted;  Brunswick  &  Birming- 
ham R.  Co.  ▼.  Hoodenpyle,  129  Ga.  174  (5),  58 
S.  B.  705 ;  Churchill  y.  Jackson,  182  Ga.  666 
(4),  64  8.  B.  691. 

G.  A  witness  was  permitted  to  testify  to  a 
statement  made  to  him  by  the  accused  A 
few  days  prior  to  the  homicide,  which  was 
to  the  effect  that  the  Warnells  claimed  to 
have  an  account  against  him,  but  he  did  not 
owe  them  anything,  and  that,  if  any  one 
came  after  him  to  force  him  to  again  return 
to  the  turpentine  farm  of  the  Warnells, 
where  he  had  been  employed  as  a  laborer, 
"It  would  be  Judgment  with  them."  This 
testimony  was  objected  to, upon  the  ground 
that  the  statement  of  the  accused  to  the 
witness  was  irrelevant,  unless  it  had  been 
communicated  to  the  deceased;  that,  if  it 
had  no  Influence  or  effect  upon  the  deceased, 
It  could  not  be  material.  In  view  of  the 
evidence  In  the  case  as  to  the  circumstances 
under  which  the  homicide  occurred,  we 
think  this  testimony  was  admissible  as  tend- 
ing in  some  degree  to  Illustrate  the  state  of 
feeling  of  the  accused  toward  the  deceased 
at  the  time  the  homicide  occurred,  and  to 
throw  some  light  upon  the  question  of  the 
motive  of  the  accused  when  he  fired  the  shot 
which  took  the  life  of  the  deceased. 

6.  The  court,  over  the  objection  of  counsel 
for  the  accused,  allowed  this  witness  to  tes- 
tify that  the  accused  referred  to  **Mr.  Z. 
S.  Wamell,"  the  deceased,  "when  he  said  he 
was  expecting  them."  This  was  clearly  a 
mere  opinion,  surmise,  or  conjecture  of  the 
witness,  and  was  inadmissible.  He  could 
state  what  the  accused  said,  but  had  no 
right,  as  a  witness,  to  put  his  own  Inter- 
pretation upon  the  language  of  the  latter. 

7.  The  court  allowed  a  witness  to  testify 
that  the  deceased  on  the  morning  that  the 
homicide  occurred,  and  while  he  was  In 
quest  of  the  accused,  in  a  conversation  with 
the  witness,  "said  he  did  not  believe  Bruns- 
wick would  hurt  him,  nor  did  he  want  to 
hurt  Brunswick.  All  he  wanted  was  'to 
have  Brunswick  go  back  and  work  out  his 
money  what  he  owed;  and,  if  he  did  that, 
he  would  be  satisfied."  These  were  merely 
declarations  made  by  the  deceased  about  his 
own  conduct,  not  communicated  to  the  ac- 
cused, and  were  inadmissible  over  the  ob- 
jection of  the  latter. 

8.  Counsel  for  the  accused  moved  to  rule 
out  certain  testimony  of  one  of  the  witnesses 
for  the  accused  on  the  ground  that  the  wit- 


ness was  not  compellable  to  testify  to  any- 
thing that  might  tend  to  disgrace  or  humiliate 
him,  and  that  the  testimony  In  question  was 
of  that  nature.  This  motion  was  properly 
overruled.  It  may  be  that  this  testimony  was 
subject  to  objection 'by  the  accused  upon  oth- 
er grounds,  but  it  could  not  be  excluded  mere- 
ly on  his  motion  upon  the  ground  urged. 
Granting  that  the  testimony  in  question  could 
have  been  withheld  or  excluded  at  the  in- 
stance of  the  witness  under  his  personal  priv- 
ilege, he  had  not  claimed  the  protection  of 
his  privilege,  and  the  accused  could  not  avail 
himself  of  it  in  order  to  have  the  testimony 
excluded  from  the  consideration  of  the  Jury. 
The  personal  privilege  of  a  witness  cannot  be 
set  up  by  a  party  to  the  cause  on  trial  as  a 
ground  for  excluding  testimony  which  the 
witness  gives  without  claiming  the  protection 
of  his  privilege.  Taylor  v.  State,  83  Ga. 
647  (4),  10  S.  B.  442. 

9«  An  indictment  wherein  McCray,  the  ac- 
cused in  the  present  case,  and  the  witness  Mc- 
Kinney,  who  testified  in  his  behalf,  were  Joint- 
ly charged  with  the  offense  of  assault  with 
Intent  to  murder,  alleged  to  have  been  com- 
mitted upon  Boatrlght,  the  principal  witness 
for  the  prosecution,  was  offered  In  evidence 
by  the  state.  Objection  was  made  to  its  ad- 
missibility, which  objection  was  overruled, 
and  on  this  ruling  error  is  assigned.  If  it  ap- 
peared that  the  indictment  was  based  on  a 
part  of  the  same  transaction  on  vrfaich  the  in- 
dictment for  murder  was  founded — that  Is, 
if  it  charged  McCray  and  the  witness  McKln- 
ney  Jointly  with  committing  an  assault  with 
intent  to  murder  on  Boatrlght  immediately 
after  the  homicide  and  as  he  was  leaving  the 
scene  of  the  same — the  evidence  was  admis- 
sible for  the  purpose  of  being  considered  by 
the  Jury  in  determining  the  bias  of  the  wit- 
ness McKinney.  It  was  not  admissible  mere- 
ly as  being  an  Indictment  against  McCray  or 
against  McKinney.  An  Indictment  Is  a  mere 
charge  or  accusation  by  a  grand  Jury,  and  is 
no  evidence  of  guilt  Its  introduction,  there- 
fore, could  not  be  used  as  tending  to  show 
that  McCray  was  guilty  of  another  offense 
than  that  for  which  he  was  on  trial,  or  as 
tending  to  impeach  his  character,  or  for  the 
purpose  of  showing  that  McKinney  was  guilty 
of  any  offense.  The  sole  purpose  for  which 
it  was  admissible  was  to  show  that  McKinn^ 
had  been  indicted  in  connection  with  McCray 
for  a  part  of  the  same  transaction  about 
which  he  testified,  so  that  the  Jury  could  con- 
sider 'whether  his  testimony  was  given  in  the 
light  of  that  fact  and  of  the  fact  that  he  was 
subject  to  trial  under  the  indictment,  and 
whether  his  testimony  was  biased  thereby. 
If  the  Indictment  was  based  on  Boatrigbt's 
testimony  that  McCray  shot  at  him  as  he  was 
leaving  the  scene  of  the  homicide,  and  that 
McKinney  instigated  or  urged  him  thereto, 
such  testimony  would  tend  to  show  that  Mc- 
Kinney was  an  accomplice.  He  could  not  be 
convicted  of  the  offense  charged  If  the  person 
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who  ^as  cbarsed  with  doing  the  actual  shoot- 
ing conld  not  be  convicted.  The  traneat^tlons 
Immediately  preceding  such  shooting  might 
have  weight  In  tending  to  ahow  whether  the 
person  who  did  the  shooting  was  gnilty  of  the 
offense  charged,  or  whether,  If  he  was,  It 
should  be  mitigated,  or  whether  he  would  be 
found  gnilty  of  any  offense  or  of  a  lower 
grade  of  offense  than  that  charged.  If  he 
was  found  not  guilty  McKlnney,  nnder  the 
testimony  of  Boatrlght,  could  not  be  found 
guilty,  and.  If  the  person  doing  the  shooting 
were  found  guilty  of  a  lower  grade  of  *offense 
than  that  charged  In  the  Indictment,  it  would 
inure  to  the  benefit  of  McKlnney.  So  it  was 
competent  to  show  that  McKlnney  testified  in 
the  light  of  the  fact  that  he  was  thus  Jointly 
indicted  with  McOray,  was  subject  to  trial  on 
that  indictment,  and  that  the  testimony  which 
he  gave  in  the  present  trial  might  benefit  or 
injure  him  on  his  own  trial. 

The  court  will  doubtless  carefully  instruct 
the  jury  so  as  to  limit  them  In  considering 
the  evidence  tp  the  purpose  for  which  we 
have  held  it  could  be  legitimately  Introduced, 
and  inform  them  that  they  cannot  consider  It 
as  proving  or  tending  to  prove  that  McCray 
or  McKlnney  was  guilty  of  the  offense  there- 
in charged,  or  that  McCray  was  guilty  of  the 
alleged  offense  for  which  he  was  on  trial. 
But  the  fact  that  evidence  which  is  adml»- 
slble  may  be  considered  for  an  Improper  pur- 
pose, unless  the  judge  shall  correctly  guard 
it  and  instruct  the  Jury  in  regard  to  it.  Is 
not  a  ground  for  its  rejection.  See  Ck>chran 
V.  State,  118  Ga.  726  (2),  39  S.  E.  332 ;  Watts 
V.  Stete,  18  Tex.  App.  381.  The  ruling  made 
in  City  Bank  of  Macon  v.  Kent,  67  Ga.  283- 
286  (12),  is  obiter,  as  the  record  in  that  case 
on  file  in  this  court  shows  that  no  assignment 
of  error  was  made  upon  the  admissibility  in 
evidence  of  the  indictments  referred  to  in  the 
ruling.  Moreover,  the  decision  was  rendered 
by  only  two  judges,  and  therefore  would  not 
be  binding  authority  even  if  it  were  not  obi- 
ter. 

10.  Some  of  the  grounds  of  the  motion  raise 
the  question  whether  it  was  error  for  the 
court  to  instruct  the  Jury  in  reference  to  the 
law  upon  the  subject  of  voluntary  manslaugh- 
ter ;  but  the  accuracy  of  the  specific  Instruc- 
tions given  upon  this  subject  is  not  attacked; 
and  hence  we  eirj^reBB  no  opinion  thereon,  but 
simply  determine  that,  under  the  evidence  in 
the  case,  the  law  of  voluntary  manslaughter 
was  involved  therein.  We  deem  it  proper  to 
say  in  this  connection,  however,  that  neither 
the  paper  claimed  by  the  state  to  be  a  war- 
rant for  the  arrest  of  Brunswick  McCray,  the 
accused  in  the  present  case,  nor  the  paper 
said  to  have  been  attadied  to  it,  which  are 
referred  to  by  some  of  the  witnesses  for  the 
statCp  is  before  us.  The  alleged  warrant,  al- 
thongh  introduced  in  evidence  by  the  state, 
Is  not  set  ont  in  the  record,  and,  so  far  as  the 
record  discloses,  the  other  paper  never  be- 
came a  part  of  the  evidence  in  the  case.    If, 


however,  the  document  claimed  to  be  a  war« 
rant  was  really  a  warrant  for  the  arrest  ol 
Brunswick  McOray,  and  the  deceased  had  it 
in  his  possession  at  the  time  that  he  was 
kUled,  and  he  was  himself  the  prosecutor,  or 
the  other  member  of  the  firm  of  which  he 
was  a  member  had  sworn  out  the  warrant 
for  an  offense  alleged  to  have  been  committed 
against  the  partnership,  it  was  not  lawful  for 
him  to  attempt  to  execute  it,  even  if  the  mag- 
istrate who  issued  it  had  undertaken  to  dep- 
utize him  to  do  so.  One  whose  name  appears 
upon  a  warrant  as  prosecutor,  or  who,  tiiough 
not  named  as  such  in  the  warrant.  Is  to  all 
intents  and  purposes  a  prosecutor  In  the  case 
in  which  the  warrant  is  issued,  is  not  a  prop- 
er person  to  execute  the  warrant  Davis  v. 
State,  79  Ga.  767,  4  S.  B.  818.  Furthermore, 
if  a  private  person  relies  ux>on  his  having  In 
his  possession  a  warrant  and  being  deputized 
to  execute  it  to  justify  his  conduct  in  seeking 
to  make  an  arrest,  he  must  inform  the  person 
sought  to  be  arrested  that  he  is  acting  by  vir- 
tue of  such  warrant  Davis  v.  State,  supra. 
In  the  present  case,  If  the  deceased  at  the 
time  he  was  killed  really  had  a  warrant  for 
the  arrest  of  the  accused  and  was  seeking  to 
execute  it,  he  In  no  way  disclosed  this  fact 
to  the  accused,  nor  did  he  even  so  much  as 
intimate  to  the  accused,  or  to  any  one  else 
at  the  place  where  the  homicide  occurred, 
that  he  had  a  warrant  or  that  he  intended  to 
arrest  the  accused.  In  this  connection,  it  is 
due  to  the  trial  Judge  to  say  that  In  his  charge 
he  Instructed  the  jury  that,  under  the  evi- 
dence submitted,  the  deceased  had  no  author- 
ity to  arrest  the  accused,  and  thait  the  state 
did  not  contend  that,  if  an  arrest  had  been 
made,  it  would  have  been  lawful.  It  is  by 
no  means  clear  from  the  evidence  that  the 
deceased  was  attempting  to  arrest  the  accus- 
ed, but  there  Is  evidence  tending  to  show  that 
he  was  simply  attempting  to  compel  the  ac- 
cused to  return  and  resume  work  for  him. 
If  this  was  the  fact,  if  he  really  was  attempt- 
ing to  force  the  accused  to  return  to  work 
for  the  firm  of  which  he,  the  deceased,  was  a 
member,  and  not  merely  attempting  to  arrest 
him  for  an  alleged  offense,  the  existence  of 
the  warrant  or  its  possession  by  the  deceased 
would  afford  no  justification  whatever  for  his 
conduct  There  is  a  vast  difference  between 
an  honest,  though  mistaken,  effort  of  one  who 
has  a  warrant  in  his  possession  to  execute  it 
and  an  effort  upon  his  part  to  forcibly  take 
the  person  against  whom  the  warrant  has 
been  Issued  and  compel  such  person  to  work 
for  him.  It  Is  perhaps  proper  to  state  here 
that,  besides  the  theory  of  an  attempted  ar- 
rest under  a  warrant,  the  state  also  contend- 
ed that  when  the  deceased,  armed  with  a  re- 
peating rifle,  and  accompanied  by  a  compan- 
ion and  employ^,  armed  with  a  toaded  revolv- 
er, started  from  the  home  of  the  deceased  at 
2  o'clock  in  the  morning  to  find  the  accused, 
his  purpose  was  to  persuade  the  accused  to 
return  and  resume  work  tor  him,  and  that 
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thlft  was  the  sole  motlTe  which  inspired  and 
governed  his  conduct  at  the  scene  of  the  hom- 
icide. It  will  be  seen,  however,  that  these 
two  theories  were  directly  conflicting. 

11.  Exception  was  taken  to  the  following 
instruction:  "It  is  Important  in  determining 
whether  your  verdict  should  he  murder,  vol- 
untary manslaughter,  or  not  guilty  that  you 
should  consider  and  determine  whether  the 
offense,  if  any,  the  defendant  acted  in  fear  of 
was  a  felony  or  not  If  the  evidence  shows 
that  there  was  an  intention  to  commit  a  seri- 
ous Injury,  it  must  also  appear  that  the  de- 
fendant acted  under  the  influence  of  those 
fears,  and  not  in  a  spirit  of  revenge."  One 
exception  to  this  instruction  is.  In  effect,  that 
it  is  erroneous,  because  it  is  not  necessary  for 
the  Justification  of  one  who  kills  another  in 
defense  of  his  habitation  against  two  or  more 
persons  who  manifestly  intend  and  endeavor 
in  a  riotous  and  tumultuous  manner  to  enter 
the  same  for  the  purpose  of  assaulting  or  of- 
fering personal  violence  to  some  one  dwelling 
or  being  therein,  that  he  should  act  under 
the  fears  of  a  reasonable  man  that  they  in- 
tend to  make  a  felonious  assault  upon  some 
inmate  of  the  habitation,  but  that  he  would 
be  Justified  if  he  merely  acted  under  the 
fears  of  a  reasonable  man  that  the  purpose 
of  the  invaders  was  to  offer  personal  violence 
not  amounting  to  a  felony  to  some  one  in  the 
house.  The  instructions  complained  of  would 
not  be  erroneous  if  applied  only  to  the  de- 
fense that  the  accused  fired  the  fatal  shot 
under  the  fears  of  a  reasonable  man  that  his 
own  life  was  in  Jeopardy  or  that  a  serious 
personal  injury,  amounting  to  a  felony,  was 
about  to  be  inflicted  upon  him.  Relatively  to 
the  question  of  complete  Justification  for  the 
homicide  upon  the  ground  of  mere  self-de- 
fense alone,  without  regard  to  the  defense  of 
habitation,  it  was  important  to  determine 
whether  the  accused  acted  under  the  fears  of 
a  reasonable  man  that  a  felony  was  about  to 
be  committed  upon  him  by  the  deceased.  But, 
relatively  to  the  defense  Indicated  in  the 
stated  exception  to  this  instruction,  It  was  not 
important  to  determine  whether  the  accused 
acted  under  the  fears  of  a  reasonable  man 
that  the  deceased  and  his  companion  were 
manifestly  intending  and  endeavoring  to  enter 
his  habitation  for  the  purpose  of  making  a 
felonious  assault  upon  him  or  some  one  else 
therein ;  but  if  he  acted  under  the  fears  of  a 
reasonable  man  that  their  purpose  was  to 
make  an  assault  upon,  or  to  offer  personal 
violence,  not  amounting  to  a  felony,  to  some 
Inmate  of  the  house,  he  would  be  Justified. 
Hudglns  V.  State,  2  Ga.  173,  182:  Smith  v. 
State,  106  Ga.  681,  32  S.  E.  851,  71  Am.  St. 
Rep.  280.  The  court  should  have  made  it 
clear  to  the  Jury  that  the  instructions  com- 
plained of  api)lied  only  to  the  defense  first 
above  indicated,  that  is,  that  the  homicide 
was  committed  in  self-defense  against  a  fe- 
lonious assault  upon  the  person  of  the  ac^ 
cused,  or  under  the  fears  of  a  reasonable  man 
that  such  an  assault  was  being  made  upon 


him,  and  not  to  the  defense  that  tbe  homi- 
cide was  committed  in  defense  of  habitation 
against  persons  manifestly  intending  and  en- 
deavoring, in  a  riotous  and  tumultuous  man- 
ner, to  enter  the  same  for  the  purpose  of  as- 
saulting or  offering  personal  violence  to  the 
accused  or  some  other  person  dwelling  or  toe- 
ing therein.  As  to  the  last-mentioned  de- 
fense, the  court  should  have  instructed  the 
Jury  that  it  was  not  necessary  for  the  ac- 
cused, in  order  to  be  Justified,  to  have  acted 
under  the  fears  of  a  reasonable  man  that  the 
assault  or  personal  violence  Intended  would, 
if  perpetrated,  amount  to  a  felony,  but  that 
if  he  acted  under  the  fears  of  a  reasonable 
man  that  the  purpose  intended  was  to  commit 
an  assault  upon,  or  to  offer  personal  violence 
to,  an  inmate  of  the  habitation,  he  would  be 
Justified. 

12.  Several  grounds  of  the  motion  set  forth 
excerpts  from  the  charge,  wherein  the  court 
was  instructing  the  Jury  with  reference  to 
the  subjects  of  murder,  voluntary  manslaugh- 
ter. Justifiable  homicide  in  self-defense,  and 
reasonable  fear  as  a  Justifica1:lon  for  a  homi- 
cide, or  as  to  some  of  these  subjects,  and 
except  to  the  same,  not  upon  the  ground  that 
they  were  not  correct  when  applied  to  the 
particular  subject  or  subjects  embraced  there- 
in, but  upon  the  ground  that  they  either  en- 
tirely deprived  the  accused  of  his  defense 
that  the  homicide  was  committed  in  defense 
of  his  habitation  against  persons  who  mani- 
festly endeavored,  in  a  riotous  and  tumultu- 
ous manner,  to  enter  the  same  for  the  pur- 
pose of  assaulting  or  offering  personal  vio- 
lence to  some  one  therein,  or  had  the  effect  of 
placing  improper  limitations  or  restrictions 
upon  this  defense.  In  our  opinion  none  of 
these  exceptions  is  well  taken.  In  none  of 
the  instructions  so  complained  of  was  the 
court  dealing  with  the  law  applicable  to  hom- 
icide in  defense  of  one's  habitation.  The 
court  did,  however,  elsewhere  in  the  charge, 
and  very  properly,  we  think,  under  the  evi- 
dence in  the  case,  undertake  to  deal  with  this 
defense  of  the  accused,  and  no  complaint  is 
made  that  the  court's  instructions  upon  this 
subject  were  erroneous  or  were  not  full  and 
explicit. 

13.  The  court,  after  charging  upon  the  sub- 
ject of  reasonable  fear  in  the  language  of  sec- 
tion 71  of  the  Penal  CJode  of  1895,  continued 
the  instruction'  as  follows :  "In  other  words, 
it  must  be  established  that  upon  the  occasion 
to  which  this  evidence  points  •  •  *  this 
defendant  had  an  apprehension  or  had  a  fear, 
and  had  reason  to  fear,  and  that  the  rea- 
sons were  such  as  to  excite  the  fears  of  a 
reasonable  man,  not  the  fears  of  a  coward, 
but  the  fears  of  a  reasonably  courageous  man, 
that  a  felony  was  intended  to  be  committed 
upon  him,  or  a  serious  personal  injury,  and 
that  this  shooting  was  done  with  a  view  of 
defending  himself  against  that  danger,  either 
real  or  apparent;  that  there  was  th&a,  im- 
pending danger;  that  it  was  necessary  for 
him  to  kill  to  save  his  own  life.''    The  last 
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two  clauses  of  the  sentence  last  quoted  are 
improper  qualifications  of  the  doctrine  of  rea- 
sonable fear  as  applied  to  the  defense  of  jus- 
tifiable homicide,  and  tended  to  destroy  the 
effect  of  the  instructions  upon  this  subject 
which  immediately  preceded  them.     If  it  is 
shown  that  when  the  killing  occurred  the  cir- 
cumstances  under   which   it  occurred   were 
8ufficli»nt  to  excite  the  fears  of  a  reasonable 
man  that  his  life  was  in  imminent  peril,  or 
that  an  offense  was  about  to  be  committed 
against  him  by  the  person  killed  amounting  to 
a  felony,  and  in  striking  the  mortal  blow  he 
really  acted  under  the  influence  of  such  fears 
and  not  in  a  spirit  of  revenge,  the  homicide 
is  Justifiable,  whether  it  was  in  fact  really 
necessary  for  him  to  kill  In  order  to  save  his 
own  life  or  not,  or  whether  there  was  then 
really   impending  danger  or  not.     Absolute 
necessity  to  kill  is  not  the  test  by  which  to 
determine  whether  a  homicide  was  Justifiable, 
when  the  defense  of  justifiable  homicide  un- 
der the  fears  of  a  reasonable  man  is  the 
question  involved.    The  doctrine  of  absolute 
necessity  has  its  proper  place  In  the  law  of 
homicide,  but  that  place  is  not  found  in  the 
section  of  the  Penal  Code  which  deals  with 
the  subject  of  reasonable  fear  as  a  Justifica- 
tion for  a  homicide.    Section  73  of  the  Penal 
Oode,  which  provides  that,  "if  a  person  kill 
another  in  his  defense,  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  at 
the  time  of  the  killing  that,  in  order  to  save 
his  own  life,  the  killing  of  the  other  was  ab- 
solutely necessary,*'  this  court  has  decided 
applies  exclusively  to  cases  of  self-defense 
arising  during  the  progress  of  a  fight  wherein 
both  parties  have  been  at  fault.    Teasley  v. 
State,  104  Ga.  738,  30  S.  E.  938;  Parks  v. 
State,  106  Ga.  242  (3),  31  S.  E.  580 ;  Lowman 
V.  State,  109  Ga.  501  (3),  34  S.  B.  1019 ;  De- 
legal  V.  State,  109  Ga.  518  (3),  35  S.  E.  105 ; 
Pugh  V.  State,  114  Ga.  16  (1),  39  S.  B.  875. 
And  it  has  been  repeatedly  held  that  the  law 
as  laid  down  in  section  73  does  not  qualify 
or  limit  the  law  of  Justifiable  homicide  as 
laid  down  in  sections  70  and  71,  and  that  in- 
etructions  dealing  with  the  law  contained  in 
the  last  two  mentioned  sections,  which  are  ai>- 
pllcable  when  the  homicide  is  committed  in 
good  faith  to  prevent  the  perpetration  of  any 
of  the  offenses  mentioned  in  section  70,  or  un- 
der the  fears  of  a  reasonable  man  that  such 
an  offense  will  be  committed,  unless  the  per- 
son who  is  actually,  or  apparently,  about  to 
perpetrate  It  is  killed,  should  not  be  confused 
firlth  instructions  as  to  the  law  embraced  in 
section  73,  wherein  absolute  necessity  to  kill 
is  made  the  test  of  Justifiable  homicide.    Pow- 
eU  V.  State,  101  Ga.  9,  22-26,  29  S.  B.  309,  65 
Am-  St  Rep.  277,  and  cases  to  this  effect  cit- 
ed; Teasley  v.  State,  supra;  Pugh  v.  State, 
SQpra;  Warrick  v.  State,  125  Ga.  133  (7),  58 
S.  E.  1027.     In  the  case  with  which  we  are 
dealing,  however,  the  error  of  the  court  was 
more  deep  seated  than  this ;  for,  in  no  view  I 


of  the  evidence,  under  the  decisions  first 
above  cited,  could  this  case  fall  within  the 
class  of  cases  to  which  section  73  of  the 
Penal  Oode  is  applicable,  and  hence  the  ques- 
tion of  Justification  arising  from  absolute  ne- 
cessity to  kill  in  order  to  save  one's  own  life 
was  not  involved  in  the  case. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

m 

EVANS.  P.  J.,  and  ATKINSON,  J.,  concur 
in  the  Judgment  and  in  the  various  proposi- 
tions laid  down  in  the  opinion,  except  that 
contained  in  the  ninth  division.  We  think 
this  evidence  was  inadmissible.  A  Joint  in- 
dictment against  a  witness  for  the  accused 
and  the  accused  for  a  distinct  offense  Is  not 
admissible  to  show  the  bias  of  the  witness. 
The  defendant's  involuntary  Joinder  in  the 
indictment  with  the  witness  by  the  grand 
Jury  affords  neither  presumption  nor  Infer- 
ence of  identity  of  Interest  or  defense.  By 
this  evidence  the  credibility  of  the  witness  is 
not  attacked  by  any  of  his  own  acts  or  con- 
duct; but  he  is  sought  to  be  discredited  by 
the  ex  parte  action  of  the  grand  Jury  in  re- 
turning a  Joint  bill  of  indictment  for  a  dich 
tinct  offense  against  himself  and  the  accused. 
If  a  defendant  is  to  be  presumed  innocent 
until  proved  guilty,  a  fortiori,  the  standing, 
character,  and  credibility  of  a  witness  should 
not  be  allowed  to  be  impugned  by  the  intro- 
duction in  evidence  of  an  indictment  contain- 
ing a  different  charge,  which  he  has  never 
had  the  privilege  of  defending.  Our  views 
are  In  accord  with  the  ruling  in  city  Bank  of 
Macon  v.  Kent,  57  Ga.  283  (12) ;  and,  though 
the  point  there  decided  may  have  been  an 
obiter  dictum,  it  is  based  in  our  opinion  up- 
on an  impregnable  basis. 


(184  Ga.  477) 
MARTIN  V.  COWAN. 
(Supreme  Court  of  Georgia.     May  11,   1910.) 

(SyUabu9  hy  the  Court,) 

1.  Execution  (§  IW*)— Claim  by  Thibd  Per- 
son—Evidence. 

In  a  claim  case,  where  the  pliEiintiff  in  fl. 
fa.  seeks  to  make  out  a  prima  facie  case  by 
showing  possession  in  the  defendant,  it  is  in- 
cumbent on  him  to  show  such  possession  at  the 
time  of  the  rendition  of  the  judgment,  or  at 
the  time  of  the  making  of  the  levy,  or  at  some 
time  intermediate  the  judgment  and  the  levy. 

[EM.   Note.— For  other  cases,   see  EJxecution, 
Dec.  Dig.  §  104.*] 

2.  Execution  (§  190*)— Claim  op  Third  Per- 
son—Question FOR  Jury. 

In  such  a  case,  where  the  levying  officer 
amended  his  entry  of  levy  by  adding  thereto, 
after  the  words  "defendant  in  fi.  fa.,"  the  words 
"being  in  possession  of  the  property  levied  up- 
on," and  where  the  plaintiff  in  fi.  fa.  on  the  trial 
introduced  also  the  testimony  of  witnesses 
which,  as  it  appears  in  the  record,  is  somewhat 
ambiguous,  and  renders  it  uncertain  whether 
the  defendant  was  in  possession,  either  at  the 
time  of  the  rendition  of  the  judgment,  or  at 
the  time  of  the  making  of  the  levy,  or  between 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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those  dates,  the  presidlnx  Judge  correctlj  le- 
fnaed  to  dismiss  the  Ivrt,  out  erred  in  directing 
a  verdict  in  favor  of  tne  plaintiff.  He  should 
have  submitted  the  case  to  the  jury,  to  dete> 
mine  what  was  the  fact  in  regard  to  such  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  §  196.*1 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; U.  V.  Whipple,  Judge. 

Claim  case  between  L.  M.  Martin  and  W. 
G.  Cowan.  From  the  Judgment,  Martin  brings 
error.    Reversed. 

Eason  &  Bull,  for  plaintiff  In  error.  Jo- 
seph B.  Wall,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(1^  Qfi.  485) 

SMITH  V.  SMITH  et  at 
(Supreme  Court  of  Georgia.     May  11,   1910.) 

(8yUahu9  by  the  Court.) 

E3JSCTMENT  (§  68*)— Pleading— PiETiTiow. 

In  an  action  of  complaint  for  land  and 
mesne  profits,  the  jpetition,  which  alleged  that 
the  defendant  was  m  possession,  claiming  title 
under  the  plaintiff's  mortgagee,  who  had  sold  the 
land  under  the  mortgage,  and  that  the  'debt 
secured  was  the  debt  of  the  plaintiff's  husband, 
and  the  sale  void,  was  subject  to  demurrer;  it 
not  being  alleged  that  the  purchaser  at  the 
mortgage  sale  had  notice  at  the  time  of  the  sale 
that  the  debt  was  that  of  the  husband.  To  meet 
the  demurrer  it  was  not  sufficient  to  allege  that 
the  mortgaeee  had  notice,  or  that  two  others, 
one  being  tbe  defendant,  but  neither  alleged  to 
be  the  purchaser  at  the  mortgage  sale,  ''like- 
wise knew"  all  the  facts  stated  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  BUectment, 
Dec  Dig.  i  63.*] 

Brror  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  Josephine  Smith  against  J.  B. 
Smith  and  others.  From  an  order  sustaining 
a  demurrer  to  the  petition,  plaintiff  brings 
error.    Affbrmed. 

Hendricks  &  Christian,  for  plaintiff  In  er- 
ror.   Brlce  &  E^nlght,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  afObrmed.  All 
the  Justices  concur.  . 


(IM  Ga.  478) 

TAYLOB.  V.  HABTSFIBLD. 
(Supreme  Court  of  Georgia.     May  11,  1910.) 

(ByUdbut  hy  the  Court.) 

1.  BxKCxmoN  ({  196*)  —  Claims  by  Thibd 
PBIU90N&— Question  ittt  Jubt— Possession 
AT  Time  of  Lavy. 

Where,  in  a  claim  case,  the  plaintiff  in  fl. 
fa.  introduced  in  evidence  the  entry  of  levy, 
which  contained  a  statement  that  the  defendant 
in  fi.  fa.  was  in  possession  of  the  land  levied 
at  the  time  of  the  levy,   and  also   introduced 

Earol  evidence  tending  to  show  such  possession, 
ut  later  introduced  other  parol  evidence  tend- 
ing to   show   that   the   defendant   was   not   in 


possession  at  the  time  of  the  levy,  bat  that  the 
claimant  was  then  in  possession,  it  was  error 
for  the  presiding  judf^e  to  direct  a  verdict  find- 
ing the  property  subject  He  should  have  sub- 
mitted to  the  jury  the  question  thus  raised  by 
this  conflicting  evidence  as  to  possession. 

[Ed.  Note.— For  other  cases,  see  Eizecution, 
Dec.  Dig.  %  196.*] 

2.  EixEcuTioN  (§  ld4^)  --  Claiks  of  Third 
Persons— Title  in  Claimant— Sufficien- 
OY  of  Evidence. 

In  a  claim  case,  if  the  plaintiff  in  execu- 
tion makes  out  a  prima  facie  case,  and  the 
claimant  seeks  to  show  title  to  the  land  levied 
on.  It  is  not  sufficient  for  that  purpose  to  in- 
troduce a  deed  from  a  third  person  who  is  not 
shown  to  have  had  title,  or  to  have  been  in  pos- 
session at  the  time  of  the  making  of  the  deed. 

(a)  In  the  present  case,  the  deed  sought  to  be 
introduced  was  claimed  to  have  been  made  by 
a  corporation.  T^e  evidence  failed  to  show  that 
such  corporation  was  in  possession,  but  tended 
to  show  that  its  president,  as  an  individual,  held 
the  land  as  his  own. 

(b)  Objection  having  been  made  to  such  deed 
when  it  was  introduced,  and  it  having  been 
admitted  temporarilv,  but  subject  to  a  renewal 
of  the  motion,  and  the  evidence,  when  the  claim- 
ant closed,  failing  to  show  either  title  or  pos- 
session in  the  corporation  when  the  deed  was 
made,  its  exclusion  from  evidence,  on  motion, 
was  not  erroneous. 

[Bid.  Note.— For  other  cases,  see  Bzecution, 
Dec  Dig.  (  194.*] 

8.  Evidence  (§  870*)— Cobpobationb  (|  432») 
—Deeds  of  Cobpobation— Seai.  as  Pbb- 
BuitPTioN  of  Authority  —  Reception  of 
Evidence. 

When  a  deed  purporting  to  have  been  made 
by  a  corporation,  through  Its  president,  is  of- 
fered In  evidence,  and  objection  is  duly  raised 
thereto,  authority  of  the  president  to  make  such 
deed  should  be  snown.  If  the  deed  has  the  seal 
of  the  corporation  attached  thereto,  this  will 
furnish  presumptive  evidence  of  such  authority. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Dec.  Dig.  t  870;*  Corporations,  Cent  Dig.  | 
1729;    Dec  Dig.  (  432.*] 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;  Frank  Park,  Judge. 

Action  between  Samantha  Taylor  and  B. 
D.  Hartsfield,  administrator.  From  the  Judg- 
ment, Taylor  brings  error.    Reversed. 

H.  C.  Dasher,  Jr.,  and  Cox  &  Peacock,  for 
plaintiff  In  error.  Pope  &  Bennet,  for  de- 
fendant In  error. 

FISH,  O.  J.  Judgment  reversed.  All  the 
Justices  concur. 


WALKER  ▼.  N0RRI3. 


014  Qa.  518) 


(Supreme  Court  of  Georgia.    May  11«  1910.) 

(Byllahru  hy  the  Court,) 

1.  Appeal  and  Erbob  ({  78^)— Decisions  Ap- 
pealable—Judgment ON  Demubbeb  to  Ap- 
plication fob  Quo  Wabbanto. 

According  to  the  ruling  made  in  Western 
&  Atlantic  Railroad  Co.  v.  State,  09  Ga.  524, 
which  was  followed  in  Sayer  v.  Harding^  118 
Ga.  642,  45  S.  E.  418,  a  judgment  overruling  a 
demurrer  to  an  application  for  the  writ  of  quo 
warranto  is  not  a  final  disposition  of  the  case. 


•Far  other  eases  lee  uune  topio  and  aection  NUMBER  la  Dec  4r  Am.  Digs.  1900  to  date,  *  Reporter  Indezos 
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from  which  a  bill  of  exceptions  can  be  taken 
directly  to  this  court 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  C5ent  Di^.  H  466,  467 ;  Dec.  Dig.  §  7a*] 

2.  Appkal  akd  Esaon  {I  337*)— Exckptions, 
Bill  of  (I  30*)  — Dismissal— Prematukb 
Bill  or  EIzoeftionb  —  ESzcbptions  Pen- 
DEifTx  Lite. 

Under  the  rulings  made  in  the  cases  above 
dted,  the  bill  of  exceptions  in  the  present  case 
waa  prematurely  sued  out,  and  therefore  the 
writ  of  error  must  be  dismtosed ;  but,  inasmuch 
as  such  rulings  seem  to  constitute  an  excep- 
tion to  the  general  practice  that  a  bill  of  excep- 
tions will  lie  in  a  case  "when  the  decision  or 
judgment  complained  of,  if  it  had  been  ren- 
dered as  daimed  b^  the  plaintiff  in  error,  would 
have  been  a  final  disposition  of  the  cause,"  leave 
is  granted,  on  motion  of  counsel  for  the  plain- 
tiff in  error,  to  have  the  official  copy  of  the  bill 
of  exceptions,  of  file  in  the  office  of  the  clerk  of 
the  superior  court,  recorded  then  as  an  excep- 
tion pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1878;  Dec.  Dig.  |  837;* 
Exceptions,  Bill  of,  Dec.  Dig.  t  80.*] 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Action  between  J.  M.  Walker  and  A.  S. 
Norris.  From  the  judgment,  Walker  brings 
error.    Dismissed,  with  directions. 

Hlnes  &  Jordan,  for  plaintiff  in  error. 
Wm.  Faircloth  and  B.  I*  Stephens,  for  de- 
fendant in  error. 

PER  CURIAM.  Writ  of  error  dismissed, 
with  direction.    All  the  Justices  concur. 


OM  Ga.  606) 

BUCHMAN  et  aL  v.  INSURANCE  CO.  OF 
NORTH  AMERICA. 

^Supreme  Court  of  Georgia.    May  11,  1910.) 

(ByUabu9  hy  the  Court.) 

iNSTJBAifOK   (i   668*)  — AcmoN   OH   POUOT  — 
Nonsuit. 

It  appearing  from  the  evidence  introduced 
by  the  plaintiff,  who  sued  upon  a  policy  of  fire 
Insurance,  that  there  had  not  been  even  a  sub- 
stantial compliance  with  the  terms  of  the  prom- 
issory warranty  contained  in  the  "iron  safe 
clause."  providing  that  **the  assured  will  keep  a 
set  01  books,  which  shall  dearlv  and  plainly 
present  a  complete  record  of  business  transact- 
ed, including  all  purchases,  sales  and  shipments, 
both  for  cash  and  credit,  from  date  of  inven- 
tory as  provided  for  in  first  section  of  this 
clause,  and  during  the  continuance  of  this  pol- 
icy," and  compliance  by  the  assured  with  this 
part  of  the  contract  of  insurance  being  one  of 
the  conditions  upon  which,  by  the  express  terms 
of  the  contract,  the  validity  of  the  policy  is 
made  to  depend,  the  court  did  not  err  in  direct- 
ing a  nonsuit  at  the  conclusion  of  the  testimony 
oCEered  by  the  plaintiff.  Sou.  Fire  Ins.  Co.  v. 
Knight,  111  Ga.  e22,  36  S.  R  821,  62  L.  R,  A. 
70,  78  Am.  St  Rep.  216. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1740 ;  Dec.  Dig.  t  668.*] 

IGrror  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Joseph  Buchman  and  others 
against  the  Insurance  Company  of  North 
America.  Judgment  of  nonsuit,  and  plain- 
tiffiri  bring  error.    AArmed. 


Tye^  Peeples  &  Jordan,  for  plalntiflii  in  er- 
ror. King,  Spalding  &  Little,  SL  Marvin  Un- 
derwood, and  Smith,  Hammond  &  Smith,  for 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(184  Oa.  478} 
JACKSON  ▼.  STATE. 
(Supreme  Court  of  Georgia.     April  16,  1910.) 

(8yJlahu9  by  the  Court,) 

1.  Cbdonal   Law   (f  814*)— iHSTBUonoNB— 
Name  of  Pbosccutino  Witness. 

It  heing  in  issue,  under  the  evidence,  as  to 
whether  there  was  a  yariance  between  the  name 
by  which  the  female  alleged  to  have  been  as- 
saulted was  commonly  known  and  the  name  set 
forth  in  the  indictment,  it  was  not  error  for  the 
court  to  charge  the  Jury  touching  Uiis  issue 
in  the  following  language:  "I  charge  you,  if 
you  find  from  the  facts  and  circumstances  of 
this  case  that  the  name  set  out  in  the  indict* 
ment  is  the  name  by  which  tiie  party  was  called, 
one  that  she  recognized,  and  one  by  which  die 
was  known,  it  would  be  sufficient  in  law." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  (  814*] 

2.  Statement  of  Opinion. 

The  extract  from  the  charge  above  quoted 
is  not  open  to  criticism  upon  the  ground  that 
it  expresses  or  intimates  an  opinion  upon  any 
fact  involved  in  the  case. 

3.  Criminal  Law   (f  770*)— iNsniiJonoNS— 
Objections. 

It  is  not  a  valid  ground  of  criticism  upon  a 
charge  correct  and  proper  in  itself  that  it  fails 
to  state  some  other  rule  or  principle  of  law 
pertinent  to  the  issues  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Dec  Dig.  {  770.*] 

4.  SlTFFICIENOT  OF   EVIDENCE. 

There  was  sufficient  evidence  to  support  the 
verdict    • 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Jim  Jackson  was  convicted  of  crlme^  and 
brings  error.    Affirmed. 

Saffold  &  Larsen,  for  plaintiff  In  error. 
Alfred  Herrlngton,  Sol.  Gen.,  Hines  &  Jor- 
dan, and  Jno.  C.  Hart,  Atty.  Gen.,  for  the 
State. 

BECK,  Ji  The  plalntur  tn  error,  Jim  Jack- 
son, was  charged  with  the  offense  of  rape, 
alleged  to  have  been  committed  upon  one 
Nelda  Jackson.  Upon  the  trial  the  jury  re- 
turned a  verdict  of  guilty,  with  a  reconmien- 
datlon.  A  motion  for  a  new  trial  was  over- 
ruled, and  defendant  excepted. 

In  addition  to  the  general  grounds,  com- 
plaining that  the'  verdict  was  contrary  to 
evidence  and  the  law,  and  without  evidence 
to  support  It,  the  motion  for  a  new  trial  con- 
tained a  special  ground  assigning  error  upon 
the  following  charge  of  the  court:  *'I  charge 
you,  if  you  find  from  the  facts  and  circum- 
stances of  this  case  that  the  name  set  out  in 
the  indictment  is  the  name  by  which  the  par- 
ty was  called,  one  that  she  recognized,  anA 
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one  by  which  she  was  known,  It  would  be 
sufficient  in  law/'  As  to  the  name  of  the 
female  alleged  to  have  been  assaulted,  she 
testified:  '*My  name  is  Nedia  Jackson.  I  go 
by  the  name  of  Nedia  Jackson.  That  Is  the 
name  I  am  known  and  go  by — ^Nedla  Jackson. 
That  is  the  name  I  answer  to.  They  call  me 
Nedia  Jackson,  and  I  answer  to  it.  I  took 
the  name  of  Nedia  Jackson,  because  my 
mother  married  him  [Jim  Jackson].  They 
don't  always  call  me  Nedia  Jackson.  If  any- 
body meets  me,  they  Just  call  me  Nedia;  but 
if  they  write  anything,  they  call  me  Nedia 
Jackson.  They  address  me  as  Miss  Nedia 
Jackson.  People  calling  me  just  say,  'Hello, 
Nedia.'  That  is  the  name  I  answer  to.  They 
call  me  Nedia;  but  my  real  name  is  Nedia 
Jeeter,  and  when  people  call  me  they  always 
call  me  Nedia."  While  the  spelling  of  the 
Christian  name  oJT  the  party  upon  whom  the 
assault  is  alleged  to  have  been  made,  as  re- 
ported in  the  evidence,  varies  from  the  spell- 
ing of  the  name  in  the  indictment,  we  have  no 
doubt  but  that  it  is  one  and  the  same  name  with 
that  stated  in  the  indictment,  and  we  think  it  is 
clearly  a  case  of  idem  sonans,  though  various 
pronunciations  might  be  given  to  it  by  differ- 
ent readers,  and  in  fact  there  is  no  conten- 
tion but  that  the  Christian  name  of  the  party 
assaulted  was  correctly  stated  in  the  indict- 
ment It  is  insisted,  however,  that  her  true 
name  was  Nedia  Jeeter;  but  after  the  mar- 
riage of  her  mother  to  the  accused  she  took 
the  name  of  Nedia  Jackson,  and  while  she 
does  not  state  in  her  testimony  that  she  was 
universally  or  generally  known  by  that  name, 
the  Jury  were  authorized  to  find  that  she  was 
so  known,  and  the  charge  above  quoted  stat- 
ed a  correct  rule  for  the  guidance  of  the  Jury 
in  determining  whether  there  was  a  variance 
between  the  name  as  stated  in  the  indictment 
and  her  real  name,,  or  that  by  which  she  was 
known.  The  criticism  upon  the  charge,  com- 
plaining that  the  court  should  have  submitted 
to  the  Jury  the  question  as  to  whether  the 
name  stated  in  the  indictment  was  the  name 
"by  which  she  was  generally  or  commonly 
known,"  is  without  merit  The  language  of 
the  charge  itself  is  sufficiently  comprehen- 
sive to  indicate  to  the  Jury  that  they  were  to 
determine  whether  the  name  stated  in  the  in- 
dictment is  the  one  by  which  the  party  was 
commonly  called  and  known.  See,  in  this 
connection,  Johnson  v.  State,  46  Qa.  260. 

2.  The  extract  from  the  charge  above  set 
forth  is  also  criticised  upon  the  ground  that 
it  did  not  leave  the  question  of  the  identity 
of  the  person  alleged  to  have  been  assaulted 
to  the  Jury,  and  did  not  leave  It  for  the  Jury 
to  say  whether  the  Nedia  Jackson  mentioned 
in  the  indictment  was  identical  with  the  per- 
son testifying  on  the  trial,  but  that  the  charge 
takes  it  for  granted,  thereby  amounting  to  an 
expression  of  opinion  upon  the  part  of  the 
court  that  she  is  one  and  the  same  person. 
We  do  not  think  that  the  charge  contains 


any  expression  or  intimation  of  opinion  by 
the  court  upon  any  fact  in  issue. 

3.  It  is  not  a  valid  ground  of  complaint 
against  a  charge,  correct  in  itself,  that  it 
fails  to  submit  some  other  issue  of  fact  to 
the  Jury,  when  it  correctly  submits  to  them 
the  particular  question  with  which  it  is  deal- 
ing; and  there  is  no  complaint  in  the  motion 
for  a  new  trial  that  the  court  did  not  else- 
where in  his  charge  properly  submit  to  the 
Jury  the  question  of  the  Identity  of  the  wit- 
ness with  the  person  designated  as  Nedia 
Jackson  in  the  indictment 

4.  The  evidence  is  sufficient  to  uphold  the 
verdict,  and  we  do  not  feel  authorized  to  in- 
terfere with  the  discretion  of  the  court  be- 
low in  refusing  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

(U4  Ga.  47&> 
BUCHANAN  v.  JAME5S,  Com'r.  et  al. 
(Supreme  Court  of  Georgia.     May  U,  1910.) 

(8yllahu8  by  the  Court.) 

L  New  Trial  (f  %,♦  New,  vol.  9,  Key  No. 
Series)— Nature  of  Motion. 

A  motion  for  a  new  trial  is  a  means  of 
seeking  to  have  a  retrial  or  re-examination,  in 
the  same  court,  of  an  issue  of  fact,  or  of  some 
part  or  portion  thereof,  after  decision  bv  a  jury, 
report  of  a  referee,  or  a  decision  by  the  court 
thereon.  It  is  an  application  for  a  retrial  of  the 
facts  of  the  case.  2  Thomp.  Trials,  {  2708; 
Castellaw  v.  Blanchard,  106  Ga.  97,  31  S.  BL 
801 ;    5  Words  Sc  Phrases,  4788  et  seq. 

2.  Judgment  (§570*)— Bar— Nonsuit. 

The  grant  of  a  nonsuit  terminates  the  case, 
without  a  final  passing  upon  the  issues  of  fact 
by  a  jury,  referee,  or  judge.  It  is  a  ruling 
by  the  judge  that  the  plaintiff,  under  the  evi- 
dence presented  by  him,  has  not  made  out  such 
a  case  as  to  entitle  him  to  have  the  jury  pass 
upon  the  issues  of  fact  It  is  a  ruling  of  law 
by  the  judge,  not  a  determination  of  the  issues 
of  fact.  Under  the  practice  in  this  state,  it  docs 
not  preclude  the  plaintiff  from  bringing  anothei 
action,  and  seeking  to  make  out  his  case  by  the 
introduction  of  evidence  on  the  trial  thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1028 ;   Dec  Dig.  t  570*] 

3.  New  Trial  (|  38*)— Grounds— Granting 
OF  Nonsuit. 

It  follows,  from  the  distinction  which  will 
appear  from  the  two  preceding  headnotes,  that 
where  the  presiding  judge  grants  a  nonsuit,  and 
thus  terminates  the  case  before  a  verdict  or 
decision  upon  the  issues  of  fact,  a  motion  for  a 
new  trial  is  not  the  proper  mode  of  testing  the 
correctness  of  such  ruling.  See  Hudson  v. 
Georgia  Pacific  Ry.  Co.,  85  Ga.  203  (3),  11  S. 
B.  605;  Central  Railroad  Co.  v.  Folds,  86  Ga. 
42,  12  S.  B.  216;  Swain  v.  Macon  Fire  Ins. 
Co.,  102  Ga.  96,  103,  29  S.  B.  147 :  Southern 
Railway  Ca  v.  James,  114  Ga.  198,  89  S.  B. 
849;  City  of  Atlanta  v.  Miller,  125  Ga.  495, 
54  S.  B.  538. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  56 ;   Dec  Dig.  ^  38.*1 

4.  Review  on  Writ  of  £>rror. 

There  was  no  error  in  dismissing  the  mo- 
tion for  new  triaL 

Brror  from  Superior  Ooart,  £#arly  County ; 
W.  C.  Worrill,  Judge. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indezet 
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Action  by  Mrs.  W.  A.  Buchanan  against  D. 
W.  James,  Commissioner,  and  others.  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Affirmed. 

Park  &  Collins  and  Pottle  &  Olessner,  for 
plaintiff  in  error.  R.  H.  Sheffield  and  Pope 
&  Bennet,  for  defendants  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a34  6a.  471) 

CITT  OP  DAWSON  v.  THORNTON. 
(Supreme  Court  of  Georgia.     May  11,  1910.) 

(Syllabus  hy  the  Court.) 

1.  QiTEsnoN  Not  Necessary  to  DErrEBMiinc. 

The  extent  to  which  a  municipality  may 
constitutionally  go  in  enacting  ordinances  in  re- 
gard to  a  public  weigher  is  a  question  which 
need  not  be  determined  in  this  case. 

2.  Weights  and  Meastjbes  (§  8*)  —  Obdi- 
nances— constbuction. 

An  ordinance  passed  by  the  municipal  au- 
thorities of  the  city  of  Dawson,  after  creating 
the  office  of  public  weigher,  provided  as  follows: 
"It  shall  be  the  duty  of  said  public  weigher,  in 
all  cases  of  disagreement  between  seller  and  buy- 
er, to  weigh  all  cotton  and  other  products  sold 
b^  weight,  when  requested  to  do  so,  and  give 
his  certificate  for  the  same."  This  provision  did 
not  undertake  to  compel  all  persons  who  bought 
or  sold  cotton  or  other  produce  to  have  the  same 
weighed  by  the  public  weigher,  or  to  prohibit 
warehousemen  and  cotton  buyers  from  employ- 
ing an  agent  or  clerk  to  weigh  cotton  in  cases 
not  falling  within  the  duty  of  the  public  weigher 
as   above  defined. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Dec.  Dig.  §  8.*] 

3.  Weights  and  Measubes  (  fi  8*)— Ordinan- 
ces—Co  nstbuction  . 

While  the  penal  portion  of  the  ordinance 
employs  some  broad  language,  it  must  be  con- 
strued in  connection  with  Its  object,  which  was 
to  prevent  interference  with  the  discharge  of 
his  duty  by  the  public  weigher.  The  ordinance 
provides  for  weighing  by  the  public  weigher 
only  in  cases  of  disagreement  between  seller  and 
buyer,  when  he  is  requested  to  weigh.  If  the 
penal  section  were  construed  to  impose  a  pun- 
ishment on  anv  clerk  or  other  person  for  weigh- 
ing cotton  unoer  any  circumstances  or  in  any 
capacity,  without  having  been  legally  elected  to 
the  office  of  public  weigher,  it  would  seem  that 
such  provision  would  be  invalid. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Dec  Dig.  §  8.*] 

4.  Injunction  Pbopbblt  Gbanted. 

Under  the  pleadings  and  the  evidence  in  the 
case,  there  was  no  abuse  of  discretion  in  grant- 
ing the  injunction. 

£2rror  from  Superior  Court,  TerriU  County; 
W.  C.  Worrill,  Judge.  . 

Action  by  H.  O.  Thornton  against  the  City 
of  Dawson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  H.  Gurr  and  H.  A.  Wilkinson,  for 
plaintiff  in  error.  J.  A.  Lalng  and  Bf.  O.  Ed- 
wards, for  defendant  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


:i34  Ga.  496) 
PmNBBAD   v.   PINNBBAD. 
(Supreme  Court  of  Georgia.     May  11,  1910.) 

(Syllahua  6y  the  Court.) 

1.  DivoBCE  (§  27*)— Gbounds-<)buel  Tbeat- 
MENT  BY  Wife— Suits  Against  Husband. 
That  a  wife  brings  suit  against  her  husband 
and  recovers  judgment  against  him  for  a  debt 
due  to  her,  and  that  after  separation  she  sues 
him  for  temporary  alimony  and  obtains  a  judg- 
ment in  such  action,  does  not  constitute  cruel 
treatment,  or  furnish  to  the  husband  any  basis 
for  a  suit  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  i  27.  ♦] 


2.  DivoBGE  (f  27*)~OnwL  Tbeatment— Re- 
fusal OF  Wife  to  Cohabit. 

Mere  proof  that  a  wife  declined  to  cohabit 
with  her  husband  will  not  authorize  the  grant 
of  a  divorce  to  him  on  the  ground  of  cruel 
treatment. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  §t  74,  77 ;   Dec  Dig.  f  27.*] 

8.  DivoBGE  (t  37^)— Dbsebtion— Refusal  of 
Conjugal  Rights. 

Considering  willful  and  i^rsistent  denial 
by  a  wife  of  the  conjugal  rights  of  her  husband, 
without  justification,  and  with  the  intention  of 
casting  him  off  as  a  husband  completely  and 
forever,  as  constituting  desertion,  although  she 
continue  to  reside  in  the  matrimonial  domicile, 
under  section  2426  of  the  Civil  Code  of  1895, 
such  desertion  must  continue  for  three  years 
in  order  to  furnish  a  ground  for  a  suit  for 
divorce.  Whitfield  v.  Whitfield,  89  Ga.  471, 
15  S.  B.  543. 

[Ed.    Note.— For   other    cases,    see    Divorce* 
Cent.  Dig.  §S  111,  128;    Dec.  Dig.  f  37.*] 

4.  Sufficiency  of  Bvidence. 

Under  the  rulings  in  Ring  v.  Ring,  118  Ga. 
183,  44  S.  B,  861,  62  L.  R.  A.  878,  Brown  v. 
Brown,  129  Ga.  247,  58  S.  EI  825,  and  Stoner 
V.  Stoner  (April  18,  1910)  67  S.  E.  1030,  the 
evidence  failed  to  show  a  case  of  cruel  treat- 
ment which  authorized  the  grant  of  a  divorce 
on  that  ground;  and  the  evidence  of  the  plain- 
tiff showed  that  there  had  been  no  desertion 
willfully  and  continuously  persisted  in  for  three 
years  before  the  bringing  of  the  suit.  The  ver- 
dict finding  a  total  divorce  for  the  plaintiff  was 
therefore  unauthorized  by  the  evidence. 

Error  from  Superior  Court,  Glynn  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  Vincent  Pinnebad  against  E.  J. 
Plnnebad.     Judgment  for  plaintiff,  and  de- . 
fendant  brings  error.    Reversed. 

Ernest  Dart,  for  plaintiff  in  error.  Crovatt 
&  Whitfield,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  ATKINS.ON,  J., 
disqualified. 


(UIGft.  496) 
KING  &  CLARK  ▼:  MONIAC  TURPENTINE 

CO.  et  ai. 

(Supreme  Court  of  Georgia.    May  U,  1910.) 

(Syllabus  by  the  Court.) 

Logs  and  Logging  (§  3*)— Injunction  (§48*) 
—Grant  of  Tbees— Title  Acquibed— Tbes- 

PABS. 

The  grant  conveyed,  "for  a  term  of  10  years 
from  January  9,  1907,  all  the  pine,  cypress,  oak. 
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and  other  timber  and  treef,  living  or  dead,  stand- 
ing or  lying,  of  all  flises  and  dimensions,  in- 
clnding  stumps,  roots,  stoclc,  and  branches,  what^ 
soever,  thereon  and  thereof,  for  all  uses  and  pur- 
poses, of  any  character  and  description,  and  to 
be  removed  and  taken  off  within  the  time  here- 
inafter stated,  excepting  therefrom  the  right 
and  privilege  of  second  party  [King  &  Clark], 
or  his  assigns,  to  cut,  box,  or  hack  any  living 
pine  trees  thereon  for  turpentine  purposes  in 
and  upon  that  tract  or  bod^  of  land  located," 
etc.  Held,  the  exception  did  not  exclude  any 
of  the  trees  from  the  operation  of  the  grant, 
but  restricted  the  grantees  from  cutting  and 
boxing  the  pine  trees  for  turpentine  purposes. 
The  grantees  have  such  an  interest  in  the  pine 
trees  during  the  stipulated  period  as  will  sup- 
port an  actJon  to  enjoin  an  insolvent  trespasser 
from  cutting  and  boxing  the  trees  for  turpentine 
use,  and  to  recover  such  damages  as  the  grantees 
may  sustain  from  the  trespass. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  $3;^  Injunction,  Cent  Dig. 
§  101 ;   Dec.  Dig.  (  48.*] 

Error  from  Superior  Court,  Charlton  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  EZlng  &  Clark  against  the  Moniac 
Turpentine  Company  and  Henry  WiUlams. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reversed. 

King  &  Clark,  copartners,  brought  suit 
against  the  Moniac  Turpentine  Company  and 
Henry  Williams  to  enjoin  them  from  tres- 
passing upon  a  certain  tract  of  land,  and  to 
recover  damages  for  the  trespate  already 
committed.  The  plaintiffs  alleged  that  they 
were  the  owners  of  all  the  timber  upon  the 
described  lots  of  land,  which  they  had  pur- 
chased for  their  own  use  and  profit;  that 
the  same  was  necessary  for  the  successful 
conduct  of  the  sawmill,  cross-tie,  wood,  tim- 
ber, and  lumber  business  in  which  they  were 
engaged;  that  the  acts  of  the  defendants  in 
turpentining  the  trees  were  a  continuing  tres- 
pass, requiring  of  the  plaintiffs  a  multiplicity 
of  suits,  but  that  the  damages  therefrom  were 
incapable  of  being  estimated  with  any  degree 
of  certainty;  and  that  the  defendants  were 
insolvent  and  unable  to  respond  in  damages. 
The  case  came  on  for  trial,  and  the  plaintiffs 
proved  title  to  the  timber,  the  last  muniment 
of  which  was  a  deed  from  the  Charlton  Land 
&  Timber  Company  to  the  plaintiffs,  convey- 
ing, "for  a  term  of  ten  (10)  years  from  Janu- 
ary 9,  1907,  all  the  pine,  cypress,  oak,  and 
other  timber  and  trees,  living  or  dead,  stand- 
ing or-  lying,  of  all  sizes  and  dimensions,  in- 
cluding stumps,  roots,  stock,  and  branches, 
whatsoever,  thereon  and  thereof,  for  all  uses 
and  purposes,  of  any  character  and  descrip- 
tion, and  to  be  removed  and  taken  off  within 
the  time  hereinafter  stated,  excepting  there- 
from the  right  and  privilege  of  second  party, 
or  his  assigns,  to  cut,  box,  or  hack  any  liv- 
ing pine  trees  thereon  for  turpentine  purpos- 
;is  in  and  upon  that  tract  or  body  of  land 
located  in  the  First  land  district  of  Charlton 
county,  Georgia,  and  containing  four  thou- 
sand  six   hundred    and    thirty-nine    (4,639) 


acres»  more  or  less,  and  described  as  fol- 
lows," etc.. 

The  plaintiffs  submitted  evidence  that  the 
defendants,  without  the  consent  and  over  the 
protest  of  plaintiffs,  entered  upon  the  land 
described  in  the  petition,  and  cut,  hacked, 
boxed,  and  worked  the  pine  trees  thereon 
suitable  for  turpentine  purposes,  and  still 
over  the  objections  of  the  plaintiffs  contin- 
ued to  do  so  until  the  present  time,  and  that 
the  working  of  the  trees,  outside  of  the  tur- 
pentine taken  therefrom,  has  Injured  and 
damaged  plaintiffs  because  of  the  trees  being 
blown  down  and  destroyed  by  such  work,  to 
the  extent  of  at  least  $500.  At  this  juncture 
the  plaintiffs  offered  an  amendment,  alleging 
that,  '^hile  they  leased  the  timber  In  con- 
troversy from  the  Charlton  Land  &  Timber 
Company  for  all  purposes  for  the  term  speci- 
fied of  10  years  from  January  9,  1907,  ex- 
cept the  turpentine  privilege^  and  held  posse»- 
slon  of  same  for  said  purposes,  such  turpen- 
tine privilege  is  inconsistent  with  the  enjoy- 
ment of  said  timber  during  term  for  said 
other  purposes;  that  the  boxing  and  work- 
ing of  said  timber  for  turpentine  purposes  al- 
so tends  to  Injure  and  damage  said  timber 
for  such  other  purposes,  by  subjecting  it  to 
destruction  by  fire  and  storms^  and  renders 
the  timber  less  valuable  for  isiuch  other  pur- 
poses. Including  the  manufacture  of  same  in- 
to lumber  and  cross^ties;  that  plaintiffs, 
holding  said  timber  under  said  Charlton  Land 
&  Timber  Company  for  such  other  purposes, 
are  in  duty  bound  to  protect  same  against 
the  boxing  and  working  same  for  turpentine 
purposes  by  defendants  as  trespassers,  not 
only  because  of  the  injury  and  damage  caus- 
ed thereby  to  said  timber  for  th^  purposes 
for  which  it  was  conveyed  to  them,  but  in 
protection  of  the  freehold  of  their  lessors,  the 
said  Charlton  Land  &  Timber  Company; 
♦  •  ♦  that  while  they  may  not  recover  of 
and  from  defendants  damages  for  the  tur- 
pentine privilege  in  and  to  said  timber,  they 
are  entitled  to  recover  the  amount  of  the 
damages  claimed  as  injury  to  said  timber  for 
the  purposes  for  which  the  same  was  leased 
and  conveyed  to  them ;  and,  as  such  injury 
and  damage  is  irreparable,  they  are  entitled 
to  enjoin  the  same,  which  they  pray  may  be 
done."  They  offered  to  support  this  amend- 
ment by  proof.  The  court  disallowed  the 
amendment  and  granted  a  nonsuit  on  motion 
of  the  defendants,  predicated  upon  the  ground 
that  Inasmuch  as  plaintiffs,  under  the  deed 
from  the  Charlton  Land  &  Timber  Company 
to  them,  had  no  right  or  title  to  cut,  box,  or 
hack  the  trees  for  turpentine  purposes,  they 
were  not  injured  thereby,  and  could  not  re- 
cover under  the  pleadings  and  evidence,  and 
were  not  entitled  to  a  permanent  injunction 
as  prayed.  Exception  is  taken  to  the  disal- 
lowance of  the  amendment  and  the  grant  of 
a  nonsuit.  . 
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J.  Lb  Sweat  and  H.  F.  Dunwody,  for  plain- 
tiffs !n  error.  Wilson,  Bennett  &  Lambdin, 
for  defendants  In  error. 

EiVASS,  P.  J.  (after  stating  the  facts  as 
above).    The  plaintiffs  showed  that  their  Im- 
mediate grantor,  the  Charlton  Land  &  Tim- 
ber Company^  was  the  owner  of  the  freehold ; 
and   their  contention  is  tliat  they  are  the 
owners  of  all  the  timber  granted  in  their 
lease  by  the  Charlton  liand  &  Timber  Com- 
pany, during  the  period  of  their  lease,  with 
the  restriction  that  they  should  not  use  the 
same  for  turx>entine  purposes.    The  defend- 
ants, on  the  other  hand,  contend  that,  the 
turpoitine  privilege  being  expressly  excepted 
from  the  grant,  the  plaintiffs  had  no  such 
right  or  title  as  would  enable  them  to  main- 
tain a  suit  to  enjoin  the  defendants  from 
working  the  timber  for  turpentine  purposes. 
The  correctness  of  the  respective  contentions 
of  the  parties  depends  upon  a  construction  of 
the  timber  deed  from  the  Charlton  Land  & 
Timber  Company  to  King  &  Clark,  an  ab- 
stract of  which  appears  in  the  statement  of 
facts.    A  grant  of  timber  to  be  cut  and  re- 
moved within  a  specified  time  passes  title  to 
the  timber,  subject  to  be  defeated  upon  a 
failure  to  cut  and  remove  It  within  the  time 
stipulated  in  the  grant.    Morgan  v.  Perkins, 
04  Ga.  353,  21  &  B.  574.    The  grant  of  the 
timber  by  the  Charlton  Land  &  Timber  Com- 
pany to  the  plaintiffs  was  as  broad  as  is  pos- 
sible for  words  to  make  it.    The  grantors  in 
tliat  deed  conveyed  all  the  timber  for  all  uses 
and  purposes,  "excepting  therefrom  the  right 
and  privilege  of  second  party  or  his  assigns 
to  cut,  box,  or  hack  any  living  pine  trees 
thereon  for  turpentine  purposes."    The  ex- 
ception does  not  operate  upon  the  grant  of 
the  trees,  but  upon  the  use  to  which  they 
may  be  put  by  the  grantees  or  their  assigns. 
The  grant  operates  upon  all  the  trees  convey- 
ed, and  the  exception  does  not  undertake  to 
exc^t  any  tree  upon  the  land.    The  grantees 
are  giv^i  the  right  during  the  period  of  the 
lease  to  use  the  timber  for  any  use,  except 
that  they  may  not  turi>entine  it    They  may 
cut  the  trees  and  manufacture  them  into 
crosfr^es  or  lumber,  but  they  are  prohibited 
by  their  deed  from  turpentining  the  timber. 
The  exception  in  the  lease  is  more  in  the 
nature  of  a  covenant  not  to  put  the  timber 
to  turpentine  use  than  it  Is  an  exception  of 
anything  which  was  granted.     A  covenant 
by  a  lessee  to  plow  the  demised  premises,  ex- 
cept the  warren,  in  due  course  of  husbandry, 
was  held  to  imply  a  covenant  not  to  plow 
the  warren.    St  Albans  v.  EUlis,  16  East,  852. 
The  grantees^  therefore,  had  the  right  to  use 
the  timber  as  restricted  by  the  deed.    It  was 
their  timber,  and  the  restriction  that  they 
were  not  to  use  it  in  a  particular  way  gives 
no  right  to  an  insolvent  trespasser  to  damage 
or  destroy  the  timber  by  making  use  of  it  in 
a  manner  denied  the  plaintiffs  by  their  grant 


It  would  make  no  difference  to  the  defend- 
ants if  the  deed  should  be  construed  as  re- 
serving to  the  grantor  the  turpentine  privi- 
leges in  the  timber,  because  it  does  not  ap- 
pear from  the  record  that  they  are  assignees 
or  privies  in  estate  with  such  grantor.  Bo 
far  as  disclosed  by  the  record,  they  are  in- 
solvent trespassers,  without  any  claim  of 
titie  to  the  land  or  the  timber;  and  the  ex- 
istence of  a  right  in  some  one  else  to  do  an 
act  would  be  no  Justification  of  themselves  to 
do  the  same  act,  which  would  have  the  ef- 
fect to  injure  the  timber  of  the  plaintiffs  by 
making  it  liable  to  be  blown  and  destroyed 
by  fire.  The  court  erred  in  rejecting  the 
proffered  amendment,  and  also  in  granting  a 
nonsuit 

Judgment  reversed.  All  the  Justices  con- 
car,  except  ATKINSON,  J.,  disqualified. 


(134  Oa.  518) 
BASCH  V.  FRANKENSTEIN  et  al. 
(Supreme  Court  of  Georgia.     May  11«  1910.) 

(8yUahu9  hy  the  Court,) 

EQurrr  (§  TL*)— Stalb  Demand. 

The  court  committed  no  errer  in  sustaining 
the  demurrer  and  dismissing  the  equitable  peti^ 
tion,  on  the  ground  that  it  undertoolc  to  set  up 
a  stale  demand. 

[Eid.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SI  204-^211 ;    Dec  Dig.  t  71.*] 

Error  from  Superior  Court  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  S.  R.  Basch  against  M.  I.  Frank- 
enstein and  others.  From  an  order  sustain- 
ing a  demurrer,  plaintiff  brings  error.  Af- 
firmed. 

The  plaintiff  in  error  filed  an  equitable 
petition  for  injunction,  reformation  of  a 
deed,  a  decree  that  the  plaintiff  have  and 
receive  an  undivided  one-half  interest  in  the 
land  described  in  the  petition,  an  accounting 
for  rents,  and  other  equitable  relief.  To  the 
petition  the  defendants  filed  a  demurrer  on 
the  following  grounds:  **(1)  No  cause  for  re- 
lief of  any  kind  is  set  forth  in  the  petition. 
(2)  It  appears  by  the  allegations  of  the  pe- 
tition that  petitioner  is  not  entitled  to  the 
remedies  sought  for,  or  any  of  them.  (B) 
The  claim  set  up  by  petitioner  is  barred,  and 
is  also  a  stale  demand,  and  it  appears  by  the 
petition  that  petitioner  has  been  guilty  of 
such  delay  and  laches  as  will  prevent  any 
recovery  by  petitioner."  To  the  order  of 
the  oourt  sustaining  the  demurrer  the  plain- 
tiff excepted.  The  presiding  Judge,  in  his 
opinion  appearing  in  the  record,  succinctiy 
set  forth  all  the  material  allegations  of  the 
petition,  and  gave  his  reasons  for  sustain- 
ing the  demurrer.  A  copy  of  his  opinion  is 
as  follows: 

"The  petitioner's  grandfather,  Elias  Bar- 
nett,  in  1872  gave  to  her  and  her  sister,  Julia 
Bamett,  and  to  the  survivor  of  them,  the 
sum  of  $2,000.     They  were  minors  at  the 
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time,  and  the  money  was  paid  by  the  grand- 
father to  their  father,  Wolfe  Barnett,  for 
the  benefit  of  said  minors,  or  the  survivor 
of  them.  At  some  time,  presumably  in  1872, 
Wolfe  Barnett  invested  the  money  in  the 
purchase  of  an  undivided  one-half  Interest  In 
a  plantation  in  Bryan  county,  buying  it  for 
the  use  of  the  minors  or  the  survivor,  but 
for  purposes  of  the  said  Wolfe  Barnett  and 
one  Julius  Levkoy,  each  knowing  the  inter- 
est of  the  minors  In  the  purchase  money,  the 
deed  was  made  to  Levkoy,  he  holding  the 
one  half  Interest  In  the  land  in  trust  for  pe- 
titioner, the  other  half  being  his  own.  On 
August  7,  1879,  lievkoy  conveyed  an  un- 
divided half  interest  in  the  plantation  to 
Leah  Frankenstein,  the  mother  of  defend- 
ants; she  fully  knowing  and  understanding 
that  such  Interest  belonged  to  the  petitioner 
(who  was  then  the  survivor  of  the  minors), 
and  the  said  Leah  taking  the  same  In  trust, 
although  the  deed  did  not  express  or  de- 
scribe the  trust  About  the  same  time  Lev- 
koy transferred  his  half  Interest  to  Jane  H. 
EilUs,  who  in  turn  conveyed  to  W.  C.  Jack- 
son. Subsequent  to  this  Wolfe  Barnett  pur- 
chased the  Levkoy  half  interest  from  Jack- 
son for  Marcus  I.  Frankenstein;  the  deed 
being  made  to  Leah  Frankenstein  on  a  con- 
sideration of  $2,000,  who  in  turn  conveyed 
it  to  Marcus  I.  Neither  Levkoy  nor  his  heirs 
have  any  claim  to  the  property,  nor  have 
they  claimed  any  since  August  7,  1879.  The 
defendants  are  adult  heirs  at  law  of  Leah 
Frankenstein,  and  at  all  times  had  knowl- 
edge of  the  alleged  trust;  that  is  to  say,  that, 
whilst  their  mother  was  nominally  the  owner 
of  said  undivided  half  Interest,  [she]  was 
really  and  in  truth  holding  the  same  as 
trustee  for  the  sole  use  and  benefit  of  the 
petitioner,  who  on  August  7,  1879,  was,  and 
has  been  since,  the  owner.  Wolfe  Barnett 
had  great  confidence  in  his  sister  Leah,  and 
had  the  title  put  In  her  name  because  at  the 
time  he  was  in  financial  dlfiicultles  and  fear- 
ed the  Interposition  of  creditors,  even  if  he 
appeared  as  trustee.  He  used  his  sister's 
name  In  various  operations  concerning  the 
land,  causing  her  to  sign  notes  and  do  other 
things  about  the  management  of  the  proper- 
ty, and  she  never  denied  that  she  had  no 
interest  In  the  land,  nor  that  she  was  hold- 
ing the  title  for  tlae  benefit  of  petitioner. 
Leah  Frankenstein  died  January  30,  1901, 
admitting  up  to  the  time  of  her  death  the  In- 
terest of  petitioner  and  her  own  want  of  In- 
terest In  the  land.  Since  her  death  the  de- 
fendants as  her  heirs  have  claimed  adverse- 
ly to  petitioner,  asserting  that  they  are  the 
owners  of  the  Interest,  and  refusing  to  rec- 
ognize the  petitioner  as  owner.  All  the  mat- 
ters concerning  the  land  were  conducted  by 
Wolfe  Barnett,  and  he  never  told  petitioner 
what  her  rights  In  the  land  were,  nor  did  she 
know  anything  concerning  the  title  thereof, 
and  how  it  had  been  arranged  and  held,  nor 
concerning  her  rights  in  the  premises,  until 
December  19, 1907,  when  she  learned  the  facts 


from  Wolfe  Barnett  and  immediately  assert- 
ed her  claim,  filing  this  action*  as  a  conse- 
quence, on  May  9,  1908.  The  petitioner 
prays  decree  that  Leah  Frankenstein,  In  her 
lifetime,  held  the  Interest  as  the  trustee,  pe- 
titioner being  the  true  owner,  and  that  the 
deed  from  Levkoy  be  reformed,  a  division  of 
the  entire  holding  In  kind  or  by  sale,  injunc- 
tive relief  against  waste,  and  an  accounting 
for  rents  and  profits. 

*'Thls  Is  the  case  as  presented  by  the  pe- 
titioner. Between  the  deed  to  Levkoy  and 
the  filing  of  this  action  36  years  have  Inter- 
vened. When  the  petitioner  became  of  age 
does  not  appear.  But  If  when  the  money 
was  handed  her  father  by  her  grandfather 
she  was  only  a  day  old,  15  years  have  elap- 
sed since  the  attainment  of  her  majority. 
Manifestly,  a  strong  case  must  be  presented 
in  order  to  keep  a  cause  In  court  which  la 
burdened  with  all  these  years.  There  Is  no 
conspiracy  charged;  no  fraud;  no  agreed 
effort  to  suppress  Information.  Many  people 
are  declared  to  have  known  the  true  his- 
tory of  the  transaction.  The  grandfather 
knew  It;  the  father  knew  It;  Levkoy  knew 
it;  the  aunt  knew  it;  the  defendants  knew 
it.  For  all  that  appears  to  the  contrary,  the 
other  cestui  que  trust  knew  It  The  sole  per- 
son who  during  all  these  years  did  not  know 
seems  to  have  been  the  petitioner.  There 
Is  no  declared  object  of  keeping  the  knowl- 
edge from  her.  The  father's  object  appears  to 
have  been  to  keep  the  information  from  his 
creditors.  He  is  not  a  defendant  here;  no 
fraud  is  Imputed  to  him;  no  design  to  con- 
ceal; no  present  Insolvency ;  no  reason  why. 
If  he  has  violated  a  trust,  he  Is  not  abundant- 
ly able  to  respond.  Whilst  It  is  stated  that 
Leah  Frankenstein  was  only  the  nominal 
owner,  it  only  Inferentlally  appears  that  she 
did  not  pay  the  consideration  money  named 
in  the  deed.  For  over  seven  years  the  de- 
fendants have  been  claiming  the  property  ad- 
versely to  petitioner.  No  facts  are  alleged  to 
account  for  the  failure  of  the  petitioner  to 
know,  nor  Is  any  diligence  on  her  part  de- 
clared. She  does  state  that  'all  matters  con- 
cerning said  land  have  been  conducted  by  the 
said  Wolfe  Barnett,  and  he  never  told  this 
petitioner  what  her  rights  In  the  land  were, 
nor  did  she  know  anything  concerning  the 
title  thereof,  and  how  it  had  been  arranged 
and  held,  nor  concerning  her  rights  in  the 
premises.'  Non  constat,  but  she  knew  of  the 
gift  of  the  money,  and  knowing  that,  it 
would  seem  unreasonable  to  assume  that  w<th 
a  fact  so  extensively  known  by  those  who 
are  not  charged  with  fraud  or  even  the  ef- 
fort to  conceal,  so  far  as  petitioner  was  con- 
cerned, the  slightest  diligence  would  have 
disclosed  years  ago  what  was  voluntarily 
told  on  December  19,  1907.  On  the  contrary, 
taking,  as  I  am  bound  to  do,  the  strictest  line 
of  construction  against  the  pleader,  it  would 
appear  that  no  one  so  much-  as  undertook  to 
conceal  the  alleged  truth.    There  Ib  no  dalm 
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that  Ellas  Bamett  did  not  make  It  known, 
and  It  Is  distinctly  averred  that  during  her 
lifetime,  from  August  7,  1879,  to  January  80, 
1901,  a  period  of  nearly  21  years,  Leah  Frank- 
enstein 'admitted  that  she  «  *  ^  had  no 
Interest  In  said  land,  but  that  your  petitioner 
owned  an  undivided  one-half  Interest  there- 
in.* There  was  about  the  transaction,  save 
so  far  as  the  creditors  of  Barnett  were  con- 
cerned, apparently  no  secrecy.  At' all  events, 
no  facts  are  pleaded,  as  would  seem  requisite 
from  the  decisions^  which  explain  why  dili- 
gence on  the  part  of  the  petitioner  would  not 
have  disclosed  the  main  fact  long  ago.  This 
seems  to  have  been  a  family  affair,  and  to 
that  extent  the  rule  of  law  would  allow  some 
elasticity  In  the  requirement  of  diligence. 
On  the  other  hand,  certainly  one  Important 
witness,  Leah  Frankenstein,  has  died,  and 
possibly  others,-  and  this  tightens  the  rule 
again.  I  sustain  the  demurrer  without  going 
Into  the  other  very  interesting  subjects  sug- 
gested by  the  arguments  and  the  investiga- 
tion. The  initial  step  involved  a  parol  trust 
concerning  personalty.  The  trust  in  land, 
whilst  expressed  so  far  as  words  can  make  it. 
Is  not  in  writing.  Resultant  or  not,  as  It 
may  have  been  at  some  stage,  these  particu- 
lar defendants,  save  in  so  far  as  they  may 
be  affected  by  the  attitude  of  their  mother, 
have  neither  by  writing  nor  words  expressed 
any  trust  They  have  denied  it  in  asserting 
their  own  ownership.  The  responsible  party, 
under  these  circumstances,  seems  to  me  to  be 
Wolfe  Bamett 

"Let  an  order  be  presented  sustaining  the 
demurrer." 

Garrard  &  Meldrim  and  Osborne  &  Law- 
rence^ for  plaintiff  in  error.  Adams  &  Ad- 
ams, for  defendants  in  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  We  think  the  court  committed  no 
error  in  dismissing  the  petition  on  the  demur- 
rer thereto.  The  able  opinion  rendered  by 
the  presiding  Judge,  Hon.  Walter  G.  Charlton, 
hereinbefore  copied,  clearly  and  forcibly  sets 
forth  sound  reasons  why  the  plaintiff  should 
not  be  permitted  to  maintain  her  action.  As 
therein  pointed  out,  it  is  not  shown  from  the 
petition  that  the  plaintiff  has  not  at  all  times 
known  that  her  grandfather  gave  the  $2,000 
to  her  father  for  the  benefit  of  herself  and 
her  sister.  If  she  knew  this  in  1872,  no  ex- 
cuse is  offered  why  she  did  not  from  that 
time  until  the  death  of  her  aunt,  Leah  Frank- 
enstein, in  1901,  inquire  what  disposition  was 
made  of  the  money,  and  it  would  seem  that 
If  inquiry  had  been  made  the  truth  as  to  the 
investment  of  his  money  in  1879  would  have 
been  given  her,  as  no  fraudulent  intent  on 
tlie  part  of  any  of  the  parties  is  charged. 
The  only  statement  the  plaintiff  makes  about 
ber  age  is  that  she  was  a  minor  in  1872.  It 
fa  impossible  to  tell  what  time  elapsed  after , 


die  became  of  age  until  she  filed  suit  in  1908. 
The  time  which  thus  elapsed  oould  not  have 
been  less  than  16  years,  and,  as  far  as  we 
know  from  the  petition,  may  have  been  36 
years.  While  it  does  not  appear  when  the 
plaintiff  became  of  age,  it  does  appear  she 
had  reached  her  majority  when  the  mother 
of  the  defendants  died  on  the  30th  day  of 
January,  1901,  and  defendants  thereafter  held 
the  land  adversely  to  the  plaintiff  for  more 
than  seven  years  before  she  filed  suit  The 
laches  of  the  plaintiff  bars  her  of  any  right 
to  the  relief  sought  Civ.  Oode,  §§  3939,  3775. 
And  see,  in  this  connection.  Baker  v.  Baker, 
134  Ga.  — ,  67  «.  B.  541 ;  Reynolds  v.  Mar- 
tin, 116  Ga.  495,  502,  42  S.  E.  796. 
Judgment  afilrmed.    AH  the  Justices  concur. 


(184  Oa.  482) 
GREEN  et  al.  v.  SCURRY  et  al. 
(Supreme  Court  of  Georgia.    May  11, 1910.) 

(8yllahu9  hy  the  Court,) 

1.  Trial  (8  47*)— Witnesses  (§  359*)— Exami- 
nation—Reception  OF  Evidencb—Showinq 
PuBPosE  op  Admission. 

On  direct  examination  a  witness  was  asked: 
"Did  you  have  any  information  in  the  early 
part  of  the  year  1902  to  the  effect  that  John 
Walker  had  escaped  from  the  penitentiary?" 
On  objection  the  court  refused  to  allow  the 
question  to  be  answered.  In  an  exception  to 
this  ruling  it  was  not  stated  that  the  counsel 
informed  the  court  what  answer  was  expected, 
but  it' was  stated  that  the  counsel  expected  the 
answer  "that  he  had."  Held,  the  proper  prac- 
tice would  have  been  for  the  counsel  to  have 
stated  to  the  court  the  answer  that  he  expected. 
CflBsar  V.  State,  127  Ga.  710  (^,  57  S.  E,  66. 
And  the  testimony  elicited  should  have  related 
to  facts,  rather  than  to  mere  "information"  of 
the  witness.  Atlanta  Consolidated  Street  Rail- 
way Co.  V.  Bagwell,  107  Ga.  158,  33  S.  E.  191. 
[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig,  §§  118,  119 ;  Dec.  Dig.  f  47  ;•  Witnesses, 
Cent.  Dig.  Sfi  1161.  1162;  Dec.  Dig.  §  359.*] 

2.  Appeal  and  EIrbob  (I  973»)— Review— Re- 
fusal to  Direct  Yebdict. 

While  a  trial  judge  may,  within  the  re- 
strictions prescribed  by  Civ.  Code  1895,  S  5331, 
direct  a  verdict,  this  court  will  in  no  case  re- 
verse a  trial  court  for  refusing  to  do  sa  Cen- 
tral of  Georgia  Ry.  Co.  v.  Mote,  131  Ga.  166, 
62  S.  E.  16C 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3846 ;   Dec.  Dig.  f  973.*] 

3.  Directed  Vbbdict— Sutficienct  of  Evi- 
dence. 

Under  the  doctrines  announced  in  the  cases 
of  WUson  V.  Allen,  108  Ga.  275,  33  S.  E.  975, 
and  Murchison  v.  Green,  128  Ga.  339,  57  S. 
B.  709,  11  Ia  R,  A.  (N.  S.)  702,  the  evidence 
was  not  of  sach  character  as  authorized  the 
judge  to  direct  a  verdict  in  favor  of  the  appli- 
cant. For  other  cases,  see  note  to  Smith  v. 
Fuller  aowa)  16  K  R.  A.  (N.  S.)  9a 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  Frank  Park,  Judge. 

Petition  hy  Eugenia  Scurry  for  a  year's 
support  out  of  an  estate,  to  which  Aaron  Scur- 
ry,  guardian  and  next  friend  of  Jamie  Scur- 
ry, filed  a  caveat.  Objections  were  sustain- 
ed, and  on  appeal  to  the  superior  court  there 
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was  a  directed  verdict  for  applicant,  and  the 
caveator  and  J.  L.  Green,  administrator,  bring 
error.    Reversed. 

Eugenia  Scurry  filed  a  petition  to  the  court 
of  ordinary,  alleging  that  James  Scurry  de- 
parted this  life  on  December  21, 1906,  leaving 
petitioner  (his  widow)  and  two  minor  chil- 
dren surviving  him;  and  she  prayed  that  a 
year's  support,  as  allowed  under  the  provi- 
slons  of  €lv.  Code,  t  3465,  be  set  aside  for 
them  out  of  the  estate  of  the  deceased.  Aft- 
er the  return  of  the  appraisers,  Aaron  Scur- 
ry, as  guardian  and  next  friend  of  Jamie 
Scurry,  filed  a  caveat  objecting  to  the  allow- 
ance of  the  year*s  support,  on  the  grounds: 
(a)  That  caveator's  ward  was  the  only  heir 
at  law  of  the  deceased;  (b)  that  the  petition- 
er was  never  the  lawful  wife  of  the  deceased, 
and  that  the  minor  child  referred  to  In  the 
petition  was  not  the  lawful  daughter  of  the 
deceased;  (c)  that  the  amount  set  apart  was 
excessive.  On  the  hearing  of  the  caveat  the 
ordinary  sustained  the  objections  and  refused 
the  allowance  prayed  for  by  the  applicants. 
The  case  was  appealed  to  the  superior  court 
On  the  trial  In  the  latter  court  Eugenia  Scur- 
ry testified  that  she  was  married  to  James 
Scurry  In  Mitchell  county.  In  November,  1903, 
and  that  she  had  one  child,  about  five  years 
old,  that  was  the  child  of  James  Scurry  and 
herself.  On  cross-examination  the  witness 
further  testified  that  her  name  originally  was 
Eugenia  Vlck;  that  she  was  married  to  John 
Walker  on  January  31, 1807 ;  that  John  Walk- 
er was  convicted  of  murder  In  Mitchell  supe- 
rior court  at  the  October  term,  1901,  and  was 
sent  to  the  penitentiary  for  life;  that  she 
heard^  about  a  year  after  he  was  sent  to  the 
penitentiary,  that  he  was  killed  while  In  the 
penitentiary,  this  Information  having  been 
given  to  her  by  George  Davis  prior  to  the 
time  she  married  James  Scurry;  that  she  did 
not  make  any  further  inquiries  as  to  whether 
or  not  it'  was  true  that  John  Walker  was  so 
killed;  and  that  James  Scurry  had  by  a  for- 
mer wife  one  lawful  son,  Jamie,  the  cavea- 
tor's ward.  The  a(pplicant  Introduced  the  pe- 
tition for  a  year's  support,  together  with  the 
orders  of  the  ordinary  and  the  return  of  the 
appraisers  setting  apart  certain  property  as 
a  year's  support,  and  then  rested.  The  cave- 
ator moved  that  the  court  direct  a  verdict  In 
his  favor.  The  motion  was  overruled,  and 
he  excepted.  A  witness  for  the  caveator  tes- 
tified that  he  knew  John  Walker,  who  had 
been  working  on  his  farm  for  about  a  year 
or  two  before  he  was  sent  to  the  penitentiary, 
and  that  about  February,  1902,  witness  went 
to  John  Walker's  brother's  house  one  night, 
and  thought  he  saw  John  Walker  there.  He 
would  not  be  positive  that  it  was  John  Walk- 
er, but  to  the  best  of  his  knowledge  it  was 
John  Walker.  Caveator  Introduced  a  certi- 
fied copy  of  the  "conviction  and  sentence**  of 
,  John  Walker,  showing  his  conviction  In  the 


superior  court  and  sentence  to  the  Georgia 
penitentiary,  dated  October  26,  1901;  also  a 
certified  copy  of  the  marriage  license  issued 
to  John  Walker  and  Eugenia  Vlck,  with  the 
certificate  of  the  Justice  of  the  peace  that  he 
married  them  on  January  81,  1897.  While 
J.  H.  Baggs,  a  witness  for  the  caveator,  was 
on  the  stand,  he  was  asked,  on  direct  exam- 
ination, "Did  you  have  any  information  in 
the  early  part  of  the  year  1902  to  the  effect 
that  John  Walker  has  escaped  from  the  pen- 
itentiary?" counsel  "expecting  the  ansx^er 
that  he  had/*  Upon  objection  the  court  re- 
fused to  allow  the  witness  to  answer.  Upon 
the  close  of  all  of  the  evidence  the  judge,  on 
motion,  directed  a  verdict  in  favor  of  the  ap- 
plicant ;  and  the  caveator  excepted  to  each  of 
the  rulings  heretofore  stated. 

Davis  &  Merry,  for  plaintiffs  in  error. 
Spence  &  Bennet  and  Cox  &  Peacock,  for  de- 
fendants in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(1S4  Qa.  6U> 
EFLAN  V.  WHEAT. 
(Supreme  Court  of  Georgia.    May  11,  1910.) 

(SuUabui  hy  the  Court.) 

Pledoto  (SS  21,  26*>- EvmEwcB  <8  817^— 
New  Trial  ((  162*)— Rights  of  Pledgbb— 
Admissibilitt  of  Evidence. 

Where  then  Is  a  valid  pledge  of  property, 
the  pledgee  has  a  special  property  in  the  thing 
pledged  for  the  purposes  of  the  bailment.  Civ. 
Code  1895,  §§  2956,  2960. 

(a)  Where  propertv  is  thus  bona  fide  pledged 
to  secure  a  loan  of  $125,  and  the  pledgee  after- 
wards returns  it  to  the  pledgor  to  sell  for  the 


former,  taking  from  the  pledgor  at  the  time  a 
receipt  as  follows:  "Received  of  John  B.  Wheat 
[the  pledgee]  one  (1)  diamond  ring  in  trust, 
which  I  agree  to  return  on  August  5,  1907,  or 
pay  one  hundred  twenty-five  ($125.00)  in  cash" 
—and  subsequently  to  the  date  named  in  the  re- 
ceipt the  pledgor  refuses,  after  demand,  to  re- 
turn the  property  named  in  the  receipt,  or  to 
pajr  the  amount  therein  stated,  the  pledgee  may 
maintain  an  action  of  trover  for  such  property 
against  the  pledgor,  who  has  not  sold  the  prop- 
erty, and  who  has  it  in  his  possession  at  the 
time  of  such  demand.  See  Henry  v.  State,  110 
Ga.  750,  36  S.  B.  55,  78  Am.  St.  Rep.  137; 
Citizens*  Banking  Co.  v.  Peacock,  103  Ga.  171, 
29  S.  EX  752;  Denis  on  Contracts  of  Pledge^ 
I  127  et  seq. :  Jones  oq  Pledges  and  Collateral 
Securities  $d  Ed.)  {S  40,  43,  44,  45;  81  Cyc 
818,  819. 

(b)  Upon  the  trial  of  such  case  it  was  not 
error  to  refuse  to  permit  the  defendant  t#  prove 
by  the  plaintiff's  counsel  what  the  latter  **leam- 
ea  from  the  sheriff  about  the  sheriff  taking  bond, 
giving  up  the  bond,  and  accepting  the  ring- 
from  defendant,  and  later  at  the  sherllTs  re- 
quest taking  back  the  ring  and  making  a  new 
bond."  Such  testimony  was  at  least  subject 
to  the  objection  of  being  hearsav. 

(c>  The  verdict  being  for  $125  and  interest^ 
the  court  committed  no  error  in  refusing  a  new 
trial  upon  the  plaintiff  writing  off  the  amount 
of  interest;  the  evidence  showing  that  the  de< 
fendant  admitted  the  article  pledged  and  sued 


•For  other  oases  soe  oAins  topio  toA  section  NUMBBR  In  Doe.  ft  Aml  Digs.  1M7  to  date,  ft  Roport«r  Indozeo 
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for  to  b«  of  tli9  Taloe  of  the  principal  sum 
found. 

[Ed.  Note.—For  other  eases,  see  Pledfres, 
Gent  DiK.  H  64-6S:  Dee.  Dir.  M  21,  26;*  Evi- 
dence, Cent  DifT.  M  1174-1102:  Dec.  Dig.  | 
517;*  New  Trial,  Cent  Dlic.  H  S24-^29;  Dec 
Dig.  f  162.«1 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  between  J.  B.  Wheat  against  Jo- 
seph Eplan.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Morris  Macks,  for  plaintiff  in  error.  E.  D. 
Thomas  and  Anderson,  Felder,  Bountree  & 
Wilson,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  6a.  485) 

ALBRITTON  ▼.  TYGART. 
(Supreme  Court  of  Georgia.    May  11,  1910.) 

(Syllahiu  by  the  Court.) 

1.  Appeal  and  Erbob  ({  273*)  —  Coubts 
(i  117*)— Pabol  Evidkncb  Impeachinq  Reo- 
obd — ^Pbbbbquisites  to  Adicission— Suffi- 

OIENOT  of  BZCEPnONS. 

On  August  3,  1906,  a  creditor  obtained  an 
attachment  against  his  debtor,  returnable  to 
the  September  term  of  court  At  the  trial,  dur^ 
ing  an  adjourned  session  of  the  September  term, 
1908,  the  defendant  made  an  oral  motion  to  die* 
miss  the  case,  on  the  ground  that  the  declara- 
tioQ  in  attachment  was  not  filed  at  the  first 
term,  and  moved  to  be  allowed  to  introduce  evi- 
dence to  support  the  ground  of  the  motion.  The 
declaration  on  file  purported  to  have  been  filed 
by  the  clerk  at  the  first  term.  The  plaintiff  ob- 
jected to  the  motion  of  the  defendant  on  the 
ground  that  the  decliEiration  showed  upon  its 
face  and  over  the  signature  of  the  clerk  that  it 
had  been  filed  at  the  first  term,  and  before  the 
defendant  could  attack  the  entry  of  the  clerk 
it  would  be  necessary  to  traverse  it  in  writing 
and  give  notice  thereof  to  the  plaintiff  or  his 
counsel.  The  court  overruled  the  objection,  and, 
without  requiring  a  written  traverse  of  the 
clerk's  entry,  allowed  the  defendant  to  introduce 
evidence  to  impeach  it.  The  plaintiff  "except- 
ed." and  assigned  the  ruling  "as  error.'*  After 
evidence  was  introduced  by  both  parties,  the 
judge  granted  an  order  dismissing  the  case. 
The  plaintiff  also  excepted  to  this  oraer,  and  as- 
signed error  on  the  ground  that  it  was  contrary 
to  law  and  against  the  weight  of  the  evidence. 
Held: 

(a)  The  assignment  of  error  upon  the  interme- 
diate ruling,  which  allowed  the  introduction  of 
evidence  to  impeach  the  entry  of  filing  by  the 
clerk,  without  a  formal  traverse,  was  sufficient. 
and  it  was  not  cause  for  dismissal  of  the  bill 
of  exceptions  that  the  assignment  of  error  upon 
the  ruling  ordering  the  dismissal  of  the  case 
was  not  more  specific.  In  this  connection,  see 
Lyndon  v.  Georgia  Railway  &  Elec  Co.,  120 
Ga.  353,  58  S.  E.  1047. 

(b)  As  the  declaration  on  the  files  of  the  court 
contained  «n  entry  of  filing  purporting  to  be 
signed  by  the  clerk,  the  entry  was  presumably 
true.  Before  extraneous  evidence  could  be  re- 
ceived to  impeach  it  the  record  should  show  a 
formal  traverse  in  writing  denying  its  truth. 
Civ.  Code  1895,  {  4988;  Maund  v.  Keating, 
65  Ga.  396 ;    Saffold  v.  Foster,  74  Ga.  751. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  1G20-1630;  Dec.  Dig.  S 
273;*   Courts,  Dec.  Dig.  §  117.*] 


2l  Coubts  (|  486*)— TBAiranB  or  Oausbs— 

Gbounds. 

The  motion  to  dismiss  the  bill  of  exceptions, 
based  on  the  ^und  **that  the  Court  of  Appeals 
has  no  authonty  to  transfer  the  case  to  the  Su- 
preme Court**  cannot  prevail.  The  record  dis- 
closes that  in  certifying  the  bill  of  exceptions 
the  judge  directed  the  <ueric  to  transmit  it  and 
the  record  in  the  case  to  the  Court  of  Appeals. 
An  order  was  passed  by  the  Court  of  Appeals, 
reciting  that  the  case  was  one  of  which  that 
court  dfid  not  have  jurisdiction,  and  directed  the 
clerk  to  dismiss  it  from  the  files  and  to  trans- 
mit the  bill  of  exceptions  to  the  Supreme  Court 
together  with  a  copy  of  the  order,  which  was 
done.  It  appears  from  an  examination  of  the 
record  that  the  Supreme  Court  has  exclusive 
jurisdiction  of  the  case. 

(a)  We  are  requested  to  review  and  overrule 
the  cases  of  Dawson  v.  State,  130  Ga.  127,  60 
S.  E  315,  and  Mitchell  v.  Masury,  132  Ga.  360, 
64  S.  E.  275,  in  so  far  as  it  is  held  that  the 
Supreme  Court  will  consider  a  bill  of  exceptions 
received  by  it  in  the  manner  indicated  in  the 
preceding  note;  but  we  decline  to  do  so.  The 
cases  above  mentioned  have  since  been  followed 
in  the  case  of  Jones  v.  Williams,  132  Ga.  782, 
64  S.  B.  1081,  and  Bland  v.  Bird,  134  Ga.  — » 
67  S.  E.  427. 

For  other  cases,  see  Courts,  Dec 


{Ed.  Note.— 
Dig.  I  486.*] 


3.  Appeal  and  Ebbob  (f  658*)— Bill  of  Bz- 

CEPnONS— SUBSTITUTIirQ    COBBECTBD    BbIKF 

OF  Evidence. 

The  motion,  made  In  the  Supreme  Court, 
"to  amend  the  record,'*  was  an  effort  to  vary 
the  original  bill  of  exceptions  by  substituting  a 
"corrected  brief  of  evidence,"  certified  by  the 
judge  and  consented  to  by  counsel,  to  be  con- 
sidered in  lieu  of  that  contained  in  the  original 
bill  of  exceptions.  Several  months  had  elapsed 
after  the  filing  and  service  of  the  original  bill 
of  exceptions.  The  motion  must  be  overruled, 
and  the  case  decided  according  to  the  recitals  in 
the  bill  of  exceptions.  In  this  connection,  see 
Jackson  v.  Georgia  Southern  &  Florida  By.  Co., 
132  Ga.  127,  63  S.  E.  841. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  |  653.^] 

Error  from  Superior  Cour^  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  EL  J.  Albritton  against  R.  C.  1^- 
gart  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

J.  W.  Powell  and  W.  G.  Harrison,  for  plain- 
tiff in  error.  Hendricks  &  Christian,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  reverised.  All 
the  Justices  concur. 


(m  Ga.  626) 
DUNN  V.  ORB  et  ai 
(Supreme  Court  of  Geoxgia.     May  11,  1910.) 

(SyUahua  hy  the  Court.) 

Appeal  and  Erbob  (8  1015*)  —  Review  — 

Grant  op  New  Trial. 

This  being  the  first  grant  of  a  new  trial, 
and  the  evidence  not  demanding  the  verdict, 
the  judgment  granting  a  new  trial  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent.  Dig.  {  3871 ;    Dec.  Dig.  J  1015.*1 

Error  from  Superior  Court,  Dawson  Coun« 
ty;   J.  J.  Klmsey,  Judge. 


^^ror  other  cases  see  same  topic  and  section  NUMBQR  In  Dec.  it  Am.  Digs.  1907  to  date,  4k  Reporter  Indezei 
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Actio?  between  S.  A.  Dunn  and  Jacob  Orr 
and  others.  From  an  order  granting  a  new 
trial,  Dunn  brings  error.    Affirmed. 

O.  J.  Lilly,  for  plaintiff  in  error.  Geo.  K. 
Looper,  A.  W.  Vandlviere,  and  R.  H.  Baker, 
for  defendants  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


a34  Oa.  481) 

MARTIN  V.  DIX  et  al. 
(Supreme  Court   of  Georgia.     May   11,   1910.) 

(8yllahu8  hy  the  Court.) 

1.  Executors  and  Administrators  (§  5*)  — 
Sale  of  Land  by  Administrator— Subse- 
quent Probate  of  Will. 

Wliere  letters  of  administration  have  been 
granted  by  the  court  of  ordinary  having  juris- 
diction upon  the  estate  of  a  decedent  as  in  case 
of  intestacy,  and  subsequently  a  will  of  the 
decedent  is  propounded  and  admitted  to  probate, 
this  does  not  ipso  facto  render  void  a  sale  of 
land  of  the  decedent  by  the  administrator  before 
the  propounding  of  the  will  for  probate,  and 
under  an  order  of  the  ordinary,  ouly  granted, 
authorizing  such  sale.  Patton's  Appeal,  31  Pa. 
465 ;  Kittredge  v.  Folsom,  8  N.  H.  98  l  Woer- 
ner's  American  Law  of  Administration  (2d  Ed.) 
}{  266,  268. 

[Ed.    Note.— For  other   cases,   see    E2xecutors 
and  Administrators,  Dec.  Dig.  §  5.*] 

2.  Executors  and  Administrators  (|  349*)— 
Sale  of  Land— Collateral  Attack. 

Such  an  order  of  sale  could  not  be  col- 
laterally attacked  in  an  action  of  ejectment 
brought  by  the  legatee  under  the  will,  after 
its  probate,  by  showing  that  the  administrator 
knew  of  the  existence  of  the  will  when  he  ap- 
plied for  appointment,  and  fraudulently  con- 
cealed it,  and  obtained  the  appointment  on  the 
ground  that  there  was  an  intestacy,  and  that 
the  purchaser  at  the  sale  also  had  notice  of  the 
existence  of  the  will.  Fraud  in  the  procurement 
of  the  order  for  sale  as  administrator,  and 
notice  on  the  part  of  the  purchaser,  may  be 
available  in  proper  proceedings  to  set  aside  such 
order  and  sale ;  but  they  cannot  avail  to  destroy 
the  judgment  of  the  ordinary  and  the  sale 
thereunder,  upon  a  mere  collateral  attack  in 
an  ejectment  suit  by  persons  claiming  as  lega- 
tees. Davie  v.  McDaniel,  47  Ga.  195;  Bailey 
V.  Ross,  68  Ga.  735 :  Medlin  &  Sundy  v.  Down- 
ing Lumber  Co.,  128  Ga.  115,  57  S.  A  232. 

[Ed.    Note.— For   other   cases,   see   Executors 
and  Administrators,  Dec.  Dig.  f  349.*] 

3.  Executors  and  Administrators  (§  349*)— 
Sale  of  Land — Collateral  Attack. 

The  rule  above  announced  is  emphasized  in 
the  present  case,  where  the  ordinary  allowed 
the  will  to  be  probated  and  appointed  as  exec- 
utor the  person  named  therein  as  such  (who 
was  the  same  person  that  had  previously  been 
appointed  as  administrator),  but  denied  a  sep- 
arate application  for  an  order  to  revoke  the 
former  grant  of  administration. 

[Ed.   Note.— For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  |  349.*] 

EiXECUTOBS  and   ADMINISTRATORS  <S   32*)— 

Appointment  —  (Jollateral    Attack    on 

Disco vERiNO  Will. 

The  fact  that  the  denial  of  the  application 
for  revocation  referred  to  in  the  preceaing  bead- 
note  was  carried  to  the  superior  court  by  ap- 
peal, and  that  the  nominated  executor  and  for- 
merly appointed  administrator  died,  would  not 


alter  the  rule  above  laid  down.  A  Jnd^ent 
of  a  court  of  competent  jurisdiction,  which  is 
not  invalid  on  Its  face,  .cannot  be  collaterally 
attacked  merely  because  the  person  in  whose 
favor  it  was  rendered  had  died  or  been  dismissed 
from  the  office  of  administrator,  which  be  held 
at  the  time  of  its  grant.  Whitley  Grocery  Oo. 
V.  Jones,  128  Ga.  791,  58  S.  E.  623. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  S  32.*] 

5.  Other  Questions  Not  Considered. 

As  the  principles  above  announced  are  con- 
trolling in  the  case,  it  is  unnecessary  to  specifi- 
cally aeal  with  the  several  grounds  of  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty :   W.  V.  Whipple,  Judge. 

Action  between  D.  L.  Martin  and  WiUard 
Dix  and  others.  From  the  judgment,  Martin 
brings  error.    Reversed. 

D.  E.  Griffin  and  Hal  Lawson,  for  plaintiff 
in  error.  Haygood  &  Cutts,  for  defendants 
in  error. 

FISH,  C.  J.  Judgment  reversed.  All  tbe 
Justices  concur. 


(184  Oa.  432) 
MALOT  V.  MAIiOT  et  al. 

(Supreme  Court  of  Georgia.     April  27,  1910.1 

(Syllabus  hy  the  Court.) 

1.  Guardian  and  Ward  ({  101*)— Proceed- 
ings FOR  Discharge— Appeal— Judgment. 

An  application  was  made  in  the  court  of 
ordinary  for  letters  of  dismission  to  be  issued 
to  a  guardian.  A  caveat  was  filed  thereto, 
which,  among  other  things,  alleged  Irregularity 
and  fraudulent  conduct  On  the  part  of  the  guard- 
ian, and  also  that  his  original  apoointment  was 
void,  and  prayed  for  a  decree  declaring  it  to  be 
so,  and  that  all  returns,  orders,  and  decrees  of 
the  court  of  ordinary  obtained  for  and  against 
the  estate,  and  all  tbe  actings  and  doings  of  the 
guardian,  be  canceled  and  declared  voia  and  of 
no  effect,  including  an  order  for  the  sale  of 
realty  which  had  been  granted,  and  under  which 
a  sale  had  taken  place,  and  tor  such  other  or- 
ders and  decrees  as  might  seem  meet  and  prop- 
er. The  ordinary  overruled  the  caveat,  and  an 
appeal  to  the  superior  court  was  entered.  When 
the  case  came  on  for  trial,  counsel  for  the  cav- 
eators introduced  in  evidence  the  original  appli- 
cation and  proceedings  in  the  court  of  ordinary 
under  which  the  guardian  was  appointed,  and 
thereupon  moved  for  a  decree  declaring  that  the 
appointment  of  the  guardian  was  void.  It  does 
not  appear  that  any  evidence  had  been  intro- 
duced by  the  applicant  for  discharge,  or  that  the 
introduction  of  evidence  had  closed.  The  pre- 
siding judge  granted  a  decree  declaring  the  ap- 
pointment of  the  guardian  void,  but  making  no 
reference  to  any  disposition  of  the  application 
for  discharge.  He  declined  to  submit  the  appeal 
to  the  jury  or  to  dismiss  it  on  motion,  aeldy 
that  such  a  decree  so  entered  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  (  161.*] 

2.  Guardian  and  Ward  (§  161*}— Jubisdic- 
TioN— Appeal  from  Court  op  Ordinary. 

A  court  of  ordinary  is  not  vested  with  the 
powers  of  a  court  of  equity  as  to  cancellation 
or  other  like  equitable  remedies;  nor.  on  ap- 
peal from  a  decision  of  the  court  of  ordinary  in 
regard  to  granting  letters  dismissory  to  a  guard- 
ian,   has    the   superior   court,   as  an    appellate 


•For  other  cases  see  asms  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  dats,  ft  Reporter  Indexes 
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court,  broader  powers  In  reference  thereto  than 
the  court  from  which  the  appeal  was  taken. 

[E:d.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  §  161.*] 

8.  Ekcsftions,  Biix  of  (|  56*)— Cbbtifiga- 

TION. 

After  certifying  that  the  recitals  in  the  bill 
of  exceptions  as  to  ruUngs  of  the  court  and  how 
they  were  made  are  true  and  correct,  the  pre- 
siding judge  is  not  authorized  afterwara  to  make 
a  certificate  conflicting  with  that  which  he  has 
already  signed. 

[Ed.  Note.— For  other  cases,  see  Bxoeptions, 
BiU  of,  Dec.  Dig.  t  56.»1 

4-  BxcEFTiONS,  Bill  of  (|  50*)  — Supple- 
mental Certificate  of  Evidence— Ceeti- 
fication. 

Under  the  act  of  1905  (Acts  1905,  p.  84), 
if  there  is  no  brief  of  evidence  on  file  in  the 
trial  court,  and  the  evidence  is  sought  to  be 
brought  up  in  the  bill  of  exceptions,  and  any 
materia]  evidence  is  omitted  therefrom,  within 
20  days  from  the  service  of  the  bill  of  excep- 
tions the  judge  may,  on  proper  motion,  make  a 
•npplemental  certificate  of  the  evidence  so  omit- 
tea,  and  such  supplemental  certificate,  with  the 
evidence  so  certified,  shall  be  sent  to  this  court 
and  form  a  part  of  the  bill  of  exceptions.  But 
the  original  bill  of  exceptions,  with  the  evi- 
dence included  in  it,  being  certified  by  the  judge, 
the  additional  evidence  must  likewise  be  certi- 
fied and  verified  by  his  signature. 

The  law  does  not  authorize  the  presiding 
judge,  where  there  is  no  brief  of  evidence  on 
file,  to  declare  that  some  evidence  has  been 
omitted  from  the  bill  of  exceptions,  describe 
it  in  general  terms,  and  leave  the  clerk  to  find 
and  identify  evidence  as  that  introduced,  and 
■end  it  to  this  court 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  {  56.*] 

6w  Appeal  and  Error  (§  532*)— Proceeding 
it)B  Dismission— Appeal— Record. 

Where  application  was  made  in  the  court 
of  ordinary  for  letters  of  dismission  to  be  grant- 
ed to  a  guardian,  and  from  his  decision  an  ap- 
peal was  taken  to  the  superior  court,  this  did 
not  carry  up  the  record  of  the  original  appoint- 
ment of  the  guardian  or  make  it  a  part  of  the 
record  of  the  superior  court.  If,  on  the  trial 
of  the  appeal  of  the  case  made  by  the  petition 
for  letters  dismissory,  the  original  record  of  the 
appointment  in  the  ordinary*s  court  was  intro- 
duced in  evidence,  it  did  not  ipso  facto  become  a 
record  of  the  superior  court;  nor  did  the  clerk 
of  that  court  have  any  authority  to  certify  a 
copy  of  such  record  of  the  ordinary's  court  to 
this  court,  as  a  part  of  the  record  in  the  appeal 
case. 

(a)  If  it  is  desired  to  have  evidence  intro- 
duced in  the  superior  court,  whether  consisting 
of  the  record  from  another  court  or  not,  brought 
to  this  courtir  it  should  be  done  in  the  regular 
modes  prescribed  by  la^  for  bringing  up  evi- 
dence. It  cannot  be  done  by  ordering  the  clerk 
of  one  court  to  certify  a  copy  of  a  record  be- 
longing to  another  court,  and  to  transmit  it  to 
this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brn>-,  Dec.  Dig.  |  532.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty- Frank  Park,  Judge. 

Petition  of  R.  T.  Maloy,  guardian  of  S.  B. 
Maloy,  for  letters  of  dismission  from  the 
gitardianship,  E.  N.  Maloy  and  others  filed  a 
cuveat  to  the  discharge.  The  prayer  of  the 
cuveat  was  denied,  and,  from  a  Judgment  of 
the  Superior  Court  on  appeal,  petitioner 
brings  error.    Reversed. 


R.  T.  Maloy  filed  in  the  court  of  ordinary 
a  petition  for  letters  of  dismission  from  the 
guardianship  of  S.  E.  Maloy,  alleging  that 
he  had  fully  executed  his  trust  Citation  is- 
sued. Thereupon  certain  persons,  who  alleg- 
ed that  they  were  the  heirs  of  S.  E.  Maloy, 
and  that  he  died  intestate,  filed,  apparently 
in  the  nature  of  a  caveat  or  objection  to  the 
discharge  of  the  guardian,  a  paper  in  the 
form  of  a  petition.  It  alleged,  in  brief,  as 
follows:  Prior  to  the  death  of  S.  E.  Maloy, 
upon  the  petition  of  R.  T.  Maloy,  on  Novem- 
ber 1,  1904,  the  ordinary  of  Decatur  county 
issued  to  eight  named  persons  a  commission, 
requiring  them  to  inquire  into  the  condition 
of  S.  B.  Maloy ;  R.  T.  *Maloy  having  made 'af- 
fidavit that  he  was  an  imbecile  from  old  age 
and  other  causes,  and  Incompetent  to  trans- 
act his  business.  On  November  2d,  five  of  the 
persons  named  in  the  commission  and  another 
returned  a  report  to  the  effect  that  they  had 
made  such  examination  and  found  S.  E. 
Maloy  to  be  an  imbecile  from  old  age  and 
other  causes,  and  not  of  sound  and  disposing 
mind,  and  that  he  should  have  a  guardian 
appointed.  (The  record  shows  that  six  of  the 
eight  commissioners  made  the  return.)  There- 
upon the  ordinary  appointed  R.  T.  Maloy 
guardian  of  the  person  and  property  of  the 
alleged  imbecile,  and  fixed  his  bond,  and  the 
appointee  qualified.  At  the  same  term  of 
court  he  made  application  for  leave  to  sell 
real  estate  of  the  ward,  which  was  granted 
at  the  next  term.  There  is  no  record  in  the 
ordinary's  office  of  an  inventory  or  return  of 
the  estate  of  the  ward,  made  by  the  guar- 
dian in  12  months  after  his  appointment  and 
qualification,  as  required  by  law.  He  took 
charge  of  certain  real  and  personal  property 
set  out  By  virtue  of  the  order  to  sell  the  real 
estate,  it  was  sold,  and  another  person  bid  it  in 
for  R.  T.  Maloy,  "guardian  as  aforesaid,"  for 
the  sum  of  $1,500,  when  they  both  knew  the 
amount  was  not  the  value  of  the  real  estate. 
The  sale  was  made  by  collusion  to  defraud 
the  estate  and  the  ward  by  the  collection  of 
a  certain  note  payable  to  the  person  who  bid 
in  the  property.  While  the  ward  was  an 
imbecile  and  unable  to  make  a  contract,  an- 
other person  persuaded  and  induced  him  to 
sign  the  note,  which  was  also  signed  by  such 
other  person.  The  guardian,  the  payee,  and 
the  other  maker  colluded  together,  and  the 
payee  sued  on  the  note  and  obtained  judg- 
ment The  guardian  filed  no  defense,  though 
he  knew  that  the  note  was  executed  when 
S.  E.  Maloy  was  unable  to  make  any  valid 
contract.  The  guardian  has  made  his  return 
to  the  ordinary,  pretending  that  he  paid  the 
money  derived  from  the  sale  of  the  land  in 
satisfaction  of  the  execution  issued  on  the 
judgment,  thus  expending  the  entire  estate 
except  a  very  small  amount,  and  applying 
for  final  discharge  from  the  guardianship 
and  administration  of  the  ward.  The  com- 
mission appointing  eight  persons  to  act  as 


•Por  other  cases  see  same  topic  and  sectloii  NUMBER  in  Dec.  St  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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oommtefonen  to  examine  Into  the  condition 
of  an  imbecile  from  old  age  and  other  causes 
was  without  authority  of  law  and  void.  The 
act  of  six  of  such  commissioners  was  unlaw- 
ful, as  no  number  less  than  twelve  could  act 
*n  such  a  case.  The  ordinary  had  no  authori- 
ty to  appoint  a  guardian  upon  such  a  return. 
R.  T.  Maloy  has  taken  charge  of  all  the 
property  stated  in  his  petition,  and  has  made 
no  inventory  and  return  as  required  by  law. 
AH  of  his  actings  and  doings  are  void.  The 
petitioDers  prayed  that  the  appointment  of 
the  guardian  be  set  aside  and  declared  void ; 
"tliat  all  his  actings  and  doings  be  so  decreed 
void;*'  that  the  sale  and  order  authorizing 
the  sale  of  the  real  estate  be  declared  void 
and  of  no  force  and  effect ;  "that  all  returns, 
orders,  and  decrees  of  the  court  of  ordinary 
of  Decatur  county,  obtained  for  and  against 
the  said  estate  of  S.  E.  Maloy,  and  that  all 
the  actings  and  doings  of  R.  T.  Maloy,  guard- 
ian, be  and  the  same  canceled  and  declared 
void  and  of  no  effect;  and  such  other  orders 
and  decrees  as  may  seem  [meet]  and  proper, 
and  will  ever  pray."  Objections  to  the  dis- 
charge were  also  separately  filed,  on  the 
grounds  that  the  applicant  had  not  accounted 
by  returns  or  otherwise  for  the  disposition  he 
had  made  of  certain  specified  personal  prop- 
erty, and  that,  although  there  was  suflSclent 
personal  property  and  income  from  the  estate 
to  support  the  ward,  he  had  made  applica- 
tion to  sell  the  real  estate  on  the  day  of  his 
appointment,  and  before  making  any  inven- 
tory, so  that  the  ordinary  could  pass  upon  the 
condition  of  the  estate  in  allowing  the  guar- 
dian to  sell  a  part  of  it;  and  that,  "said 
order  and  application  being  fraudulently  ob- 
tained. It  should  be  set  aside  and  declared 
void." 

The  ordinary  passed  an  order  denying  the 
prayer  of  the  caveat  The  case  was  carried  by 
appeal  to  tbe  Superior  Court  There  the  fol- 
lowing judgment  was  entered:  'This  case 
coming  on  for  trial,  the  same  being  an  appeal 
from  the  ordinary's  court,  and  after  impanel- 
ing a  jury  in  said  cause,  and  by  motion  of  coun- 
sel for  the  caveators,  as  set  out  in  the  caveat, 
and  in  the  original  appointment  of  said  guard- 
ian, R.  T.  Maloy,  the  said  appointment  of 
said  guardian  Is  hereby  decreed  void  and  of 
no  effect."  <MaIoy,  guardian,  excepted.  The 
bill  of  exceptions  recited  that:  '^Before  strik- 
ing a  jury  to  try  said  appeal,  after  the  call 
of  said  case  for  trial,  the  attorneys  for  the 
appellants  moved  the  court  orally  for  an  or- 
der or  decree  voiding  the  original  appointment 
of  R,  T.  Maloy  as  guardian  of  S.  B.  Maloy, 
as  defective  on  the  grounds  set  out  in  the 
caveat  to  the  dismissal,  which  motion,  after 
argument  had,  and  after  the  attorneys  for 
the  appellants  had  exhibited  to  the  court  the 
original  proceedings  in  the  ordinary's  court 
under  which  the  said  R.  T.  Maloy  was  ap- 
pointed guardian,  and  which  was  resisted  by 
the  attorney  for  the  appellee,  the  court  grant- 
ed and  entered  upon  the  caveat  his  judgment 
decreeing  said  appointment  as  guardian  void 


and  of  no  effect,  and  then  and  there  reftiaed 
to  submit  said  appeal  to  trial  by  jury  or  dis- 
miss same  on  motion,  when  requested  by 
appellee's  attorney."  Exception  was  taken 
'*to  said  judgment  of  the  court  and  decree  so 
rendered,  and  to  the  refusal  of  the  court  to 
permit  said  appeal  to  be  tried  by  jury,  or  dis- 
miss same  on  motion." 

The  bill  of  exceptions  was  certified  on  May 
31,  1909.  On  June  15th  counsel  for  the  de- 
fendants in  error  apparently  sought  to  have 
brought  to  this  court,  under  the  act  of  1905 
(Acts  1906,  p.  84),  the  record  of  the  appoint- 
ment of  a  guardian  in  the  court  of  ordinary, 
as  evidence  inadvertently  omitted  from  thP 
bill  of  exceptions.  In  the  petition  filed  for 
that  purpose,  there  were  various  allegations 
in  regard  to  the  history  of  the  case,  some  of 
them  in  conflict  with  the  recitals  in  the  bill 
of  exceptions  previously  certified.  Among 
other  things.  It  was  stated  that:  ''After  a 
jury  was  stricken  and  impaneled  to  try  said 
cause,  these  defendants,  being  the  appellants 
from  the  ordinary's  court,  introduced  In  evi- 
dence, without  objection,  the  following  evi- 
dence :  [Reciting  the  different  parts  of  the  rec- 
ord of  the  appointment  of  the  guardian  in 
the  court  of  ordinary.]  After  the  introduction 
of  these  original  records  of  the  ordinary's 
court  and  upon  this  evidence,  the  applicants 
[appellants?]  made  a  motion  to  set  aside  the 
appointment  of  R*  T.  Maloy  as  guardian,  up- 
on the  ground  that  the  appointment  waa 
void."  And  the  motion  was  sustained  after 
argument  "Immediately  after  the  court  had 
rendered  its  judgment,  the  attorney  for  the 
guardian  asked  leave  of  the  court  to  make 
a  motion  to  dismiss  the  caveat  and  objections 
to  the  discharge  of  the  administrator,  to 
which  motion  the  court  replied  that  he  was 
too  late,  that  his  judgment  was  made,  but 
that  the  court  would  hear  him  and  overrule 
his  motion,  which  the  court  did."  This  peti- 
tion did  not  set  forth  in  full  or  in  substance 
the  evidence  alleged  to  have  been  introduced, 
or  have  it  attached  and  identified  by  the 
judge,  but  simply  referred  to  it  in  general 
terms  and  asked  to  have  it  sent  up.  On  this 
an  order  was  passed  which  contained  the 
following:  '* After  examining  the  foregoing 
amended  bill  of  exceptions  and  refreshing  my 
memory  as  to  what  was  tried  and  how  tried, 
I  hereby  certify  that  this  amended  bill  of 
exceptions  is  true,  and  in  that  part  of  the 
original  bill  that  confiicts  with  this  amend- 
ed bill  of  exceptions,  the  original  bill  having 
been  certified  to  inadvertently,  I  hereby  cer- 
tify that  this  amehded  bill  is  true  against 
the  original  bill  of  exceptions,  and  specifies 
all  the  evidence  and  specifies  all  the  record 
material  to  a  clear  understanding  of  errors 
complained  of  In  said  cause."  The  clerk 
was  ordered  to  make  out  a  complete  copy  of 
such  parts  of  the  record  in  said  case  as  are 
specified  "in  this  bill  of  exceptions,"  and  cer- 
tify them  and  cause  them  to  be  transmitted 
to  the  Supreme  Court  The  clerk  thereupon 
transmitted  to  this  court  what  purports  to  be 
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a  copy  of  tbe  record  of  the  court  of  ordinary 
In  reference  to  the  appointment  of  the  guard- 
ian, and  certifies  It  as  being  the  parts  of  the 
record  in  the  present  case  specified  in  "the 
bill  of  exceptions,"  and  required  by  the  order 
of  the  presiding  Judge  to  be  sent  to  the  Su« 
preme  CSoort, 

IL  O.  Hartsfield,  for  plaintiff  in  error.  Led- 
ford  &  Terrell,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  This  case  began  in  the  court  of  ordi- 
nary with  a  petition  for  letters  of  dismission 
to  be  issued  to  a  guardian.  It  terminated  in 
the  superior  court  with  a  decree  that  the 
appointment  of  the  guardian  was  void  and 
of  no  effect  This  decree  was  rendered  by  the 
judge,  on  motion  of  counsel  for  the  caveators, 
after  the  introduction  in  evidence  by  them  of 
the  record  of  the  application  and  proceedings 
in  the  court  of  ordinary  leading  up  to  the  ap- 
pointment The  application  and  caveat  in- 
volved several  questions  of  fact;  but  the 
judge  seems  to  have  been  of  the  opinion  that, 
after  this  evidence  was  introduced,  it  was 
needless  to  go  further.  What  became  of  the 
petition  for  letters  of  dismission,  which 
brought  the  case  into  court,  and  which  with 
the  caveat  was  appealed  to  the  superior  court, 
does  not  distinctly  appear.  But  we  presume 
that  the  application  to  be  dismissed  from  the 
guardianship  was  treated  as  absorbed  into  a 
decree  that  the  appointment  was  void. 

If  the  paper  filed  in  the  court  of  ordinary 
In  opposition  to  the  application  for  the  dis- 
missal of  the  guardian  is  to  be  considered  as 
a  caveat  or  legal  objection  to  the  discharge, 
as  seems  to  have  been  done  by  the  ordinary, 
it  goes  far  beyond  the  range  of  opposition  to 
the  grant  of  the  applicant's  petition  for  dis- 
mission. If  it  is  to  be  treated  as  also  a  peti- 
tion seeking  equitable  relief,  the  court  of 
ordinary  had  no  jurisdiction  to  grant  such 
relief,  and  the  superior  court,  on  appeal  from 
the  court  of  ordinary,  had  none.  Hufbaur  v. 
Jackson,  91  Ga.  2d8(2),  18  8.  E.  159;  Mul- 
herin  ▼.  Kennedy,  120  Ga.  1080  (6),  48  S.  B. 
437.  In  any  event,  the  judge  of  the  superior 
court  could  not,  as  soon  as  some  evidence  was 
introduced  by  caveators,  terminate  the  case 
by  a  decree,  rendered  on  motion,  not  dispos- 
ing directly  of  the  application  for  dismission 
of  the  guardian,  by  granting  or  denying  It,  or 
dismissing  it,  but  simply  adjudging  that  the 
appointment  of  the  guardian  was  void.  It  is 
\iot  clear  exactly  what  was  the  procedure 
adopted.  In  the  bill  of  exceptions  it  is  recited 
that  the  case  came  on  for  trial  in  the  superior 
court,  and  that  "before  striking  the  jury  to 
try  said  appeal  after  the  call  of  said  case" 
the  record  of  the  appointment  of  the  guard- 
ian was  exhibited  to  the  judge  by  counsel 
for  the  caveators,  and  that  he  then  granted 
the  decree  on  motion.  The  recitals  in  the 
judgment  do  not  seem  to  be  in  complete  ac- 
cord with  this.  Some  two  weeks  after  this 
was  certified,  counsel  for  defendants  in  error 
sought  to  bring  up  this  evidence,  as  having 


been  inadvertently  omitted,  onder  the  act  of 
1905  (Acts  1905,  p.  84),  although  the  terms  of 
the  act  were  neither  substantially  nor  liter- 
ally followed,  and  the  derk  was  ordered  to 
send  up  as  record  in  the  present  case  a  copy 
of  a  redord  belonging  in  the  court  of  ordi- 
nary, which  had  merely  been  introduced  in  evi- 
dence. In  the  petition  which  was  presented 
to  the  judge  for  this  purpose,  and  which  he 
certified,  were  contained  statements  conflict- 
ing with  those  already  certified  in  the  bill  of 
exceptions.  The  judge  recognized  this,  and 
stated  that,  in  the  part  of  the  original  bill 
of  exceptions  which  conflicted  with  this 
amended  bill  of  exceptions,  the  latter  was 
true  "against  the  original  bill  of  exceptions,'* 
which  had  been  certified  inadvertently. 

Section  5528  of  the  CHvil  Code  of  1895  pro- 
vides that,  when  a  bill  of  exceptions  is  pre- 
sented, "the  judge  to  whom  such  bill  of  ex- 
ceptions is  tendered  shall,  if  needful,  change 
the  same  so  as  to  conform  to  the  truth  and 
make  it  contain  all  the  evidence,  and  refer 
to  all  of  the  record,  necessary  to  a  clear 
understanding  of  the  errors  comi^ined  of." 
In  section  5536  provision  is  made  by  which 
the  defendant  in  error  either  in  the  main 
bill  or  cross-bill  of  exceptions  can  have  ad- 
ditional portions  of  the  record  of  the  trial 
court  transmitted  to  this  court,  and  by  which 
the  court  may  itself  direct  additional  parts 
of  the  record  to  be  transmitted,  if  in  their 
opinion  it  is  necessary  to  have  this  done  in 
order  to  fully  and  fairly  adjudicate  the  ques- 
tions at  issue  and  the  alleged  errors.  By 
section  5545  it  is  prescribed  that,  if  the  bill 
of  exceptions  is  not  true  or  does  not  contain 
all  the  necessary  facts,  the  judge  may  return 
it  to  the  party  tendering  it  or  his  attorneys 
for  correction,  and,  "if  the  judge  sees  proper, 
he  may  order  notice  to  the  opposite  party  of 
the  fact  and. time  of  tendering  the  excep- 
tions, and  may  hear  evidence  as  to  the  truth 
thereof."  Thus  provision  is  made  for  ascer- 
taining the  correctness  of  a  bill  of  exceptions 
before  signing  it  But  after  the  bill  of  ex- 
ceptions has  been  duly  certified  to  be  true, 
there  is  no  provision  of  law  for  the  {residing 
judge  to  certify  that  it  is  not  correct  in  part 
or  in  whole.  Woolf  v.  State,  104  Ga.  636,  30 
S.  B.  796.  This  is  not  a  cross-Mil  of  excep- 
tions, complaining  of  other  rulings^  but  is 
an  effort  by  a  certificate  to  change  recitals 
In  a  duly  certified  bill  of  exceptions.  In  Dy- 
son V.  Sou.  Ry.  Co.,  lia  Ga.  327,  38  S.  E.  749, 
it  was  held  that:  "A  bill  of  exceptions  duly 
and  regularly  certified  according  to  law  will 
not  be  vitiated  by  an  additional  certificate 
following  the  one  required  by  statute.  In 
such  a  case  the  additional  certificate  may  be 
Ignored  and  treated  as  harmless  surplusage." 
By  the  act  of  1905  the  judge  was  authorized 
to  certify  and  have  sent  to  this  court  addi- 
tional evidence  inadvertently  omitted  from 
the  original  bill  of  exceptions.  But  it  did 
not  authorize  a  certificate  as  to  the  rulings 
made  by  him,  or  how  tliey  were  made,  con- 
fiictlng  with  what  had  already  been  certified. 
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It  win  readily  be  seen  that  if  a  party  dl9- 
Bftttofied  with  a  ruling  of  a  trial  court  should 
present  and  have  duly  certified  his  bill  of 
exceptionB,  stating  the  ruling  made,  the  time 
when  it  was  made,  and  the  objections  or  ques- 
tions which  were  raised  and  passed  upon,  and 
Bubsequentiy,  on  ex  parte  application  of  the 
other  side,  the  Judge  should  sign  a  certificate 
conflicting  with  the  former  one  in  whole  or 
in  part,  the  plaintiff  in  error  might  have  his 
status  materially  altered  without  his  knowl- 
edge, and  when  It  was  too  late  for  him  to 
obtain  a  further  statement;  and  a  reviewing 
court  might  be  left  in  much  uncertainty  as 
to  what  was  the  question  raised  in  the  trial 
court,  how  It  was  made,  and  what  was  the 
exact  ruling  on  it  We  have  thought  It  prop- 
er to  say  this  much  in  regard  to  the  practice 
In  tendering  and  signing  bills  of  exceptions. 
But  In  the  case  before  us  our  ruling  would 
be  In  effect  the  same,  whether  the  recitals 
In  the  original  bill  of  exceptions  or  those 
In  the  petition  presented  by  counsel  for  de- 
fendants in  error  should  be  taken  as  correct 

Evidence  may  be  brought  to  this  court  In 
either  of  two  ways:  (1)  Where  a  brief  of 
evidence  has  been  filed.  In  order  to  file  such 
a  brief  it  must  first  have  been  approved  by 
the  Judge.  When  In  due  time  so  approved 
and  filed,  it  becomes  a  part  of  the  record,  and 
on  exception  It  can  be  brought  to  this  court 
as  any  other  part  of  the  record  Is  brought  up. 
(2)  Where  no  brief  of  evidence  has  been  ap- 
proved and  filed,  and  the  evidence  is  not  a 
part  of  the  record  of  the  case,  It  must  be 
brought  up  In  the  bill  of  exceptions,  under 
the  certificate  of  the  Judge,  or  be  exhibited 
thereto,  duly  identified  by  the  signature  of 
the  Judge.  If  the  bill  of  exceptions  omits 
material  evidence,  the  act  of  1905  (Acts  1905, 
p.  84)  provides  for  a  supplementary  certifi- 
cate by  the  Judge  certifying  to  the  omitted 
evidence,  which  evidence  and  certificate  iden- 
tifying It  are  required  to  be  sent  up  by  the 
clerk,  and  become  an  amendment  to  the  bill 
of  exceptions.  But  the  law  contemplates  t^at 
evidence  must  be  identified  and  approved  by 
the  Judge  before  It  can  come  to  this  court; 
in  the  one  Instance  by  approving  the  brief. 
In  the  other  by  certifying  the  bill  of  excep- 
tions, and  identifying  exhibits,  if  there  be 
any,  and,  In  case  of  a  supplemental  certificate 
under  the  act  of  1905,  by  the  Judge's  certify- 
ing to  the  additional  evldenca 

In  no  event  does  the  law  provide  for  the 
clerk  to  gather  up  evidence  not  contained  in 
the  brief  of  evidence  or  the  bill  of  excep- 
tions or  supplemental  petition,  and  not  a 
part  of  the  record  in  the  case  tried,  and  send 
it  to  this  court  He  has  no  right  to  substi- 
tute his  certificate  for  that  of  the  Judge. 
Nor  has  the  Judge  authority  to  direct  him 
to  do  so.  Civ.  Code  1895,  §§  5528,  5529,  5537 ; 
Acts  1905,  p.  84.  The  introducing  in  evidence 
of  pleadings  or  exhibits  to  pleadings  In  the 
case  on  trial,  which  are  parts  of  the  record* 
JT  the  bringing  up  of  affidavits  used  In  Inter- 
locutory hearings,  Is  not  now  before  us.     In 


the  present  case,  It  was  sought  to  have  th^ 
clerk  of  the  superior  court  certify  and  send 
to  this  court  a  transcript  of  an  original  reo^ 
ord  In  the  court  of  ordinary,  which  had  been 
introduced  In  evidence  'Or  exhibited  to  the 
presiding  Judge  of  the  superior  court  It  was 
no  part  of  the  record  in  the  superior  court, 
and  had  not  become  a  brief  of  the  evidence, 
approved  by  the  Judge  and  filed  there.  The 
petition  to  have  It  sent  to  this  court  recites 
that  the  appellants  introduced  in  evidence 
"the  original  application  to  appoint  a  guard- 
ian," and  other  original  papers  constituting 
the  record  of  the  proceedings  for  the  appoint- 
ment of  the  guardian  In  the  court  of  ordi- 
nary. The  record  of  the  appointment  of  the 
guardian  was  no  part  of  the  record  of  his 
application  for  dismissal,  and  could  not  have 
been  lawfully  transmitted  to  the  superior 
court  on  the  appeal  In  the  latter  proceeding. 
The  original  record  of  the  appointment  be- 
longed In  the  court  of  ordinary,  and  not  in 
the  superior  court  The  clerk  of  the  superior 
court  is  not  authorized  to  certify  to  this  court 
a  record  from  the  court  of  ordinary.  A  derk 
of  one  court  cannot  certify  a  record  of  anoth- 
er court  nor  can  the  Judge  authorize  him  to 
do  so  merely  because  the  record  was  used 
as  evidence,  but  never  became  a  record  in 
the  court  where  the  trial  was  had.  The  rec- 
ord of  the  court  of  ordinary  in  the  proceed- 
ing to  appoint  a  guardian  is  not  properly 
before  this  court,  and  cannot  be  considered 
by  us. 

Possibly,  If  from  the  whole  evidence  it  ap- 
pears, without  conflict  that  the  appointment 
of  the  guardian  was  null  and  void,  and  there 
be  no  estoppel  preventing  the  caveators  from 
setting  up  that  contention,  the  Judge  might 
dismiss  the  petition  to  discharge  the  guard- 
Ian,  on  the  ground  that  if  in  law  there  was 
no  guardian,  a  dismissal  of  a  person  as  such 
Is  not  proper;  or  perhaps  a  verdict  denying 
the  prayers  for  letters  of  dismission  might 
be  directed ;  or  the  Judge  might  be  correctly 
charged  on  the  subject  as  might  appear 
proper  under  the  evidence.  If  anything  is 
sought  which  requires  a  decree  of  cancella- 
tion or  setting  aside  of  something  which  Is 
voidable  but  not  void,  this  must  be  accom- 
plished by  proceeding  in  equity,  or,  in  prop- 
er cases,  by  a  regular  motion  to  vacate  In 
the  court  having  Jurisdiction.  On  these  pos- 
sibilities we  make  no  decision,  as  they  do 
not  appear  to  have  been  dearly  passed  on 
In  the  trial  court 

The  applicant  for  letters  of  dismission 
brought  the  case  into  court,  and  occupied 
the  position  of  a  plaintiff.  It  does  not  ap- 
pear that  he  had  Introduced  his  evidence,  or 
that  counsel  on  either  side  had  announced 
their  evidence  dosed;  so  that  the  case  was 
not  ripe  for  final  disposition  by  motion  to 
dismiss,  direction  of  a  verdict  or  submission 
of  the  case  to  a  Jury.  But  at  some  early 
stage  of  the  trial  the  caveators,  who  occu- 
pied the  position  of  defendants  in  the  appli- 
cation for  letters  dismissory.  Introduced  some 
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erldence  and  moyed  for  a  decree  declaring 
that  the  original  am)ointment  was  void,  and 
this  was  granted.  Brror  was  also  assigned 
on  the  ground  that  the  court  refused  to 
Bubmlt  the  appeal  to  trial  by  Jury,  "or  dis- 
miss same  on  motion  when  requested  by  ap- 
pellee's attorney." 

We  think  this  case  should  be  returned  for 
a  trial  on  the  petition  for  discharge  and  any 
legitimate  objections  to  its  grant,  that  the 
judgment  should  dispose  of  the  case  arising 
under  such  application,  and  that  the  entering 
of  the  decree  by  the  judge  on  motion,  .upon 
the  Introduction  of  some  evidence  by  the 
caveators,  was  erroneous. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(134  Ga.  4m 
FARMERS*  BANK  OF  NASHVILLE  ▼. 
JOHNSON.  KING  &  CO. 

(Supreme  Court  of  Georgia.     May  11,   1910.) 

(Syllahus  hy  the  Court) 

1.  Banks  and  Banking  ({  13S*)~Payment 
OF  Checks— Direction  on  Check. 

Where  a  check  was  drawn  on  a  bank  locat- 
ed In  another  town  than  that  in  which  the 
drawer  resided,  and  immediatelv  following  the 
direction  to  the  drawee  bank,  wnich  was  in  the 
lower  left-hand  corner  of  the  check,  there  were 
stamped,  at  the  time  when  the  check  was  drawn, 
the  words,  "Payable  through  [a  named  bank  in 
another  city  of  the  same  state]  at  current  rate," 
this  was  a  material  part  of  the  direction;  and 
the  drawee  bank  was  not  required  to  pay  the 
check  when  not  presented  through  the  bank  thus 
named,  but  directly  by  a  third  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Dec  Dig.  §  13S.*] 

2.  Bills  and   Notes   (S  424*)— Pbotest  on 
Check— When  Authorized. 

Under  such  circumstances,  if  the  third 
bank,  which  held  the  check,  presented  it  to  the 
drawee  bank,  and  the  latter  indorsed  on  it  the 
statement  that  it  would  be  paid  when  presented 
through  the  named  bank,  this  did  not  authorize 
the  bank  holding  the  check  to  have  It  protested. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  424.*] 

8.  Bills  and    Notes   (|  424*)  —  Wbongful 
Protest— Liability. 

For  the  holder  of  a  check  to  unlawfully 
cause  a  protest  of  it  to  be  made,  and  notice 
to  be  given  to  the  drawer  and  indorsers,  with- 
out proper  presentation  for  payment,  according 
to  its  terms,  furnishes  a  cause  of  action  to  the 
drawer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  424.*] 

(Additional  SyUahm  by  Editorial  Staff.) 

4.  Bills  and  Notes  (§  15*)— "Check." 

A  **check"  is  defined  as  a  draft  or  order 
upon  a  bank  or  banking  house,  purporting  to  be 
drawn  upon  a  deposit  of  funds  for  the  payment 
at  all  events  of  a  certain  sum  of  money  to  a 
certain  person  therein  named,  or  to  him  or  his 
order,  or  to  bearer,  and  payable  instantly  on 
demand. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  f  15.* 

FV>r  other  definitions,  see  Words  and  Phrases, 
TcV  2,  pp.  11(»-1112 ;    vol.  8,  p.  7600.] 


5.  Banks  and  Banking  (|  188^— Patmbri 
of  Checks- ••Payable," 

The  word  "payable**  is  defined  as  t\iat 
which  may.  can,  or  should  be  paid ;  suitable  to 
be  paid ;  that  may  be  discharged  or  settled  by 
delivery  of  value ;  matured ;  now  due.  A  di- 
rection in  a  check  to  the  drawee  bank  that  it 
is  payable  through  another  named  bank  means 
that  it  is  to  be  paid  in  that  way. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  §  138.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5245,  5246.] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  V.  Whipple,  Judge. 

Action  by  Johnson,  King  ft  Co.  against 
the  Farmers'  Bank  of  Nashville.  Judgment 
for  plaintiff,  and  defendant  brings  «rror.  Af- 
firmed. 

Johnson,  King  A  Co.,  a  corporation  doing 
business  in  Macon,  brought  suit  for  damages 
against  the  Farmers*  Bank  of  Nashville, 
Ga.  The  petition  as  amended  alleged  as  fol- 
lows: On  December  30,  1905,  the  plaintiff 
Issued  a  check  of  which  the  following  Is  a 
copy:  ** Johnson,  King  &  Company,  $62.00. 
No.  1044.  Macon,  Ga.,  Dec.  30tli,  1905.  Pay 
to  the  order  of  Hawley  &  Hoops,  sixty-two 
and  4T/joo  $62.47  dollars.  Johnson,  King  & 
Co.,  by  Jno.  C.  Holmes.  V.  P.  ft  Gen.  Mgr. 
To  Bank  of  Nashville,  Nashville,  Ga.  Pay- 
able through  the  Citizens'  Bank  of  Valdosta, 
Valdosta,  Ga.,  at  current  rate."  On  the 
same  date  the  plaintiff  Issued  three  other 
checks  drawn  on  the  Bank  of  Nashville,  sim- 
ilar In  form  to  the  one  above,  and  differing 
only  as  to  amount  and  the  name  of  the  payee. 
The  words,  "Payable  through  the  Citizens' 
Bank  of  Valdosta,  Valdosta,  Ga.,  at  current 
rate,"  were  stamped  on  each  check.  The 
checks  were  presented  to  the  Bank  of  Nash- 
ville, at  Nashville,  Ga.,  by  the  Farmers'  Bank 
of  Nashville,  Ga.;  three  of  them  being  pre- 
sented on  January  8,  1906,  and  one  on  Jan- 
nary  6,  1906.  Upon  presentation  the  Bank 
of  Nashville  entered  on  the  back  of  the 
checks,  ••Win  pay  when  presented  through 
the  Citizens'  Bank  of  Valdosta,  Georgia." 
Thereupon  the  Farmers'  Bank  of  Nashville 
caused  the  checks  to  be  protested,  each  pro- 
test bearing  the  same  date  as  the  presenta- 
tion for  payment ;  and  notice  of  dishonor  was 
sent  to  certain  Indorsers  and  to  the  drawer. 
The  Bank  of  Nashville  never  refused  to  pay 
the  checks,  but,  through  its  ofiicers,  stated 
to  the  Farmers'  Bank  of  Nashville  that  It 
objected  to  the  manner  in  which  the  checks 
were  presented,  it  being  different  from  the 
terms  expressed  on  their  face,  and  that  they 
would  be  honored  when  presented  through 
the  Citizens'  Bank  of  Valdosta.  At  the  time 
when  the  checks  were  drawn,  and  when  pre- 
sented to  the  Bank  of  Nashville  by  the  Farm- 
ers' Bank  of  Nashville,  the  plaintiffs  had  a 
sufficient  amount  of  money  on  deposit  In  the 
Citizens'  Bank  of  Valdosta,  sabject  to  check 
for  their  payment     The  plaintiff  had   au 
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ammgeilieat  iv^th  tbe  Banlr  of  NasfaTlIle  by 
which  all  checks  drawn  on  that  bank  would 
be  paid  if  presented  through  the  Citizens' 
Bank  of  Valdosta.  The  Farmers'  Bank  of 
Nashville  willfully  disregarded  the  terms  of 
the  checks,  which  were  that  they  were  •'pay- 
able through  the  Citizens'  Bank  of  Valdosta, 
Valdosta,  Ga.,  at  current  rate,"  and,  for  the 
purpose  of  casting  suspicion  upon  the  credit 
of  the  plaintiff  before  the  commercial  world, 
protested  the  checks  and  thereby  damaged 
the  plaintiff.  The  protest  was  made  for  the 
purpose  of  causing  the  plaintiff  to  become 
offended  with  the  Bank  of  Nashrille,  and  of 
forcing  It  to  become  a  depositor  with  the 
Farmers'  Bank  of  NashTille  and  its  as- 
sociates. The  defendant  demurred  to  the  pe- 
tition. The  demurrer  was  overruled,  and  the 
defendant  excepted. 

Bute  &  Knight,  Hendricks  &  Christian,  and 
B.  P.  S.  Denmark,  for  plaintiff  in  error.  W. 
A.  Dodson  and  W.  H.  Griffin,  for  defendant 
in  error. 

LUMPKIN,  J.  (after  stating  the  flacts  as 
above).  A  story  is  told  of  a  distinguished 
writer  on  the  subject  of  negotiable  instru- 
ments, to  the  effect  that,  when  he  was  asked 
what  first  suggested  to  him  the  idea  of  pre- 
paring such  a  work,  he  answered  that  he 
became  interested  In  the  question  as  to 
whether  a  demand  was  necessary  in  order  to 
enforce  by  suit  a  promissory  note  or  accept- 
ance payable  by  its  terms  at  a  specified  place, 
and  that  the  extensive  Inquiry  on  this  sub- 
ject Into  which  he  was  led  suggested  to  him 
the  utility  of  a  new  work  on  negotiable  in- 
strumenta  The  story  further  proceeds  that, 
when  the  Inquirer  asked  him  whether  such 
a  demand  was  necessary,  he  humorously  re- 
plied that  he  had  forgotten.  Whether  this 
is  without  foundation  or  not,  it  serves  to 
indicate  the  wealth  of  inharmonious  learning 
which  has  been  lavished  upon  a  question 
which,  at  first  sight,  would  appear  to  be  quite 
narrow.  Much  of  the  conflict  in  authorities 
has  arisen  over  the  question  whether,  in  an 
action  against  the  maker  of  a  promissory 
note  or  the  acceptor  of  a  bill  of  exchange 
payable  at  a  particular  place,  it  was  neces- 
sary to  aver  and  prove  a  demand  at  such 
place.  In  England  the  authorities  were  di- 
vided on  the  subject  of  such  acceptances. 
The  Court  of  King's  Bench  held  that  where 
there  was  an  acceptance  payable  at  a  speci- 
fied place  it  was  not  necessary  to  allege  or 
prove  demand  at  that  place,  in  a  suit  against 
the  acceptor.  The  Court  of  Common  Pleas, 
on  the  other  hand«  held  that  this  made  a 
qualified  acceptance,  and  that  presentment  at 
the  place  stipulated  must  be  averred  and 
proved.  In  1820  the  case  of  Rowe  v.  Young, 
2  Brod.  ft  Bing.  165  (6  E.  C.  L.  83),  came  be- 
fore the  House  of  Lords.  It  was  there  decid- 
ed that,  where  the  acceptance  named  a  place 
of  payment,  demand  at  such  place  must  be 
averred  and  proved.     In  the  following  year 


an  act  of  Parliament  was  passed  on  the 
subject,  declaring  that  an  acceptance  peyableH 
at  a  banker's  or  other  specified  place,  with- 
out more,  should  be  deemed  a  general  ac- 
ceptance ;  but  if  It  were  expressed  to  be  pay- 
able at  a  banker's  or  other  place  ''only,  andt 
not  otherwise  or  elsewhere,"  it  would  be  a 
qualified  acceptance.  This  statute  did  not 
deal  with  promissory  notes,  and  some  of  the 
decisions  make  a  distinction  as  to  them, 
where  the  place  .of  payment  was  named  in 
the  body  of  them.  In  this  country  a  contrary 
doctirine  to  that  declared  by  the  House  of 
Lords  was  laid  down  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Wallace 
V.  McOonnell,  13  Pet  136,  10  L.  Ed.  ©5.  It 
was  held  in  that  case  that  in  actions  on 
promissory  notes  against  the  maker,  or  on 
bills  of  exchange  against  the  acceptor,  where 
the  note  or  bill  is  made  payable  at  a  speci- 
fied time  and  place,  it  is  not  necessary  to 
aver  in  the  declaration,  or  prove  on  the  trial, 
that  a  demand  for  payment  was  made,  in 
order  to  sustain  the  action ;  but,  if  the  maker 
or  acceptor  was  at  the  place  at  the  time  desig- 
nated and  was  ready  and  offered  to  pay  the- 
money,  it  is  matter  of  defense,  to  be  pleads 
and  proved  on  his  part  This  decision  has 
been  generally  followed  in  America,  and  the 
ruling  has  been  adopted  in  this  state.  Dough- 
erty V.  Western  Bank  of  Georgia,  13  Ga.  287. 
It  was  said  by  this  court  that  the  defendant 
may  plead  readiness  to  pay  at  the  place  stip- 
ulated, or  damages  sustained  by  him  in  con- 
sequence of  the  neglect  or  omission  to  make 
the  demand,  and,  upon  proof  of  his  plea,  the 
defendant  shall  be  exonerated  to  the  extent 
of  the  damages  which  he  has  sustained.  It 
will  be  observed  that  the  decisions  above 
mentioned  have  reference  to  a  case  in  which 
the  acceptor  of  a  bill  of  exchange  or  a  maker 
of  a  promissory  note  is  sued,  not  to  questions 
involving  the  liability  or  release  of  Indorsera 
or  drawers  of  accepted  bills. 

In  many  respects  a  check  Is  like  an  inland 
bill  of  exchange;  but  there  are  some  differ- 
ences. A  check  has  been  defined  to  be  '*a 
draft  or  order  upon  a  bank  or  banking  house, 
puriwrtlng  to  be  drawn  upon  a  deposit  of 
funds  for  the  payment  at  all  events  of  a 
certain  sum  of  money  to  a  certain  person 
therein  named,  or  to  him  or  his  order,  or  to 
bearer,  and  payable  Instantly  on  demand." 
2  Daniel  on  Negotiable  Instruments  (5th  Ed.> 
§  1566.  A  check  does  not  have  to  be  accepted 
upon  presentment  but  paid,  if  good  and 
If  properly  presented.  One  of  the  differences 
between  a  common  check  and  an  ordinary  in- 
land bill  after  its  acceptance  is  in  relation 
to  the  drawer.  In  the  former,  the  drawer 
Is  the  principal  debtor,  and  the  check  pur- 
ports to  be  made  upon  a  fund  dei)oslted;  in. 
the  latter,  the  acceptor  is  the  principal  debt- 
or. The  negligence  of  the  holder  of  a  check 
in  not  making  due  presentment,  or  as  to- 
giving  the  drawer  notice  of  dishonor,  doeo^ 
not  absolutely  discharge  him  from  liability 
except  to  the  extent  to  which  he  may  have- 
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suffered  loss  or  Injury  by  reason  of  sucli 
negligence. 

These  principles  have  been  stated  because 
citations  have  been  made  of  cases  wbich 
arose  under  tbem.  They  do  not,  however, 
fully  cover  the  present  case.  Here  the  drawee 
of  a  check  was  a  bank  in  a  different  place 
from  where  the  check  was  drawn  and  the 
drawer  resided.  The  direction  to  the  drawee 
bank  was  at  the  left-hand  lower  comer  of 
the  (dieck,  and  immediately  under  it  were 
the  words,  ''Payable  through  the  Citizens* 
Bank  of  Yaldosta,  Valdosta,  Ga.,  at  current 
rata**  The  check  was  not  forwarded  through 
the  Valdosta  Bank,  but  came  into  the  pos- 
session of  a  bank  in  NashTllle,  Ga.,  the  place 
where  the  drawee  bank  was  located,  and  was 
thus  presented  to  it  Whether  the  che6k 
was  deposited  with  such  d^nanding  bank,  or 
sent  to  it  for  collection,  or  how  it  became  the 
holder,  is  not  stated.  On  presentment,  the 
drawee  bank  indorsed  on  the  back  of  the 
check  these  words,  "Will  pay  when  presoited 
through  the  Citizens'  Bank  of  Valdosta.'' 
Thereupon  the  check  was  protested  for  non- 
payment, and  suit  to  recover  damages  was 
brought  by  the  drawer  against  the  collecting 
tank,  which  caused  the  protiest  to.  be  made, 
on  the  ground  that  sudi  protest  was  wrong- 
ful and  was  maliciously  made. 

Two  questions  are  involved:  (1)  Whether 
tlie  words,  "Payable  through  the  Citizens' 
Bank  of  Yaldosta,"  etc,  formed  a  part  of 
the  check,  which  tiie  drawee  bank  was  bound 
to  regard,  or  which  it  had  the  right  to  dis- 
regard. (2)  Whether  this  direction  requir- 
ed payment  through  the  Valdosta  Bank,  or 
whether  it  was  merely  permissive,  so  that 
payment  could  be  demanded  through  that 
•channel  or  directly  from  the  drawee  bank 
of  Nashville.  If  the  presentment  to  the 
drawee  was  required  to  be  made  through  the 
Valdosta  Bank,  then  the  drawee  had  the  right 
to  de<dlne  payment  except  upon  presentment 
in  that  manner ;  and  if  the  bank  holding  the 
paper  refused  to  recognize  such  reason  for 
nonpayment  on  presentment  by  it,  and  caused 
the  check  to  be  protested,  and  notice  to  be 
given,  this  was  unwarranted. 

It  was  contended  that  the  words,  "Pay- 
able through  the  Citizens'  Bank  of  Valdosta," 
etc.,  followed  the  signature,  and  formed  no 
part  of  the  check,  but  amounted  merely  to  a 
memorandum,  which  the  holder  of  the  check 
did  not  have  to  regard.  In  England  there 
is  a  well-known  usage,  which  has  now  been 
made  the  subject  of  an  act  of  Parliament, 
for  the  drawer  or  holder  of  a  check  to  "cross" 
it  with  the  name  of  a  banker. 

In  2  Daniel  on  Negotiable  Instruments  (5th 
Bd.)  I  1685a,  it  is  stated  that  the  effect  of 
this  was,  "before  the  statute  which  now  ex- 
ists, a  direction  of  the  drawee  bank  to  pay 
the  check  to  no  one  but  a  banker ;  or  rather, 
according  to  the  cases,  with  only  a  caution 
or  warning  to  the  drawees  that  care  must  be 
used,  in  paying  it  to  any  one  else." 

In  1  Morse  on  Bani^s  &  Banking  (4th  Ed.) 


I  245,  it  is  said:  •In  this  country  the  sys- 
tem of  'crossed  checlts,'  strictly  so  called,  is 
unknown.  But  of  late  the  germ  of  a  similar 
custom  has  begun  to  manifest  itself.  Occa- 
sionally checks  have  stamped  or  written  up- 
on them  some  form  of  words  which  Is  in- 
tended to  secure  their  payment  exclusively 
through  the  clearlug  house.  No  especial 
form  has  as  yet  been  generally  accepted,  and 
the  legal  effect  of  none  of  those  in  use  has 
ever  been  passed  upon.  It  is  safe  to  say,  how- 
ever, that  there  is  no  question  but  that  the 
drawer  could  embody  in  his  order  a  direction 
to  his  bank  to  pay  only  upon  presentation  of 
the  instrument  in  the  usual  course  through 
the  clearing  house,  and  that  such  a  direction 
would  be  as  valid  and  as  binding  upon  the 
bank  as  a  direction  to  pay  only  to  the  order 
of  a  particular  person.  If  the  check  be  pay- 
able to  the  order  of  A.  B.,  it  is  probable  that 
the  privilege  of  including  such  instructions 
in  his  order,  when  indorsing  over,  might  be 
accorded  to  him,  certainly  indorsements  In 
this  form  are  very  frequent,  and  no  bank 
would  be  safe  in  disregarding  them.  Sup- 
posing the  direction  to  be  properly  given,  the 
collecting  and  the  paying  bank  must  both 
respect  it,  and  the  English  cases  above  men- 
tioned would  be  precedent  directly  in  force. 
It  would  amount  to  an  express  designation 
by  the  drawer,  or  the  payee,  of  the  manner 
alone  in  which  payment  is  authorized  to  be 
demanded  or  made." 

A  check  being  in  the  nature  of  an  order 
on  a  bank  or  tNinker  to  pay  a  certain  sum 
purporting  to  be  on  deposit,  there  would  seem 
to  be  no  reason  why  the  drawer  could  not 
direct  the  bank  to  pay  only  when  presented 
through  a  specified  channel  or  by  a  particu- 
lar person  or  bank.  The  drawer  is  not  com- 
pelled to  make  the  check  payable  to  bearer 
or  order.  Likewise,  no  sound  reason  is  per- 
ceived why,  in  giving  direction  to  the  bank 
of  deposit,  he  cannot  make  an  addition  to  the 
nuere  order  for  payment.  If  the  ];)erson  to 
whom  the  check  is  delivered  is  not  willing 
to  accept  it  with  such  direction,  he  can 
reject  it;  but  if  he  accepts  it  payable  only 
through  a  particular  bank,  or  through  a 
particular  banker,  he  cannot  insist  that  the 
bank  on  which  it  is  drawn  must  disregard 
this  direction  given  to  it  by  its  depositor  on 
the  face  of  the  paper.  No  ground  has  been 
suggested  why  such  a  direction  by  one  to 
his  banker,  in  ordering  the  latter  to  pay 
money,  is  illegal  or  unreasonable;  the  banks 
being  in  the  same  state  and  not  far  distant 
from  each  other.  The  case  in  hand  does  not 
present  the  question  of  whether  the  drawer 
of  the  check  has  been  wholly  or  iwrtially 
discharged  by  negligence  or  delay  in  presen- 
tation, but  whether,  in  giving  direction  to  his 
banker  to  pay  the  check,  he  can  lawfully  di- 
rect payment  to  be  made  through  a  certain 
medium,  and  whether  the  bank,  when  so  in- 
structed, is  bound  to  disregard  such  dlree 
tion  at  the  demand  of  another  collecting 
bank. 
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In  Nflzro  ft  Green  t.  Puller,  24  Wend.  374, 
it  wa8  held  that  an  alteration  of  a  promissory 
note  by  the  payee  thereof,  so  as  to  make  It 
purport  to  be  payable  at  a  particular  place, 
vitiates  It  In  the  hands  of  an  Indorsee,  so 
that  he  cannot  recover  upon  it  In  an  action 
against  the  maker;  and  that.  If  it  be  doubt- 
ful whether  it  be  an  alteration  of  a  note  or  a 
mere  memorandum  by  the  payee  indicating 
where  demand  for  payment  should  be  made 
to  charge  him  as  indorser,  the  question,  It 
seems,  should  be  submitted  to  a  Jury. 

In  Warrington  v.  Early,  2  Ellis  &  Black. 
(75  E.  O.  L.  763),  a  promissory  note  was 
made  payable  six  months  after  date,  "with 
lawful  interest"  After  it  had  been  signed, 
without  the  assent  of  the  maker,  but  with 
the  assent  of  the  holder,  there  was  added, 
in  the  corner  of  the  note,  "interest  at  six 
per  cent  per  annum."  It  was  held  that  this 
addition  materially  altered  the  contract,  and 
that  the  holder  could  not  recover  on  the  note 
against  the  maker. 

As  to  alterations  in  written  contracts  in 
tills  state,  see  Civ.  Code  1895,  §§  3702,  3703 ; 
Gwin  V.  Anderson,  01  Ga.  b27,  18  S.  E.  43 ; 
Hotel  Lanier  v.  Johnson,  103  Ga.  604,  30  S. 
EI  558;  Pritchard  v.  Smith,  Stewart  &  Co., 
77  Ga.  463.  See,  also,  Woodworth  v.  Bank 
of  America,  19  Johns.  391,  10  Am.  Dec.  239; 
Polo  Mfg.  Co.  V.  Parr,  8  Neb.  379,  1  N.  W. 
312,  30  Am.  Rep.  830;  Farmers'  Bank  of 
Kentucky  v.  Ewing,  78  Ky.  264,  39  Am.  Rep. 
231;  Wait  v.  Pomeroy,  20  Mich.  425,  4  Am. 
Rep.  395;  1  Daniel  on  Negotiable  Instru- 
ments (5th  Ed.)  §§  149,  150,  pp.  173,  174,  and 
citations;  4  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
137(11),  140;  McCalla  v.  McCalla,  48  Ga. 
502;  Mayor  and  Council  of  Griffin  v.  City 
Bank  of  Macon,  58  Ga.  584. 

It  is  commonly  stated  that  the  contract  must 
be  collected  **from  the  four  comers"  of  the 
document,  and  no  part  of  what  appears  there 
is  to  be  excluded ;  and  Mr.  Daniel,  in  his  work 
on  Negotiable  Instruments,  has  somewhat 
broadly  declared  that,  as  indorsements  are 
made  on  the  back  of  a  negotiable  instru- 
ment, it  might  be  said  that  the  purport  of 
the  Instrument  is  to  be  collected  from  "the 
eight  corners."  1  Dan.  Neg.  Inst.  (5th  Ed.) 
f  151,  p.  175.  A  distinction  is  sometimes 
made  between  an  entry  upon  a  note  or  check 
at  the  time  when  it  is  made,  and  which  is 
intended  as  a  part  of  it,  and  a  mere  memo- 
randum made  by  some  person  for  conven- 
ience, and  forming  no  part  of  the  instrument 
In  the  case  before  us  the  direction  immediate^ 
ly  follows  the  name  of  the  drawee  bank. 
Prom  the  allegations  of  the  petition  it  ap- 
pears to  have  been  placed  there  when  the 
check  was  drawn,  as  a  part  of  the  direction 
to  the  bank.  It  was  a  material  part  of  such 
direction,  and  the  drawee  bank  had  the  right 
to  decline  to  disregard  it 


It  was  argued  that  the  statement  that  the 
check  was  "payable"  through  the  Valdosta 
Bank  did  not  indicate  the  exclusive  method 
of  collection,  but  gave  to  the  holder  an  op- 
tion to  present  it  through  that  medium  or 
through  any  other  medium  to  the  Nashville 
Bank.  If  a  negotiable  Instrument  is  payable 
at  one  of  two  banks,  it  may  be  presented  for 
payment  to  either.  The  word  "payable"  has 
been  defined  as  follows:  "That  may,  can,  or 
should  be  paid ;  suitable  to  be  paid ;  that  may 
be  discharged  or  settled  by  delivery  .of  value; 
matured;  now  due."  Webster's  Dictionary. 
As  commonly  employed  In  commercial  paper 
or  contracts,  in  stating  the  time  or  manner 
of  pajrment  the  word  "payable"  does  not  give 
to  the  debtor  an  option  or  privilege  of  paying 
at  such  time  or  in  such  manner,  but  signifies 
that  payment  is  to  be  thus  made.  If  it 
should  be  stated  in  a  note  or  bill  of  exdiange 
that  the  amount  mentioned  was  payable  in 
30  days,  clearly  the  expression  would  mean 
that  such  amount  was  to  be  paid  at  that  time, 
not  merely  that  the  debtor  might  then  pay 
it.  So  if  an  obligation  should  be  declared 
to  be  payable  in  gold  coin  of  a  certain  fine- 
ness, it  would  mean  that  it  was  to  be  thus 
paid.  And  numerous  illuslifitionB  might  be 
given.  A  direction  in  a  check  to  the  drawee 
bank  that  it  is  "payable"  through  anoth- 
er named  bank  means  that  it  is  to  be  paid 
in  that  way.  City  of  Alma  v.  Guaranty  Sav- 
ings Bank,  60  Fed.  203,  80  C.  C.  A.  564 ;  Cate 
V.  Patterson,  25  Mich.  191,  194;  Johnson  v. 
Dooley,  65  Ark.  71,  44  S.  W.  1032,  40  U  R. 
A.  74 ;  Easton  v.  Hyde,  13  Minn.  90  (Gil.  83) ; 
Webster  v.  (3ook,  38  Cal.  423.  Taken  in  con- 
nection with  the  direction  from  the  drawer 
of  the  check  to  the  drawee  bank  to  pay  a 
certain  sum,  the  addition  meant  that  the 
sum  was  to  be  paid  through  the  Valdosta 
Bank. 

It  follows,  from  what  has  been  said,  that 
under  the  allegations  of  the  petition,  the 
drawee  bank  had  a  right  to  decline  to  pay  the 
checks  until  presented  through  the  Valdosta 
Bank,  and  that  upon  its  entering  upon  the 
back  of  the  check  that  it  would  pay  when 
so  presented,  the  collecting  bank  was  not 
authorized  to  cause  the  check  to  be  protested 
and  notice  to  be  given.  It  was  therefore  not 
erroneous  for  the  trial  Judge  to  overrule  the 
demurrer  to  the  petition.  We  have  not  dis- 
cussed the  motive  which  it  was  alleged  act- 
uated the  collecting  bank  in  causing  the  pro- 
test to  be  made,  as  without  It  we  hold  that 
the  petition  set  out  a  cause  of  action.  Atlan- 
ta National  Bank  v.  Davis,  96  Ga.  334,  23 
S.  E.  190,  51  Am.  St  Rep.  139 ;  Hilton  v.  Jesup 
Banking  Co.,  128  Ga.  30,  57  S.  E.  78,  11  L.  R. 
A.  (N.  S.)  224 ;  State  Mutual  Life  Association 
V.  Baldwin,  116  Ga.  855,  43  S.  E.  202. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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034  Oa.  612) 
McCUIXOnOH  BROS,  et  aL  ▼.  SAWTBLLw 

(Supreme  Court  of  Georgia.    May  11,  1910.) 

(8yUahu9  "by  the  Court,) 

1.  EviDENCK  (S  271*) -*  Self- Sehving  Dkg- 

LABATIONS. 

Where  two  fruit  dealers  jointly  contract 
nrith  the  owner  of  a  cold  storage  plant  for  the 
storage  of  apples,  in  a  suit  by  the  former 
against  the  latter  to  recover  damages  occasion- 
ra  to  the  apples  by  causing  a  lower  tempera- 
lure  than  provided  in  the  contract,  the  testi- 
mony of  an  employ^  of  the  defendant  that  the 
defendant,  in  the  presence  of  one  of  the  plain- 
tiffs, instructed  him  to  obey  and  carry  out  the 
orders  of  this  particular  plaintifiF  as  to  the  regu- 
lation of  the  temperature,  is  not  open  to  objec- 
tion that  such  amounted  to  a  self-serving  dec- 
laration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1087;   Dec.  Dig.  f  271.*] 

2.  Evidence    (5    249*)  —  ADiiissiONS  —  Joint 
Contractors. 

Where  two  persons  jointly  sue  to  recover 
damages  for  an  alleged  breach  of  a  contract  be- 
tween them  and  the  defendant,  the  admissions 
of  one  of  the  plaintiffs  affecting  the  terms  of 
the  contract  are  admissible  against  all. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fi  965;  Dec.  Dig.  |  249.*] 

S.  Triai.  (§  210*)  —  Questions  for  Jury  — 
Credibility  of  Impeached  Witness. 

Where  a  witness  is  sought  to  be  impeached 
by  proof  of  contradictory  statements  alleged 
to  have  been  previously  made  by  the  witness, 
which  are  relevant  to  his  testimony  and  the 
case,  it  is  not  error  to  charge,  in  connection  with 
the  law  relating  to  the  impeachment  of  wit- 
nessesL  the  following:  "If  a  witness  swears 
willfully  and  knowingly  falsely,  his  testimony 
ought  to  be  disregarded  entirely,  unless  cor- 
roborated by  circumstances  or  other  unimpeach- 
ed  evidence.  It  is  for  the  jury  to  determine  the 
credit  to  be  given  his  testimony  when  impeach- 
ed by  contradictory  statements  out  of  court." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  49(M94:    Dec  Dig.  f  210.*] 

4.  Appeal  and  Error  (}  1066*)— Harmless 
Error— Irrelevant  Charge. 

An  irrelevant  instruction  will  not  vitiate  a 
verdict  where  it  is  reasonably  clear  that  such 
instruction  was  not  harmful  to  the  losing  party. 

[H3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4220;    Dec.  Dig.  |  1066.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  McCullough  Bros,  and  others 
against  T.  R.  Sawtell.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.     Affirmed. 

Westmoreland  Bros.,  for  plaintiffs  in  er- 
ror.   B.  V.  Carter,  for  defendant  In  error. 

EVANS,  P.  J.  McCullough  Bros,  and  Han- 
cock &  Kolb  sued  T.  R.  Sawtell  for  damages 
for  the  breach  of  an  alleged  contract  to  fur- 
nish the  plaintiffs  with  cold  storage  for  a 
large  quantity  of  apples  which  the  plaintiffs 
owned  in  common.  According  to  the  peti- 
tion, the  plaintiffs  contended  that  the  defend- 
ant agreed  to  keep  the  temperature  of  the 
cold  storage  room  not  less  than  30  nor  more 
than  34  degrees  Fahrenheit,  and  famish  the 


labor  and  material  and  all  things  necessary 
for  the  cold  storage  at  his  expense.  The  de- 
fendant in  his  answer  admitted  that  he  con- 
tracted with  the  plaintiffs  to  store  their  ap- 
ples, but  denied  the  terms  of  the  contract 
as  alleged  in  the  petition.  He  averred  that 
under  the  agreement  the  defendant  was  to 
have  no  control  over  the  temperature  of  the 
room;  but  that  the  plaintiffs  should  inspect 
same  daily,  and  that  the  defendant's  serv- 
ants were  under  the  direction  and  control  of 
the  plaintiffs  at  all  times  for  the  purpose  of 
regulating  the  temperature  of  the  room*  The 
apples  stored  by  the  plaintiffs  were  frozen 
because  of  the  temperature's  falling  below 
30  degrees,  and  damages  were  claimed  for 
the  loss  thus  occasioned.  The  evidence  was 
voluminous  on  both  sides,  and  sharply  con- 
flicting. The  trial  eventuated  in  a  verdict 
for  the  defendant,  and  the  plaintiffs  filed 
their  motion  for  a  new  trial,  complaining  of 
the  ruling  of  the  court  as  to  the  admission  of 
certain  evidence  and  of  certain  instructions 
to  the  Jury,  the  motion  was  denied,  and  the 
plaintiffs  excepted. 

1,  2.  The  court  allowed  one  employ^  of 
the  defendant  to  testify:  "I  heard  a  conver- 
sation between  Mr.  Sawtell  and  Mr.  Han- 
cock  with  reference  to  the  temperature  of 
the  room  after  some  of  the  apples  had  been 
pat  in  the  storage  room  in  the  latter  part  of 
September,  1905.  Mr.  Sawtell  told  Mr.  Han- 
cock that  he  would  not  have  anything  to  do 
with  it;  that  I  would  act  under  Mr.  Han- 
cock's directions,  and  I  would  carry  it  as  near 
as  I  could.  If  he  said  carry  it  down,  I  was  to 
carry  it  down,  and  if  he  wanted  it  up,  I  was 
to  let  it  go  up.  That  conversation  occurred 
right  In  the  building  within  15  or  20  feet  of 
the  storage  room.  Mr.  Sawtell  said  that  to 
Mr.  Hancock.  Mr.  Hancock  said  then,  *That 
is  all  right,  and  me  and  Roberts  [the  wit- 
ness] can  make  that  all  right  We  can  get 
along  all  right* "  Another  employ^  was  per- 
mitted to  testify:  **I  never  received  any  in- 
structions from  Mr.  Sawtell  in  reference  to 
those  apples,  only  to  obey  and  carry  out  Mr. 
Hancock's  orders  about  the  temperature. 
Tes,  sir;  Mr.  Hancock  was  present  when  I 
was  so  instructed.  Tes,  sir;  Mr.  Sawtell 
gave  me  those  instructions  in  the  presence  of 
Mr.  Hancock,  in  reference  to  those  apples 
and  the  room  in  which  they  were  stored." 
Another  employ^  testified:  **The  only  thing 
I  know  about  the  storing  of  apples  at  that 
plant  by  McCullough  Bros,  and  Hancock  & 
Kolb  during  the  winter  of  1905  and  1906, 
they  had  an  amount  of  apples  stored  there, 
and  Mr.  Hancock,  that  gentleman  there  [in- 
dicating plaintiff],  gave  me  instructions  about 
the  temperature.  He  told  me  a  few  times 
how  he  wanted  the  temperature  carried, 
what  degree  to  carry  the  temperature  in  the 
room.  Yes,  sir;  he  did  request  me  to  run 
it  to  a  certain  degree.    He  told  me  on  one 
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occasion,  I  ttilnk.  He  came  otit  there  on  one 
Sunday.  I  was  down  in  the  engine  room 
working  on  the  dsmamo,  and  he  came  down 
there^  and  he  said  he  had' been  down  in  the 
room,  and  he  told  me  what  the  temperature 
was.  If  I  am  not  mistaken,  he  said  It  was 
82  or  about  83,  and  I  said  something  about 
It,  that  I  probably  thought  that  was  about 
low  enough  for  fruit;  and  he  said  no,  it 
wouldn't  hurt  at  that  but  it  wouldn't  hurt 
to  run  it  to  26  or  27,  but  not  to  keep  it  there 
too  long;  he  said  for  a  short  period.  Tes, 
sir;  Mr.  Hancock  said  that  to  me.  That 
was  some  time  along  about  the  16th  or  18th 
of  December,  1905.  Yes,  sir;  that  was  while 
those  apples  were  stored  In  that  plant"  It 
is  contended  that  this  eyidence  was  inadmis- 
sible, because  the  statement  of  the  defend- 
ant in  the  presence  of  one  of  the  plaintiffs 
as  to  the  regulation  of  the  temperature  is 
but  a  self-serring  declaration  made  subse- 
quently to  the  contract;  that  the  various  oc- 
currences do  not  amount  to  admissions,  and, 
even  If  they  do  amount  to  admissions,  they 
only  bound  Mr.  Hancock,  the  plaintiff  alleg- 
ed to  have  made  the  admissions;  and  that 
the  court  erred  in  not  restricting  the  scope 
of  this  evidence,  if  admissible,  as  affecting 
the  party  who  made  them.  None  of  these 
objections  are  meritorious.  "Where  the  par- 
ties to  a  suit,  either  as  plaintiffs  or  defend- 
ants, set  up  in  a  joint  suit  a  joint  claim,  rest- 
ing on  one  and  the  same  contract  with  an 
issue  applying  to  them  jointly,  the  declara- 
tions or  admissions  of  one  are  evidence 
against  his  coplalntiff  or  codefendant** 
Southern  Life  Ins.  Ca  v.  Wilkinson,  53  Ga. 
545. 

3.  Testimony  was  offered  that  a  witness 
had  previously  made  contradictory  state- 
ments relevant  to  his  testimony  and  to  the 
case  on  trial.  The  court  instructed  the  jury 
as  to  the  credibility  and  impeachment  of  wit- 
nesses, and,  among  other  things,  said:  '*A 
witness  may  be  impeached  by  contradictory 
statements  previously  made  by  him  as  to 
matters  relevant  to  his  testimony  In  the  case. 
Before  contradictory  statements  can  be  prov- 
en against  him,  his  mind  shall  be  called  with 
as  much  certainty  as  possible  to  the  time, 
place,  and  circumstances  attending  the  form- 
er statement  When  a  witness  is  successfully 
contradicted  as  to  a  material  matter,  his  cred- 
it as  to  other  matters  is  for  the  jury;  but 
if  a  witness  swear  willfully  and  knowingly 
falsely,  his  testimony  should  be  disregarded 
entirely  unless  corroborated  by  circumstances 
or  other  unimpeached  evidence.  It  Is  for 
the  jury  to  determine  the  credit  to  be  given 
his  testimony  when  Impeached  by  contradic- 
tory statements  out  of  court."  The  criticism 
upon  this  charge  is  that  there  was  no  evi- 
dence that  any  witness  had  sworn  willfully 


and  knowingly  falsely.  The  Code  provides 
how  a  witness  may  be  Impeached,  and  one 
of  the.  modes  of  impeachment  is  by  proof  of 
contradictory  statements  previously  made  by 
the  witness  as  to  matters  relevant  to  his  tes- 
timony and  to  the  case.  The  Code  further 
provides  that:  "When  a  witness  is  success- 
fully contradicted  as  to  a  material  matter, 
his  credit  as  to  other  matters  is  for  the  jury. 
But  if  a  witness  swear  willfully  and  know- 
ingly falsely,  his  testimony  ought  to  be  dis- 
regarded entirely  unless  corroborated  by  cir- 
cumstances, or  other  unimpeached  evidence. 
It  is  for  the  jury  to  determine  the  credit  to 
be  given  his  testimony  when  impeached  for 
general  bad  character  or  for  contradictory 
statements  out  of  court*'  Civ.  Code  1895,  f 
5295.  This  section  of  the  Code  underwent 
analysis  in  Powell  v.  State,  101  Ga.  19,  29  S. 
E.  809,  65  Am.  St  Rep.  277,  and  it  Is  unnec- 
essary to  reproduce  or  paraphrase  that  anal- 
ysis. The  effect  of  the  charge  was  an  in- 
struction that.  If  the  witness  had  been  suc- 
cessfully Impeached,  his  testimony  should  be 
disregarded  by  the  jury.  Successful  im- 
peachment of  a  witness  may  afford  an  infer- 
ence that  the  Impeached  witness  may  have 
knowingly  delivered  false  testimony;  and, 
according  to  the  reasoning  in  the  Powell 
Case,  the  charge  complained  of  was  not  er- 
roneous for  the  reason  assigned. 

4.  The  court  charged:  "If  the  defendant 
contracted  to  burnish  space  and  cold  storage 
for  the  apples  of  the  plaintiffs,  and  under 
that  contract  made  no  restriction  of  his  lia- 
bility, then  he  was  bound  to  exercise  all  or- 
dinary care  in  furnishing  a  reasonably  good 
storage  room,  and  furnishing  the  proper  re- 
frigeration. The  assignment  of  error  Is  that 
the  suit  is  upon  a  contract  and  that  the 
charge 'is  irrelevant  to  any  issue  made  by 
the  pleadings.  We  agree  that  the  charge 
complained  of  was  irrelevant  Both  parties 
insisted  that  there  was  a  parol  contract,  but 
they  differed  as  to  the  essential  terms  of  the 
contract  The  defendant's  liability  depended 
upon  the  plaintiffs  establishing  by  evidence 
the  contract  alleged  in  their  pleadings;  he 
was  sued  upon  an  express  contract,  and  was 
not  sought  to  be  held  bound  either  upon  an 
Implied  contract  or  in  tort  However,  from 
a  careful  reading  of  the  voluminous  evidence, 
the  jury  could  not  have  been  misled  by  this 
inapplicable  instruction.  The  evidence  sub- 
mitted by  the  plaintiffs  tended  to  show  the 
existence  of  the  contract  pleaded  in  their  pe- 
tition, while  that  of  the  defendant  tended  to 
establish  the  contract  averred  in  his  plea. 
The  issues  were  so  sharply  drawn  that  it  Is 
clear  that  the  jury  were  not  misled  by  the  in- 
struction complained  of. 

Judgment  affirmed.    All  the  Justices 
cor. 
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(134  G4L  600) 

ATHENS   MUT.   INS.   CO.   ▼.    R.  H.  I^BP- 

FORD  &  SON. 

(Supreme  Ooart  of  Georgia.    May  11, 1910.) 

(BylMmi  by  th^  Court.) 

1.  INBUBANOB  (|  378*)— Knowlbdob  ot  Aobitt 
Imputable  to  Insubeb. 

Knowledge  by  one  employed  aa  a  aolicitoi 
of  fire  insurance,  who  delirered  the  policy  of  in- 
surance to  the  insured  and  received  the  premi- 
ams,  of  material  facts  relative  to  the  state  of 
the  title  and  the  use  to  which  the  property  was 
put  at  the  time  of  the  issuance  of  the  policy. 
is  Imputable  to  the  company ;  and  knowledge  of 
the  state  of  the  title  to  the  property »  although 
it  appears  that  the  interest  of  the  insured  was 
other  than  "unconditional  and  sole  ownership," 
will  estop  the  company  from  setting  up  a  de- 
fense based  upon  a  provision  in  the  policy  that 
it  should  be  void  if  the  interest  of  the  insured 
be  '^other  than  unconditional  and  sole  owner- 
ship." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  I  968 ;   Dec  Dig.  |  878*] 

2.  TbIAL     (§     296*)  —  iNBTBUCnONB  —  Ebbobs 

Cubed  by  Otheb  Instbuctions. 

ETven  if  the  charge  of  the  court  complained 
of,  laying  down  certain  rules  whereoy  the 
agency  of  an  alleged  agent  of  an  insurance  com- 
pany might  be  tested,  was  not  the  correct  rule 
under  the  facts  in  the  case,  ^et,  where  the 
judge  in  his  charge,  In  submittmg  to  the  jurv 
the  question  as  to  whether  certain  material  al- 
terations in  the  policy  sued  on  were  made  by 
one  authorized  to  make  them,  instructed  the 
jury  that  the  person  whose  agency,  relatively  to 
any  authority  to  make  such  alterations,  was 
challenged,  was  without  authority  to  make 
them,  and  that  the  policy  was  not  binding  upon 
the  company  uuless  they  were  made  by  a  named 
individual  who  was  admittedly  the  agent  of  the 
company  and  had  the  authority  to  make  such 
alterations,  or  by  direction  of  the  latter,  the 
company  was  not  harmed  by  the  charge  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  298.*] 

Error  from  Superior  Court,  Btilton  Comity ; 
W.  D.  Ellis,  Judge. 

Action  by  R.  H.  Ledf  ord  ft  Son  against  the 
Athens  Mutual  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

R.  H.  Ledford  ft  Son  brought  suit  against 
tbe  plaintiff  in  error  upon  a  policy  of  fire  in- 
surance, attaching  a  copy  of  the  policy  to 
their  petition.  The  company  in  its  answer 
admitted  having  issued  a  policy  to  R.  H.  Led- 
fdrd  individually,  similar  to  the  one  sued  on, 
except  that  in  the  policy  so  issued  it  was 
stated  that  Ledford  was  the  owner  of  the 
premises  described  therein;  whereas,  x>eti- 
tioners  alleged  that  they  merely  held  a  bond 
for  title  to  the  property.  The  company  plead- 
ed that  it  had  never  Issued  any  policy  to  R. 
H.  Ledford  ft  Son,  and  that,  if  the  words  "ft 
Son**  now  appear  in  the  policy  after  the 
name  of  R.  H.  Ledford,  they  were  inserted 
after  the  policy  was  issued  and  by  some  one 
not  authorized  by  the  company  to  make  such 
alterations.  The  company  also  cohtended 
tliat  in  the  policy  which  it  Issued  it  was  stat- 


ed that  the  building  was  oceapled  ^  Ledford 
for  feed,  for  hitching,  and  for  storing  y^i* 
(des;  whereas,  in  fact  it  was  occupied  as  a 
Uvery  stable  and  a  barber  shop  and  by  a  deal- 
er in  soft  drinks.  The  company  ftrther  de- 
fended upon  the  ground  that  the  policy  con- 
tained a  provision  that  it  should  be  void  if 
the  interest  of  the  Insured  '*be  other  than  un- 
conditional and  sole  ownership,*'  or  'if  the  sub- 
ject of  the  insurance  be  a  building  on  ground 
not  owned  by  the  hisured  in  fee  simple.'' 

Upon  the  trial  R.  H.  Ledford  testified  that 
one  (Morgan  solicited  him  to  take  out  kisur- 
ance  on  the  building  In  question,  that  he  told 
Morgan  he  did  not  own  the  property,  but  that 
he  and  his  son  held  a  bond  for  title,  and  that 
Morgan  stated  that  would  make  no  difference, 
and  he  would  have  the  policy  issued  Led- 
ford  told  him  to  have  it  issued  in  fftyor  of 
R.  H.  Ledford  ft.  Son.  When  Morgan  after- 
wards brought  the  pcriicy,  it  was  in  favor  of 
R.  H.  Ledford,  who  refused  to  pay  for  same, 
stating  that  his  son  had  an  equal  Interest  in 
the  property  with  him,  and  Instructed  that 
the  policy  be  changed  so  as  to  read  in  favor 
of  R.  H.  Ledford  ft  Son.  Morgan  topk  the 
policy,  and  in  two  or  three  days  returned 
with  it  with  the  change  so  made,  and  Morgan 
said  the  words  ''ft  Son"  were  inserted  with 
indelible  pencil  in  Atlanta.  Ledford  took 
the  policy  and  paid  Morgan  the  premlufaL 
Ledford  further  testified  that,  whoi  Morgan 
was  writing  out  the  policy,  there  was  a  barber 
shop  and  cold  drink  stand  in  the  building, 
and  a  blacksmith  shop,  and  thait  Morgan  saw 
them.  Ledford  had  no  dealings  with  any 
one  except  Morgan.  The  secretary  of  tbe  de- 
fendant  company  testified  that  Morgan  was 
not  the  company's  agent,  that  he  had  no  con* 
nection  with  the  company,  that  N.  C.  Wil- 
liams was  the  company's  agent  in  Atlanta, 
and  that  he  was  authorized  to  issue  such  poli- 
cies. Williams  acknowledged  that  he  himself 
was  the  company's  agent  In  Atlanta,  that  he 
issued  the  policy  in  its  original  form  as  al- 
leged, and  that  Morgan  was  a  solicitor  of 
insurance  for  him.  He  testified  that  when 
h*e  signed  and  sent  out  the  policy  it  did  not 
contain  the  words  "ft  Son" ;  that  he  did  not 
authorize  any  one  to  make  that  addition,  and 
did  not  know  it  had  been  made,  and  had 
never  made  any  report  of  such  change  to  the 
company;  that  the  words  **ft  Son"  looked 
like  Morgan's  handwriting.  In  rebuttal  the 
plaintiffs  introduced  evidence  tor  the  effect 
that  Williams  had  acknowledged,  after  the 
fire  occurred,  that  the  change  In  the  policy 
by  the  insertion  of  the  words  "ft  Son"  was 
made  by  Morgan  at  the  direction  of  Willlama 
The  Jury  found  for  the  plaintiff^,  and  the 
company  excepted  to  the  refusal  of  a  new 
triaL 

T.  S.  Mell  and  Tye,  Peoples,  Bryan  ft  Jor- 
dan, for  plaintiff  In  error.  Howard  ft  Bold- 
ing  and  Westmoreland  Bros.,  for  defend- 
ant in  error. 
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BBCK,  J.  (after  stating  the  facts  as  above). 
JL  The  policy  sued  on  contained  certain  claus- 
es providing  that  it  should  be  void  if  the  in- 
terest of  the  insured  "be  other  than  uncondi- 
tional and  sole  ownership,"  or  'Mf  the  sub- 
ject of  the  insurance  be  a  building  on  ground 
not  owned  by  the  Insured  in  fee  simple/'  and 
that  in  any  matter  relating  to  the  Insurance 
**no  person,  unless  duly  authorized  in  writ- 
ing, shall  be  deemed  the  agent  of  this  com- 
pany." And  it  was  further  provided  in  the 
policy  that  no  officer,  agent,  or  other  repre- 
sentative of  the  company  should  have  power 
to  waive  any  provision  or  condition  of  the 
policy,  except  such  as  by  its  terms  might  be 
the  subject  of  agreement  indorsed  thereon 
or  added  thereto,  unless  such  waiver  were 
in  writing  attached  to  the  policy.  Under  the 
evidence  in  the  case,  the  insured,  who  were  in 
possession  of  the  property  .Insured,  held  the 
same  under  a  bond  for  title  at  the  time  of 
the  issuance  of  the  policy,  but  did  not  have 
such  ownership  as  that  required  by  the  terms 
of  the  policy;  and  the  defendant  company 
Insists  that  by  reason  of  the  provisions  In  the 
policy  quoted  above  the  policy  was  void.  The 
evidence  in  the  case  further  shows  that  one 
Morgan  solicited  the  insurance  on  the  build- 
ing in  question,  and  that  he  was  informed  by 
Ledford  that  the  insured  did  not  own  the 
property,  only  through  a  bond.  "I  [Ledford] 
had  a  bond  and  would  not  own  it  until  it  was 
paid  for,  and  the  payment  would  not  be  due 
until  the  latter  part  of  1909.  I  told  him  I  didn't 
have  any  deed  for  the  property  at  all,  and 
that  I  paid  partial  payments.  I  told  him  I 
didn't  have  deeds  for  It,  and  he  said  it  would 
make  no  difference.  I  agreed  to  take  the  in- 
surance for  R.  H.  Ledford  &  Son.  He  was  to 
issue  the  policy.  He  did  not  bring  it  with 
him  then;  he  brought  it  back.  When  he 
brought  it  back,  I  was  to  pay  the  premium. 
When  he  brought  it  back,  I  told  him  it  was 
just  marked  R.  H.  Ledford,  and  I  told  him  I 
would  not  pay  the  premium  until  it  was  made 
to  R.  H.  Ledford  &  Son ;  that  my  son  had  as 
much  Interest  in  it  as  I  had.  He  took  it  and 
kept  it  for  two  or  three  days,  and  brought  it 
back  with  R.  H.  Ledford  &  Son  added  to  it 
He  said  it  was  done  with  an  indelible  pencil 
in  Atlanta.  When  he  brought  the  policy  with 
the  *&  Son'  added  to  it,  I  paid  him  for  the 
policy."  The  uncontradicted  evidence  in  the 
case  is  that  Morgan  was  a  solicitor  of  insur- 
ance, empI6yed  by  the  company  or  its  agent, 
and  in  the  course  of  his  employment  he  de- 
livered the  policy  in  question  and  received 
the  premium;  though  the  evidence  raises 
an  issue  as  to  whether  the  words  **&  Son" 
were  in  the  policy  when  it  was  taken  from 
the  office  of  the  company's  agent  in  Atlanta, 
and  as  to  whether  these  words  were  sub- 
sequently inserted.  Under  the  ruling  in  the 
case  of  Springfield  Fire  Insurance  CJo.  v.  Price, 
132  Ga.  687,  64  S.  B.  1074,  knowledge  by 
Morgan  that  the  insured  did  not  own  the 
baildlng  and  the  land  upon  which  it  was 
situated  was  notice  to  the  company,  and  the 


latter  will  not  be  beard,  in  defending  an  ac* 
tion  on  the  policy,  to  set  up  the  noncompli- 
ance by  the  insured  with  the  condition  in 
the  policy  in  reference  to  ownership  of  the 
property.  In  the  case  cited  it  was  said,  deal- 
ing with  a  defense  in  every  way  similar  to 
the  defense  now  under  consideration,  based 
upon  provisions  In  the  policy  practically  iden- 
tical with  those  quoted  from  this  policy: 
"The  Insurance  company  defends  its  refusal 
to  pay  the  amount  of  damages  done  to  the 
property,  because  the  buildings  were  upon 
ground  not  owned  by  the  insured.  In  John- 
son V.  iE}tna  Insurance  Co.,  123  Ga.  404,  51 
S.  E.  339,  107  Am.  St  Rep.  92,  It  was  held 
that:  'Where  a  policy  of  fire  insurance  con- 
tained a  stipulation  that  it  should  be  void 
"if  the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  sim- 
ple," but  at  the  time  the  application  for  In- 
surance was  made  the  company,  through  its 
agent,  knew  that  the  applicant  did  not  own 
the  land  on  which  the  building  sought  to  be 
Insured  was  situated,  it  will  not  be  heard,  in 
defense  to  an  action  on  the  policy,  to  set  up 
the  noncompliance  of  the  plaintiff  with  this 
condition  of  the  contract.'  Restrictions  In- 
serted in  the  contract  upon  the  power  of  the 
agent  to  waive  any  condition,  unless  done  in 
a  particular  manner,  do  not  apply  to  those 
conditions  which  relate  to  the  Inception  of 
the  contract,  where  it  appears  that  the  agent 
has  delivered  it,  and  received  the  premiums, 
with  full  knowledge  of  the  actual  situation. 
Wood  V.  American  Fire  Ins.  Ck).,  149  N.  Y. 
382,  44  N.  B.  80,  52  Am.  St  Rep.  733 ;  Me- 
chanics' Insurance  Go.  v.  Mutual  Bldg.  Ass'n, 
98  Ga.  2G2,  25  S.  E.  457;  Johnson  v.  iEtna 
Ins.  Go.,  supra;  8  Gooley's  Briefs  on  Ins. 
2651." 

Under  the  doctrine  above  laid  down,  the 
jury  having  found  adversely  to  the  company 
upon  the  Issues  raised  as  to  the  knowledge 
of  the  company,  through  Its  soliciting  agent, 
of  the  state  of  the  title  to  the  property  in- 
sured, that  part  of  the  defense  of  the  com- 
pany based  uix>n  want  of  title  In  the  insured 
was  met  and  overcome.  And  the  same  is 
true  of  the  defense  based  upon  the  conten- 
tion that  the  property  was  put  to  other 
uses  than  those  set  forth  in  the  application 
for  insurance. 

2.  But  the  insurance  company  contends 
further  that.  If  Morgan  was  such  an  agent 
of  the  company  as  made  his  knowledge  of  the 
state  of  the  title  and  the  use  to  which  the 
proi)erty  was  put  at  the  time  of  the  applica- 
tion and  issuance  of  the  policy,  he  was  not 
such  an  agent  as  had  authority  to  make  a 
change  of  the  persons  to  whom  it  was  pay- 
able; and  that,  as  the  policy  when  It  left 
the  office  of  the  comiMiny's  agent  was  pay- 
able, in  case  of  loss^  to  R.  H.  Ledford,  the 
Insertion  of  the  words  "&  Son"  after  the 
name  of  R.  H.  Ledford,  whereby  the  policy 
was  made  payable  to  the  firm  of  It  H.  Led- 
ford &  Son,  was  unauthorized,  even  if  mads 
by  Morgan,  and  vitiated  the  contract  of  in- 
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snrance ;  and  tbat  it  was  error  for  the  court 
to  cJharge  the  Jury,  touching  the  question  of 
agency,  in  the  language  of  section  2054  of 
the  Civil  Code,  as  follows:  "Any  x>erson  who 
solicits  In  behalf  of  any  insurance  company, 
or  agent  of  the  same,  incorporated  by  the 
laws  of  this  or  any  other  state  or  foreign  gov- 
ernment, or  who  takes  or  transmits,  other 
than  for  himself,  any  application  for  insur- 
ance or  any  policy  of  insurance  to  or  from 
such  company,  or  agent  of  the  same,  or  who 
advertises  or  otherwise  gives  notice  that  he 
will  receive  or  transmit  the  same,  or  who 
shall  receive  or  deliver  a  policy  of  insurance 
of  any  such  company,  or  who  shall  examine 
or  inspect  any  risk  at  any  time,  or  receive 
or  collect  or  transmit  any  premiums  of  in- 
surance, or  make  or  forward  any  diagram  of 
any  building  or  buildings,  or  do  or  perform 
any  other  act  or  thing  in  the  making  or  con- 
summating of  any  contract  of  insurance  for 
or  with  any  Insurance  company,  other  than 
for  himself,  or  who  shall  examine  into  or 
adjust  or  aid  in  adjusting  any  loss  for  or  in 
behalf  of  any  such  company,  whether  any 
of  such  acts  shall  be  done  at  the  instance  or 
request  or  by  the  employment  of  such  insur- 
ance company,  or  of,  or  by,  any  broker,  or 
other  person,  shall  be  held  to  be  the  agent 
of  the  company  for  which  the  act  is  done  or 
the  risk  is  taken."  It  Is  insisted  by  the  plain- 
tiif  In  error  that  this  charge  was  error,  be- 
cause, "as  between  the  insurer  and  insured. 
In  determining  the  liability  of  the  insurer  to 
the  Insured  as  to  who  is  to  be  deemed  agent 
of  the  Insurer  so  as  to  bind  the  Insurer  by 
knowledge  of  such  agent,  or  by  the  act  of 
such  agent,  said  charge  is  not  applicable." 
As  to  whether  this  contention  of  counsel  for 
plaintiff  in  error  is  sound  or  not,  it  is  unnec- 
essary to  decide  here ;  for,  even  if  the  charge 
quoted  is  an  Incorrect  statement  of  the  rule 
for  determining  the  question  of  agency  be- 
tween the  insured  and  the  company,  when  we 
consider  other  portions  of  the  charge,  the  de- 
fendant was  not  harmed  by  this  part  of  the 
court's  instructions  to  the  jury.  .  As  we  have 
observed  above,  in  a  limited  sense—that  is,  in 
so  far  as  to  make  knowledge  by  Morgan,  of 
material  facts  relative  to  the  ownership  of 
the  pTopertj  and  the  uses  for  which  it  was 
employed  at  the  date  of  the  jwllcy,  notice  to 
the  company— the  latter  was  the  company's 
agent;  but,  when  we  come  to  consider  the 
question  of  whether  the  change  in  the  name 
of  the  policy  holder  was  made  by  a  duly 
authorized  agent  or  not,  we  find  that  the 
court  below  did  not  submit  that  question  as 
one  which  could  be  answered  in  the  affirma- 
tive in  case  the  change  had  been  made  by 
Morgan;  and  he  was  an  agent  of  the  com- 
pany, under  the  definitios  of  agency  contain- 
ed in  the  above  extract  from  the  charge.  In 
submitting  this  last  question  to  the  jury,  the 
court  required  them  to  apply  a  stricter  and 
more  specific  test,  and  one  of  which  it  would 


seem  the  plaintiff  In  error  can  scarcely  com- 
plain; for.  In  submitting  the  question  as  to 
whether  the  words  "&  Son"  were  rightfully 
inserted  after  the  name  of  R.  H.  Ledford  in 
the  policy,  the  court  employed  this  language: 
"If  Morgan  was  the  solicitor  of  the  agent  of 
the  company,  and  he  took  from  the  agent  of 
the  company  a  policy  of  fire  insurance,  with 
direction  or  authority  to  deliver  it,  and  if 
he  tendered  it  to  the  insured,  and  It  was 
rejected,  then  he  could  not,  without  the  con- 
sent of  the  company,  acting  by  its  proper 
officer  or  its  agent,  be  authorized  to  make  a 
material  alteration  in  It;  and,  if  he  made 
such  alteration  without  authority,  then  it 
would  void  the  policy,  and  the  plaintiff  could 
not  recover.  If  Morgan  returned  the  policy 
to  Williams,  the  agent  and  Williams  by  him- 
self changed  it,  or  Morgan  by  direction  of 
the  agent  changed  it,  and  the  policy  so 
changed  was  retendered  to  the  insured  and 
accepted  by  him,  then  the  iH>llcy  would  be 
binding  on  the  company."  The  only  change 
or  alteration  in  the  policy  to  which  this 
charge  could  have  had  reference  was  to  the 
insertion  of  the  words  "&  Son"  after  the 
name  of  R.  H.  Ledford,  and  this  charge  made 
the  validity  of  the  policy,  so  far  as  that 
validity  was  attacked  upon  the  grounds  of 
an  alteration  In  the  name  of  the  insured  is 
concerned,  turn  upon  the  question  as  to 
whether  or  not  that  alteration  in  the  policy 
was  made  by  Williams  himself,  who  was 
unquestionably  the  agent  of  the  company,  or 
by  Morgan  at  the  direction  of  Williams ;  and 
under  the  evidence  In  the  case  the  jury  were 
authorized  to  find  that  the  alteration,  by  the 
addition  of  the  words  "&  Son"  in  the  policy, 
was  at  the  direction  of  Williams. 

3.  The  rulings  made  above  are  controlling 
in  the  case;  and,  while  certain  other  parts 
of  the  charge  are  excepted  to,  they  relate 
to  such  immaterial  questions  that  their  in- 
aptness  cannot  be  treated  as  harmful,  re- 
quiring the  grant  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(1S4  Ga.  517) 
DELKIN  V.  McDUFFlEX 
(Supreme  Court  of  Georgia.     May  11,   1910.) 

(8yllahu9  hy  the  Court.) 

1.  Trusts  (§  99*)  —  Constbuctivk  Trusts  — 
Enforcement. 

A.,  having  an  equity  of  redemption  in  two 
tracts  of  land,  agreed  with  B.  that  the  latter 
should  pay  the  amount  claimed  by  the  holder  of 
the  title  and  take  a  deed  to  both  tracts,  the 
title  to  one  of  which  should  be  retained  by  B. 
in  consideration  of  the  money  expended  by  him, 
and  the  other  tract  should  be  conveyed  by  him 
to  A.  The  contract  was  performed  to  the  ex- 
tent of  B.'s  paying  the  amount  due  to  redeem 
the  land  and  taking  from  the  creditor  of  A.  a 
deed  to  both  tracts.  B.  refused  to  comply  with 
his  agreement  to  convey  one  of  the  tracts  to  A. 
Held,  that  the  title  to  the  tract  agreed  by  B. 
to  be  conveyed  to  A.  was  affected  with  a  trust 
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1b  fator  of  A.,  which  equity  will  enforce  by 
proper  decree.  Home  v.  Mullis,  119  Ga.  534, 
46  S.  E.  663. 

[Ed.  Note.~For  other  cases,  see  Trusts,  Cent 
Dig.  §  150;   Dec.  Dig.  §  99.*] 

2.  Trusts  (§  365*)— Constructive  Trusts- 
Enforcement— Laches— Confidential  Re- 
lations. 

Where  the  plaintiff  and  defendant  In  an 
action  lik:e  that  described  in  the  preceding  note 
sustain  the  relation  of  nephew  and  uncle,  and 
it  is  alleged  that  the  nephew  reposed  confidence 
In  the  uncle,  who  wielded  great  influence  over 
him,  and  the  nephew  made  the  contract  with 
his  uncle  because  of  his  trust  in  him,  and  there 
is  no  change  in  the  character  of  the  possession 
of  the  land,  or  in  the  relation  of  the  parties 
with  respect  thereto,  a  failure  of  the  nephew  to 
sue  the  uncle  until  five  years  had  elapsed  Is  not 
such  laches  as  will  bar  bis  equitable  remedy. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  572;    Dec.  Dig.  f  365.*] 

3.  Appearance  (§  19*)— Jurisdiction  —  Ac- 
quirement—Pleading  TO  Merits  ^y  Non- 

BE8IDENT. 

By  pleading  to  the  merits  of  an  action  in 
a  court  having  jurisdiction  of  the  subject-mat- 
ter, a  nonresident  defendant  submits  himself  to 
the  jurisdiction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  $§  79-90 ;   Dec.  Dig.  S  19.»] 

SJrror  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Eaiis,  Judge. 

Action  between  A.  L.  Delkln  and  W.  B. 
McDuffie.  From  the  judgment,  Delkln  brings 
error.    Affirmed. 

R.  B.  Blackburn  and  Westmoreland  Bros., 
for  plaintiff  In  error.  Moore  &  Pomeroy,  tor 
defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed*  All 
the  Justices  concur. 


'  (134  Qa.  628) 

SMITH  et  al.  t.  INGRAM. 
(Supreme   Court  of  Georgia.     May  11,  1910.) 

(Syllabus  by  the  Court.) 

Trespass  (§  52*)— Cutting  and  Removal  of 
TiiiBER— Damages. 

No  error  of  law  is  alleged,  and  the  verdict 
is  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  §§  137,  138 ;    Dec  Dig.  {  52.*] 

Error  from  Superior  Court,  Houston 
County;  W.  H.  Felton,  Judge. 

Action  by  R.  EX  Smith  and  others  against 
A.  E.  Ingram.  Verdict  for  plaintiffs  for 
less  than  the  amount  claimed,  and  they 
bring  error.    Affirmed. 

R.  N.  Holtzclaw,  for  plaintiffs  In  error. 
H.  A.  Mathews,  for  defendant  tn  error. 

EVANS,  P.  J.  The  plaintiffs  and  defend- 
ant were  adjoining  landowners,  and  the 
agents  of  the  latter  crossed  over  her  line 
and  cut  107  pine  trees  on  the  plaintiffs* 
land  and  manufactured  them  into  lumber. 
The  plaintiffs  alleged  that  the  trespass  was 
willful,  and  sued  for  the  value  of  the  tim- 


ber as  converted  into  lumber.  It  was  shown 
on  the  trial  that  the  107  trees  were  worth 
85  to  40  cents  per  tree,  that  they  produced 
between  40,000  and  50,000  feet  of  lumber, 
which  was  worth  $1  per  hundred  feet.  The 
jury  returned  a  verdict  for  $42.80,  and  the 
plaintiffs  moved  for  a  new  trial,  which  was 
refused,  and  they  except 

The  contention  of  the  plaintiffs  is  that 
the  evidence  demanded  a  larger  verdict. 
"Where  plaintiff  recovers  for  timber  cut  and 
carried  away,  the  measure  of  damages  is: 
(1)  Where  defendant  is  a  willful  trespasser, 
the  full  value  of  the  property  at  the  time 
and' place  of  demand  or  suit  brought,  with- 
out deduction  for  his  labor  or  expense.  (2) 
Where  a  defendant  is  an  unintentional  or 
innocent  trespasser,  or  innocent  vendee 
from  such  trespasser,  the  value  at  the  time 
of  conversion  less  the  value  he  or  his  ven- 
dor added  to  the  property."  Olv.  Code  18d5, 
§  8918.  The  court  instructed  the  jury  ac- 
cordingly. Under  the  evidence  the  jury 
were  not  bound  to  find  that  the  trespass 
was  willful.  They  were  authorized  to 
find  that  the  trespass  was  unintentional, 
and  that  the  plaintiff^  were  not  entitled  to 
recover  the  accretion  of  value  to  the  trees 
produced  by  their  manufacture  into  lumber. 
The  value  of  the  timber  at  the  time  of  the 
conversion  was  from  85  to  40  cents  per 
tree,  and  the  verdict  is  for  the  equivalent 
of  107  trees  at  40  cents  per  tree. 

As  no  error  of  law  is  complained  of,  the 
judgm^it  refusing  a  new  trial  will  not  be 
disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(IM  Qa.  624) 
BEAD  V.  GOULD. 

(Supreme  Court  of  Georgia.     May  11,  1910.) 

(Syllabus  by  the  Court.) 

Licenses   (§   50*)— Option   to   Terminate— 
Exercise  bt  Licensor— Liabilities. 

The  petition  stated  a  cause  of  action,  and 
should  not  have  been  dismissed  upon  general 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  f  50.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Mary  Bead  against  B.  W.  Gould. 
From  an  order  sustaining  a  general  demur- 
rer to  the  petition,  plaintiff  brings  &croT, 
Beversed. 

Mrs.  Mary  Bead  brought  suit  against  BL 
W.  Gould,  and  alleged  that  he  was  indebted 
to  her  in  the  sum  of  $400.  She  averred  that 
on  or  about  June  6,  1904,  she  sold  to  him 
certain  lands,  and  that  as  part  of  the  con- 
sideration for  the  sale  he  agreed  to  allow  her 
hunting,  fishing,  and  pasturage  prlvil^es  on 
the  lands,  or.  In  default  thereof,  to  pay  her 
$400  in  addition  to  the  price  already  paid  for 
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tbe  land.  Tbe  agreement  referred  to  was  | 
embodied  in  a  writing  dated  June  0,  1904, 
signed  by  the  defendant,  in  which  it  was 
Btipnlated  that,  in  consideration  of  the  sale 
of  the  lands,  describing  them,  Mary  J.  Read 
should  hare  the  right  to  pasture  upon  said 
lands  during  her  life  for  not  exceeding  20 
head  of  cattle  and  60  head  of  hogs,  and  that 
if  the  defendant,  his  heirs  or  assigns,  should 
at  any  time  choose  to  do  so,  he  should  have 
llie  right  to  terminate  the  agreement  as  to 
pasture  and  hunting  privileges,  upon  the  pay- 
ment to  plaintiff  of  the  sum  of  $400  in  addi- 
tion to  the  purchase  price  of  said  lands.  The 
petition  contains  the  further  ayerments  that 
on  or  about  February  4,  1908,  the  defendant 
sold  the  lands  to  Mrs.  Ophelia  Phillips;  that 
the  deed  conyeying  the  lands  to  Mrs.  Phillips 
conveyed  in  express  terms  the  right  to  pas- 
turage and  hunting  on  said  lands;  that,  since 
the  sale  of  tbe  lands  by  the  defendant  to 
Mrs.  Phillips,  petitioner  has  attempted  to 
exercise  the  right  of  pasturage  and  hunting 
thereon,  and  has  been  denied  the  right  by 
Mrs.  Phillips;  and  that  by  reason  of  the 
foregoing  facts  the  defendant  has  elected  to 
terminate  the  rights  of  petitioner  as  to  pas- 
turage, etc.;  and  petitioner  prays  judgment 
In  the  sum  of  $400.  A  general  demurrer  to 
the  petition  was  sustained,  and  the  petitioner 
excepted. 

R.  S.  Wimberly,  for  plaintiff  in  error.  L. 
D.  Moore,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  deed  from  petitioner  to  defendant,  con- 
veying the  lands  in  question,  is  not  set  forth 
in  full  or  in  substance  in  the  petition,  nor 
is  it  exhibited.  The  sale  of  the  lands  by  pe- 
titioner to  defendant  is  alleged  to  have  been 
made  on  or  about  the  6th  day  of  June,  1904. 
The  date  of  the  agreement  is  June  6,  1904; 
and  it  is  impossible  for  this  court  to  deter- 
mine, from  the  meager  averments  of  the  pe- 
titlon,  whether  the  written  agreement  sign- 
ed by  the  defendant,  touching  the  rights  of 
pasturage,  etc.,  was  executed  prior  to  the 
deed,  and  merged  in  the  deed  executed  sub- 
sequently, or  whether  the  written  agreement 
was  executed  subsequently  to  the  deed  con- 
Teying  the  lands  in  fee  simple,  without  reser- 
vation or  exception.  But,  construing  the  pe- 
tition and  the  agreement  executed  by  the 
defendant  in  the  light  of  the  meager  aver- 
ments of  tbe  petition,  and  thh  language  of 
the  agreement  itself,  reciting  that  the  grant- 
ing of  the  right  to  pasturage  upon  the  lands 
and  the  privilege  of  hunting  and  fishing 
thereon  was  a  part  of  the  consideration  for 
the  sale  of  the  lands,  in  the  absence  of  spe- 
cial demurrer  calling  for  a  more  specific 
statement  of  the  terms  of  the  conveyance  of 
the  lands  to  the  defendant,  and  as  to  the 
relative  time  of  the  execution  of  that  con- 
Teyance  and  the  instrument  In  writing,  re- 


ferred to  as  an  agreement  in  the  petition,  we 
take  it  that  the  two  papers  were  executed 
simultaneously,  and  are  to  be  construed  as 
parts  of  one  and  the  same  transaction,  and 
do  60  construe  them,  though  the  facts  of  the 
case  as  they  may  appear  upon  the  trial  may 
require  an  entirely  different  construction. 
Thus  construing  the  written  agreement  sign- 
ed by  the  defendant,  we  think  the  petition 
was  good  as  against  a  general  demurrer. 

Considered  as  a  whole,  the  defendant  un- 
dertook to  pay  to  the  plaintiff  the  sum  of 
$400  whenever  he  should  "terminate  this 
agreement*^  relative  to  the  rights  and  privi- 
leges of  the  petitioner  as  to  pasturage  and 
hunting  upon  said  lands;  and  when  he  sold 
the  lands  to  a  third  person,  and  expressly 
conveyed  the  rights  of  pasturage  and  hunt- 
ing, generally  and  without  limitation,  he  will 
not  be  heard  to  say  that  he  has  not  brought 
about  the  contingency  upon  the  happening 
of  which  the  $400  was  to  become  due  to  pe- 
titioner. Petitioner  has  herself,  by  filing  this 
suit,  elected  to  treat  her  rights  and  privi- 
leges of  pasturage  and  hunting  upon  the 
lands  as  terminated  and  extinguished;  and 
we  are  of  the  opinion  that  the  amount  of 
$400,  which  the  defendant  obligated  himself 
to  pay  upon  the  termination  of  the  rights 
and  privileges  referred  to,  is  due,  and  that 
plaintiff  is  entitled  to  a  judgment  therefor, 
unless  other  facts  not  appearing  upon  the 
face  of  the  petition,  affecting  or  destroying 
the  validity  of  the  binding  effect  of  the 
agreement  signed  by  the  defendant,  should 
appear  upon  the  trial. 

Judgment  reversed.  All  the  Justices  con* 
cur. 


(134  Oa.  527> 
SOUTHERN  RY.  CO.  v.  PLANTERS'  FER- 
TILIZER CO. 

(Supreme  Court  of  Georgia.     May  11,  1910.) 

(8yllahu9  ly  the  Court.) 

Justices  of  the  Peace  (8  128*)— Judgment— 
Equitable    Relief— Injunction. 

The  defendant  in  a  caee  pending  Id  a  jus- 
tice's court,  who  bad  filed  a  meritorious  defense^ 
was  not  present  at  the  court  when,  at  a  regular 
term  thereof,  the  case  was  called  for  trial  and 
judgment  rendered  in  favor  of  the  plaintiff. 
This  omission  to  attend  the  court  was  because 
of  an  agreement  with  the  plaintiff  that  the  case 
should  be  continued  to  a  subsequent  term,  and 
that  the  plaintiff  should  inform  the  court  of  the 
agreement^  which  he  neglected  to  do.  The  de- 
fendant did  not  learn  that  the  judgment  had 
been  rendered  until  the  term  of  the  court  to 
which  the  case  was  agreed  to  be  continued.  He 
then  filed  an  equitable  petition,  praying  that  the 
judgment  be  set  aside  and  its  enforcement  en- 
joined until  the  final  hearing.  Held,  that  the 
court  erred  in  refusing  the  injunction. 

[Ed.  Note.— For  other  cases,   see  Justices  of 
the  Peace,  Cent.  Dig.  |  403 ;   Dec.  Dig.  |  128.*] 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kinsey,  Judge. 
Action  by  the  Southern  Railway  Company 
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against  the  Flanten^  Fertilizer  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

John  J.  Strickland,  Ed.  Qulllian,  and  0.  R. 
Faulkner,  for  plaintiff  in  error.  B.  P.  Gail- 
lard,  Jr.,  for  defendant  in  error. 

EVANS,  P.  J.  The  Planters*  Fertilizer  Com- 
pany sued  the  Southern  Railway  Company  in 
a  justice's  court  to  recover  for  an  alleged 
overcharge  of  freight  and  for  loss  of  goods. 
The  defendant  filed  a  plea  under  oath,  setting 
up  a  meritorious  defense.  3y  agreement  be- 
tween the  president  of  the  plaintiff  corpora- 
tion and  the  attorney  of  the  defendant  the 
case  was  continued  to  the  May  term  of  the 
court,  and  again  was  continued  by  agreement 
between  the  parties  to  the  June  term.  Prior 
to  the  June  term  the  president  of  the  plain- 
tiff corporation  and  the  attorney  of  the  rail- 
road company  orally  agreed  to  continue  the 
case  until  the  July  term,  and  that  the  presi- 
dent of  the  company  should  notify  the  court 
of  the  agreement,  which  he  neglected  and 
failed  to  do.  Relying  upon  the  agreement  to 
continue  the  case  and  the  promise  of  the 
president  of  the  plaintiff  company  to  commu- 
nicate it  to  the  court,  the  railroad  company 
did  not  appear  by  counsel  or  otherwise  at 
the  June  term,  and  Judgment  was  entered 
against  it  for  the  full  sum  sued  for.  The  de- 
fendant was  not  aware  of  the  failure  of  the 
president  of  the  plaintiff  company  to  com- 
municate the  terms  of  their  agreement  to  the 
court,  nor  of  the  judgment  which  was  ren- 
dered at  the  June  term,  until  he  appeared  at 
the  July  term,  pursuant  to  the  terms  of  his 
agreement,  ready  to  try  the  case.  The  rail- 
way company  filed  its  petition  to  set  aside 
the  judgment  and  enjoin  further  proceediugs 
in  the  justice's  court  until  the  final  hearing. 
The  court  refused  the  injunction,  and  the 
railway  company  excepted. 

The  railway  company  had  filed  its  defense 
to  the  fertilizer  company's  action  at  the  re- 
turn term  of  the  case.  The  court  had  pre- 
viously continued  the  case  for  two  terms  by 
consent  of  the  parties,  and  the  railway  com- 
pany's attorney  could  reasonably  act  on  the 
assumption  that  the  last .  agreement  would 
have  been  respected  by  the  court,  if  the  court 
bad  been  informed  of  it.  At  all  events,  good 
faith  would  have  required  the  president  of 
the  fertilizer  company  to  have  apprised  the 
court  of  the  agreement  to  continue.  The  de- 
fendant was  shut  off  from  a  hearing  on  its 
plea,  not  because  of  any  ruling  of  the  court 
respecting  the  agreement  to  continue,  but  be- 
cause the  fertilizer  company's  president  neg- 
lected to  inform  the  court  of  it  The  fer- 
tilizer company  should  not  be  permitted  to 
take  advantage  of  its  adversary's  omission, 
based  on  reliance  upon  the  oral  promise  of 
its  president.    23  Cyc.  920.    The  latter's  fail- 


ure to  acquaint  tbe  court  of  the  agreement 
according  to  his  promise,  and  allowing  a 
judgment  to  be  rendered,  in  the  absence  of 
any  representation  on  the  part  of  the  defend- 
ant, amounts  to  the  perpetration  of  a  fraud 
in  the  procurement  of  the  Judgment.  The 
Code  declares  that  equity  will  set  aside  a 
judgment  of  a  court  having  Jurisdiction, 
where  the  person  was  prevented  from  making 
his  defense  by  fraud  or  accident,  or  the  act 
of  the  adverse  party  unmixed  with  fraud  or 
negligence  on  his  part  Civ.  Code,  f  3988.  It 
was  certainly  not  negligence  for  the  railroad 
company  to  act  upon  a  convention  with  the 
adverse  party  stipulating  for  a  continuance 
of  the  case,  and  a  promise  by  the  adverse 
party  to  notify  the  court  of  the  convention. 
As  the  plaintiff,  under  the  undisputed  evi- 
dence submitted  on  the  hearing,  was  entitled 
to  have  the  Judgment  set  aside,  the  court 
should  have  enjoined  any  further  proceeding 
In  the  justice's  court  until  the  final  hearing. 
Judgment  reversed.  All  the  Justices  con- 
cur. 


(134  Ga.  523) 
LAMONT  V.   LAMONT. 
(Supreme  Court  of  Georgia.     May   11,   1910.) 

(Syllabus  Vy  the  Court,) 

Divorce  (|  62*)— Jurisdiction— Domicile  of 

Wife. 

Where  the  domicile  of  a  husband  and  wife 
was  in  a  foreign  country,  and  she,  on  account  of 
his  habitual  intoxication  and  cruel  treatment 
of  her,  separated  from  him  and  came  to  Chat- 
ham county,  in  this  state,  with  the  intention  oi 
making  her  permanent  residence  there  and  of 
living  m  a  bona  fide  state  of  permanent  separa- 
tion from  him,  but,  after  so  living  in  such 
county  for  several  years,  she  returned  to  the 
country  of  her  husband's  residence  and  resum- 
ed her  marital  relations  with  him,  the  separate 
domicile  which  she  may  have  acquired  in  Geor- 
gia was  lost.  Consequently,  when  she  subse- 
quently, for  like  causes,  again  separated  from 
her  husband,  and,  leaving  him  in  such  foreign 
country,  returned  to  Chatham  county,  in  this 
state,  with  the  intention  of  living  there  in  a 
bona  fide  state  of  permanent  separation  from 
him,  she  could  not  lawfully  institute  in  that 
county  a  suit  for  divorce  until  the  expiration 
of  the  period  of  12  months  from  the  date  when 
she  returned  to  the  same  and  again  acquired 
a  separate  domicile  therein.  Civ.  Code  1895, 
§  2431. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  200-220;   Dec  Dig.  §  62.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   W.  G.  Charlton,  Judge. 

Bill  by  Maud  Lament  against  Peter  Lament 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Oliver  &  Oliver^  for  plaintiff  in  error.  W. 
C  Hartridge,  SoL  Gen.,  for  defendant  in  er- 
ror. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(124  Oa.  608) 

REID  T.  PAIN. 

IB^pieme  Court  of  Georgia.     May  11,  1910.) 

(SyllaJhu  ly  the  Court.) 

1.  Laitdlord  and  Tenant  (S  49*)— AcfxioN  on 
Lea8&— Offenses. 

A  provision  in  a  lease  that,  "in  the  event 
that  a  retail  liquor  license  cannot  be  secured 
by  said  second  party  for  this  store,  this  lease 
will  be  void/*  is  a  defeasance*  and  in  an  action 
against  the  tenant  for  a  breach  of  the  lease  con- 
tract it  will  not  be  required  of  the  plaintiflE  in 
his  petition  to  negative  the  defeasance  of  the 
rantract:  but,  if  the  defendant  relies  on  the 
defeasance  as  an  avoidance  of  his  contract,  he 
must  plead  and  prove  his  defense. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  49.*] 

2.  Tbtal  (I  170*)— DiBECTiNO  Verdict. 

Where  a  defendant  in  open  court  admits 
that  the  plaintiff  is  entitled  to  recover  a  specific 
amount  of  the  damages  laid  in  the  petition  un- 
less he  sustains  his  plea  of  avoidance  of  any 
recovery,  and  the  evidence  submitted  fails  to 
sustain  such  plea,  it  is  not  error  to  direct  a 
verdict  for  the  .amount  so  admitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  392;  Dec  Dig.  1 170.*] 

a  Appeal   and  Ebbob   (f  1056*)— Review— 

HARMIiESB  ERBOB. 

'  The  exclusion  of  evidence  which  cannot 
change  the  result  of  the  trial. Is  not  sufficient 
ground  to  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4187 ;   Dec.  Dig.  J  1056.*] 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Mercer  Fain  against  M.  W.  Reid. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  action  was  by  Mercer  Fain,  as  assignee 
of  the  landlord,  W.  Jones,  against  M.  W. 
Reid,  tenant,  to  recover  damages  on  account 
of  breach  of  contract  and  abandonment  of 
the  premises  by  the  tenant.  From  the  peti- 
tion it  appears  that  on  March  a  1906,  M.  W. 
Reid  entered  into  a  written  contract  with  W. 
Jones  for  the  lease  of  a  certain  storehouse 
for  the  term  of  five  years,  commencing  April 
1,  1906,  for  which  premises  Reid  agreed  to 
pay  Jones  $150  per  month  in  advance.  The 
lease  contained  this  stipulation:  '*In  the  event 
that  a  retail  liquor  license  cannot  be  procur- 
ed by  said  second  party  [tenant]  for  this 
storeroom,  this  lease  will  be  void.*'  The  ten- 
ant also  stipulated  in  the  lease  not  to  sub- 
let the  premises  or  any  part  thereof  with- 
out the  written  consent  of  the  landlord.  On 
May  14,  1906,.  Jones  transferred  in  writing 
to  petitioner  all  his  right,  title,  and  interest 
in  and  to  the  lease,  and  directed  the  lessee. 
Reid.  to  pay  to  petitioner  or  his  order  the 
aocmlng  rentals.  Reid  acquiesced  in  the 
transfer,  ratified  the  same,  and  treated  the 
assignee  as  landlord,  and  paid  to  him  the 
monthly  rentals  accruing  under  the  lease  up 
until  September  1,  1907,  since  which  time 
Reid  refused  to  pay  to  petitioner  the  monthly 
rentals  as  they  accrued  under  the  contract, 
and  refuses  to  comply  further  with  the  terms 


and  covenants  of  tSie  lease,  and  has  wlioBy 
abandoned  the  leased  premises.  On  account 
of  the  breach  of  the  contract  and  abandon- 
ment of  the  premises,  petitioner  daims  dam- 
ages in  the  sum  of  $6,450.  There  was  also 
an  allegation  and  prayer  to  recover  attorney's 
fees.  The  lease  contract  and  its  assignment 
were  attached  to  the  petition.  The  plaintiff 
demurred  on  the  grounds:  (1)  That  the  at- 
tached contract  shows  ui>on  its  face  that  it  is 
not  assignable.  (2)  That  plaintiff  is  not  en- 
titled to  recover  attorney's  fees,  as  the  stat- 
utory notice  to  claim  attorney's  fees  is  not 
alleged  to  have  been  given  to  the  defendant 

(3)  Because  the  petition  omits  to  allege  that 
a  retail  liquor  license  could  be  procured  by 
the  defendant;  and,  before  the  plaintiff  can 
recover,  he  must  allege  and  prove  that  this 
defendant  could  procure  a  retail  liquor  li- 
cense for  the  operation  of  a  retail  liquor  busi- 
ness in  the  storeroom  covered  by  the  lease. 

(4)  Inasmuch  as  by  act  aiH[>roved  August  6, 
1907,  the  sale  of  spirituous  and  Intoxicating 
liquors  was  prohibited  after  January  1,  1908, 
the  plaintiff  in  no  event  could  recover  for 
any  part  of  the  term  covered  by  the  lease 
subsequent  to  January  1,  1908.  (5)  The  suit 
was  filed  on  November  9,  1907,  and  rent  for 
the  month  of  December,  1907,  could  not  be 
recovered  in  this  action.  The  court  sustain- 
ed grounds  2  and  4  of  the  demurrer,  and 
overruled  grounds  1,  3,  and  5.  Both  sides 
excepted  pendente  lite.  In  his  answer  the 
defendant  denied  that  he  acquiesced  in  the 
transfers  of  the  lease  or  treated  the  plaintiff 
as  landlord  and  recognized  him  as  such.  He 
admitted  his  refusal  to  pay  rents  for  any 
time  after  September  1,  1907.  He  further  an-f 
swered  that  on  October  1,  1906,  he  assigned 
his  lease  to  H.  J.  Fite,  who  transferred  his 
lease  In  June,  1907,  to  A.  S.  Crumpton,  and 
that  W.  Jones,  the  landlord,  accepted  the  sev- 
eral assignees  as  tenants  instead  of  the  de 
fendants;  also,  that  he  was  unable  to  pro- 
cure a  license  for  the  operation  of  a  retalj 
liquor  business  in  the  storeroom  for  the  term 
beginning  September  1,  1907 ;  that  by  reason 
of  his  failure  to  procure  such  license  the 
lease  contract  by  its  terms  became  void ;  and 
that  the  defendant  did  not  occupy  the  leas- 
ed premises  any  time  subsequent  to  Septem- 
ber 1,  1907.  Both  sides  submitted  evidence, 
and  the  court  directed  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $659.50.  The  de 
fendant  moved  for  a  new  trial,  which  was  re 
fused.  He  assigned  error  upon  this  ruling, 
and  uppn  his  pendente  lite  exceptions. 

J.  D.  Kllpatrlek,  for  plaintiff  in  error.  H 
W.  Dent  and  W.  R.  Hammond,  for  defendant 
In  error. 

ETVANS,  P.  J.  (after  stating  the  facts  ak 
above).  1.  It  was  not  necessary  for  th«* 
plaintiff  to  allege  that  the  defendant  was  able 
to  procure  a  retail  liquor  license  for  the  con- 
duct of  a  retail  liquor  business  in  the  rentet^ 
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storeroonL  Tbe  verbla^  of  the  contract 
demonstrateB,  and  the  occupation  by  the  ten- 
ant ot  the  storeroom  for  several  months  be- 
fore abandoning  his  lease  illustrates,  that  the 
clause  in  the  lease  relating  to  the  procure- 
ment of  a  retail  liquor  license  by  the  defend- 
ant was  not  Intended  as  a  condition  preced- 
enty  but  as  a  condition  subsequent  or  defeas- 
ance, which  would  terminate  the  lease.  The 
contractual  obligation  of  the  tenant  to  se- 
cure a  retail  liquor  license  implies  a  reason- 
able effort  l7  good  faith  to  get  such  a  license. 
The  lease  is  not  to  be  defeated  by  his  non*- 
action,  or  colorable  attempt  in  that  direction. 
The  lease  became  operative  from  the  time  it 
purported  to  go  into  effect,  and  the  tenant 
had  a  present  interest  in  the  same;  but  the 
lease  was  subject  to  shorter  termination  if 
the  tenant  after  performing  an  act  should 
fail  to  accomplish  a  particular  result  The 
rule  of  pleading  is  that  *'when  the  interest  or 
estate  passes  presently  and  vests  in  the  gran- 
tee and  Is  to  be  defeated  by  matter  ex  post 
facto,  or  condition  subsequent  to  the  condi- 
tion to  be  performed  in  the  affirmative  or 
negative,  or  to  be  performed  by  the  defend- 
ant or  any  other,  then  the  plaintiff  may 
count  generally  without  showing  any  per- 
formance ;  this  shall  be  pleaded  by  him  who 
is  to  take  advantage  of  It"  5  Bacon's  Abr. 
Tit  Pleading,  337;  Murphy  v.  Lawrence,  2 
Ga.  257. 

2.  Where  a  lessee  repudiates  his  lease  and 
abandons  the  rented  premises,  the  lessor  may 
sue  for  a  breach  of  the  contract  before  the 
expiration  of  the  term,  and  the  damages  are 
to  be  measured  by  the  difference  between  the 
rent  stipulated  in  the  lease  and  tbe  actual 
rental  value  of  the  balance  of 'the  term. 
Minn.  Baseball  Co.  v.  City  Bank,  74  Minn. 
98,  76  N.  W.  1024.  In  his  ruling  on  the  de- 
murrer the  court  held  that  the  enactment  of 
the  prohibition  law  interdicting  tbe  sale  of 
spirituous  and  iutoxicating  liquor  in  the  state 
after  January  1,  1908,  restricted  and  limited 
the  term  of  the  lease  to  that  time.  No  cross- 
bill of  exceptions  was  sued  out  by  the  plain- 
tiff, and  this  ruling  of  the  court  is  res  ad- 
Judlcata  as  to  that  point  The  court  directed 
a  verdict  for  the  plaintiff  for  $659.50,  the 
stipulated  rent  for  the  months  intervening 
September  1,  1907,  and  January  1,  1908,  with 
interest  thereon.*  The  defendant  admitted  in 
open  court  that  the  plaintiff  was  entitled  to 
recover  this  sum,  unless  he  sustained  by  a 
preponderance  of  evidence  his  plea  of  avoid- 
ance of  the  contract.  Taking  all  the  eyidence 
submitted  on  this  subject  the  only  verdict 
which  could  properly  be  rendered  was  that 
directed  by  the  court 

3.  The  defendant  offered  in  evidence  cer- 
tain written  assignments  of  the  lease,  viz.: 
One  by  him  to  Flte,  dated  October  1,  1906; 
one  by  Flte  to  Crumpton,  dated  June  7,  1907; 
and  an  indorsement  by  the  original  landlord, 
Jones,  consenting  to  these  transfers,  dated 


June  7,  1907.  These  writingB  were  rejected 
from  evidence,  and  error  is  assigned  on  their 
exclusion.  The  defendant  has  no  just  cause 
of  complaint  for  the  exclusion  of  this  evf 
dence.  The  ordinance  of  the  city  of  Atlanta 
required  of  each  applicant  for  a  liquor  li- 
cense to  submit  proof  that  he  is  the  true  own- 
er of  the  premises,  or  holds  In  his  own  name 
and  right  a  lease  on  the  building  wherein  he 
proposes  to  conduct  the  liquor  business  be- 
fore any  license  shall  be  granted.  The  de- 
fendant's application  for  license  was  made 
after  his  assignment  of  his  lease.  By  his 
own  voluntary  act  in  assigning  his  lease,  he 
put  it  out  of  his  power  to  comply  with  the 
municipal  regulation  for  obtaining  a  license 
In  his  own  name.  It  is  true  that  the  ordi- 
nance was  passed  intervening  the  defendants 
transfer  to  Flte  and  his  application  for  a 
license.  But  the  rejected  evidence  shows 
that  the  landlord  assented  to  the  transfer 
after  the  passage  of  the  ordinance  and  be- 
fore the  defendant's  application-  for  a  license 
was  refused  by  the  council. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(IM  Ga.  687) 
BRACEWEaJL  v.   SOUTHERN  RY.  CO. 
(Supreme  Court  of  Georgia.     May  11,  1910.) 

(SyUdbut  ly  the  OourtJ 

1.  Railboadb  (§  33*)  —  Acnoif  Against  — 
Vknub. 

Where  a  railroad  company  incorporated  in 
another  state,  operates  a  line  of  railroad  in  thia 
state,  and  a  cause  of  action  arises  by  reason  of 
a  tort  here  committed,  section  2334  of  tbe  Civil 
Code,  providing  that  "all  railroad  companies 
shall  be  sued  in  the  county  in  which  the  cause 
of  action  originated,"  etc.,  applies  to  a  suit 
brought  on  account  of  sudi  a  tort 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  71;   Dec.  Dig.  §  33.*] 

2.  Action  Against  Railboad— Vknue. 

As  to  the  point  decided  in  the  previous 
headnote,  this  court  declines  to  reverse  the  de- 
cisions in  the  cases  of  Mitchell  v.  Southern 
Railway  Company,  118  Ga.  845,  4S  S.  E.  703. 
Hazlehurst  v.  Seaboard  Air  Line  Railway,  118 
Ga.  858,  45  S.  E.  703,  and  Coakley  v.  South- 
em  Railway  Company,  120  Ga.  960,  48  S.  El 
372. 

Case  Certified  from  Court  of  Appeals. 
Action  by  H.  A.  Bracewell  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brought  error  to  the 
Court  of  Appeals,  which  set  five  settled  ques- 
tions to  the  Supreme  Court  Questions  an- 
swered. 

Guerry,  Hall  &  Roberts  and  H.  L.  Grice, 
for  plaintiff  In  error.  Harris  &  Harris,  for 
defendant  in  error. 

LUMPKIN,  J.  The  Court  of  Appeals  certi- 
fied to  this  court  the  following  question: 
"Does  section  2334  of  the  Civil  Code  relate 
to  suits  against  nonresidents  or  foreign  cor- 
porations?   (In  connection  herewith  it  is  to 
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be  noted  that  coonsel  for  plaintiff  in  error 
aaks  leave  to  review  and  question  tlie  cor- 
rectness of  Mitchell  V.  Southern  Ry.  Go.,  118 
Ga.  815  [45  S.  B.  703] ;  Goakley  v.  Southern 
Ry.  Co.,  120  Ga.  900  [48  &  E.  372];  Hazlehurst 
V.  Seatx)ard  Air  Line  Ry.,  118  Ga.  868  [45  S. 

El  703D." 

In  Mitchell  v.  Southern  Ry.  Co.,  118  Ga. 
845,  45  S.  B.  703,  it  was  held  that  *'Civ.  Code, 
I  2334,  fixing  the  venue  of  suits  against  rail- 
road companies,  applies  to  foreign  as  well 
as  domestic  corporations."  In  Hazlehurst  v. 
Seaboard  Air  One  Ry.,  118  Ga.  858,  45  S.  B. 
703,  it  was  held  that:  '*For  any  cause  of  ac- 
tion arising  in  this  state  foreign  railroad 
companies  are  subject  to  suit  by  attachment 
or  in  personam,  but  the  trial  in  every  such 
case  must  be  in  the  county  designated  by  Civ. 
Code,  i  2334."  In  Coakley  v.  Southern  Ry. 
Co.,  120  Ga.  960,  48  S.  E.  372,  it  was  held 
that:  "An  action  for  personal  injuries  against 
a  railroad  company,  foreign  or  domestic, 
^  ^  •  must  be  brought  in  the  county  in 
which  the  cause  of  action  originated,  if  such 
company  have  an  agent  in  that  county ;  and 
a  judgment  rendered  in  any  other  county  is 
utterly  void.  Civ.  Code,  I  2334."  Each  of 
these  decisions  was  concurred  in  by  all  of 
the  justices.  It  is  evident,  therefore,  that, 
unless  these  decisions  are  reviewed  and  re- 
versed, they  furnish  an  answer  to  the  ques- 
tion propounded  by  the  Court  of  Appeals  as 
to  suits  against  nonresident  or  foreign  cor- 
porations for  injuries  committed  by  them  in 
this  state.  In  Reeves  v.  Southern  Ry.  Co., 
121  Ga.  561,  49  S.  E.  674,  70  L.  R.  A.  513,  it 
was  held  that  a  foreign  corporation  doing 
business  in  this  state,  and  having  agents  lo- 
cated therein  for  this  purpose,  may  be  sued 
and  served  in  the  same  manner  as  domestic 
corporations  upon  a  transitory  cause  of  ac- 
tion«  though  originating  without  the  state. 
If  suit  may  be  thus  brought  on  account  of  a 
cause  of  action  originating  in  another  state, 
and  not  in  any  county  in  this  state,  it  follows 
that  as  to  such  a  case  the  provision  contained 
in  section  2334  of  the  Civil  Code,  that  all  rail- 
road companies  ''shall  be  sued  in  the  county 
in  which  the  cause  of  action  originated,"  can- 
not apply. 

The  real  question  raised  is  whether  this 
court  will  reverse  the  ruling  in  the  three 
cases  first  mentioned.  The  suit  was  brought  in 
Bibb  county  for  a  tort  alleged  to  have  been 
committed  by  the  agent  of  the  Southern  Rail- 
way Company,  a  Virginia  corporation,  in 
Pulaski  county;  the  defendant  operating  a 
line  of  railroad  and  having  an  agent  in  each 
county.  Counsel  for  plaintiff  in  error  urged 
that,  in  the  light  of  the  history  of  the  legisla- 
tion which  has  now  become  codified  and  em- 
bodied in  section  2834  of  the  Civil  Code,  the 
decisions  first  above  cited  were  erroneous, 
and  should  be  reversed.  The  same  counsel 
who  presented  this  argument  before  us  was 
also  counsel  for  plaintiff  in  error  in  the  Mitch- 
ell Case,  and  it  would  seem  that  he  then 
urged  the  same  historical  argument    Mr.  Jus- 


tice Turner,  in  delivering  the  c^l^inion,  8aid» 
at  pages  847,  848,  of  118  Ga.,  page  704  of  45  S. 
B.:  *'We  have  read  the  interesting  history 
which  counsel  for  plaintiff  in  error  gives  of 
this  section  of  the  Code  and  the  ingenious  ar- 
gument which  he  bases  on  that  history ;  but 
we  think  that  this  section  declares  the  policy 
of  the  state  as  to  suits  against  all  railroad 
companies,  foreign  as  well  as  domestic."  It 
was  said  that  the  court  saw  no  reason  why 
the  General  Assembly  could  not  regulate  the 
venue  of  such  suits,  and  that,  if  there  was 
any  reason  why  it  should  be  provided  that 
suits  against  domestic  railroads  for  injuries 
should  be  brought  in  the  county  in  whidi  the 
cause  of  action  originated,  the  same  reason 
would  seem  to  apply  to  all  railroads  doing 
business  in  the  state.  It  was  added:  ''What- 
ever significance  may  attach  to  the  reason  of 
the  law,  the  plain  words  of  the  statute  em- 
brace all  railroads.  We  do  not  feel  at  liberty 
to  make  an  exception  where  the  General  As- 
sembly has  made  none."  It  will  thus  appear 
that  the  history  of  the  legislation  on  the  sub- 
ject and  the  argument  to  be  derived  there- 
from were  considered  by  this  court  in  decid- 
ing the  Mitchell  Case,  and  that  the  conclusion 
reached  was  not  the  result  of  accident  or 
oversight,  but  of  the  fact  that  the  court  could 
not  concur  In  the  argument  made  by  counsel 
or  the  result  at  which  he  arrived.  It  is  true 
that  the  members  composing  the  court  are 
now  mostly  different  from  those  who  pre- 
sided when  that  decision  was  made.  It  is  al- 
so true  that,  if  even  a  court  of  last  resort  de- 
termines that  it  has  made  a  clear  and  pal- 
pable error,  it  will  correct  such  ruling.  But 
the  doctrine  of  stare  decisis  is  an  important 
one.  It  affects  the  stability  and  the  certainty 
of  the  decisions  of  the  court  A  decision  con- 
curred in  by  the  entire  bendi  after  argument 
and  careful  consideration,  and  followed  in 
other  cases,  will  not  readily  be  overturned, 
unless  clearly  erroneous.  Especially  is  this 
true  where  it  has  stood  for  a  number  of  years 
(in  this  case  for  nearly  seven  years)  unques- 
tioned, and  where  the  Legislature,  with 
knowledge  of  the  rulings  thus  made  on  the 
subject  of  venue,  have  not  deemed  it  proper 
to  make  any  change  in  that  regard.  Even  if 
the  original  ruling  were  somewhat  doubtful, 
which  we  do  not  mean  to  assert,  this  court 
would  be  inclined  to  be  conservative  in  regard 
to  overturning  it  in  such  a  case.  The  very 
purpose  of  making  decisions  is  to  solve  ques- 
tions of  doubt.  The  Mitchell  Case  has  been 
followed  not  only  in  the  other  cases  above 
mentioned,  but  also  in  Southern  Railway  Co. 
V.  Grizzle,  124  Ga.  735,  739,  53  S.  B.  244,  110 
Am.  St.  Rep.  191.  In  that  case  an  action  for 
damages  was  brought  against  the  railway 
company  and  its  engineer  running  the  trafti 
which  caused  the  injury.  The  suit  WM 
brought  in  Gwinnett  county.  The  railway 
company  filed  a  petition  to  have  the  case  re- 
moved to  the  United  States  court  allegring 
that  the  engineer  was  merely  a  nominal  par- 
ty. Joined  for  the  purpose  of  preventing  a  re- 
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mbval  of  the  case ;  that  there  was  a  separa- 
ble controyersy  between  the  plaintiff  and  the 
company;  that  the  plaintiff  was  a  resident 
and  citizen  of  Georgia,  and  the  railway  com- 
pany was  a  eori)oration  nnder  the  laws  of 
Virginia,  a  resident  and  citizen  of  that  state, 
and  a  nonresident  of  the  state  of  Georgia. 
This  court  sustained  a  refusal  to  pass  an  or- 
der removing  the  case  to  the  United  States 
court  In  doing  so  it  was  held  that  a  for- 
eign railroad  company  operating  in  this  state 
and  an  engineer  in  Its  employment  might  be 
jointly  sued  in  the  county  in  which  the  cause 
of  action  originated,  even  though  the  resi- 
dence of  the  engineer  were  in  another  coun- 
ty in  this  state.  Again,  in  Harvey  v.  Thomp- 
son, 128  Ga.  147,  154,  57  S.  E.  104.  107  (9  U 
R.  A.  [N.  S.]  765,  119  Am.  St.  Rep.  373),  Mr. 
Justice  Cobb  said:  "A  foreign  railroad  com- 
pany operating  a  line  of  railroad  in  this  state 
and  having  agents  and  a  place  of  doing  busi- 
ness within  the  state,  upon  whom,  under  the 
general  laws  of  the  state,  process  may  be 
served.  Is  a  resident  of  this  state,  subject  to 
suit  under  the  same  rules  and  regulations 
where  other  residents  may  be  sued" — citing 
the  Cases  of  Reeves  and  Grizzle.  In  South- 
em  Railway  Co.  v.  Brock,  115  Ga.  721,  42  S. 
E.  95,  section  2834  of  the  Code  was  treated  as 
applying  to  the  same  company  now  involved. 
See,  also,  BaU  v.  Mabry,  91  Ga.  781,  18  S.  E. 
64 ;  Atlantic  Coast  Line  R.  Co.  v.  Du  Pont, 
122  Ga.  251,  50  S.  B.  103 ;  Tatum  v.  Seaboard 
Air  Line  Ry.  Co.,  128  Ga.  813,  58  S.  E.  465 ; 
Brooke  v.  iLouisvllle  &  Nashville  R.  Co.,  3 
Ga.  App.  492,  60  S.  E.  218. 

Under  what  has  been  said,  we  do  not  deem 
It  necessary  to  enter  at  length  into  a  discus- 
sion of  the  common  law  on  the  subject  of 
venue,  or  various  acts  of  the  Legislature  and 
decisions  of  this  court.  But  it  may  be  profit- 
able to  mention  some  facts  in  relation  to  the 
origin  of  the  section  of  the  Code  under  con- 
sideration. In  Davis  v.  Central  Railroad, 
etc.,  Co.,  17  Ga.  323,  it  was  held  that  the 
act  of  the  20th  of  February,  1854,  "to  de- 
fine the  liabilities  of  the  several  railroad 
companies  of  this  state  for  Injury  to  or  de- 
struction Jot  live  stock,  killed  or  Injured," 
etc.,  was  not  In  violation  of  the  Constitution 
of  the  state  or  that  of  the  United  States. 
On  page  333  Benning,  J.,  said:  "It  is  dear 
that  what  shall  be  the  place  of  residence  of 
a  corporation  is  a  question  over  which  the 
Legislature  has  power" — ^referring  to  the  resi- 
dence for  the  purpose  of  venue.  That  deci- 
sion was  rendered  In  1855.  By  the  act  of 
March  5,  1856  (Acts  1855-^6,  p.  154),  it  was 
declared  that:  "The  several  railroad  com- 
\anies  of  this  state  shall  be  liable  to  be  sued 
Ai  any  county  in  which  the  cause  of  action 
originated,  by  any  one  whose  person  or  prop- 
erty has  been  injured  by  them,  their  officers, 
agents,  or  employ^  in  or  by  the  running  of 
tbelr  cars  or  engines,"  etc.  In  Southwestern 
F  Co.  V.  Paulk,  24  Ga.  356  (decided  in  1858), 
a   'vwi  held  that  in  a  suit  for  damages  for 


the  killing  of  a  i>er8on  by  a  railroad  the  ac- 
tion should  be  brought  in  the  county  where 
the  principal  office  of  the  corporation  was 
kept,  and  that  the  provision  of  the  act  of 
1856  in  regard  to  an  action  for  a  homicide 
was  prospective  In  character.  By  the  act  of 
December  13,  1859  (Acts  1859,  p.  48),  which 
soon  followed  the  decision  just  cited,  it  was 
declared  that  no  suit  against  a  railroad  com- 
pany in  this  state  should  thereafter  be  dis- 
missed for  want  of  jurisdiction  of  the  court 
in  the  county  in  which  the  suit  might  be 
pending  or  thereafter  brought.  If  the  road  of 
the  company  was  located  in  or  ran  through 
such  county,  and  if  the  cause  of  action  arose, 
or  the  contract  was  made  or  to  be  performed, 
in  the  county  where  the  suit  was  instituted. 
When  the  original  Code  (1861),  which  took 
effect  on  January  1,  1863,  was  compiled,  the 
provision  In  regard  to  the  venue  of  suits 
against  railroad  companies  was  embodied  in 
section  3317.  As  there  contained,  It  was 
stated  that:  "All  railroad  companies  shall 
be  liable  to  be  sued  In  any  county  in  which 
the  cause  of  action  originated,"  etc.  Here 
the  expression  "all  railroad  companies"  took 
the  place  of  "the  several  railroad  companies 
of  this  state"  in  the  act  of  1856.  That  Code 
was  adopted  by  act  of  the  Legislature.  In 
the  Code  of  1868  this  provision  was  Included 
in  section  3329.  Here  again  the  expression, 
"all  railroad  companies,"  was  used.  It  haa 
been  declared  that  the  Code  superseded  all 
previous  legislation  inconsistent  with  it,  and 
this  was  said  In  dealing  with  another  section 
of  the  act  of  1856  and  its  repeal  by  a  later 
act.  Georgia  Railroad  &  Banking  Co.  v. 
Oaks,  52  Ga.  410,  414.  The  provision  as  to 
venue  was  contained  In  section  3329  of  the 
Code  of  1868,  where  the  words  "all  railroad 
companies"  were  again  used.  This  Code  was 
recognized  by  the  (Constitution  of  1868.  Ck>de 
1873,  9  5145.  The  same  expression  was  re- 
peated In  the  Codes  of  1873,  1882,  and  1895, 
the  last  of  which  was  formally  adopted  by 
the  Legislature.  In  1869  the  Legislature 
amended  section  3329  of  the  Code  of  1868 
so  "as  to  embrace  all  causes  of  action  against 
railroad  companies."  Acts  1869,  p.  14.  In 
the  same  year  an  act  was  passed  to  repeal 
the  third  section  of  the  act  of  1856.  Acts 
1869,  p.  157.  This  was  the  act  dealt  with  in 
the  case  of  Georgia  Railroad,  etc.,  Co.  v. 
Oaks,  supra.  On  December  20,  1892,  an 
amendment  was  made  to  section  3406  of  the 
Code  of  1882,  which  contained  the  provision 
under  consideration,  by  striking  out  the 
words  "liable  to  be"  and  the  word  "any," 
and  adding  a  clause  to  the  section.  Acts 
1892.  p.  59.  Though  the  Legislature  were 
dealing  with  a  section  of  the  Code  which 
then  declared  that  "all  railroad  companies 
shall  be  liable  to  be  sued,"  etc.,  and  were 
making  the  provision  mandatory  Instead  of 
permissive,  they  not  only  did  not  alter  the 
words  beginning  the  section  so  as  to  confine 
them  to  domestic  railroads,  but  declared  that 
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the  section,  when  amended,  should  read  thus: 
"All  railroad  companies  shall  be  sued  in  the 
county  in  which  the  cause  of  action  origi- 
nated," etc  This  was  not  merely  a  recogni- 
tion of  the  broad  language  of  the  section, 
but  a  rerenactment  of  it.  As  incorporated  In 
the  Code  of  1895,  which  was  adopted  by  the 
Legislature,  the  section  now  reads  as  fol- 
lows: "All  railroad  companies  shall  be  sued 
in  the  county  in  which  the  cause  of  action 
originated,  by  any  one  whese  person  or  prop- 
erty has  been  Injured  by  such  railroad  com- 
pany, its  officers,  agents,  or  employes,  for  the 
purpose  of  recovering  damages  for  such  in- 
juries; and  also  on  all  contracts  made  or  to 
be  performed  in  the  county  where  suit  is 
brought;  any  Judgment  rendered  in  any  oth- 
er county  than  the  one  in  which  the  cause 
BO  originated  shall  be  utterly  void.  But  if 
the  cause  of  action  arises  in  a  county  where 
the  railroad  company  liable  to  suit  has  no 
agent,  then  suit  may  be  brought  in  the  coun- 
ty of  the  residence  of  such  company."  That 
section  was  again  amended  by  the  act  of 
December  21,  1898  (Acts  1898,  p.  50).  The 
amendment  provided  for  the  venue  of  a  suit 
to  set  aside  and  annul  an  unlawful  acquisi- 
tion of  the  line  of  a  competing  railroad  com- 
pany incorporated  under  the  laws  of  this 
state.  In  dealing  with  this  question,  the  act 
amended  specifically  named  "a  railroad  com- 
pany incorporated  under  the  laws  of  this 
state,*'  but  made  no  change  in  the  language 
with  which  the  section  began. 

The  argument  was  made  that  in  the  orig- 
inal act  of  1856  the  language  employed  was 
"the  several  railroad  companies  of  this 
state";  that  this  referred  only  to  domestic 
railroad  companies;  that  the  language  em- 
ployed in  the  Code  was  merely  an  abbrevia- 
tion of  that  in  the  act,  and  was  not  intend- 
ed to  change  its  meaning  so  as  to  include 
foreign  railroad  corporations;  and  that  the 
original  meaning  continued  through  the  va- 
rious Codes.  From  'what  has  been  said, 
above,  it  will  appear  that  the* Legislature, 
both  in  adopting  several  of  the  Codes  and 
In  amending  the  section  and  re-enacting  It 
as  amended,  employed  the  broad  language, 
•'all  railroad  companies."  The  language  of 
Benning,  J.,  in  Davis  v.  Cen.  R.,  etc.,  Co.,  17 
Ga.  323,  in  discussing  the  act  of  1854,  may 
be  appropriately  quoted.  He  said:  **The 
principle  of  this  state  is  that  in  certain  suits 
a^inst  the  railroads  the  venue  of  the  suit 
shall  be  the  venue  of  the  wrongful  act  This 
principle  Is  certainly  not  a  novel  one.  It  is 
the  principle  of  the  common  law.  It  is  a 
principle  sanctioned  and  affirmed  by  a  stat- 
ute as  old  as  the  time  of  Richard  II.  It  Is  a 
principle  which  lies  at  the  foundation  of  the 
doctrine  of  venue,  as  practiced  in  England 
up  to  this  day.  The  principle  rests  upon  the 
maxim  that,  *Viclni  viclnorum  facta  pr»- 
sumuntur  scire* — a  maxim  that  makes  the 


suit  seek  the  witnesses,  rather  than  the  wit- 
nesses seek  the  suit" 

It  was  urged  that  the  decision  in  Hazle- 
hurst  V.  Seaboard  Air  Line  Railway,  supra, 
was  Inconsistent  with  itself,  in  that  by  treat- 
ing a  foreign  raflroad  as  a  resident  it  would 
I  cease  to  be  liable  to  attachment  But,  while 
the  Legislature  may  fix  the  venue  of  a  suit 
against  a  foreign  corporation,  this  does  not 
make  it  for  all  purposes  a  domestic  com- 
pany, or  prevent  the  Legislature  from  giving 
the  right  of  attachment  agalns't  it  It  was 
further  urged  that  the  decision  in  Coakley 
V.  Southern  Railway  Co.,  supra,  was  incon- 
sistent with  the  law  and  with  other  decl-^ 
slons;  and  that,  if  service  could  be  had  by  a 
second  original,  it  would  seem  that  there 
was  no  good  reason  why  the  original  process 
would  not  lie  In  the  same  county  against  the 
same  person.  If  the  Legislature  has  power 
to  fix  the  venue,  and  has  done  so,  and  if  the 
company  has  no  agent  in  the  county  where 
the  cause  of  action  originated,  but  has  one 
in  another  county,  on  the  subject  of  service, 
in  addition  to  the  Coakley  Case,  see  Mitchell 
V.  Southwestern  Railroad,  75  Ga.  398;  Dev- 
ereux  v.  Atlanta  Railway  &  Power  Co.,  Ill 
Ga.  855,  36  S.  E.  939;  New  York,  etc.,  R.  Co. 
V.  Estill,  147  U.  S.  591,  608,  609,  13  Sup.  Ct 
444,  37  L.  Ed.  292. 

We  have  carefully  considered  the  argu- 
ment of  counsel  for  plaintiff  in  error.  But 
we  do  not  think  that  the  decisions  which 
we  have  been  requested  to  review  should  be 
overruled  on  the  point  under  consideration. 
All  the  Justices  concur. 


(1S4  Oa.  531) 
LEWIS  V.  STATBu 
(Supreme  Court  of  Georgia.     May  11,   1910.) 

(Syllabus  5y  the  Court.) 

1.  Voluntary  Manslaughter. 

Under  the  evidence,  there  was  no  error  In' 
not  charging  on  the  subject  of  voluntary  man- 
slaughter. 

2.  Criminal  Law  (f§  941.  942*)--New  Trial 
—Newly  Discovered  Evidence. 

The  newly  discovered  evidence  was  at  best 

merely  impeaching  or  cumulative  in  character. 

[Ed.    Note.— For    other    cases,    see    Criminal 

Law,   Cent.   Dig.   §§  2328-2332;    Dec.   EHg.   H 

941,   942.*] 

3.  Sufficiency  of  Evidence. 

The  verdict  was  authorized  by  the  evi- 
dence. 

Error  from  Superior  Court,  Crisp  County; 
U.  V.  Whipple,  Judge. 

Arthur  Lewis  was  convicted  of  murdery 
and  brings  error.    Affirmed. 

J.  T.  Hill  and  J.  W.  Dennard,  for  plain- 
tiff in  error.  W.  F.  George,  Sol.  Gen.,  and 
Jno.  C.  Hart,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  AD 
the  Justices  concur. 


•For  otlier  caaat  see  samo  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexe* 
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(134  Ga.  529) 

FITZPATRICK  v.  B.  L.  ALFORD  &  CO. 
(Supreme  Court  of  Georgia.     May  11^  1910.) 

(ByUahnt  by  the  Court.) 

1.  Appeal  awd  Ebbob  (I  6S7*)— Defects  in 
Bill  of  Ezcbptionb--Dibmtsbal. 

All  necessary  parties,  either  In  person  or 
by  counsel,  acknowledged  servioe  of  the  bill  of 
exceptions  before  it  was  filed  in  the  court  be- 
low. The  bill  of  exceptions  contains  enough  to 
enable  this  court  to  ascertain  the  questions  de- 
sired to  be  decided,  and  the  motion  to  dismiss 
must  be  overruled.  Gregory  v.  Daniel,  93  Ga, 
795,  20  S.  E.  656 ;  Civ.  Code  1895,  (  5569. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2784;   Dec.  Dig.  i^7.*] 

2.  EXECUTOBS  AND  Administbatobs  (S  411*) — 

Judgment  (|  576*)— Estoppel— Intxbloou- 

TOBT  Ordsb. 

A  creditor  of  an  intestate,  claiming  to  be 
secured  by  bill  of  sale  to  certain  property  for 
advances,  filed  an  equitable  proceeding  against 
the  administrator  and  certain  other  creditors, 
alleged  to  be  asserting  claims,  some  on  cotton 
and  some  on  mules,  seeking  to  have  the  status 
determined,  and  the  rights  of  all  parties  de- 
creed. One  of  the  defendants,  alleged  to  have  a 
claim  to  cotton  as  a  purchaser,  demurred  to  the 
petition,  on  the  ground  of  misjoinder  of  defend- 
ants and  causes  of  action.  Before  a  determina- 
tion of  the  demurrer,  an  order  was  granted 
directing  a  sale  of  the  mules  by  the  adminis- 
trator. Later  the  demurrer  was  sustained,  and 
the  demurrant  dismissed  from  the  case.  After 
this  a  decree  was  taken  between  parties  re- 
maining in  the  litigation.  Still  later,  but  be- 
fore distribution,  the  administrator  filed  a  peti- 
tion in  the  nature  of  a  bill  to  marshal  the  as- 
sets of  the  estate,  alleged  to  be  insolvent,  mak- 
ing creditors  of  the  decedent  parties.  Including 
those  claiming  under  the  former  decree,  and 
the 'same  person  who  had  been  alleged  to  be  a 
purchaser  of  cotton,  but  had  been  dismissed 
from  the  former  suit;  he  bein^  now  made  a 
party  on  account  of  a  general  judgment,  held 
by  him  as  surviving  partner  of  a  firm,  against 
the  decedent.  Injunction  was  prayed.  On  the 
hearing  the  court  refused  the  injunction  against 
the  complainants  in  the  former  proceeding,  di- 
rected the  administrator  to  pay  over  the^  fund 
raised  from  the  sale  of  a  mule  to  them  in  ac- 
cordance with  the  decree,  and  enjoined  proceed- 
ings against  the  other  funds.  The  surviving 
partner  last  named  excepted.  Held,  that  such 
interlocutory  order  was  erroneous,  in  excepting 
from  the  injunction  the  complainants  in  the 
former  proceeding  and  directing  the  funds  to 
be  paid  to  them  on  account  of  the  decree. 

(a)  The  entry  of  a  nunc  pro  tunc  order  in 
tile  first  litigation,  some  months  after  the  de- 
murrer of  the  alleged  purchaser  of  cotton  had 
been  sustained  and  he  had  been  dismissed  from 
the  litigation,  and  after  the  entry  of  the  decree 
in  the  case,  in  which  order  certain  recitals  were 
made  as  to  an  intimation  of  the  court  in  regard 
to  the  demurrer  filed,  and  statements  by  the  de- 
murrant as  to  having  no  claim  in  regard  to  the 
mules,  said  order  not  appearing  to  have  been 
entered  after  notice,  could  not  In  the  present 
case  affect  the  status  of  the  demurrant  by  way 
of  estoppel  on  account  of  such  recitals. 

(b)  The  evidence  did  not  show  an  estoppel 
on  the  plaintiff  in  error  as  to  the  general  judg- 
ment held  by  him  as  surviving  partner. 

rBSd.    Note.— For  other  cases,  see   Executors 

md  Administrators,  Cent  Dig.  K  1620-1623 : 

Dec     Dig.   S   411;*    Judgment,  Cent   Djg.    S| 
lOOa-KXfe;    Dec.  Dig.  §  576.*] 

Brror  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 
Action  by  E.  L.  Alford  &  Co.  ajrainst  H.  H. 


I  Fltzpatrlck,  survivor,  and  others  From  the 
judgment,  Fltzpatrlck  brings  error.  Re- 
versed. 

B.  W.  Butler,  for  plaintiff  in  error.  Sam- 
uel H.  Sibley,  M.  C.  Few,  Percy  Middle- 
brooks,  F.  a  Foster,  Sr.,  and  W.  (X  Thomp- 
son, for  defendant  in  ertor. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(134  Qa.6W) 
LANSDELL  et  al.  r.   KING,  Tax  Collector, 

et  al. 
(Supreme  Court  of  Georgia.     May  11,  1910.) 

(8yUaJ)u$  by  the  Court.) 

1.  Schools  and  School  Districts  (I  24*)— 
Creation  of  Districts— Statutory  Provi- 
sions. 

The  act  of  August  23,  1906  (Acts  1905,  p. 
425),  as  amended  by  the  act  of  August  21.  1906 
(Acts  1906,  p.  61),  declares  that  within  30  days 
after  the  passage  of  the  act,  or  as  soon  .there- 
after as  practicable,  it  shall  be  the  duty  of  the 
county  board  of  education  of  each  county  in 
Georgia  to  lay  off  the  county  into  school  dis- 
tricts, and  directs  the  manner  in  which  the  lines 
shall  be  defined.  It  tben  provides  that,  ''with- 
in ninety  days  after  the  board  of  education 
has  laid  off  the  county  as  required  in  section 

1.  the  said  board  of  education  shall  order  the 
citizens  of  the  several  school  districts  to  hold 
an  election  for  the  purpose  of  electing  three 
trustees  for  each  district  in  the  county.  It  fur^ 
ther  provides  for  the  ordering  b^  the  ordinary 
of  an  election  in  any  school  district  in  a  county 
not  levying  a  local  tax  for  educational  purposes, 
upon  petition  of  one-fourth  of  the  oualified 
voters.  It  then  declares  that,  "in  those  districts 
which  levy  a  local  tax  for  educational  pur- 
poses, the  board  of  trustees  shall  make  all  rules 
and  regulations  to  govern  the  schools  of  the  dis- 
tricts/' and  that  the  secretary  of  the  board  of 
trustees  of  the  district,  with  the  aid  of  the  coun- 
ty school  commissioner  of  the  county,  shall 
make  a  digest,  and  a  levy  of  the  local  school 
tax  shall  be  based  thereon.  Held^  that  under 
the  provisions  of  this  act  the  county  board  of 
education  is  required  to  lay  off  the  county  into 
school  districts,  and,  "after  the  board  of  educa- 
tion has  laid  off  the  county  as  required,'*  the 
school  trustees  are  to  be  elected  for  each  dis- 
trict in  the  county.  There  is  no  authority  of 
law  for  a  board  of  education  of  a  county  to  dis- 
regard these  positive  requirements,  and  to  mere- 
ly arbitrarily  lay  off  a  school  district  in  one 
part  of  a  county,  leaving  the  balance  of  the 
county  undivided.  A  school  district  thus  sought 
to  be  created  is  not  lawful,  and  the  authorities 
cannot  proceed  to  have  an  election  therein  to 
determine  the  question  of  levying  a  local  tax 
for  school  purposes. 

[Ed.  Note.~For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  42;  Dec.  Dig.  { 
24.*] 

2.  Schools  and  School  Districts  (J  24*)— 
Creation  of  Districts— Statutory  Provi- 
sions. 

The  county  board  of  education  of  Colum- 
bia county,  on  May  7,  1907,  adopted  the  fol- 
lowing resolution:  "After  discussmg  at  length 
the  school  district  situation,  motion  was  car- 
ried that  each  white  school  in  the  county  be 
regarded  as  the  center  of  the  various  school 
districts.  The  school  districts  thus  regarded 
shall  comply  with  the  requirements  of  section 
1    of    the   McMichael    act,    as    amended    1906. 


'For  otber  cases  see  same  topio  and  section  NUMBER  in  Deo.  *  Am.  Digs.  1907  to  date,  *  ReporUr  Indoces 
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Whenever  the  white  cltkeDS  of  any  sdiool  dk- 
tiict  want  to  supplement  the  eaid  school  fands 
by  leTyins  a  special  school  tax,  the  boundaries 
of  said  district  or  districts  shall  be  definitely 
fixed  by  the  county  surveyor  under  the  direc- 
tion of  the  county  board  of  education.  It  was 
ordered  that  the  Harlem  school  district  be  sur- 
veyed bv  the  county  surveyor  and  plat  made." 
Under  this  resolution  a  district  was  laid  off  un- 
der the  name  of  the  "Harlem  school  district." 
At  other  times  two  other  school  districts  were 
laid  off.  But  the  county  was  never  divided 
into  school  districts,  and  a  large  part  of  it  re- 
mained undivided,  including  long  and  irregu- 
larly shaped  strips  of  territory  intervening  be- 
tween the  districts  thus  laid  off.  Heldy  that 
this  was  neither  a  literal  nor  a  substantial  com- 
pliance with  the  law;  that  the  Harlem  dis- 
trict, thus  established,  was  not  a  lawful  school 
district;  and  an  election  within  such  district 
for  the  determination  of  the  question  of  im- 
I)OBing  a  local  tax  therein  was  illegal. 

[£d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  42;  Dec.  Dig.  | 
24.*] 

3.  Schools  and  School  Districts  (i  111*)— 
ILLBOAL  Ckbation  —  Injunction  of  Tax 
Election. 

Upon  due  and  proper  application  by  citi- 
sens  and  taxpayers  of  the  district  in  which  it 
was  sought  to  levy  a  local  school  tax  by  virtue 
of  an  election  held  as  indicated  in  the  preceding 
headnotes,  an  injunction  should  have  been 
granted. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §f  265-2GS;  Dec 
Dig.  i  ItL*] 

4.  Case  Distinguished. 

The  petition  was  brought  by  the  petition- 
ers, on  behalf  of  themselves  and  other  citizens 
and  taxpayers  similarly  situated.  The  plead- 
ings and  evidence  differentiated  it  from  the 
case  of  Irvin  v.  Gregory,  86  Ga.  606,  13  S.  E. 
12a  •  See  Jordan  v.  Franklin,  131  Ga.  487,  62 

5.  E.  673. 

Error  from  Superior  Court,  Columbia  Coun- 
ty; H.  C.  Hammond,  Judge. 

Action  by  William  Lausdell  and  others 
a^nst  F.  P.  King,  Tax  Collector,  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
bring  error.    Reversed. 

John  T.  West,  for  plaintiffs  in  error.  La- 
mar &  Callaway,  for  defendants  In  error. 

liUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(134  Ga.  6S2) 

WHITE  et  al.  r.  CITY  OF  ATLANTA  et  al. 

(Supreme  Court  of  Georgia.     May  11,   1910.) 

(8yUabu$  by  the  OoMrt,) 

1.  Statutes    (J   8%*)  — EJnaotmbnt  — Looai. 

BII.L8— ADVnmSElCSNT. 

The  question  of  preliminary  advertisement 
of  a  locaJ  bill  is  for  aetermination  by  the  Gen- 
eral Assembly  before  its  passage.  Burge  r. 
Mangum.  134  Ga.  — ,  67  S.  E.  857. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  S  6;  Dec.  Dig.  S  8V^.*] 

2.  Statutks  (ft  90*)— Special  Lboislation-' 
Imcobpobation  of  Cities— Amendment. 

The  law  embodied  in  Pol.  Code  1895,  §  683 
et  seq.,  is  not  such  a  preneral  law  in  regard  to 
the  incorporation  of  cities  as  to  render  it  un- 


constitutional for  the  Legislature,  which  had 
previously  chartered  a  city,  to  amend  such 
charter  so  as  to  extend  the  corporate  limits. 
Benning  v.  Smith,  108  Ga.  2S9,  88  S.  E.  823. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  99 ;  Dec.  Dig.  §  90.*] 

3.  Statutes  (f§  120,  141*)— Subjects  and  TI" 

TLES. 

The  act  of  August  14,  1909  (Acts  1909,  p. 
534),  providing  for  the  extension  of  the  munici- 
pal limits  of  Atlanta,  is  not  unconstitutional  on 
the  ground  that  it  contains  matter  not  covered 
by  the  caption,  or  because  it  does  not  set  out 
or  describe  the  act  to  be  amended.  Town  of 
Poulan  V.  Atlantic  Coast  Line  R.  Co.,  123  Ga. 
605,  51  S.  E.  657;  Mayor,  etc.,  of  Macon  r. 
Hughes,  110  Ga.  79CS  86  S.  E.  247. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  U  168-172,  209;  Dec.  Dig.  §§  120, 
141.  ♦] 

4.  Statutes  (§  107 ♦)— Subjects  and  Titles. 

Such  act  IS  not  unconstitution^  as  a  whole, 
or  as  to  the  extension  of  the  municipal  limits, 
on  the  ground  that  4t  contains  more  than  one 
subject-matter.  Smith  v.  Mayor  and  Council 
of  Macon,  129  Ga.  227,  58  S.  E  713;  Mayor 
and  Council  of  Americus  v.  Perry,  114  Ga.  871, 
40  S.  E.  1004,  57  U  R.  A.  230;  Stapleton  v. 
Perry,  117  Ga.  561,  43  S.  R  996. 

[Ed.  Note.-^For  other  cases,  see  Statutes, 
Cent  Dig.  S  126;    Dec.  Dig.  i  107.*1 

6.  MUNIdPAI.  COBPOBATIONB  ({  34*)— EXTEN- 
SION    OF    TEBBITOBT— POWEB     07     liBOISLA- 

TURE. 

While  the  Legislature  may  provide  for  an 
election  <t>  determine  whether  unincorporated 
territory  contiguous  to  a  municipal  corporation 
shall  be  annexed  thereto  and  the  corporate  lim- 
its extended  so  as  to  include  such  territory,  they 
are  not  obliged  to  do  so,  but  may  extend  the 
limits  without  the  consent  of  thoRe  residing  or 
owning  property  in  the  added  territory.  Toney 
V.  Macon,  119  Ga.  83,  46  S.  E.  80. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  f§  98-101;  Dec.  Dig. 
§  34.*1 

6.  Municipal  Corporations  (|  36*)— Annex- 
ation OF  Tebbitort— Liability  fob  Tax- 
ation. 

Where  the  Legislature  amends  the  charter 
of  a  municipality  so  as  to  extend  its  corporate 
limits  and  mclude  therein  contiguous  territory 
previously  unincorporated,  all  the  inhabitants 
and  their  property  within  the  limits  so  fixed  are 
subject  to  taxation  to  raise  municipal  revenue 
for  all  legitimate  purposes,  without  respect  to 
the  time  when  some  of  the  liabilities  arose. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  (  109;  Dec.  Dig.  ( 
36.*] 

7.  Municipal  Corporations  (§  36*)- Annbx- 
ATioN— Liability  for  Debts. 

Under  such  circumstances,  unless  otherwise 
provided  by  law,  debts  of  the  corporation  con- 
tracted before  the  limits  were  extended  are 
chargeable  upon  the  city  as  enlarged  by  the  ter- 
ritory added,  as  well  as  upon  that  included  in 
the  boundaries  before  they  were  extended. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  107;  Dec.  Dig.  | 
36.*] 

8*  Constitutional  Law  (J  190*)— Municipal 
Corporations  (8  859*)--Annexation— Lia- 
bility for  Indebtedness— Statutes— Re- 
troactive E3FFECT. 

Such  a  provision  in  the  act  extending  the 
limits  is  not  unconstitutional  on  the  ground  that 
it  is  retroactive  or  retrospective  as  to  the^u- 
nicipal  indebtedness  already  incurred  (Civ.  Code 
1895,   §  5730);    nor  on   the  ground   that  this 
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would  amount  to  binding  the  new  inhabitants 
by  a  previoualy  incurrea  debt  without  their 
baying  voted  to  incur  it  (Ciy.  Code  1895^  § 
6893). 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  §§  531--033 ;  Dec.  Dig.  { 
190;*  Municipal  Corporations,  Cent.  Dig.  § 
1841 ;   Dec.  Dig.  S  859.  ♦] 

9.  MUNICIPAI,  COBPOBATIONS  (§  36*)— ANNEX- 
ATION Debt&and  Assets  of  Annexed  Teb- 

BITORT. 

The  charters  of  Oakland  City  and  Battle 
Hill  were  repealed  by  separate  acts  (Acts  1909, 
p.  1201;  Acts  1908,  p.  407),  and  they  were 
taken  into  the  extended  limits  of  the  city  of 
Atlanta.  It  is  denied  in  the  answer  that  there 
was  any  bonded  indebtedness  of  those  munici- 
palities, or  that  the  city  of  Atlanta  assumed 
any  such;  and  it  was  alleged  that  there  was 
only  a  comparatively  small  amount  of  outstand- 
ing liabilities  on  the  part  of  Oakland  city,  to 
counterbalance  which  there  was  a  greater 
amount  of  municipal  assets.  HeZd,  that  in  be- 
coming incorporated  as  a  part  of  the  city  of 
Atlanta,  in  the  absence  of  any  contrary  provi- 
sion, such  public  assets  and  liabilities  both  pass- 
ed to  that  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coiporations,  Cent  Dig.  9S  106,  107 ;  Dec.  Dig. 
i  36.*] 

10.  MuNiciPAi.  COBPOBATIONS  (9$  859, 868, 870, 
957*)— Validitt  of  Statute— Annexation 
TO  Cnr- Aid  to  Cobpobation— Pbovision 
FOB  Payment  of  Debts. 

The  act  of  1909  is  not  unconstitutional  on 
the  ground  that  it  seeks  to  loan  the* credit  of 
Atlanta  to  Oakland  City  (Civ.  Code  1895,  9 
5891),  or  that  it  causes  the  incurring  of  a  new 
debt  without  a  vote  (Civ.  Code  1895,  99  5893, 
5897),  or  that  it  will  cause  a  tax  in  the  city  of 
Atlanta  to  pay  the  debt  of  Oakland  City. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  99  1814,  1817,  1842. 
2015-2022;    Dec  Dig.  99  850,  868,  870,  957.*] 

11.  Municipal  Cobpobations  (9  957*)— Va- 
lidity OF  Statutb>— Annexation  to  City- 
Taxation. 

The  act  above  mentioned  is  not  unconstitu- 
tional on  the  ground  that  the  inhabitants  of  the 
added  territory  will  be  taxed  for  the  support  of 
the  public  schools  of  Atlanta,  as  to  the  estab- 
lishment of  which  they  had  no  vote. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  99  2015-2022;  Dec. 
Dig.  9  957.*] 

12.  Constitutional  Law  (9  46*)— Constitu- 
tionality OF  Statute— Necessity  op  De- 
tbbmination. 

If  there  be  some  special  provisions  of  the 
act  of  1909  which  are  unconstitutional,  they  are 
not  such  integral  parts  of  it  as  to  render  the 
whole  invalid.  Nor  is  it  necessary  to  pass  up- 
on them  until  some  person  affected  by  them 
shall  seek  appropriate  relief  in  regard  thereto. 
They  furnished  no  ground  to  declare  the  ex- 
tension of  the  limits  of  the  city  of  Atlanta  il- 
legal for  the  reasons  urged  against  it  in  the 
present  suit,  or  to  authorize  an  injunction 
against  the  inclusion  of  the  territory  where  the 
plaintiffs  reside  or  hold  property. 

[Ed,  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  99  43-45 ;   Dec.  Dig.  9  46.*1 

13.  Statutes  (§  G4*)— Validity  of  Statute- 
Partial  Invalidity. 

If  there  be  an  inaccuracy  in  stating  the  cor- 
porate name  of  a  railroad  company  whose  right 
of  way  forms  for  a  short  distance  one  boundary 
of  the  extended  limits,  but  which  is  so  named 
as  to  be  readily  recognized  and  located,  as  aver- 
red in  the  sworn  statements  of  the  answer,  this 


furnishes  no  ground   for   declaring  the   entire 
act  void  or  for  granting  an  injunction. 

[Ed.  Note.— For  other  cases,  see  StatuteSp 
Cent  Dig.  9  61 ;   Dec  Dig.  9  64.*] 

Error  from  Superior  0)iirt,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  H.  M.  White  and  others  against 
the  city  of  Atlanta  and  othera  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Robt  L.  Rodgers  and  J.  D.  Kilpatrick,  for 
plaintiffs  in  error.  Jas.  L.  Mason  and  W.  D. 
Ellis,  Jr.,  for  defendants  in  error. 

LUMPKIN,  J.  By  the  act  of  August  14, 
1909  (Acts  1909,  p.  534),  the  corporate  limits 
of  the  city  of  Atlanta  were  extended.  Some 
of  the  residents  and  taxpayers  of  the  terri- 
tory which  had  previously  been  outside  of  the 
corporate  limits,  and  which  by  the  act  was 
included  therein,  filed  an  equitable  petition 
to  enjoin  the  city  and  its  officers  from  putting 
the  act  into  effect  so  as  to  include  such  new 
territory.  The  injunction  was  denied.  Num- 
erous grounds  of  objection  were  raised.  Most 
of  them  are  controlled  by  decisions  of  this 
court  heretofore  rendered,  and  require  no 
discussion  beyond  the  rulings  made  in  the 
headnotes. 

It  was  contended  that  the  act  was  unconsti- 
tutional on  the  ground  that  it  contained  mat- 
ter different  from  and  not  included  in  its  title. 
Civ.  Code  1895,  9  5771.  An  inspection  of  the 
act  shows  that  its  caption  covers  four  pages 
and  a  fraction  of  printed  matter,  referring  to 
the  amendment  of  the  city  charter  by  extend- 
ing the  corporate  limits,  the  extending  of  ju- 
risdiction over  the  new  territory,  the  redis- 
tricting  of  the  city  so  as  to  include  the  addi- 
tional territory  in  the  different  wards,  the 
authorizing  of  the  making  of  such  changes, 
and  the  passing  of  such  ordinances  as  might 
be  necessary  or  advisable  in  readjusting 
the  city  limits  as  extended  (which  are  de- 
scribed at  length),  and  terminating  with 
the  cabalistic  words  "and  for  other  purpos- 
es." The  body  of  the  act  covers  Somewhat 
more  than  seven  pages.  So  that  it  will  ap- 
pear that  the  caption  not  only  covers  the  act 
legally,  but  to  a  considerable  extent  is  suffi- 
cient to  cover  it  physically,  applied  by  the 
rule  of  square  measure.  If  subject  to  criti- 
cism at  all,  it  would  be  rather  for  plethora 
than  minimization. 

The  Legislature  has  the  power  to  extend 
the  corporate  limits  of  a  city.  In  doing  so 
they  may  provide  for  the  holding  of  an  elec- 
tion to  determine  whether  or  not  the  exten- 
sion shall  be  made,  but  they  are  not  com- 
pelled to  do  so.  Beyond  the  publication  re- 
quired by  the  constitution  to  be  made  before 
the  Introduction  or  passage  of  a  local  act, 
there  Is  no  requirement  for  giving  notice  or 
obtaining  the  consent  of  persons  residing  in 
the  unincorporated  territory  which  is  to  be 
added  to  the  city.    When  included  within  the 
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dty  by  legislatlTe  enactment,  they  take  the 
advantages  of  being  residents  or  taxpayers 
of  the  municipality,  and  they  become  subject 
to  the  corresponding  proportionate  burden, 
in  the  absence  of  lawful  provision  to  the  con- 
trary. Receiving  such  benefits  as  may  arise 
to  residents  of  a  city  in  connection  with  po- 
lice protection,  lighting,  water,  sewers,  or  the 
like,  there  is  no  injustice  in  requiring  that  they 
should  share  with  other  residents  or  taxpay- 
ers of  the  city  in  proportionately  carrying 
the  municipal  burdens.  Nor  is  it  in  violation 
of  the  constitutional  provisions  against  the 
incurring  of  debts  by  counties  or  municipali- 
ties except  by  an  election  held  for  that  pur- 
pose that  the  new  residents  become  an  inte- 
gral part  of  the  municlpality>  and  as  such 
may  be  subject  to  taxation  to  assist  in  paying 
debts  already  incurred.  By  way  of  illustra- 
tion, suppose  a  system  of  waterworks 
had  been  established  by  means  of  the  issu- 
ance of  bonds,  and  residents  of  the  add- 
ed district  were  allowed,  as  the  pipes 
could  be  extended,  to  make  water  connections 
therefrom  to  their  property,  certainly  they 
ought  not  to  foe  allowed  to  receive  the  benefits 
of  the  established  system  without  assisting 
in  the  discharge  of  the  burden  entailed  by  it 
To  endeavor  to  keep  separate  accounts  for 
different  portions  of  a  city  might  create  great 
confusion.  While  to  a  certain  extent  the  Leg- 
islature may  make  distinctive  provisions  legit- 
imate in  connection  with  adding  the  new  ter- 
ritory to  the  city,  an  effort  to  make  perma- 
nent discriminatory  provisions  as  to  'differ- 
ent parts  of  a  municipality  would  be  more 
likely  to  raise  constitutional  questions  than 
to  allay  them.  We  need  not  discuss  the  ex- 
tent to  which  the  Legislature  may  go  in  that 
direction.  What  we  now  hold  is  that  the  in- 
habitants in  the  newly  added  territory  have 
not  raised  any  valid  constitutional  objection 
to  the  act  on  the  ground  that  the  new  Inhabi- 
tants of  the  city  and  their  property  will  be 
proportionately  subject  to  taxation  to  meet 
the  liabilitieB  already  existing.  Cash  v.  Town 
of  Douglasville,  94  Ga.  557,  20  S.  E.  438;  To- 
ney  v.  Mayor  and  Council  of  Macon,  119  6a. 
83,  46  S.  E.  80;  1  Dill.  Mun.  Corp.  (4th  Ed.) 
S  185;  Wade  V.  City  of  Richmond,  18  Grat 
(Va.)  583;  Washburn  v.  City  of  Oshkosh,  60 
Wis.  453,  19  N.  W.  364;  Cheaney  v.  Hooser,  9 
B.  Mon.  (Ky.)  330;  28  Cyc  184,  220  (G),  221, 
222. 

Th^  repeal  of  the  charters  of  Battle  Hill 
and  Oakland  City,  which  corporations  were 
situated  just  outside  the  limits  of  Atlanta, 
and  including  those  places  in  the  extended 
limits  of  the  last-named  city,  furnished  no 
ground  for  objection  on  the  part  of  residents 
of  certain  other  territory  which  was  also  in- 
cluded in  the  extended  limits.  Nor  did  it 
render  the  act  unconstitutional  that  Oakland 
City  had  certain  public  property  and  owed  a 
small  amount  of  floating  indebtedness,  and 
that    the    Legislature   provided    that    these 


should  be  taken  over  by  the  City  of  Atlanta 
as  enlarged.  Mt  Pleasant  v.  Beckwith,  100 
U.  8.  514,  25  L.  Bd.  699. 

That  there  are  some  unusual  features  in 
the  act  of  1909  must  be  conceded.  Several  of 
its  provisions  are  vigorously  attacked  by  the 
plaintiffs  in  the  present  case,  such  as  the 
making  of  a  legislative  provision  in  regard  to 
a  single  police  officer  in  Oakland  City,  and 
exempting  him  from  certain  requirements  ap- 
plicable generally  to  the  police  force  of  Atlan- 
ta, of  which  he  becomes  a  part;  a  provision 
restricting  the  jurisdiction  of  justices  of  the 
peace  in  the  newly  acquired  territory  by  a 
rule  different  from  that  applicable  tnder  the 
general  law  to  justices  within  the  original  lim- 
its ;  and  certain  provisions  in  regard  to  the 
election  of  aldermen  and  councilmen.  The 
time  for  holding  the  election  has  long  passed, 
and  this  is  not  a  proceeding  either  to  prevent 
the  election  or  to  test  it  We  do  not  deem  it 
necessary  to  pass  upon  the  validity  of  these 
points  raised  by  the  plaintiffs.  If  any  of  the 
provisions  of  the  act  complained  of  are  inval- 
id or  unconstitutional,  they  do  not  form  such 
an  essential  part  of  the  entire  act  as  to  ren- 
der it  all  void.  If  any  one  or  more  of  them 
should  be  held  invalid,  they  could  be  elimin- 
ated, and  the  act  still  left  to  stand  as  a 
whole.  They  furnish  no  reason  for  declaring 
the  entire  act  void  and  granting  an  injunc^ 
tion,  so  that  the  plaintiffs  may  remain  out- 
side the  city. 

None  of  the  other  grounds  of  attack  were 
such  as  to  require  a  holding  that  the  judge 
erred  In  refusing  the  injunction  sought 

Judgment  affirmed.  All  the  Justices  ocm- 
cur. 


(67  W.  Va.  417) 
McGLAMERY  et  al.  v.  JACKSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  3,  1910.) 

(Byllahus  hy  the  Court,) 

"L  Action  on  ths  Case  (S  4*)— Declabation. 
Lack  of  an  ad  damnum  clause  in  a  dec- 
laration in  trespass  on  the  case  is  an  omission 
of  matter  of  substance  and  cannot  be  disre- 
garded on  a  demurrer  to  the  declaration. 

[Ed.  Note.—Por  other  cases,   see  Action   oo 
the  Case,  Cent  Dig.  i  42;  Dec.  Dig.  S  4.*] 

2.   PI.EADINO  (S  433*)->AlDER  BT  VEBDICT. 

When  a  demurrer  has  been  interposed  for 
such  a  defect,  it  is  neither  waived  nor  cured 
by  the  verdict. 

[Ed.    Note.-— For   other   cases,    see   Pleading, 
Dec.  Dig.  §  433.*1 

3.  Waste  (§  12*)— Whef  Action  Maintaih- 
ABT.E— Rights  of  Remain dbrman. 

Trespass  on  the  case  in  the  nature  of  aa 
action  for  waste  may  be  maintained  bv  a  re- 
versioner, vested  with  the  remainder  in  tee  sii»- 
ple,  against  the  life  tenant,  for  injury  done  to 
the  estate  in  remainder  by  the  cutting  of  timber 
on  the  land. 

[Ed.  Note.— For  other  cases,  see  Waste,  Gent 
Dig.  S  21 ;    Dec.  Dig.  9  12.*] 
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4  Dbbds  a  133*)— CoNSTBUcnoN— Nature  or 

BSTATS. 

A  deed  by  which  the  rrantor,  reserring  to 
himself  a  life  estate  in  the  land,  iri&ntB  and 
conreys,  to  his  granddaughters,  for  and  in  con- 
sideration of  natural  love  and  affection  and  $5 
in  money,  'Hhe  remainder  in  fee  simple  after 
the  life  estate  therein"  of  himself,  vests  a 
present  estate  in  remainder  in  the  grantees. 

[E3d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  368;    Dec.  Dig.  i  133.*] 

Error  to  Circuit  Court,  Greenbrier  County. 

Action  by  Cora  McGlamery  and  others 
against  James  W.  Jackson.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Henry  Gilmer,  for  plaintiff  in  error. 
Charles  S.  Dice,  for  defendants  in  error. 

POFFENBARGER,  J.  In  an  action  of  tres- 
pass on  the  case  for  timber  cut  and  removed 
from  certain  land,  Cora  McGlamery  and  Jo- 
sie  Winifred  McGlamery,  claiming  estates  in 
remainder  in  the  land,  recovered  a  Judgment 
for  $637,  against  James  W.  Jackson,  the  life 
tenant,  in  the  circuit  court  of  Greenbrier 
county.  As  the  declaration  contains  no  ad 
damnum  clause,  its  sufficiency  was  challeng- 
ed by  demurrer,  and,  the  demurrer  having 
been  overruled,  there  was  a  motion  in  arrest 
of  Judgment,  because  of  the  defect  in  the  dec- 
laration, which  motion  was  likewise  over- 
ruled. 

Propriety  of  the  remedy  is  not  denied;  but, 
if  It  were,  that  question  has  been  settled. 
An  action  of  trespass  on  the  case  In  the  na- 
ture of  an  action  for  waste  is  available  to 
the  reversioner  against  the  life  tenant.  Rog- 
ers V.  Boom  &  Driving  Co.,  41  W.  Va.  503,  23 
S.  E.  919,  26  S.  E.  1008;  Moses  v.  Old  Do- 
minion Co.,  75  Va.  95. 

If  there  had  been  no  demurrer  to  the  dec- 
laration, the  verdict  would  have  cured  the 
defect,  or,  to  be  more  accurate,  the  defect 
would  be  harmless  because  the  declaration 
could  be  amended  by  the  writ,  which  Is  treat- 
ed as  a  part  of  the  record  for  purposes  of 
amendment.  Stevens  v.  White,  2  Wash.  (Va.) 
203;  Palmer  v.  Mill,  3  Hen.  &  M.  (Va.)  502; 
Hook  V.  Tumbull,  6  Call  (Va.)  85.  As  the 
declaration  Is  susceptible  of  amendment  by 
the  record,  it  is  plausibly  insisted  that  the 
defect  Is  not  prejudicial ;  but  this  reasoning 
carries  on  its  face  an  admission  of  the  ma- 
teriality of  the  omitted  matter.  If  the  ad 
damnum  clause  were  mere  matter  of  form 
and  not  of  substance,  no  amendment  would 
be  necessary.  The  omission  thereof  could  be 
ignored  on  a  demurrer.  As  an  amendment  is 
necessary,  in  order  to  make  the  declaration 
sustain  the  Judgment,  it  necessarily  follows 
that  the  allegation,  when  in,  is  one  of  sub- 
stance. Therefore  it  is  not  dispensed  with 
by  section  20  of  chapter  125  of  the  Code  of 
1900,  saying  the  court  shall  not  regard,  on 
iemnrrer.  any  defect  or  imperfection  in  the 
declaration,  unless  there  be  omitted  some- 
thing so  essential  to  the  action  that  Judgment 


according  to  law  and  the  very  right  of  the 
cause  cannot  be  glveiL  Injury  and  damage 
constitute  the  very  gist  or  gravamen  of  an 
action  of  trespass  on  the  case.  Just  as  the 
promise  constitutes  the  basis  of  an  action  of 
assumpsit  The  claim  of  damages  may  per- 
form a  very  Important  function.  It  apprises 
the  defendant  of  the  amount  of  the  claim. 
If  it  be  but  a  hundred  dollars,  he  may  not 
wish  to  defend ;  but,  if  it  be  a  thousand  dol- 
lars, he  may  desire  to  do  so.  Whatever  the 
reason  may  be  for  its  materiality,  no  deci- 
sion of  this  court  or  the  Virginia  court  goes 
so  far  as  to  authorize  omission  of  the  ad 
damnum  clause.  On  the  contrary,  its  mate- 
riality is  admitted  and  confessed  in  the  as- 
sertion that  the  effect  of  its  omission  can  be 
cured  by  amendment  Moreover,  none  of 
them  say  It  can  be  disregarded  on  demurrer. 
If  there  had  been  no  demurrer,  the  defect 
would  be  cured  by  section  3  of  chapter  134, 
saying  no  Judgment  shall  be  reversed  for  any 
defect  imperfection,  or  omission  which  might 
have  been  taken  advantage  of  on  n  demurrer 
but  was  not  so  taken  advantage  of. 

In  Craighlll  v.  Page,  2  Hen.  &  M.  (Va.)  446, 
457,  Judge  Tucker  said :  "It  Is  not  necessary 
to  lay  damages  in  the  declaration  tn  an  ac- 
tion of  debt.'*  This  may  be  true,  inasmuch 
as  the  declaration  in  debt  demands  a  certain 
sum  of  money,  and  the  gist  of  the  action  is 
nonpayment  thereof.  For  this  reason,  it  may 
be  distinguished  from  trespass  on  the  case 
and  others  sounding  In  damages,  wherefore 
the  decision  is  not  a  precedent  for  the  omis- 
sion in  one  'of  this  class.  Allison  v.  Bank,  6 
Rand.  (Va.)  204,  relied  upon  here,  was  also 
an  action  of  debt  In  5  Ency.  Pi.  &  Pr.  p. 
707,  a  number  of  decisions  are  cited  for  the 
proposition  that  the  declaration  can  always 
be  amended  as  to  the  damages  by  the  writ 
and  that  therefore  the  defect  is  unavailing 
in  an  appellate  court;  but  an  examination  of 
these  decisions  shows  that  none  of  them  were 
actions  of  trespass  on  the  case.  Some  were 
actions  of  assumpsit  and  treated  very  much 
like  actions  of  debt  Farley's  Adm'r  v.  Nelse, 
4  Ala.  185;  Proctor  v.  Crozier,  6  B.  Mon.  (Ky.) 
268.  One  was  an  action  of  debt  McWhort- 
er  V.  Standlfer,  2  Port  (Ala.)  519.  Others  ap- 
prove and  justify  the  allowance  of  amend- 
ment by  the  trial  court  before  Judgment  in 
respect  to  such  defect.  Eaton  ▼.  Case,  17  R. 
I.  429,  22  Atl.  943;  Merrill  v.  Curtis,  57  Me. 
152;  Burleigh  &  Co.  v.  Merrill,  49  N.  .H.  35. 
In  some  of  these  cases,  there  was  no  demur- 
rer, and  the  defect  was  declared  to  have  been 
cured  by  the  statute  of  Jeofails.  Like  our  own 
decisions,  all  of  these  assert  the  materiality 
of  the  allegation  of  damages,  by  declaring 
the  necessity  of  an  amendment  to  supply  the 
omission  thereof,  or  waiver  by  failure  to  de- 
mur on  account  thereof.  In  those  instances 
in  which  demurrers  have  been  interposed,  the 
ad  damnum  clause  has  been  held  to  be  mat- 
ter of  substance.     Brownson  v.  Wallace,  4 
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Blatcbf.  465,  Fed.  Cas.  No.  2012;  Deveaa  y. 
Skidmore,  47  Conn.  19;  Sedberry  v.  Verplank 
CTez.  CIt.  App.)  SI  S.  W.  242;  Goodall  ▼.  Har- 
rison, 2  Mo.  158 ;  May  t.  Bank,  0  Ind.  235 ; 
Webb  T.  Thompson,  23  Ind.  431. 

Tbat  tbe  amendment  can  be  made  by  the 
record,  when  a  demurrer  has  been  interposed 
and  erroneously  overrnled,  as  easily  as  when 
the  objection  was  not  so  made,  constitutes  a 
strong  argument  against  reversal  for  such 
omission,  it  must  be  admitted ;  but  there  has 
been  no  waiver  of  the  defect,  nor  has  the 
amendment  been  made.  The  defendant  was 
entitled  to  a  sufficient  declaration  before  pro- 
ceeding to  trial,  and  could  have  compelled 
dismissal  of  the  action  for  lack  thereof,  on 
refusal  to  amend.  He  did  everything  in  his 
power  to  avail  himself  of  this  right  and  it 
was  denied  to  him.  In  view  of  this,  we  do 
not  see  how  he  can  be  precluded  from  insist- 
ing upon  it  here.  The  motion  in  arrest  of 
judgment  should  have  been  sustained. 

As  the  case  may  come  up  for  trial  on  an 
amended  declaration,  it  becomes  necessary  to 
pass  upon  another  objection,  namely,  that  the 
plaintiffs,  having  no  right  to  possession  of 
the  land,  since  they  take  in  remainder  after 
a  life  estate,  under  the  deed  conferring  their 
title,  cannot  recover  damages  for  timber  cut 
from  the  land.  A  remainderman  can  recover 
damages  for  injury  done  to  his  estate.  Jor- 
dan V.  Oity  of  Benwood,  42  W.  Va.  812,  26 
S.  E.  266,  36  L.  R.  A.  519,  57  Am.  St.  Rep. 
859. 

It  is  also  urged  that  the  deed  does  not 
vest  any  present  estate  in  the  plaintiffs.  The 
defendant  is  the  grantor  therein.  For  and  in 
consideration  of  natural  love  and  affection 
and  $5  in  hand  paid,  he  conveyed  the  land 
to  the  t)laintiff8,  his  granddaughters,  subject 
to  a  life  estate  reserved  to  himself.  The 
granting  clause  is  as  follows :  'The  party  of 
the  first  part  does  by  these  presents  grant 
and  convey  unto  the  said  party  of  the  sec- 
ond part  the  following  real  estate,  viz. :  The 
remainder  in  fee  simple  after  the  life  estate 
therein  of  the  said  James  W.  Jackson,  which 
he  hereby  expressly  reserves,  in  one  hundred 
and  thirty  acres  of  land,  a  portion  of  said 
James  W.  Jackson*s  home  place.*'  After  the 
description  of  the  premises,  a  clause  was  in- 
serted by  which  the  grantor  covenanted  for 
good  title  and  right  to  convey  and  against 
incumbrances,  and  warranted  the  title  gen- 
erally. The  deed  was  acknowledged  and  ad- 
mitted to  record.  The  contention  that  it  does 
not  vest  any  present  estate  in  the  grantees, 
but  is  in  fact  a  testamentary  paper,  intend- 
ed to  have  no  effect  and  to  pass  po  title  un- 
til after  the  death  of  the  grantor,  cannot  be 
sustained,  in  view  of  what  is  said  in  Lauck 
v.  Logan,  45  W.  Va.  251,  81  S.  B.  986,  of  a 
deed  containing  a  clause  purporting  to  limit 
the  effect  thereof  until  after  the  death  of  the 
grantor.  Here  an  estate  is  granted  by  words, 
purporting  to  make  it  take  effect  at  once,  and 


unattended  by  any  Inconsistent  danse  or 
terms.  The  intent  to  pass  an  estate  In  pre- 
sentl  is  clear  beyond  the  shadow  of  doubt 

For  the  reasons  stated,  tiie  judgment  will 
be  reversed,  the  verdict  set  aside,  the  demur- 
rer sustained,  and  the  case  remanded,  with 
leave  to  the  plaintiffs  to  amend  their  declar- 
ation. 


(67  W.  Va.  448J 
THACKBR  COAL  &  COKE  CO.  v.  NOB- 
FOLK  &  W.  RY.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  3,  1910.) 

(8vllahu$  ly  the  Court.) 

1.  Commerce  (S  89*)— Iittebstate  Commsbob 
—  BoHEDULE  OF  Rates  *-  Jurisdiction  of 
State  Court. 

A  court  of  equity  of  this  state  has  no  ju- 
risdiction to  enjoin  a  railroad  company  engag- 
ed in  interstate  transportation  from  filing  with 
the  Interstate  Commerce  Commission  a  schedule 
of  its  rates  for  transportation  of  coal  from  a 
point  in  this  state  to  a  point  in  another  state, 
on  the  ground  that  such  rates  are  unreasonable, 
unfair,  and  discriminatory. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  S  89.*3 

2.  Commerce  ({  85*)— Interstate  Commerce 
—Power  of  Interstate  (Dommsrce  Commis- 
sion. 

It  is  the  exclusive  power  of  the  Interstate 
Commerce  Commission,  in  the  first  instance,  to 
pass  on  the  fairness  and  reasonableness  of  rates 
contained  in  the  schedule  of  rates  fixed  by  an 
interstate  carrier  on  articles  transported  in  in- 
terstate commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  I  138 ;    Dec.  Dig.  9  85,*3 

Appeal  from  Circuit  Court,  Mingo  County. 

Bill  by  the  Thacker  Coal  &  Ck)ke  Company 
against  the  Noi-folk  &,  Western  Railway 
Company.  Decree  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Vinson  &  Thompson,  for  appellant  Holt 
&  Duncan,  Joseph  I.  Doran,  and  Theodore 
W.  Reath,  for  aiq;)eUee. 

BRANNON,  J.  The  Thacker  Coal  &  Coke 
Company  brought  a  suit  in  equity  in  the  clr^ 
cuit  court  of  Mingo  county  against  the  Nor- 
folk &  Western  Railway  Company  to  enjoin 
the  railroad  company  from  filing  with  the 
Interstate  Ck>mmerce  Commission  a  sched- 
ule of  rate  charges  for  transportation  of  coal 
from  the  mines  of  the  coal  company,  in  the 
state  of  West  Virginia,  to  points  on  the  lakes 
in  the  state  of  Ohio  and  other  states,  which 
schedule  increased  the  rates  over  those  ex- 
isting; the  railroad  company  alleging  that 
lower  rates  were  accorded  to  other  railroad 
carriers  carrying  coal  from  Pennsylvania  and 
Ohio  in  competition  with  West  Virginia  coal, 
and  that  the  rates  proposed  by  such  schedule 
were  dlscriminatoiT,  unjust,  and  unreason- 
ahle,  and  would  entail  irreparable  injury  and 
probable  ruin  upon  the  Thacker  Coal  Oom- 
pany.     Upon  Its  bill  a  temporary  injunctlOD 
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was  granted,  and,  this  Injunction  having 
been  dissolved,  the  Thacker  Coal  Company 
appeals. 

The  case  is  one  purely  of  interstate  com- 
merce. Its  solution  rests  upon  that  act  of 
Congress  known  as  the  "interstate  commerce 
act"  U.  S.  Comp.  St  1901,  vol.  3,  p.  3153. 
We  must  follow  federal  decision  upon  this 
act  We  know  that  the  great  subject  of  In- 
terstate commerce  has  been  committed  to  the 
power,  the  vast  power,  of  Congress  by  that 
provision  of  the  national  Constitution  declar- 
ing that  'the  Congress  shall  have  power 
♦  ♦  •  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states."  Un- 
der this  grant  of  power  was  passed  the  inter- 
state commerce  act,  torching,  controlling,  and 
regulating,  to  large  extent,  and  in  material 
respects,  commerce  passing  state  lines.  A 
leading  feature  of  that  act,  one  controlling 
this  case,  is  that  it  establishes  a  commission 
of  weighty  Jurisdiction  over  interstate  com- 
merce, a  Jurisdiction  to  supervise,  regulate, 
we  may  say  dictate,  interstate  commerce, 
called  in  the  act  the  "Interstate  Commerce 
Commission,"  and  it  gives  carriers  engaged 
in  such  commerce  right  to  fix  rates  in  tbe 
first  instance,  and  requires  them  to  do  so, 
and  to  print  schedules  of  such  rates,  and  file 
the  schedules  with  the  Interstate  Commerce 
Commission,  and  requires  the  carrier  to  con- 
form to  the  rates  fixed  in  such  schedule  un- 
der severe  penalties  for  over  or  discrimina- 
tive charge.  The  act,  in  section  13,  gives  any 
one  complaining  of  anything  done  or  omit- 
•  ted  by  a  carrier  to  his  injury  In  contraven- 
tion of  the  act,  right  to  file  a  complaint  with 
the  commission  stating  tbe  wrong,  and  pro- 
vides for  notice  to  the  carrier  and  a  full 
hearing  of  the  complaint,  and  section  15  pro- 
vides that  if  upon  such  hearing  the  commis- 
sion shall  be  of  opinion  that  tbe  rates  de- 
manded or  collected,  or  any  act,  regulation, 
or  practice  by  the  carrier  touching  snch 
rates,  are  unjust,  unreasonable,  or  unjustly 
discriminatory,  or  unduly  preferential  or  pre- 
judicial, or  otherwise  In  violation  of  the 
act,  tbe.  commission  shall  determine  what 
will  be  the  Just  or  reasonable  rates  to  be 
thereafter  observed,  and  what  regulation  or 
practice  in  respect  to  transportation  is  just, 
fair,  and  reasonable,  to  be  thereafter  follow- 
ed, and  to  make  an  order  that  the  carrier 
shall  cease  and  desist  from  such  violation. 
U.  S.  Compw  St  Supp.  1907,  f  15,  amended 
page  900,  Supp.  1909.  p.  1158.  As  stated,  sec- 
tion 13  of  the  original  Interstate  commerce 
act  gives  a  party  injured  right  to  complain  to 
tbe  commission,  and  section  14  gives  power 
to  investigate  and  make  order  in  the  prem- 
ises, and  section  16  as  amended  In  1887  gives 
power  to  the  commission  to  render  judgment 
that  the  carrier  pay  the  party  injured  dam- 
ages, and  in  case  of  nonpayment  the  party 
may  file  a  bill  in  the  United  States  Circuit 
Court  to  enforce  the  order  or  judgment  of 
the  commission.  U  S.  Comp.  St.  1001,  p. 
8165,  Supp.  1907,  p.  902.     Section  12  gives 


the  commission  latitudinous  authority  to  in* 
quire  into  the  business  of  carriers,  and  keep 
Itself  Informed  of  their  conduct,  and  demand 
information  of  the  carriers,  and  commands 
It  to  enforce  all  the  provisions  of  the  act* 
and  it  is  given  authority  itself  to  institutt 
legal  proceedings  and  call  upon  district  attor* 
neys  to  prosecute  proceedings,  under  the  di- 
rection of  the  Attorney  General,  for  the  en-> 
forcement  of  the  act  and  for  punishment  for 
Its  violation. 

In  this  statement  of  some  of  the  provisions 
of  this  voluminous  act,  we  see  that  Congress 
has  assumed  jurisdiction  over  interstate  com- 
merce; that  it  has  made  regulations  as  to 
it,  particularly  as  to  the  matt^in  hand^ 
rates  of  transportation;  that  it  has  created  a 
tribunal  for  testing  the  character  and  fair- 
ness of  such  rates,  with  wide  powers  to 
judge  them,  and  with  power  to  modify  them 
so  as  to  conform  to  right  and  reasonableness. 
We  see  that  there  is  nothing  more  distinctly 
committed  to  the  jurisdiction  of  this  tribunal 
than  the  matter  of  rates--the  schedule  of 
rates.  This  schedule  must  go  at  once  to 
this  commission,  the  only  authority  to  deal 
with  it,  at  least  in  the  first  Instance,  if  the 
act  is  obeyed;  a  tribunal  created  by  Con- 
gress under  its  exclusive  power  over  inter- 
state commerce,  and  given  a  subject-matter 
for  its  action.  Yet  a  state  court  is  asked  to 
grant  a  perpetual  injunction  to  debar  a  great 
Interstate  railroad  from  fixing  rates  and  fil- 
ing them  with  the  commission.  A  stats 
court  Is  asked  to  say  that  this  schedule  shall 
never  reach  that  commission.  It  does  seem 
to  me  that  the  very  statement  of  the  propo- 
sition is  Its  own  refutation.  But  we  are  not 
without  authority  to  support  this  position. 
I  consider  that  a  decision  of  the  United 
States  Supreme  Court,  in  principle,  does  so. 
Texas  &  Pacific  Ry.  Co.  v.  Abilene  Co.,  204 
U.  S.  426,  27  Sup.  Ct  350,  51  Lp.  Ed.  553. 
The  Abilene  Company  sued  the  railroad 
company  for  charges  claimed  to  be  unreason- 
able and  unjust  rates,  though  they  did  not 
exceed  the  rates  specified  in  a  schedule  filed 
with  the  Interstate  Commerce  Commission* 
It  was  held  that  such  schedule  was  final  un- 
til changed  by  the  commission.  This  was  so 
because  it  rested  with  the  commission  to  say, 
and  the  schedule  was  the  rule  until  its  action 
deprived  the  schedule  of  force.  The  court 
held  that:  "The  interstate  commerce  act  was 
intended  to  a  (ford  an  effective  and  compre- 
hensive means  of  redressing  wrongs  result- 
ing from  unjust  discriminations  and  undue 
preference,  and  to  that  end  placed  upon  car- 
riers the  duty  of  publishing  schedules  of  rea- 
sonable and  uniform  rates;  and«  consistently 
with  the  provisions  of  that  law,  a  shipper 
cannot  maintain  an  action  at  common  law  in 
a  state  court  for  excessive  and  unreasonable 
freight  rates  exacted  on  interstate  shipments 
wbere  the  rates  charged  were  those  which 
had  been  duly  fixed  by  the  carrier  accord- 
ing to  the  act  and  had  not  been  found  to  be 
unreasonable   by   the   Interstate   Commerce 
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Oommlssion.'*  This  court  followed  the  Abil- 
ene Oase  In  Robinson  v.  B.  &  0.  B.  Co.,  64 
W.  Ya.  406,  63  8.  B.  823.  Its  iHrinciple  de- 
cides this  case. 

As  will  be  suggested  to  the  mind  at  once, 
and -as  pointed  oat  in  those  cases^  If  sach 
action  could  be  maintained,  then  a  Jury  and 
state  court  would  hold  one  rate  to  be  proper, 
and  the  comml88i<Mi  another.  Which  shall 
prevail?  If  the  state  court's  rate,  then  of 
what  force  the  act  of  Congress  and  the  Judg- 
ment of  the  commission  under  It?  The  fed- 
eral power.  In  a  matter  which  nobody  will 
deny  to  be  within  its  constitutional  jurisdic- 
tion, would  be  nullified.  One  state  one  rate, 
another  another,  the  federal  tribunal  anoth- 
er, and  confusion  worse  confounded!  Just 
the  same  may  be  said  in  our  case.  If  we 
stop  that  schedule  on  its  way,  and  thus  pre- 
vent any  action  on  it  by  the  commission,  do 
we  not  nullify  the  act  of  Congress  and 
render  the  Jurisdiction  of  the  commission 
abortive?  In  Central  Stock  Yard  Co.  v.  L.  & 
N.  R,  Co.  (C.  a)  112  Fed.  823,  it  is  held  that 
a  complaining  shipper  must  go  to  the  com- 
mission for  relief,  as  the  remedy  given  by 
the  act  through  it  is  exclusive.  So  in  Amer- 
ican Union  Coal  Co.  v.  Pa.  R.  Co.  (C.  C.)  159 
Fed.  278,  and  Great  Northern  Co.  v.  Kalis- 
peU,  165  Fed.  25,  91  a  C.  A.  63.  Counsel 
refer  to  Kallspell  L.  Co.  v.  Great  Northern  (C. 
C.)  157  Fed.  845.  That  was  not  a  suit  to 
enjoin  the  filing  of  a  schedule,  but  against 
enforcement  of  one  filed  pending  a  decision 
by  the  commission.  The  cases  Kiser  v.  Cen- 
tral R.  Co.  (C.  C.)  158  Fed.  193,  and  Macon 
V.  Atlantic  R.  R.  (C.  C)  163  Fed.  738,  can- 
not be  regarded,  as  they  were  Circuit  Court 
decisions,  and  contrary  to  the  decision  in 
the  same  circuit  in  the  Circuit  Court  of  Ap- 
peals in  Atlantic  Coast  Line  v.  Macon  Co., 
166  Fed.  206,  92  a  C.  A.  114,  above.  In 
Jewett  V.  Chicago  Co.  (C.  C.)  156  Fed.  160, 
it  is  held  that  no  injunction  lies,  as  a  court 
cannot  pass  on  a  rate  in  advance  of  action 
of  the  commission.  This  denies  our  right  to 
pass  on  the  rates  involved  in  this  case. 

Counsel  for  the  coal  company  say  that  the 
Abilene  Case  does  not  apply  in  this  case; 
their  theory  being  that  that  case  was  to  re- 
cover damages  for  unfair  rates  imposed  un- 
der established  rates ;  that  is,  to  recover  for 
«diarges  as  unfair,  though  rates  had  been  es- 
tablished by  a  schedule  on  file  with  the  com- 
BQlsslon,  and  had  not  yet  been  condemned  by 
It;  whereas,  this  suit  is  to  prevent  the  filing 
of  a  schedule  of  unfair  rates,  to  arrest  these 
rates  on  their  way,  and  thus  prevent  their 
establishment  But  such  injunction  would  be 
for  the  state  court  to  fix  rates  by  condemning 
them  as  unjust;  that  would  be  for  the  state 
court  to  exercise  a  jurisdiction  not  vested  in 
it,  to  pass  on  rates ;  that  would  be  to  deny  the 
national  tribunal  its  functions  under  the  in- 
terstate commerce  act.  Judge  McCormick,  in 
delivering  the  opinion  in  Atlantic,  etc,  Co.  v. 
Macon  Grocery  Co.  (In  Circuit  Court  of  Ap- 
peals)  166  Fed.  217,  92  C.  a  A.  114,  thought 


'  that  there  would  be  less  reason,  if  possible, 
for  entertaining  an  injunction  than  an  action 
to  recover  back  diarges.  So  I  think,  and  for 
the  reason  that  action  to  recover  back  is  not 
to  prevent  establishment  of  rates,  not  stop- 
ping the  commission  from  action;  whereas, 
an  injunction  would  forestall  all  action  by  the 
commission,  and  deprive  the  public  and  car- 
rier of  the  benefit  of  the  schedule.  .  It  would 
be  a  tedious,  prptracted  litigation,  a  barrier 
to  urgent  commerce.  But  we  are  not  without 
authority  for  the  particular  question  of  tills 
case,  that  no  injunction  lies  to  arrest  a  car- 
rier from  filing  Its  rate  schedule  with  the 
commission.  The  case  Just  mentioned  is  one 
wherein  the  Circuit  Court  of  Appeals  held 
that  shippers  cannot  maintain  a  suit  in  equity 
to  prevent  the  filing  or  enforcement  of  a 
schedule  of  rates.  The  case  of  Columbus 
Iron  &  Steel  Co.  v.  Kanawha  A  Michigan  Co. 
(C.  C.)  171  Fed.  713,  Is  a  case  in  which  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  West  Virginia  denied  a 
shipper  an  injunction  to  prevent  a  railroad 
company  from  filing  with  the  commission  Its 
schedule  of  rates,  on  the  principle  that  it 
must  first  go  before  that  commission  for  its 
action.  I  shall  only  refer  to  the  able  and 
laborious  opinion  filed  in  that  case  by  Judge 
Keller  as  a  strong  support  for  the  position 
which  we  hold.  Judge  Keller's  decree  was 
afi^rmed  by  the  Circuit  Court  of  Appeals  of 
the  Fourth  Circuit,  February  14,  1910.^  An 
advance  opinion  written  by  Judge  Pritchard  Is 
before  me  in  which  he  approves  strongly  the 
following  conclusion  enunciated  in  Judge  Kel- 
ler's opinion:  "I  conclude,  therefore,  that  a 
proper  construction  of  the  act  of  February  4, 
1887,  forbids  the  exercise  of  jurisdiction  In  a 
case  like  the  present,  because  it  is  inconsist- 
ent with  the  purposes  of  that  act  as  expressed 
therein,  and  as  construed  and  expounded  by 
the  Supreme  Court  of  the  United  States  in 
the  leading  cases  of  Texas  &  P.  R.  Co.  v.  Abi- 
lene Cotton  OU  Co.,  204  U.  S.  426  [^  Sup.  Ct. 
350,  51  U  Ed.  553];  Southern  By.  Co.  v.  Tift, 
206  U.  S.  428  [27  Sup.  Ct  709,  51  L.  Ed. 
1124]."  And  Judge  Pritchard  says:  *'This 
Is  a  clear  and  concise  statement  of  the  ques- 
tion to  be  determined.  In  other  words,  is  the 
relief  sought  by  the  appellant  compatible 
with  the  act  to  regulate  commerce?  Does  the 
interstate  commerce  act,  as  it  now  stands,  con- 
template that  the  Interstate  Commerce  Com- 
mission shall  have,  primarily,  exclusive  juris- 
diction over  matters  pertaining  to  fixing  rates 
and  determining  as  to  whether  the  rates  filed 
by  the  railroads  are  fair  and  just?  From  an 
examination  of  the  interstate  commerce  act 
it  is  apparent  that  the  carrier  alone  can  in- 
itiate the  prox)osed  rate.  A  rate  thus  propos- 
ed, after  having  been  filed  in  the  office  of  the 
Interstate  Commerce  Commission  for  the 
term  of  30  days,  becomes  effective,  and  at  that 
time  the  Interstate  Commerce  Commission  as- 
sumes complete  jurisdiction  over  the  subject' 
matter.  It  has  been  repeatedly  held  that  the 
fixing  of  rates  is  a  legislative  and  not  a  Ju- 
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dicial  function,  and,  In  this  instance,  Con- 
gress has  provided  that  the  carrier  shall,  in 
the  first  Instance,  establish  the  rate.  In  the 
case  of  Southern  Pacific  Co.  t.  Colorado 
Fuel  &  Iron  Co.,  101  Fed.  779,  42  C.  C.  A.  12, 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  passed  upon  this  question.  The 
fourth  section  of  the  syllabus  in  that  case 
reads  as  follows:  'It  is  not  within  the  legiti- 
mate province  of  a  court  of  equity,  in  a  con- 
troversy between  interstate  carriers  and  ship- 
pers, to  interpose  and  fix  a  maximum  freight 
rate,  either  upon  an  independent  considera- 
tion of  what  is  a  reasonable  charge  or  by  re- 
lation to  some  other  rate  then  or  theretofore 
In  force,  and  thereupon  enjoin  the  carrier 
from  demanding  more  than  the  rate  so  estab- 
lished, inasmuch  as  such  an  order  effectually 
deprives  an  interstate  carrier  of  the  right  to 
fix  its  rates  in  the  first  instance,  and  to 
change  the  same,  which  power,  as  It  seems,  is 
conceded  to  the  carrier  by  the  interstate  com- 
merce act* "  The  Judge  then  made  an  exten- 
sive extract  from  the  case  of  B.  &  O.  R.  Co.  v. 
United  States  ex  rel.  Pitcalm  (decided  by 
the  Supreme  Court  January  10,  1910)  215  U. 
S.  481,  30  Sup.  Ct  164,  54  L.  Ed. ,  as  sup- 
porting the  decisions. 

The  Circuit  Court  of  Appeals  on  the  same 
date  In  two  other  cases  held  the  same.  Hous- 
ton Coal  &  Coke  Co.  v.  N.  &  W.  Ry.  Co.,  178 
Fed.  286,  and  Powhatan  Coal  &  Coke  Co.  v. 
N.  &  W.  Ry.  Co.,  178  Fed.  26a  I  here  refer 
to  B.  &  O.  R.  Co.  v.  U.  S.  ex  rel.  Pitcaim  Coal 
Co.  (decided  by  the  Supreme  Court  of  the 
United  States  January  10,  1910)  supra,  hold- 
ing the  same  doctrine.  Great  reliance  is 
placed  by  counsel  for  the  coal  company  upon 
the  case  of  Southern  Ry.  Co.  v.  Tift,  206  U. 
S.  428,  27  Sup.  Ct  709,  51  L.  Bd.  1124.  We 
find  in  its  syllabus  that,  "Although  an  atoon 
at  law  for  damages  to  recover  unreasonable 
railroad  rates  which  have  been  exacted  in 
accordance  with  the  schedule  of  rates  as  filed 
is  forbidden  by  the  interstate  commerce  act 
(Texas  &  Pacific  Ry.  CJo.  v.  Abilene  Otton 
Co.,  204  U.  S.  426  [27  Sup.  Ct  350,  51  L.  Ed. 
553]),  the  Circuit  C^urt  may  entertain  juris- 
diction of  a  bill  in  equity  to  restrain  the  fil- 
ing or  enforcement  of  a  schedule  of  unreason- 
able rates  or  a  change  to  unjust  or  unreason- 
able rates."  The  question  presented  in  this 
case  was  not  before  the  court,  and  the  matter 
contained  in  that  syllabus  was  not  decided, 
and  the  proposition  is  erroneous.  The  opin- 
ion said,  after  referring  to  the  Abilene  Case: 
"We  are  not  required  to  say,  however,  be- 
cause an  action  at  law  for  damages  to  recover 
unreasonable  rates  which  have  been  exacted 
in  accordance  with  the  schedule  of  rates  as 
filed  is  forbidden  by  the  Interstate  commerce 
act,  a  suit  in  equity  Is  also  forbidden  to  pre- 
vent a  filing  or  enforcement  of  unreasonable 
rates  or  a  change  to  unjust  or  unreasonable 
rates."  That  was  no  express  decision  that  an 
Injunction  would  lie  to  prevent  the  filing  of 


the  schedule.  It  was  not  necessary  to  decide 
it  in  the  case.  It  will  be  seen  in  Judge  Kel- 
ler's opinion  in  the  Columbus  Coal  Companj* 
C^se,  supra,  that  he  regards  this  Tift  Case  as 
supporting  the  proposition  that  an  injunction 
will  not  lie  to  arrest  the  filing  of  a  schedule 
with  the  commission.  I  so  regard  the  TIft 
Case  when  properly  construed.  The  force  at- 
tributed to  the  Tift  Case  cannot  be  sustained 
in  view  of  the  comment  upon  it  by  the  United 
States  Supreme  Court  in  B.  &  O.  Co.  v.  U.  S. 
ex  rel.  Pitcaim  (January  10,  1910)  supra ;  the 
opinion  saying:  "Nor  is  there  anything  in  the 
contention  that  the  decision  in  Southern  R. 
Co.  V.  Tift,  206  U.  S.  428  [27  Sup.  CJt  709,  51 
L.  Bd.  1124],  qualifies  the  ruling  in  the  Abi- 
lene Case,  and  is  an  authority  supporting  the 
right  to  resort  to  the  courts  In  advance  of  the 
action  by  the  commission  for  relief  against 
unreasonable  rates  or  unjust  discriminatory 
practices  which,  from  their  nature,  primarily 
require  action  by  the  commission."  I  would 
also  refer  to  the  case  of  Interstate  Commerce 
Commission  v.  111.  Central  R.  Co.  (decided  by 
the  United  States  Supreme  Court  January 
10,  1910)  215  U.  S.  452,  30  Sup.  Ct.  155,  54  L. 
Eki.  — ,  as  supporting  our  position.  It  is 
useless  to  prolong  this  opinion  by  further  ref- 
erence to  these  cases,  as  they  are  accessible  to 
all. 

Brief  of  counsel  relies  ui;>on  the  claltn  of 
unlawful  combination  between  the  Norfolk  & 
Western  Company  and  other  railroads  as  con- 
trary to  the  Sherman  anti-trust  law;  but  we 
do  not  think  that  that  act  will  sustain  this 
Injunction  bill.  It  seems  that  a  person  in- 
jured by  a  conspiracy  contrary  to  that  act 
may  recover  damages ;  but  he  cannot  have  an 
injunction,  as  that  is  a  remedy  to  be  used  on- 
ly by  the  government  Minnesota  v.  Northern 
Securities  Co.,  194  U.  S.  48,  24  Sup.  Ct  598, 
48  L.  Ed.  870.  This  principle  wUl  be  sustain- 
ed by  Southern  Ind.  Express  Co.  v.  U.  S.  Ex- 
press CJo.  (C.  C.)  88  Fed.  659,  aflirmed  by  the 
Circuit  Court  of  Appeals,  92  Fed.  1022,  35  C. 
C.  A.  172.  See,  also,  Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Miamie  S.  S.  Ca,  86  Fed.  407,  30  C.  a  A. 
142,  and  Greer,  Mills  &  Co.  v.  Stolier  (0.  C.) 
77  Fed.  1. 

Decree  affirmed. 


(67  W.  Va.  485) 
RYAN  et  al.  v.  NUC^B  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  10,  1910.) 

(Syllabus  by  the  Court.) 

1.  Eh^ioENCK  (§  441*)— Parol  Evidence>— Con- 
tradicting Written  Contract. 

A  contract  when  reduced  to  writing  be- 
comes the  repository  of  the  common  intentions 
of  the  parties,  all  prior  or  cotemporaneous  ne- 
gotiations becoming  merged  therein,  and  it  can 
not  be  contradicted  by  extrinsic  evidence. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  §§  1719,  2030;    Dec  Dig.  §  441.*] 
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2.  Cancellation  or  Inbtbuments  (S  37*)^ 
Pleading — Otfkr  to  Restobe  Benefits.  ■ 

A  bill  to  cancel  a  contract  for  fraud  in  its 
procurement  should  as  a  general  rule  allege 
plaintiffs  willingness  and  ability  to  do  so,  and 
tender  to  defendants  all  property  and  rights  de- 
rived under  the  contract. 

[Ed.  Note.~For  other  cases,  see  Cancellation 
of  Instruments,  C^it.  Dig.  $  73;  Dec.  Dig.  § 
37.*] 

3.  Cancellation  of  Instbuments  (8  37*)— 
Fraudulent  Representations— Pleading. 

As  a  general  rule  a  bill  to  cancel  a  con- 
tract for  fraud  in  its  procurement  should  spe- 
cificallv  alleee  the  facts  constituting  the  fraud ; 
and  where  false  representations  are  relied  on 
such  representations  must  not  only  be  averred, 
but  it  must  also  be  alleged  that  thev  were  in 
fact  false,  were  relied  on  by  plaintifif  and  that 
plaintiff  did  not  know  the  falsity  thereof,  and 
was  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  78;  Dec.  Dig.  I 
37.*] 

4.  Equity   (|  862*)— Amendment  to   Bili/— 
Dismissal. 

Where  a  good  case  for  relief  is  shown  by 
the  evidence  but  the  facts  are  not  sufficiently 
pleaded  in  the  bill,  the  court  should  not  dismiss 
the  bill  without  first  giving  plaintiff  an  oppor- 
tunity to  amend. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §  750;   Dec.  Dig.  9  362.*] 

Appeal  from  Circnlt  Court,  Monongalia 
County. 

Bill  by  Ross  F.  Ryan  and  others  against 
David  C.  Nuce  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.  Reversed  and 
remanded. 

Lazelle  &  Stewart  and  M.  E.  Gorman,  for 
appellants.    C.  C.  Rose,  for  appellees. 

MILI/ER,  J.  Ross  F.  and  Rebecca  Ryan, 
by  their  bill  seek  cancellation  and  annulment 
of  a  contract,  made  December  7,  1906,  with 
David  C.  Nuce,  whereby,  in  consideration  of 
one  hundred  and  fifty  dollars,  evidenced  by 
their  three  notes,  each  for  fifty  dollars,  made 
payable  to  Nuce*s  wife,  in  four,  eight  and 
twelve  months  respectively,  with  interest, 
Nuce  undertook  to  grant  to  plaintiffs  **the 
sole  and  exclusive  right  to  sell  *Lotts  Steam 
Washer'  In  Monongalia  county,  W.  Va.,  dur- 
ing the  life  of  the  patent  and  all  Improve- 
ments thereon,  and  to  purchase  same  at  the 
regular  wholesale  price  Of  $5.00,  $6.00  and 
$8.00  each  from  the  Chicago  Hardware  Found- 
ry Company,  North  Chicago,  Illinois."  The 
bill  also  prays  that  plaintiffs  have  Judgment 
for  the  amount  of  their  notes  mentioned  in 
the  contract,  and  a  note  for  $12.00  given  Nuce 
by  Ryan,  growing  out  of  the  same  transac- 
tion, on  which  latter  note  the  bill  alleges  suit 
was  then  pending  against  Ryan  before  a  jus- 
tice, and  that  said  suit  be  enjoined. 

The  ground  of  relief  is  that  defendant,  Da- 
vid C.  Nuce,  by  fraud  and  fraudulent  repre- 
sentations induced  and  procured  plaintiffs  to 
enter  into  said  contract,  and  to  execute  said 
noted.  The  particular  acts  of  fraud  relied  on, 
but  we  think  not  sufficiently  pleaded,  are. 


first,  that  before  and  at  the  time  of  entering 
into  said  contract,  Nuce,  to  induce  plaintiffs 
to  enter  into  said  contract,  falsely  and  fraud- 
ulently represented  to  them  that  he  owned 
the  right  to  sell  said  washers  in  Preston 
county,  and  agreed  to  give  plaintiffs  the  right 
to  sell  in  a  certain  part  of  that  county  also, 
but  that  after  plaintiffs  had  sold  some  ma- 
chines there  and  ordered  them  shipped  from 
Chicago,  to  fill  these  orders,  they  learned  by 
letter,  alleged  to  be  exhibited  with  the  bill, 
but  not  found  In  the  record,  that  Nuce  did 
not  own  the  right  to  s^ll  said  washers  in  Pres- 
ton county,  and  that  such  right  was  owned  by 
other  parties;  second,  that  as  a  further  induce- 
ment to  plaintiffs  to  enter  into  said  contract 
said  Nuce  also  falsely  and  fraudulently  repre- 
sented to  them  that  he  had  procured  four 
certain  contracts  in  writing  with  other  per- 
sons for  the  sale  and  purchase  of  said  wash- 
ers, which  he  exhibited,  and  agreed  to  and 
did  turn  over  to  plaintiffs,  and  which  he 
falsely  and  fraudulently  represented  were  as 
good  as  the  money,  and  that  all  that  was  nec- 
essary for  them  to  do  was  to  deliver  the 
washers  and  receive  the  money;  but  they  al- 
lege that  on  presentation  of  said  contracts  to 
the  parties  whose  names  were  signed  thereto, 
three  of  them,  Anderson,  Brnshel  and  Mun- 
dell  pronounced  them  forgeries,  and  each  re- 
fused to  take  the  washers;  third,  that  as  an- 
other inducement  to  enter  Into  said  contract 
said  Nuce  gave  plaintiffs  the  names  of  twelve 
prospective  buyers,  representing  to  them  that 
he  had  talked  to  all,  and  to  all  of  them  wash- 
ers could  be  sold,  but  they  charge  that  a  part 
of  said  prospective  purchasers  when  seen  by 
them  represented  that  they  had  not  seen 
Nuce,  nor  talked  to  him  on  the  subject;  that 
to  one  of  them,  Otto  Slgwart,  Nuce,  after  the 
contract  with  plaintiffs,  had  sold  a  machine 
and  himself  had  collected  the  money  therefor. 

With  respect  to  said  $12.00  note  it  is  alleg- 
ed that  plaintiff  Ross  F.  Ryan  was  induced 
to  execute  said  note  to  said  David  C.  Nuce  by 
the  false  representation  of  said  Nuce,  shortly 
after  ordering  twelve  machines,  that  said 
hardware  company  required  an  advance  of 
one  dollar  on  each  machine,  which  said  Nuce 
loaned  to  plaintiff  and  took  his  note  therefor. 

Defendants  did  not  demur  to,  but  answer- 
ed the  bill.  The  answer  we  think  substan- 
tially denies  all  the  material  alleigatlons  of 
the  bHl,  except  that  allegation  respecting  the 
four  contracts  In  writing  for  machines  turn- 
ed over  to  plaintiff,  and  if  the  facts  In  relation 
thereto  were  well  pleaded  in  the  bill  we 
think  plaintiffs  on  the  evidence  would  be  en- 
titled to  relief. 

While  the  bill  charges  that  these  four  con- 
tracts were  turned  over  to  plaintiffs  to  in- 
duce them  to  enter  Into  said  contract,  and 
that  the  persons  whose  n«imes  were  si^rned 
thereto,  denied  signing  the  same,  the  bill 
does  not  distinctly  allege  that  these  persons 
did  not  in  fact  sign  said  contracts,  or  that 
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the  alleged  representations  of  the  defendant 
Nuce  were  false,  or  that  plaintiffs  were  at  the 
time  of  entering  into  said  contract  ignorant 
of  the  facts,  and  relied  on  the  false  represen- 
tations of  said  Nuce.  The  same  general  criti- 
cism will  apply  to  other  allegations  of  the 
bill  relied  on,  one  of  which,  however,  that  re- 
lating to  the  right  to  sell  machines  in  Pres- 
ton county,  we  do  not  think  presents  good 
ground  for  the  relief.  The  right  to  sell  in 
Preston  county  Is  not  covered  by  the  con- 
tract Nuce  denies  that  he  sold  or  proposed 
to  sell  that  county  or 'any  part  of  it.  Plain- 
tiffs admit  the  subject  was  discussed  prior  to 
the  execution  of  the  contract,  and  that  he 
knew  it  was  not  covered  by  contract  before 
he  signed  it  The  contract  having  been  aft- 
erwards reduced  to  writing  became  the  re- 
pository of  the  common  intentions,  and  all 
prior  or  cotemporaneous  negotiations  become 
merged  into  It,  and  it  can  not  now  be  contra- 
dicted by  extrinsic  evidence.  Home  Gas  Co. 
v.  Window  Glass  Co.,  63  W.  Va.  266,  61  S.  B. 
329 ;  Page  on  Cont.  §  1189. 

A  question  presented  by  the  evidence,  but 
not  specifically  covered  by  the  pleadings,  is 
whether  defendant  Nuce  did  not  undertake 
to  sell  plaintiff  what  he  had  no  right  to  sell 
him,  namely,  the  exclusive  right  to  sell  in 
Monongalia  county  "during  the  life  of  the 
patent,  and  all  improvements  thereon."  He 
exhibits  with  his  answer  his  contract  with 
the  patentee  and  manufacturer.  As  we  now 
see  it  his  contract  was  a  mere  agency,  au- 
thorizes him  to  sell  and  to  appoint  sub-agents, 
and  on  whose  sales  he  was  to  have  a  commis- 
sion. This  contract  by  its  terms,  however,  if 
certain  conditions  therein  were  broken,  was 
terminable  at  the  end  of  a  year.  Where  then 
did  Nuce  get  his  right  to  sell  plaintiffs  the 
exclusive  right  to  sell  during  the  life  of  the 
patent  and  all  improvements  thereon?  We 
do  not  decide  the  question  but  in  view  of  the 
disposition  we  shall  make  of  the  case  we  sug- 
gest it  Ln  furtherance  of  the  ends  of  Justice, 
and  to  avoid  unnecessary  litigation. 

The  bill  is  also  defective  we  think  in  fail- 
ing to  tender  to  defendant  Nuce  all  the  prop- 
erty and  benefits  derived  under  the  contract 
particularly  pay  for  the  washer  and  wringer 
previously  purchased,  the  contract  for  which 
was  surrendered  to  them  at  the  time  the  con- 
tract they  ask  to  have  cancelled  was  made. 
The  evidence  of  Ryan  shows  that  he  is  will- 
ing on  cancellation  of  his  contract  and  notes 
to  make  proper  restitution  to  defendant,  but 
the  bill  does  not  allege  this  as  we  think  it 
should.  Hogg's  Eq.  Prln.  §  60;  Worthington 
V.  Collins,  39  W.  Va.  406,  19  S.  E.  527 ;  Chris- 
tian V.  Vance,  41  W.  Va.  754,  24  S.  E.  596 ; 
Engeman  v.  Taylor,  46  W.  Va.  669,  713,  33 
S.  E.  922. 

Generally  a  bill  to  cancel  or  rescind  a  writ- 
ten contract  on  the  ground  of  fraud  in  its 
procurement  must  specifically  allege  the  facts 
constituting  the  fraud.    And  the  authorities 


hold  that  where  false  representations  are  re- 
lied on  such  representations  must  not  only  be 
averred,  but  it  must  also  be  averred  that  they 
were  in  fact  false,  were  relied  on  by  plaintiff 
and  that  plaintiff  did  not  know  of  the  falsity 
of  the  false  representation,  and  was  injured 
thereby.  1  Hogg,  Eq.  Proc.  S  115;  Burley  v. 
Weller,  14  W.  Va.  264,  273.  The  bill  hi  this 
case  plainly  does  not  come  up  to  these  re- 
quirements. 

We  take  it  from  the  saving  in  favor  of 
plaintiffs  in  the  decree  appealed  from,  the 
court  below  dismissed  the  bill  on  the  theory 
that  there  was  adequate  remedy  at  law,  and 
that  equity  did  not  have  Jurisdiction  to  grant 
relief.  If  so  we  think  the  court  was  in  error. 
Cancellation  of  Instruments  because  of  fraud 
is  a  specific  ground  of  equitable  Jurisdiction. 
Hogg's  Eq.  Pr.  9  48,  and  many  cases  cited. 
In  Nease  v.  Insurance  Co.,  32  W.  Va.  283,  9  S. 
E.  234,  Judge  Snyder  says:  "The  well  set- 
tled general  rule,  that  equity  has  no  Jurisdic- 
tion, where  there  is  a  plain  and  adequate 
remedy  at  law,  does  not  of  itself  afford  a  suf- 
ficient test  of  the  Jurisdiction.  ♦  ♦  ♦  It  is 
safe  to  say  however,  that,  where  it  is  doubt- 
ful, whether  or  not  there  Is  an  adequate  and 
complete  remedy  at  law,  a  court  of  equity 
will  take  Jurisdiction,"  Hogg's  Eq.  Pr.  §  3. 
To  deny  equity  Jurisdiction  because  of  rem- 
edy at  law  the  legal  remedy  must  not  be  par- 
tial, but  must  be  adequate,  and  as  complete 
and  efficacious  as  that  given  by  equity.  Car- 
ney V.  Barnes,  56  W.  Va.  581,  49  S.  B.  423. 
We  do  not  think  plaintiffs*  remedy  at  law  as 
adequate  and  complete  as  in  equity.  Besides 
the  contract  there  are  their  notes  outstanding, 
which  the  evidence  we  think  shows  are  sim- 
ply in  the  bank  for  collection,  and  if  still 
owned  or  under  the  control  of  defendants 
should  along  with  the  contract  be  surrender- 
ed and  cancelled.  A  court  of  equity,  all  par- 
ties being  before  it,  may  in  one  suit  dispose 
of  all  matters  involved  and  put  an  end  to  lit- 
igation. 

The  bill  being  defective,  however,  in  the 
particulars  indicated,  but  the  evidence  show- 
ing good  grounds  for  relief,  should  the  court 
have  dismissed  the  bill?  We  think  not  with- 
out giving  plaintiffs  an  opportunity  to  amend 
their  bill  so  as  to  present  by  pleadings  the 
case  as  proven.  For  such  error  we  may  re- 
verse the  decree,  remand  the  cause,  and  give 
the  plaintiffs  leave  to  amend  their  bill.  Blue 
V.  Campbell,  57  W.  Va.  34,  49  S.  B.  909; 
Lamb  v.  Laughlin,  25  W.  Va.  300 ;  Doonan  v. 
Glynn,  26  W.  Va.  225,  228;  Gilchrist  v.  OU 
Co.,  21  W.  Va.  115,  45  Am.  Rep.  555;  Van 
Winkle  v.  Blackford,  33  W.  Va.  573,  11  S.  E. 
26;  Rigg  V.  Parsons,  29  W.  Va.  522,  2  S.  E. 
81. 

Being  of  opinion  that  a  case  calling  for  re- 
lief is  shown  in  the  evidence  we  will  reverse 
the  decree  below  and  remand  the  cause,  giv- 
ing leave  to  plaintiffs  to  amend,  if  they  desire 
to  do  so. 
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STATE  T.  BARKI4ET. 

(Supreme  Court  of  Appeals  of  Wevt  Vlrflnia. 

May  10,  1910.) 

iNToziCATiNO  Liquors  (§  146*)  ~  Illegal 
Sale— N0NBE8IDENTB— Soliciting  Oedebs. 
For  syllabus,  see   State  v.  Miller,  66  W. 
Va.  436,  66  S.  E.  522. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
liqnon,  Dec.  Dig.  I  146.*] 

Error  to  Circuit  Court,  Jackson  County. 

W.  H.  Barkley  was  indicted  for  an  illegal 
sale  of  liquor.  From  an  acquittal,  tbe  State 
brings  error.     Berersed  and  remanded. 

Wm.  G.  Conley,  Atly.  Gen.,  and  D.  E.  Mat- 
thews, for  the  State. 

BBANNON,  J.  In  the  circuit  court  of 
Jackson  county  seven  indictments  were  found 
against  W.  H.  Barkley  for  selling  intoxicat- 
ing liquors  and  soliciting  and  receiving  or- 
ders for  sale  of  such  liquors.  A  Jury  was 
waived  and  all  the  cases  submitted  to  the 
court  upon  facts  agreed  between  the  par- 
ties, and  the  court  acquitted  the  defendant 
and  rendered  one  judgment  In  all  the  cases 
finding  the  defendant  not  guilty  and  dis- 
charging him  from  the  indictments.  The 
facts  agreed  show  that  Barkley  sold  no  liq- 
uor In  Jackson  county,  but  that  in  Septem- 
ber, 1905,  he  did  solicit  and  receive  orders 
from  seven  persons  in  that  county  for  the 
sale  to  each  of  one  gallon  of  liquor;  he  act- 
faig  only  as  solicitor  or  agent  for  the  Old 
Cannery  Company,  a  company  engaged  in 
selling  liquor  In  the  city  of  Cincinnati,  Ohio, 
and  that  the  orders  were  sent  to  the  Cannery 
Company,  and  that  the  liquors  were  to  be 
and  were  shipped  from  Cincinnati  to  the 
purchasing  parties  in  Jackson  county.  No 
license  appears. 

The  cases  are  controlled  and  governed  by 
the  case  of  State  v.  Miller,  66  W.  Va.  436, 
66  S.  B.  522.  We  reverse  the  said  judgment 
of  the  circuit  court,  and  find  upon  the  facts 
agreed  that  the  defendant  is  guilty  as  charg- 
ed In  the  indictments.  We  cannot  here  ren- 
der final  judgment,  because  we  do  not  con- 
sider that  this  court  should  fix  the  punish- 
ment to  be  Imposed  upon  the  defendant,  and 
therefore  we  remand  the  cases,  and  each  of 
them,  to  the  circuit  court  of  Jackson  county, 
with  direction  to  that  court  to  fix  the  pun- 
ishment therefor  in  each  of  the  cases,  and 
render  judgment  In  favor  of  the  state. 


(C7  W.  Va.  480) 

BABKBR  et  al.  v.  STEPHENSON  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  10,  1910.) 

(Syllabus  by  the  Court,} 

1.  ExoBFTiONS,   Bill  of  (§  39*)— Signing— 
TncE. 

The  occurrence  of  a  regular  or  special  term 
of  a  circuit  court  within  the  thirty  days  after 


adjournment  of  the  last  preceding  term  4o«s 
not  cut  off  the  time  given  the  court,  by  section 
9.  c.  131,  Code  1906.  to  make  up  and  sign  bills 
of  exception. 

[E)d.  Note. — ^For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  |{  54-56;    Dec.  Dig.  §  39.*] 

2.  Exceptions,  Bill  of  (§  39*)— Signing— 
Time. 

The  thirty  days  after  adjournment  of  the 
term  given  the  court  by  said  section  9,  c  131, 
Code  1906,  to  make  up  and  sign  bills  of  excep- 
tion means  thirty  davs  after  adjournment  of 
the  term  at  which  final  judgment  is  pronounced. 
[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  f §  54-56 ;   Dec  Dig.  f  39.*j 

3.  Appeal  and  Ebbob  (§  78*)— Final  Obdeb 
—Motion  to  Set  Aside  Vebdict—* 'Final 
Judgment." 

A  judgment  or  order  overruling  a  motion 
to  set  aside  a  verdict  for  defendant,  and  re- 
fusing plaintiff  a  new  trial,  is  not  such  final 
judgment.  Tbe  judgment  to  be  final,  in  such  a 
case,  must  be  a  judgment  nil  capiat 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  477 ;    Dec.  Dig.  S  78.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2774r-2798;    vol.  8,  p.  7663.] 

4.  Tboveb  and  Convebsion  ((  66*)  —  Evi- 
dence—Dibecting  Yebdict. 

A  case  in  which  the  trial  court  erred  In 
excluding  plaintiff's  evidence  and  directing  a 
verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  SS  288-294;   Dec.  Dig. 

Error  to  Circuit  Court  of  Kanawha  County. 

Action  by  J.  Q.  Barker  and  others,  part- 
ners, as  the  Kanawha  Hardwood  Company, 
against  Samuel  Stephenson  and  others.  Judg^ 
ment  for  defendants,  and  plaintiffs  bring  er- 
ror.   Beversed. 

S.  B.  Avis,  J.  W.  Kennedy,  and  Morgan 
Owen,  for  plaintiffs  in  error.  ChUton,  Mc- 
Oorkle  &  Chilton,  for  defendants  in  error. 

MILLER,  J.  Plaintiffs,  as  Kanawha  Hard- 
wood Company,  sued  defendants  In  troves 
and  conversion  for  the  value  of  about  250,000 
feet  of  lumber,  which,  they  allege,  while  they 
were  in  the  actual  possession  thereof  and  In 
the  act  of  branding  and  inspecting  the  same, 
defendants  with  force  and  arms  and  without 
their  consent  and  against  their  protest  seized, 
carried  away  and  converted  to  their  own 
use,  damaging  them  in  the  sum  of  $15,000. 

On  the  trial,  concluded  March  17  1906, 
defendants  offering  no  evidence,  the  court 
below,  on  motion  of  defendants  excluded  the 
plaintiff^'  evidence  and  directed  a  verdict  for 
defendants.  Plaintiffs  excepted,  and  moved 
the  court  to  set  aside  said  verdict  and  grant 
them  a  new  trial,  which  motion  was  overrul- 
ed, they  again  excepted.  No  judgment,  how- 
ever, was  pronounced  on  the  verdict  until  the 
September  term  following,  wh^i  on  October 
6,  1906,  plaintiffs  moved  tbe  court  to  arrest 
the  judgment  This  motion  being  overruled, 
tliey  again  excepted,  and  final  judgment  was 
then  pronounced  that  plaintiffs  take  nothing 
by  their  action,  and  that  defendants  go  hence 
without  day  and  recover  their  costs.    Plain- 


•For  other  eases  see  tame  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
68S.B.-^ 
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titfa  again  excepted,  and  were  given  thirty 
days  from  the  rising  of  the  court  within 
which  to  prepare  and  have  signed  proper 
bills  of  exception. 

A  term  of  court  having  been  begun  accord* 
Ing  to  law  before  the  thirty  days  expired, 
the  bills  of  exception  were  not  signed  and 
made  a  part  of  the  record  in  vacation,  but 
the  record  shows  that  by  an  order  entitled 
in  the  cause,  entered  December  12,  1906,  In 
term,  plaintiff^  tendered  their  bills  of  excep- 
tion numbered  one  and  two,  which  were  sign- 
ed, sealed  and  certified,  and  properly  Iden- 
tified and  ordered  to  be  made  parts  of  the 
record. 

Defendants  interpose  two  objections  here 
to  a  consideration  of  the  case  upon  its  mer- 
its. First,  that  Judgment  of  March  17,  1906, 
directing  a  verdict,  and  overruling  plaintiffs* 
motion  to  set  aside  that  verdict  and  grant 
them  a  new  trial,  was  a  final  judgment,  and 
that' no  bills  of  exception  having  been  takean 
or  signed  during  that  term,  or  within  thirty 
days  after  the  adjournment  thereof,  the  court 
was  without  jurisdiction  thereafter  to  certify 
the  evidence,  and  malce  the  same  a  part  of 
the  record.  Second,  that  If  wrong  In  their 
first  contention,  the  statute,  section  9,  c.  131, 
Code  1906,  giving  the  court  in  vacation,  with- 
in thirty  days  after  adjournment  of  the  term, 
authority  to  make  up  and  sign  bills  of  ex- 
ception and  certify  the  same,  is  exclusive, 
and  that  a  special  or  a  regular  term  occur- 
ring within  thirty  days  after  such  adjourn- 
ment cuts  off  the  time  given  by  statute  and 
precludes  the  court  at  a  succeeding  special  or 
regular  term  from  any  action  on  such  bills  of 
exception. 

The  first  proposition  is  specifically  nega- 
tived by  numerous  decisions  of  this  court: 
Damron  v.  Ferguson,  82  W.  Va.  33,  9  S.  B. 
39 ;  Hannah  v.  Bank,  53  W.  Va.  82,  44  S.  B. 
152;  Bank  v.  Bee,  60  W.  Va.  886,  55  S.  B. 
880;  De  Armlt  v.  Town  of  Whltmer,  63  W. 
Va.  300,  60  S.  E.  136;  Kirk  v.  Camden  In- 
terstate Ry.  Co.,  66  S.  El  683.  The  judg- 
ment of  March  17,  1906,  was  not  final.  It 
contained  no  judgment  of  nil  capiat;  there- 
fore no  writ  of  error  would  lie  thereto. 
Kirk  ▼.  Camden  Interstate  Ry.  Co.,  supra, 
citing  RUey  v.  Jarvis,  43  W.  Va.  44^  26  S.  B. 
366;  Parsons  v.  Snider,  42  W.  Va.  517,  26 
S.  B.  285 ;  Buehler  v.  Cheuvront,  15  W.  Va. 
479.  The  statute  (section  1,  c.  135,  Code 
1906)  gives  no  right  to  a  writ  of  error  In 
cases  like  this  except  to  a  final  judgment 
The  ninth  clause  thereof  does  give  a  writ 
of  error  to  a  judgment  granting  a  new  trial, 
but  none  Is  given  from  a  judgment  or  order 
overruling  a  motion  for  a  new  trial.  Until 
there  has  be«i  a  final  judgment  or  decree, 
from  which  an  appeal  or  writ  of  error  will 
lle^  the  whole  matter  of  controversy  remains 
In  the  breast  of  the  court.  Wlckes  v.  B.  & 
O.  R.  R.  Co.,  14  W.  Va.  157,  10.5,  citing  1 
Rob.  (Old)  Pract  638,  and  3  Tho.  Co.  Ut 
323.     Until  such  final  judgment  a  complete 


trial  has  not  been  had.  Section  2,  c  159, 
Code  1906,  provides  that  "a  person  indicted 
for  felony  shall  be  personally  present  during 
the  trial  therefor."  In  State  v.  Stevenson, 
64  W.  Va.  392,  399.  62  S.  B,  688,  following 
State  V.  Parsons,  39  W.  Va.  464,  19  S.  E.  876, 
we  held  this  meant  from  arraignment  to 
judgment  inclusive. 

But  it  is  argued  on  the  authority  of  Crowe 
V.  Corporation  of  C^rlea  Town,  62  W.  Va,  91, 
67  S.  £1  330,  and  Jordan  ▼.  Jordan,  48  W.  Va. 
600,  37  8.  B.  556,  that  the  trial  was  had 
at  the  term  at  which  tbe  order  of  March  17, 
1906,  was  entered,  and  that  according  to  these 
decisions  the  court  was  without  jurisdiction, 
except  during  that  term  or  within  thirty  days 
after  its  adjournment,  to  make  up  and  sign 
bills  of  exception.  The  first  point  of  the 
syllabus  of  Crowe  v.  Charles  Town  does  say: 
"Bills  of  exceptions  are  required  to  be  sign- 
ed at  the  term  at  which  the  trial  is  had,  or 
within  thirty  days  after  the  adjournment 
thereof,  and  after  the  expiration  of  sue 
time,  there  is  no  jurisdiction  to  sign  such 
bills.'*  But  Jordan  v.  Jordan,  as  do  many 
previous  decisions,  decides  that  bills  of  ex- 
ception may  be  signed,  either  during  the 
term  at  which  final  judgment  is  rendered  or 
within  thirty  days  after  its  dose.  State  v. 
Strayer,  58  W.  Va.  676,  52  S.  B.  862 ;  Welty 
V.  Campbell,  37  W.  Va.  797,  802,  17  S.  B. 
312;  State  v.  McGlumphy,  37  W.  Va.  805, 
17  S.  El  315;  Grlflith  v.  Oorrothers,  42  W. 
Va.  59,  24  S.  BX  569.  The  case  of  Crowe  v. 
Charles  Town  does  not  mean  to  depart  from 
the  prior  decisions.  Manifestly  it  was  in- 
tended simply  to  reafilrm  the  rule  of  the  pre- 
vious decisions.  "At  the  term  at  which  the 
trial  is  had*'  according  to  Jordan  v.  Jordan, 
and  the  other  decisions,  means  at  the  term 
at  which  final  judgment  was  rendered. 

The  second  proposition  has  been  fully  neg- 
atived by  two  decisions  at  the  present  term, 
not  yet  officially  reported,  namely,  Layne  v. 
C.  &  O.  Ry.  Co.,  67  S.  B.  1103,  and  Jacobs 
V.  wmiams,  67  S.  B.  1113.  Point  one  of  the 
syllabus  of  the  first  case  holds:  "Bills  of 
exception  may  be  signed,  certified  and  made 
a  part  of  the  record  of  a  trial,  at  any  time 
within  thirty  days  after  the  adjournment  of 
the  term  at  which  the  judgment  in  the  ac- 
tion was  rendered,  either  in  vacation  or  in  a 
special  or  regular  subsequent  term  of  the 
court,  occurring  vrithin  said  period  of  thirty 
days."  Point  four  of  the  syllabus  of  the 
latter  case  is  as  follows:  "Intervention  of  a 
special  term  in  the  thirty  day  period,  allowed 
for  taking  bills  of  exception  after  adjourn- 
ment, does  not  shorten  said  period  nor  de- 
prive the  court  or  judge  of  power  to  allow 
such  bills.  Within  said  ];)erlod,  they  may  be 
allowed  either  In  court  or  in  vacation."  We 
must  dispose  of  the  case^  therefore^  on  ita 
merits. 

Did  the  court  err  in  excluding  the  plain- 
tiffs* evidence  and  directing  a  verdict  for  de> 
fendants?     The   lumber  in  controversy,    or 
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that  whldi  It  wprownits,  was  manufactured 
by  defendants  from  timber  taken  from  a 
tract  of  land  originally  containing  something 
over  ten  thousand  acres.  This  tract  was  in 
1866,  by  decree  of  the  federal  court,  parti- 
tioned amon^  the  owners,  five  thousand  acres 
thereof  falling  to  those  under  whom  defend- 
ants claim,  and  a  triangular  piece  containing, 
exclusive  of  claims  of  prior  occupants,  about 
1320  acres,  and  designated  on  the  plat  and  in 
the  record  as  the  "Cole  and  Chapman"  tract, 
going  to  Maria  Byrne,  under  whom  plaintiffs 
claim.  The  controversy  here  does  not  seem 
to  involve  title,  but  the  true  location  of  the 
original  dividing  line  between  the  Byrne,  or 
Cole  and  Chapman  1320  acres,  and  the  five 
thousand  acres,  designated  on  the  plat  of  sur- 
veyor Mathe\YS,  who  made  the  survey  in  the 
I)artition  suit,  as  the  line  "F.  L.  D."  Mathews 
was  a  witness  for  plaintiffs  on  the  trial  and 
was  examined  and  cross-examined  with  ref- 
erence to  the  true  location  of  this  line  as 
rei)orted  to  the  court  in  said  partition  suit 
He  proved  what  seems  to  be  conceded,  that 
his  report  called  for  eight  dogwoods  at  the 
comer  at  "F** ;  "thence  north  33*  west  575 
poles  crossing  same  branch  of  Coal  Fork>to 
a  white  oak  and  black  oak  in  a  line  of  the 
Banks  survey  at  D."  Mathews  swears  posi- 
tively that  the  eight  dogwoods  found  on  the 
ground  by  Johnson,  one  of  plaintiffs'  vendors, 
frojn  the  information  furnished  by  him,  and 
afterwards  shown  to  him,  are  the  identical 
dogwoods  called  for  in  his  report  In  the  par- 
tition suit,  and  are  located  on  the  ground  at 
the  point  claimed  by  plaintiffs  as  the  comer 
at  "F.**  Other  witnesses,  including  Johnson 
hiniself,  corroborate  Mathews  on  this  mate- 
rial fact  It  is  conceded  that  if  this  line  is 
where  plaintiffs  claim  it,  this  lumber,  or  that 
which  it  represents,  was  the  product  of  tim- 
ber belonging  to  them  or  to  Burdett  Brothers 
and  Johnson,  their  immediate  vendors.  Evi- 
dence was  brought  out  on  cross-examination 
of  plaintiffs^  witnesses  tending  to  show  that 
plaintiffs,  or  their  immediate  vendors,  had 
recognized  another  line,  substantially  the  line 
claimed  by  defendants  as  the  true  dividing 
line  between  the  five  thousand  acre  tract 
and  the  Oole  and  Chapman  1,820  acre  tract, 
but  it  is  explained  by  them  that  this  was 
merely  a  trial  line  run  when  they  were  trying 
to  find  the  correct  line. 

The  timber  from  which  the  lumber  In  con- 
troversy was  manufactured  is  the  same  as 
that  involved  in  the  chancery  cause  of  Steph- 
enson &  Coon  V.  Burdett,  and  others,  decid- 
ed here  in  October,  1904,  and  reported  in  56 
W.  Va.  109,  48  S.  E.  846,  10  L.  R.  A.  (N.  S.) 
748.  In  that  case  Jurisdiction  in  equity  to 
determine  the  matters  in  controversy  was 
denied  and  Injunctions  obtained  by  both  par- 
ties were  dissolved,  and  the  bill  and  answer 
on  whid)  the  Injunction  had  been  awarded 
were  dismissed  and  relief  denied.  Pending 
that  suit  in  the  court  below,  two  orders  in 
evidence  in  this  case,  were  made  therein  in 


Jtme,  1902,  the  last  being  a  eonaant  order 
in  modification  of  the  first  By  the  first  or- 
der the  plaintiffs  therein,  Stephenson  & 
Coon,  on  their  motion  and  upon  a  bond  of 
$20,000,  with  security,  and  conditioned  as 
prescribed,  were  authorized  to  proceed  with 
the  manufacture  and  sale  of  the  timber  and 
lumber  covered  by  the  temporary  injunction 
theretofore  awarded  upon  the  answer  of 
Burdett  Brothers  and  Johnson,  and  instead 
of  paying  the  proceeds  thereof  to  the  parties 
designated  in  a  prior  agreement  as  trastees, 
to  pay  the  same  into  the  hands  of  the  gen- 
eral receiver  of  the  court  The  second  or- 
der provided  that  the  *^laintiffiB  shall  leave 
on  the  mill  yard  of  A.  W.  Moses,  manufac- 
tured and  in  condition  for  market  and  prop- 
erly* assorted,  stacked  and  sticked,  250,000 
feet  of  lumber  coming  off  the  territory  in 
dispute  as  between  plaintiffs  and  defendants 
Burdetts  and  Johnson,  or  to  be  substituted 
for  lumber  coming  off  said  disputed  terri- 
tory by  lumber  from  elsewhere  said  250,000 
feet  of  lumber  to  be  of  like  kinds,  grades, 
and  of  equal  market  value  in  the  average, 
as  that  taken  from  said  disputed  territory, 
said  250,000  feet  to  be  le(t  and-  to  be  and 
remain  on  said  mill  yard  subject  to  the  de- 
fendant's said  injunction,  and  to  the  future 
order  of  the  court;    but  nothing  either  in 

the  said  order  entered  on  the day  of 

June,  1902,  as  aforesaid,  or  in  this  order, 
shall  be  construed  as  deciding  or  affecting 
in  any  wise,  any  question  or  rights  as  be- 
tween plaintiffs  and  defendants  Burdetts 
and  Johnson,  or  of  any  of  the  parties  to  this 
suit,  on  the  merits  of  the  case;  any  viola- 
tion of  the  terms  of  this  order  on  the  part 
of  plaintiffs  shall  be  taken  and  oonstmed 
as  a  violation  of  said  defendants  Burdetts 
and  Johnson  injunction  heretofore  awarded 
against  the  ^laintifte  in  this  cause.**  It  was 
clearly  contemplated  by  the  parties  to  this 
agreement  that  their  rights  would  be  ad- 
judicated in  that  cause.  But  the  court  de- 
nying Jurisdiction  in  equity  to  do  so,  and 
the  bill  being  dismissed  the  parties  were 
thereby  left  to  their  legal  rights. 

The  plaintiffs  In  the  present  action  daim 
right  and  title  to  the  Itimber  in  controversy 
derived  Immediately  from  Burdett  Brothers 
and  Johnson  by  contract  in  writing  dated 
October  26,  1901;  also  by  a  verbal  contract, 
the  ^act  date  of  which  Is  not  shown,  but 
confessedly  after  the  250,000  feet  had  been 
cut  and  stacked  on  the  mill  yard,  and  be- 
fore the  decision  of  said'  chancery  suit  by 
this  court.  By  the  original  or  written  con- 
tract in  evidence  Burdett  Bros.  &  Johnson, 
after  reciting  their  purchase  from  Cole  and 
Chapman,  of  a  certain  boundary  of  timber 
on  Coal  Fork  branch  of  Cabin  Creek,  and 
that  they  were  desirous  of  selling  the  prod- 
uct of  said  timber,  of  the  kinds  and  grades 
thereinafter  mentioned  to  the  plaintiffs, 
thereby,  in  consideration  of  one  dollar  and 
other  valuable  considerations  thereinafter 
mentioned,   sold   and   agreed  to   deliver   to 
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them  on  board  ean  Kanawha  Railway  Com- 
panj,  the  poplar,  red  and  white  oak,  bass- 
wood,  ash  and  yellow  lln  of  the  grades  and 
at  the  prices  therein  named,  and  not  nec- 
essary to  recite  herein.  This  contract  fur- 
ther provided  that  the  prices  named  were 
subject  to  a  discount  of  two  per  cent  for 
cash,  when  loaded  on  cars  by  order  of  the 
purchasers,  but  that  should  they  desire  said 
lumber  to  remain  on  stick  longer  than  should 
be  necessary  for  it  to  dry,  then  the  value  of 
such  lumber  was  to  be  estimated  In  car  lots 
of  each  grade  and  thickness  and  payment 
made,  subject,  however,  to  final  measurement 
and  grade  when  loaded  on  cars  at  the  time 
of  shipment  said  lumber  to  be  cut  to  their 
order  as  to  length  and  thickness,  and  should 
the  sellers  desire  It  the  contract  provMed 
that  they  should  have  the  privilege  of  dis- 
posing of  their  cull  oak  and  poplar  for  local 
building  purposes. 

The  oral  contract,  as  testified  by  Barker, 
who  signed  the  written  contract  on  behalf 
of  plaintifiTs,  covered  the  250,000  feet  of  lum- 
ber on  the  mill  yard.  He  says  plalntiflfs 
were  thereby  to  take  the  lumber,  accept  it 
on  the  yard,  and  that  while  there  engaged  in 
grading,  measuring  and  branding  it,  and  aft- 
er they  had  been  thus  engaged  with  their  in- 
spector from  Thursday  to  some  day  in  the 
following  week,  defendants,  Stephenson  and 
Ck>on,  with  their  men  went  upon  the  mill 
yard  and  seized  the  lumber.  Barker  seems 
to  admit,  however,  that  neither  their  writ- 
ten contract  nor  their  oral  contract  covered 
all  the  lumber  to  be  taken  off  the  land,  but 
only  certain  grades  specified  in  the  written 
contract  On  the  other  hand  J.  F.  Burdett, 
one  of  the  vendors,  and  a  witness  ,for  plain- 
tiffs, states  that  there  was  no  modification  of 
the  written  contract  by  the  oral,  except  that 
plaintiffs  were  to  take  and  accept  the  lumber 
on  the  mill  yard  in  place  of  delivering  it  on 
the  cars,  and  he  explains  that  the  written 
contract  covered  or  was  intended  to  cover 
all  the  lumber  that  was  to  be  manufactured 
from  the  land,  to  be  paid  for  according  to 
the  prices  stipulated  for  the  different  grades. 

No  deeds  showing  title  to  the  land  or  the 
various  boundary  lines  thereof  were  offered 
in  evidence.  Plaintiffs  apparently  relied  on 
the  common  source  of  title,  their  written 
and  alleged  oral  contract  for  the  timber  and 
lumber,  shown  in  evidence,  and  the  evidence 
Introduced  by  them  on  the  true  location  of 
the  division  line  between  the  two  tracts  of 
land,  and  upon  this  evidence  rested  their 
case.  The  question  is  did  they  make  out  a 
prima  facie  case,  one  entitling  them  to  have 
the  case  submitted  to  the  Jury? 

The  position  of  defendants'  counsel  on 
this  question  is,  first  that  by  their  written 
executory  contract  with  Burdett  Brothers 
and  Johnson,  plaintiffs  did  not  buy  the  tim- 
ber in  place,  but  the  lumber  to  be  manufac- 
tured and  delivered  by  the  sellers  on  cars 
at  the  railway,  and  by  which  they  acquired 
no  legal  title  to  the  lumber  on  the  mill  yard 


on  which  they  could  maintain  this  action. 
The  oral  contract  they  aay  was  simply  to 
bolster  up  plaintiffs'  case,  and  besides,  that 
according  to  the  evidence  of  Barker  this  con- 
tract changed  the  written  contract  and  that 
at  most  the  oral  contract  according  to  his 
evidence  was  conditioned  on  the  250,000  feet 
of  lumber  being  decreed  to  Burdett  Broth- 
ers and  Johnson,  and  that  as  the  court  did 
not  in  the  chancery  suit  so  decree  the  condi- 
tion failed,  and  that  their  title  to  the  lum- 
ber, by  the  very  terms  of  the  contract,  fail- 
ed also;  that  Burdett  Brothers  and  John- 
son might  have  sued  but  plaintiffs  could  not 
do  so. 

In  each  of  these  positions  we  think  coun- 
sel are  in  error.  It  is  true  plaintiffs  did  not 
buy  timber,  but  lumber  to  be  delivered.  The 
contract  did  provide,  however,  that  if  plain- 
tiffs should  desire  the  lumber  to  remain  on 
stick  longer  than  .should  be  necessary  for  it 
to  dry,  the  value  thereof  should  be  estimat- 
ed and  paid  for  subject  to  subsequent  in- 
spection on  delivery.  But  this  is  not  im- 
portant. The  parties  were  competent  to 
waive  delivery  on  cars  at  the  railroad,  and 
accept  delivery  on  the  mill  yard.  Their  evi- 
dence uncontradicted  is  that  they  did  by  their 
oral  contract  do  so,  and  had  actually  taken 
possession  of  the  lumber,  and  were  engaged 
in  inspecting,  measuring  and  branding  It, 
and  had  been  so  engaged  for  several  days 
when  defendants  seized  it.  J.  F.  Burdett 
says  plaintiffs  not  only  accepted  the  lumber 
on  the  mill  yard,  but  that  by  the  oral  con- 
tract they  agreed  to  take  the  mill  culls  not 
covered  by  the  written  contract  and  that 
there  was  no  other  modification  of  the  writ- 
ten contract  except  that  they  were  to  pay 
all  expenses  of  delivering  the  lumber  on 
board  cars.  He  does  not  say  what  prices 
were  to  be  paid  for  mill  culls.  One  dififtculty 
in  the  way  has  been  the  want  of  satisfactory 
evidence  of  the  amount  of  the  different  grades 
of  lumber  called  for  in  the  original  contract 
upon  which  the  jury,  by  reference  to  the 
prices  stipulated  in  the  original  contract 
might  have  arrived  at  the  proper  verdict 
We  have  concluded,  however,  that  the  jury 
might  from  the  evidence  reasonably  have 
found  some  damages,  and  that  the  lack  of 
more  certain  evidence  did  not  warrant  the 
court  on  this  ground  in  directing  a  verdict 
for  defendants. 

We  see  little  force  in  the  argument  that 
the  oral  contract  was  conditioned  on  a  de- 
cree in  favor  of  Burdett  Brothers  and  John- 
son. The  parties  to  the  contract  evidently 
contemplated  that  their  rights  would  be 
finally  adjudicated  in  the  chancery  suit  The 
new  conditions  created  by  the  two  decrees 
therein  called  for  a  modification  of  the  first 
contract  which  they  undertook  to  cover  by 
their  oral  contract  Plaintiffs'  rights  under 
both  contracts  so  far  as  the  lumber  to  be 
stored  on  the  mill  yard  by  defendants  was 
concerned  necessarily  depended  on  the  right 
of  their  vendors  to  the  lumber,  which  it  waa 
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assumed  would  be  finally  adjudicated  In  the  i 
pending  suit  Falling  to  obtain  an  Adjudi- 
cation of  their  lights  In  that  suit  the  parties 
to  these  contracts  have  atten4)ted  to  adjust 
the  respective  legal  rights  thereunder  to  the 
conditions  In  which  they  were  left  by  the  re- 
sult of  the  previous  litigation.  Burdett  Bros, 
and  Johnson  affirm  that  plaintiffs  are  en- 
titled under  their  contracts  to  the  lumber  in 
controversy,  or  at  least  to  such  rights  there- 
to as  but  for  the  contracts  they  would  have 
had.  With  what  consistency  then  can  de- 
fendants deny  plaintiffs  the  right  which  they 
practically  concede  Burdett  Brothers  and 
Johnson  would  have.  With  this  right  we  do 
not  see  that  the  question  of  possession,  much 
discussed  by  plaintiffs'  counsel  in  their  brief, 
Is  important 

The  record  shows  but  the  one  side  of  the 
case,  and  we  e:;cpre8S  no  opinion  on  the  mer- 
its, but  we  are  clearly  of  opinion  that  on  the 
evidence  submitted  plaintiffs  were  entitled 
to  have  the  case  go  to  the  Jury,  and  that  the 
court  below  erred  in  directing  a  verdict  for 
defendants.  We  need  not  burden  the  opin- 
ion by  citation  of  decisions  previously  decid- 
ed by  this  court  prescribing  the  rule  In  such 
cases.  The  Judgment  will  therefore  be  re- 
versed and  plaintiffs  granted  a  new  trial. 

(67  W.  Va.  499) 

LUDWICK    V.    JOHNSON   et    al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  10,  1910.) 

(8yllahu8  ly  the  Court.) 
t.  Tkustb  (J  81*)— Resultinq  Tbubts— Pboof 

TO  EiSTABLISH. 

In  the  case  of  a  conveyance  of  land  to  a 
wife,  a  parol  trust  therein  in  favor  of  her  hus- 
band may  be  established  by  proof  that  the 
latter  paid  the  purchase  money  m  pursuance  of 
an  oral  agreement  between  them,  antedating  or 
contemporaneous  with  the  conveyance,  that  he 
should  do  so  and  that  the  wife  should  take  the 
legal  title  in  trust  for  him. 

[Ed.  Note.--For  other  cases,  see  Trusts,  Cent. 
EMg.  §§  115^118;    Dec.  Dig.  §  81*] 

2.  Tbusts  (I  81»)— Conveyance  to  WnrB— 
Pbesumption  of  Gift— Resulting  Trusts. 
Prima  facie,  such  a  conveyance  is  a  gift 
from  the  husband  to  the  wife;  but  the  pre- 
sumption of  donation,  arising  from  mere  pay- 
ment of  the  purchase  money  by  the  husband,  is 
rebuttable. 

FBd.  Note.— For  other  cases,  see  Trusts,  Cent. 
inig.  8  116 ;    Dec.  Dig.  §  81.*] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty. 

Bfll  by  Jacob  M.  Ludwlck  against  John 
W.  Johnson  and  others.  Decree  for  com- 
plainant, and  certain  defendants  appeal.  Af- 
firmed. 

C.  M.  Murphy,  W.  R.  D.  Dent,  and  Dent 
A  I>ent,  for  appellants.  J.  Hop  Woods,  for 
appellee. 

POFFENBARGER,  J.  The  nature  and  ob- 
ject of  this  suit  are  fully  disclosed  by  the 


opinion  In  Johnson  v.  LudwldE,  58  W.  Va. 
464,  52  S.  B.  489.  After  the  cause  was  re> 
manded,  an  amended  bill,  substantially  the 
same  In  Its  allegations  as  the  original  bill, 
was  filed.  To  this  the  defendants  demurred, 
and,  their  demurrers  having  been  overruled, 
filed  an  answer.  Depositions  were  taken 
and  filed,  and,  on  the  hearing,  a  decree  was 
pronounced,  granting  to  the  plaintiff  the  re- 
lief prayed  for  In  his  bill.  It  was  adjudged, 
ordered,  and  decreed  that  the  full  equitable 
title  to  the  tract  of  land  in  question  was  In 
the  plaintiff,  and  the  defendants  were  re- 
quired, within  10  days  from  the  adjournment 
of  the  term  of  the  court  at  which  the  decree 
was  pronounced,  to  convey  and  release  to 
the  plaintiff,  by  an  apt  and  proper  deed, 
their  Interest  in  the  land,  which  is  here  con- 
strued to  be  the  legal  title  Inherited  from 
plaintiff's  deceased  wife,  and  It  was  further 
ordered  that,  on  their  failure  to  do  so,  such 
deed  should  be  executed  by  a  commission- 
er who  was  appointed  by  the  decree  for  the 
purpose.  From  this  decree,  the  defendants 
have  appealed. 

As  the  sufiadency  of  the  original  bill,  dif- 
fering In  no  substantial  respect  from  the 
amended  bill,  was  declared  by  this  court 
on  the  former  appeal,  and  the  evidence,  ad- 
duced in  support  of  Its  allegations,  adheres 
to  the  theory  of  the  bill,  no  separate  discus- 
sion of  the  demurrer  Is  necessary.  What  Is 
to  be  said  of  the  sufficiency  of  the  evidence 
and  the  nature  of  the  case  made  by  It  will 
fully  suffice. 

The  evidence  consists  almost  wholly  of 
proof  of  oral  declarations  on  the  part  of  the 
wife,  the  grantee  In  the  deed,  that,  though 
the  deed  was  to  be  taken  in  her  name,  be- 
cause, in  that  way,  the  land  could  be  pur- 
chased for  $100  less  money,  she  was  wholly 
unable  to  pay  the  purchase  money,  that  the 
same  was  to  be  paid  by  her  husband,  the 
plaintiff,  'and  that  she  was  to  convey  the 
land  to  him  later,  and  proof  of  her  Inability, 
and  his  ability,  to  pay  It,  and  actual  pay- 
ment thereof  by  him.  Many  of  these  dec* 
laratlons  were  made  before  the  deed  was 
executed,  while  others  of  subsequent  date 
recognlsse  and  admit  the  trust  and  express 
intention  to  execute  It  The  circumstances 
disclosed  by  the  evidence  Indicate  that  the 
husband  did,  in  fact,  pay  the  purchase  mon- 
ey. The  purchase  price  was  $250,  of  which 
^00  was  paid  on  the  delivery  of  the  deed. 
Of  this  cash  payment,  $150  was  borrowed 
of  Isaac  Martin  on  a  note,  executed  to  him 
by  the  plaintiff  and  his  wife.  The  wife  of 
Isaac  Martin  testifies  that  the  plaintiff  paid 
the  note,  her  husband  giving  him  receipts 
for  the  payments  and  indorsing  the  same  on 
the  note.  A  paper  Is  filed  in  the  record 
which  purports  to  show  copies  of  these  re- 
ceipts, indicating  payment  by  the  plaintiff. 
A  witness  testifies  positively  to  the  admis- 
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8lon  by  on«  of  the  grantors  of  hlB  receipt 
from  the  plaintiff  of  a  steer  and  otheir  prop- 
erty- in  part  payment  of  the  note,  held  for 
the  remaining  $50  of  the  purchase  money, 
and  another  witness  to  the  payment  by  the 
plaintiff  of  a  balance  due  on  that  note.  In 
view  of  some  controversy  as  to  the  relative 
financial  ability  of  the  husband  and  wife  to 
make  payment,  their  assessments  for  purpos- 
es of  taxation  are  put  Into  the  record  and 
disclose  pronounced  superiority  of  the  hus- 
band In  this  respect 

There  is  some  contradiction  between  his 
testimony,  and  that  of  some  of  the  defend- 
ants, respecting  alleged  admissions  on  his 
part,  as -well  as  his  ability  to  pay  for  the 
land  and  the  Impecunlousness  of  the  wife  at 
the  time  it,  was  bought  A  letter  from  him 
to  one  of  the  defendants,  in  which  he  pro- 
posed to  purchase  their  interests,  is  also  put 
in  evidence;  but  he  insists  his  proposition 
was  an  offer  to  compromise  and  get  rid  of 
their  claims,  and  the  letter  bears  some  evi- 
dence of  that  on  its  face.  In  one  place  he 
says:  "If  I  can  buy  you  out,  and  if  I  can't 
It  will  be  something  else.''  The  letter  is  by 
no  means  a  disclaimer  of  title.  Witnesses 
for  the  defendants  say  the  plaintiff  had  noth- 
ing at  the  time  of  his  marriage,  and  that  the 
wife  had,  in  addition  to  her  household  goods, 
some  horses,  cattle,  and  sheep;  but  others 
say  she  had  no  stock  or  other  property  of 
any  substantial  value.  One  of  the  defend- 
ants>  a  sister  of  the  deceased  wife,  testifies 
that  she  told  her  she  would  not  convey  the 
land  to  her  husband;  but  her  evidence  can- 
not be  considered,  since  she  is  a  party  to  the 
suit,  interested  In  the  event  thereof,  and  the 
subject-matter  is  a  personal  commanlcation 
with  a  deceased  person  under  whom  she 
claims. 

As  the  declarations  of  the  deceased  wife, 
put  in  evidence,  are  plain,  clear,  and  un- 
equivocal, certain  as  to  the  beneficiary  of 
the  trust,  the  consideration  upon  which  it  Is 
founded  and  the  subject-matter,  and  consist- 
ent with  the  surroundings  and  circumstances 
disclosed,  and  the  evidence  preponderates  in 
favor  of  the  plaintiff,  we  are  unable  to  see 
that  the  trial  court  erred  in  Its  finding  upon 
the  issue  of  fact 

The  remaining  and  Important  inquiry, 
therefore,  is  whether  the  statute  of  frauds 
excludes  the  claim  thus  set  up,  and  this 
question  seems  to  be  foreclosed  by  our  de- 
cisions. Johnson  v.  Ludwick,  68  W.  Va^  46^ 
52  S.  B.  489;  Ourrence  v.  Ward,  43  W.  Va. 
367.  370,  871,  27  S.  B.  320;  Troll  v.  Carter, 
15  W.  Ya.  567.  Taking  these  cases  in  their 
inverse  order,  they  hold  as  follows:  "But  if 
a  party  obtains  e  deed  without  any  consid- 
eration upon  a  parol  agreement  that  he  will 
hold  the  land  in  trust  for  third  parties,  such 
a  trust  so  proven  will  be  enforced  in  a  court 
of  equity,  as  to  permit  a  party  to  hold  the 


land  so  obtained  for  his  own  use  would  be 
to  permit  the  grantee  to  commit  a  fraud." 
Troll  V.  Carter.  ''Where  one  buys  land  un- 
der executory  agreement  and  afterwards, 
before  legal  title  passed,  verbally  agrees  that 
if  another  will  pay  the  purchase  money  he 
shall  have  the  land,  and  that  other  does  so, 
the  trust  is  enforceable  in  equity."  Currwice 
V.  Ward.  "But  where  land  is  purchased  and 
paid  for  by  the  husband,  and  the  conveyance 
taken  in  the  name  of  the  wife,  pursuant  to 
an  understanding  and  agreement  between 
them  at  the  time  of  the  purchase  and  con- 
veyance, that  the  land  is  to  be  held  by  the 
wife  for  the  benefit  of  the  husband,  this  cre- 
ates an  express  trust  which  will  be  enforced 
in  favor  of  the  husband."  Johnson  v.  Lud- 
wick. The  doctrine  of  these  cases  seems  to 
be  sustained  by  the  text  and  cases  cited  in 
28  A.  &  E.  Ency.  Iraw,  872. 

A  purchase  by  the  husband  in  the  name  of 
the  wife  would  be  regarded,  on  the  face  of 
the  transaction,  as  a  gift  to  the  wife;  but 
this  is  only  a  rebuttable  presumption,  which 
can  be  overthrown  by  evidence  to  the  con- 
trary. Johnson  v.  Ludwick,  cited.  Here  the 
evidence  is  amply  sufficient,  in  our  opinion, 
to  accomplish  this  result 

For  the  reasons  stated,  the  decree  will  he 
affirmed. 


W  W.  Va.  625) 
CAlfDEN   CLAY  CO.  v.  TOWN  OP  NEW 
MARTINSVILLE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  10,  1910.) 

(8yUahu9  by  the  Court  J 

1.  Pleading  (ff  222*)— Ovebbttliiyo  Dmcm- 
BEB— Leave  to  Replt. 

When  a  demarrer  to  a  plea  is  ovemiled,  the 

Slaintiff  cannot  reply  in  point  of  fact  unless 
e  withdraws  the  demurrer;  but  leave  to 
withdraw  the  demurrer  will  be  conceded  as  of 
course  and  answer  in  point  of  fact  then  allowed. 

[Ed.    Note.— For   other  cases,    see   Pleading, 
Cent  Dig.  §570;   Dec  Dig.  f  222.»] 

2.  Pleading  (g  412*)— DEinrBREB— Deicubreb 
TO  Plea— Withdbawal— Reply. 

Though  a  demurrer  to  a  plea  is  not  for- 
mally withdrawn  after  it  Is  overruled,  the  de- 
fendant will  be  held  to  a  recognition  of  its  im- 
plied withdrawal  if  he  permits  an  issue  of  fact 
to  be  joined  by  replication  to  the  plea  without 
objection  on  his  part 

[Ed.    Note.— For   other  cases,   see   Pleading, 
Cent  Dig.  §  1S94 ;  Dec.  Dig.  I  412.*] 

8.  MtjNiGiPAL  Cobpobatiors  (|  868*)  —  ESx- 
penditure  of  curbent  revenues— "con- 
tbact  Debts." 

A  town  may  expend  its  current  revenues 
and  accrued  funds,  and  may  make  contracts 
to  that  end.  To  do  so  is  not  to  "contract  debts'* 
within  the  meaning  of  the  constitutional  Inhibi- 
tion. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  S  803.* 

For  other  definitlofas,  see  Words  and  Phrases, 
vol.  2,  pp.  1520,  1521.] 


•For  otbtr  oases  ss«  sams  topio  and  secttoa  NUMBSB  |a  Dec  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexe*. 
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4.  MUITIdPAL    CORPOBATIONS    (|    864*)— CON- 
TBACfMh- VaUDITT. 

If  the  coDtractB  and  engagements  of  a 
municipal  corporation  do  not  overreadi  the 
dependable  current  resources  for  which  provi- 
sion exists  at  the  time  the  contracts  and  en- 
gagements are  assumed,  no  lawful  objections 
to  them  can  be  interposed,  however  great  the 
indebtedness  of  the  municipality  may  be. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  |  1828;  Dec.  Dig.  | 
864.»] 

5u  Municipal  Cospobations  (S  1035*)  — In- 
validity—EIxcess  OF  Indebtedness. 

A  party  to  assert  successfully  the  invalid-* 
i|y  of  a  contract  made  by  a  municipal  corpora- 
tion, on  the  ground  that  it  has  assumed  an 
indebtedness  beyond  that  which  it  could  legally 
assume  by  the  contract,  must  establish  by  clear 
evidence  all  facts  necessary  to  show  the  al- 
leged in  validly. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  I  1035.*] 

Error  from  Circnit  Court,  Wetzel  Coaqty. 

Action  by  the  Camden  Clay  Company 
against  the  Town  of  New  Martinsville.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.    Affirmed. 

Thos.  P.  Jacobs  and  Hall  &  Hall,  for  plain- 
tiff In  error.  H.  P.  Camden,  Dan  B.  Leonard, 
Rankin  Wiley,  and  Thomas  H.  Comett,  for 
defendant  In  error. 


EOBINSON,  P.  The  Town  of  New  Biais 
tinsviUe,  a  municipal  corporation,  on  Jone  11, 
1902,  Altered  Into  a  contract  with  0.  Skid- 
more  for  the  paving  of  particularly  named 
streets.  For  doing  the  work  in  the  manner 
specified,  Skldmore  was  to  receive  stated 
prices  for  the  curbing,  excess  excavating,  and 
brick  paving  necessary  to  complete  the  con- 
tract The  work  was  to  be  completed  by  No- 
vember first,  of  that  year.  Payments  were 
to  be  made  to  Skidmore  every  thirty  days, 
upon  estimates  of  eighty  per  cent,  of  the  work 
completed.  Final  payment  vras  to  be  made 
at  the  completion  of  all  the  work  and  Its  ac- 
ceptance. Just  here  It  may  be  observed  that 
the  contract  was  to  be  performed  and  the 
work  paid  for  during  the  current  municipal 
fiscal  year  of  1902  within  which  it  was  made. 
The  contract  does  not  relate  to  future  years, 
nor  does  it  pretend  to  bind  future  levies  for 
its  payment. 

Skidmore  completed  the  work.  The  mu- 
nicipal authorities  accepted  it  They  ac- 
counted with  him  and  fixed  the  amount  to 
which  he  was  entitled.  Then  Skidmore  as- 
signed to  the  Camden  Clay  Company  the 
amount  remaining  due  to  him  from  the  town. 
Many  payments  were  made  by  the  town  to 
this  assignee.  But  later  a  balance  of  $10,000 
remained  unpaid,  and  the  town  refused  to 
make  further  payment  This  suit  followed. 
The  town  in  defense  claimed  that  the  work 
had  not  l>een  done  according  to  the  contract 
and  that  lu  any  event  the  debt  was  an  il- 
legal and  invalid  one  because  the  legal  limit 
to  which  the  municipality  could  Incur  indebt- 


edness was  exceeded  in  the  making  of  the 
obligation.  From  a  judgment  for  $11,700,  up- 
on the  verdict  of  a  Jury,  this  writ  of  error 
was  obtained. 

Though  many  exceptions  were  presented  in 
the  original  assignments  of  error,  the  brief 
of  counsel  for  the  town  relies  upon  but  two 
points.  The  neglected  assignments,  however, 
have  been  considered  by  us.  Finding  them 
not  well  taken,  we  overrule  them.  This  writ- 
ten opinion  may  well  be  devoted  to  the  two 
points  raised  in  the  brief. 

Two  special  pleas  were  Interposed  by  the 
defendant  town.  One  of  the  pleas  alleged  a 
breach  of  the  contract  by  Skidmore  and  aver- 
red that  defendant  was  damaged  by  that 
breach  to  the  amount  claimed  by  plaintiff. 
The  other  plea  denied  the  validity  of  the  con- 
tract upon  the  averment  that  the  town  un- 
dertook to  incur  an  Indebtedness  payable  out 
of  revenues  for  years  other  than  the  one  as 
to  which  the  contract  was  made.  Plaintiff 
demurred  to  each  plea,  but  the  court  over- 
ruled the  demurrers.  Then  plaintiff  replied 
generally  to  each  plea.  Issues  were  thus 
Joined,  without  objection  on  the  part  of  de- 
fendant Now,  defendant  insists  that  when 
plaintiff  failed  in  the  demurrers  to  the  pleas 
the  issues  presented  by  the  pleas  were  there- 
by finally  settled  against  plaintiff.  In  other 
words,  it  is  submitted  that  plaintiff  could  not 
reply  to  the  pleas  after  the  demurrers  there- 
to were  overruled  unless  the  demurrers  were 
withdrawn.  True.lt  Is  that  at  the  common 
law  the  plaintiff  could  give  one  answer,  ei- 
ther of  law  or  of  fact  but  no  more,  to  each 
plea.  4  Minor's  Inst  (3d  Ed.)  1167.  This 
common  law  rule  is  changed  by  our  statute 
only  in  one  particular.  More  than  one  an- 
swer in  point  of  fact  to  a  special  plea  is  now 
allowed — more  than  one  replication.  But  this 
common  law  rule  which  applies  to  the  plain- 
tiff has  not  been  altered  further  In  his  be- 
half, as  a  similar  rule  of  pleading  in  relation 
to  the  defendant  has  been  changed.  The  de- 
fendant may  demur  and  also  plead  fact  He 
^*may  plead  as  many  several  matters,  wheth- 
er of  law  or  fact  as  he  shall  think  necessa- 
ry," except  in  a  single  Instance  named  in  the 
statute.  The  plaintiff,  however,  has  not  been 
given  such  privilege.  He  must  still  answer 
the  defendant's  plea  by  demurrer,  or  answer 
it  in  point  of  fact  by  replication.  He  cannot 
demur  and  reply.  He  must  choose  one  course 
or  the  other.  If  he  chooses  the  latter  course, 
then,  to  any  special  plea,  he  "may  plead  as 
many  special  replications  as  he  may  deem 
necessary,"  Code  1906,  c.  125,  S  20.  But 
the  inconvenience  in  being  compelled  to  choose 
between  a  demurrer  or  a  replication  may  be 
evaded  by  the  plaintiff.  If  a  demurrer  to  a 
plea  be  overruled,  leave  to  withdraw  the  de- 
murrer will  be  conceded  as  of  course  and  an 
answer  in  point  of  fact  then  allowed.  4  Mi- 
nor's Inst  (3d  Ed.)  1167.  In  the  case  at 
hand,  plaintiff  did  not  expressly   withdraw 
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the  demnmra  upon  wblch  It  failed,  bnt  it 
was  permitted  to  reply  in  point  of  fact  with- 
out protest  or  objection  on  the  part  of  de- 
fendant In  substance  and  practical  import, 
this  course  was  a  withdrawal  of  the  demur- 
rers. Defendant  must  be  held  to  a  recogni- 
tion of  the  implied  withdrawal  of  the  demur- 
rers, since  no  objection  on  its  part  was  made 
to  the  replications.  Defendant  recognized  the 
demurrers  as  withdrawn  when  It  acquiesced 
in  the  filing  of  the  replications.  Applicable 
here  are  words  of  the  Virginia  court:  "In 
this  case,  although  the  record  does  not  show 
that  the  demurrer  was  withdrawn,  the  court 
and  parties  must  have  so  considered  it,  oth- 
erwise the  replication  could  not  have  been 
filed  and  a  trial  had  upon  the  issue  of  fact 
raised  by  it  TTie  demurrer  having  been 
treated  In  the  trial  court  as  waived  or  with- 
drawn, it  must  be  so  considered  here/*  Rail- 
way Co.  V.  Bank,  92  Va.  495,  23  S.  E.  935,  44 
L.  R.  A.  449. 

The  court  instructed  the  Jury  that  the  evi- 
dence was  insufficient  to  justify  a  finding  that 
the  contract  was  an  Illegal  and  invalid  one. 
This  instruction  was  a  proper  one  in  the 
premises.  Defendant  did  not  prove  that  at 
the  time  the  town  entered  into  the  contract 
it  thereby  assumed  an  indebtedness  which, 
with  other  liabilities  then  existing  or  assum- 
ed, overreached  the  dependable  resources  of 
the  municipality  for  the  current  year.  Were 
resources  provided  at  the  time  the  contract 
was  made,  sufficient  according  to  reasonable 
expectation,  to  meet  all  existing  liabilities  of 
the  town  for  the  current  year  including  the 
Indebtedness  under  the  contract?  If  so,  the 
contract  was  not  illegally  made.  Defendant 
failed  to  prove  that  such  provision  was  not 
made.  Elvidence  clearly  establishing  the  fact 
that  no  such  provision  existed  was  primarily 
essential  to  an  overthrow  of  the  contract  for 
Illegality  on  the  ground  alleged.  The  con- 
tract and  the  indebtedness  which  it  repre- 
sents are  presumed  to  be  legal.  Armstrong 
V.  County  Court,  41  W.  Va.  602.  24  S.  E.  993. 
It  is  presumed  that  all  steps  necessary  to  the 
legality  of  the  contract  were  taken.  It  is  pre- 
sumed that  legal  provision  was  made  for  the 
payment  of  the  indebtedness  when  the  same 
was  assumed.  That  presumption  prevails  and 
sustains  the  legality  of  the  contract  until  the 
presumption  is  clearly  overthrown  by  evi- 
dence. It  was  not  overthrown  in  this  case.  The 
burden  was  on  the  town  to  prove  the  Illegality 
of  the  contract  by  clear  and  defined  evidence 
— so  to  prove  that  the  provided  resources  of 
the  town  were  exceeded  by  the  indebtedness 
under  the  contract  at  the  time  it  was  made. 
That  the  dependable  resources  may  have  been 
overreached  during  the  current  year  Is  not 
enough.  If  this  contract  did  not  overreach 
them,  no  part  of  It  is  invalid,  though  liabil- 
ities assumed  after  its  execution  may  have 
overreached  those  resources.  The  constitu- 
tional provision  does  not  inhibit  the  making 


of  current  engagements  which  may  be  met 
with  moneys  on  hand  and  the  current  rev- 
enues provided  at  the  time  the  engagements 
are  made.  A  town  may  expend  the  current 
revenues  and  accrued  funds  and  may  make 
contracts  to  that  end.  To  do  so  is  not  to  con- 
tract debts  within  the  meaning  of  the  consti- 
tutional inhibition.  Davis  v.  County  Court, 
38  W.  Va.  104, 18  S.  E.  378.  Principles  which 
we  approve  have  been  enunciated  In  the  fol- 
lowing language:  "If  a  city  has  money  on 
hand,  or  provides  at  the  time  a  present  means 
of  raising  it  otherwise  than  by  loan,  it  may 
contract  for  expenditures  without  restriction, 
as  there  is  no  constitutional  limitation  on  mu- 
nicipal expoiditure,  provided  the  city  pays 
as  it  goes.  What  is  prohibited  is  the  incurring 
of  debt  If  a  contract  made  by  a  dty  per- 
tains to  its  ordinary  expenses,  and  is,  togeth- 
er with  other  like  expenses,  within  the  limits 
of  its  current  revenues  and  such  special  tax- 
es as  it  may  legally  and  in  good  faith  intend 
to  levy  therefor,  such  contract  does  not  con* 
stltute  the  incurring  of  indebtedness  withio 
the  meaning  of  a  constitutional  provision  lim- 
iting the  power  of  municipalities  to  contract 
debts.  If  means  are  adopted  which  in  good 
faith,  according  to  reasonable  expectation, 
will  produce  a  sufficient  fund  to  pay,  a  con- 
tract entered  Into  on  the  faith  of  them  should 
not  be  held  unlawful  on  account  of  an  unin- 
tentional miscalculation,  or  an  accidental  and 
unexpected  failure  to  produce  the  full  result*' 
Addyston  Pipe  &  Steel  Co.  v.  City  of  Corry, 
197  Pa.  41,  46  Atl.  1085,  80  Am.  St  Rep.  812. 
The  evidence  in  this  case  does  not  disclose 
that  these  legal  principles  were  violated  in 
the  making  of  the  contract  which  is  the  basis 
of  this  action. 

The  only  issue  of  fact  submitted  for  the 
determination  of  the  jury  related  to  the  al- 
leged breach  of  the  contract  by  Skidmore — 
to  his  failure  to  do  the  work  contemplated  by 
it  in  the  manner  stipulated.  That  issue  the 
jury,  on  conflicting  facts  and  circumstances, 
determined  in  favor  of  plaintiff.  Their  find- 
ing is  warranted  by  the  evidence.  Nothing 
appears  by  which  we  can  overthrow  It 

The  record  plainly  calls  for  an  affirmance 
of  the  Judgment    It  will  be  so  ordered. 


an  W.  Va.  518> 

DUNBAR  et  al.  v.  DUNBAR  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  10,  1910.) 

(8yllahu9  by  the  Court,) 
1.  EQumr  (I  452*)— Bill  of  Review— lioc- 

ITATIONS. 

The  limitation  for  a  bill  of  review  from  a 
decree  made  before  chapter  40,  Acts  1909,  took 
effect,  reducing  the  limitation  to  one  year,  ia 
three  years. 

[Eld.  Note.— For  other  cases,  see  ESqulty,  Dec 
Dig.  {  452.»1 
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Z  Vendor  and   Pubchaseb   (J   279*)--Ven- 
DOB*s  LaEN— Enfobgbkent— Pabtibs. 

In  a  suit  in  equity  to  enforce  a  lien  for 
purchase  money  reserved  in  a  conveyance  of 
land,  persons  not  parties  to  the  conveyance,  be- 
tween whom  and  its  parties  there  is  no  equity, 
and  who  claim  title  adversary  to  that  of  the  par- 
ties to  such  conveyance,  cannot  be  made  par- 
ties to  such  suit,  and  their  rights  cannot  be  ad- 
judicated against  them  in  it.  ^ 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi|  778-^82 ;  Dec.  Dig.  f 
279.*] 

Appeal  from  Circuit  Court,  Raleigh  County. 

Bill  by  H.  A.  Dunbar  and  others  against 
W.  S.  Dunbar  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.  Reversed 
and  remanded. 

Sanders  &  Crockett,  J.  W.  McCreery,  and 
FDe  &  File,  for  appellants.  Price,  Smith, 
BpUman  &  Clay  and  W.  L.  Ashby,  for  ap- 
j^euecs. 

BRANNON,  J.  W.  S.  Dunbar  and  wife 
conveyed  to  D.  S.  Courtney,  B.  T,  Crawford, 
and  W.  L.  Ashby,  (1)  all  the  right,  title,  and 
Interest  formerly  belonging  to  John  Cook 
and  Mary  A.  Cook  In  lands  of  which  Lemuel 
Jarrell,  Sr.,  died  seised,  which  Interest  was 
IRirchased  by  W.  S.  Dunbar  at  a  sale  under 
a  decree ;  and  (2)  all  the  right,  title,  and  In- 
terest of  said  Dunbar  and  wife  in  the  land 
of  Lemuel  Jarrell,  deceased.  This  deed 
contained  a  covenant  of  general  warranty 
and  a  covenant  for  further  assurance,  and 
reserved  a  lien  for  deferred  purchase  money. 
Lemuel  Jarrell  died  seised  of  10  tracts  of 
land  in  Raleigh  county.  W.  S.  Dunbar 
brought  a  chancery  suit  to  enforce  against 
the  realty  conveyed  by  him  by  that  deed 
to  Courtney,  Crawford,  and  Ashby  the  lien 
for  purchase  money  reserved  in  the  deed. 
Courtney,  Crawford,  and  Ashby  defended  the 
anlt  by  an  answer  setting  up  that  by  various 
conveyances  from  other  parties  they  had 
become  owners  of  all  of  the  shares  or  Inter- 
ests In  the  various  tracts  of  land  of  which 
Lemuel  Jarrell  died  seised,  and  that  after- 
wards W.  S.  Dunbar  claimed  that  said  pur- 
chasers had  not  acquired  all  such  interests, 
and  that  he  still  owned  the  Cook  Interest, 
and  that,  In  order  to  get  rid  of  this  claim  of 
W.  S.  Dunbar,  they  purchased  of  him  the 
aald  Cook  Interest  and  all  the  interests  of 
Dnnbar  In  said  Jarrell  land.  And  said  an- 
swer further  states,  in  effect,  that  two  inter- 
ests had  been  conveyed  by  heirs  of  Jarrell 
to  H.  A.  Dunbar,  and  that,  the  deeds  be- 
ing defective,  those  two  heirs  had  made  sec- 
ond conveyances  of  those  interests  to  W.  S. 
Donbar,  thus  making  conflicting  claims  to 
those  interests  between  H.  A«  Dunbar  and 
W.  S.  Dunbar.  The  answer  further  stated 
that  H.  A.  Dunbar  had  conveyed  to  Michael 
Lilly  and  Isabella  Lilly  a  boundary  of  250 
acres  of  said  land  and  to  William  H.  Jar- 
rell by  one  deed  16^  acres  and  by  another 
deed  62  acres.    The  answer  further  alleged 


( that  H.  Au  Dunbar  was  hi  possession  of,  and 

claiming,  some  700  acres  or  800  acres  of  the 
Jarrell  land.  How  claiming  is  not  stated. 
The  answer  further  stated  that  Michael  Lil- 
ly and  C.  N.  Dunbar  had  entered  on  the  land 
books  in  their  names  18  acres  and  104  poles 
of  said  land,  and  that  C.  N.  Dunbar  had  en- 
tered on  the  land  books  11  acres  and  5  poles, 
such  entries  Importing  a  claim  of  title,  but 
how  the  answer  does  not  certify.  The  an- 
swer further  stated  that  by  deed  Stephen 
Williams  had  conveyed  to  Henry  A.  Williams 
60  to  70  acres  of  the  land,  and  had  fenced  a 
portion  of  it  and  was  In  possession  thereof, 
and  that  W.  H.  Jarrell  was  claiming  anoth- 
er part  Qf  the  land  containing  about  80  acres, 
and  that  C.  P.  Stover  somehow  claimed  30 
acres  of  the  said  land,  and  alleged  further 
that  said  adverse  claimants  were  in  posses- 
sion. After  this  answer  was  filed,  W.  S. 
Dunbar  filed  an  amended  bill  making  such 
adverse  claimants,  H.  A.  Dunbar,  Michael 
S.  Lilly,  Isabella  Lilly,  W.  H.  Jarrell,  C.  N. 
Dunbar,  Henry  A.  Williams,  Stephen  Wil- 
liams, Jack  Williams,  Daniel  Williams,  and 
C.  P.  Stover,  party  defendants,  and  assail- 
ing their  titles  and  claims  as  bad,  and  ask- 
ing thtit  their  rights  be  adjudicated,  and  that 
their  deeds  be  canceled  and  set  aside  as  a 
cloud  upon  the  titles  of  the  land,  and  that 
they  be  required  to  surrender  possession  to 
Courtney,  Crawford,  and  Ashby.  These  ad- 
verse claimants,  the  said  new  parties,  did  not 
appear,  and  the  amended  bill  was  taken  for 
confessed  against  them.  They  did  not  answer 
the  answer  of  Courtney,  Crawford,  and  Ash- 
by. Courtney,  Crawford,  and  Ashby  answer- 
ed the  amended  bUl,  asserting  their  own  title 
to  be  good  and  alleging  that  the  title  or  right 
or  claim  of  H.  A.  Dunbar  and  other  adverse 
claimants  above  named  were  bad«  and  added 
that  Jack  Williams  and  Daniel  Williams  and 
Henry  A.  Williams  were  also  asserting  ti- 
tle to  a  portion  of  the  land ;  and  this  answer 
alleged  that  their  titles  were  worthless,  and 
asked  that  the  rights  of  all  such  claimants 
be  adjudicated,  and.  If  found  valid,  that 
there  might  be  a  reduction  of  the  purchase 
money.  A  decree  was  made  of  sweeping  char- 
acter declaring  that  the  title  of  Courtney, 
Crawford,  and  Ashby  to  all  the  said  10  tracts 
of  land  of  which  Lemuel  Jarrell  died  seised 
was  superior  and  paramount  to  any  claim  or 
title  of  said  adverse  claimants  H.  A.  Dun- 
bar, Michael  and  Isabella  Lilly,  William  H. 
Jarrell,  C.  N.  Dunbar,  and  C.  P.  Stover,  and 
setting  aside  the  deeds  from  H.  A.  Dunbar  to 
W.  H.  Jarrell  and  the  deed  from  H.  A.  Dun- 
bar to  Michael  S.  Lilly  and  Isabella  Lilly,  and 
awarding  Courtney,  Crawford,  and  Ashby  a 
writ  of  possession  against  such  claimants, 
and  decreeing  that  Courtney,  Crawford,  and 
Ashby  pay  W.  S.  Dunbar  the  purchase  mon- 
ey for  which  the  lien  was  reserved  in  the 
deed  from  W.  S.  Dunbar  to  said  purchasers, 
and   subjecting   the   land  to  sale  therefor. 
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Afterwards  H.  A.  I>aiibar,  Michael  S.  Lilly, 
Isabella  Lilly,  and  W.  H.  Jarrell  filed  a  bill 
of  review,  assigning  errors  of  law  in  the 
said  decree,  and  praying  that  the  same  be  re- 
versed. Courtney,  Crawford,  and  Ashby  en- 
tered a  demurrer  to  the  said  bill  of  review, 
and  a  decree  was  pronounced  sustaining  said 
demurrer  and  dismissing  the  bill  of  review, 
from  which  decree  H"  A.  Ehinbar,  Michael  S. 
Lilly,  Isabella  Ldlly,  and  W.  H.  Jarrell  ap- 
peal. . 

The  first  point  presented  for  onr  consid- 
eration is  that  the  demurrer  to  the  bill  of 
review  was  well  taken  because  it  was  filed 
more  than  two  years  after  the  decree,  which 
decree  was  rendered  December  22,  1905,  and 
that  the  bill  of  review  Is  barred  by  limita- 
tion. This  contention  is  rested  on  the  theory 
that  though  the  Code  until  chapter  40,  Acts 
1909,  reducing  the  limitation  for  a  bill  of  re- 
view from  three  to  one  year,  allowed  a  peri- 
od of  three  years^  yet  that  three-year  limi- 
tation was  reduced  to  two  by  the  act  chan- 
ging the  limitation  upon  an  appeal  from  five 
to  two  years,  the  argument  being  that  the 
stafhte  reducing  the  limitation  for  an  appeal 
to  two  years  by  implication  changed  the  lim- 
it of  a  bill  of  review  from  three  to  two 
years;  in  other  words,  though  the  section 
of  the  Code  allowing  three  years  for  a  bill 
of  review  was  not  expressly  repealed,  yet 
it  was  so  impliedly  repealed,  and  ho  bill  of 
review  could  be  entertained,  even  before  the 
act  of  1909,  after  two  years.  To  sustain 
this  view  we  would  have  to  overthrow  Dun- 
fee  V.  Childs,  45  W.  Va.  157,  30  S.  E.  102, 
holding  that,  notwithstanding  the  period  of 
an  appeal  was  two  years,  a  bill  of  review 
could  be  entertained  within  three  years. 
We  are  asked  to  reconsider  and  overthrow 
that  case.  We  decline  to  reconsider  that 
subject,  not  only  on  the  principle  of  stare 
decisis,  but  also  because  there  can  now  be 
but  few  cases  in  which  the  matter  can  be 
material,  as  time  will  soon  bar  bills  of  re- 
view to  decrees  anterior  to  the  act  of  1909, 
fixing  the  limit  for  bills  of  review  at  one 
year.  The  matter  then  is  of  little  imx)or- 
tance,  except  in  this  case  and  perhaps  a  few 
others.  Besides,  said  chapter  40  gives  three 
years  as  to  decrees  prior  to  its  passage. 

Coming  to  the  merits  of  the  case,  we  find 
that  the  original  cause  was  a  suit  brought 
by  W.  S.  Dunbar  against  Courtney,  Craw- 
ford, and  Ashby  purely  and  only  to  enforce 
the  lien  for  purchase  money  reserved  in  the 
deed  from  Dunbar  to  Courtney,  Crawford, 
and  Ashby.  We  find  that  parties  claiming 
adverse  titles  to  much  of  the  land  mentioned 
above  are  brought  into  this  suit  and  their 
rights  adjudicated,  and  their  titles  annul- 
led, and  their  deeds  canceled,  and  title  to  all 
the  land  declared  to  be  in  Courtney,  Craw- 
ford, and  Ashby  paramount  to  the  claim  of 
other  codefendants.  A  plain  error  consists 
in  the  fact  that,  in  a  suit  between  grantor 
and  grantee  having  for  its  sole  and  only 
purpose  the  enforcement  of  a  lien  for  pur- 


chase money  reserved  in  a  deed  for  land, 
parties  who  are  strangers  to  the  transaction 
between  grantor  and  grantee,  strangers  hav- 
ing no  connection  therewith,  having  adverse 
titles  and  claims,  are  brought  into  a  suit  up- 
on a  matter  entirely  foreign  to  their,  rights 
and  claims,  and  their  rights  and  claims  ad- 
judicated and  destroyed.  That  deed  made  a 
contract  between  W.  S.  Dunbar  and  his 
grantees.  The  rights  between  them  emanate 
from  that  deed  only,  a  matter  with  which 
the  adverse  claimants  have  no  connection, 
as  that  contract  or  transaction  is  confined 
to  the  parties  to  that  deed.  This  right  to 
bring  in  these  strangers  is  predicated  upon 
Heavner  v.  Morgan,  30  W.  Va.  335,  4  S.  EX 
406,  8  Am.  St.  Rep.  65,  asserting  the  right  in 
such  a  suit  to  bring  in  such  strangers  and 
settle  their  rights;  but  that  case  has  been 
pointedly  overruled  by  Miller  v.  Morrison, 
47  W.  Va.  664,  35  S.  B.  905.  I  shall  not  re- 
peat the  argumentation  there  found,  but  will 
simply  say  that  the  authorities  there  cited 
do  negative  the  right  of  the  parties  in  a  suit 
for  the  enforcement  of  purchase  money  to 
bring  in  and  pass  upon  the  adverse  rights 
of  strangers.  I  will  add  the  strong  case  of 
Peters  v.  Bowman,  98  U.  S.  56,  25  L.  Ed.  91, 
holding  that  such  a  trial  of  adverse  title  is 
foreign  to  a  suit  to  enforce  a  vendor's  lien 
reserved,  because  there  Is  no  equity  between 
the  adverse  claimant  and  the  parties  to  the 
deed.  Indeed,  equity  has  no  Jurisdiction  to 
try  adverse  title,  unless  there  be  an  equity 
between  the  plaintiff  and  the  party  claiming 
adversely  to  him.  Freer  v.  Davis,  52  .W.  Va. 
1,  43  S.  E.  164,  59  L.  R.  A.  556,  94  Am.  St 
Rep.  910;  Johnston  r.  Jarret,  14  W.  Va. 
235.  If  this  is  not  so,  then  the  right  and 
title  of  these  strangers  would  be  settled  in 
equity,  and  they  deprived  of  a  Jury  trial,  and 
this  cannot  be.  Cecil  v.  Clark,  44  W.  Va. 
659,  30  S.  B.  216;  Davis  v.  Settle,  43  W. 
Va.  19,  26  S.  E.  557.  This  is  the  general 
rule  in  equity ;  but  in  this  case  It  is  more 
especially  applicable  because  only  the  rights 
between  Dunbar  and  his  grantees  are  in- 
volved, their  contractual  rights,  and  the 
rights  of  the  stranger  parties  are  entirely 
foreign  to  the  matter  of  this  suit  and  to  the 
rights  arising  between  Dunbar,  the  grantor, 
and  Courtney,  Crawford,  and  Ashby,  his 
grantees  under  the  deed  between  them. 

The  decree  is  erroneous  for  the  additional 
reason  that  this  bill  was  to  enforce  a  lien 
only  against  certain  interests  in  the  land, 
not  all  the  Interests;  but  the  decree  gives 
Courtney,  Crawford,  and  Ashby  title  to  the 
entire  10  tracts  of  the  Jarrell  land.  How 
could  that  be  done  in  a  suit  to  enforce  a  lien 
only  against  certain  interests  therein?  The 
decree  goes  far  beyond  the  scope  of  the  snlt. 

I  have  considered  the  case  as  If  the  deed 
from  W.  S.  Dunbar  to  Courtney,  Crawford, 
and  Ashby  conveyed  only  the  interest  of 
Mary  A.  Cook  in  the  Jarrell  land.  Under 
the  indefinite  pleadings,  it  is  difficult  to 
say  whether  this  is  so  or  not    In  some  re- 
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spectB  they  Justify  that  position  and  the 
parties  in  some  respects  so  regard  the  deed; 
but  the  deed  conveys  not  only  that  Interest, 
but  any  other  Interest  of  Dunbar  by  a  second 
item.  It  may  be  that  this  second 'clause  in 
the  deed  was  pnt  in  to  shut  out  any  further 
claim  by  Dunbar,  not  as  Intending  to  con- 
vey any  more  than  the  Cook  interest,  but  as 
precautionary  against  any  further  claim  by 
Dunbar  to  the  prejudice  of  his  grantees  In 
the  Jarrell  land.  If  we  regard  the  deed  as 
conveying  only  the  Cook  interest,  with  what 
show  of  reason  could  the  decree  pass  on  oth- 
er interests  when  the  suit  was  only  to  sell 
one  interest  for  its  purchase  money?  How 
could  the  decree  give  title  not  only  as 
against  Dunbar,  but  other  parties  to  the 
whole  land  and  all  Interests  therein?  But  if 
we  regard  the  deed  as  conveying  not  only 
that  Cook  interest,  but  other  interests,  we 
can  say  that  those  other  interests  are  not 
'Specified,  and  that  the  import  of  the  plead- 
ings is  not  that  the  sale  covered  all  the  in- 
terests in  the  land,  but  only  some  of  them. 
Thai  there  could  not  be  a  decree  conferring, 
title  to  aU  upon  Courtney,  Orawford,  and 
Ashby  in  a  suit  to  sell  for  purchase  mon- 
ey for  part  only,  and  give  title  to  all  the 
land  to  the  destruction  of  any  right  which 
those  adversary  parties  might  have. 

Counsel  for  the  appellant  make  the  point 
that  Courtney,  Crawford,  and  Ashby  could 
not  set  up  against  Dunbar  any  defense  of 
defective  title  to  defeat  the  claim  for  pur- 
chase money,  because  the  deed  conveyed 
only  the  right,  title,  and  interest  of  Dunbar, 
and  though  it  contained  a  general  warranty 
and  a  covenant  for  further  assurance  that 
warranty  does  not  operate  at  all  because 
only  right,  title»  and  interest  were  convey- 
ed, not  the  land  itself;  citing  Hull  v.  Hull, 
35  W.  Ya.  156,  13  S.  EI  49,  29  Am.  St  Bep. 
800,  and  Reynolds  y.  Shaver,  59  Ark.  299, 
27  S.  W.  78,  43  Am.  St  Rep.  36,  and  Wynn 
T.  Harman,  5  6rat  (Ya.)  158,  164,  and  Kent 
V.  Watson,  22  W.  Va.  462,  and  Hanrick  v. 
Patrick,  119  U.  Sl  150,  7  Sup.  Ct  147,  30  L. 
Ed.  396b  And  a  covenant  for  further  assur- 
ance applies  to  no  other  estate  than  that 
conveyed  in  the  deed  already  made.  Uhl 
V.  Bailroad,  51  W.  Va.  107,  41  S.  B.  340. 
Counsel  say  that  as,  for  this  reason,  these 
purchasers  could  not  defend  for  bad  title,  it 
follows  that  they  could  not  bring  in  these 
adverse  claimants  and  their  titles.  There  is 
some  force  in  that  argument;  but  it  strikes 
me  that  that  is  a  matter  between  Dunbar 
and  his  grantees.  Dunbar  might  say  that  he 
did  not  guarantee  title;  but  we  are  not  pass- 
ing on  the  rights  between  Dunbar  and  his 
grantees,  and  it  occurs  to  me  that  that  mat- 
ter is  one  arising  only  between  them.  What 
have  these  strangers  to  do  with  that? 
.  It  is  hardly  necessary  to  say  that  the  de- 
cree cannot  be  vindicated  on  the  theory  that 
the  answer  of  Courtney,  Crawford,  and  Ash- 


by  is  to  be  regarded  as  a  cross-iblll  against 
H.  A.  Dunbar  and  other  adverse  new  par^ 
ties.  If,  as  we  have  shown,  Dunbar  could 
not  bring  into  this  suit  the  rights  of  stran- 
gers claiming  adverse  title,  for  like  reason 
a  cross-bill  answer  could  not  do  so.  Another 
reason  is  that  the  suit  is  only  for  purchase 
money,  not  involving  In  the  slightest  degree 
the  rights  of  those  adverse  claimants,  and 
a  cross-bill  must  relate  to  a  matter  proper- 
ly Involved  in  the  suit  Hogg's  Eq.  Proced. 
I  191 ;  Hansford  v.  O.  &  O.  Coal  Co.,  22  W. 
Va.  70,  75;  Peters  T.  Case,  62  W.  Va.  33,  57 
S.  EX  733,  13  L.  R,  A.  (N.  S.)  408. 

It  might  occur  to  the  mind  that  as  H.  Au 
Dunbar  and  other  adverse  claimants  suffer- 
ed the  amended  bill,  alleging  badness  of 
their  title,  to  be  taken  for  confessed,  they 
cannot  complain;  but  there  is  no  force  In 
thl^,  Jbecause  taking  everything  to  be  true 
as  appeared  in  the  pleadings,  still  there 
could  be  no  decree  against  these  hostile 
claimants.  Their  rights  were  foreign  to  the 
matter  legally  involved  in  the  suit  Chapter 
134  of  the  Code  allows  a  person  injured  by 
error  of  law  hy  a  decree  by  default  to  re- 
verse it  on  motion,  as  he  could  do  by  ap- 
peal but  for  that  chapter.  A  bill  which  does 
not  entitle  the  plaintiff  to  any  relief  in  law 
on  its  facts  against  the  party,  though  taken 
for  confessed,  does  not  call  for  relief  and 
it  is  reversible  error  to  adjudicate  it 

For  these  reasons,  we  reverse  the  decree 
pronounced  up(m  the  bill  of  review  on  the 
22d  day  of  December,  1906,  and  we  over- 
rule the  demurrer  to  that  bill  of  review; 
and  we  reverse  so  much  of  the  decree  in 
the  main  cause  of  W.  S.  Dunbar  against  D. 
G.  Courtney  and  others  pronounced  on  the 
22d  day  of  December,  1905,  as  declared 
that  the  title  of  D.  O.  Courtney,  E.  T.  Craw- 
ford, and  W.  Ia  Ashby  to  the  lands  describ- 
ed in  the  record  is  superior  ftnd  paramount 
to  any  claim  or  title  theretx>  of  H.  A.  Dun- 
bar, Michael  S.  Lilly,  and  Isabella  Lilly,  his 
wife,  and  William  H.  Jarrell,  and  annuls  the 
deed  from  Henry  A.  Dunbar  and  wife  to 
W.  H.  Jarrell,  dated  January  7,  1904,  re- 
corded in  the  county  clerk's  office  of  Raleigh 
county  in  Deed  Book  No.  28,  p.  150,  and  the 
deed  from  Henry  A.  Dunbar  and  wife  to 
Michael  S.  LUly  and  Isabella  Lilly,  his  wife, 
dated  February  3,  1906,  recorded  in  said  of* 
fice  in  Deed  Book  No.  28,  p.  184,  and  that 
clause  of  said  decree  awarding  to  said 
Courtney,  Crawford,  and  Ashby  a  writ  of 
possession  against  H.  Au  Dunbar,  Michael 
S.  Lilly,  Isabella  LOly,  and  William  H.  Jar- 
rell, and  we  dismiss  the  case  as  to  H.  A. 
Dunbar,  Michael  S.  Lilly,  Isabella  LiUy,  and 
William  H.  Jarrell  without  prejudice  to  the 
rights  of  any  of  the  parties  in  any  other 
suit  in  which  they  may  be  involved. 

And  this  cause  is  remanded  to  the  said 
circuit  court  for  further  prot<cr  proceedings 
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ASHLAND  COAL  &  COKE  GO.  ▼.  HULL 
COAL  &  COKE  CORPORATION. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  10,  1910.) 

(SvUahus  hy  the  Court.) 

1.  CoNTBACTS  (8  278*)— Waiver  of  Breach- 
Acceptance  OF  Part  Performance. 

Although  a  condition  precedent  in  a  con- 
tract must  be  fully  performed,  in  order  to 
bind  the  opposite  party  to  performance  of  his 
reciprocal  obligation,  acceptance  of  performance 
of  only  a  substantial  part  thereof  precludes  re- 
liance upon  the  breach  as  matter  justifying  re- 
nunciation or  discharge  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  $  1207 ;   Dec.  Dig.  %  278.*] 

2.  Contracts  (f  227*)-- Waiver  of  Breach- 
Acceptance  of  Part  Performance. 

Partial  interruption,  for  a  time,  of  a  con- 
tinuous duty,  imposed  by  a  contract,  amounting 
to  a  breach  of  a  condition  precedent,  is  unavail- 
ing as  ground  of  repudiation,  if  such  partial 
performance  has  been  accepted  until  the  i)eriod 
of  interruption  has  ceased. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1039 ;  Dec.  Dig.  §  227.*] 

3.  Contracts  (§  227*)— Waiver  of  Breach- 
Acceptance  OF  Part  Performance. 

Under  such  circumstances,  waiver  of  the 
breach,  to  the  extent  aforesaid,  follows  as  mat- 
ter of  law,  and  is  not  a  mere  question  of  in- 
tent  for  juiy   determination. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1039 ;   Dec.  Dig.  §  227.«] 

4.  Contracts  (g  271*)— Suspension  of  Per- 
formance—Ejection Between  Cancella- 
tion AND  Acceptance. 

A  clause  in  a  contract  between  a  coke 
producing  company  and  its  sales  agent,  pro- 
viding that  for  certain  specified  causes,  deliv- 
eries thereunder  may  be  suspended  or  partially 
suspended,  or,  at  the  option  of  the  party  not  in 
default,  may  be  immediately  canceled,  during 
the  period  of  such  interruption,  by  immediate 
notice  to  that  effect,  contemplates  partial  per^ 
formance,  under  such  circumstances,  in  the  ab- 
sence of  cancellation,  and  imposes  upon  the  par- 
ty not  in  default  the  duty  of  election  between 
cancellation  and  acceptance  of  partial  perform- 
ance, on  the  happening  of  the  contingency  or  as 
soon  thereafter  as  may  be  practicable. 

[Ed.  Note.— For  other  cases,  ssee  Contracts, 
Cent.  Dig.  ff  1190 ;    Dec.  Dig.  §  271.*] 

5.  Contracts  (§  270*)— Suspension  of  Per- 
formance—Election Between  Cancella- 
tion AND  Acceptance. 

Such  clause  does  not  authorize  cancella- 
tion for  all  time,  but  only  during  the  period  of 
interruption. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  270.*] 

6.  Contracts  (§§  303,  312*)— Breach— Rights 
OF  Other  Party. 

Failure  of  full  performance,  due  to  causes 
other  than  those  specified  in  such  clause, 
amounts  to  a  breach,  but,  if  the  opposite  party 
induced  or  caused  such  breach  by  its  own  de- 
fault, it  can  take  no  advantage  of  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §§  303,  312.  •] 

7.  Set -Off  and  Counterclatm  (8  35»)  — 
Claim  fob   Unliquidated  Damages. 

A  claim  for  unliquidated  damages  is  not 
available  as  a  set-off. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §§  58-64;  Dec.  Dig.  { 
35.*] 


8.  Set-Off  and   Oountebolaim   d  89*)  — 
Claim  fob  Unliquidatsd  Damages. 

Such  a  claim  may  be  proved  in  reduction 
or  bar  of  the  plaintiff's  demand,  if  it  grows  out 
of  the  contract  on  which  the  plaintiff  sues,  but 
no  recovery  over  in  favor  of  the  defendant  can 
be  had  thereon. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  %\  58-64 ;  Dec.  Dig.  fi 
35.*] 

(Additional  SyllahM  hy  Editorial  Staff.) 

9l  Tbial  (S  192*)  — iNSTBuonoNs  — Assump- 
tion of  Admitted  Fact. 

The  assumption  of  an  admitted  fact  in  an 
instruction  is  permissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  432-434 ;   Dec.  Dig.  §  192.*] 

10.  Set- Off  and  Counterclaim  (§  !•)- DEFI- 
N  itio  n— "Debt." 

A  set-off  is  a  "debt"  due  defendant  from 

plaintiff. 
[Ed.  Note.— For  other  cases,  see  Set-Off  and 

Counterclaim,  Cent.  Dig.  $  1 ;   Dec.  Dig.  §  1.* 
For  other  definitions,  see  Words  and  Phrases, 

vol.  2,  pp.  1804-1886 ;   vol.  8,  p.  7628.] 

Error  to  Circalt  Court,  McDowell  County. 

Action  by  the  Ashland  Coal  &  Coke  Com- 
pany against  the  Hull  Coal  &  Coke  Corpora- 
tion. Judgment  for  plaintiff  and  defendant 
brings  error.    Reversed  and  remanded. 

A.  W.  Reynolds  and  Luclen  H.  Cocke,  for 
plaintifiC  in  error.  Anderson,  Strother  & 
Hughes,  for  defendant  tn  error. 

POFFENBARGER,  J.  The  refusal  of  cer- 
tain Instructions,  asked  for  by  the  defendant, 
and  the  giving  of  an  Instruction,  prepared 
and  given  by  the  court,  in  lieu  of  those  re- 
quested, constitute  the  grounds  of  complaint 
on  this  writ  of  error. 

The  Ashland  Coal  &  Coke  Company  sued 
the  Hull  Coal  &  Coke  Corporation,  in  as- 
sumpsit, for  ahout  $2,800,  the  price  of  coke 
sold  to  the  latter  in  the  months  of  June  and 
July,  1906.  The  defendant  claimed,  by  way  of 
set-off,  $4,362.34,  as  commission  on  certain 
other  coal,  and,  by  way  of  recoupment,  $2,- 
575.37,  both  of  which  cross-claims  grew  out 
of  an  alleged  breach  of  contract  on  the  part 
of  the  plaintifiC.  The  Jury  disallowed  both, 
and  rendered  a  verdict  for  the  full  amount  of 
the  claim  of  the  plaintiff. 

The  contract  Involved  was  made  about  the 
1st  of  February,  1906,  and  is  evidenced  by 
two  letters,  one  written  by  Frank  A.  Hill, 
president  of  the  Hull  Coal  &  Coke  Corpora- 
tion, dated  February  3,  1906»  proposing,  on 
behalf  of  said  corporation,  to  act  as  sales 
agent  for  the  coke  manufactured  by  the  Ash-  n 
laud  Coal  &  Coke  Company  from  February  1, 
1906,  until  October  1,  1906,  and  to  take  and 
dispose  of  the  entire  output  of  said  com- 
pany's plant  on  a  commission  of  8  per  cent, 
on  the  selling  price  of  the  coke  on  board  the 
cars  at  the  ovens,  guaranteed  to  be  not  less 
than  $1.85  per  ton  of  2,000  pounds,  and  to 
guarantee  all  accounts  and  remit  in  cash  on 
the  25th  of  each  month  for  all  coke  passing 
over  the  scales  during  the  previous  month; 


•For  other  cases  see  sams  topic  and  section  NUMBER  In  Dec.  &  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
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mod  tlie  other,  dated  March  5, 1906,  accepting 
said  proposal.  Said  first  letter  contained  the 
following  additional  provision:  "Our  usnal 
strike,  accident  and  transportation  danse 
which  reads  as  follows  to  mutually  govern: 
*In  case  of  strike,  accident,  deficient  transpor- 
tation or  other  cause,  unavoidably  causing 
stoppage  or  partial  stoppage  of  the  work  of 
the  manufacturer  of  this  coke,  or  of  its  ship- 
ment,  or  in  case  of  accidents  unavoidably 
causing  stoppage  or  partial  stoppage  of  the 
works  of  the  buyer,  deliveries  herein  con- 
tracted for  may  be  suspended  or  partially 
suspended,  as  the  case  may  be,  or,  at  the  op- 
tion of  the  party  not  in  default,  may  be  im- 
mediately canceled  during  the  continuance  of 
such  Interruption  by  immediate  notice  to  that 
effect  given  to  the  other  party.* "  Whether 
technically  the  defendant  was  a  sales  agent 
or  a  purchaser  of  the  coke  is  an  immaterial 
question,  since  It  does  not  deny  its  liability 
for  the  price  of  the  coke  sued  for.  Its  an- 
swer to.  the  demand  of  the  plaintiff  is  a 
claim  of  recoupment,  founded  upon  the  alleg- 
ed breach  of  the  contract 

In  the  months  of  February,  March,  and 
April,  1906,  the  contract  was  observed  and 
complied  with  by  both  parties;  but,  in  May 
of  that  year,  the  defendant  was  unable  to 
handle  the  entire  output  of  the  plaintiff's 
plant  This  disability  continued  through  the 
month  of  June.  As  to  whether  it  was  able  to 
take  all  the  coke  contracted  for  in  July  is  a 
controverted  matter,  and  constitutes  the  cru- 
cial question  In  the  case.  About  May  1st  the 
defendant  lost  a  large  contract  with  the  Algo- 
ma  Steel  Company  at  Sault  Ste.  Marie.  Some 
time  after  that,  an  accident  happened  to  the 
plant  of  another  customer  at  Roanoke,  Va. 
These  adversities  seem  not  to  have  been  re- 
ported to  the  plaintiff  at  once,  but  the  requi- 
sitions for  coke  from  its  plant  fell  off  greatly, 
with  the  result  that  many  of  its  ovens  had  to 
be  put  out  and  its  force  of  laborers  greatiy 
reduced.  However,  it  continued  to  deliver 
such  quantities  of  coke  as  the  defendant  call- 
ed for,  and  never  ceased  to  do  so  until  about 
July  24th.  In  February  the  defendant  took 
190  cars,  in  March  261,  in  April  218,  in  May 
60,  and  in  June  104.  The  plaintiff  had,  at  its 
two  plants,  Ashland  and  Monitor,  410  ovens, 
of  which  the  largest  number  in  operation  at 
any  time  was  260.  These  were  reduced  from 
time  to  time  until  the  number  In  blast  fell  to 
ei.  This  is  said  to  have  been  attended  by  a 
loss  of  from  $5,000  to  $10,000  a  month.  No 
notice  of  any  Intention  to  cancel  or  repudiate 
the  contract  was  given,  however,  and  the 
plaintiff  continued  to  take  the  benefit  of  it  as 
has  been  stated.  It  was  advised  of  the  em- 
barrassment under  which  the  agent  company 
was  laboring.  On  May  7th,  it  addressed  an 
inquiry  to  the  agent  company  as  to  why  it 
was  not  receiving  orders  for  its  output  of 
coke,  saying  "we  are  burning  only  175  ovens 
at  present  but  you  are  furnishing  us  with 
orders  for  only  50.'*  This  letter  was  replied 
to  on  May  10th,  and  the  loss  of  the  Algoma 


contract  reported,  with  the  additional  infor- 
mation that  another  company  had  defeated 
the  Hull  Corporation  by  cutting  the  price  10 
to  15  cents,  and  representing  superiority  of 
their  coke.  The  following  further  statement 
in  this  connection  was  made:  *'It  is  not  hard 
for  them  to  convince  the  Soo  people  of  this 
fact,  as  when  we  made  claim  for  our  coke  be- 
ing of  as  high  quality  as  the  other  people 
they  showed  us  continuous  analyses  of  coke 
from  two  of  our  plants  which  we  had  been 
shipping  them  there,  the  ash  for  days  ran  as 
high  as  15  per  cent  This  has  temporarily  re- 
duced our  coke  shipment  We,  however,  ex- 
pect to  close  a  business  tomorrow  of  equal  vol- 
ume to  that  which  we  have  lost,  and,  should 
we  be  successful  In  this,  we  will  at  once  advise 
you,  and  it  will  not  be  necessary  to  put  out  any 
more  ovens ;  in  fact  it  would  almost  be  neces- 
sary to  put  in  some  additional  ovens  to  ob- 
tain the  output"  On  June  13,  1906,  the  Hull 
Corporation  reported  the  accident  to  the  Ro- 
anoke furnace,  and  then  said:  *'Our  sales  for 
shipment  after  July  1st,  as  of  to-day,  would 
indicate  an  output  from  your  oven  of  five  to 
seven  cars  daily  unless  we  should  be  able  to 
increase  our  sales  between  now  and  July  1st. 
This,  of  course,  we  expect  to  do.  Until  July 
Ist  the  indications  are  that  we  will  have  to 
live  from  hand  to  mouth  and  the  tonnage  we 
can  take  from  will  be  very  uncertain."  They 
also  sent  the  result  of  an  analysis  of  coke 
shipped  in  April,  made  by  the  Algoma  Steel 
Company  people,  showing  17.17%  ash,  an 
amount  considerably  in  excess  of  that  allow- 
ed in  Standard  Pocahontas  coke  which  the 
plaintiff  had  agreed  to  furnish.  The  record 
discloses  no  Intimation  of  Intention  on  the 
part  of  the  plaintiff  to  cancel  or  repudiate  the 
contract  on  account  of  the  breach  thereof  by 
the  defendant  after  the  receipt  of  this  infor- 
mation, until  July  25th.  As  we  have  stated, 
it  furnished  104  cars  In  June,  and  from  July 
1st  until  July  24th,  when  it  ceased  to  make 
deliveries,  it  furnished  61  cars,  but  there  is 
evidence  tending  to  show  more  were  demand- 
ed of  it  in  July. 

In  the  meantime,  without  the  knowledge  of 
the  Hull  Corporation,  the  plaintiff  entered  in- 
to negotiations  with  the  Norton  Iron  Works, 
of  Ashland,  Ky.,  through  an  agent  for  the 
sale  of  its  coke  to  that  company,  which  cul- 
minated in  a  contract  for  the  entire  output  of 
the  plant,  bearing  date  June  20,  1906,  but  it 
is  admitted  that  It  was  not  actually  signed 
until  August  1,  1906.  W.  A.  Phillips,  presi- 
dent of  the  Ashland  Coal  &  Coke  Company, 
said  in  his  testimony:  "I  think  the  contract 
had  been  entered  into  on  July  20th,  but  had 
not  been  signed  untU  Aug.  Ist  The  mistake 
was  made  in  placing  June  instead  of  July, 
the  earlier  date.*'  Said  company,  on  July  25, 
1906,  formally  notified  the  defendant  that  it 
had  sold  the  product  of  its  ovens  to  the  Nor- 
ton Iron  Works  and  could  not  ship  any  more 
to  the  Hull  Corporation.  Thereafter  it  ceased 
to  do  so  and  sold  all  of  its  coke  to  the  Nor- 
ton Iron  Works.    It  is  on  the  coke  so  sold 
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that  the  defendant  claims  a  commission  of  8 
per  cent 

As  to  the  situation  of  the  defendant  and 
its  relation  to  the  plaintiff  from  July  Ist  un- 
til July  25th,  there  is  conflict  in  the  testi- 
mony. The  former  claims  that,  reljrlng  upon 
the  silence  and  acquiescence  of  the  latter, 
with  full  notice  to  the  plaintiff  of  the  circum- 
stances, causing  embarrassment,  and  its  in- 
tention to  relieve  the  situation  by  securing 
new  contracts,  it  did  secure  them,  and  was 
in  a  condition  on  or  before  July  25th  to  take 
the  entire  output  of  the  plaintiff's  ovens,  and, 
from  July  1st  until  July  25th,  made  requisi- 
tions upon  it  covering  the  entire  output  of  the 
plant,  and  gave  shipping  directions  for  all  of 
the  cars  the  latter  reported  as  having  been 
received  and  loaded.  It  continued,  through 
the  months  of  July,  August,  and  September, 
to  send  in  its  written  requisitions,  which 
were  ignored.  The  plaintiff  says  these  requi- 
sitions were  not  made  in  good  faith,  but  sim- 
ply to  bolster  up  a  claim.  It  denies  that  the 
defendant  had  any  customers  for  the  coke, 
and  says  these  requisitions  named  nobody  as 
consignees,  wherefore  no  shipments  could  be 
made  under  them.  Some  of  its  agents  say 
in  their  testimony  they  repeatedly  called  up 
Mr.  French,  the  agent  of  the  defendant,  and 
asked  him  for  shipping  directions  which  he 
was  unable  to  give.  On  the  other  hand,  Mr. 
French  testifies  to  the  number  of  cars  for 
which  he  gave  consignments  from  June  22d 
to  June  30th,  and  closes  by  saying:  ^'On 
June  30th  we  consigned  three  cars  that  were 
loaded  by  the  Ashland  Coal  &  Coke  Company 
on  the  27th  of  June,  which,  according  to  the 
records  furnished  us  by  the  Ashland  Coal 
&  Coke  Company  were  the  last  unconsigned 
ears  on  their  yards."  He  then  stated  facts 
tending  to  show,  and  claimed,  that  all  the 
coke  loaded  in  June  had  been  removed  on 
July  2d  except  seven  cars,  and  said  they  were 
consigned.  He  then  stated  what  occurred  In 
July,  and  said  the  Ashland  Company  report- 
ed 19  loaded  cars  on  their  tracks  on  July 
10th,  but  they  had  been  tagged  for  shipment, 
and  were  allowed  to  stand  there  by  the  rail- 
road people,  and  that  on  July  12th  they  re- 
ported the  receipt  of  10  empties  and  the  load- 
ing of  4,  leaving  on  hand  6  empties  and  9 
loaded  cars.  He  then  said:  "After  that  date 
they  were  evidently  shipping  to  other  parties 
and  did  not  give  us  this  information,  though 
we  were  demanding  that  our  orders  be  filled." 
In  his  testimony  In  chief,  he  said  that,  on 
discovering  that  his  orders  were  not  being 
filled,  he  went  to  the  ofllce  of  the  Ashland 
Company,  and  demanded  of  A£t.  Phillips, 
their  manager,  Mr.  O'Neal,  their  superintend- 
ent, and  Mr.  Babb,  their  bookkeeper,  the  fill- 
ing of  his  orders.  He  further  says  he  gave 
them  information  that  his  company  needed 
c<^e,  and  asked  them  to  increase  their  ship- 
menta^  and  says  he  urged  them  to  prepare  to 
increase  their  output  He  says  that,  in  the 
effort  to  obtain  coke  from  them,  he  visited 
their  plant  on  July  7th,  11th,  and  13th,  and 


made  a  vigorous  protest  against  tbelr  ship* 
ping  to  other  parties,  adding,  "I  found  out 
they  had  quite  a  number  of  cars  billed  to 
other  parties  than  ourselves,  and  I  demanded 
tbat  they  destroy  the  tags  on  the  cars  con- 
signed to  other  parties  than  ourselves,  and 
to  tag  the  cars  in  conformity  with  out  requi- 
sitions." 

After  the  introduction  of  all  the  evidence, 
the  defendant  asked  the  court  to  Instruct  the 
Jury  (1)  that  the  letter  of  July  25,  1906,  was 
an  effort  to  cancel  the  contract,  and  that, 
in  so  doing,  the  plaintiff  broke  its  contract, 
if  the  jury  should  believe  that,  on  that  date 
and  prior  thereto,  the  parties  had  been  exe- 
cuting the  contract,  and  at  that  time  the  de- 
fendant was  tendering  and  ready  and  willing 
and  able  to  tender  orders  for  coke  sufficient 
to  cover  the  output  of  the  ovens;  (2)  that, 
if  the  jury  should  find  for  the  defendant, 
they  could  assess  in  its  favor  such  damages 
as  would  compensate  it  for  losses  resulting 
from  the  breach  of  the  contract  by  the  plain- 
tiff, whether  such  losses  consisted  of  ad- 
vanced prices,  paid  for  coke  by  the  defend- 
ant, to  fill  its  contracts,  made  on  account  of 
coke  the  plaintiff  was  to  furnish,  or  loss  of 
commission  on  coke  sold  by  the  plaintiff  to 
other  parties  than  the  defendant;  (3)  that, 
if  the  jury  believed  the  defendant  had  failed 
to  comply  with  its  contract  prior  to  June  13, 
1906,  and  that  the  plaintiff  was  informed  of 
this  fact  on  or  about  that  date,  and  that  said 
failure  would  continue  until  July  1st,  and, 
after  that  date^  the  defendant  would  be  able 
to  take  from  five  to  seven  cars  per  day,  and 
the  plaintiff  accepted  such  information,  and 
continued  thereafter  to  take  the  benefit  of 
the  contract,  and  led  the  defendant  to  believe 
the  promise  of  its  letter  was  satisfactory, 
such  acts  constituted  a  waiver  on  the  part  of 
the  plaintiff,  and  that  if  they  believed  the  de- 
fendant was  ready,  willing,  and  able  to  fur- 
nish orders  during  the  month  of  July  and 
thereafter  for  five  to  seven  cars  per  day,  and 
the  plaintiff  was  Informed  of  that  fact,  the 
action  of  the  plaintiff  on  July  25th  consti- 
tuted a  breach  of  the  contract;  (4)  that  the 
defendant  was  entitled  to  a  commission  of  8 
per  cent  on  the  coke  sold  to  the  Norton  Iron 
Works  and  persons  other  than  the  defendant 
or  its  consignees,  during  the  time  covered  by 
the  contract,  February  1,  1906,  to  October  1, 
1906,  if  the  jury  believed  such  sales  had  been 
made  by  the  plaintiff,  and  the  defendant  had 
made  contracts  for  the  sale  of  said  coke  and 
was  demanding  delivery  thereof  by  the  plain- 
tiff on  its  orders  and  consignments ;  (5)  that, 
if  the  jury  believed  the  defendant,  before  no- 
tice from  the  plaintiff  of  its  intention  to 
cease  to  make  deliveries  of  coke  under  the 
contract,  the  defendant  was  demanding  de- 
livery thereof,  and,  under  the  belief  that  the 
plaintiff  would  continue  to  observe  its  con< 
tract,  had  made  contracts  for  the  sale  of  the 
coke  to  be  delivered  to  it  by  the  plaintiff,  and, 
by  reason  of  the  breach  of  the  contract  on 
the  part  of  the  plaintiff  the  defendant  had 
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been  compelled  to  buy  coke  from  other  par- 
ties to  enable  It  to  eompl j  wltb  its  own  con« 
tracts  made  as  aforesaid,  at  a  price  greater 
than  it  received  for  the  same,  the  plaintiff 
was  liable  to  the  defendant  for  the  difference 
between  the  prices  it  paid  and  the  prices  re- 
ceived for  such  coke,  and  the  defendant  en* 
titled  to  offset  such  damages  against  the  ac- 
count sued  on ;  (^  and  "that  if  they  believe 
from  the  evidence  In  this  case  that  the  de- 
fendant did  not  furnish  to  the  plaintiff  suffi- 
cient orders,  to  cover  all  the  coke  manufac- 
tured by  it,  or  which  it  was  able  and  desired 
to  manufacture  during  the  months  of  May, 
June,  and  the  early  part  of  July,  1906,  and 
further  believe  from  the  evidence  that  on  the 
2Sth  day  of  July,  when  the  plaintiff  informed 
the  defendant  of  its  Intention  to  cease  deliv- 
ery of  the  coke  under  the  contract  sued  on  In 
this  case,  the  defendant  had  secured  contracts 
for  and  was  demanding  the  delivery  of  all 
the  coke  that  the  plaintiff  was  then  making, 
and  was  able  and  desired  to  make  between 
that  date  and  the  first  day  of  October,  1906, 
then  the  failure  of  the  defendant  during  the 
months  of  May,  June,  and  the  early  part  of 
July,  1906,  to  furnish  sufficient  orders  to  the 
plaintiff  for  its  coke  as  aforesaid,  did  not 
give  the  plaintiff  the  right  to  cancel  and  re- 
fuse to  comply  with  the  said  contract  on  and 
after  the  25th  day  of  July,  1906." 

The  court  refused  all  of  these  instructions 
and  gave  one,  prepared  .by  Itself,  embod^^lng, 
in  a  general  way,  practically  all  that  is  in- 
cluded in  those  rejected,  and  covering  nearly 
two  pages  of  the  printed  record.  It  is  not 
separated  into  paragraphs  nor  even  sentences, 
and  is  very  much  involved.  We  will  not  un- 
dertake to  analyze  it  fully.  It  suffices  to 
point  out  one  fatal  defect  in  it,  and  to  show 
which  of  the  instructions,  requested  by  the 
defendant,  should  have  been  given. 

In  lieu  of  the  defendant's  sixth  Instruction, 
above  quoted,  the  court  inserted  this  in  Its 
instruction:  "And  that  such  breach  was  not 
waived  by  the  plaintiff."  The  difference  be- 
tween the  two  instructions  on  the  subject  of 
waiver  is  manifest  The  one  requested  by 
the  defendant  sets  forth  hypothetlcally  the 
facts  and  tells  the  jury  that,  if  they  find  they 
are  established,  the  plaintiff  has  waived  the 
breach,  committed  by  the  defendant,  and  can- 
not rely  upon  it  as  matter-  of  defense  to  the 
claim  of  recoupment  Sometimes  a  waiver  Is 
a  mere  matter  of  intention,  a  fact  to  be  as- 
certained by  the  Jury;  but  it  is  not  always 
so.  It  is  often  a  mixed  question  of  law  and 
fact,  and,  when  it  is,  the  court,  if  asked  to 
do  so,  should  submit  only  the  questions  of 
fact  to  the  Jury,  and  declare  the  law  thereon 
Itself.  The  instruction  qn  this  question,  pre- 
pared by  the  court,  submits  to  the  Jury  both 
the  law  and  the  facta  The  one  asked  for  by 
the  defendant  would  have  submitted  the 
questions  of  fact  only,  and  it  'should  have 
>ieen  given,  if  it  embodies  In  the  hypothetical 
statement  all  of  the  elements  necessary  to 


constitute  a  waiver.  Reading  it  In  the  light 
of  the  evidence,  we  think  It  does.  Tliat  the 
plaintiff  continued  to  take  the  benefit  of  the 
contract,  as  far  as  the  defendant  was  able  to 
perform  It,  through  the  months  of  May  and 
June  and  up  Into  the  month  of  July,  Is  an 
uncontroverted  fact  In  its  bill  of  particu- 
lars and  the  testimony  of  its  witnesses,  the 
plaintiff  claims  from  the  defendant  the  pur- 
chase money  of  coal  delivered  as  late  as  July 
23d,  and  possibly  July  24th.  This  instruction 
does  not  affirmatively  and  positively  state 
this  salient  and  vital  fact  In  the  case,  but  it 
is  therein  embraced  by  implication  In  two 
places.  It  says  this:  "And  further  believe 
from  the  evidence  that  on  ^e  25th  day  of 
July,  when  the  plaintiff  informed  the  defend- 
ant of  its  intention  to  cease  deliveries  of 
coke" — ^whlch  carries  the  necessary  implica- 
tion that  deliveries  had  continued  up  until 
that  time.  The  like  implication  is  found  in 
this  clause:  "Then  the  failure  of  the  defend* 
ant  during  the  months  of  May,  June,  and  the 
early  part  of  July,  1906,  to  furnish  sufficient 
orders  to  the  plaintiff  for  its  coke  as  afore- 
said." The  assumption  of  an  admitted  fact 
in  an  Instruction  is  always  permissible.  In- 
deed, it  would  be  wrong  to  submit  It  to  the 
Jury  as  a  matter  In  controversy.  Blashf.  on 
Instruct.  §  86,  citing  numerous  decisions.  If 
It  could  be  said  this  material  fact  has  been 
omitted  from  the  instruction,  no  possible  inju- 
ry or  prejudice  could  flow  from  the  omission, 
so  far  as  we  are  able  to  see.  Both  parties 
day  it  is  true.  The  plaintifTs  claim  is  found- 
ed upon  it  as  true,  and  the  defendant  admits 
it  Can  it  be  supposed,  for  an  instant,  that 
the  jury  could  overlook  it  or  that  it  could 
escape  their  attention?  However  this  may 
be,  it  has  not  been  omitted.  Though  inform- 
al and  only  impliedly  expressed,  it  Is  includ- 
ed in  the  instruction  as  a  concessum. 

If  the  plaintiff  had  desired  to  do  so,  no 
doubt  it  could  have  suspended  the  contract 
on  the  failure  of  the  defendant  for  the  rea- 
sons disclosed  by  it,  to  take  the  product  of 
the  plant  The  contract  contemplated  It  by 
giving  to  the  party  not  in  default  the  al- 
ternative right  of  cancellation,  during  the 
continuance  of  an  interruption,  by  inmiedl- 
ate  notice  to  that  effect,  but  that  would  have 
been  mere  suspension,  during  the  period  of 
the  interruption,  founded  upon  a  cause,  speci- 
fied in  the  contract  This  clause,  therefore, 
cannot  be  construed  as  precluding  right  of 
repudiation  for  a  breach  of  the  contract  a 
failure  to  take  the  product  of  the  plant  not 
Justified  by  such  cause.  But  as  the  instruc- 
tions we  are  now  considering  assume  or  con- 
cede, for  their  purposes,  the  nonexistence  of 
such  cause,  this  phase  of  the  case  turns  on 
the  ability  of  the  defendant  to  take  the  out- 
put of  the  plant,  when  the  plaintiff  gave  no- 
tice of  renunciation  or  repudiation.  Hence 
the  construction  of  the  strike  clause  will  be 
deferred  for  the  present  It  seems  dear  that 
the  plaintiff,  after  having  taken  the  benefit 
of  the  contract  to  the  extent  of  the  abiiitjr 
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of  the  defendant  to  perform  it,  with  full 
knowledge  of  the  nonperformance  and  the 
conditions  relied  upon  by  way  of  excuse  there- 
for, could  not,  after  the  breach  on  the  part 
of  the  defendant  had  ceased  to  exist,  repudi- 
ate or  cancel  the  contract  oh  the  ground  of 
such  past  breach.  Full  performance  by  the 
defendant,  or  partial  performance,  justified 
by  the  cause  specified,  may  have  been  orig- 
inally a  condition  precedent,  or  the  fulfill- 
ment of  a  dependent  or  concurrent  promise 
or  undertaking,  but,  if  that  be  true,  failure 
on  the  part  of  the  plaintiff  to  avail  itself  of 
the  breach  or  nonperformance  thereof  reduc- 
ed it  to  a  mere  warranty,  and  rendered  It  no 
longer  available  as  justification  for  nonper- 
formance of  the  reciprocal  obligation.  *'A 
condition  precedent  may  change  its  character 
In  the  course  of  performance  of  the  contract ; 
and  a  breach  that  would  effect  a  discharge, 
if  treated  as  such  at  once  by  the  promisee, 
ceases  to  be  such,  if  he  goes  on  with  the  con- 
tract and  takes  a  benefit  under  it  Accord- 
ingly, If,  after  breach  of  a  condition  preced- 
ent, the  promisee  continues  to  accept  per- 
formance, the  condition  loses  its  effect  as 
such,  and  becomes  a  warranty  in  the  sense 
that  it  can  be  used  only  as  a  means  of  re- 
covering damages."  Hammond  on  Contracts, 
p.  923 ;  Clarke  on  Con.  p.  466 ;  Page  on  Con. 
f§  1494-1505;  9  Cyc.  646;  7  A.  &  B.  Bnc. 
Law,  152.  This  principle  is  well  stated  in 
Wiley  V.  Athol,  150  Mass.  426»  23  N.  E.  311, 
6  L.  R.  A.  342,  hi  the  following  terms:  "But 
although  conditions  precedent  must  be  per' 
formed,  and  a  partial  performance  is  not 
sufficient,  yet  when  a  contract  has  been  per- 
formed in  a  substantial  part,  and  the  other 
party  has  voluntarily  accepted  and  received 
the  benefit  of  the  part  performance,  knowing 
that  the  contract  was  not  being  fully  per- 
formed, the  latter  may  thereby  be  precluded 
from  relying  upon  the  performance  of  the 
residue  as  a  condition  precedent  to  his  lia- 
bility to  pay  for  what  he  has  received,  and 
may  be  compelled  to  rely  upon  his  claim  for 
damages  In  respect  of  the  defective  perform- 
ance." To  the  same  effect  see  Lyon  v.  Ber- 
tram, 20  How.  149,  15  Ia  Ed.'  847;  Withers 
V.  Green,  9  How.  213,  13  L.  Ed.  109 ;  Thorn- 
ton V.  Wynn,  12  Wheat.  183,  6  L.  Ed.  595; 
Perley  v.  Balch,  23  Pick.  (Mass.)  283,  34  Am. 
Dec.  56;  Burnett  v.  Stanton,  2  Ala.  183; 
Kase  V.  John,  10  Watts  (Pa.)  107,  36  Am. 
Dec.  148;  Kenworthy  v.  Stevens,  132  Mass. 
123.  The  principle  was  applied  under  condi- 
tions similar  to  those  presented  here  in  Mill 
Dam  Foundry  v.  Hovey,  21  Pick.  (Mass.)  417, 
tn  which  it  is  said  and  held:  "That  although 
an  interruption  of  the  mill  power  might  be 
construed  to  be  the  breach  of  a  condition  pre- 
cedent, which  would  authorize  the  defendant 
to  break  off  from  the  performance  of  his 
contract,  yet  if  he  continued  In  the  perform- 
ance until  the  power  was  re-established,  this 
would  amount  to  a  waiver,  and  he  would 
no  longer  be  excused  from  further  perform- 
ance;   although,  if  he  had  suffered  loss  by 


the  delay  in  furnishing  the  power,  he  would 
have  a  remedy  by  an  action  for  damages." 

Under  this  principle,  waiver  follows  as 
matter  of  law,  if  the  facts  conditionally  as- 
sumed in  the  instruction  are  true.  Hence^ 
the  refusal  of  said  instruction  and  failure 
to  give  a  proper  one  on  the  subject-matter 
thereof  constitute  errw  to  the  prejudice  of 
the  defendant,  for  which  the  judgment  will 
have  to  be  reversed  and  a  new  trial  allowed. 

The  same  principle  sustains  defendant's 
instructions  Nos.  1  and  5.  All  the  others 
were  properly  refused.  Nob.  2  and  4  are  bad 
for  lack  of  a  limitation  on  the  amount  of  the 
damages  claimed  by  way  of  recoupment  Nei- 
ther of  these  claims  -is  a  set-off.  A  set-off  is 
a  debt  due  the  defendant  from  the  plaintiff. 
Case  Mfg.  Co.  v.  Sweeny,  47  W.  Va.  638,  35 
S.  B.  853 ;  Clark's  Cove  Guano  Co.  v.  Appling, 
33  W.  Va.  470,  10  S.  B.  809 ;  Harrison  v.  Wop- 
tham,  8  Leigh  (Va.)  296;  Robertson  v.  Hogs- 
head, 3  Leigh  (Va.)  667 ;  Christian  v.  Miller, 
3  Leigh  (Va.)  78,  23  Am.  Dec.  251.  Unliqui- 
dated damages  cannot  be  the  subject  of  a  set- 
off. The  loss  of  commission  by  reason  of 
plaintiff's  alleged  breach  of  the  contract  is 
a  claim  of  that  kind.  The  commissions  were 
not  earned.  The  defendant  did  not  sell  the 
plaintiff's  coke  to  the  Norton  Iron  Works,  on 
account  of  which  the  commissions  are  claim- 
ed. Therefore,  the  claim  is  for  unliquidated 
damages,  arising  out  of  an  alleged  wrongful 
prevention  of  gain  or  profit  the  defendant 
would  have  earned,  if  it  had  been  permitted 
to  make  the  sales.  Such  damages,  like  those 
embodied  in  the  other  claim,  constitute  mere 
matter  of  defense,  going  to  reduce  or  bar  re- 
covery, but  affording  no  basis  for  a  verdict  or 
judgment  over  in  favor  of  the  defendant 
Gas  Co.  V.  Healy,  33  W.  Va.  102,  106,  10  S.  B. 
56;  Baltimore,  etc.,  Co.  v.  Bitner,  15  W.  Va, 
455,  464,  36  Am.  Rep.  820;  Baltimore,  etc, 
Co.  V.  Jameson,  13  W.  Va.  833,  838,  31  Am. 
Rep.  775. 

Instruction  No.  3  embodies  defendant's  in- 
terpretation of  the  suspension  or  strike  clause, 
and  claims  the  benefit  thereof  under  a  state 
of  facts  hypothetlcally  submitted  to  the  jury. 
For  the  purpose  of  testing  the  correctness  of 
this  instruction  and  settling  the  principles  of 
the  case  for  the  new  trial,  it  becomes  neces- 
sary to  construe  this  clause.  We  think  it 
gives  right  to  the  party  not  in  default,  in  the 
case  of  an  accident  of  any  of  the  kinds  there- 
in mentioned,  not  to  cancel  the  contract  whol- 
ly and  for  all  time,  but  only  dui:ing  the  period 
of  the  interruption.  This  accords  with  the 
letter  of  the  clause.  It  says  Immediate  no- 
tice of  cancellation  shall  be  given,  if  such  par- 
ty desires  to  cancel.  This  negatives  the  right 
to  cancel  by  notice  at  any  time  such  party 
may  see  fit  to  do  so,  within  the  period  of  in- 
terruption. The  desire  to  cancel  must  be 
communicated  immediately  on  the  happening 
of  the  interruption  or  as  soon  as  may  be  prac- 
ticable thereafter.  The  party  having  such 
right  must  elect  at  the  beginning  of  the  period 
whether  he  will  cancel  or  take  partial  per* 
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formance.  Then  the  clause  says  the  contract 
may  be  canceled  during  the  period  of  inter- 
ruption, which  excludes  the  idea  of  a  cancel- 
lation for  all  time.  Partial  performance, 
however.  Is  not  c^tlonal  with  either  party. 
It  is  justified  only  by  the  causes  specified. 
Partial  performance  not  justified  in  that  way 
is  a  breach  of  the  contract  When  there  is 
justifiable  partial  performance,  it  does  not 
alter  the  contract  nor  confer  any  right  of  al- 
teration. All  of  this  is  within  the  contract 
It  is  provided  for  by  it  Just  what  considera- 
tions induced  the  insertion  of  this  provision 
in  the  contract,  we  do  not  know,  but  it  Is 
easy  to  perceive  some  upon  which  it  may  have 
been  founded.  Partial  performance  on  the 
part  of  one  company  might,  under  certain  cir- 
cumstances, become  very  embarrassing  to  the 
other.  The  producing  company  might  find 
the  closing  of  its  plant  decidedly  more  eco- 
nomical than  partial  operation  during  the  pe- 
riod of  interruption ;  or  it  might  have  an  op- 
portunity to  dispose  of  its  entire  product  to 
some  person  other  than  the  agent,  during  such 
period,  but  no  chance  to  dispose  of  a  portion 
of  it  while  bound  to  deliver  the  other  part  to 
the  agent  Similar  considerations  might 
make  this  right  of  suspension  highly  valuable 
to  the  agent  company.  Every  word,  phrase, 
and  clause  in  a  contract  must  have  some  force 
and  effect,  and  there  is  a  presumption  that 
the  parties  inserted  them  for  reasons  suffi- 
cient and  satisfactory  to  themselves,  whether 
the  court  is  able  to  see  them  or  not. 

Instruction  No.  3  adopts  the  erroneous  view 
that  the  letter  of  June  13.  1906,  indicating 
probability  of  capacity  to  take  no  more  than 
five  to  seven  cars  per  day  after  July  1st,  and 
failure  of  the  plaintiff  to  reply  thereto  or  in- 
dicate, in  any  way,  its  dissatisfaction  with 
the  prospect,  amounted  to  a  modification  of 
the  contract,  and  relieved  the  defendant  of 
its  obligation  to  take  more  than  that  quantity 
of  coke  after  July  1st  When  that  letter  was 
written,  the  defendant  was  operating  under 
the  suspension  clause,  without  any  notice  of 
a  desire  on  the  part  of  the  plaintiff  to  sus- 
pend the  contract  during  the  period  of  Inter- 
ruption. It  was  bound  to  exert  itself  to  over- 
come the  difficulties  causing  the  interruption 
and  put  itself  in  a  situation,  as  soon  as  pos- 
sible, to  take  the  entire  output  of  the  plain- 
tiff's plant.  Its  partial  performance  was  jus- 
tified only  during  the  period  of  its  inability  to 
render  full  performance,  and  if  it  was  able  to 
take  all  the  coke  that  the  plaintiff  could  pro- 
duce after  the  first  of  July,  or,  by  the  exercise 
of  reasonable  diligence,  could  have  been  able 
to  do  so,  but  was  not,  it  was  bound  to  take  it 
in  the  one  Instance,  and  its  refusal  to  take  it. 
In  the  other,  amounted  to  a  breach  of  the  con- 
tract Therefore  we  think  this  instruction 
was  properly  refused. 

In  conformity  with  our  interpretation  of 
this  clause,  we  are  of  the  opinion  that  the 
loss  of  the  Algoma  Steel  Company  contract 


was  not  one  of  the  causes  of  interruption  spe- 
cified as  justifying  partial  performance,  if 
such  loss  resulted  from  underbidding  by  a 
competing  company,  and  failure  on  the  part 
of  the  defendant  to  take  all  of  the  plaintiff's 
coke,  due  to  such  loss,  constituted  a  breach  of 
the  contract,  justifying  renunciation  thereof 
by  the  plaintiff.  But  If  the  loss  of  that  con- 
tract was  due  to  bad  quality  of  coke,  pro- 
duced by  the  plaintiff,  it  would  be  estopped 
to  set  up  the  loss  of  that  contract  as  justi- 
fication for  repudiation.  A  party  to  a  con- 
tract is  not  discharged  by  a  breach,  occasion- 
ed by  its  own  failure  of  duty.  Again,  if  fail 
ure  resulted  from  loss  of  said  contract  by  un- 
derbidding only,  the  plaintiff  waived  the 
breach  by  continuing  to  take  the  benefit  of  the 
contract,  after  notice,  provided  the  defendant- 
was  ready  to  take  the  entire  output  of  the 
plant,  when  the  plaintiff  attempted  to  re- 
nounce the  contract  On  the  other  hand,  we 
think  the  accident  to  the  Roanoke  Furnace 
Company,  causing  partial  failure  of  perform- 
ance on  the  part  of  the  defendant,  was  one  of 
the  causes  £9)eclfied  in  the  contract  That 
clause  says  "accidents  unavoidably  causing 
stoppage  or  partial  stoppage  of  the  works  of 
the  buyer"  may  suspend  or  partially  suspend 
deliveries,  in  the  absence  of  notice  to  com- 
pletely suspend  during  the  jperiod  of  interrup- 
tion, given  by  the  party  not  in  default.  The 
Hull  Coal  &  Coke  Corporation  was  not  the 
buyer  within  the  meaning  of  the  contract.  It 
was  designated  therein  as  agent  to  sell  the 
coke  to  other  persons,  and  guarantee  and  col- 
lect from  them  the  purchase  money.  Plainly, 
its  customers  were  the  persons  referred  to  as 
buyers. 

Our  conclusion  is  that  the  court  erred  in 
refusing  defendant's  Instructions  Nos.  1,  5, 
and  6,  and  in  giving  its  own  charge  to  the 
jury,  from  which  it  follows  that  the  judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  new  trial. 


(86  8.  a  10 

STATE  V.  HENDRIX. 

(Supreme  Court  of  South  Carolina.     May  14, 

1910.) 

1.  Cbiminal  Law  (§  1059*)— Appeal— Excep- 
tions—SumciENCY. 

An  exception  to  a  charge,  which  merelj 
quotes  the  charge  without  assigning  any  specific 
error,  is  too  general  for  consideration  on  ap- 
peal. 

[EM.    Note. — ^For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  f  2671 ;    Dec.  Dig.  f  1059.  ♦] 

2.  Cbiminal   Law   (§   824*)— Instructions— 
Requests— Necessity. 

Where  an  indictment  contained  a  count 
for  burglary  and  a  count  for  larceny  growing  out 
of  the  same  transaction,  a  charge  authorizing  a 
general  verdict  of  guilty  or  not  guilty,  with 
out.  specifying  the  offense,  was  not  erroneous, 
in  the  absence  of  a  requested  charge  requiring 
the  verdict  to  specify  the  offense. 

[E3d.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  S  2008;  Dec.  Dig.  |  824.*] 
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8.  OBnaNAL  Law  d  1059*>—Appbai/— Excep- 
tions—SumciENCY. 

An  exception  that  the  court  erred,  in  not 
charging  the  law  applicable  to  the  issues  as  re- 
quired by  Const  art  5,  §  26,  requiring  judges 
to  declare  the  law,  is  too  general  for  considera- 
tion on  appeal,  because  it  fails  to  specify  in 
what  particular  there  was  error. 

[£}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2671 ;   Dec.  Dig.  §  1059.*] 

4.  Cbucinal  Law   (§  824*)— Instbuotionb — 

Kkquests— Necessity. 

where  the  court  substantially  charged  the 
law  applicable  to  the  case,  if  accused  desired  a 
further  charge,  he  mast  prepare  requests  to 
that  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  X>ent  Dig.  i  1996 ;    Dec.  Dig.  |  824.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Barnwell  County ;  Geo.  W.  Gage,  Judge. 

Frank  Hendrix  was  convicted  of  crime, 
and  he  appeals.    Dismissed. 

The  following  are  the  exceptions: 

'*(1)  Because  his  honor  erred  in  charging 
the  Jury  as  follows:  *And  then  there  is  a  sec- 
ond count,  which  charges  him  with  stealing  a 
gun  worth  $7.  That  is  only  petit  larceny, 
and  the  penalty  for  that  is  only  30  days'  Im- 
prisonment You  have  heard  the  testimony, 
gentlemen,  If  you  are  satisfied  that  he  broke 
into  the  house  and  stole,  say  so,  and  if  you 
think  the  punishment  too  severe,  you  may 
recommend  him  to  the  mercy  of  the  court 
You  may  write  one  of  two  verdicts:  "Guilty," 
or  "Guilty  with  recommendation,'*  or,  of 
course,  "Not  guilty,"  and  sign  your  name  as 
foreman  to  the  verdict' 

"(2)  That  the  circuit  Judge  erred  in  charg- 
ing the  jury  that  they  might,  write  one  of  two 
verdicts— that  is,  •Guilty,'  or  *Guilty  with 
recommendation,'  or,  of  course,  *Not  guilty* — 
in  that  under  such  charge  the  Jury  was  mis- 
lead into  failing  to  specify  the  specific  offense 
on  which  they  found  the  defendant  guilty. 
Suoh  verdict  being  responsive  to  both  counts 
in  the  indictment,  and  the  court  having  fail- 
ed to  instruct  the  Jury  that  they  might  ac- 
K\mt  the  defendant  on  the  first  count  and  con- 
vict him  on  the  second  count  alone,  they  were 
mislead  into  finding  a  general  verdict  of  guilt, 
even  if  they  found  from  the  facts  that  the  de- 
fendant was  guilty  of  the  second  count  only. 

"(3)  Because  the  Judge  erred  in  not  charg- 
ing the  law  applicable  to  the  issues  raised  by 
the  second  count  In  the  indictment,  in  that, 
the  Jury  could  convict  or  acquit  the  defend- 
ant on  the  said  second  count,  thereby  ignor- 
ing the  said  second  count  in  the  indictment, 
all  of  which  deprives  the  defendant  of  having 
his  issues  in  his  said  case  fully  passed  upon 
by  the  Jury  and  court,  which  were  prejudi- 
cial to  his  case,  for  the  reason,  had  the  Jury 
acquitted  on  the  first  count  and  convicted  on 
the  second  count,  the  punishment  and  fine 
would  have  been  very  much  lighter,  only  30 
days  or  $100  at  the  greatest 

"(4)  Because  the  Judge  erred  in  not  charg- 
ing the  law  applicable  to  the  Issues  in  the  in- 


dictment, as  required  by  the  Constitution  of 
1895  (article  5,  $  26),  which  provides:  'Judges 
shall  not  charge  Juries  in  respect  to  matters 
of  fact,  but  shall  declare  the  law.'  All  of 
which,  it  is  respectfully  submitted,  he  failed 
to  do  in  this  case,  as  is  shown  by  reference  to 
his  said  charge." 

A.  H.  Ninestein,  for  appellant  James  F. 
Byrnes,  Sol.,  for  the  State. 

GABY,  A.  J.  The  defendant  was  convicted 
under  an  indictment,  containing  two  separate 
counts—one  for  burglary  and  the  other  for 
larceny — growing  out  of  the  same  transac- 
tion. The  verdict  of  the  Jury  was  simply 
"Guilty.**  The  defendant  was  sentenced  to 
imprisonment  for  a  term  of  five  years,  on  the 
public  works  of  Barnwell  county,  and  he  ap- 
pealed from  said  sentence. 

The  first  exception  Is  too  general  for  con- 
sideration, as  It .  merely  quotes  from  the 
charge  of  his  honor  the  presiding  Judge,  with- 
out assigning  any  specific  error.  The  second 
exception  is  as  follows:  "That  the  circuit 
Judge  erred  in  charging  the  Jury  that  they 
might  write  one  of  two  verdicts — that  is, 
'Guilty,'  or  *Gullty  with  recommendation,*  or, 
of  course,  *Not  guilty* — in  that  under  such 
charge  the  Jury  was  misled  into  failing  to 
specify  the  specific  ofTense  on  which  they 
found  the  defendant  guilty.  Such  verdict  be- 
ing responsive  to  both  counts  In  the  indict- 
ment, and  the  court  having  failed  to  instruct 
the  Jury  that  they  might  acquit  the  defend- 
ant on  the  first  count,  and  convict  him  on  the 
second  count  alone,  they  were  misled  into 
finding  a  general  verdict  of  guilt,  even  if 
they  found  from  the  facts  that  the  defendant 
was  guilty  of  the  second  count  only."  In  the 
case  of  State  v.  Smith,  57  S.  C.  489,  35  S.  E. 
727,  the  defendant  was  tried  under  an  indict- 
ment charging  him,  in  separate  counts,  with 
two  ofl^enses  growing  out  of  the  same  act. 
The  Jury  rendered  a  general  verdict  of  guilty. 
He  appealed  from  the  sentence  on  exceptions, 
two  of .  which  were  as  follows:  "(16)  Be- 
cause his  honor  erred  in  not  Instructing  the 
Jury  that  they  could  convict  under  one  count, 
and  acquit  under  the  other.  (17)  Because 
his  honor  erred  in  not,  at  least,  instructing 
the  Jury  to  pass  upon  each  count  separately." 
In  disposing  of  the  said  exceptions,  the  court 
thus  ruled:  **There  was  no  request  that  the 
Jury  should  be  instructed,  as  it  is  claimed 
they  should  have  been,  in  exceptions  16  and 
17,  and  hence  the  omission  to  so  instruct  the 
Jury  cannot  properly  be  regarded  as  revers- 
ible error."  This  exception  and  the  third, 
which  raises  practically  the  same  question, 
are  therefore  overruled. 

The  fourth  exception  is  as  follows:  '*Be- 
cause  the  Judge  erred  in  not  charging  the  law 
applicable  to  the  issues  in  the  indictment,  as 
required  by  the  Constitution  of  1895  (article 
5,  f  26),  which  provides:  'Judges  shall  not 
charge  Juries  in  respect  to  matters  of  fact. 
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but  shall  declare  the  law.*  All  of  which,  it  is 
respectfully  submitted,  he  failed  to  do  in  this 
case,  as  is  shown  by  reference  to  his  said 
charge/*  This  exception  is  too  general  for 
consideration,  as  it  fails  to  specify  in  what 
particular  there  was  error.  We  may  say, 
however,  that  his  honor  the  presiding  judge 
substantially  charged  the  law  applicable  to 
the  case;  and,  if  the  appellant  desired  a  fur- 
ther charge,  it  was  incumbent  on  him  to  pre- 
pare requests  to  that  effect  State  v.  Adams, 
68  S.  C.  421,  47  S.  B.  676;  Jennings  v.  Mfg. 
Co.,  72  S.  C.  411,  52  S.  B.  113;  Williams  v. 
Railway,  76  S.  0.  1,  56  S.  B.  652;  State  y. 
Thompson,  76  S.  C.  116,  56  S.  E.  789 ;  Snipes 
Y.  Railway,  78  S.  C.  208,  56  S.  E.  959;  Morri- 
son ▼.  Ass'n,  78  S.  C  398,  59  S.  E.  27 ;  State 
Y.  Ghastain,  67  S.  B.  6.  This  exception  is 
overruled. 

It  is  the  Judgment  of  this  court  that  the 
appeal  be  dismissed! 


<86  s.  a  78) 

SIMMONS  Y.  OKBETEE  CLUB  et  aL 

{Supreme  Court  of  South  Carolina.     May  14, 

1910.) 

Pbinctpal  awd  Aoent  (I  123*)  —  Actions 
Against  Pbinoipai^— Bvidsncb  as  to  Au- 
thobitt  of  aoent. 
In   an  action  against  a  principal  and  its 
agent  for  damans  caused  bv  the  agent's  shoot- 
ing plainti£E,  evidence  held  insufficient  to  show 
that  the  agent  in  shooting  plaintiff  was  acting 
within  the  apparent  scope  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  |  123.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County ;  B.  Withers  Memminger, 
Judge. 

Action  by  Frank  Simmons  against  the  Okee- 
tee  dub  and  W.  D.  Thomas.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

W.  N.  Heyward  and  Jervey  &  Cohen,  for 
appellant  C.  J.  Colcock  and  Smythe,  Lee  & 
EYoet,  for  respondents. 

GABY,  A.  J.  This  Is  an  action  for  punitive 
damages  alleged  to  have  been  sustained  by 
the  plaintiff.  The  allegations  of  the  com- 
plaint, material  to  the  questions  presented  by 
the  exceptions,  are  as  follows:  "That  the  de- 
fendant W.  D.  Thomas  Is  an  agent  and  serv- 
ant of  the  defendant  Okeetee  Club,  and  as 
Budi  is  charged  with  the  care  and  protection 
of  the  property  of  the  said  Okeetee  Club, 
within  the  state  of  South  Carolina.  That  on 
or  about  the  24th  day  of  October,  1906,  the 
defendant  Okeetee  Club,  through  its  servants 
and  agents,  wantonly,  willfully,  and  mali- 
ciously entered  upon  the  lands  of  the  plaintiff 
at  or  near  Hardeevllle,  in  said  state,  and 
erected  thereon  a  fence,  which  said  fence 
connected  with  a  fence,  the  property  of  the 
said  Okeetee  Club,  east  and  west  of  the  land 
of  the  plaintiff.  That  thereupon,  and  on  or 
about  the  Ist  day  of  March,  1907,  plaintiff. 


because  of  threats  against  him  made  by  the 
defendant  W.  D.  Thomas  and  other  i)0rsons 
as  agents  and  servants  of  the  Okeetee  Club, 
was  compelled  to  leave  the  tract  of  land  be- 
fore mentioned,  and  se^  personal  safety  by 
leaving  said  property  In  the  possession  of  a 
tenant  That  thereupon  the  said  Okeetee 
Club  wantonly,  willfully,  and  maliciously  en- 
tered upon  the  said  property,  built  a  wire 
fence  thereon,  and  otherwise  attempted  to  ex- 
ercise thereon  acts  of  ownership.  That  be- 
ing advised  that  this  act  of  ownership  might 
endanger  his  tittle  to  said  tract  of  land,  the 
plaintiff  cut  down  and  removed  the  fence, 
and  otherwise  asserted  his  right  of  posses- 
sion ;  whereupon  the  defendant  W.  D.  Thom- 
as, as  agent  for  the  Okeetee  Club  as  afore- 
said, and  in  discharge  of  his  duty  to  said 
Okeetee  Club,  and  acting  within  the  scope 
thereof,  again  threatened  the  plaintiff,  saying 
that  if  he  again  cut  and  removed  the  before- 
mentioned  fence,  he  (the  plaintiff)  would  be 
killed.  That  thereupon  the  said  fence  was 
rebuilt  by  the  said  defendant,  its  servants 
and  agents,  and  true  it  is  that  on  the  8d  day 
of  April,  1907,  it  was  removed  again  by  the 
plaintiff,  whereupon  the  said  W.  D.  Thomas, 
as  agent  of  the  Okeetee  Club,  as  aforesaid, 
in  pursuance  of  his  threat  aforesaid,  in  dis- 
charge of  his  duty  to  said  Okeetee  Club,  and 
acting  within  the  scope  thereof,  on  the  said 
day  and  year,  sought  the  plaintiff,  and  wan- 
tonly, willfully,  and  maliciously  did  shoot 
and  wound  him.  That  the  plaintiff  was  twice 
shot  by  the  defendant  W.  D.  Thomas,  as 
agent  aforesaid,  the  plaintiff  being  unarmed, 
and  was  severely  wounded  in  the  head  and 
body."  At  the  close  of  the  plaintiff's  testi- 
mony, the  defendant  Okeetee  Club  made  a 
motion  for  a  nonsuit^  on  the  following  ground: 
"Because  the  testimony  fails  to  connect  the 
Okeetee  Club,  with  the  injury  to  the  plain- 
tiff, so  as  to  make  the  Okeetee  dub  responsi- 
ble therefor;  in  fact,  the  testimony  fails  to 
show  that  the  injury  to  the  plaintiff  was  due 
to  the  Okeetee  Club,  or  to  the  acts  of  any 
of  its  agents  or  employes  when  acting  within 
the  scope  of  their  authority."  There  was 
testimony  to  the  effect  that  the  fence  was 
erected  on  lands  belonging  to  the  plaintiff; 
that  the  defendant  Thomas  granted  permis- 
sion to  the  Okeetee  Club  to  put  a  fence  over 
his  line,  connecting  the  two  fences  of  the 
club;  that  the  duly  authorized  servants  of 
the  club  built  the  fence  for  its  benefit ;  that 
the  defendant  Thomas  was  the  agent  of  the 
club,  and  duly  authorized  to  protect  the  prop- 
erty of  the  club,  including  the  fence  in  ques- 
tion.. 

We  proceed  to  consider  whether  there  was 
any  testimony  tending  to  shqw  that  the  shoot- 
ing of  the  plaintiff  by  Thomas  was  within 
the  apparent  scope  of  his  authority  to  protect 
the  fence.  The  undisputed  testimony  showed 
that  at  the  time  of  the  shooting  the  fence 
had  been  cut  by  the  plaintiff,  who  had  re- 
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sumed  work  on  the  railroad,  about  1,600  feet 
from  where  the  fence  stx>od;  and  of  course 
he  was  not  then  attempting  to  injure  the 
fence.  The  act  of  destroying  the  fence  was 
then  completely  executed.  If  the  testimony 
had  shown  that  the  shooting  took  place  while 
the  work  of  destruction  was  in  fieri,  the  non- 
suit would  have  been  improper.  But  we  fail 
to  see  what  relation  the  shooting  had  to  the 
protection  of  the  property,  as  it  could  not  be 
successfully  contended  that  it  would  prevent 
the  plaintiff  in  future  from  cutting  the  fence. 
Under  such  circumstances  the  court  cannot 
hold  that  there  was  testimony  tending  to 
jhow  that  the  shooting  was  within  the  im- 
plied authority  of  the  agent 
Judgment  affirmed. 


(86  s.  C.  9») 
POLLARD  V.  FOUNTAIN  INN  OIL  00. 

(Supreme  Court  of  South  Carolina.     May  14, 

1910.) 

1.  Master  and  Servant  (§  286*)— Injury  to 
Servant  —  Neolioence  —  Question  for 
Jury. 

A  manufacturer  maintained  a  projecting 
set  screw  in  a  revolving  shaft  between  a  pul- 
ley and  a  post,  in  a  space  of  about  11  indies. 
On  the  other  side  of  the  pulley  there  was  a  clear 
space  of  from  three  to  four  feet  which  was  free 
from  any  danger.  An  employ^  attempted  to 
work  in  the  space  between  the  pulley  and  the 
post,  and  was  caught  by  the  set  screw  and 
killed.  The  appliance  was  used  by  manufat> 
turers  of  ordinary  prudence  and  foresight. 
Held,  that  the  manufacturer  was  not^  as  a 
matter  of  law,  guilty  of  negligence  in  failing  to 
furnish  a  reasonably  safe  place  for  his  employes 
in  which  to  work. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1001,  1006,  1010-1050; 
Dec  Dig.  §  286.*] 

2.  Master  and  Servant  (§  219*)— Injury  to 
Servant  —  AssuuPTioN  of  Risk  — Obvious 
Dangers. 

The  risk  of  going  between  the  pulley  and 
the  post  was  incidental  to  the  employment,  and 
was  plainly  obvious  to  one  of  ordinary  observa- 
tion, and  was  assumed  by  decedent,  who  had 
been  employed  for  two  or  three  years,  and  who 
voluntarily  selected  a  place  of  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  610-624;    Dea  Dig.  § 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Mollie  E.  Pollard,  as  administra- 
trix of  Charles  Pollard,  deceased,  against 
the  Fountain  Inn  Oil  Company.  From  an 
order  of  nonsuit,  plaintiff  appeals.    Affirmed. 

Cothran,  Dean  &  Cothran,  for  appellant 
Haynsworth,  Patterson  &  Blythe,  for  re- 
spondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  of  nonsuil  The  facts  are  thus  stated 
in  the  argument  of  the  appellant*s  attorneys: 
"At  the  time  of  the  accident,  January  17, 
1908,  Charles  Pollard,  a  young  man  22  years 
old,  was  employed  by  the  defendant  to  at- 


tend to  the  tlnters  tuul  cotton  gins,  in  the 
defendant's  oilmill  and  ginnery.  On  the  morn- 
ing of  that  day,  he  was  directed  to  op- 
erate the  gins,  and  when  he  started  at  this 
work  he  discovered  that  the  lacing  of  the 
belt  to  one  of  the  gins,  which  connected  the 
pulley  of  the  gin  with  a  pulley  attached  to 
the  shafting  on  the  ground  floor,  directly  un- 
derneath the  gin,  had  been  removed  to  sup- 
ply a  brok^a  lacing  upon  a  belt  in  the  oil- 
mill.  This  belt  had  to  be  repaired  before 
the  gin  could  be  operated.  At  this  time  the 
belt  was  hanging  loose  on  the  gin  pulley; 
one  end  lying  on  the  floor  of  the  ginnery  and 
the  other  end  on  the  ground  floor  beneath, 
near  the  pulley  which  was  attached  to  the 
shafting  which  supplied  the  power.  Two  holes 
had  beenliut  in  the  ginnery  floor,  directly  un- 
der the  pulley  on  the  gin,  through  which 
the  belt  was  intended  to  pass,  and  through 
one  of  these  holes  the  belt  then  was.  To 
get  the  two  ends  of  the  belting  together  for 
the  purpose  of  lacing  it,  as  the  end  lying  on 
the  ground  underneath  could  not  be  reached 
and  pulled  up  through  the  hole  by  one  stand- 
ing on  the  ginnery  floor,  which  he  did  by 
means  of  a  set  of  steps  near  the  middle  of 
the  buildhig,  the  landing  place  of  which  was 
within  a  few  feet  of  the  pulley  on  the  ground 
floor,  and  the  way  thereto  free  and  unob- 
structed. Pollard  approached  the  belt,  as  it 
was  hanging  through  the  hole  in  the  floor 
above,  in  the  most  direct  route,  and  on  the 
side  of  the  shafting  upon  which  it  was  hang- 
ing. He  called  to  one  of  his  friends  to  push 
the  other  end  of  the  belt  through  the  other 
hole  in  the  floor,  that  he  might  catch  it, 
draw  it  underneath  the  shafting,  relace  it 
and  adjust  it  to  the  pulley.  A  post  to  which 
the  shafting  was  attached  was  about  11  inch- 
es from  the  pulley,  and  in  this  space  the 
belt  was  hanging.  Between  the  pulley  and 
the  post,  in  this  11-inch  space,  there  was  a 
'collar*  screwed  to  the  shafting  by  two  'set 
screws,*  the  heads  of  which  projected  above 
half  an  inch.  The  shafting  was  revolving  at 
the  time,  which  made  the  projecting  set 
screws  practically  invisible.  As  Pollard 
reached  over  the  shafting  to  catch  the  loose 
end  of  the  belt  hanging  on  the  <^posite  side, 
his  clothing  was  caught  by  the  set  screws  so 
projecting,  and  Ills  body  beaten  to  death 
against  the  upright  and  overhead  timbers." 
At  the  close  of  the  plaintiff's  testimony  the 
defendant  made  a  motion  for  a  nonsuit 
which  was  granted  for  the  reasons  therein 
set  out  Subsequently  plaintiff's  attorneys' 
made  a  motion  to  set  aside  the  order  of  non- 
suit After  hearing  argument,  his  honor  the 
circuit  judge  was  satisfied  that  the  ncmsuit 
should  remain,  and  assigned  the  following 
reasons  for  his  ruling:  "The  plaintiffs  testi- 
mony showed  that  the  collar  with  projecting 
set  screw  such  as  defendant  used  was  an 
appliance  almost  universally  used  in  ginner- 
ies.   One  of  the  witnesses  had  known  of  one 
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or  two  instances  ^bere  ginneries  had  employ- 
ed collars  with  set  screws  let  down  into 
them,  but  he  stated  that  these  were  the  ex- 
ceptions. There  w^as  no  evidence  tending  to 
show  that  this  kind  of  an  appliance  would 
not  be  used  by  a'  master  of  ordinary  pru- 
dence and  foresight  The  very  reverse  was 
shown.  In  addition,  plaintifiTs  testimony 
showed  that  the  collar  and  set  screw  in  ques- 
tion were  at  a  point  where  it  was  impossible 
for  the  human  body  to  pass.  It  was  located 
between  the  pulley  and  a  large  post,  to 
which  the  shafting  was  attached,  in  a  space 
of  about  11  inches.  On  the  other  side  of  the 
pulley  there  was  a  clear  space  of  from  three 
to  four  feet  that  was  free  from  any  danger, 
and  where  the  work  could  have  been  as  well 
done.  Here,  then,  was  a  case  where  the 
deceased  had  two  ways  of  doing  the  work 
in  hand.  One  of  them  Involved  danger  of 
^■ontact  with  the  set  screw;  the  other  was 
free  from  danger.  He  chose  the  dangerous 
way,  and  assumed  the  risk  involved.  Fur- 
thermore, the  evidence  showed  that  the  de- 
ceased was  in  charge  of  the  ginnery;  that  the 
engineer  was  subject  to  his  directions  and 
control.  It  was  in  his  power,  therefore,  to 
have  stopped  the  machinery  if  he  had  deem- 
ed it  necessary  for  his  safety  to  do  so.  If, 
being  free  to  stop  the  machinery,  he  elected  to 
do  the  work  while  It  was  running,  he  must 
be  taken  to  have  assumed  the  risk.  It  Is  cer- 
tain that  the  defendant  had  given  him  no  di- 
rections to  do  the  work  while  the  machinery 
was  running.  The  deceased  had  been  at 
work  In  this  ginnery  for  some  two  or  three 
years,  and  for  about  one  month  had  been  in 
charge  of  the  ginning  establishment.  He 
must  be  taken  to  have  been  aware  of  the 
presence  of  the  collar  and  set  screw,  locat; 
ed  as  they  were  In  a  well-lighted  room.  On 
the  whole,  I  conclude  as  follows:  That  there 
was  no  evidence  of  negligence  on  the  part 
of  the  defendant  operating  as  a  proximate 
cause  of  the  death  of  the  deceased;  that  the 
risk  was  one  ordinarily  Incident  to  the  em- 
ployment in  which  the  deceased  was  engag- 
ed; that  the  risk  was  plain  and  obvious  to  a 
man  of  ordinary  observation,  and  was  assum- 
ed by  the  deceased;  that  having  a  perfectly 
safe  way  to  do  the  work,  he  voluntarily  se- 
lected a  method  involving  danger  to  himself, 
and  thereby  assumed  the  risk." 

For  the  reasons  assigned  by  his  honor  the 
circuit  Judge,  the  order  of  nonsuit  is  af9rmed. 


(86  s.  c.  m 


STATE  V.   RUCKER. 


(Supreme  Oourt  of  South  Carolina.     May  14, 

1910.) 

1.  Cbiminal  Law  (§  605*)— Evidbncb— CJom- 
PETRNCT— When  Determinbo. 

The  competency  of  evidence  must  be  de- 
termined by  the  state  of  facts  existing  when  the 
objection  is  Interposed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dee.  Dig.  I  695.^] 


2.  Criminal  Law  (f  408*)  —  Evidence  —  Ad- 
missions—Atteicpt  TO  COMPBOMISB. 

The  evidence  of  an  attempt  to  compromise  in 
a  criminal  case  is  competent;  It  beins  for  the 
jury  to  decide  whether  the  effort  indicated  a 
consciousness  of  guilt,  or  merely  fear  or  anxiety 
to  avoid  the  risk  of  a  miscarriage  of  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  785 ;    Dec.  Dig.  §  408.*] 

3.  Bastabds  (8  16*)— Support  of  Child— De- 
posit OF  Monet  bt  Fathebt— Public  Pol- 
ICT— DuTT  OF  Father. 

It  is  not  against  public  policy  for  the 
father  of  a  bastard  child  to  deposit  money  with 
an  officer  of  the  law  for  its  maintenance,  as 
there  is  a  natural  and  moral  duty  resting  upon 
him  to  support  his  illegitimate  offspring. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  {  22 ;  Dec.  Dig.  |  la*] 

4.  Criminal  Law  (§  408^)— Evidence  of  Com- 
promise—Competency. 

In  a  prosecution  for  bastardy,  evidence  as 
to  whether  accused  dei>o6ited  money  with  the 
clerk  of  the  court  for  the  purpose  of  compro- 
misiug  the  case  was  competent 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  785;    Dec.  Dig.  |  408.*] 

5.  Criminal  Law  (|  695*)— Objections  to 
Evidence. 

Where  accu8ed*s  attorney  in  objecting  to 
evidence  simply  said  "We  object,"  the  objec- 
tion was  too  general. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lew. 
Cent.  Dig.  |  1634 ;    Dec  Dig.  $  605.»J 

6.  Bastards    (§   64*)  —  Evidence  —  Suffi- 

CXENCT. 

In  a  prosecution  for  bastardy,  it  is  not 
necessary  to  a  conviction  that  the  evidence  show 
beyond  a  reasonable  doubt  that  the  reputed  bas- 
tard child  is  likely  to  become  a  buroen  to  the 
county. 

[Ed.  Note.— For  other  cases,  see  Bastards. 
Cent.  Dig.  |  174;   Dec.  Dig.  {  64.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Caihoun  County;  R.  C.  Watts,  Judge. 

W.  B.  Rucker  was  convicted  of  bastardy, 
and  he  appeals.    Appeal  dismissed. 

J.  M.  Walker,  for  appellant  P.  T.  Hilde- 
brand,  Sol.,  for  the  State. 

GARY,  A.  J.  This  is  an  appeal  from  the 
sentence  imposed  upon  the  defendant  for 
bastardy. 

The  first  exception  is  as  follows:  "That 
the  presiding  judge  was  in  error  in  allowing 
the  witness  J.  A.  Wolfe,  clerk  of  the  court, 
to  testify,  over  objection  by  the  defense,  to 
the  fact  of  money  having  been  deposited 
with  him  by  the  defendant  for  the  alleged 
purpose  of  compromising  the  case;  the  error 
being  that  an  offer  of  compromise  in  a  case 
of  this  kind  cannot  be  used  as  evidence  of 
guilt"  At  the  time  his  honor  the  presid- 
ing judge  made  the  ruling  which  gave  rise  to 
this  exception,  the  solicitor  had  merely  ask- 
ed the  question:  ''Did  he  ever  deposit  any 
money  in  your  office,  in  this  bastardy  case?" 
The  defendant's  attorney  then  made  the  ob- 
jection that  an  oifer  of  compromise  was  in- 
admissible, for  the  purpose  of  showing  the 
guilt  of  the  prisoner,  although  no  testimony 
relative  to  a  compromhse  had  been  offered. 
Whereupon  his  honor  the  presiding  judge  rul- 
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ed  tbat  the  declaration  of  a  defendant  Is 
competent.  If  the  question  was  competent, 
the  objection  should  not  have  been  made  to 
It,  but  to  Inadmissible  testimony  thereby  elic- 
ited. The  question  of  competency  must  be 
determined  by  the  state  of  facts  existing 
when  the  objection  is  interposed.  The  evi- 
dence of  an  attempt  to  compromise  In  a 
criminal  case  is  competent;  it  being  for  the 
jury  to  decide  whether  the  effort  indicated 
a  consciousness  of  guilt,  or  merely  fear  or 
anxiety  to  avoid  the  risk  of  a  miscarriage  of 
justice.  State  v.  Wldeman,  68  S.  C.  119,  46 
S.  B.  769.  It  is  not  against  public  policy  for 
the  father  of  a  bastard  child  to  deposit  mon- 
ey with  an  officer  of  the  law  for  its  main- 
tenance, as  there  is  a  natural  and  moral 
duty  resting  upon  him  to  support  his  illegiti- 
mate offspring.  Com.  of  Poor  v.  Gilbert,  2 
Strob.  152.  The  question  was  competent,  as 
its  tendency  was  to  develop  such  a  state  of 
facts,  and  the  exception  Is  overruled. 

The  second  exception  is  as  follows:  *That 
the  presiding  judge  was  In  error  In  allow- 
ing the  witness  Wolfe  to  testify  as  to  the 
contents  of  a  certain  alleged  agreement  or 
contract,  and  in  admitting  it  in  evidence; 
such  paper  not  having  been  signed  by  the 
defendant,  nor  any  one  authorized  to  sign 
for  him,  nor  as  a  matter  of  fact  by  any  one.** 
When  the  paper  was  offered  for  the  purpose 
of  being  Introduced  in  evidence,  the  defend- 
ant's attorney  simply  said,  "We  object"  The 
objection  was  too  general,  and  this  exception 
Is  also  overruled. 

The  third  exception  is  disposed  of  by  what* 
has  already  been  said. 

The  fourth  exception  is  as  follows:  **That 
the  presiding  judge  was  in  error  In  falling 
and  neglecting  to  charge  the  jury  that,  be- 
fore they  could  find  a  verdict  of  guilty,  the 
evidence  must  show  beyond  reasonable  doubt 
that  the  reputed  bastard  child  is  likely  to 
become  a  burden  to  the  county."  The  cases 
of  State  V.  McDonald,  2  McCord,  299,  and 
State  V.  Crawford,  10  Rich.  Law,  361,  show 
that  this  exception  cannot  be  sustained. 

The  fifth  exception  was  abandoned. 

Appeal  dismissed. 


(86  8.  C.  62) 

CITY  OP  COLUMBIA  v.  SPIGENER. 

^Supreme  Court  of  South  Carolina.     May  11, 

1910.) 

Appeal  and  Errob  (|  1169*)— Review. 

Where  a  mandamus  proceeding  was  decided 
in  the  circuit  court,  and  on  appeal  on  the 
theory  that  no  issue  of  fact  was  involved,  but 
on  rehearing  it  appeared  that  the  pleadings  rais- 
ed important  issues  of  fact,  and  that  the  cause 
could  not  be  decided  until  a  finding  on  the 
facts  after  bearing  evidence,  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4531 ;    Dec  Dig.  f  1169.*] 


On  rehearing.    Former  opinion  withdrawn, 
and  case  remanded. 
For  former  opinion,  see  67  S.  B.  552. 

PER  CURIAM.  In  this '  proceeding  for 
mandamus  the  circuit  Judge  in  his  decree' 
ordering  the  mandamus  to  issue  said,  "It  was 
admitted  on  both  sides  at  the  hearing  that 
the  pleadings  herein  raised  no  issue  of  fact"; 
and  the  case  was  decided  by  the  circuit 
court  and  heard  In  this  court  on  the  plead- 
ings without  the  taking  of  evidence.  One  of 
the  exceptions  of  the  defendant  Is  directed 
to  this  finding  of  the  circuit  court  This 
court  heard  the  cause,  and  has  filed  a  decree 
reversing  the  Judgment  of  the  circuit  court, 
and  a  petition  has  been  filed  for  a  rehear- 
ing. Upon  a  careful  reconsideration  and  re- 
view of  the  entire  case,  we  have  reached 
the  conclusion  that  the  pleadings-  raise  im- 
portant issues  of  fact,  and  that  the  cause 
cannot  be  Justly  decided  until  there  has  been 
a  finding  of  the  facts  after  bearing  evidence. 

It  is  therefore  adjudged  that  the  decree 
of  this  court  be  withdrawn  from  the  files, 
and  that  this  order  be  substituted  therefor, 
that  the  Judgment  of  the  circuit  court  be  re- 
versed, and  the  cause  be  remanded  to  that 
court  for  a  new  trial  on  the  evidence  to  be 
taken  In  such  manner  as  the  circuit  court 
may  direct 


DALE  et  al.  v.  GAITHER  LUMBER  CO. 

et  al. 

(Supreme  Court  of  North  Carolina.     May  25» 

1910.) 

Frauds,  Statute  of  (I  16*)~Promi8E  to  Pat 
Debt  of  AN0THEa--ORiGiNAL  Promise. 
Where  defendant  employed  a  person  to  cut 
saw,  and  stack  timber,  and  such  person  hired 
plaintiff  to  do  the  logging,  an  agreement  by 
defendant  to  withhold  from  such  person  the 
amount  he  owed  plaintiff  and  pay  it  to  plain- 
tiff was  not  within  the  statute  of  frauds  (Re- 
visal  1905,  |  974)  as  a  promise  to  pay  the  aebt 
of  another  and  void  because  not  in  writing; 
defendant  having  a  direct  pecuniary  interest  m 
the  work  to  be  performed  by  plaintiff  and  hav- 
ing received  the  benefit  of  it 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat^ 
ute  of,  Cent.  Dig.  I  22 ;   Dec  Dig.  |  16.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Justice,  Judge. 

Action  l)y  A.  N.  Dale  and  others  against 
the  Galther  Lumber  Company  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

There  was  evidence  tending  to  show  tliat 
one  Lk  L.  Wood  had  contracted  in  writing 
with  defendant  company  to  *'cut,  saw,  log 
and  stack  in  a  workmanlike  manner"  for  de- 
fendant company  the  timber  growing  on  a 
tract  of  land  of  888  acres,  and  was  engaged 
in  the  performance  of  said  contract;  that  the 
plaintiff  had  agreed  with  U  L.  Wood  to  do 
the  logging  for  this  Job  at  $3  per  1,000  feet; 
that  plaintiff  went  to  work  under  this  agree- 
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ment,  and  after  a  abort  time,  not  receiving 
any  money,  and  not  being  satisfied  with  the 
arrangements  for  bis  pay,  be  saw  the  manag- 
er of  defendant  company  and  told  him  that 
plaintifl  was  to  have  $3  per  1,000  for  doing 
the  logging,  and  that  be  wanted  the  company 
fx>  hold  hack  that  amount  for  plaintiff  out  of 
money  to  he  earned  by  Wood  under  his  con- 
tract; that  the  manager  agreed  to  do  this, 
and,  under  and  ^  reason  of  this  agreement, 
plaintiff  went  back  to  work  and  did  logging 
to  the  amount  of  $400  and  over,  for  which 
he  had  not  been  paid;  that  this  arrangement 
and  agreement  as  to  holding  back  the  $3  per 
1,000  was  made  with  the  knoiw  ledge  and  as- 
sent of  Wood;  that  after  this  agreement  on 
the  part  of  the  manager  a  large  amount  of 
the  lon^r  was  cut  and  turned  over  to  the 
company  by  Wood,  the  amount  thereafter 
earned  by  Wood  under  the  contraot  being 
near  $2,000;  and  that  plaintiff  bad  applied 
to  the  company  for  his  money,  and  it  had 
failed  and  refused  to  pay  the  amount  or  any 
part  of  it,  claiming  that  they  bad  imid  Wood 
in  full,  and  that  .he  was  indebted  to  them 
several  hundred  dollars  on  an  old  debt,  etc. 
Defendant's  evidence  tended  to  show  that 
they  had  the  written  contract  with  Wood  to 
do  the  work,  and  they  did  not  know  plaintiff 
in  the  transaction;  that  the  first  they  knew 
of  plaintiff  making  any  claim  against  the 
company  was  when  be  presented  an  order 
from  Wood  for  the  company  for  $416;  that 
they  had  pcdd  Wood  something  over  $2,000, 
all  they  owed  him  for  work  done  under  the 
contract,  and  he  was  indebted  to  the  com- 
pany for  more  than  $200  on  an  old  debt 
There  was  also  evidence  of  some  payments 
by  Wood  to  Dale  on  the  amount  due  him  for 
logging.  It  appeared  that  R.  A.  Gaither  was 
secretary  and  treasurer,  having  power  aa 
general  manager  to  bind  the  company. 

On  the  issue  as  to  the  liability  of  the  de- 
fendant company,  the  court  charged  the  Jury 
as  follows:  "The  court  charges  you:  (a) 
That  if  you  find  from  the  evidence  that  R.  A. 
Galtber,  who  is  admitted  to  be  the  secretary 
and  treasiu-er  of  the  Gaither  Lumber  Com- 
pany, agreed  with  plaintiff,  A.  N.  Dale,  that 
he  ^ould  hold  back  $3  per  1,000  feet  out  of 
the  money  due  or  to  become  due  L.  L.  Wood 
for  sawing  for  said  company,  and  that  he 
would  pay  the  same  to  said  plaintiff  for  cut- 
ting and  logging  done  by.  him  for  said  Wood, 
and  if  you  find  from  the  evidence  was  in- 
duced thereby  to  go  on  with  the  logging, 
then  the  defendant  the  Gaither  Lumber 
Company  would  be  liable  to  pay  plaintiff  at 
that  rate  for  all  timber  cut  and  logged  by 
plaintiff  for  said  Wood  after  the  time  such 
agreement  was  made,  and  you  will  therefore 
allow  plaintiff  $3  per  1,000  feet  for  whatever 
amount  of  timber  you  find  was  so  cut  and 
log^red,  in  your  answer  to  the  second  issue, 

(br 

There  was  verdict  against  the  company 
for  $396.90.  Judgment  on  the  verdict,  and 
defendant  excepted  and  appealed,  assigning 


for  error  chiefly  that  the  demand  of  plain- 
tiff against  defendant  company  was  avoiderl 
under  the  statute  of  frauds  (Revisal  1905,  { 
974),  requiring  agreements  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  to  be 
in  writing,  and  that  all  oral  evidence  tending 
to  support  the  claim  should  have  been  ex- 
cluded.   . 

Avery  &  Ervin,  for  appellants.  John  M. 
Mull  and  J.  T.  Perkins,  for  appellees. 

HOKE,  J.  We  are  of  opinion  that  the  case 
has  been  correctly  tried,  and  the  charge  of 
his  honor  is  in  accord  with  the  better  con- 
sidered precedents. 

In  Emerson  v.  Slater,  63  U.  S.  2&-43  (16 
L.  £ki.  860),  a  decision  on  this  section  of  the 
statute  of  frauds,  the  court  said:  "But  when- 
ever the  main  purpose  and  object  of  the  prom- 
isor is  not  to  answer  for  another,  but  to  sub- 
serve some  pecuniary  or  business  purpose  ol 
bis  own,  involving  either  a  benefit  to  l^mself, 
or  damage  to  the  other  contracting  party,  bis 
promise  is  not  within  the  statute,  although  it 
may  be  in  form  a  promise  to  pay  the  debt 
of  another,  and  although  the  performance  of 
it  may  incidentally  have  the  effect  of  extin- 
guishing that  liability.'*  This  position  has 
been  sustained  and  applied  in  other  cases  of 
the  same  court,  notably  in  Davis  y.  Patrick, 
141  U.  S.  479,  12  Sup.  Ct  58,  86  L.  Bd.  826, 
in  which  it  was  held:  "In  determining  wheth- 
er an  alleged  promise  is  or  is  not  a  promise 
to  answer  for  the  debt  of  another,  the  fol- 
lowing rules  may  be  applied:  (1)  If  the 
promisor  is  a  stranger  to  the  transaction, 
without  Interest  in  it,  the  obligations  of  the 
statute  are  to  be  strictly  upheld;.  (2)  but  if 
he  has  a  personal,  immediate,  and  pecuniary 
interest  in  a  transaction  In  which  a  third 
party  is  the  original  obligor,  the  oourts  will 
give  effect  to  the  promise.  The  real  charac- 
ter of  a  promise  does  not  depend  altogether 
upon  form  of  expression,  but  largely  upon 
the  situation  of  the  parties,  and  upon  wheth- 
er they  understood  it  to  be  a  collateral  or 
direct  promise." 

This  rule  has  prevailed  in  many  well-con- 
sidered cases  in  other  courts  construing  this 
section  of  the  statute,  as  in  Crawford  v. 
Edison,  45  Ohio  St  239,  18  N.  B.  80;  Prout 
&  Robertson  v.  Webb,  87  Ala.  698,  6  South. 
190;  Commissioners  v.  Heating  Co.,  128  Ind. 
247,  27  N.  E.  612,  12  L.  R.  A.  602-«nd  the 
same  general  principle  has  been  recognized 
and  approved  with  us,  as  in  Deaver  v.  Dea- 
ver,  137  N.  Q  241,  49  S.  Ew  118;  Voorbees  v. 
Porter,  134  N.  C.  591-605,  47  S.  B,  81,  65 
L.  R.  A.  786;  Whiteburst  v.  Hyman,  90  N. 
a  487;  Mason  v.  Wilson,  84  N.  C.  61,  87 
Am.  Rep.  612;  Threadgill  v.  HcLendon,  76 
N.  Cl  74.  A  doctrine  resting  upon  the  same 
basic  principle  appears  in  several  of  these 
oases  from  our  own  court  to  the  effect  that 
where  a  debtor  places  a  fund,  money,  or 
property  in  the  hands  of  a  thhrd  person, 
who  agrees  to  pay  the  d^t  out  of  the  fund, 
the  said  agreement  is  not  within  the  statute. 
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The  position  Is  stated  In  Mason  v.  Wilson, 
sapra,  as  follows:  "A  parol  promise  to  pay 
the  debt  of  another  out  of  property  placed 
by  the  debtor  in  the  hands  of  the  promisor, 
who  converts  the  same  into  money,  is  not 
within  the  statute  of  frauds.  It  is  an  orig- 
inal and  independent  promise  founded  upon 
a  new  consideration."  And  In  either  class  of 
cases  the  promise  on  the  part  of  the  third 
person  is  held  to  be  a  binding  obligation, 
whether  the  original  debtor  continues  liable 
or  not;  this  by  reason  of  the  new  considera- 
tion moTlog  between  the  parties. 

Referring  to  this  question  in  Whitehurst  y. 
Hyman,  supra,  Merrimon,  J.,  said:  "It  is  set- 
tled 'by  many  judicial  decisions  in  construing 
this  statute,  and  others  substantially  like  it, 
that  where  there  is  some  new  and  original 
consideration  of  benefit  or  harm  moving  be- 
tween the  party  to  whom  the  debt  to  be  paid 
is  due,  and  the  party  making  the  promise  to 
pay  the  same,  such  case  is  not  within  the 
statute ;  as  where  a  promise  to  pay  an  exist- 
ing debt  is  made  In  consideration  of  property 
placed  by  the  debtor  in  the  hands  of  the  party 
promising,  or  where  the  party  to  whom  the 
promise  is  made  relinquishes  a  levy  on  the 
goods  of  the  debtor  for  the  b^iefit  of  the 
promisor,  or  where  the  party  promising  has  a 
personal  interest,  benefit,  or  advantage  of  his 
own  to  be  subserved,  without  regard  to  the 
interests  or  advantage  of  the  original  debtor ; 
as,  for  example,  if  a  creditor  has  a  lien  on 
certain  property  of  his  debtor  to  the  amount 
of  his  debt,  and  a  third  x)erson  who  has  an 
interest  in  the  same  property  promises  the 
creditor  to  pay  the  debt  in  consideration  of 
the  creditor's  relinquishing  his  lien.  Such 
promises  are  not  within  the  statute,  because 
they  are  not  made  'to  answer  the  debt,  de- 
fault, or  miscarriage  of  another  person.'  It 
may  be  the  performance  of  the  promise  will 
have  the  effect  of  discharging  the  original 
debtor;  but  such  discharge  was  not  the  in- 
ducement to,  or  the  consideration  to,  support 
the  promise.  The  moving,  controlling  pur- 
pose of  the  promisor  in  such  cases  is  his  own 
advantage,  not  that  of  the  debtor.  It  not  un- 
frequently  happens  that  In  a  great  variety  of 
business  circumstances  it  becomes  important 
in  a  valuable  sense  to  third  parties  to  dis- 
charge the  debt  of  a  debtor,  or  relieve  his 
property  from  liability  to  the  creditor  for  the 
benefit  of  such  third  parties,  without  regard 
to  the  benefit,  ease,  or  advantage  of  the  debt- 
or. The  advantage  to  the  third  party,  the 
promisor.  Is  a  sufiScient  valuable  considera- 
tion to  supiK)rt  a  contract  separate  from,  and 
independent  of,  the  debt  to  be  discharged." 

And  to  like  effect,  delivering  the  opinion  in 
Voorhees  v.  Porter,  supra.  Associate  Justice 
Walker  said:  '*But  we  think  the  case  of  Ma- 
son V.  Wilson,  84  N.  C.  51,  37  Am.  St  Rep. 
612,  is  directly  in  point  The  doctrine  there 
stated  is  that  if  a  third  person  promises  the 
debtor  to  pay  his  antecedent  debts  In  con- 


sideration of  property  placed  In  the  hands  of 
the  promisor  by  the  debtor  for  the  purpose, 
which  Is  afterwards  converted  into  money, 
the  creditors  may  recover  on  the  promise  or 
for  money  had  and  received,  for  although,' 
says  the  court,  'the  promise  is  in  words  to  pay 
the  debt  of  another,  and  the  performance  of 
It  discharges  that  debt  still  the  consideration 
was  not  for  the  benefit  or  ease  of  the  original 
debtor,  but  for  a  purpose  entirely  collateral, 
so  as  to  create  an  original  and  distinct  cause 
of  acti(Hi,'  and  it  is  immaterial,  as  is  further 
said  by  the  court,  whether  the  liability  of  the 
original  debtor  is  continued  or  not ;  the  prom- 
ise being  an  independent  and  original  one 
founded  upon  a  new  consideration  and  bind- 
ing upon  the  promisor.  In  our  case,  though 
the  property  was  not  received  for  the  purpose 
of  being  converted  into  money  in  order  to  pay 
the  debt  out  of  the  proceeds,  the  promise  to 
purchase  it  at  a  fixed  price  and  to  pay  the 
amount  of  that  price  to  the  creditors  of  the 
vendor  amounts  to  the  same  thing,  and  brings 
our  case  within  the  principle  of  the  third  class 
mentioned  in  Mason  v.  Wilson  (which  author- 
izes the  creditor  to  sue  directly),  namely, 
*when  the  promise  to  pay  the  debt  of  another 
arises  out  of  some  new  and  original  consider- 
ation of  benefit  or  harm  moving  between  the 
original  contracting  parties.'  In  such  a  case 
the  creditors  may  sue  the  promisor,  whether 
his  debtor  remains  liable  to  him  or  not** 

In  the  case  before  ns^  the  defendant  com- 
pany had  a  direct  pecuniary  interest  in  the 
work  to  be  performed  by  plaintiff,  and  receiv- 
ed the  benefit  of  it  and  its  obligation  comes 
clearly  within  the  first  principle  as  it  appears 
in  Emerson  v.  Slater,  supra,  and  we  see  no 
reason  why  the  promise  of  defendant  does 
not  come  also  within  the  second  principle  re- 
ferred to.  The  company's  agreement  was,  in 
effect  to  see  the  claim  paid  out  of  the  amount 
to  be  earned  under  the  contract  by  L.  L. 
Wood,  the  original  debtor.  This  was  entered 
into  with  the  sanction  and  approval  of  Wood, 
and,  as  this  amount  was  earned  by  Wood,  It 
would  seem  to  become  a  fund  applicable  by 
the  agreement  to  plaintifTs  debt  and  afTord- 
Ing  the  consideration  to  support  the  com- 
pany's promise  as  a  new  and  original  obliga- 
tion. 

There  is  no  error  in  the  rule  laid  down  by 
the  court  which  gives  defendant  any  Just 
ground  of  complaint  and  the  Judgment  In 
plaintiff's  favor  is  afi^rmed. 

No  error. 


(152  N.  C.  648) 

McCALL  V.  TOXAWAY  TANNING  CO. 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.) 

RSUSASB    (I    17*)— VAUDITT— MlBRKPBESKNTA- 
TION. 

Where  plaintiff  was  injured  by  defendant's 
negligence,  and  while  still   suffering,  was  sent 
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for  by  the  general  manager  of  defendant  and 
Induct  to  sign  a  release  by  false  representa- 
tions of  the  manager  tbat  It  was  a  receipt  to 
enable  the  manager  to  obtain  insurance  arising 
by  reason  of  the  injury,  and  that  it  had  no 
bearing  on  his  claim  for  damages,  and  such 
representations  were  made  under  circumstances 
calculated  to  mislead  plaintiff,  and  did  mislead 
him,  the  release  is  invalid. 

[Bd.  Note.— For  other  cases,  see  Release,  Oant 
Dig.  182;  Dec  Dig.  f  17.*] 

Appeal  from  Superior  Court,  Transylvania 
County ;  Joseph  S.  Adams,  Judge. 

Action  by  J.  B.  McCall  against  the  Toxa- 
way  Tanning  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed  and 

remanded. 

« 

Tlie  plaintiff  alleged,  and  offered  evidence 
tending  to  show,  that  he  had  suffered  phys- 
ical Injnry  caused  by  negligence  of  defend- 
ant company.  Defendant  denied  negligence, 
and  pleaded  a  release  of  all  claim  for  dam- 
ages, signed  by  plaintiff,  and  offered  evi- 
dence tending  to  support  the  defense.  Plain- 
tiff replied,  alleging  that  this  release  was 
obtained  by  false  and  fraudulent  statements 
as  to  Its  contents  on  the  part  of  one  J.  S.  Sll- 
verstein,  vice  president  and  general  manager 
of  defendant  company,  and  alleged,  further, 
that  at  the  time  he  signed  the  release  he  was 
In  such  a  condition  of  bodily  suffering  and 
mental  anxiety  that  he  was  not  able  to  under- 
stand or  comprehend  the  meaning  or  effect  of 
same,  and  offered  evidence  tending  to  show 
the  false  representations^  etc.  On  the  sixth 
issue,  that  as  to  obtaining  the  release  by 
fraud,  the  court,  among  other  things,  charged 
the  jury  as  follows:  "Before  you  can  find  the 
sixth  issue  Tes,'  you  must  be  satisfied  by  a 
preponderance  of  evidence  that  at  the  time  it 
was  signed  the  plaintiff  did  not  understand 
what  he  was  signing,  and  that  he  was  misled 
by  fraudulent  misrepresentations  of  defend- 
ant, and  that  he  was  in  such  a  condition  from 
Ignorance  or'  mental  and  physical  suffering 
that  he  was  at  the  time  incapable  with  rea- 
sonable care  and  caution  to  understand  the 
contents  of  the  paper.  If,  however,  you  are 
satisfied  by  the  greater  weight  of  the  evi- 
dence that  the  defendant,  through  its  agent, 
Sllverstein,  represented  to  plaintiff  that  plain- 
tiff was  merely  releasing  an  Insurance  com- 
pany, and  was  not  releasing  the  defendant 
company,  and  that  the  plaintiff  was  in  such  a 
condition  of  suffering  from  the  effects  of  his 
'Wounds  that  he  could  not'  comprehend  the 
meaning  of  the  writing,  then  you  should  find 
this  issue,  *Yes.* "  The  Jury  rendered  a  ver- 
dict that  plaintiff  was  wrongfully  injured  by 
defendant's  negligence  and  damaged  thereby 
$150;  that  plaintiff  had  released  the  claim, 
and  said  release  was  not  procured  by  fraud. 
Judgment  for  defendant,  and  plaintiff  except- 
ed and  appealed. 

Geo.  A.  Shnford  and  Brown  Shepherd,  for 
appellant.    Welch  Galloway,  for  appellee. 


HOKE;  J.  (after  stating  the  facts  as  above). 
In  the  case  of  Gray  v.  James,  161  N.  C.  80,  65 
S.  E.  644,  the  last  expression  of  the  court  on 
the  question  directly  presented,  the  judge  de- 
livering the  opinion  said:  ''It  is  true  that  in 
an  action  of  this  character  the  false  state- 
ments must  be  such  that  they  are  reasonably 
relied  upon  by  the  complaining  imrty.  It  is 
also  true  that  when  an  adult  of  sound  mind 
and  memory,  and  who  can  read  and  write, 
signs  or  accepts  a  formal  written  contract,  he 
is  ordinarily  bound  by  Its  terms.  Floars  v. 
Ins.  Co.,  144  N.  C,  232  [56  S.  B.  915].  In 
such  case  it  is  very  generally  held  that  a  man 
should  not  be  allowed  to  dose  his  mind  to 
facts  readily  observable  and  Invoke  the  aid  of 
courts  to  upset  solemn  instrum^ts  and  dis- 
turb and  disarrange  adjustments  so  evidenc- 
ed, when  the  Injury  complained  of  is  large- 
ly attributable  to  his  own  n^igent  inatten- 
tion. Older  cases  have  gone  very  far  in  up- 
holding defenses  resting  upon  this  general 
principle,  and,  as  x)ointed  out  In  May  v.  Loom- 
is,  140  N.  C.  357-358  [52  S.  E3.  728],  some  of 
them  have  been  since  disapproved,  and  are  no 
longer  regarded  as  authoritative;  and  the 
more  recent  decisions  on  the  facts  presented 
here,  are  to  the  effect  that  the  mere  signing 
or  acceptance  of  a  deed  by  one  who  can  read 
and  write  shall  not  necessarily  conclude  as 
to  its  execution  or  its  contents,  when  there  is 
evidence  tending  to  show  positive  fraud,  and 
that  the  injured  party  was  deceived  and 
thrown  off  his  guard  by  false  statements  de- 
signedly made  at  the  time,  and  reasonably  re- 
lied upon  by  him.  Some  of  these  decisions, 
here  and  elsewhere,  directly  hold  that  false 
assurances  and  statements  of  the  other  party 
may  of  themselves  be  sufl9clent  to  carry  the 
issue  to  the  jury  when  there  has  been  nothing 
to  arrest  attention  or  arouse  suspicion  con- 
cerning them" — citing  Walsh  v.  Hall,  66  N.  C. 
233;  Hill  v.  Brower,  76  N.  C.  124;  May  T. 
lioomis,  140  N.  C.  850,  52  S.  B.  728;  Griffin  v. 
Lumber  Co.,  140  N.  C.  514,  53  S.  B.  307,  6  L. 
R.  A.  (N.  S.)  463.  This,  we  think,  correctly 
states  the  doctrine  relevant  to  the  inquiry, 
and  its  proper  application  to  the  case  requires 
that  the  plaintiff  be  awarded  a  new  trial. 

There  was  evidence  on  the  part  of  plaintiff 
tending  to  show  that  plaintiff  had  been  in- 
jured by  defendant's  negligence,  and  while  he 
was  still  suffering  pain  and  anxiety  from  his 
hurt  he  was  sent  for  by  J.  S.  Sllverstein,  vice 
president  and  general  manager  of  defendant 
company,  and  was  Induced  to  sign  the  release 
in  question  by  false  and  fraudulent  represen- 
tations on  the  part  of  said  Sllverstein,  to  the 
effect  that  the  release  in  question  was  a  re- 
ceipt to  enable  Sllverstein  to  obtain  an  amount 
of  insurance  arising  by  reason  of  the  Injury, 
and  that  same  had  no  bearing  on  his  claim 
for  damages.  If  such  repres&itatlons  were 
made  under  circumstances  calculated  to  mis- 
lead plaintiff,  and  did  mislead  him,  the  effect 
upon  the  doctrine  referred  to  would  be  to 
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ETOid  tbm  release,  whetber  plaintiff  at  the 
dme  had  mental  capacity  to  understand  its 
purport  or  not  The  charge  of  his  honor, 
therefore,  contained  error  to  plaintiff's  prej- 
udice In  Imposing  on  plaintiff  more  exacting 
conditions  than  the  law  requires.  The  Jury 
were  told,  in  effect,  that  in  order  to  avoid  the 
release  it  was  Incumhent  on  plaintiff  to  es- 
tablish both  actual  fraud  and  mental  inca- 
pacity. 

For  the  error  indicated,  there  will  be  a  new 
trial  on  all  the  issues,  and  it  is  so  ordered. 

New  trial. 


(152  N.  C.  6S8) 

McGORMIGK  v.  WILLIAMS. 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.) 

1.  Pbincipal  and  Agent  (§  22*)— EIxistence 
OF  Reultion— Acts  and  Declarations  of 
Agent. 

An  agency  cannot  be  established  by  the 
acts  or  declarations  of  the  alleged  agent. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §  40;  Dec.  Dig.  |  22.*] 

2.  Evidence  (f  258*)  —  Declabations  or 
Agent— Admissibility. 

The  existence  of  an  agency  must  be  estab- 
lished at  least  prima  facie  before  the  acts  and 
declarations  of  the  agent  are  competent  against 
the  alleged  principal. 

[Bd.  Note.— For  other  cases,  see  Bvidenoe, 
Cent.  Dig.  §§  1006,  1007 ;   Dec.  Dig.  $  258.*] 

8.  MOBTGAGES  (§§305,  370*)— SALES  Undeb 
Tbust  Deeds— Failube  of  Pxtbchaseb  to 
Comply  with  Bid— Liability. 

Where  the  purchaser  at  a  valid  sale  under 
a  trust  deed  refused  to  comply  with  his  bid, 
the  trustee  could  sue  for  the  amount  of  the 
bid  and  recover  the  same  with  costs,  or  resell 
for  the  benefit  of  the  purchaser  and  recover  the 
loss  sustained. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1069,  1101,  1101% ;  Dec.  Dig.  §§ 
365,  370.^] 

4.  Mobtgages  (§  365*)— Sales  Undeb  Tbust 
Deeds— Failube  of  Pubchaseb  to  Comply 
WITH  Bid— Liability. 

Where  a  purchaser  at  a  valid  sale  under  a 
deed  of  trust  refused  to  comply  with  his  bid, 
and  the  trustee  resold  the  property  in  accord- 
ance with  the  deed  and  with  notice  to  the 
purchaser,  the  trustee  could  recover  from  the 
purchaser  the  difference  between  the  amount  of 
the  purchaser's  bid  and  the  market  value  of  the 
property  considering  the  price  it  brought  on  the 
resale,  provided  the  resale  was  made  fairly. 

[fid.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1089;    Dec.  Dig.  §  365.*] 

Appeal  from  Superior  Conrt,  Robeson 
County;   Lyon,  Judge. 

Action  by  J.  G.  McCormick,  trustee,  against 
8.  B.  Williams.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     AfQrmecL 

McNeill  &  McNeill  and  Shaw  &  Johnson, 
for  appellant  McLean  &  McLean,  for  ap- 
pellee. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff  for  the  recovery  of  the  sum  of 
^85;    it  being  the  difference  between  the 


amount  bid  by  the  defendant  at  a  sale  made 
by  the  plaintiff,  as  trustee,  of  certain  prop- 
erty conveyed  to  him  by  deed  of  trust,  and 
the  amount  bid  at  a  second  sale  of  the  same 
property,  which  was  made  necessary  by  the 
failure  of  the  defendant  to  comply  with  his 
bid  which  was  made  at  the  first  sale.  It 
appears  in  the  case  that  H.  D.  Williams  exe- 
cuted several  deeds  of  trust  to  the  plaintiff 
to  secure  certain  debts  therein  described, 
each  of  which  said  deeds  contained  a  power 
of  sale,  to  be  exercised  by  the  trustee  in 
case  of  default  in  the  payment  of  the  debts. 
The  trustee,  in  accordance  with  the  terms  of 
the  deed  of  trust,  and  after  default  in  the 
payment  of  the  debts,  sold  the  property  at 
public  auction  after  due  advertisement,  and 
the  defendant,  S.  B.  Williams,  purchased,  at 
the  sale,  a  sawmill  plant  for  the  sum  of 
$785,  to  be  paid  in  caslL  After  demand  made 
upon  him  for  a  compliance  with  his  bid  and 
the  payment  of  the  purchase  money,  and  the 
refusal  to  comply,  the  plaintiff,  as  trustee, 
resold  the  sawmill  plant,  when  it  was  pur- 
chased by  T.  R.  Toler,  at  the  price  of  $200. 
The  defendant  claimed  that  he  had  been  re- 
leased from  his  bid  by  the  Akers  Lumber 
Company,  the  owner  of  the  notes  secured  by 
the  deed  of  trust  It  is  not  contended  that 
he  was  released  otherwise  than  by  J.  T. 
Burrus,  who,  defendant  alleges,  was  acting, 
at  the  time,  as  agent  of  the  lumber  compa- 
ny; but  we  find  no  evidence  in  the  case  to 
establish  the  agency  of  Burrus.  It  Is  well 
settled  by  the  authorities  that  an  agency 
cannot  be  established  by  the  acts  or  declara- 
tions of  the  person  who  is  alleged  to  be 
agent  The  agency  must  first  be  shown,  at 
least  prima  facie,  by  other  evidence,  before 
the  acts  and  declarations  of  the  agent  be- 
come competent  evidence  against  the  alleged 
principal.  Jackson  v.  Tel.  Co.,  139  N.  C. 
347,  51  S.  B.  1015.  70  L.  R.  A.  738;  Fran- 
cis V.  Edwards,  77  N.  C.  271 ;  Daniel  v.  Rail- 
road, 136  N.  C.  517,  48  S.  B.  816,  67  L.  R* 
A.  465. 

In  this  case,  the  court  charged  the  jury 
to  disregard  all  the  testimony  as  to  any  con- 
versation or  agreement  between  the  defend- 
ant and  J.  T.  Burrus,  upon  the  ground,  of 
course,  that  there  was  no  evidence  which 
tended  to  show  that  Burrus  was  authorized 
to  act  for  the  Akers  Lumber  Company,  and 
to  release  the  defendant  from  the  obligation 
which  he  had  incurred  by  bidding  for  and 
buying  the  property  at  the  first  sale.  We 
can  see  no  error  In  this  instruction,  as  there 
was  no  evidence  introduced  by  the  defendant 
to  sustain  his  allegation  that  Burrus  had 
the  authority  to  release  the  defendant,  even 
if  what  was  said  by  him  in  his  con  versa  tiou 
with  the  defendant  could  have  the  effect  in 
law  of  discharging  the  defendant  of  his  ob- 
ligation as  purchaser  at  the  sale. 

As  to  the  damages,  when  the  defendant 
failed  or  refused  to  comply  with  his  bid  and 
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imy  the  amonnt  thereof  to  the  tmstee,  the 
sale  being  a  Talid  one  under  the  deed  of 
trust,  the  latter  could  have  sued  the  defend- 
ant for  the  full  amount  of  the  bid  and  re- 
covered the  same  with  costs.  He  elected, 
though,  to  resell  the  property  for  the  bene- 
fit of  the  defendant,  and  it  Is  not  disputed 
that  the  sale  was  property  made  in  accord- 
ance with  the  terms  of  the  deed  of  trust, 
and  that  defendant  had  notice  of  the  sale. 
The  court  charged  the  Jury  upon  the  issue 
as  to  damages  that  they  might  .allow  the 
plaintiff  the  difference  between  the  amount 
bid  at  the  first  sale  and  the  market  value  of 
the  property,  as  they  might  ascertain  It  to 
be,  considering  the  price  It  brought  at  the 
second  sale.  If  the  Jury  should  find  that  the 
second  sale  was  made  fairly  and  in  accord- 
ance with  the  requirements  of  the  deed  of 
trust.  This  charge  seems  to  be  in  accord- 
ance with  what  was  said  by  this  court  in 
the  case  of  Register  Company  y.  Hill,  136 
N.  C.  276,  48  8.  E,  637.  The  verdict  was  for 
an  amount  much  less  than  the  sum  which 
the  defendant  had  bid  at  the  first  sale,  and 
which  could  have  been  recovered  by  the 
plaintiff,  as  we  have  already  said.  If  he  had 
elected  to  sue  for  the  same  upon  tendering 
the  property  to  the  defendant,  if  the  facts 
and  circumstances  of  the  case  required  such 
a  tender. 

We  have  examined  the  record  carefully, 
and  have  concluded  that  the  case  was  fair- 
ly and  correctly  tried  in  the  court  below, 
and  that  consequently  there  was  no  error  in 
the  rulings  and  Judgment  of  the  court. 

No  error. 


052  N.  C.  80r 

STATE  V.  TWEED  et  aL 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.) 

1.  HoinciDB  (I  157*)  —  Pbosecution— Sum- 
ciKNcnr  or  Evidsncb. 

Tesdmony  as  to  a  previous  quarrel  be- 
tween accused  and  decedent  shortlv  before  the 
killing  was  admissible  to  show  ill  feeling  be- 
tween the  parties. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  288;    Dec  Dig.  f  157.*] 

2.  CBnmf All  Law  (S  823*)— Appeait-Inwbito- 
TioNs— Ebbob  Oubbd  bt  Oihbb  Ixbtbuo- 

TION8« 

Any  error  in  defining  "murder  In  the  sec- 
ond degree**  as  the  felonious  killing  of  a  human 
being  could  not  have  misled  the  jury,  where  the 
court  subsequently  defined  it  as  the  felonious 
killing  of  a  human  being  by  one  of  sound  mem- 
ory and  discretion  with  malice  aforethought. 
which  might  be  either  express  or  implied,  and 
•nch  charge  was  afterwards  repeated. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  19d4 ;  Dec.  Dig.  §  823.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4641,  4642 ;   vol.  8,  p.  7T27.1 

Appeal  from  Superior  Court,  Buncombe 
County;   J.  S.  Adams,  Judge. 

M.  H.  Tweed  and  another  were  convicted 
of  murder  in  the  second  degree,  and  the  de- 
fendant named  appeals.    Affirmed. 


Moore  k  Rollins,  Gedger  k  McElroy,  and 
Craig,  Martin  &  Thomason,  for  app^ant 
The  Attorney  General,  Geo.  L.  Jones,  and 
Frank  Carter,  for  the  State. 

PER  CURIAM.  The  typewritten  record  in 
this  case  embraces  174  pages,  and  there  are 
23  exceptions,  all  of  which  have  been  exam- 
ined. There  is  only  one  exception  to  the  ad- 
missibility of  evidence,  and  that  relates  to 
the  admission  of  testimony  in  regard  to  the 
previous  quarrel  on  Saturday  night  between 
Major  Tweed  and  Arthur  Franklin.  This 
was  clearly  competent  to  show  bad  blood  be- 
tween the  parties.  The  remaining  excep- 
tions (except  those  purely  formal  and  those 
relating  to  the  service  of  case  on  appeal)  ap- 
pertain to  the  charge  of  the  court,  which  ie 
set  out  in  full  in  the  record.  We  are  of 
opinion  that  the  charge  is  full  and  correct, 
and  follows  carefully  the  well-settled  deci- 
sions of  this  court  A  discussion  of  them 
again  is  unnecessary  in  an  opinion.  It  is 
true  his  honor  defined  murder  in  the  second 
degree  as  the  felonious  killing  of  a  human 
being  in  the  first  of  his  charge,  but  imme- 
diately thereafter  he  defined  it  correctly  as 
follows:  "Murder  in  the  second  degree  is 
the  felonious  killing  of  a  human  being  In  the 
peace  of  the  state,  by  a  person  of  sound 
memory  and  discretion,  with  malice  afore- 
thought, and  this  malice  may  be  either  ex- 
press or  implied."  This  was  repeated  again 
in  the  charge.  We  do  not  think  it  possible 
that  the  Jury  could  have  been  misled. 

There  is  abundant  evidence  to  justll^  the 
verdict  of  the  Jury,  and  we  find  no  error  of 
sufficient  importance  to  warrant  us  in  order- 
ing another  triaL 

No  error. 


cm  N.  asm 

SECURITY  LIFE  k  ANNUITY  CX>.  v.  FOR- 
REST et  al. 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.) 

1.  APPBAL    and    EBROB    (§    1048*)— HABlil.EBS 

Ebbob^Aduission  of  Evidence. 

In  an  action  involving  the  validity  of  life 
insurance  policies  contested  by  the  insurance 
company  on  the  ground  that  the  insured  in  his 
written '  application  falsely  represented  the  con- 
dition of  his  health,  the  companv  on  the  trial 
proceeded  upon  the  theory  that  the  sons  of  as- 
sured carried  out  a  common  plan  to  defraud 
the  insurance  company  by  obtaining  a  number 
of  policies  upon  the  life  of  their  father.  On 
cross-examination  of  a  witness  for  the  foenefi* 
clary,  the  witness  being  one.  of  the  sons,  eri- 
dence  was  brought  out  in  support  of  this  the- 
ory. Held,  that  there  was  no  prejudicial  error 
in  allowing  the  witness  on  redirect  examina- 
tion to  be  asked  if  any  of  the  policies  issued 
UDder  plaintiff's  theory  had  been  paid,  in  view 
of  the  latitude  allowed  the  insurance  company 
in  the  development  of  its  theory. 

,  [EXl.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent  Dig.  H  414(M146^  4151,  4158- 
4160;   Dec  Dig.  I  104&*] 
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2.  TBIAL   d  287*)— iNSTBUCnONS— FOBM. 

It  is  not  error  to  giye  a  reaaested  instruc- 
tion in  sabfltance,  althoogfa  not  in  the  lan^age 
lequested. 

[Bid.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §§  668-672,  674;   Dec  Dig.  I  267.*] 

Appeal  from  Superior  Court,  Pamlico  Coun- 
ty; ConncHl,  Judge. 

Action  by  the  Security  Life  &  Annuity  Com- 
pany against  Josephus  Forrest  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

The  action  was  begun  In  the  superior  court 
of  Guilford  county  July  27,  1908.  The  de- 
fendant moved  to  remove  the  action  for  trial 
to  Craven  county.  Pending  the  motion,  J. 
Barrom  Forrest  died,  and  his  wife,  having 
qualified  as  executrix,  was  made  party  de- 
fendant. The  order  of  removal  was  made 
to  Pamlico  county.  The  plaintiff  alleged  in 
its  complaint  that  it  had  issued,  on  August 
23,  1907,  two  policies  of  $1,500  and  $1,000  up- 
on the  life  of  J.  Barrom  Forrest,  the  ben- 
eficiary named  in  each  being  Josephus  For* 
rest,  his  son;  that  the  policies  were  issued 
upon  written  applications;  that  the  represen- 
tations made  therein  as  to  his  condition  of 
health  were  false;  that  he  had  chronic  bowel 
trouble;  that  the  statement  that  he  had  not 
consulted  a  physician  in  five  years  was  also 
false;  that  these  representations  were  mate- 
rial and  were  relied  on,  and  plaintiff  had  no 
information  that  the  representations  and 
statements  were  not  true;  that  it  had  ten- 
dered in  June  or  July,  1908,  the  premiums 
paid  and  demanded  a  return  of  the  policies, 
which  tender  and  demand  had  been  refused ; 
that  defendants  had  tendered  the  second  an- 
nual premiums,  but  plaintiff  had  declined  to 
accept  them.  The  plaintiff  prayed  judgment 
that  the  policies  be  surrendered  for  cancella- 
tion. The  defendant  denied  the  allegations 
of  the  false  representations  and  statements 
as  to  the  health  of  J.  Barrom  Forrest,  the  as- 
sured. After  the  death  of  the  assured,  the 
beneficiary,  Josephus  Forrest,  instituted  ac- 
tion against  the  plaintiff  in  Craven  county  to 
recover  upon  the  policies.  The  Annuity  Com- 
pany made  a  motion  to  remove  to  Pamlico 
county,  which  motion  was  allowed,  and  the 
two  actions  were,  by  consent,  consolidated 
and  tried  as  one  action;  the  Security  L4fe 
&  Annuity  Company  being  plaintiff,  and  the 
Forrests  being  defendants.  The  issues  sub- 
mitted by  the  judge  and  the  answers  of  the 
Jnry  are  as  follows: 

**(1)  Did  Barrom  Forrest  in  his  application 
make  material  representations  and  warran- 
ties that  were  untrue  as  alleged?    Ans.  No. 

•*(2)  Did  the  representations  as  made  Induce 
the  plaintiff  to  issue  to  Barrom  Forrest  the 
insurance  policies  referred  to  in  the  plead- 
ings?   Ans.  No. 

**(3)  Has  the  defendant,  Josephus  Forrest, 
complied  with  the  terms  and  conditions  of 
the  policy  for  $1,500,  being  No.  9,338?  Ans. 
Yes. 


*\4)  Has  the  defendant,  Josephus  Forrest, 
complied  with  the  terms  and  conditions  of 
the  policy  for  $1,000,  behig  No.  0,339?  Ans. 
Yes. 

''(5)  What  amount,  if  any.  is  the  defendant 
Josephus  Forrest,  entitled  to  recover  on  the 
policy  for  $1,500,  being  No.  9,338?  Ans.  $1.- 
500,  with  Interest  from  September  19,  1908. 

"(6)  What  amount,  if  any,  is  the  defendant, 
Josephus  Forrest,  entitled  to  recover  on  tht% 
policy  for  $1,000,  being  No.  9,339?  Ans.  $1,- 
000,  with  interest  from  September  19,  1908." 

There  was  judgment  upon  the  verdict  for 
the  defendant,  Josephus  Forrest,  and  the 
plaintiff  appealed. 

Simmons,  Ward  &  Allen  and  A.  L.  Brooks, 
for  appellant.  D.  L.  Ward,  Stedman  &  Cooke, 
C.  L.  Abemethy,  and  H.  L.  Oibbs,  for  appel- 
lees. 

MANNINO,  J.  We  have  carefully  examin- 
ed the  record  and  the  brief  and  authorities 
cited  therein  by  the  learned  counsel  of  the 
plaintiff,  and  we  do  not  discover  that  his 
honor  committed,  in  the  rulings  excepted  to^ 
any  error  which  entitles  the  plaintiff  to  a 
new  trial.  As  determined  by  the  pleadings, 
the  principal  controverted  fact  was  presented 
by  the  first  issue — ^the  truth  of  the  represen- 
tations and  statements  by  the  assured  as  to 
the  condition  of  his  health.  His  honor  in- 
structed the  jury  that,  if  they  should  find 
from  the  evidence  that  these  representations 
and  statements  were  untrue,  then  they  would 
answer  the  first  issue,  "Yes'* ;  and,  if  untrue, 
they  were  material,  and  they  should  answer 
the  second  issue,  "Yes."  Upon  the  condition 
of  the  health  of  the  assured,  there  was  much 
evidence  offered  by  the  plaintiff  tending  to 
support  its  contentions,  and  by  the  defend- 
ants in  contradiction  and  in  support  of  the 
truth  of  the  representations  in  the  applica- 
tions for  the  insurance.  The  assured  was  ex- 
amined three  times  within  30  days  by  Dr. 
Duguld,  the  local  medical  examiner  of  plain- 
tiff, and  certificate  of  the  examinations  for 
plaintiff  made  upon  blanks  furnished  by  it. 
This  physician  had  known  assured  for  two 
years,  was  his  family  physician,  and  lived 
near  him.  He  certified  that  he  had  made 
careful  examination  and  in  his  opinion  he 
was  a  first-class  risk.  This  statement  was 
confirmed  by  the  physician  as  a  witness  at  the 
trial.  The  theory  upon  which  the  plaintiff 
developed  its  case  at  the  trial  was  that  the 
sons  of  the  assured,  appreciating  his  bad 
health,  and  that  his  life  would  not  be  long 
prolonged,  obtained  policies  of  insurance  up- 
on the  life  of  their  father  for  many  thousand 
dollars,  and  this  was  done  in  carrying  out  a 
common  plan  and  scheme  to  defraud  the  in- 
surance companies,  among  them  the  plaintiff. 
The  plaintiff,  on  cross-examination  of  a  wit- 
ness for  defendant,  one  of  his  brothers,  elicit- 
ed testimony  which  supported  this  theory,  by 
examining  the  witness  specifically  as  to  the 
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Bereral  policies  upon  his  father's  life,  the 
beneficiaries  named,  the  companies  issuing 
fh^n,  etc  Upon  redirect  examination,  in  re- 
buttal of  plaintiirs  theory  of  a  common  fraud- 
ulent scheme  or  plan  to  defraud  the  insur- 
ance companies,  *'by  overloading  (to  quote  the 
language  of  plalntifTs  counsel)  a  decrepit  fa- 
ther, sick  with  a  fatal  malady,  with  life  in- 
surance policies,"  the  defendant  was  permit- 
ted to  ask  the  witness  if  any  of  the  insurance 
policies  so  issued  under  plalntiflTs  theory  had 
been  paid.  The  plaintiffs  objected  to  this  tes- 
timony, and  excepted  to  its  admission.  While 
the  theory  upon  which  plaintiff  was  proceed- 
ing was  of  doubtful  relevancy  to  the  issue, 
the  sole  inquiry  being  as  to  the  trutB  or  fal- 
sity of  the  statements,  and  it  being  immate- 
rial whether  they  were  fraudulent  or  not,  and 
while  such  evidence  would  be  ordinarily  In- 
competent as  obnoxious  to  the  maxim,  "Res 
inter  alios  acta,**  we  are  not  convinced  that 
its  admission,  under  the  circumstances  of 
this  case,  was  erroneous;  at  most,  if  error, 
it  was  harmless  error,  in  view  of  the  latitude 
allowed  plaintiff  in  the  development  of  its 
theory.  In  Miller  v.  Miller,  89  iN.  C.  209,  this 
court  said :  "Great  latitude  is  sometimes  al- 
lowed by  the  court  in  the  trial  of  Issues  by 
tlie  Jury,  and  it  must  be  largely  left  to  it  to 
see  that  the  parties  have  equal  latitude  and 
advantage,  as  was  the  case  here.  Green.  Ev. 
{  48;  Steph.  Dig.  Law  of  Ev.  36  et  seq." 

Under  the  theory  advanced  by  plaintiff, 
each  policy  issued  during  the  year  1907  upon 
the  life  of  the  assured  was  a  link  in  a  chain 
of  a  fraudulent  scheme,  entered  into  by  the 
defendant,  Josephus  Forrest,  and  his  broth- 
ers. We  are  not  convinced  that  it  was  er- 
ror, of  which  plaintiff  can  Justly  be  heard  to 
complain,  when  his  honor  permitted  the  de- 
fendant to  controvert  this  theory  of  the  plain- 
tiff. The  record  shows  that  subsequently  dur- 
ing the  trial  the  plaintiff  examined  other  wit- 
nesses as  to  the  several  policies,  and  probed 
much  into  the  details,  showing  other  compa- 
nies had  and  were  contesting  payment  of 
their  policies.  The  plaintiff  excepted  to  cer- 
tain parts  of  his  honor's  charge,  and  to  his 
refusal  to  give  certain  special  instructions. 
We  have  carefully  examined  the  charge  as 
given,  and  the  refused  instructions,  and  we 
do  not  think  plaintiff's  exceptions  can  be  sus- 
tained. In  the  charge  to  the  Jury,  his  honor 
followed  the  decision  of  this  court  in  Alex- 
ander V.  Insurance  Co.,  160  N.  C.  536,  64  S. 
EX  432,  placing  the  right  of  the  plaintiff  to 
avoid  the  policies  upon  the  ground  of  the  fal- 
sity of  the  representations  and  statements  In 
the  applications  for  insurance,  irrespective 
of  any  fraudulent  purpose  or  lack  of  honest 
intent.  The  other  exceptions  are  covered  in 
large  measure  by  the  decision  of  this  court 
in  Perry  v.  Insurance  Co.,  150  N.  C.  143,  63 
8.  B  679,  where  it  is  said:  "If  there  has 
been  an  actual  delivery  of  the  policy,  noth- 
ing else  appearing,  the  production  of  It  at  the 


trial  presents  a  prima  facie  case  for  the  plain- 
tiff. Kendrick  v.  Insurance  Co.,  124  N.  C. 
316  [32  S.  B.  728,  70  Am.  St  Rep.  502];  Grier 
V.  Insurance  Co.,  132  N.  C  642  [44  S.  B.  28]; 
Raybum  v.  Casualty  Co.,  138  N.  C.  379  [50 
S.  E.  762,  107  Am.  St  Rep.  54S\;  Waters  v. 
Annuity  Co.,  144  N.  C.  663  [67  S.  E.  437,  13 
L.  R.  A.  (N.  S.)  805]."  In  the  present  case, 
the  plaintiff  alleged  that  it  issued  and  deliv- 
ered the  policies  and  received  the  first  annual 
premiums,  and  that  It  declined  to  receive  the 
second  annual  premiums  4;endered  by  defend- 
ant Some  of  the  prayers  requested  by  plain- 
tiff, while  not  given  in  the  very  language  re- 
quested, were  substantially  given,  and,  when 
this  is  done,  it  Is  not  error.  The  plaintiff, 
after  full  investigation  before  action  begun, 
selected  its  own  grounds  upon  which  it  sought 
to  avoid  the  policies  issued  by  it,  and,  hav- 
ing so  selected,  without  requesting  an  amend- 
ment of  its  pleadings  either  before  or  at  the 
trial,  it  cannot  be  unjust  to  require  it  to  ad- 
here to  them.  In  our  opinion,  no  error  was 
committed  at  the  trial  which  entitles  plain- 
tiff to  a  new  trial,  and  the  Judgment  is  af- 
firmed. 
No  error. 


(152  N.  C.  636) 

WHITB-BLAKESLEB  MFG.  CO.  v. 
RHODES. 

(Supreme  Court  of  North  Carolina.     May  25. 

1910.) 

Replevin  (§  125»)— Failure  or  Plaintiff  to 
Pbosecxjtb— Judgment  on  Bond. 

Plaintiff  in  claim  and  delivery  having  fail- 
ed to  comply  with  the  express  provision  of  its 
bond,  to  appear  and  prosecute  the  action,  de- 
fendant is  entitled  to  judgment,  according  to 
the  condition  of  the  bond,  for  a  return  of  the 
property,  and,  in  case  return  cannot  be  had, 
tor  recovery  of  damages  assessed  by  the  jury. 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {§  503,  504 ;  Dec.  Dig.  {  125.*] 

Appeal  from  Superior  Court,  Buncombe 
County;   J.  S.  Adam%  Judge. 

Action  by  the  Wtaite-Blakeslee  Manufactur- 
ing Company  against  B.  J.  Rhodes.  From  the 
Judgment,  plaintiff's  surety  appeals.  Af- 
firmed. 

S.  G.  Bernard,  for  appellant.  Frank  Car- 
ter and  Oeo.  A.  Shuford  for  respondent 

WALKER,  J.  This  action  was  brought 
by  the  plaintiff  for  the  recovery  of  certain  ma- 
chinery described  in  the  complaint.  The 
plaintiff  caused  to  be  instituted  proceedings  in 
claim  delivery,  and  gave  an  undertaking  with 
the  usual  condition  in  the  sum  of  $1,000  for 
the  prosecution  of  the  action  by  the  plaintiff, 
in  the  superior  court  of  said  county,  against 
the  defendant,  for  wrongfully  seizing  and  de- 
taining the  said  property,  and  for  the  return 
of  the  property  to  the  defendant  or  for  the 
payment  of  damages  for  the  detention  and 
deterioration  of  the  property,  if  return  there- 
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of  cannot  be  had.  In  case  the  plaintiff  should 
fall  to  prosecute  the  action  without  success. 
It  is  stated  In  the  case  that  the  plaintiff  filed 
a  complaint,  but  failed  to  appear  and  prose- 
?ute  the  action  when  the  same  was  called 
for  trial,  and  Judgment  of  nonsuit  was  there- 
npon  entered  against  the  plaintiff  after  he 
had  been  called  and  failed  to  answer.  The 
court  thereupon  submitted  an  Issue  to  the 
Jury  as  to  the  damages  the  defendant  had 
sustained  by  reason  of  the  seizure  and  de- 
tention of  the  property,  and  the  Jury  assess- 
ed the  damages  at  $500,  with  Interest  from 
April  5,  1905.  The  court  further  adjudged 
that  the  property  seized  by  the  sheriff  and 
delivered  to  the  plaintiff  be  returned  to  the 
defendant,  and  If,  upon  execution  Issued,  It 
cannot  be  seized  thereunder  and  returned  as 
required  by  the  order  of  the  court,  that  the 
defendant  recover  of  the  plaintiff  and  Its 
surety,  the  American  Bonding  Company,  the 
sum  of  $1,000,  which  was  the  penalty  of  the 
plaintiff's  bond,  to  be  discharged  upon  the 
payment  of  the  sum  of  $590  with  interest 
thereon ;  that  being  the  amount  of  damages 
assessed  by  the  Jury.  The  court  further  or- 
dered execution  to  Ismie  for  the  enforcement 
of  its  Judgment  The  American  Bonding 
Company  alone  appealed  from  the  Judgment 
of  the  court.  A  motion  was  made  in  this 
court  to  dismiss  the  appeal,  as  the  bonding 
company  was  not  a  party  to  the  suit  and, 
under  the  facts  and  circumstances  as  they 
appear  in  the  record,  had  no  right  to  appeal 
from  the  Judgment  of  the  court.  No  ques- 
tion was  raised  as  to  the  costs  which. were 
adjudged  to  be  paid  by  the  plaintiff  and  its 
surety. 

The  case  of  Manlz  v.  Howard,  82  N.  G. 
125,  settles  the  question  presented  in  the  case 
against  the  contention  of  the  appellant,  and 
It  is  only  necessary  for  us  to  refer  to  what 
is  therein  said  by  Justice  Dillard  for  the 
court,  which  is  as  follows:  *'It  is  settled 
that,  whenever  a  party  is  deprived  of  the 
possession  of  property  by  the  process  of  the 
law  in  proceedings  adjudged  void,  an  order 
for  restitution  will  be  made  as  a  part  of  the 
Judgment  Perry  v.  Tupper,  70  N.  C.  538; 
Dulin  y.  Howard,  66  N.  C.  433.  Upon  the 
same  reason,  if  a  plaintiff.  In  the  action  of 
claim  and  delivery,  in  which  action  both 
parties  are  actors,  procured  property  to  be 
taken  out  of  the  hands  of  the  defendant  and 
put  into  his  possession,  and  then  dismiss  his 
action,  it  ought  to  be  a  part  of  the  Judgment 
to  put  the  parties  in  statu  quo.  Such  a 
course  of  proceeding  seems  to  be  necessary ; 
otherwise  the  plaintiff,  under  color  of  legal 
process,  will  perpetrate  a  fraud  on  the  law 
and  be  allowed  to  keep  property,  the  title  to 
which  was  prima  facie  in  the  defendant 
from  whom  it  was  taken  at  the  beginning  of 
the  suit.  In  all  cases  where  Issue  is  Joined 
on  pleadings  filed,  the  defendant  on  the  trial 
may  have  a  verdict  on  the  right,  and  fixing 


the  value;  or,  if  plaintiff  neglect  or  refuse 
to  come  to  trial  of  the  issue  Joined,  the  de- 
fendant may  have  Judgment  as  of  nonsuit 
for  the  property,  with  an  assessment  of  val- 
ue on  a  writ  of  Inquiry,  followed  by  a  judg- 
ment in  either  case  In  the  alternative;  that 
Is  to  say,  for  the  property.  If  to  be  had,  and, 
if  not,  then  for  the  value.  And  it  is  equally 
necessary  in  all  cases,  whether  issue  be  Join- 
ed or  not,  in  prevention  of  fraud,  to  provide, 
on  plaintiff's  motion  to  dismiss  or  discontin- 
ue, for  a  like  Judgment  in  the  alternative." 

The  case  of  Phlpps  v.  Wilson,  125  N.  C. 
106,  34  S.  E.  227,  upon  which  the  appellant 
relied  in  this  court  presented  a  very  differ- 
ent state  of  facts  from  those  we  find  in  the 
record  now  before  us.  In  that  case,  the 
court  rendered  judgment  upon  a  counter- 
claim pleaded  by  the  defendant,  without  any 
inquiry  Into  the  lawfulness  of  the  seizure  by 
the  plaintiff  of  the  defendant's  property. 
The  pleadings  or  proceedings  in  that  case,  aa 
will  appear  by  reference  theteto,  presented 
this  Issue,  and  the  court  decided  that  it 
should  have  been  determined  in  favor  of  the 
defendant  before  he  was  entitled  to  a  Judg- 
ment upon  his  counterclaim.  That  is  not 
our  case,  for  here  the  plaintiff  has  failed  ta 
comply  with  the  express  condition  of  Ita 
bond,  and  failed  to  appear  and  prosecute  its 
action  as  It  was  required  to  do.  The  defend- 
ant did  not  ask  for  any  Judgment  on  the 
counterclaim  he  had  pleaded  in  the  case,  but 
merely  for  Judgment  according  to  the  condi- 
tion of  the  plaintiff's  bond ;  that  is,  for  a  re- 
turn of  the  property  unlawfully  seized  by 
the  plaintiff,  and,  in  case  such  return  could 
not  be  had  under  the  process  of  the  court, 
then  the  recovery  of  the  damages  assessed 
by  the  Jury. 

In  any  view  of  the  case,  there  was  no  er- 
ror in  the  Judgment  of  the  court  below,  even 
if  the  bonding  company  had  the  right  to  ap- 
peal therefrouL 

No  error. 


OB  N.  C.  64S> 
GARRISON  ▼.  VERMONT  MILL& 

Appeal  of  CONE  EXPORT  &  COMMISSION 

CO. 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.) 

1.  Factobs  (§  47*)— Ljew. 

A  factor  has  no  lien  upon  the  goods  of  the 
principal  unless  he  holds  possession  of  the 
goods,  and  hence  a  factor  acquired  no  Hen  on 
the  product  of  a  mill  under  a  contract  whereby 
the  factor  was  to  have  exclusive  sale  of  its 
products  at  a  stipulated  commission  and  was 
to  advance  75  per  cent,  of  the  net  cash  value 
of  the  goods  on  hand  stored  in  mill  and  under 
which  Uie  factor  advanced  money. 

[Ed.    Note.— For    other    cases,    see    Factors,. 
Cent  Dig.  S  66;   Dec.  Dig.  I  47.*] 

2,  Factors  (§  47^)— Lien. 

The  act  of  the  mills  company  in  marlcing 
the  goods  and  invoicing  them  to  the  factor  gave 
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it  BO  lien,  sfnoe  ,aii  invoice  does  not  transfer 
the  title. 

[E^.  Note.— For  other  cases,  see  Factors, 
Cent  'Dig.  |  66 ;   Dec.  Dig.  S  47.^] 

a.  Factors  (§  47*)— Dbed— "Taking  Posses- 
sion." 

The  act  of  the  factor's  agent,  who  visited 
the  mill  with  the  mill  president  and  superin- 
tendent and  took  an  inventory  of  all  the  cloth 
on  the  looms  and  in  the  basement  and  ware- 
house and  stated  that  he  took  possession  of  it 
as  the  property  of  the  factor  and  appointed  the 
superintendent  as  its  agent  to  take  charge  of 
the  cloth,  where  the  president  did  not  give  his 
consent  to  the  taking  of  the  cloth,  which  re- 
mained in  its  former  position,  and  the  super- 
intendent bad  no  authority  to  transfer  posses- 
sion thereof  to  a  stranger,  did  not  amount  to  a 
"taking  possession"  of  the  doth  by  the  factor 
so  as  to  give  it  a  lien. 

rB3d.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  I  67 ;   Dec  Dig.  I  47.*] 

Manning  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Gaston  Coun- 
ty;  Webb,  Judge. 

A<^tlon  by  D.  A.  Garrison  against  the  Ver- 
mont Mills,  In  which  the  Cone  Export  &  Gom- 
mlsfidon  Company  intervened.  From  the  judg- 
ment. Intervener  appeals.    Affirmed. 

King  &  Kimball  and  J.  H.  Pon,  for  appel- 
lant Burwell  &  Cansler  and  O.  F.  Mason, 
for  appellee. 

CLARK,  (X  J.  On  January  25,  1D07,  U,  L. 
Jenkins,  the  appellee,  was  appointed  receiver 
of  the  Vermont  Mills  In  Gaston  county  and 
took  possession  of  all  Its  property  and  efiFects. 
Among  the  effects  so  taken  possession  of  by 
the  receiver  were  a  number  of  bales  of  cloth. 
Some  of  these  bales  were  In  the  warehouse 
of  the  company  and  some  In  the  basement 
The  appellant,  the  Cone  Export  &  Commis- 
sion Company,  on  February  26,  1907,  having 
made  claim  to  said  bales  of  cloth,  entered  In- 
to an  agreement  with  the  receiver  by  which 
said  bales  were  sold  and  the  proceeds  were 
to  be  held  to  abide  the  decision  of  the  court 
whether  they  should  be  paid  to  the  receiver 
for  distribution  according  to  law  among  the 
creditors  of  said  company  or  should  be  paid 
over  to  the  appellant 

The  facts  found  by  the  referee,  and  ap- 
proved by  the  court,  are:    That  on  March  15, 

1906,  the  Vermont  Mills  made  a  contract 
with  the  Cone  Export  &  Commission  Com- 
pany, whereby  the  latter  v^as  to  have  exclu- 
siye  sale  of  the  products  of  the  mill,  at  a 
stipulated  commission,  and  would  advance  75 
per  cent  pf  the  net  cash  value  of  the  goods 
on  hand  stored  In  mill.  That  the  goods  thus 
advanced  upon  were  to  be  billed  to  the  Cone 
Company  and  stored  In  a  separate  warehouse 
and  Insured  by  the  mill  for  the  benefit  of  the 
claimant  The  claimant  agreed  to  guarantee 
the  payment  of  the  amount  for  which  the 
goods  were  sold  by  It  The  mills  reserved 
the  right  to  sell  at  Its  own  store  and  to  fill 
any  contracts  then  In  force.    On  January  15, 

1907,  one  Vaught,  agent  of  the  claimant,  vis- 


ited the  mills  In  the  company  of  Its  president 
and  the  superintendent  (Coble),  and  took  an 
Inventory  of  all  the  cloth  on  the  looms  and 
also  that  in  the  basement  and  In  the  ware- 
house, and  thereupon  stated  that  he  took  pos- 
session of  all  the  cloth  as  the  property  of  the 
said  Cone  Export  &  Commission  Company, 
and  appointed  said  Coble  as  its  agent  of  the 
claimant  to  take  charge  of  all  the  cloth.  At 
that  time,  the  Vermont  Mills  were  Indebted 
to  the  Cone  Export  &  Commission  Company 
In  an  amount  in  excess  of  the  value  of  said 
cloth,  and  was  also  largely  indebted  to  other 
creditors  and  Insolvent  The  Judge  finds  as  a 
fact  that  the  said  president  of  the  Vermont 
Mills  did  not  give  his  consent  to  the  taking 
of  the  goods  by  Vaught,  though  he  was  pres- 
ent The  cloth  remained  in  Its  then  position 
till  the  receiver  took  charge  on  January  26th, 
as  above  stated. 

The  claim  of  the  appellant,  the  Cone  Ex- 
port &  Commission  Company,  Is  that,  by  vir- 
tue of  Its  contract  and  the  action  of  the  said 
Vaught  on  January  15th,  it  Is  entitled  to  the 
proceeds  of  the  sale  of  these  goods. 

The  Cone  Export  &  Commission  Company 
acquired  no  lien  by  virtue  of  Its  contract  of 
March  15,  1906,  for  that  was  purely  an  ex- 
ecutory contract  that  goods  should  be  ship- 
ped to  said  company  for  sale  on  commission. 
It  acquired  none  by  virtue  of  Its  advances, 
for  there  was  no  Hen  given  or  recorded.  Nor 
did  the  fact  that  the  Vermont  Mills  had 
marked  the  goods  and  Invoiced  them  to  the 
appellant  have  that  effect,  for  an  Invoice  does 
not  transfer  the  title.  Dows  v.  Bank,  91  U. 
S.  630,  23  li.  Ed.  214;  Sturm  y.  Boker,  150 
U.  S.  328,  14  Sup.  Ct  99,  37  L.  Ed.  1093 ;  23 
Cyc  351. 

A  factor  has  no  lien  upon  the  goods  of  the 
principal  unless  he  holds  possession  of  the 
goods.  "Possession,  actual  or- constructive,  is 
an  essential  element  In  the  factor*s  lien."  19 
Cyc.  160,  and  numerous  cases  there  cited. 
The  appellant's  claim  depends,  therefore,  up- 
on whether  the  action  of  Vaught  on  January 
15,  U907,  amounted  to  a  taking  possession  of 
said  goods.  We  do  not  think  that  It  can  be 
so  held.  He  appeared  on  the  premises  of  the 
debtor,  took  an  Inventoir  of  the  cloth,  wheth- 
er in  the  looms  or  baled  up  and  lying  In  the 
basement  and  In  the  warehouse.  Possession 
was  not  surrendered  by  the  company,  nor  by 
any  one  authorized  to  act  for  it  The  court 
finds  that  the  president  of  the  company,  who 
was  present,  did  not  assent  to  Vaught  taking 
];>08sesslon.  He  did  not  obtain  possession 
with  the  consent  of  the  company  nor  without 
it,  for  he  had  no  process  of  any  court  He 
contented  himself  with  directing  the  superin- 
tendent to  take  possession  of  the  goods  and 
hold  them  as  agent  of  the  Cone  Company. 
There  was  no  physical  change  In  the  status 
of  the  goods.  The  superintendent  had  no  au- 
thority to  transfer  the  possession  of  the 
goods  which  he  held  as  a  servant  for  the  com- 
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pany  to  a  straDger.  The  president  bo  testifies 
without  contradiction,  and  we  know  it  to  be 
so  as  a  matter  of  law.  The  superintendent  Is 
not  an  officer  of  the  company,  but  merely  an 
employ^.  The  servant  could  not  assent  to 
transfer  the  goods  he  held  for  the  master  to 
another.  Yaught  thereafter  exercised  no  do- 
minion over  the  goods  nor  took  any  actual 
possession.  They  remained  Just  as  they  lay, 
none  the  worse  and  none  the  better  for  the 
declaration  of  Vaught,  and,  unmoved  by  any- 
thing he  said  or  did,  they  remained  untouch- 
ed until  the  receiver;  by  the  authority  of  the 
court,  took  possession  of  them  as  the  proper- 
ty of  the  company,  which  had  not  till  then 
voluntarily  or  by  order  of  any  court  lost  pos- 
session of  them. 

When  the  receiver  took  possession  of  them, 
he  did  not  take  them  from  Yaught,  but  as  the 
property  of  the  company  and  lying  in  its  mill. 
There  being  no  lien  upon  them,  the  Judge 
properly  held  that  the  claimant  had  no  prior- 
ity over  the  proceeds  in  the  distribution  of 
the  proceeds  by  the  receiver. 

Affirmed. 

MAINNrNO,  J.  (dissenting).  I  regret  at  all 
times  not  to  be  in  agreement  with  the  ma- 
jority of  this  court,  in  cases  submitted  for 
our  decision ;  but  I  am  constrained  to  dissent 
from  the  conclusion  reached  in  the  disposi- 
tion of  this  appeal.  In  section  155,  vol.  1, 
Pomeroy's  Equity  Jurisprudence*  the  learned 
author  says:  "It  is  well  established  that 
where  a  court  takes  possession  of  the  prop- 
erty of  a  party,  and  appoints  a  receiver  to 
administer  the  trust  for  the  benefit  of  all  in- 
terested parties,  the  court  receives  such  prop- 
erty impressed  with  all  existing  rights  and 
equities,  and  the  relative  rank  of  claims  and 
standing  of  liens  remains  unaffected  by  the 
receivership.  Every  legal  and  equitable  lien 
upon  the  property  is  preserved  with  the  pow- 
er of  enforcing  it  The  receivership  does  not 
destroy  any  liens  that  may  have  been  acquir- 
ed before  the  appointment*'  Applying  this 
principle,  stated  with  such  admirable  clear- 
ness, I  think  the  contract  between  the  Yer- 
mont  Mills  and  the  Cone  Export  &  Commis- 
sion Company  created  in  the  latter,  upon 
making  the  advances  to  the  former,  as  stlp- 
alated  in  paragraph  6,  a  right  in  equity 
against  the  mills,  which  was  completed  by  the 
delivery  of  the  baled  goods,  the  subject  of 
this  action.  It  is  admitted  that  the  mills  sus- 
pended manufacturing  before  the  acts  were 
done  which,  in  my  opinion,  constituted  a  de- 
livery to  the  commission  company,  under  the 
contract  and  before  the  appointment  of  the 
receiver.  During  this  period,  advances  to  an 
amount  more  than  double  the  value  of  the 
particular  goods  having  been  made  thereto- 
fore, an  agent  of  the  commission  company 
visited  the  Yermont  Mills,  and  in  the  pres- 
ence of  its  president,  of  the  man  who  was  by 
him  thought  to  be  its  secretary  and  had  been 
up  to  three  days  prior  thereto,  and  of  its  su- 
perintendent, made  invoices  of  the  bales  of 


manufactured  goods,  by  numbers  and  marks 
which  he  had  placed  thereon  for  the  commis- 
sion company,  and  in  the  presence  of  the 
president,  the  plaintiff.  Garrison,  and  of  Dur- 
ham, the  supposed  secretary,  and  without  ob- 
jection or  protest  from  either,  requested  Co- 
ble, the  superintendent,  to  take  charge  of 
them  as  agent  of  the  commission  company, 
and  he  assented  to  do  so.  There  was  no  re- 
moval of  the  goods,  nor,  in  view  of  the  above, 
do  we  think  removal  necessary  to  complete 
delivery.  The  mills  were  shut  down  and  sus- 
pended. They  did  not  again  resume  manu- 
facturing, and  there  was  no  commingling  of 
these  goods  with  others.  There  was  no  word 
of  objection  or  protest  by  the  officers  of  the 
mills  to  what  was  said  and  done.  It  Is  true 
there  was  no  positive  assent  The  officers 
saw;  they  heard;  they  were  witnesses;  but 
they  stood  mute. 

It  is  admitted  in  the  opinion  of  the  court 
that  the  equitable  lien  of  the  commission 
company  would  have  been  complete  by  deliv- 
ery, and  this  principle  is  well  established. 
So  the  decisive  question  is :  Did  the  acts  nar- 
rated constitute' a  delivery?  I  cannot  think 
that  a  change  of  physical  location,  in  view  of 
the  actual  occurrences,  was  required  to  com- 
plete the  equitable  Hen  of  the  commission 
company.  It  was  acting  strictly  within  its 
rights  under  the  contract;  the  taking  posses- 
sion of  the  goods  was  not  tortious,  but  under 
and  by  virtue  of  its  contract;  and  the  deliv- 
ery by  the  mills  was  in  accordance  with  its 
obligation  under  the  contract  If  a  corpora- 
tion makes  a  valid  agreement  to  sell  a  horse 
for  $150,  and  the  other  party  subsequently 
pays  the  price  to  the  treasurer  of  the  corpo- 
ration, I  cannot  think  the  law  requires  a 
meeting  of  its  board  of  directors  to  authorize 
the  delivery  of  the  horse,  or  that  the  taking 
possession  of  the  horse  by  the  purchaser  in 
the  presence  of  the  president  and  without  ob- 
jection an  unlawful  or  tortious  act.  Nor  can 
I  see  that  it  is  material  that  the  absolute  ti- 
tle does  not  pass  by  the  delivery,  but  that 
the  delivery  is  for  the  purpose  of  sale  and 
an  application  of  the  proceeds  to  the  payment 
of  advances  made  on  them.  My  conclusion 
is  supported  by  the  following  cases  and  au- 
thorities: Kollock  V.  Jackson,  5  Ga.  153; 
Campbell  v.  Penn,  7  La.  Ann.  371 ;  Hamilton 
V.  Campbell,  9  La«  Ann.  531 ;  Jackson  v.  Ru- 
therford, 73  Ala.  155;  Hauselt  v.  Harrison, 
105  U.  S.  401,  26  L.  Ed.  1075;  Gregory  v.  Mor- 
ris, 96  U.  S.  619,  24  L.  Ed.  740 ;  Yeatman  v. 
Savings  Institution,  95  U.  ^  764,  24  L.  Ed. 
589 ;  Walker  v.  Brown,  165  U.  S.  654, 17  Sup. 
Ct.  453,  41  L.  Ed.  865.  In  this  last  case,  the 
court  quotes  with  approval  section  1235,  3 
Pomeroy,  Equity  Jurisprudence,  where  this 
doctrine  is  stated:  'The  doctrine  may  be 
stated  in  its  most  general  form  that  every  ex- 
press executory  agreement  in  writing,  where- 
by the  contracting  party  sufficiently  indicates 
an  intention  to  make  some  particular  prop- 
erty, real  or  personal,  or  fund,  therein  de- 
scribed or  identified,  a  security  <or  a  debt  or 
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•ther  obligation,  or  whereby  the  party  prom- 
ises to  convey  or  assign  or  transfer  the  prop- 
erty as  security,  creates  an  equitable  Hen  up- 
on the  property  so  indicated,  which  Is  enforce- 
able against  the  property  In  the  hands,  not 
only  of  the  original  contractor,  but  of  his 
heirs,  administrators,  executors,  voluntary  as- 
signees and  purchasers  or  Incumbrancers  with 
notice.  •  ♦  ♦  The  ultimate  grounds  and 
motives  of  this  doctrine  are  explained  in  the 
preceding  section,  but  the  doctrine  itself  is 
clearly  an  application  of  the  maxim,  'Equity 
regards  as  done  that  which  ought  to  be 
done."*  I  do  not  think  that  the  principle 
settled  in  Brem  v.  Lockhart,  d3  N.  0.  191,  and 
the  numerous  decisions  of  the  court  since  ap- 
proving it,  is  contravened,  for  the  reason  that 
the  court,  in  the  present  case,  through  its 
officer,  is  administering  the  assets  of  the  de- 
fendant corporation  "in  trust  for  the  benefit 
of  all  Its  creditors.  Impressed  with  the  exist- 
ing rights  and  equities  and  the  relative  rank 
of  claims  and  standing  of  liens  remains  un- 
affected." Nor  is  the  doctrine  declared  in 
Duke  V.  Markham,  105  N.  G.  131,  10  S.  E. 
1017,  18  Am.  St.  "Rep.  880,  and  since  then  re- 
peatedly approved,  contravened;  that  doctrine 
being  that  the  power  given  by  a  corporation 
to  execute  a  mortgage  on,  or  make  other  con- 
veyance of,  corporate  property,  can  only  be 
given  at  a  corporate  meeting  duly  held. 

In  this  present  case,  it  is  not  questioned 
that  the  contract  between  the  Vermont  Mills 
and  the  commission  company  received  proper 
corporate  authorization.  I  am,  therefore,  of 
the  opinion  that  the  commission  company  was 
entitled  to  the  proceeds  of  the-  sale  of  the 
manufactured  goods,  upon  the  facts  found, 
and  that  his  honor  should  have  so  adjudged. 

HOKE,  J.,  concurs  in  the  dissenting  opin- 
ion. 


(152  N.  G.  ei7) 

SXnTH  V.  TOWN  OF  HENDERSONVII/LB. 

(Supreme  Court  of  North  CaroliDa.     May  25, 

1910.) 

I.    MUITICIPAL    GOBPOBATIONS    (§    2SS*)— CON- 
STBUCnON   OF   SinEWAl.K&-STBEETS. 

Under  Henderaonville  Town  Charter,  fj 
B,  6,  9  (Priv.  Laws  1001,  c.  97),  authorizing  the 
grading  of  streets,  providing  that  the  lot  own- 
ers may  be  required  to  pave  the  aidewalka  under 
specified  circumstances,  and  authorizing  the 
eubmission  to  the  voters  of  the  question  oi  pav- 
ing the  streets,  the  board  of  commissioners  of 
the  town  may,  on  the  voters  at  an  election, 
ordered  on  a  petition  praying  for  a  general 
scheme  of  street  and  sidewalk  improvement,  vot- 
ing for  the  issuance  of  bonds  for  such  purposes, 
use  the  proceeds  tor  the  grading  of  sidewalks 
and  of  streets,  as  distinguished  from  sidewalks, 
and  for  the  payment  of  compensation  to  en- 
gineers employed  to  establish  the  grades  of 
streets  and  sidewalks,  as  well  as  to  pay  for  the 
paving  <^  sidewalks. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Ccrporatlons,  Dec.  l>ig.  §  288.*] 


2.  Municipal   Cobpobations   ({  321*)— -Im- 

PBOVEMSNT  OF  STBEKTS— JUOICIAL  CONTBOL. 

The  matter  of  grading  streets  rests  exclu- 
sively in  the  discretion  of  the  governing  author^ 
Ities  of  the  dty,  and  their  decision  will  not  be 
controlled  by  the  courts. 

[£2d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  837;  Dec.  Dig.  % 
321.*] 

Appeal  from  Superior  Court,  Hendersor 
County;  CounclU,  Judge. 

Controversy  without  action  by  Walker  A. 
Smith  against  the  Town  of  Hendersonvllle. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

This  was  a  controversy  without  action 
heard  by  Counclll,  J.,  on  April  27,  1910,  at 
the  superior  court  of  Henderson  county.  The 
agreed  facts  are  thus  stated: 

(1)  That  the  General  Assembly  of  North 
Carolina,  session  of  1901,  passed  an  act  (see 
chapter  97  of  the  Private  Laws  of  1901)  en- 
titled "An  act  to  amend  the  charter  of  the 
town  of  Hendersonvllle,"  which  act  forms  a 
part  of  the  charter  of  the  town  of  Hender- 
sonvllle, reference  to  which  is  hereby  made. 
That  sections  5,  6,  and  9  of  said  act  form 
a  general  scheme  for  the  paving  of  the 
streets  and  sidewalks  of  the  said  town. 

(2)  That  on  or  about  the  1st  day  of  Sep- 
tember, 1909,  the  people  of  the  said  town 
decided  to  lay  cement  sidewalks,  under  and 
by  virtue  of  the  said  charter,  and,  through 
their  commissioners,  duly  elected  and  quali- 
fied, they  called  an  election  to  vote  upon  the 
question  of  the  issuance  of  bonds  for  the 
said  purpose,  which  call  for  election  Is  here- 
to attached,  marked  **Exhlblt  A,"  and  pray- 
ed to  be  taken  as  a  part  of  this  petition. 
That  the  election  was  carried,  and  $20,00u 
worth  of  the  said  bonds  were  duly  issued 
and  sold,  and  the  money  therefrom  has  been 
placed  In  the  treasury  of  said  town.  A  copy 
of  the  said  bonds  is  hereto  attached,  marked 
"Exhibit  B,"  and  prayed  to  be  taken  as  a 
part  of  this  petition. 

(3)  That  after  the  sale  of  the  said  bonds 
and  the  receipt  of  the  said  money,  the  com- 
missioners of  the  town  of  Hendersonvllle 
passed  an  order  as  to  how  said  moneys 
should  be  spent  in  said  work,  and  how  said 
work  should  be  prosecuted,  which  order  of 
the  board  is  hereto  annexed  and  marked 
"Exhibit  C/'  and  prayed  to  De  taken  as  a 
part  of  this  petition. 

(4)  That  the  commissioners  of  the  town  of 
Hendersonvllle,  as  outlined  in  their  said  or- 
der, have  proceeded  to  hire  engineers  to  lay 
out  and  establish  the  grades  on  said  streets 
and  sidewalks,  and  have  employed  a  con- 
tractor to  grade  the.  same  and  lay  said  ce- 
ment sidewalks.  That,  acting  under  the  or- 
ders of  the  said  board  and  their  employ- 
ment by  the  said  board,  the  said  engineers 
and  contractor  are  now  at  work  on  what  Is 
known  as  Academy  street  In  said  town. 
That  the  town  of  Hendersonvllle  Is  a  moun- 


•roT  other  caiei  see  same  topic  aad  section  NUMBBR  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexss 
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tain  town,  having  many  hills  inside  of  said 
town,  and  in  many  places  great  excavations 
are  called  for  by  the  engineers'  survey,  with 
fllla  on  either  side,  which  excavations  and 
flllB  will  cost  much  money  to  complete. 

(5)  That  the  said  board  of  commissioners 
propose  to  pay:  (1)  The  grading  of  the  side- 
walks out  of  said  funds;  (2)  the  grading  of 
the  streets,  as  distinguished  from  the  side- 
walks, out  of  said  funds  derived  from  said 
bond  sale;  (3)  to  pay  the  said  engineers  out 
of  the  funds  derived  ttom  said  bond  sale  for 
the  establishment  of  the  grades  of  the  side- 
walks; (4)  to  pay  the  said  engineers  o\it  of 
the  funds  derived  from  said  bond  sale  for 
the  establishment  of  the  grades  of  said 
streets  as  distinguished  from  said  sidewalks. 

(6)  That  a  great  controversy  has  arisen  in 
the  said  town,  among  the  lawyers  and  citi- 
zens, as  to  whether,  under  the  said  charter 
and  call  for  election,  etc.,  the  commission- 
ers have  the  power  to  do  such  grading,  em- 
ploy such  engineers,  to  pay  for  the  grading 
of  the  sidewalks  and  streets,  and  said  en- 
gineers, as  aforesaid,  out  of  the  money  de- 
rived from  the  said  bond  sale. 

(7)  That  the  plaintiflT,  Walker  A.  Smith, 
who  Is  a  resident  and  taxpayer  of  the  town 
of  Henderson vUle,  contendis  that,  under  the 
plain  terms  of  the  charter,  the  call  for  said 
election,  and  the  plain  letter  of  the  law,  the 
said  commissioners  have  no  power:  (1)  To 
pay  for  the  grading  of  the  sidewalks  out  of 
said  money;  (2)  to  pay  for  the  grading  of 
the  streets  between  the  sidewalks  out  of  said 
money ;  (3)  to  pay  the  engineers  out  of  said 
money  to  establish  the  grade  of  said  side- 
walks; (4)  to  pay  the  engineers  out  of  said 
money  to  establish  the  grade  of  the  streets, 
as  distinguished  from  the  sidewalks — ^all  of 
which  aforesaid  things  the  town  claims  it 
can  lawfully  do.  And  he  further  contends 
that  under  the  plain  letter  and  meaning  of 
the  law,  as  set  forth  in  said  charter  and 
statutes  amendatory  thereof,  and  the  said 
call  of  election,  the  money  derived  from  the 
sale  of  these  bonds  can  only  be  spent  for  ac- 
tual cement  and  the  work  of  laying  it  down. 

Upon  the  above  facts  agreed,  his  honor 
rendered  the  following  judgment:  **This  case 
coming  on  to  be  heard  before  his  honor,  W. 
B.  Counclll,  Judge,  at  chambers,  and  being 
heard,  by  consent,  the  court  is  of  the  opin- 
ion, and  so  adjudges:  First.  That  the  board 
of  commissioners  of  the  town  of  Henderson- 
ville  had  and  now  have  a  legal  right  to  pay 
for  grading  the  streets  (as  distinguished  from 
sidewalks)  In  the  town  of  HendersonvUle, 
from  the  funds  now  in  hand  derived  from 
the  sale  of  $20,000  bonds  issued  January  1, 
1910,  in  accordance  with  and  by  authority  of 
an  election  held  in  said  town  the  28th  day 
of  September,  A.  D.  1900.  Second.  That  the 
board  of  commissioners  of  said  town  had  and 
now  have  a  legal  right  to  pay  for  grading 
the  sidewalks  in  said  town  from  said  fund. 
Third.  That  the  board  of  commissioners  of 
said  town  had  and  now  have  a  legal  right  to 


employ  and  pay  competent  engineers  to 
certain  the  proper  grades  of  said  streets  in 
said  town.  Fourth.  That  the  board  of  com- 
missioners of  said  town  had  and  now  have  a 
legal  right  to  employ  and  pay  competent  en- 
gineers to  ascertain  the  proper  grades  of 
said  streets  in  said  town.  Fifth.  That  the 
plaintiff  pay  the  costs  of  this  action,  to  be 
taxed  by  the  derk."  From  which  Judgment 
plaintiff  appealed  to  this  court 

Charles  F.  Toms,  for  appellant  MlchaeL 
Schenck,  for  appellee. 

MANNINYj^,  J.  In  Ck)mmlssionerB  ▼.  Webb, 
148  N.  C.  120,  61  S.  E.  670,  a  case  Involving 
the  Interpretation  of  the  same  sections  of  the 
charter  of  the  town  of  HendersonvUle  as  the 
present  case  (chapter  97,  Priv.  Laws  1901), 
this  court  said:  ''The  term  'streets'  may,  and 
frequently  does.  Include  both  sidewalks  and 
driveways,  and,  while  there  are  many  de- 
cisions which,  under  certain  facts  and  condi- 
tions, distinguish  and  separate  the  two,  we 
are  clearly  of  opinion  that  in  an  undertak- 
ing of  this  magnitude,  invcdving  an  expendi- 
ture of  $18,000  in  paving  sidewalks,  both  the 
purpose  of  the  law  and  Its  correct  interpre- 
tation require  that  the  term  'streets*  In  this 
connection  should  Include  sidewalks,  bring- 
ing the  proposition  within  the  provisions  ol 
section  9  of  the  charter,  requiring  that  a 
vote  of  the  people  should  be  taken."  In  Hes- 
ter V.  Traction  Co.,  138  N.  C.  288,  50  S.  B. 
711,  1  L.  R.  A.  (N*.  S.)  981,  It  is  said:  "The 
rights,  powers,  and  liabili^  of  the  munici- 
pality extend  equally  to  the  sidewalk  as  to 
the  roadway,  for  both  are  parts  of  the 
street  Tate  v.  Greensboro,  114  N.  C.  392  [19 
S.  E.  767,  24  Lk  R.  A.  671] ;  2  Smith,  Mun. 
Corp.  $  1304;  Elliott,  Roads  &  Streets,  S  20.** 
The  petition  upon  which  the  election  was 
ordered,  the  bonds  sold,  and  the  proceeds  re- 
ceived for  expenditure,  particularly  desired 
the  board  of  commissioners  of  Henderson- 
vUle "to  adopt  a  general  scheme  of  street 
and  sidewalk  improvement  for  the  town." 
In  adopting  such  a  general  scheme  in  limine. 
It  is  assuredly  the  part  of  a  wise  adminis- 
tration to  engage  the  services  of  a  compe- 
tent, experienced,  and  skillful  engineer.  It 
would  be  unwise  and  unsightly  to  have  the 
sidewalks  graded  to  an  established  grade 
and  then  paved  with  cement,  and  to  leave 
the  driveways  or  roadways  of  the  streets  In 
their  natural  condition  and  with  their  nat- 
ural configuration  undisturbed.  It  is  left  to 
the  sound  Judgment  and  discretion  of  the 
board  of  commissioners,  aided  by  the  advice 
of  a  competent  engineer,  to  detern^ine  how 
much  grading  any  particulkr  street  shall  re- 
ceive, and  how  much  its  natural  configura- 
tion shall  be  varied.  It  has  been  repeatedly 
held  by  this  court,  as  well  as  other  courts, 
that  such  matters  are  legislative  and  rest 
exclusively  In  the  discretion  of  the  govern- 
ing authorities  of  the  municipalities,  and  its 
decisions  cannot  be  Interfered  with,  or  coo- 
trolled  by,  the  courts.    Mearee  v.  Wilmington. 


N.a) 


UNDERWOOD  ▼.  TOWN  OF  ASHEBORO. 


liT 


41  N.  0.  78,  49  Am.  Dec.  412,  and  the  nn- 
merous  cases  cited  In  Annotated  Edition. 
Under  sections  5,  6^  and  9  of  the  town  char- 
ts, it  was  permissible  to  adc^t  a  general 
scheme  of  improvements  of  its  streets  and 
sidewalks,'  as  requested  in  the  petition,  and 
approved  at  the  election  by  the  voters  of  the 
town,  and  proceed  to  carry  it  out 

We  ther^ore  discover  no  error  in  the  Judg- 
ment appealed  from,  and  it  is  affirmed. 


(152  N.  a  Ml) 

CTNDBRWOOD  ▼.  TOWN  OF  ASHEBORO. 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.) 

L  Municipal  Cobporations  (8  867*)  — In- 
debtedness—Issuance  OF  B6ND— '*N£CES- 
BABT    BXPENSB." 

The  protection  of  a  town  from  fire  and  dis- 
ease by  providing  water  and  sewerage  is  a 
"necessary  expense,'*  within  the  meaning  of 
Const,  art  7,  i  7,  and  Revisal  1905,  f  2974, 
providing  that  no  municipal  corporation  shall 
contract  any  debt,  pledge  its  faith,  or  loan  its 
credit,  nor  shall  any  tax  be  levied  or  collected 
:>y  any  of5cers  of  the  same  except  for  the  neces- 
sarpr  expenses  thereof,  unless  by  a  vote  of  the  ma- 
jority of  the  qualified  voters  therein,  and,  there- 
fore, a  vote  of  the  people  is  not  required  to 
render  bonds  issued  to  provide  waterworks  and 
a  sewerage  system  valid,  in  the  absence  of  stat- 
utory restrictions  enacted  under  Const,  art.  8, 
{  4.  making  it  the  dot^  of  the  Legislature  to  re- 
strict the  power  of  cities  to  tax,  borrow  money, 
contract  debts,  or  loan  their  credit. 

[E2d.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  S  1841;  Dec.  Dig.  | 
867.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5i  pp.  4715,  4716.] 

2.  Municipal  Cobpobations  (|  864*)— Lna- 

TATION  ON   POWEB  TO  CONTBAOT   INDBBTBD- 


Revisal  1005,  |  2977,  making  it  unlawful 
.  for  any  city  to  contract  a  debt,  pledge  its  faith, 
or  loan  its  credit  for  the  support  or  main- 
tenance of  internal  improvements  or  for  any 
special  purpose  whatsoever  to  an  extent  ex- 
ceeding in  the  aggregate  10  per  cent,  of  the  as- 
sessed valuation  of  the  real  and  personal  prop- 
erty in  the  city,  does  not  apply  to  an  indehted- 
ness  for  necessary  expenses. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  1828-1835;  Dea 
Dig.  i  864.*) 

ft.  Municipal  Cobpobatisns  ({  1000*)— Re- 

8TBAINING    ISSUANCE    OV    BONDB— BUBDEN 

OF  Pboof. 

In  proceedings  to  enjoin  the  issuing  of 
bonds  by  a  town  board  of  commissioners  for 
waterworks  and  a  sewerage  system  on  the 
ground  that  the  interest  on  them  could  not  be 
IMiid  without  exceeding  the  statutory  limita- 
tions on  the  town  as  to  the  levy  of  taxes,  the 
burden  is  on  plaintiff  to  show  that,  after  de- 
incting  rentals  and  profits  of  the  water  system, 
the  levy  necessary  to  pay  the  balance  would  be 
m  excess  of  the  town's  authority. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec,  Dig.  |  1000.*] 

Appeal  from  Superior  Court,  Randolph 
County;   Biggs,  Judge. 

Action  by  W.  A.  Underwood  against  the 
Town  of  Asbeboro.  Judgment  for  defendant, 
and  plaintitf  appeals.    Affirmed. 


On  February  10, 1910,  the  board  of  commis- 
sioners of  the  town  of  Asheboro  passed  a 
resolution,  without  submitting  the  same  to  a 
vote  of  the  people,  to  issue  $50,000  in  bonds  of 
the  town,  due  30  years  after  date  and  bear- 
ing 5  per  cent  interest,  for  the  purpose  of 
providing  a  system  of  waterworks  and  sewer- 
age for  said  town.  The  plaintiff,  a  taxpayer 
of  said  town,  brought  this  action  to  restrain 
the  issuing  of  said  bonds.  The  court  decided 
that  the  purpose  contemplated  by  the  resolu- 
tion was  a  necessary  expense,  and  there  be- 
ing no  limitation  in  the  charter  or  by  any 
statute,  general  or  special,  upon  the  power  of 
the  town  to  contract  for  necessary  expens- 
es, adjudged  that  the  town  commissioners 
had  authority  to  incur  said  indebtedness  and 
issue  bonds  therefor  and  denied  the  injunc- 
tion.   Plaintiff  appealed. 

R.  C.  Kelly  and  H.  M.  Robins,  for  appel- 
lant   J.  A  Spence,  for  appellee. 

CLARK,  C.  J.  Upon  the  facts  agreed, 
which  the  Judge  found  to  be  true,  it  appears 
that  the  population  of  the  town  of  Asheboro 
is  about  2,000;  that  the  assessed  value  of 
the  real  and  personal  property  in  the  town 
is  $752,767,  and  there  are  312  taxable  polls; 
that  the  bonded  Indebtedness  already  exist- 
ing is  $15,000;  that  by  virtue  of  special  elec- 
tions authorized  by  the  General  Assembly 
the  town  levies  60  cents  on  the  $100  of 
property  and  $1.50  on  the  poll  for  graded 
school  purx>oses  and  25  cents  on  the  $100  and 
75  cents  on  the  poll  for  general,  street,  and 
other  purposes.  It  is  further  agreed  and 
found  as  facts  by  the  Judge  that  the  present 
source  of  water  supply  for  the  inhabitants 
of  the  town  is  surface  wells,  and  water  from 
four  of  these  have  been  analyzed,  and  all  four 
were  found  to  be  Infected  with  typhoid 
germs;  that  the  town  has  no  provision  for 
protection  from  fire;  that  the  town  is  lighted 
by  electric  lights,  but  it  has  only  about  100 
yards  of  payed  streets;  that  the  cost  of  put- 
ting in  the  proposed  water  and  sewerage 
system  will  be  -between  $40,000  and  $00,000. 

The  protection  of  the  town  from  fire  and 
disease  Is  of  the  first  importance,  and  his 
honor  properly  adjudged  that  this  provision 
for  water  and  sewerage  was  a  necessary  ex- 
pense. By  the  terms  of  Const,  art  7,  |  7,  and 
Revisal  1905,  (  2974,  a  vote  of  the  people  is  not 
required  before  IncurringL  an  indebtedness 
and  issuing  bonds  for  '^necessary  expenses," 
in  the  absence  of  statutory  restriction.  Const 
art  8, 1  4 

The  existing  indebtedness  is  $15,000,  and 
the  assessed  valuation  of  property,  real  and 
personal,  in  the  town  Is  $752,767.  The  pro- 
posed issue  of  $50,000  bonds  would  therefore 
not  violate  the  10  per  cent  restriction  in  Re- 
visal 1905,  i  2977,  if  it  applied  to  indebtedness 
for  necessary  expenses,  which  it  does  not, 
.Wharton  v.  Greensboro,  146  N.  O.  356,  59  & 
E.  1043. 
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The  llmitatloii  In  Revlsal  1905,  S  2924,  of  a 
levy  of  EEiore  than  50  cents  on  the  $100  and 
$1.50  on  the  poll  applies  to  "municipal  pur- 
poses," L  e.,  for  ordinary  purposes  of  dty 
or  town  government  The  limitation  in  Re- 
yisal  1905,  |  5110,  that  the  town  shall  not 
levy  to  exceed  $1  on  the  $100,  has  this  pro- 
viso, "except  by  special  authority  from  the 
General  Assembly.**  Though  the  town  al- 
ready levies  75  cents  on  the  $100,  so  much 
thereof  (50  cents)  as  is  levied  for  special 
pur];)Oses  (school,  etc.)  under  elections  au- 
thorized by  special  statutes,  is  to  be  deducted 
from  the  75  cents,  which  leaves  ample  mar- 
gin between  the  25  cents  now  levied  for 
general  purposes  and  the  $1  limitation  In  Re- 
visal  1905,  ^  5110,  for  a  levy  to  pay  the  in- 
terest on  these  bonds,  though  that  would  not 
be  necessary  to  the  validity  of  the  bonds. 
Commissioners  v.  McDonald,  148  N.  C.  125, 
61  S.  E.  643.  Besides,  it  does  not  appear  that, 
after  deducting  rentals  and  profits  of  the 
water  system,  the  levy  to  pay  interest  on 
these  bonds  would  probably  swell  the  total 
levy,  for  other  than  special  purposes  (which 
are  authorized  by  special  statute)  beyond  the 
limitation  in  either  Revisal  1905,  §  2924,  or 
section  5110.  The  burden  to  show  this  was 
on  the  plaintiff  asking  an  injunction. 

Towns  in  Randolph  county  are  exempted 
from  the  very  commendable  provision  in 
Laws  1907,  c.  935,  and  Peirs  Revisal  1906,  S 
2924,  which  restricts  the  total  municipal  poll 
tax  in  ail  cases  to  $2.  The  excessive  poll  tax 
levied  in  many  towns,  before  the  passage  of 
this  act,  was  a  great  hardship  on  the  poorer 
classes. 

The  judgment  refusing  the  injunction  Is 
affirmed. 


(152  N.  c.  SSS) 

STATE  V.  BALDWIN. 

(Supreme  Court  of  North  Carolina.     May  17, 

1910.) 

1.    HOMICIDB     <l      11*)— MUBDKB— ELEMBWTS— 

Malice. 

Under  Revisal  1906^  §  3631,  providing  that 
a  murder  which  shall  be  perpetrated  by  means 
of  poison,  etc,  or  by  any  other  kind  of  willful, 
deliberate,  and  premeditated  killing,  shall  be 
deemed  "murder  in  the  first  degree,  and  that 
all  other  kinds  of  murder  shall  be  deemed  mur- 
der in  the  second  decree,  malice  is  always  an 
essential  ingredient  of  murder. 

[Ed.   Note.^For  other  cases,   see   Homicide, 
Cent  Dig.  H  15,  16;  Dec  Dig.  §  11.* 

For  other  definitions,  see  Words  and  I^rasesL 
rol.  6,  pp.  4637-4641 ;  vol.  8,  p.  7727.] 

2.  Homicide  (S  13*)-~Mubdeb— Malice. 

Under  Revisal  1905,  |  3631,  defining  mur- 
der, while  malice  in  the  popular  sense  of  hatred 
or  ill  will  is  not  always  required,  it  may  be 
said  to  exist  whenever  there  has  been  an  un- 
lawful or  intentional  homicide,  without  excuse 
or  mitigating  circumstances. 

[Ed.   Note. — ^For  other  cases,  see   Homicide, 
Cent.  Dig.  S§  15-18;   Deo.  Dig.  S  13.*] 


3.   HoiflCIDE      (J      31*)  —  "MAHSLAUGHna" -• 

Definition. 

'^Manslaughter"  is  the  unlawful  killing  of 
another  without  malice,  and  under  certain  con- 
ditions this  crime  may  be  established,  though 
the  killing  has  been  both  unlawful  and  inten- 
tional. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  %  52 ;   Dec.  Dig.  t  31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5^  pp.  433^-4342;    vol.  S,  p.  7715.] 

4.  Homicide  (|  39*)— Maliob— Prbsumftionb. 

Though  there  may  have  been  previous  ill 
feeling  between  the  parties,  yet  if  they  after- 
wards meet  accidentally,  and  a  fight  ensues  in 
which  one  of  them  is  killed,  it  will  not  be  judg- 
ed that  they  were  moved  by  the  old  grudge,  un- 
less it  80  appear  from  the  circumstances  ox  the 
affair. 

[Ed.  Note.— For  other  cases,  see  Homlddsb 
Dec  Dig.  I  39.*] 

5.  Homicide   (|   231*)  —  Mubdkb  —  Mauob -> 
sufficienct  of  evidence. 

In  a  trial  for  murder,  evidence  held  insuf* 
ficient  to  show  malice. 

[Ed.  Note.— For  other  cases,  see  Homicide* 
Dec  Dig.  §  231.*] 

6.  Homicide  (8  307*)— Instbuctions  —  Mah- 
blauqhteb. 

In  a  trial  for  murder,  where  the  evidence 
repelled  the  idea  of  malice,  it  was  the  court's 
duty  to  instruct  on  manslaughter  only. 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Dec.  Dig.  §  307.*] 

7.  Criminal  Law  (|  1141*)— Appeal  —  Pre- 
sumptions. 

On  appeal  in  a  criminal  case,  the  ruling  of 
the  trial  court  is  presumed  to  be  correct. 

[£#d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3014;  Dec  Dig.  §  1141.*] 

Appeal  from  Superior  Court,  Watauga 
County;   Councill,  Judge. 

William  Baldwin  was  convicted  ol  murder, 
and  appeals.    New  trial. 

There  was  evidence  on  the  part  of  the  state, 
tending  to  show  that  on  July  6,  1009,  the* 
prisoner  shot  and  kiUed  J.  W.  Miller, .  de- 
ceased, who  was  at  the  time  the  town  mar- 
shal of  Blowing  Rock,  N.  C. ;  that  prisoner 
was  going  out  of  town  towards  Llnville,  when 
the  deceased,  who  was  50  steps  behind,  call* 
ed  to  prisoner,  overtook  him,  and,  claiming 
to  have  a  warrant  for  prisoner,  arrested  him 
and  started  him  l^ack  towards  town;  that 
he  shoved  the  prisoner  twice  to  hurry  him 
along,  and  the  second  time  the  prisoner  pull- 
ed loose,  and,  turning,  shot  and  killed  de- 
ceased; that  deceased  had  no  valid  warrant 
at  the  time,  and  was  armed  with  a  billy  and 
pistol,  and  hlmiself  fired  once,  and  one  or  two 
of  the  cartridges  in  his  pistol  showed  that 
they  had  been  snapped  on. 

Henry  Coffey,  an  eyewitness,  testified  for 
the  state,  in  part,  as  follows:  "Live  at 
Blowing  Rock.  I  was  present  at  the  time 
the  prisoner  shot  and  killed  Miller,  the  de- 
ceased. The  shooting  occurred  near  shop  in 
Blowing  Rock.  I  walked  with  the  deceased 
to  shop  Just  before  the  shooting.  The  place 
where  the  shooting  occurred  is  beyond  the 
shop  a  little.    When  Miller  and  I  were  going 
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towards  the  shop  we  saw  the  prisoner  come 
oat  of  the  shop  and  walk  off;   went  In  road 
toward  Llnvllle.    At  this  time  Baldwin  was 
about  50  yards  from  Miller  and  I.     Miller 
then  hollowed,  and  said  *Hold,  Mr.  Baldwin, 
I  have  got  a  warrant  for  you.*     Mr.  Bald- 
win continued  to  walk  on ;  did  not  look  back ; 
Miller  walked   on   after   him   and  overtook 
htm  In  a  few  steps.     When  Miller  overtook 
Baldwin  he  pulled  out  a  paper.     (Here  de- 
fendant excepts.)     Mt.   Baldwin   then   said: 
*6o  (fit  and  let  me  alone;   I  h^ve  started  to 
leave  here.'    Then  Mr.  Miller  pulled  out  his 
•billy'  like  he  would  use  it  If  Baldwin  re- 
sisted ;  then  Mr.  Miller  put  his  hand  on  Bald- 
win or  give  him  a  little  shove  and  started 
toward    Blowing   Rock.     While   they    were 
walking  along  Baldwin  reached  his  hand  to 
his  left  bosom,  and  then  seemed  to  drop  it 
to  his  side.    Mr.  Miller  about  this  time  kinder 
give  him  a  little  shove,  and  told  Baldwin 
to  walk  along  a  little  faster.    About  this  time 
Baldwin  got  away  from  Miller  some  five  or 
six  feet  and  made  a  little  circle,  moving  to 
the  front  of  Miller,  then  presented  a  pistol 
on  Miller  and  snapped  it  at  him.     At  the 
time  Baldwin  drew  his  pistol  and  snapped  it, 
Miller  seemed  to  be  trying  to  put  his  paper 
away  and  drew  his  pistol.    Mr.  Baldwin  drew 
his  pistol  first;    Miller  drew  his  a  second 
after  well  as  I  could  tell.     When  Baldwin 
snapped  his  pistol  at  Miller,  Miller  was  then 
drawing  his  pistol.     Immediately  after  the 
pistol  snapped  Baldwin  then  shot.    (Indicates 
time  by   slapping  hands.)     After  first  shot 
Baldwin   continued   in   rapid   succession   to 
shoot  until  he  fired  four  shots.     After  the 
four  shots  by  Baldwin  I  then  heard  the  re- 
port of  another  pistol;    it  sounded  louder, 
and  was  a  few  seconds  after  the  four  shots  I 
first  heard  that  Baldwin  fired.    Miller  fired 
the  last  shot;   had  pistol'ln  his  right  hand, 
but  put  up  his  left  hand  to  his  right  and  shot. 
He  only  shot  once;    did  not  hit  Baldwin. 
When  Miller  fired  at  Baldwin,  then  Baldwin 
caught  Miller  by  the  coat  sleeve  and  began 
to  beat  Miller  over  the  head  with  the  pistol. 
(Pistol    is   shown    witness,    and   he   says   it 
looks  like  the  Baldwin  pistol — it  is  the  same 
pistol.)     Baldwin   struck   Miller   some   four 
to  five  licks  over  the  head.    The  guard  on  the 
pistol  is  bent    The  Baldwin  pistol  is  &  S. 
&  W.  double  action,  rapid  fire,  caliber  32. 
When  Baldwin  was  beating  Miller  over  the 
head  with  the  pistol,  Miller  hollowed,  *Help 
me  boys,'  and  I  said.  *Come  on,  boys,  and  let's 
stop  this.'     Mr.  Bobbins  then  came  out  in 
the  yard,  then  turned  and  went  back.    I  went 
on   and  took  hold  of  Baldwin's  pistol  and 
took  it  from  him  and  put  it  in  my  i)ocket    I 
took  hold  of  Baldwin's  arm,  and  then  Mr. 
Johnson  took  hold  of  Miller  and  led  him  off. 
Baldwin  was  taken  in  charge  by  the  officers. 
I  went  to  Miller  and  helped  to  carry  him 
home.     Saw  Dr.  Parlelr  with  Miller.    This 
shooting  occurred  at  Blowing  Rock,  N.  C,  the 
6th  July,  and  some  time  after  4  p.  m.,  in 
daylight     The  pistol  Baldwin  used,  a  six- 


shooter,  and  five  shells  shot  out  and  one 
snapped  on.  When  Miller  first  i:ot  iip  to 
Baldwin  he  Just  kinder  put  up  hif  hand  and 
touched  Baldwin  and  said,  'I  have  a  warrant 
for  you,'  and  took  out  a  paper.  MUler  never 
struck  Baldwin  before  Baldwin  began  fir- 
ing." Cross-examined:  "I  had  seen  Baldwin 
that  day  at  Blowing  Rock  prior  to  the  shoot- 
ing. Next  saw  Baldwin  when  he  came  out 
of  the  shop.  I  Just  struck  up  with  Miller  as 
he  was  going  out  toward  the  shop.  Miller 
asked  me  to  walk  with  him.  Miller  over- 
took Baldwin  in  20  yards  from  shop.  Miller 
said  Baldwin  had  gone  out  about  the  shop 
or  Ed  Bobbins;  and  was  going  to  bans:  out 
there  that  night,  and  that  he  was  going  to 
arrest  him  and  take  him  to  Jail;  described 
billy  that  Miller  carried.  Miller's  pistol  had 
one  chamber  shot  and  three  cartridges  snap- 
ped on.  Miller  was  fighting  all  he  could. 
When  I  took  hold  of  Baldwin  and  took  pis- 
tol from  him,  I  stood  where  I  could  see  it 
all.  Never  knew  anything  against  the  de- 
ceased as  to  truth."  Redirect:  **No  injury  on 
Baldwin — ^a  little  smut  on  his  cheek." 

With  a  view  of  showing  malice,  and  with 
a  view  of  showing  that  the  killing  was  pre- 
meditated and  deliberate,  D.  S.  Lee  was  ex- 
amined by  the  state,  and  testified:  *'I  know 
prisoner  when  I  see  him.  I  know  the  de- 
ceased man,  Miller.  I  heard  a  conversation 
between  the  deceased  and  prisoner  on  Fri- 
day evening  before  this  killing  on  Tuesday, 
the  6th  of  July  last  Mr.  Miller  and  I  met 
in  front  of  Mr.  Holsouser's  store,  and  were 
talking,  and  Baldwin  came  up.  When  Mr. 
Baldwin  came  up  Mr.  Miller  said,  'All  I  need 
to  arrest  a  man  with  is  the  billy  I  have  in 
my  hand.'  Mr.  Baldwin  then  said,  .'If  you 
ever  attempt  to  arrest  or  hit  me  with  that 
billy  I  wlU  kUl  you.'  Mr.  Miller  said,  *I  hope 
I  will  never  have  any  cause  to  arrest  you, 
but  if  I  do  you  or  any  other  man,  this  is  all 
I  need  to  arrest  you.'  Baldwin  then  said, 
'By  God,  if  you  ever  attempt  to  arrest  me 
with  it,  you  or  I  will  one  die.'  I  think  this 
Is  the  expression.  By  this  time  both  Miller 
and  Baldwin  seemed  to  be  a  little  mad,  and 
Baldwin  walked  off,  and  Miller  continued  to 
talk  to  me.  When  Baldwin  came  up  to  wher^ 
Miller  and  I  were  talking  he  was  very  ab- 
rupt" 

For  like  purpose  M.  T.  Shoemaker  was  in- 
troduced, and  testified:  "I  saw  the  prisoner 
in  about  five  minutes  after  the  shooting  oc- 
curred. I  went  up  to  where  the  shooting  oc- 
curred. When  I  got  there  Henry  Coffey  said, 
'Mr.  Baldwin  had  shot  Mr.  Miller  and  killed 
him,'  and  I  said  to  Mr.  Baldwin,  'You  have 
about  fixed  yourself  to  be  hung,  have  not 
you?  and  Baldwin  replied  and  said,  'I  have 
done  Just  what  I  intended  to  do,  and  I  don't 
care  what  In  the  hell  they  do  with  me.' " 

Wm.  £]dmisten  testified:  ''I  accompanied 
defendant  to  Jail  from  Blowing  Rods.  I  ask- 
ed him  who  shot  first  He  said,  'I  did.'  I 
said,  'You  got  yourself  in  trouble.'  He  said: 
*I  do  not  care;    there  would  not  have  been 
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anything  of  It  if  Miller  had  not  followed  him' 
(me)'* — ^Baldwin.  Gross-examlDed:  "Miller 
said  he  shot  once;  showed  me  how  he  shot; 
conld  not  shoot  any  more  <m  acooont  of  be- 
ing wounded.  I  heard  Miller  tell  Baldwin  to 
leave  town.  He  said  Baldwin  concealed  whis- 
ky, and  if  he  did  not,  he  would  get  warrant 
and  arrest  him.  This  evening  of  the  shoot- 
ing Baldwin  told  Miller  he  would  be  damned 
If  he  would  go." 

For  the  defendant,  it  appeared  that  the 
warrant  under  which  deceased  professed  to 
act  was  void,  and  the  court  so  held. 

Defendant,  a  witness  in  his  own  behalf » 
testified  to  the  occurrence  as  follows:  *'I  am 
defendant  Live  at  Blowing  Rock.  Am  57 
years  old.  Lived  at  Blowing  Rock  since 
1865.  Have  been  working  for  Rltter  Lumber 
Oompany  for  last  two  years.  Only  returned 
to  Blowing  Rock  three  or  four  days  before 
the  trouble  with  Miller.  I  returned  home  be- 
cause my  wife  was  sick.  I  went  to  Blowing 
Rock  on  Tuesday;  had  been  to  Boone  and 
was  returning  home.  I  got  to  Blowing  Rock 
about  12  o'clock.  I  rested,  and  was  looking 
for  a  man  to  go  on  a  Mr.  Greene's  bond.  I 
was  on  the  porch  of  the  drug  store  at  Blow- 
ing Rods,  and  Mr.  Miller  came  up  and  or- 
dered me  off.  When  he  did  this  he  talked 
ill  to  me.  After  he  ordered  me  off  I  sat  there 
about  five  minutes.  Frank  Robblns,  Dr. 
Rabey,  and  others  present  I  walked  away 
and  left  Miller  standing  there.  After  I  left 
I  went  home  and  laid  down  on  the  bed ;  was 
side  Wm.  Eklmisten  came  to  my  house 
while  I  was  on  the  bed  and  told  me  I  had 
better  leave;  that  they  were  about  to  Issue 
a  warrant  for  me.  I  told  blm  I  was  not  able 
to  leave — my  wife  was  sick  at  the  time  I 
had  no  one  to  leave  with  her.  After  Bdmis- 
ten  left  I  got  op  and  left  Told  the  old 
woman  I  guess  I  bad  better  go.  I  started 
to  my  work  at  Rltter  Company's.  I  got 
as  far  as  Robblns'  shop,  and  there  came  up 
a  shower  of  rain«  and  I  went  In  to  keep 
from  getting  wet  Stayed  there  a  while,  15 
or  20  minutes.  I  then  started  off.  I  then 
heard  some  one  hollowing  behind.  I  Just 
kept  walking  on.  First  thing  I  knew  a  man 
took  me  by  the  coat  collar  and  I  looked 
around  and  saw  It  was  Miller.  I  then 
turned  around  and  said:  'I  am  going  to  my 
work.  Let  me  go;  I  have  started  as  yon 
told  me  to  do.'  Miller  then  pulled  his  billy 
out  of  his  pocket;  and,  when  he  did  so,  I 
jerked  loose  from  him,  and  he  then  drew  his 
pistol  out  of  his  pocket  I  then  Jerked  mine 
out  and  told  him  to  stop.  He  then  threw 
his  pistol  in  my  face,  and  I  threw  mine  in 
his  face,  and  Miller's  pistol  snapped,  and  I 
then  began  shooting  and  fired  about  four 
shots  In  rapid  succession  (Identified  pistol 
as  his).  During  the  time  I  was  firing,  the 
deceased  was  trying  tx>  shoot  me.  I  never 
heard  Miller  shoot  but  once;  that  was  last 
shot  I  heard  ^filler  snap  once;  this  before 
'    fired.    Held  pistol  on  me  all  time  I  was 

ootlng,  trying  to  shoot  me.    He  held  pistol 


In  one  band.  After  last  shot  he  grabbed  me. 
We  faced  each  other  until  Miller  grabbed 
m&  I  did  not  know  I  had  hit  him  until  the 
firing  was  all  over.  We — ^right  up  to  eadi 
other  when  Miller  shot  Powder  burned  me 
in  face.  Henry  Coff^^  took  my  pistol  from  me 
right  after  shooting.  After  shooting  was 
over  took  me  to  Mr.  Holsouser's  store.  Mr. 
Lentz  and  Robblns  In  shop  while  shooting 
was  going  on.  I  did  not  know  who  called 
me,  and  I  walked  on.  I  never  had  had  any 
trouble  with  Miller.  I  shot  Miller  because 
he  threw  his  pistol  in  my  face  and  would 
not  stop  when  I  told  him,  and  I  thought  he 
was  going  to  kill  me;  We — ^rlgbt  up  together 
when  pistols  were  drawn  and  shooting  oc- 
curred. After  the  shooting  Miller  caught 
hold  of  me  and  I  tapped  him  a  few  times 
over  the  head.  He  during  this  time  trying  to 
shoot  me  or  trying  to  hit  me  with  it  Miller 
and  I  were  perfectly  ftriendly — ^no  trouble 
between  us.  Denies  the  conversation  that 
Lee  testified  to  about  billy,  also  threats  made 
about  Miller.  I  do  not  use  liquor— have  not 
touched  it  in  13  or  14  years.'*  Defendant  ad- 
mitted having  been  sentenced  to  the  peniten- 
tiary many  years  ago  for  stealing  money. 
and  testified  that  he  was  not  guilty  and  had 
been  pardoned,  and,  further,  that  deceased 
had  the  reputation  of  being  a  dangerous,  vio- 
lent man,  of  using  weapons  on  people  when 
In  difficulties  with  them. 

Frank  Robblns,  for  defendant  testified: 
"Was  not  present' at  shooting.  Present  at 
drug  store  time  of  conversation  between  Mil- 
ler and  Baldwin.  I  heard  Miller  tell  Bald- 
win he  must  leave  town.  Baldwin  said  he 
was  sick,  and  his  wife  was  sick,  and  he  had 
not  done  anything  to  leave  for,  and  he  would 
not  be  run  off  from  home;  that  he  had  not 
done  anything  to  leaver  and  he  was  not  go- 
ing to  do  so.  Baldwin  then  walked  off,  and 
Miller  asked  the  mayor,  Mr.  Sudderth,  for 
a  warrant,  or  demanded  one.  Said  if  he 
could  not  get  a  warrant  there  he  would  go 
where  he  could  get  one.  Miller  seemed  a  lit- 
tle wrought  up  or  little  mad  when  he  was 
talking  and  when  he  called  for  the  warrant" 

C.  A.  L.  Holsouser,  for  defendant  testi- 
fied: "Some  four  or  five  days  before  killing 
I  heard  a  conversation  between  MUler  and 
Baldwin.  Baldwin  said  'If  you  ever  hit  me 
with  that  billy  I  will  kill  you.'  Miller  said: 
'If  I  can't  arrest  you  with  that  I  got  some- 
thing in  my  pocket  that  I  can  arrest  you 
with,  and  if  It  will  not  do,  I  have  a  Win- 
chester rifle  I  can  get  you  with.' " 

There  was  other  evidence  that  the  deceased 
was  a  resolute  and  determined  man  and  of- 
ficer, high-tempered  and  dangerous  when 
aroused,  and  when  he  had  animosity  towards 
one.  George  Sudderth,  the  mayor  of  the 
town,  testified,  among  other  things:  ''That 
Henry  Coffey  told  me  he  saw  only  a  part  of 
the  difficulty;  that  he  went  into  the  shop 
and  pe^ed  out,"  etc.;  that  he  knew  Will 
Baldwin;  that  he  had  the  reputation  of  be- 
ing a  good  kind  of  man,  and  attended  to  hla 
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business;  that  Miller  was  a  man  of  high 
temper,  so  said;  he  had  the  reputation  of  be- 
ing a  man  who  would  use  a  weapon  In  a 
difficulty. 

Moses  Johnson,  for  defendant,  testified: 
"Tells  about  the  difficulty  between  Baldwin 
and  Miller.  Saw  Baldwin  with  pistol;  then 
shooting  followed.  After  shooting  over  I 
went  up.  Miller  had  pistol  presented  on 
Baldwin  when  I  got  there.  Saw  bullet  hole 
in  shop.  I  think  I  got  to  parties  first  after 
shooting.  Could  kill  man  with  billy — weigh 
about  a  pound." 

J.  B.  Clarke,  testified:  "Know  defendant 
Except  charge  against  Baldwin  going  to  pen, 
he  is  man  of  very  good  character,  a  harm- 
less fellow,  good  worker." 

J.  W.  Farthing,  testified:  "Knew  deceas- 
ed. Character  of  Miller  was:  He  was  a 
hasty  man;  liked  to  exhibit  his  firearms; 
would  make  motion  like  drawing  weapon 
when  things  did  not  suit  him;  he  was  hasty; 
drank  while  he  was  In  Boone.** 

Geo.  W.  Bobbins,  testified:  "Reputation 
of  Miller  was  that  he  was  a  man  who  would 
carry  out  his  purposes  regard}ess  of  conse- 
quences. Would  arrest  a  man  regardless  of 
danger.**  Cross-examined:  "Was  a  brave 
officer.  Would  go  when  called  to  do  so. 
Never  considered  the  danger.*' 

The  prisoner  was  convicted  of  murder  In 
the  first  degree.  Motion  for  new  trial  by 
prisoner  on  the  ground  that  the  court  should 
have  held  that  upon  the  entire  testimony 
the  prisoner  could  not  be  convicted  of  mur- 
der in  the  first  degree.  Overruled,  and  ex- 
ception. There  was  Judgment  on  the  verdict, 
and  prisoner  excepted  and  appealed. 

L.  D.  Lowe,  M.  N.  Harshaw,  and  T.  A. 
Love,  for  appellant.  The  Attorney  General 
and  G.  L.  Jones,  for  the  State. 

HOKE,  J.  (after  stating  the  facts  as 
above).  We  have  given  the  appeal  the  ex- 
tended and  careful  consideration  that  a  case 
of  this  character  should  always  receive,  and 
are  of  opinion  that,  on  the  facts  as  they  now 
appear,  the  element  of  malice,  required  by 
the  law  as  a  constituent  feature  of  the  crime 
of  murder,  has  been  negatived,  and  that  if 
on  another  trial  the  facts  should  be  substan- 
tially the  same,  the  prisoner  is  entitled  to 
have  his  cause  submitted  and  determined  on 
the  question  of  his  guilt  or  innocence  of  the 
crime  of  manslaughter.  In  State  v.  Banks, 
143  N.  C.  652-656,  57  S.  B.  174,  176,  speak- 
ing of  malice  as  an  element  of  the  crime  of 
murder,  and  of  the  suggested  effect  upon  it 
of  oar  statute  dividing  the  crime  of  murder 
Into  two  degrees,  the  court  said:  "There  has 
been  no  diange  wrought  in  this  resi)ect  by 
tbe  statute  dividing  the  crime  of  murder  Into 
two  degrees  (Revlsal  1905,  |  8631),  as  to  the 
element  of  malice  which  must  exist  to  make 
out  the  crime.  Both  before  and  since  the 
statnte,  murder  Is  the  unlawful  killing  of 
another    with    malice    aforethought      See 


.Clark's  Crlm.  Law,  p.  187.  This  malice  may 
arise  from  personal  111  will  or  grudge,  but  It 
may  also  be  said  to  exist  whenever  there 
has  been  a  wrongful  and  intentional  killing 
of  another  without  lawful  excuse  or  miti- 
gating circumstance.  The  statute  does  not 
undertake  to  give  any  new  definition  of  mur- 
der, but  classifies  the  different  kinds  of  mur- 
der as  they  existed  at  common  law,  and 
which  were,  before  the  statute,  all  Included 
in  one  and  the  same  degree.  Thus,  all  mur- 
der done  by  means  of  poison,  lying  in  wait, 
etc.,  or  by  any  other  kind  of  willful,  deliber- 
ate, or  premeditated  killing,  or, murder  done 
in  effort  to  pen)etrate  a  felony,  shall  be  mur- 
der In  the  first  degree  and  punished  with 
death.  All  other  kinds  of  murder  shall  be 
deemed  murder  In  the  second  degree,  and 
punished  by  Imprisonment  In  the  state's  prl-' 
son."  It  will  thus  be  seen  that  the  constit- 
uent definition  of  murder  remains  as  It  was ; 
and,  while  malice.  In  the  popular  sense  of 
personal  hatred  or  111  will,  is  not  always 
required,  and  may  be  said  to  exist  whenever 
there  has  been  an  unlawful  and  Intentional 
homicide  without  excuse  or  mitigating  cir- 
cumstance, its  presence  is  always  necessary 
to  the  crime  of  murder,  whether  In  the  first 
or  the  second  degree.  Manslaughter  Is  the 
unlawful  killing  of  another  without  malice, 
and,  under  given  conditions,  this  crime  may  be 
established,  though  the  killing  has  been  both 
unlawful  and  intentional.  Thus,  if  two  men 
fight  upon  a  sudden  quarrel,  and  on  equal 
terms  at  least  at  the  outset,  and  in  the  prog- 
ress of  the  fight  one  kills  the  other,  kills  in 
the  anger  naturally  aroused  by  the  combat, 
this  ordinarily  will  be  but  manslaughter.  In 
such  case,  though  the  killing  may  have  been 
both  unlawful  and  Intentional,  the  passion, 
if  aroused  by  provocation  which  the  law 
deems  adequate.  Is  said  to  displace  malice, 
and  is  regarded  as  a  mitigating  circumstance 
reducing  the  degree  of  the  crime. 

This  position,  and  the  reason  upon  which 
it  is  properly  made  to  rest,  is  well  stated  by 
Judge  Oaston,  delivering  the  opinion  of  the 
court  in  State  v.  Hill,  20  N.  a  634,  635  (34 
Am.  Dec  886),  as  follows:  "If  instantly 
thereupon  (after  being  grievously  assaulted) 
in  the  transport  of  passion  thus  excited,  and 
without  previous  malice,  the  prisoner  killed 
the  deceased,  it  would  have  been  a  clear  case 
of  manslaughter.  Not  because  the  law  sup- 
poses that  this  passion  made  him  uncon- 
scious of  what  he  was  about  to  do,  and 
stripped  the  act  of  killing  of  an  intent  to 
commit  it,  but  because*  it  presumes  that 
passion  disturbed  the  sway  of  reason,  and 
made  him  regardless  of  her  admonitions. 
It  does  not  look  upon  him  as  temporarily 
deprived  of  intellect,  and  therefore  not  an 
accountable  agent,  but  as  one  in  whom  the 
exercise  of  Judgment  is  impeded  by  the  vio- 
lence of  excitement,  and  accountable  there- 
fore as  an  Infirm  human  being.  We  nowherp 
find  that  the  passion  which  in  law  rebuts 
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the  impntatton  of  malice  must  be  so  over- 
powering as  for  the  time  to  shut  out  knowl- 
edge and  destroy  volition.  All  the  writers 
concur  In  representing  this  indulgence  of  the 
law  to  be  a  condescension  to  the  frailty  of 
the  human  frame,  which,  during  the  furor 
brevls  renders  a  man  deaf  to  the  voice  of 
reason,  so  that,  although  the  act  done  was 
Intentional  of  death,  It  was  not  the  result  of 
malignity  of  heart,  but  imputable  to  human 
infirmity."  Our  decisions  are  also  to  the  ef- 
fect that,  though  there  may  have  been  previ- 
ous ill  feeling  between  the  parties,  yet  If 
they  afterwards  meet  accidentally,  and  a  fight 
ensues  In  which  one  of  them  is  killed,  it  shall 
not  be  Intended  that  they  were  moved  by  the 
old  grudge,  "unless  It  so  appear  from  the  cir- 
cumstances of  the  affair."  This  was  directly 
held  in  the  case  of  State  v.  Hill,  supra,  where 
there  had  previously  been  a  fight  between  the 
parties;  the  ruling  being  expressed  as  fol- 
lows: "Where  two  persons  have  formerly 
fought  on  malice  and  are  apparently  recon- 
ciled and  fight  again  on  a  fresh  quarrel  it 
*all  not  be  intended,"  etc.  The  principle 
was  affirmed  and  again  applied  in  State  v. 
Jacob  Johnson,  47  N.  C.  247,  64  Am.  Dec.  582, 
and  In  the  opinion  of  this  case  Is  put  by  way 
of  Illustration:  "But  where  A.  bears  malice 
against  B.,  and  they  meet  by  accident,  and 
ui>on  a  quarrel  B.  assaults  A.  with  a  grub- 
bing hoe,  and  thereupon  A.  shoots  B.  with  a 
pistol,  the  rule  of  referring  the  motive  to  the 
previous  malice  will  not  apply."  And  this 
is  in  accord  with  the  doctrine  generally  pre- 
vailing. 

Applying  these  principles  to  the  facts  pre- 
sented, while  the  evidence  tends  to  show  that 
there  was  some  animosity  between  these  par- 
ties, there  was  nothing  In  the  conversations 
between  them,  according  to  any  version  of 
them  which  would  indicate  a  fixed  and  defi- 
nite purpose  to  take  the  life  of  the  deceased. 
The  expressions  imputed  to  the  prisoner 
seem  to  have  been  in  reply  to  a  threat  or 
boast  by  the  officer  that  he  could  easily  ef- 
fect the  arrest  of  the  prisoner,  and,  accord- 
ing to  all  the  testimony,  the  meeting  in 
which  the  killing  occurred  was  entirely  acci- 
dental, cert&inly  on  the  part  of  the  prisoner. 
The  witnesses,  for  both  the  state  and  the 
prisoner,  who  saw  the  occurrence  say  that  the 
prisoner  at  the  time  was  apparently  leaving 
the  town  and  going  toward  his  place  of  work 
some  distance  away,  when  he  was  hailed  by 
the  officer,  overtaken,  arrested  without  any 
warrant  or  any  conduct  that  presently  Justi- 
fied it,  turned  back,  and  physically  shoved 
along  at  least  twice  before  he  offered  any 
active  resistance.  If  these  facts  are  estab- 
lished, we  are  of  opinion,  as  stated,  that  they 
repel  the  Idea  of  malice,  and  the  question  is 
presented  only  on  the  issue  as  to  manslaugh- 
ter, and  the  Judge  should  so  have  Instructed 
the  Jury. 

Speaking  to  the  question,  in  State  v.  Mil- 
ler, 112  N.  C.  885,  17  S.  B.  169,  an  authority 
not  inapplicable  to  the  facts  presented  here, 


Avery,  J.,  delivering  the  opinion,  said:  *7t 
is  true  that  when  the  killing  with  a  deadly 
weapon  is  proved  and  admitted  the  burden  ifi 
shifted  upon  the  prisoner,  and  he  must  satis- 
fy the  Jury,  if  he  can  do  so  from  the  whole  of 
the  testimony,  as  well  that  offered  for  the 
state  as  for  the  defense,  that  matter  relied  on 
to  show  mitigation  or  excuse  is  true.  State 
V.  Vann,  82  N.  C.  631 ;  State  v.  Willis,  63  N. 
C.  26 ;  State  v.  Brittaln,  89  N.  C.  481.  But 
when  It  appears  to  the  Judge  that  in  no  as- 
pect of  the  testimony,  and  under  no  inference 
that  can  be  fairly  drawn  from  it,  Is  the  pris- 
oner guilty  of  murder.  It  is  his  duty,  certain- 
ly when  requested  to  do  so,  to  instruct  the 
Jury  that  they  must  not  return  a  verdict  of 
any  higher  offense  than  manslaughter.  Just 
as  it  would  be  his  duty  to  instruct.  In  a  proper 
case,  that  no  sufficient  evidence  had  been  of- 
fered to  either  excuse  or  mitigate  the  slaying 
with  a  deadly  weapon.  Though  the  law  may 
raise  a  presumption  from  a  given  state  of 
facts,  nothing  more  appearing,  it  is  never- 
theless the  province  of  the  court,  when  all 
the  facts  are  developed  and  known,  to  tell  the 
Jury  whether  In  every  aspect  of  the  testimony 
the  presumption  Is  rebutted.  State  v.  Roten, 
86  N.  C.  701;  Doggett  v.  Railroad,  81  N.  C. 
459 ;  Balllnger  v.  Cureton,  104  N.  C.  474  [10 
S.  E.  664]." 

Nor  do  we  think  that  the  statement  of  the 
prisoner  to  the  witness  Shoemaker  within  five 
minutes  of  the  occurrence  should  be  allowed 
to  affect  the  view  we  take  of  the  case.  This 
witness  testified  that,  going  up  to  the  place 
five  minutes  after  the  shooting,  Henry  Ck>ffey 
said  to  witness,  *'Mr.  Baldwin  has  shot  Mr. 
Miller  and  killed  him,"  and  witness  said  to 
Mr.  Baldwin,  **You  have  about  fixed  yourself 
to  be  hung,  haven't  you?"  and  Baldwin  re- 
plied, "I  have  done  what  I  intended  to  do,  and 
I  don*t  care  what  in  the  hell  they  do  with 
me."  The  question  as  put  by  the  witness  was 
well  calculated  to  arouse  the  prisoner,  and  the 
conversation  at  the  time  and  place  it  occur- 
red, and  under  the  attendant  facts,  should  be 
regarded,  we  think,  as  the  not  unnatural  ex- 
pression of  an  angered  man  who  had  Just 
passed  through  a  fateful  encounter  with  his 
fellow  man,  and  should  properly  be  referred 
to  the  occurrence  Itself,  and  not  by  any  fair 
Intendment  construed  as  an  expression  of  a 
preconceived  definite  purpose  to  kill. 

In  awarding  a  new  trial  to  the  prisoner, 
with  an  intimation  that  his  cause  should  be 
submitted  to  the  Jury  on  an  issue  as  to  man- 
slaughter, we  give  such  intimation  only  on 
the  assumption  that  the  facts  shall  be  again 
developed  substantially  as  they  now  appear, 
and  especially  on  the  theory  that  the  arrest 
of  the  prisoner  was  without  a  valid  warrant 
or  other  lawful  authority.  The  court  so  held 
in  the  case^  and  the  presumption  is  that  this 
ruling  was  correct  If  it  should  otherwise 
appear  on  a  second  trial,  the  case  woul4  bo 
presented  in  an  entirely  different  aspect.  Un- 
der our  authorities,  the  new  trial  is  at  large, 
and  the  case  will  be  proceeded  with  in  accord- 
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ance  with  law  and  on  tbe  facts  as  they  may 
be  disclosed  on  a  second  hearing. 

For  the  error  Indicated,  there  must  be  a 
new  trial,  and  it  Is  so  ordered. 

New  trial. 


(152  N.  C.  610) 

CALVERT  ▼.  ALVBY  et  al. 

(Supreme  Court  of  North  Carolina.     May  25. 

1910.) 

1.  Evidence  (§  251*)— Aduibsioneh-Dscuuia- 
TioiTB  BT  Trustee. 

In  an  action  to  set  aside  a  trust  ^  deed, 
there  was  no  error  in  excluding,  as  evidence 
against  grantee,  declarations  of  the  trustee  sub- 
sequent to  the  conveyance,  where  there  was  no 
evidence  or  admission  that  he  was  the  gran- 
tee's agent  in  making  the  loan  or  procuring  the 
execution  of  the  deed,  or.  if  so,  it  was  not  con- 
tended that  the  declarations  were  made  at  the 
time  of  the  transaction,  so  as  to  render  them  a 
part  of  the  res  gestie. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  983-988 ;   Dec  Dig.  §  251.*] 

2.  Evidence  (|  241*)— Admissions  ov  Agent 
—Effect  as  to  Principal. 

Where  the  acts  of  an  agent  bind  the  prin- 
cipal, the  declarations,  representations,  and  ad- 
missions of  the  agent  respecting  the  subject- 
matter  will  also  bind  him.  If  maoe  at  the  same 
time,  and  constitute  a  part  of  the  res  gestse. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  887-892 ;   Dec.  Dig.  S  241.*] 

8.  Evidence  (8  852*)— Books  of  Account- 
Res  Inter  Alios  Acta. 

In  an  action,  by  the  assignee  of  judgments 
recovered  by  the  receiver  of  a  bank,  to  set  aside 
as  fraudulent  a  trust  deed  executed  by  judg- 
ment debtors,  the  books  of  the  insolvent  bank 
were  clearly  incompetent  as  to  the  grantee  de- 
fendant, as  she  was  in  no  wise  responsible  for 
or  privy  to  them,  and  they  were  properly  ex- 
cluded as  res  inter  alios  acta. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  1398,  1400 ;   Dec.  Dig.  {  352.*] 

4.  Fraudulent  Conveyances  (|  155*)— Sbt- 
TiNO  Aside— Knowledge  or  Participation 
IN  Fraud. 

The  grantee's  knowledge  of  or  participation 
in  the  grantor's  fraud  is  essential  to  set  aside 
or  vacate  a  deed  as  fraudulent  against  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §  493;  Dec  Dig.  § 
155.*] 

6.  Fraudulent  Conveyances  (|  159*)— Pref- 
erence TO  Creditor  —  Effect  of  Knowl- 
edge OF  Other  Debt. 

A  creditor  has  a  right  to  secure  a  bona  fide 
existing  indebtedness,  though  knowing  the  debt- 
ors are  largely  indebted  to  another. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  506-517;  Dec  Dig. 
i   159.*] 

6h  Fraudulent  Conveyances  (§  162*)— Trust 
Deed— Trustee's  Participation  in  Fraud 
-Effect. 

The  security  of  a  creditor  in  a  trust  deed, 
who  is  himself  innocent  of  fraud,  Is  not  affected 
by  the  trustee's  participation  therein,  where 
the  latter  was  merely  the  temporary  repository 
of  the  legal  title  in  an  instrument  securing  a 
single  debt,  and  had  no  previous  connection 
with  the  trust  property,  nor  any  active  duties 
to  perform  in  connection  with  it,  but  in  such 
case   the  secured   creditor  must  be   fixed   with 


notice,  and  the  trustee's  knowledgie  is  not  im* 
pu  table  to  him. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  If  504,  505;  Dec  Dig. 
§  162.*] 

7.  Fraudulent  Conveyances  (|  271*)— Evi- 
dence—Burden  OF  Proof. 

Where  a  creditor  shows  facts  raising  a 
presumption  of  fraud  in  a  conveyance  by  his 
insolvent  debtor,  the  history  of  which  is  nec- 
essarily known  to  the  debtor  only,  the  burden 
of  rebuttins  the  presumption  lies  on  the  debtor, 
but  the  rule  does  not  apply  to  one  claiming  as 
a  mortgagee,  who  innocently  made  a  loan  on 
the  property. 

[Ed.  Note.— For  other  cases,  see  B^raudulent 
Conveyances,  Cent  Dig.  ii  796-708;  Dec  Dig. 
§  271.*] 

8.  E^eaudulbnt  Conveyances  (|  296*)— Evi- 
dence—Bona  B^des  of  Debt. 

In  a  suit  to  set  aside  a  trust  deed,  evi- 
dence held  to  establish  the  bona  fides  of  the 
secured  debt 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  891;  Dec.  Dig.  I 
296.*] 

Appeal  from  Superior  Conrt,  Buncombe 
County;   M.  H.  Justice,  Judge. 

Action  by  George  R.  Calvert  against  C.  B. 
Alvey  and  others.  Plaintiff  was  nonsuited, 
and  he  appealed.    No  error. 

Civil  action  tried  at  March  term,  1910,  of 
the  superior  court  of  Buncombe  County,  his 
honor  Judge  Justice  presiding.  The  action  is 
brought  by  the  assignee  of  certain  judgments 
against  W.  H.  Penland  and.  others  to  set 
aside  on  ground  of  fraud  a  certain  deed  in 
trust,  dated  July  20^  1897,  executed  by  W. 
H.  Penland,  Mary  B.,  Althea  M.,  and  Mary 
C.  Penland  to  Joseph  B.  Dickerson,  trustee, 
covering  nine  tracts  of  land,  securing  ttbe 
payment  of  a  note  to  Mrs.  C  B.  Alvey  in  the 
sum  of  $10,000.  It  appears  on  the  face  of 
the  deed  in  trust  that  it  Is  made  subject  to 
a  mortgage  to  J.  EL  Rumbough,  trustee,  for 
$8,000,  and  also  a  deed  in  trust  to  Jacob 
Friedman,  trustee,  for  $7,000.  On  October 
31,  1898,  the  deed  in  trust  was  foreclosed  un- 
der the  power  of  sale,  and  the  nine  tracts  of 
land  were  purchased  by  and  conveyed  to  C. 
B.  Alvey  in  consideration  of  $5,000.  This 
action  is  brought  to  set  aside  said  deed  in 
trust  to  Dickerson,  trustee,  and  the  subse- 
quent conveyance  under  It  to  Mrs.  Alvey, 
and  for  an  accounting  from  her  for  rents  and 
profits  and  proceeds  of  sale  of  lands  sold  by 
her  over  and  above  the  amounts  disbursed  in 
the  discharge  of  the  prior  Incumbrances  on 
the  land.  At  conclusion  of  plaintiff's  evi- 
dence a  motion  to  nonsuit  was  sustained. 
Plaintiff  appealed. 

Frank  Carter  and  H.  C.  Chedester,  for 
plaintiff.  Moore  &  Rollins  and  Locke  Craig, 
for  defendants. 

BROWN,  J.  This  action  Is  brought  by  a 
Judgment  creditor  to  set  aside  certain  con- 
veyances alleged  to  be  fraudulent,  and  to 
subject  the  property  so  conveyed,  togethei 
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with  the  rentB  and  profits  thereof,  to  the 
payment  of  the  plaintiff's  Judgments,  and  to 
reach  and  subject  in  the  hands  of  the  de- 
fendant Alvey  lands  which  are  alleged  to  be- 
long to  certain  of  the  defendants  in  said 
Judgments  with  an  accounting  for  the  rents 
and  profits  thereof,  and  the  proceeds  of  lands 
so  held  which  are  alleged  to  have  been  sold 
by  said  defendant.  The  Judgments  sued  on 
were  taken  on  notes  dtie  the  First  National 
Bank  of  Asheville  by  W.  H.  Penland,  J.  B. 
Dickerson,  Mary  C.  Penland,  Margaret  P. 
Smith,  Althea  M.  Penland,  and  Anna  K. 
Smith.  .The  bank  failed  July  30,  1897,  and 
the  receiver  recovered  Judgments  upon  the 
notes  and  assigned  them  to  plaintiff.  W.  H. 
Penland  and  J.  E.  Dickerson  were  directors 
in  the  bank,  and  the  former  was  its  cashier. 
Mrs.  Alvey  resided  in  Bichmond,  Va.,  and  is 
the  sister-in-law  of  Dickerson,  who  managed 
certain  property  owned  by  her  in  Asheville 
and  attended  to  certain  business  matters  for 
her.  It  Is  contended  that  the  deed  in  trust 
of  July  20,  18d7,  was  fraudulent,  that  no  real 
consideration  passed,  and  that  its  purpose 
was  to  cover  up  the  property  of  the  grantors 
therein  from  the  payment  of  their  debts  to 
the  bank.  It  Is  contended  that  his  honor 
erred  in  excluding  the  declarations  of  Dick- 
erson, made  subsequent  to  the  conveyance,  as 
evidence  against  Mrs.  Alvey.  We  think  the 
ruling  correct.  There  Is  no  evidence  or  ad- 
mission that  Dickerson  was  the  agent  of  Mrs. 
Alvey  in  making  the  loan  or  in  procuring 
the  execution  of  the  deed  in  trust;  or,  if  so, 
it  is  not  contended  that  the  excluded  declara- 
tions were  made  at  the  time  of  the  trans- 
action, so  as  to  constitute  them  a  part  of  the 
res  gestffi.  Where  the  acts  of  the  agent  will 
bind  the  principal,  there  his  declarations, 
representations,  and  admission  respecting  the 
subject-matter  will  also  bind  the  principal, 
if  made  at  the  same  time,  and  constituting  a 
part  of  the  res  gestae.  This  seems  to  be  well 
settled.  2  Taylor  on  Ev.  |  602 ;  Story,  Agen- 
cy, §  134. 

The  court  aliso  properly  excluded  the  books 
of  the  insolvent  bank.  As  to  Mt&  Alvey  they 
were  clearly  incompetent,  as  she  was  in  no 
wise  responsible  for  them  or  privy  to  them. 
"Bes  Inter  alios  acta  alteri  nocere  non  de- 
bet" The  other  exceptions  to  evidence  are 
equally  as  untenable,  and  need  not  be  dis^ 
cussed. 

The  last  exception  to  the  nonsuit  brings  up 
the  question  as  to  the  sufficiency  of  the  evi- 
dence of  fraud  to  be  submitted  to  the  Jury. 
We  agree  with  his  honor  that  there  la  no 
evidence  showing,  or  tending  to  show,  that 
the  defendant  C.  B.  Alvey  was  guilty  of  any 
fraud,  or  that  she  knew  of  or  participated  in 
any  fraud  on  the  part  of  the  grantors  in  the 
deed.  There  is  nothing  in  the  way  of  proof 
to  indicate  that  Mrs.  Alvey  knew  of  or  par- 
ticipated in  any  fraudulent  intent  on  the 
part  of  the  Penlands,  assuming  their  pur- 
pose was  to  delay,  hind^,  and  defraud  the 


bank  In  the  collection  of  its  debt  It  seems 
to  be  settled  beyond  controversy  that  knowl- 
edge of  or  participation  therein  by  the  gran- 
tee of  fraud  of  the  grantor  is  essential  to 
set  aside  or  vacate  a  deed.  Lasslter  v.  Da- 
vis, 64  N.  a  498;  Allen  ▼.  McLendon,  113 
N.  a  821,  18  S.  E.  206;  Bose  v.  Ck>ble,  61 
N.  C.  517 ;  Trust  Company  v.  Forbes,  120  N. 
C.  356,  27  S.  B.  43 ;  Belger  v.  Davis,  67  N. 
0.  185;  Osborne  y.  Wilkes,  108  N.  C.  651, 
13  S.  E.  285 ;  Haynes  v.  Boger,  111  N.  C.  228> 
16  S.  E.  416;  Biggan  v.  Sledge,  116  N.  C. 
87,  93,  20  S.  E.  1016;  Savage  v.  Knight,  02 
N.  0.  493,  53  Am.  Bep.  423;  Peeler  v.  Peel- 
er, 109  N.  a  628,  14  S.  B.  59;  Wolf  v.  Ar- 
thur, 118  N.  C.  890,  24  S.  EL  671.  It  is 
true  that  the  evidence  discloses  a  large  in- 
debtedness upon  the  part  of  the  Penlands 
to  the  bank,  and  that  its  affairs  were  In  a 
very  insolvent  condition,  but  Mrs.  Alvey  had 
no  knowledge  of  these  facts.  Assuming  that 
she  did,  she  had  a  right  to  secure  any  bona 
fide  existing  indebtedness  if  possible,  and  it 
would  not  be  fraudulent  for  her  to  do  so. 
But  it  Is  contended  that  the  trustee  in  the 
deed  in  trust  had  knowledge  of  such  condi- 
tions, and  that  such  knowledge  affects  his 
cestui  que  trust  There  are  authorities  to 
the  effect  that,  although  a  preferred  cred- 
itor in  a  trust  deed  is  himself  innocent  of 
fraud,  yet  his  trustee's  participation  therein 
destroys  the  security.  But  those  authorities 
have  no  application  to  an  instrument  or 
transaction  of  this  character.  Dickerson  was 
merely  the  temporary  repository  of  the  legal 
title  in  an  instrument  securing  a  single  debt 
He  had  no  previous  connection  with  the  trust 
property,  and  bad  no  active  duties  whatever 
to  perform  in  connection  with  it  He  held  as 
a  naked  trustee,  whose  duties  were  nominal 
except  in  case  of  foreclosure,  and  then  they 
are  clearly  marked  and  defined  in  the  deed. 
In  such  cases  the  secured  creditor  must  be 
fixed  with  notice,  and  the  knowledge  of  the 
trustee  is  not  imputable  to  him.  Bank  ▼. 
Bldenour,  46  Kan.  707,  718,  27  Pac  150,  26 
Am.  St.  Bep.  167;  Batavia  v.  Wallace,  102 
Fed-  240,  42  G.  0.  A  310;  20  Cyc.  479,  and 
cases  cited. 

It  is  contended  that  the  burden  of  proof  is 
on  the  defendant  Alvey  to  show  to  the  satis- 
faction of  the  Jury  the  bona  fides  of  this 
transaction.  It  is  true,  as  contended,  that 
where  a  creditor  shows  facts  that  raise  a 
strong  presumption  of  fraud  in  a  conveyance 
made  by  his  insolvent  debtor,  the  history 
of  which  is  necessarily  known  to  the  debtor 
only,  the  burden  of  proof  lies  on  him  to  ex- 
plain it  That  would  undoubtedly  be  true 
here  if  the  Penlands  were  the  interested  de- 
fendants, but  Mrs.  Alvey  occupies  a  different 
attitude.  She  claims  as  a  mortgagee  who 
has  innocently  made  a  loan  upon  property, 
and  not  as  an  insolvent  debtor  who  is  charg- 
ed with  conveying  her  property  absolutely  for 
her  own  benefit  There  are  no  ties  of  kin- 
ship between  Mr&  Alvey  and  the  Penlands, 
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and  none  of  the  well-known  and  definite 
fiduciary  relations  exist  which  raise  either  a 
presumption  of  fraud  to  be  decided  by  the 
court,  or  a  question  of  fraud,  as  matter  of 
fact,  to  be  submitted  to  and  passed  on  by 
the  jury  for  what  it  is  worth.  Lee  y.  Pearce, 
68  N.  C.  87.  The  proof  Is  singularly  free 
from  any  suspicious  facts  calculated  to  put 
Mrs.  Alvey  on  Inquiry  as  to  the  purposes  of 
the  Penlands  in  executing  the  trust,  assum- 
ing that  such  purpose  was  fraudulent.  She 
resided  a  long  distance  from  them,  was  not 
related  or  even  a  very  intimate  friend,  and 
80  far  as  the  evidence  discloses,  had  no  mo- 
tive to  participate  in  fraudulent  conduct  for 
their  benefit  Assuming  for  arguments  sake 
that  Mrs.  Alvey  could  be  called  upon  to  offer 
proof  of  the  bona  fides  of  her  debt,  the  plain- 
tiff himself  has  offered  evidence  which  estab- 
lishes it  for  her.  He  introduced  her  check 
for  $10,000  on  a  bank  in  Richmond,  together 
with  the  declarations  of  Dickerson  In  re- 
gard to  the  check  and  the  debt,  which  tend 
strongly  to  prove  a  bona  fide  debt  as  the 
basis  of  the  deed  in  trust  In  view  of  that 
evidence  the  defendant  Alvey  might  well 
rest  her  case  upon  plaintllTs  proofa 

Upon  a  review  of  the  record  we  find  no 
reversible  error,  and  the  motion  to  nonsuit 
was  properly  sustained. 

No  error. 

HOKE,  J.,  concurs  In  result. 

(153  N.  C.  548) 

PULLBN    et  al.   ▼.   CORPORATION  COM- 
MISSION. 

(Supreme  Court  of  North  Carolina.    May  17» 

1910.) 

(Syllahua  fry  the  CourtJ 

1-  Taxation  (§  386*)— Bank  Stock. 

All  bank  stock  is  taxable  at  its  full  value 
after  deducting  the  assessed  value  of  the  bank's 
real  and  personal  property,  although  the  capital 
is  invested  in  North  Carolina  state  bonds. 

[E3d.  Note.^For  other  cases,  see  Taxation, 
Cent  Dig.  §|  ^37-6^7 ;  Dec  Dig.  i  386.*] 


2.  Taxation   (§   218*)— Susplub  ov  Banks. 

So  much  of  the  surplus  of  the  bank  as  is  not 
invested  in  the  nontaxable  bonds  of  the  state 
of  North  Carolina  issued  in  pursuance  of  the 
act  of  the  General  Assembly  of  1909  (Laws 
1900,  c  510)  is  likewise  taxable. 

[Ed.    Note.—For  other  cases,   see  Taxation, 
Cent.  Dig.  §  357;    Dec  Dig.  §  2ia*] 

3.  Taxation  (f  218*)  —  Exemptions  —  Bank 
Surplus  Invested  in  State  Bonds. 

Under  the  provision  of  said  act,  so  much 
of  the  surplus  over  and  above  capital  as  is  in- 
vested in  such  nontaxable  bonds  is  exempt  and 
must  be  deducted  from  the  surplus  in  assessing 
the  stock  for  taxation. 

[Ed.    Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  §  357 ;   Dec.  Dig.  §  2ia*] 

(Additional  SyllahuM  hy  Editorial  Staff,) 

4.  TAXAI70N  (I  218*)  —  Exemptions  —  State 
Bonds  and  Certificates  of  Debt—State 
Policy. 

The  uniform  and  well-settled  policy  of  the 
state,  at  least  since  1852,  in  view  of  the  his- 


tory of  legislation  (Acts  1852^  c.  10,  i  8;  Rev. 
Code,  c.  90,  I  5;  Acts  1879,  c  98,  §  3;  Code, 
§  3673 ;  Acts  1906,  c.  543,  J  4 ;  Revisal  1905. 
Is  5022,  5031),  has  been  to  exempt  its  own 
bonds  and  certificates  of  debt  from  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  857;    Dec.  Dig.  8  218.*] 

5.  Taxation    (|   47*)— Pbopebtt  of   Shabs- 

HOLDEB  in  CoBPORATS  STOCK. 

The  jproperty  of  a  shareholder  of  a  cor^ 
poration  m  its  dbares  of  stock  for  the  purpose 
of  taxation  is  a  separate  and  distinct  species  of 
property  from  the  property,  whether  real,  per- 
sonal, or  mixed,  owned  by  the  corporation  itself 
as  a  legal  entity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  110 ;   Dec.  Dig.  |  47.*1 

6.  Taxation    01    25*)— Method    of    Valua- 
tion—Po  web  OF  Leoislatubs. 

It  is  within  the  power  of  the  Legislature 
under  the  Constitution  to  prescribe  the  method 
by  whidi  the  value  of  all  property  subject  to 
taxation  is  to  be  determined. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  50 ;  Dec.  Dig.  i  25.*] 

7.  Taxation  (|  333*)  —  Valuation  —  Deduc- 
tion OF  Debits. 

In  listing  property  for  taxation,  taxpayers 
may  deduct  debts  due  by  them  and  list  the 
balance  as  taxable  solvent  credits. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  557 ;   Dec  Dig.  S  333.*] 

8.  Statutes  (|  181*)— Constbuction— Intent 

OF  IiEGISLATUBE. 

A  statute  should  be  construed  with  refer- 
ence to  the  intent  scoi>e,  and  purpose  of  the 
Legislature,  and  to  ascertain  such  purpose  the 
courts  must  give  effect  to  all  its  provisions,  un- 
less to  do  so  would  violate  the  provisions  of 
the  fundamental  law  or  produce  irreconcilable 
conflicts  in  the  statute  itself,  and  the  use  of 
inapt^  inaccurate,  or*  improper  terms  will  not 
invalidate  a  statute  when  the  real  meaning  of 
the  Legislature  can  be  gathered  from  the  con- 
text or  general  purpose  and  tenor  of  the  enact- 
nient 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  259,  263 ;   Dec.  Dig.  §  181.*] 

9.  Banks   and   Bankino   (J  41*)— Pubposb 

OF    SUBPLUS. 

The  primary  purpose  of  a  bank  surplus  is 
the  accumulation  of  a  sum  against  which  bad 
debts  may  be  diarged,  so  that  at  all  times  the 
capital  may  be  kept  unimpaired. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  55;  Dec.  Dig.  i  41.*] 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court;  Wake  Coun- 
ty;  Guion,  Judge. 

Submission  of  controversy  by  John  T. 
Pullen  and  another  against  the  Corporation 
Commission.  Judgment  for  defendant,  and 
plaintiffs  api)eaL     Reversed  and  remanded. 

This  was  a  controversy  without  action  sub- 
mitted to  Gulon,  J.  From  a  Judgment  adverse 
to  the  plaintiffs,  filed  on  April  19,  1910,  they 
have  appealed  to  this  court 

Omitting  the  merely,  formal  parts*  of  the 
submission,  the  facts  agreed  to  as  determin- 
ing this  controveriQr  are  thus  stated: 

(1)  That  the  Corporation  Commission  is  a 
department  of  the  state  government,  created 
by  law  and  charged  with  certain  duties, 
among  which  duties  is  exercising  the  powers 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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and  dndes  of  state  tax  commlsslonen.  That 
their  offloe  is  in  the  city  of  Raleic^,  Wake 
county,  N.  CX 

(^  That  the  Raleigh  Savings  Bank  &  Trust 
Company  is  a  bank  and  savings  institution, 
duly  created  by  law,  having  a  capital  and  a 
surplus,  whose  office  and  place  of  business  is 
in  the  city  of  Raleigh,  and  that  John  T. 
PuUen  is.  a  stockholder  therein,  as  shown  by 
the  books  of  the  company,  and  is  a  citizen  of 
Wake  county,  (a)  That  the  asylum  or  1949 
bonds,  herein  referred  to,  were  sold  by  the 
state  of  North  Carolina  at  a  price  of  103,  the 
same  bearing  4  per  cent  interest  per  annum, 
payable  semiannually,  and  not  due  until 
July  1,  1949,  as  expressed  in  said  bond,  and 
that  said  bonds  were  sold  upon  the  faith  of 
the  state,  as  pledged  in  the  act  authorizing 
their  issue.  That  at  the  time  of  such  sale  the 
legal  rate  of  interest  for  money  loaned  in 
North  Carolina  was  6  per  cent,  per  annum,  all 
banking  institutions  being  authorized  to  take 
interest  In  advance ;  and  that  at  the  time  of 
such  sale  the  outstanding  bonds  of  the  state 
of  North  Carolina  bearing  4  per  cent  interest 
were  sold  on  the  financial  markets  at  102, 
such  sales  being  below  the  price  brought  by 
the  bonds  above  referred  to. 

(3)  That  John  T.  PuUen  is  Interested  direct- 
ly in  the  assessment  of  the  stock,  as  the  fail- 
ure to  deduct  these  asylum  or  1949  bonds 
from  the  surplus  In  arriving  at  the  assess- 
ment of  the  stock  will  directly  affect  to  his 
injury  and  loss  that  amount  of  state,  county, 
and  city  taxes  paid  by  him  on  said  stock. 

(4)  That  on  the  6th  dky  of  March,  A.  D. 
1909,  the  General  Assembly  of  North  Carolina 
enacted  *'An  act  to  issue  bonds  to  carry  out 
the  act  of  1907,  for  the  care  of  the  Insane  of 
the  state,"  which  act  is  known  as  chapter  510 
of  the  Public  Acts  of  1909,  a  copy  of  which 
act  is  hereto  attached  and  marked  '^Exhibit 
A" ;  said  act  reading,  in  section  4,  as  follows: 
"Sec.  4.  The  said  bonds  and  coupons  shall  be 
exempt  from  all  state,  county  or  municipal 
taxation  or  assessment,  direct  or  indirect, 
general  or  special,  whether  imposed  for  pur- 
poses of  general  revenue  or  otherwise,  and 
the  interest  paid  thereon  shall  not  be  sub- 
ject to  taxation  as  for  income,  nor  shall  said 
bonds  and  coupons  be  subject  to  taxation 
when  constituting  a  part  of  the  surplus  of  any 
bank,  trust  company  or  other  corporation." 

(5)  That  on  or  about  the  1st  day  of  July, 
1909,  the  state  of  North  Carolina,  acting 
through  its  Governor  and  State  Treasurer, 
issued  1500,000  of  asylum  bonds,  now  known 
as  1949  bonds,  authorized  by  the  act  Just 
above  referred  to,  and  sold  the  same  to  vari- 
ous parties,  both  within  and  without  the  state 
of  Nor^  Carolina. 

(6)  That  at  the  session  of  the  Legislature 
of  1909  the  General  Assembly  passed  the  reve* 
hue  and  machinery  acts,  known  respectively 
as  chapters  438  and  440,  the  same  regulating 
the  listing  and  collection  of  taxes  levied  and 
imposed  for  raising  revenue  for  the  state  of 
North  Carolina ;  the  said  chapter  440,  among 


other  things,  providing,  In  section  33  (In  part) 
relative  to  taxation  of  Danks»  banking  associa- 
tions, or  savings  institutions,  as  follows  r 
"The  value  of  such  shares  shall  be  determin- 
ed as  is  hereinafter  In  this  section  provided. 
Every  bank,  banking  association  or  savings 
Institution  (whether  state  or  national)  shall 
list  its  real  estate  in  the  county,  city  or  town 
in  which  such  real  estate  is  located,  for  the 
purposes  of  state,  county  and  municipal  taxa- 
tion. Every  such  bank,  banking  association 
or  savings  institution  shall,  during  the  month 
of  June,  list  annually  with  the  Corporation 
Commission,  In  the  name  and  for  its  share- 
holders, all  the  shares  of  its  capital  stock, 
whether  held  by  residents  or  nonresidents, 
at  its  market  value  on  the  first  day  of  June, 
or,  if  it  have  no  market  value,  then  at  its 
actual  value  on  that  day,  from  which  market 
or  actual  value  shall  be  deducted  the  assessed 
value  of  the  real  and  personal  property  which 
such  bank,  banking  association  or  savings  in- 
stitution shall  have  listed  for  taxation  in  the 
county  or  counties  where  such  real  and  per- 
sonal estate  is  located.  The  actual  value  of 
such  shares,  where  such  shares  have  no  mar- 
ket value,  shall  be  ascertained  by  adding  to- 
gether the  capital  stock,  surplus  and  undivid- 
ed profits  and  deducting  therefrom  tbe 
amount  of  real  and  personal  property  owned 
by  said  institution  on  which  it  pays  tax,  and 
dividing  the  net  amount  by  the  number  of 
shares  in  such  Institution.  Insolvent  debts 
due  said  institution  may  be  deducted  from  the 
items  of  undivided  profits  or  surplus,  if  item 
ized  and  sworn  to,  and  forwarded  to  the  Cor- 
poration Commission  by  the  cashier  of  such 
institution.  If  the  Corporation  Commission 
shall  have  reason  to  believe  that  the  market 
or  actual  value  as  given  in  is  not  its  true 
value,  it  shall  ascertain  such  true  value  by 
such  examination  and  investigations  as  to  It 
seems  proper,  and  change  the  value  as  giveu 
in  to  such  amount  as  it  ascertains  the  true 
value  to  be,  which  action  on  the  part  of  the 
Corporation  Commission  may  be  reviewed  by 
the  superior  court,  by  an  action  brought 
against  the  Corporation  Commission  in  its 
official  capacity  by  the  party  aggrieved." 

(7)  That  the  Raleigh  Savings  Bank  &  Trust 
Company  is  a  bank  and  savings  institution, 
having  a  capital  and  a  surplus,  and  that  a 
part  of  said  surplus  is  Invested  in  the  bonds 
issued  under  Acts  1909,  c.  510,  commonly 
known  as  the  asylum  bonds  or  1949  bonds, 
and  that  it  bought  the  same  upon  the  faith 
of  the  state  of  North  Carolina,  as  pledged  in 
chapter  510  of  the  Public  Laws  of  1909,  pay- 
ing for  the  same  out  of  its  surplus. 

(8)  That  the  said  Raleigh  Savings  Bank  & 
Trust  Company  has  made  return  to  the  Cor- 
poration Commission,  as  is  required  In  sec- 
tion 33  of  the  machinery  act  of  1909  (Acts 
1909,  c.  440),  for  the  assessing  of  the  shares 
of  stock  held  by  the  stockholders  In  said  cor- 
poration, in  accordance  with  law,  which  said 
assessment  the  Corporation  Commission  is 
directed  to  make  and  certify  to  the  several 
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coimtleB  where  the  stockholders  reside^  as 
the  value  of  said  stock  for  taxation. 

(9)  That  the  Corx>oration  Commission,  In 
accordance  with  the  statute  providing  for 
the  assessment  of  capital  stock  of  banks,  have 
assessed  and  appraised  the  value  of  the 
shares  of  stock  of  the  Raleigh  Savings  Bank 
ft  Trust  Company  by  adding  together  the 
capital  stock,  surplus,  and  undivided  profits 
and  deducting  therefrom  the  real  and  person- 
al property  owned  by  said  institution,  on 
which  it  pays  tax,  and  dividing  the  net 
amount  by  the  number  of  shares  in  said  insti- 
tution. That  the  said  Corporation  Commis- 
sion did  not  deduct  from  the  surplus  the 
asylum  or  1949  bonds  (those  authorized  by 
chapter  510  of  the  Public  Laws  of  1909)  own- 
ed by  the  said  Raleigh  Savings  Bank  ft  Trust 
Company;  they  holding  that  the  same  was 
not  deductable,  as  a  nmtter  of  law,  in  arriving 
at  this  assessment,  to  which  assessment  the 
said  Raleigh  Savings  Bank  ft  Trust  Company 
and  John  T.  PuUen,  a  stockholder  of  said 
company,  have  excepted  and  announced  their 
intention  of  bringing  an  action  against  the 
Corporation  Commission  in  the  superior  court 
of  Wake  county  In  its  official  capacity,  to  re- 
view the  action  of  the  said  Corporation  Com- 
mission. 

(10)  That  a  tender  of  all  taxes,  admitted  by 
the  aggrieved  parties  to  be  due,  have  been 
made  before  the  submlssion^f  this  controver- 
sy without  action. 

(11)  With  a  view  of  facilitating  the  arriv- 
ing at  a  determination  of  the  rights  of  the 
parties,  it  has  been  agreed  to  present  the  sub- 
mission of  this  case,  containing  the  facts  uj)- 
on  which  the  controversy  depends,  to  the  su- 
perior court  of  Wake  county  for  its  determi- 
nation and  rendition  of  judgment  thereon,  as 
if  the  action  were  pending. 

The  Judgment  rendered  by  his  honor,  upon 
the  above  facts,  Is  as  follows:  "North  Caro- 
lina— Superior  CJourt  [Title  of  Cause.]  The 
court,  by  consent  of  parties,  having  heard 
argument  in  this  case  agreed,  is  of  opinion, 
and  so  adjudges,  that  the  ruling  of  the  Corpo- 
ration Commisson  herein  be  and  the  same  is 
hereby  affirmed,  and  it  is  adjudged  that  the 
$55,000  of  surplus  invested  in  these  bonds 
should  not  be  and  shall  not  be  deducted  in 
arriving  at  the  value  of  each  share  of  stock 
for  the  purpose  of  taxation.  The  plalntififs 
will  pay  the  cost  hereof.  Plalntififs  except 
Appeal  by  the  plalntififs.  Bond  of  $50  ad- 
Judged  sufficient,  on  appeal,  and  the  case 
agreed  on  the  entire  papers  in  this  contro- 
versy without  action,  and  this  Judgment  will, 
by  consent,  constitute  the  case  on  appeal. 
April  19,  1910." 

The  plaintiffs  appealed. 

W.  H.  Pace,  A.  B.  Andrews,  Jr.,  and  R.  H. 
Battle  ft  Son,  for  appellants.  Aycock  ft  Wins- 
ton, for  appellee. 

HANNINGi  J.  The  General  Assembly  of 
tills  state,  at  its  session  in  1909,  authorized 


(chapter  510,  Pub.  Laws  1909)  the  issue  of 
$500,000  of  bonds  of  the  state  to  pay  the  ex- 
penditure of  that  sum,  authorized  by  the  Gren- 
eral  Assembly  of  1907,  for  the  enlargement  of 
the  state  institutions  for  the  care  of  Its 
mental  defectives.  Section  4  of  that  act  pro- 
vides: "The  said  bonds  and  coupons  shall  be 
exempt  from  all  state,  county  or  municipal 
taxation  or  assessment,  direct  or  indirect, 
general  or  special,  whether  imposed  for  pur- 
poses of  general  revenue  or  otherwise,  and  the 
interest  paid  thereon  shall  not  be  subject  to 
taxation  as  for  income,  nor  shall  said  bonds 
or  coupons  be  subject  to  taxation  when  con- 
stituting a  part  of  the  surplus  of  any  bank, 
trust  company  or  other  corporation."  The 
uniform  and  well-settled  policy  of  the  state — 
certainly  since  1852,  and  its  power  to  do  so 
seems  never  to  have  been  doubted  or  ques- 
tioned— has  been  to  exempt  its  own  bonds 
and  certificates  of  debt  from  taxation.  Acts 
1852,  c.  10,  §  3;  Rev.  Ck)de  1879,  c.  90,  S  5; 
Acts  1879,  c.  96, 1  3 ;  Code,  |  3573 ;  Acts  1905, 
c.  543,  i  4 ;  Revlsal  1905,  §§  5022,  5031.  In  the 
act  herein  quoted  (section  4,  c.  510,  Acts  1909) 
this  purpose  and  Intent  is  expressed  In  lan- 
guage so  dear  and  unambiguous  that  it  can 
admit  of  no  uncertainty.  The  particular  in- 
hibition of  this  section,  which  Is  presented 
for  our  Interpretation,  and  which  is  not 
found  in  any  preceding  act  authorizing  the 
issue  of  state  bonds,  is  the  last  clause,  in 
these  words:  "Nor  shall  said  bonds  and  cou- 
pons be  subject  to  taxation  when  constitut- 
ing a  part  of  the  surplus  of  any  bank,  trust 
company  or  other  corporation."  Omitting 
these  words  from  the  section,  it  is  clear  that 
the  bonds  and  coupons  and  interest  paid 
thereon  are  exempted  from  all  state,  county, 
or  municipal  taxation  or  assessment,  direct 
or  indirect,  general  or  special,  whether  lm« 
posed  for  general  revenue  or  otherwise,  and 
this  is  true  regardless  of  their  ownership, 
whether  by  individuals,  partnerships.  Joint- 
stock  associations,  or  corporations,  and 
whether  constituting  a  part  of  the  capital, 
surplus,  or  undivided  profits  of  the  corpora- 
tion. In  the  hands  of  the  owner,  and  how- 
ever held,  and  regardless  of  what  part  of  his 
money  is  invested  in  them,  the  state  bonds 
Issued  under  this  act  are  clearly  exempted 
from  all  taxation,  general  or  special,  direct 
or  indirect.  This  being  the  dear  intent  and 
policy  of  the  state  speaking  through  the  leg- 
islative department,  and  exercising  a  i>ower 
uniformly  recognized  and  conceded,  it  is  our 
plain  duty  to  uphold  the  will  of  the  state,  and 
not  to  be  astute  to  search  for  ways  to 
evade  it. 

It  is,  likewise,  well-settled  by  the  language 
of  our  state  Constitution,  by  many  decisions 
of  this  court,  and  of  the  Supreme  Court  of  the 
United  States,  and  now  generally  accepted 
law,  that  the  property  of  a  shareholder  of  a 
corporation  in  Its  shares  of  stock  is  a  separate 
and  distinct  spedes  of  property  from  the 
property,  whether  real,  personal,  or  mixed, 
held  and  owned  by  the  corporation  itself  as  a 
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legal  entity.  It  would  be  useless  to  cite  au- 
thority to  supi)ort  a  proposition  so  well  estab- 
lished and  generally  accepted.  Const,  art. 
5,  §  3,  commands  that:  "Laws  shall  be  pass- 
ed taxing,  by  a  uniform  rule,  all  moneys, 
credits,  Investments  in  bonds,  stocks,  joint- 
stock  coihpanles,  or  otherwise;  and  also  all 
real  and  personal  property  according  to  its 
true  value  in  money."  It  is  apparent,  from 
an  examination  of  the  taxing  laws  of  the 
state,  that  the  legislative  department  has 
attempted  to  observe  and  enforce  the  man- 
date of  the  Constitution.  In  Com'rs  v. 
Tobacco  Co.,  116  N.  C.  441,  21  S.  B.  423,  in 
discussing  the  several  forms  of  taxation  to 
which  corporations  were  subject  under  the 
Constitution,  this  court  said:  "As  to  corpora- 
tions, by  all  the  authorities,  it  is  in  the  pow- 
er of  the  Legislature  to  lay  the  following 
taxes,  two  or  more  of  them  in  its  discretion 
at  the  same  time:  (1)  To  tax  the  franchise 
(including  in  this  the  power  to  tax  also  the 
corporate  dividends).  (2)  The  capital  stock. 
(3)  The  real  and  personal  property  of  the 
corporation.  This  tax  is  imperative  and  not 
discretionary  under  the  ad  valorem  feature 
of  the  Constitution.  (4)  The  shares  of  stock 
in  the  hands  of  the  stockholder.  This  is 
also  imperative  and  not  discretionary."  In 
that  case  the  court  also  held  that  it  was  com- 
petent for  the  Legislature,  in  the  method 
adopted  by  it,  to  tax  the  shares  of  stock  in 
the  hands  of  shareholders,  to  require  the 
corporation  by  Its  proper  officer  to  file  a  list 
of  the  shareholders  and  the  corporation  to 
pay  the  taxes  assessed  against  the  shares 
of  stock,  and  "this  does  not  afTect  the  liabili- 
ty of  the  shares  to  tax  as  the  property  of  the 
shareholders,  but  is  simply  for  the  conveni- 
ence of  the  state  in  collecting  the  tax.  The 
effect  is  merely  to  change  the  situs  of  the 
shares  for  taxation  from  the  residence  of  the 
owner  to  the  locality  where  the  chief  office  of 
the  corporation  is  situated,  as  was  held  in 
Wiley  V.  Commissioners,  111  N.  C.  399  [16 
S.  E.  542]."  In  Home  Savings  Bank  v.  Des 
Moines,  205  U.  S.  503,  27  Sup.  Ct  571,  61  L. 
E}d.  901,  the  Supreme  Court  of  the  United 
States,  speaking  through  Justice  McKenna, 
said:  "It,  however,  is  not  an  uncommon,  and 
is  an  entirely  legitimate,  method  of  collect- 
ing taxes,  to  require  a  corporation,  as  the 
agent  of  the  shareholders,  to  pay  in  the  first 
instance  the  taxes  upon  shares,  as  the  proj)- 
erty  of  the  owners,  and  look  to  the  share- 
holders for  reimbursement"  The  tax  in 
such  cases  would  be  a  tax  upon  the  shares  of 
stock,  and  not  a  tax  upon  the  corporation. 
It  would  be  a  mere  method  of  collecting  the 
tax,  and  ndt  a  change  of  the  subject-matter 
of  taxation. 

It  is,  likewise,  within  the  power  of  the 
Legislature,  under  the  Constitution,  to  pre- 
scribe the  method  by  which  the  value  of  all 
property  subject  to  taxation  is  to  be  ascer- 
tained and  determined ;  and  the  method  pre- 
scribed by  the  Legislature,  and  which  has 
'^een  prescribed  for  many  years,  for  fixing 


the  value  for  taxation  of  bank  shares,  la 
found  in  section  33,  c.  440,  Acts  1909,  and  is 
as  follows:  "Every  bank,  banking  associa- 
tion or  savings  institution  (whether  state  or 
national)  shall  list  its  real  estate  in'  the 
county,  city  or  town  in  which  such  real  es- 
tate is  located,  for  the  purpose  of  state, 
county  and  municipal  taxation.  Every  such 
bank,  banking  association  or  savings  institu- 
tion shall,  during  the  month  of  June,  list 
annually  with  the  Corporation  Commission, 
in  the  name  and  for  its  shareholders,  all  the 
shares  of  its  capital  stock,  whether  held  by 
residents  or  nonresidents,  at  its  market  value 
on  the  first  day  of  June,  or,  if  it  have  no 
market  value,  then  at  its  actual  value  on  that 
day,  from  which  market  or  actual  value  shall 
be  deducted  the  assessed  value  of  the  real 
and  personal  property  which  such  bank, 
banking  association  or  savings  institution 
shall  have  listed  for  taxation  in  the  county 
or  counties  wherein  such  real  estate  Is  lo- 
cated. The  actual  value  of  such  shares, 
where  such  shares  have  no  market  value, 
shall  be  ascertained  by  adding  together  the 
capital  stock,  surplus  and  undivided  profits, 
and  deducting  therefrom  the  amount  of  real 
and  personal  property  owned  by  said  institu- 
tion on  which  it  pays  tax,  and  dividing  the 
net  amount  by  the  number  of  shares  in  said 
institution.  Insolvent  debts  due  said  insti- 
tution may  be  deducted  from  the  items  of 
undivided  profits  or  surplus,  if  itemized  and 
sworn  to,  and  forwarded  to  the  (Corporation 
(Commission  by  the  cashier  of  sucb>  institu- 
tion." It  is  further  provided  that  the  com? 
mission  may.  If  it  desire,  make  such  examin- 
ation and  investigation  as  It  may  believe  to 
be  advisable  to  ascertain  the  market  or  act- 
ual value,  and  its  action  may  be  reviewed 
by  an  action,  such  as  the  present  OEise  is,  in 
the  superior  court  This  has  been  for  many 
years  substantially  the  method  prescribed  by 
the  Legislature  of  the  state  for  ascertaining 
the  taxable  value  of  the  shares  of  stock  in 
banking  institutions,  whether  state  or  na- 
tional, and  the  only  change  of  note  was 
made  by  the  Acts  of  1909,  in  changing  the 
authorities  to  appraise  the  stock  from  the  Au- 
ditor of  the  State  to  the  Corporation  Commls- 
*sion.  In  speaking  of  this  section,  this  court, 
in  Lumber  Co.  v.  Smith,  151  N.  O.  70,  65  S. 
B.  641,  through  Mr.  Justice  Hoke,  said:  "In 
the  case  of  banks,  their  realty  is  listed  in  the 
county,  and,  on  report  made  as  required  by 
this  section,  the  value  of  the  shares  is  ap- 
praised and  determined  by  the  commission, 
and  this,  with  the  sworn  list  of  stockholders, 
is  certified  by  the  commissioners  to  the  coun- 
ty authorities,  to  the  end  that  the  proper 
amount  may  be  assessed  against  the  individ- 
ual holders  of  the  same.  This  is  done  in  or- 
der to  conform  the  taxation  of  all  banks  to 
the  method  permissible  in  the  case  of  na- 
tional banks,  and  in  order  to  make  the  tax- 
ation equal  and  uniform  throughout  the 
state  on  all  institutions  of  that  class.  There 
is  much  to  be  said  in  support  of  the  scheme 
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of  taxaticm  contained  in  these  statutes,  tend- 
ing, as  it  does,  to  uniformity  and  consistency 
of  ruling  on  the  various  and  important  ques* 
tions  presented,  and,  under  an  intelligent 
and  conservative  administration,  the  law  is 
proving  itself  to  be  a  satisfactory  and  worlc- 
able  system.  These  are  matters,  however, 
more  properly  for  legislative  consideration, 
and  are  not  dwelt  upon;  the  only  question 
for  us  being  the  power  of  the  Legislature  tx> 
«iact  the  law  and  Its  correct  Interpretation." 
It  will  be  observed  that,  in  the  section  of 
the  machinery  act  under  consideration,  it  is 
made  the  duty  of  the  defendant  commission 
to  deduct  from  both  the  market  and  the  act- 
ual value  of  the  shares  of  stock,  as  ascertain- 
ed by  it  before  fixing  the  taxable  value  of 
such  shares,  the  aggregate  of  the  real  and 
personal  property  listed  by  the  banjdng  in- 
stitution. The  principle  of  deducticm  is 
further  recognized  in  the  cases  of  individu- 
als and  corporations,  when  they  come  to  list 
their  solvent  credits,  In  that  from  their  solv- 
ent credits  they  are  authorized  to  deduct 
their  obligations  or  debts  due  by  them,  and 
the  balance  is  to  be  listed  as  taxable  solv- 
ent credits.  This  principle  is  recognized 
by  the  Supreme  Court  of  Illinois  as  consti- 
tutional, in  Xx>an  Ass'n  v.  Keith,  153  111.  609, 
39  N.  E.  1072,  28  L.  R.  A.  65.  The  Legislat- 
ure has  for  many  years  recognized  this  as 
an  equitable  system  of  taxation;  it  has  been 
incorpoi^ated  for  more  than  25  years  in  our 
system  of  taxation,  and  this  notwithstand- 
ing that  it  has  been  well  settled  by  repeated 
decisions  of  this  and  other  courts  tiiat  shares 
of  stock  are,  in  the  hands  of  the  shareholder, 
separate  and  distinct  property  from  the  prop- 
erty of  the  corporation.  The  fairness  and 
justness  of  the  principle  of  deductions  in  the 
method  of  ascertaining  the  taxable  value  of 
the  subjects  of  taxation,  in  order  to  avoid 
the  essential  harshness  and  inequity  of  double 
taxation,  was,  we  think,  distinctly  sanctioned 
as  long  ago  as  1882,  in  Railroad  v.  Com'rs 
of  Wake,  87  N.  C.  414.  That  case  was  pre- 
sented to  this  court  on  appeal  by  both  par- 
ties, from  the  judgment  of  the  superior  court, 
and  in  delivering  the  unanimous  opinion  of 
the  court  Chief  Justice  Smith,  as  pertinent 
to  the  present  matter,  said:  "3.  The  oom- 
missfoners  object,  further,  that  the  assessed 
value  of  the  preferred  stock  should  be  re- 
duced by  the  value  of  the  real  estate  and 
franchise  as  taxed  separately  in  the  several 
counties  traversed  by  the  road.  The  ruling 
of  the  court  In  directing  the  reduction  is 
obviously  made  to  avoid  the  imposition  of  a 
double  tax,  since  the  value  of  all  property 
owned  by  a  corporation,  in  whatever  con- 
sisting, and  including  the  franchise,  is  the 
true  and  fair  measure  of  the  value  of  all  its 
fttock,  and  hence  the  General  Assembly  per- 
mits stockholders,  in  valuing  their  shares, 
to  'deduct  their  ratable  proportion  of  tax 
paid  by  the  corporation  upon  its  property  as 
such  'in  this  state.'  Section  8,  par.  6.  The 
section  leaves  it  somewhat  uncertain  wheth- 


er'the  value  of  stock  is  to  be  reduced  by  the 
value  of  corporate  property  taxed,  and  the 
tax  levied  upon  the  difference,  or  the  tax 
upon  the  former  is  to  be  abated  to  the  ex- 
tent of  the  tax  upon  the  latter;  but  we  in- 
terpret the  latter  to  be  the  meaning.  The 
effect  of  the  ruling  of  the  court  is  to  deprive 
the  counties  through  which  the  road  passes 
of  assessments  of  the  corporate  property  in 
each,  end  transfer  them  to  the  county  of 
Wake,  while  it  is,  in  our  opinion,  the  purpose 
of  the  statute  to  allow  the  taxpaylng  share- 
holder to  deduct  from  the  tax  on  his  shares 
a  ratable  part  of  the  tax  paid  upon  the  cor- 
porate property  elsewhere  by  the  corporation 
itself,  but  not  to  withdraw  from  taxation  In 
other  counties  such  property  of  the  corpora- 
tion therein  as  is  liable  to  assessment  and 
taxation.''  Again,  in  Railroad  v.  Com'rs  of 
Alamance,  91  N.  C.  454,  this  court,  again 
speaking  through  the  Chief  Justice,  inter- 
preting Acts  1881,  c  117,  I  8,  subd.  6,  said: 
"In  the  concluding  clause,  amended  by  Acts 
1883,  c.  363,  i  8,  to  remove  the  obscurity 
pointed  out  in  Railroad  v.  Com'rs  of  Wake, 
87  N.  a  426,  it  is  provided  that  stockhold- 
ers in  valuing  their  shares  may  deduct  their 
ratable  proportion  of  the  value  of  taxable 
property,  the  tax  whereof  is  paid  by  the 
corporation.' " 

The  power  of  the  Legislature  to  authorize 
deductions  to  be  made  by  the  taxpayer  In 
the  method  it  has  prescribed  for  ascertaining 
the  taxable  value  of  some  of  the  subjects  of 
taxations  has  been  continuously  exercised 
under  the  Interpretation  of  the  Constitution 
by  this  court  in  the  cases  cited  above.  If 
the  reason  moving  the  Legislature  to  con- 
cede a  deduction  was  based  upon  a  desire  to 
avoid  apparently  double  taxation,  and  this 
was  a  legitimate  exercise  of  Its  discretion, 
we  cannot  see  why  it  could  not  be  moved  to 
exercise  a  similar  discretion  in  favor  of  a 
species  of  property  which  the  fixed  policy 
of  the  state,  for  more  than  half  a  century, 
has  been  to  exempt  from  taxation,  which 
the  Legislature  by  its  act  in  1909  has,  In  the 
most  unequivocal  terms,  forbidden  to  be 
taxed  by  the  state,  county,  city,  or  town, 
generally  or  specially,  directly  or  Indirectly. 
This  inhibition  of  taxation  can  only  be  of 
advantage  to  the  state's  own  citizens  and 
corporations;  to  the  stranger  It  can  be  of 
no  advantage,  as,  living  beyt>nd  the  terri- 
torial limits  of  the  state,  he  is  beyond  the 
reach  of  its  taxing  power.  The  state  and 
its  taxpayers  are  not  without  compensating 
advantage  for  this  exemption  from  taxation 
conferred  upon  the  bonds  issued  by  the  state, 
because  It  is  thereby  enabled  to  sell  its 
bonds,  bearing  Interest  at  only  4  per  cent., 
not  only  at  their  par  value,  but  at  a  pre- 
mium, and  thus  if  residents  and  citizens  of 
the  state — those  liable  to  pay  it  tribute  in 
taxes — own  the  bonds  of  the  state,  what  the 
state  and  its  taxing  subdivisions,  created  by 
it,  may  lose  in  revenue  by  permitting  the 
bonds  to  be  taxed.  Is  saved  by  the  state  and 
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its  taxpayers  In  having  to  pay  a  much  re- 
duced rate  of  Interest  on  the  bonds. 

The  only  remaining  question,  prescKQted  by 
the  argument  and  arising  upon  the  record, 
to  be  determined  by  us,  is:  Does  the  act  au- 
thorize the  deduction  of  these  bonds  to  be 
made  when  constituting  a  part  of  the  sur- 
plus of  any  bank,  trust  company,  or  other 
corporation?  Does  this  plainly  appear  tx)  be 
the  meaning  of  the  act  and  the  legislative 
intent? 

The  settled  rule  of  statutory  construction 
is  that  a  statute  should  be  construed  with 
reference  to  the  intended  scope  and  purpose 
of  the  Legislature,  and,  in  order  to  ascer- 
tain the  purpose,  the  courts  must  give  effect 
to  all  of  its  clauses  and  provisions  unless  to 
do  so  would  violate  the  provisions  of  the 
fundamental  law  or  produce  Irreconcilable 
conflicts  in  the  statute  itself;  nor  will  the 
use  of  inapt,  inaccurate,  or  improper  terms 
or  phrases  invalidate  a  statute,  when  the 
real  meaning  of  the  Legislature  can  be  gath- 
ered from  the  context  or  from  the  general 
purpose  and  tenor  of  the  enactment.  Spenc- 
er V.  Railroad,  137  N.  C.  110,  49  S.  E.  96,  1 
L.  R.  A.  (N.  S.)  6(H;  Fortune  v.  Commission- 
ers, 140  N.  C.  322,  52  S.  E.  950;  Board  of 
Education  v.  Commissioners,  137  N.  C.  310  ;i 
Black  on  Interpretation  of  Laws,  56.  It  is 
also  said  in  Mordecars  Law  Lectures,  p.  22: 
"The  construction  given  to  a  statute  by  the 
executive  officers  of  the  government  con- 
temporaneously with  its  passage  is  entitled 
to  great  weight  with  the  courts.**  It  ap- 
pears from  the  public  records  of  the  state 
that  for  many  years  prior  to  1909,  and  while 
the  Auditor  of  the  State  was  the  authority 
authorized  to  ascertain  and  appraise  the 
value  of  stock  In  banking  institutions,  he  de- 
ducted, under  the  advice  of  the  law  officer  of 
the  state,  the  state  bonds  held  by  the  banks 
from  their  total  assets.  Some  doubt  was 
suggested  as  to  the  validity  of  this  uniform 
practice  of  the  Auditor's  office.  The  Legis- 
lature, in  enacting  the  act  now  under  con- 
sideration, added  to  section  4  these  words: 
"Nor  shall  said  bonds  and  coupons  be  sub- 
ject to  taxation  when  constituting  a  part  of 
the  surplus  of  any  bank,  trust  company  or 
other  corporation."  This  same  language  will 
also  be  found  in  section  4,  c.  399,  Acts  1909, 
being  the  act  '*to  authorize  the  issue  of  state 
bonds  to  pay  off  the  state  bonds  which  fall 
due  on  the  first  day  of  July,  1910."  These 
words  will  be  found  in  no  other  act  author- 
izing the  issue  of  state  bonds.  We  must  as- 
sume that  these  acts  of  such  public  import- 
ance, affecting  the  credit  of  the  state  and  au- 
thorizing the  issue  of  its  bonds,  received  the 
careful  examination  and  scrutiny  of  the 
General  Assembly;  and  that  provisions  in- 
corporated In  them  not  found  in  other  simi- 
lar acts  could  not  pass  unobserved  and 
would  not  have  been  adopted  unless  they  ex- 
pressed some  new  and  distinct  legislative 
intent  The  acts  were  required  by  the  Con- 
stitution and  were  passed  with  distinct  form- 
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ality.  The  bills  had  to  be  read  on  three 
several  days  in  each  branch  of  the  General 
Assembly,  and  on  the  second  and  third  read- 
ings the  ayes  and  noes  were  recorded  as  re- 
quired on  the  Journals  of  each  House.  In 
Acts  1905,  c.  543,  §  5,  in  the  legislation  author- 
izing the  issue  of  bonds  in  settlement  of  the 
South  Dakota  Judgment  and  the  Schafer 
bonds,  the  only  language  used  is,  "Said 
bonds  shall  be  exempt  from  all  taxation  in- 
cluding income  tax."  The  language  used  in 
other  acts  authorizing  the  issue  of  state 
bonds  will  be  found  In  sections  5022  and 
5031,  Revisal  1905. 

In  using  the  language  in  the  act  now  un- 
der consideration,  there  must  have  been,  as 
hereinbefore  observed,  some  distinct  legis- 
lative intent,  and  we  think  this  wUl  be 
found  in  the  machinery  act.  The  fact  that 
the  property  exempt  from  taxation  is  made 
exempt  by  another  act  different  from  the 
machinery  i^ct  does  not  support  the  argument 
that  it  is  not  exempt  from  taxation;  nor 
does  the  fact  that  the  machinery  act  in  terms 
does  not  authorize  the  bonds  to  be  deducted 
support  the  argument  that  it  was  not  the 
legislative  intent  to  have  them  deducted;  for 
in  section  32,  c.  440,  Acts  1909,  that  section, 
which  specifies  what  property  the  taxpayer 
shall  list  for  taxation,  and  calls  specifically 
for  the  listing  of  the  amount  of  credits, 
there  Is  no  reference  whatever  to  state  bonds 
or  other  bonds  of  the  state's  subdivisions 
that  are  legally  exempt  from  taxation.  To 
ascertain  this  exemption  the  taxpayer  and 
the  tax  lister  must  each  look  elsewhere,  to 
other  acts  whose  provisions  will  be  consid- 
ered In  pari  materia.  Wilson  v.  Jordan,  124 
N.  C.  683,  33  S.  EL  139,  and  cases  cited  in 
Annotated  Reports.  Looking  to  and  examin- 
ing the  machinery  act,  we  find  that  the  only 
connection  in  which  the  word  "surplus"  is 
used  is  in  ascertaining  the  taxable  value  of 
shares  of  stock  in  a  corporation,  whether  the 
entire  tax  is  to  be  paid  by  the  corporation  for 
its  shareholder  or  in  part  by  the  sharehold- 
er himself.  This  is  true  not  only  of  the  act 
of  1909,  but  of  all  previous  acts  extending 
over  a  period  of  many  years,  since  the  Leg- 
islature adopted  the  present  method  of  as- 
certaining and  appraising  the  shares  of  stock 
for  taxation.  So  then  it  seems  to  us  in  our 
scheme  of  taxation  the  word  "surplus**  has 
a  distinct  legal  signification,  and  it  must 
have  been  used  with  that  signification  in  the 
act  now  under  review  by  the  legislative 
branch  of  the  government,  which  has  cre- 
ated and  established  our  taxing  system,  and 
which  alone  has  the  power  to  do  so.  Unless 
we  so  interpret  the  statute,  we  shall  fail  to 
give  any  force  and  effect  to  this  language. 
This  we  cannot  do  under  a  well-settled  rule 
of  statutory  interpretation.  These  words 
were  not  needed  in  addition  to  the  other 
clear  and  unambiguous  language  of  the  sec- 
tion to  exempt  these  bonds  from  taxation  as 
the  property  of  a  bank,  whether  consisting 
of  a  part  of  its  capital,  surplus,  or  undivided 
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profits;  the  other  words  of  the  section  were 
plenary  for  this  purpose. 

But  it  is  objected  that  the  Supreme  Court 
ef  the  United  States  has  held,  in  Bank  of 
Commerce  ▼.  Tennessee.  16^  U.  S.  184,  16 
8up.  Ot  456,  40  L.  Ed.  645,  that  the  surplus 
of  a  bank  may  be  taxed  as  a  distinct  species 
of  property;  but  that  decision  does  not  hold 
that,  when  that  surplus  consists  of  nontax- 
able bonds,  it  may  be  taxed.  We  do  not 
think  that  case  decisiye  of  the  present  ques- 
tion. The  facts  presented  in  it  are  substan- 
tially these:  The  state  of  Tennessee,  in 
panting  a  charter  to  the  Bank  of  Commerce, 
stipulated  that  "said  institution  shall  have  a 
lien  on  the  stock  for  debts  due  it  by  the 
stockholders  before  and  in  preference  to  oth- 
er creditors,  except  the  state  for  taxes;  and 
shall  pay  to  the  state  an  annual  tax  of  one- 
half  of  one  per  cent,  on  each  share  of  capi- 
tal stock,  which  shall  be  in  lieu  of  all  other 
taxes."  Subsequently  the  state  passed  an 
act  providing  that  "the  surplus  and  undi- 
vided profits  in  such  bank,  banldng  associa- 
tion, or  other  corporation  shall  be  assessable 
to  said  bank  or  other  corporation,  and  the 
same  shall  not  be  considered  in  the  assess- 
ment of  the  stock  therein."  Previous  to  this 
act  the  state  had  attempted  to  tax  the  share- 
holders upon  their  shares  of  stock  in  addi- 
tion to  the  amount  provided  in  the  charter 
above  quoted,  and  in  a  suit  brought  to  test 
the  validity  of  this  tax,  and  which  suit  final- 
ly reached  the  Supreme  Court  of  the  United 
States  as  Farrlngton  v.  Tennessee,  95  U.  S. 
679,  24  L.  Ed.  558,  it  was  held  that  ''the  ex- 
emption was  a  contract  between  the  state 
and  the  bank  limiting  the  amount  of  tax  on 
each  share  of  stock,  and  that  a  subsequent 
revenue  law  of  the  state  which  imposed  ad- 
ditional taxes  on  the  shares  in  the  hands  of 
the  shareholders  impaired  the  obligation  of 
the  contract  and  was  void.'*  In  the  Bank  of 
Commerce  Case,  supra,  the  court,  in  referring 
to  the  Farrlngton  Case,  said:  **We  do  not 
think  under  the  circumstances  that  we  ought 
to  come  to  a  different  conclusion  upon  the 
question  of  exemption  from  that  which  was 
arrived  at  by  this  court  in  the  Farrlngton 
Case."  And  the  court  held  that  the  pro- 
vision of  the  bank  charter  having  been  con- 
strued to  be  a  contract  limitation  of  the 
power  to  tax  the  shares  of  stock  as  the  prop- 
erty of  the  shareholder,  it  would  not  extend 
Its  benefits  to  exempt  the  corporate  property 
fvom  taxation,  and,  as  the  revenue  act  only 
taxed  the  surplus  and  undivided  profits  of 
the  corporation,  such  tax  did  not  impair  the 
obligation  of  a  contract  and  was  within  the 
power  of  the  state;  and  therefore  the  state 
could  tax  the  entire  capital,  surplus,  and  un- 
divided profits  of  the  bank. 

We  do  not  think  that  case  authority  against 
our  interpretation  of  the  act  now  under  con- 
sideration. The  primary  purpose  of  a  bank 
surplus  is  the  accumulation  of  a  sum  against 
which  bad  debts  may  be  charged  so  that  at 
all  times  the  capital  may  be  kept  unimpaired. 
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This  is  required  by  the  national  banking  act 
The  only  connection  in  which,  as  we  bare 
observed,  that  the  word  ''surplni**  Is  med  In 
our  taxing  system,  now  estabUahed  fu  more 
than  a  quarter  of  a  century,  is  that  It  ap- 
pears in  the  method  prescribed  for  ascertain- 
ing the  taxable  value  of  shares  of  stock.  We 
think,  therefore,  that  it  was  within  the  pow- 
er of  the  Legislature  to  authorize  a  deduc- 
tion of  the  bonds  issued  under  the  provisions 
of  this  particular  act  of  the  General  Assem- 
bly when  they  constituted  a  part  of  the  sur- 
plus of  a  banking  institution,  in  ascertain- 
ing the  taxable  value  of  the  shares  of  stock, 
and  that  the  legislative  intent  to  have  such 
deduction  made  is  expressed  with  sufficient 
clearness  for  this  court  to  discover  such  in- 
tent, especially  when  this  act  is  construed  in 
connection  with  section  83,  c.  440,  Acts  1909, 
known  as  the  "machinery  act"  By  such  in- 
terpretation we  give  effect  to  the  legislative 
intent  without  disregarding  any  clause  of  the 
act,  which  we  could  not  do  by  any  other  in- 
terpretation; and  at  the  same  time  we  give 
effect  to  the  well-settled  policy  of  our  plan 
of  taxation  to  tax  the  shares  of  stock  in 
banking  institutions  as  a  separate  and  dis- 
tinct species  of  property.  The  deduction  of 
investment  in  these  bonds  by  a  bank  can  be 
made  only  when  the  bonds  constitute  a  part 
of  the  surplus  of  such  Institution.  If  a  part 
or  all  of  the  capital  stock  or  undivided  profits 
are  invested  in  these  bonds,  the  claim  of  the 
shareholder  for  a  deduction  cannot  be  sus- 
tained, as  the  language  of  the  act  compre- 
hends only  the  surplus.  If  all  the  surplus 
is  invested  in  these  particular  bonds,  and 
there  are  no  undivided  profits,  then  the 
shares  of  stock  would  be  appraised  at  not 
over  their  par  value,  subject  to  the  deduc- 
tion of  the  value  of  the  real  estate  and  per- 
sonal property  owned  by  the  bank  and  al- 
ready taxed.  As  to  the  validity  of  the  deduc- 
tion of  the  real  estate  and  personal  property 
no  question  seems  to  be  raised.  If  a  less 
amount  than  the  entire  surplus  is  invested 
in  these  bonds,  then  the  appraisement  of  the 
shares  of  stock  for  taxation  would  be  cor- 
respondingly increased.  We  do  not  thlnlt 
that  this  interpretation  of  the  act  in  any  wise 
impairs  the  right  of  the  state,  under  the  con- 
sent of  Congress  given  in  section  5219  of  the 
Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St  1901,  p.  3502),  to  tax  the  shares 
of  stock  in  national  banking  associations,  for 
our  interpretation  in  no  way  violates  either 
of  the  two  restrictions  imposed  by  that  sec- 
tion of  the  Revised  Statutes.  We  say  this 
much  in  reference  to  the  effect  upon  the  taxa- 
tion of  the  shares  in  national  banks,  because 
the  question  was  suggested  on  the  argument 
and  in  the  brief  of  counsel  for  the  defendant 
We  conclude,  therefore,  that  the  judg- 
ment of  the  superior  court  sustaining  the 
ruling  of  the  Corporation  Conmiisslon  in 
appraising  the  stock  of  the  plaintiff  Pullen 
in  the  Raleigh  Savings  Bank  &  Trust  Com- 
pany is  erroneous,  in  that  the  investment  of 
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a  part  of  tbe  surplus  by  the  said  bank  and 
trust  company  in  these  bonds,  known  as  the 
"asylum  bonds/'  should  have  been  deducted 
from  the  aggregate  value  of  the  assets  of 
the  said  bank  and  trust  company  in  ascer- 
taining and  appraising  the  value  of  the 
shares  of  stock  in  said  corporation  for  taxa- 
tion. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceeding  in  accord- 
ance with  this  opinion. 

Reversed. 

BROWN,  J.  (concurring).  I  agree  fully  to 
the  views  so  lucidly  and  strongly  presented 
in  the  opinion  of  the  court  by  Mr.  Justice 
MANNING.  I  agree  also  that  it  is  well  set- 
tled that  the  shares  of  stock  in  any  corpora- 
tion, when  owned  by  individuals,  are  separ- 
ate and  distinct  proi>erty  from  the  assets  of 
the  corporation  and  may  be  taxed  as  such. 
But  it  must  be  conceded  that  it  rests  ex- 
clusively with  the  Legislature  to  determine 
how  and  by  what  method  such  shares  are  to 
be  valued  for  taxation,  as  much  so  as  to  pro- 
vide a  method  for  valuing  lands  and  all  other 
property.  The  right  upon  the  part  of  a  state 
to  exempt  its  own  bonds  from  all  taxation 
is  universally  conceded,  and,  when  the  Gen- 
eral Assembly  declared  expressly  that  they 
should  not  be  taxed  when  constituting  a  part 
of  the  surplus  of  a  bank,  it  exercised  an  un- 
doubted power,  which  heretofore  has  never 
been  denied  to  it  It  remains  only  to  deter- 
mine: Why  were  such  words  employed  in 
the  statute,  and  what  end  were  they  intend- 
ed to  accomplish? 

That  has  been  clearly  demonstrated,  I 
think,  in  the  opinion  of  the  court  No  such 
language  Is  contained  In  any  act  of  Congress 
relating  to  national  bonds,  nor  in  any  of  our 
own  statutes  heretofore,  and  hence  the  cas- 
es cited  are  of  no  value.  Tbls  new  provi- 
sion introduced  In  this  state  no  new  method 
of  valuing  bank  stock.  It  was  plainly  in- 
tended to  give  legislative  sanction  to  a 
practice  which  had  been  followed  here  for 
many  years  up  to  1909.  Under  the  ruling  of 
the  former  Attorney  General,  the  Auditor  of 
the  State,  in  assessing  the  value  of  bank 
stock  for  taxation,  always  deducted  from  the 
bank's  surplus  all  North  Carolina  bonds,  be- 
cause they  were  nontaxable,  and  that  was 
the  only  way  under  our  system  of  bank  tax- 
ation of .  obeying  the  law  and  exempting 
them  from  taxation.  It  is  well  known  that 
when  the  General  Assembly  of  1909  was.  con- 
sidering this  act  for  refunding  a  large  part 
of  the  state  debt,  it  Intended  to  incorporate 
in  the  bill  a  provision  which  would  make 
that  practice  mandatory  in  the  future.  Hence 
that  provision  was  put  in  the  bill  and  drawn 
expressly  for  that  purpose,  as  is  generally 
understood,  by  the  present  Attorney  General 
at  the  instance  of  the  committee  on  finance. 
It  is  also  well  known  that  the  same  con- 
struction we  are  giving  to  this  statute  has 
been  given  to  it  by  the  present  state  admin- 


istration under  the  opinion  of  the  Attorney 
General,  and  that  the  bonds  were  purchased 
and  paid  for  in  reliance  upon  that  construc- 
tion. If  I  were  doubtful  about  the  true 
meaning  and  puipose  of  the  General  As- 
sembly, I  should  solve  it  in  favor  of  that  con- 
struction by  which  the  good  faith  of  the  state 
is  maintained.  As  it  is,  I  have  no  doubt  that 
the  state  administration  under  the  advice  of 
the  Attorney  General  has  construed  the  act 
correctly.  Any  other  construction,  in  my 
opinion,  destroys  the  purpose  of  the  Legis- 
lature and  converts  its  language  into  foolish 
and  meaningless  terms,  a  snare  with  which 
to  trap  the  unwary  purchaser.  The  charge 
that  we  are  exempting  bank  stock  from  taxa- 
tion is  without  any  foundation  to  -support  it 
As  pointed  out  In  the  opinion  of  the  court, 
such  stock  cannot  possibly  escape  taxation 
at  its  full  par  value. 

This,  however,  is  not  a  matter  of  such 
grave  Importance  to  the  state  as  We  are  led  to 
believe.  I  have  it  from  the  Treasurer  of  the 
State  that,  although  for  years  past  our  state 
bonds  have  invariably  been  deducted  from 
the  surplus  of  banks  In  assessing  shares  of 
stock  for  taxation,  yet  not  more  than  10  per 
cent  of  the  state  debt  has  at  any  time  been 
owned  in  North  Carolina.  I  quote  verbatim 
from  the  opinion  of  the  State  Treasurer: 
"At  no  time  has  more  than  10  per  cent  or 
the  bonds  been  held  inside  of  North  Caro^ 
llna,  and  I  do  not  think  there  Is  any  proba- 
bility in  the  future  of  more  than  that  amount 
being  held  in  the  state,  and  only  a  part  of 
that  by  the  banks,  I  do  not  think  tbls  stater 
can  absorb  $4,000,000  worth  of  4  per  cent 
securities,  but  the  increased  value  of  a  part 
of  these  bonds  in  the  state  will  in  my  judg- 
ment affect  the  value  of  the  entire  Issue,  as 
the  outside  bidders  will  always  regard  the 
value  in  the  home  market*'  This  statement 
from  the  efficient  and  experienced  Treasurer 
of  the  State,  Mr.  Lacy,  shows  how  utterly 
groundless  is  the  assertion  that  the  eonstruc- 
tion  we  place  upon  the  statute  will  exempt 
$4,000,000  of  property  from  taxation.  The 
wisdom  and  policy  of  this  legislation  is  not 
a  matter  for  our  consideration.  We  should 
not  destroy  an  act  of  the  General  Assembly 
because  we  do  not  approve  of  it  It  is  for 
us  to  declare  the  law,  not  make  it 

But  I  am  of  opinion  that  this  legislation  is 
in  line  with  a  wise  and  enlightened  public 
policy.  Our  recognized  state  debt  is  over 
$7,000,000,  which  will  not  be  paid  off  for 
many  generations  to  come.  The  debt  will 
from  time  to  time  be  refunded  and  new  bonds 
issued.  The  wisdom  of  the  General  Assembly 
prompted  it  to  create,  if  possible,  a  reliable 
home  market  for  our  bonds  so  that  the  large 
sums  paid  out  by  the  state  as  interest  may  be 
kept  at  home.  It  therefore  offered  the  stock- 
holders of  banks  and  other  corporations  of 
this  state  an  inducement  to  purchase  Its 
bonds  by  exempting  them  from  taxation  when 
the  surplus  earnings  of  the  bank  over  and 
above  its  capital  shall  be  invested  in  them. 
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The  Btockholders  of  a  bank  will  not  permit 
its  surplus  to  be  Invested  in  these  low-rate 
interest  bonds  if  thereby  their  shares  of 
stock  are  to  be  valued  for  taxation  just  as 
high  as  if  the  surplus  was  iQvestnd  in  more 
productive  Investments.  Therefore  it  is  per- 
fectly manifest  to  me  that  the  General  As- 
sembly intended  to  provide  that  in  valuing 
the  shares  for  taxation  state  bonds  must  be 
exempted  by  deducting  them  from  the  sur- 
plus. 

It  is  a  matter  of  common  knowledge  in  the 
financial  world  that  commercial  banks  do 
not  as  a  rule  invest  in  such  bonds.  Their 
deposit  accounts  are  too  active,  and  dis- 
counting short-time  paper  is  much  more  lucra- 
tive. It  is  generally  the  savings  institutions 
that  Invest  their  deposits  in  state  bonds. 
In  the  New  England  and  other  states,  where 
savings  banks  are  greatly  fostered,  they 
have  been  encouraged  to  invest  their  funds  in 
the  securities  of  their  own  state  not  only  be- 
cause such  institutions  are  productive  of 
thrift  and  prosperity  among  a  people,  but 
because  such  investments  are  the  safest  and 
best  for  their  depositors'  funds.  Such  has 
been  the  enlightened  policy  of  the  statesmen 
of  France,  a  most  thrifty  nation,  and  as  a 
result  of  which  it  was  enabled,,  without  out- 
side help,  to  pay  off  at  once  the  most  stupen- 
dous fine  ever  imposed  upon  a  conquered 
people  in  the  history  of  the  world. 

The  stockholders  of  the  plaintiff  bank, 
having  purchased  these  bonds,  admittedly  at 
a  large  premium,  relying  upon  the  language 
of  the  statute  and  the  opinion  of  the  state's 
officials,  are  entitled  to  have  them  deducted 
from  the  surplus  in  valuing  their  stock.  With 
perfect  deference  to  others,  I  tliink  that 
good  faith  and  fair  dealing  require  it 

CLARK,  C.  J.  (dissenting).  Though  much 
has  been  said  on  the  argument  in  regard  to 
this  decision  afiTectlng  the  price  of  state 
bonds,  reference  to  the  complaint  and  the 
judgment  of  the  Corporation  Commission  dis- 
closes that  the  sole  purpose  of  the  action, 
and  the  only  point  presented,  is  as  to  whether 
the  stockholders  in  a  bank  which  holds  state 
bonds  are  exempt  to  the  amount  of  these 
bonds  from  the  payment  of  taxes  on  their  in- 
divldnal  property — ^the  shares  which  they 
buy  and  sell  at  will  and  which  is  as  much 
their  private  property  (though  paying  larger 
profits)  as  the  horses  and  plows  with  which 
the  farmer  makes  his  living  or  the  taxed 
tools  which  a  mechanic  uses.  When  the  state 
Issues  its  bonds,  it  has  never  been  denied  that 
it  can  exempt  them  from  taxation  by  state, 
county,  and  municipal  authorities.  This  is 
on  the  principle  that  the  state  thereby  in 
effect  does  collect  tax  by  deducting  it  in  the 
rate  of  interest  whldi  the  bonds  bear. 

The  $56,000  of  state  bonds  In  this  case 
are  owned  by  the  Raleigh  Savings  Bank  & 
TrjBt  Company  and  have  not  paid  one  cent 
of  tax  to  the  state,  county,  or  city,  and  no 
one  has  ever  suggested,  or  does  now  suggest. 


that  they  should*  By  reason  of  9adk  ex- 
emption from  taxation,  the  bank  saves  some 
$1,375  annually,  which  swells  to  that  extent 
the  fund  annually  available  to  be  divided  , 
among  its  stockholders.  Not  content  with 
that,  the  stockholders  in  this  case  are  ask- 
ing for  a  second  exemption,  another  $1,379 
annually,  by  again  deducting  the  same  $55,- 
000,  in  assessing  the  value  of  their  private 
property,  the  shares  of  stock,  for  taxation. 
The  shareholders  do  not  own  these  bOQds.^ 
They  are  owned  by  the  bank  itself,  and  the 
bank  has  been  already  exempted  from  taxa- 
tion on  $55,0(X)  on  account  of  the  bank's  own- 
ership of  them. 

Nothing  is  better  settled  by  the  uniform 
decisions  of  this  court  and  of  the  United 
States  Supreme  Court  than  that  the  prop- 
erty of  a  bank  and  the  shares  of  the  stock- 
holder are  entirely  separate  and  distinct, 
and  that  the  taxation,  or  exemption,  of  the 
one  is  in  no  wise  a  taxation  or  exemption  of 
the  other.  Belo  v.  Commissioners,  82  N.  (X 
415,  33  Am.  Rep.  688;  CommisslODers  v. 
Tobacco  0>.,  116  N.  a  446,  21  S.  E.  423.  In- 
deed, so  thoroughly  is  this  principle  settled 
by  repeated  decisions  of  the  Supreme  Omrt 
of  the  United  States  that  in  Shelby  County 
V.  Bank,  161  U.  S.  149,  16  Sup.  CJt.  558,  40 
L.  Ed.  650,  it  Is  declared  that  no  one  now 
disputes  that  they  are  separate  and  dis- 
tinct classes  of  property. 

In  numerous  cases  in  which  stockholders  in 
banks,  holding  United  States  bonds,  have 
contended  that  their  shares  in  such  bank 
were  exempt  from  taxation  to  the  extent 
of  such  United  -States  bonds,  and  that  the 
value  of  their  bonds  should  be  deducted  in 
assessing  the  shares  of  stock  for  taxation, 
that  court  has  uniformly  rejected  the  conten- 
tion upon  the  ground  that  the  bonds  were 
the  property  of  the  bank  and  exempt  as  such, 
and  that  the  shares  were  the  property  of  in- 
dividuals and  not  entitled  to  any  exemption 
in  assessing  their  value  on  account  of  the 
bonds  so  held  by  the  bank.  This  is  the  very  . 
contention  which  the  plaintiffs  are  making 
in  this  case,  and  which  has  been  rejected 
whenever  presented,  by  the  highest  court  in 
the  land.  Van  Allen  y.  Assessors,  8  Wall. 
573,  18  li.  E3d.  229;  Bradley  v.  People,  4 
Wall.  459,  18  li.  Ed.  433 ;  Trust  Co.  v.  Dan- 
der, 184  U.  S.  Ill,  22  Sup.  Ct  394,  46  U  Ed. 
456. 

In  Ck>mmissloner8  t.  Tolmcco  Co.,  116  N. 
C.  447,  21  S.  B.  424,  following  the  decisions 
of  the  Supreme  Court  of  the  United  States 
and  the  previous  decisions  of  this  court.  It 
was  said:  "The  capital  stock  belongs  to  the 
corporation.  The  shares  or  certificates  of 
stodc  are  entirely  a  different  matter.  They 
belong  to  the  shareholders  individually,  and 
under  the  CJonstitutlon  must  be  taxed  ad 
valorem  like  other  property  belonging  to  the 
holder,  independently  of  the  taxation  upon 
the  corporation,  its  franchises,  etc." 

If  it  is  now  held  otherwise  as  to  the  plain- 
tiffs, shareholders  in  a  bank,  as  to  our  state 
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bonds  in  this  cam  reversing  all  previons  ded- 
flloiiB,  we  may  not  only  strike  from  the  tax 
books  (4,000,000  in  value  of  shares  of  stock  in 
.  state  banks,  but  we  may  very  probably  be 
exempting  all  national  banks  from  any  tax- 
ation whatsoever.  The  state  cannot  discrim- 
inate against  United  States  bonds.     < 

The  act  before  us  exempts  three  classes  of 
property:  (1)  The  bonds  themselves  are  ex- 
empt from  all  taxation,  direct  or  indirect, 
general  or  special.  (2)  The  dividends  paid  on 
such  bonds  are  not  subject  to  taxation  as 
an  income  tax.  (3)  The  surplus  of  any  bank, 
when  consisting  of  such  bonds,  shall  be  ex- 
empt from  taxation.  Not  a  word  is  said 
about  exempting  shares  of  stock. 

The  argument  that  the  shares  of  stock  in 
the  plaintiff's  bank  are  nontaxable  because 
their  value  is  due  in  x>art  to  the  fact  that  if 
the  bank  was  wound  up,  and  the  surplus 
divided,  the  proceeds  of  such  nontaxable 
bonds,  derived  from  the  sale  thereof,  would 
be  divided  among  the  shareholders.  Is  falla- 
cious because  it  confounds  the  surplus  owned, 
held,  and  controlled  by  the  bank  with  the 
shares  of  stock  which  are  owned,  held,  and 
controlled  by  individuals.  The  Corporation 
Commission  is  required  by  law  to  assess  the 
value  of  shares  of  stock  in  all  banks  for  tax- 
ation. When  this  matter  was  presented  to 
that  body,  it  assessed  the  value  of  the  plain- 
tiff's shares  of  stock  at  $104.40  per  share, 
and  its  decision  was  in  the  following  words: 

''In  assessing  the  shares  of  stock  in  this 
bank,  the  Corporation  Commission  followed 
the  direction  of  the  statute,  as  it  did  not  ap- 
pear such  shares  had  a  market  value,  by  add- 
ing together  the  capital  stock,  surplus,  and 
undivided  profits,  and  deducting  therefrom 
the  amount  of  real  and  personal  property 
owned  by  said  institution  on  which  it  paid 
taxes,  as  follows:  Capital  stock,  $15,000, 
surplus,  $60,000,  undivided  profits,  $342.25, 
making  a  total  of  $75,342.25 ;  and  deducting 
therefrom  the  assessed  value  of  real  and  per- 
sonal property,  as  follows:  Office  furniture, 
$3,000,  Commercial  National  Bank  stock,  $8,- 
700,  Fidelity  Bank  stock,  $1,000,  making  a 
total  of  $12,700— leaving  a  balance  of  $62,- 
642.25,  which,  divided  by  600,  the  number  of 
shares  of  stock  of  said  bank,  ascertained  the 
value  of  each  share  to  be  $104.40,  subject  to 
taxation.  There  was  no  allegation  that 
there  was  any  insolvent  debts  due  this  insti- 
tution. 

"This  assessment  is  not  satisfactory  to 
John  T.  Pullen,  who  owns  14  shares  of  stock 
In  this  institution.  He  contends,  and  the  re- 
port on  which  this  assessment  is  ba^ed 
shows,  that  the  bank  has  a  surplus  of  $60,- 
000,  and  has  invested  $55,000  of  this  surplus 
in  North  Carolina  state  bonds,  issued  under 
chapter  512,  Laws  1909,  .  and  that  this 
amount  should  also  be  deducted  from  the  ag- 
gregate value  of  all  the*  shares  of  stock. 
In  other  words,  the  contention  is  that,  in 
addition  to  the  assessed  value  of  real  and 
personal  property  on  which  the  corporation 


pays  taxes*  $65,000  riiould  be  deducted,  be- 
cause this  much  of  the  surplus  of  the  bank 
was  invested  in  the  above-named  bonds. 
The  Corporation  Commission  failed  to  see 
the  force  of  this  contention,  as  they  were  not 
assessing  the  capital  stock,  or  surplus,  or  un- 
divided profits  of  the  bank,  but  a  distinct 
species  of  property,  to  wit,  the  shares  of 
stock  of  the  l>ank  in  the  hands  of  the  share- 
holder. The  bank  is  not  required  by  law  to 
list  any  of  its  property,  whether  capital 
stock,  surplus,  undivided  profits,  or  other 
property,  except  so  much  of  it  as  is  invested 
in  real  estate  inside  of  the  state.  And  so 
this  bank  already  had  the  full  exemption 
from  taxation  of  its  North  Carolina  state 
bonds.  The  only  property  listed  by  the  bank 
for  taxation  was  office  furniture,  $3,000; 
Commercial  National  Bank  stock,  $8,700; 
and  Fidelity  Bank  stock,  $1,000— and  these 
amounts  were  deducted. 

'The  General  Assembly  did  not  intend 
that  the  value  of  the  property  exempt  from 
taxation  which  is  owned  by  a  corporation 
should  be  deducted  from  the  aggregate  value 
of  all  the  shares  of  stock  in  said  corporation 
in  order  to  ascertain  the  value  of  such 
shares  for  taxation,  as  appears  from  the 
plain  directions  of  the  statute.  'The  value 
of  such  shares  of  stock  in  the  hands  of 
shareholders  shall  be  the  market  value.  If 
they  have  no  market  value,  the  value  shall 
be  ascertained  by  adding  together  the  capi- 
tal, surplus,  and  undivided  profits  and  de- 
ducting therefrom,'  not  such  property  as  is 
exempt  from  taxation,  but  'the  amount  of 
real  and  personal  property  owned  by  said 
institution  on  which  it  pays  taxes.'  See  Ma- 
chinery Act  (Laws  1909,  c.  440)  I  33.  There 
is  no  confiict  between  this  statute  and  chap- 
ter 510  of  the  Laws  of  1909. 

"That  the  shares  of  stock  in  the  hands  of 
shareholders  are  a  distinct  species  of  proper- 
ty from  that  owned  by  the  corporation,  and 
Uiat  the  General  Assembly  can  require  it  to 
be  taxed  at  its  value,  notwithstanding  that 
a  part  or  the  whole  of  it  is  invested  in  prop- 
erty exempt  from  taxation,  has  been  held  in 
our  courts  in  Belo  v.  Commissioners,  82  N. 
C.  415,  33  Am.  Rep.  688,  Commissioners  v. 
Tobacco  Co.,  lie  N.  C.  441,  21  S.  E.  423,  and 
numerous  other  cases,  and  by  the  Supreme 
Court  of  the  United  States  in  case  of  Cleve- 
land Trust  Company  v.  Lander,  184  U.  S. 
Ill,  22  Sup.  Ct  394,  46  L.  Ed.  456.  Notwith- 
standing the  number  of  words  used  to  ex- 
empt the  same,  namely,  'The  bonds  and  cou- 
pons shall  be  exempt  from  all  state,  county 
and  municipal  taxation  or  assessment,  direct 
or  indirect,  general  or  special,  whether  im- 
posed for  general  revenue  or  otherwise,  and 
the  interest  paid  thereon  shall  not  be  sub- 
ject to  taxation  as  income,  nor  shall  state 
bonds  or  coupons  be  subject  to  taxation 
when  constituting  a  part  of  the  surplus  of 
any  bank,  trust  company  or  other  corpora- 
tion,' we  are  of  the  opinion  that  the  same 
cannot  be  construed  so  as  to  authoriae  the 
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deduction  contended  for  by  the  plaintiff,  in 
Tlew  of  the  authorities  cited  above. 

"Franklin  McNeill,  ChalrmaiL'* 

The  statute  requires  that  taxation  on  the 
shares  of  bank  stock  in  the  hands  of  Indl- 
Tklual  owners  shall  be  laid  upon  the  v^lue 
of  such  stock,  which  valuation  shall  be 
reached:  (1)  Taking  the  market  value  of 
the  stock;  (2)  deducting  the  value  of  the  real 
and  personal  property  of  the  bank,  which 
has  been  already  taxed;  (3)  by  dividing  the 
remainder  thus  left  by  the  number  of  shares. 
By  these  processes  the  Corporation  Commis- 
Bion  found  that  the  balance  was  $62,672,  and 
that  the  shares  of  stock  are  worth  $104.40. 
The  plaintiffs  are  seeking,  in  this  case,  to  de- 
duct $55,000  (on  which  its  owner,  the  bank, 
had  already  had  exemption),  leaving  the  tax- 
ation value  of  the  total  shares  In  this  bank 
for.  taxation  $7,642,  being  a  little  more  than 
$12  a  share. 

It  is  a  matter  of  universal  knowledge  that 
within  the  last  three  months  a  large  part 
of  this  stock,  in  fact  more  than  ftve-slxths 
thereof,  has  been  purchased  by  another  bank 
at  $175  per  share,  or  seven  times  its  par  val- 
ue ($25).  On  the  stock  for  which  the  pur- 
chasers paid  $175,  it  is  now  asked  that  as- 
sessment for  taxation  shall  be  laid  at  a  little 
more  than  $12  per  share. 

The  statute  law  of  the  state  (Laws  1909, 
p.  705,  c.  440,  §  33)  provides:  "The  residents 
at  this  state  who  are  shareholders  in  any 
bank,  banking  association  or  savings  insti- 
tution (whether  state  or  national)  shall 
list  their  respective  shares  in  the  county, 
city  or  town  precincts  or  village  where  they 
reside,  for  the  purpose  of  county,  school  or  mu- 
nicipal taxation.  ♦  ♦  •  All  shares,  wheth- 
er owned  by  residents,  or  nonresidents,  shall 
be  listed  at  the  time  for  listing  taxes. 
The  county  commissioners,  list  takers  or  oth- 
er county  municipal  officers  shall  have  the 
same  power  to  enforce  the  listing  of  shares 
of  stock  in  any  such  bank,  banking  associa- 
tion or  savings  institution,  whether  held  by 
residents  or  nonresidents,  as  they  have  for 
enforcing  the  listing  of  their  personal  proper- 
ty. The  taxation  of  shares  of  any  such 
bank,  banking  association  or  corporation,  or 
savings  institution,  shall  not  be  at  a  greater 
rate  than  is  assessed  npon  any  other  monied 
capital  in  the  hands  of  individual  citizens, 
whether  such  taxation  is  for  state,  county* 
school  or  municipal  purposes."  And  the 
next  section  provides  that  in  assessing  the 
▼alue  of  the  shares  of  stock  the  highest  price 
of  sales  of  stock  during  the  year  and  the 
average  price  of  sales  of  stock  during  the 
year  shall  be  taken  into  consideration. 
These  provisions  show  that  the  lawmaking 
powers  are  at  one  with  the  decisions  of  the 
courts  in  considering  that  the  shares  of 
■todk  are  oitlrely  separate  and  distinct  prop- 
erty from  the  propcurty  held  by  the  bank  it- 
self. 

The 'Constitution  of  the  state  (article  5,  § 
3)  provides:   ''Taxation  shall  be  by  uniform 


rule  ad  valorem.  Laws  shall  be  passed  tax- 
ing by  uniform  rule  all  moneys,  credits,  in- 
vestments in  bonds  and  personal  property 
according  to  its  true  value  in  money .'*  And 
then  follows  section  5  of  the  same  article, 
which  authorizes  the  General  Assembly  to 
exempt  cemeteries  and  property  held  by 
schools,  (lurches,  charities,  and  the  like,  and 
also  personal  property,  not  to  exceed  $300 
to  each  taxpayer. 

The  statute  law  of  the  state  (Laws  1909, 
p.  725.  c.  440,  §  63),  in  accordance  with  the 
provisions  of  the  Constitution,  provides: 
*The  following  personal  property  and  no  oth- 
er shall  be  exempt  from  taxation,  state  and 
local."  Then  follows  the  exemptions  of  prop- 
erty, school  and  charity  property,  and  an  ex- 
emption (page  726)  "not  exceeding  $25"  of 
wearing  apparel,  etc.,  to  each  taxpayer.  And 
then,  to  prevent  any  possible  misunderstand- 
ing, Laws  1909,  c.  438,  S  5,  repeals  all  other 
exemptions  of  any  other  kind  than  that  above 
enumerated  which  have  heretofore  been 
granted.  This  legislation  shows  conclusive- 
ly that  there  was  no  intention  on  the  part 
of  the  Legislature  to  extend  an  exemption  to 
the  shares  of  bank  stock  held  by  the  plain- 
tiffs. Such  property  is  proverbially  the  best 
in  the  state,  and  the  shareholders  of  a  bank 
whose  stock,  by  good  management  and  ex- 
emption from  taxation,  has  increased  In  val- 
ue to  **7  for  1,"  certainly  do  not  own  an  in- 
terest in  "an  infant  industry"  requiring  a 
subsidy  from  the  state  in  the  shape  of  ex- 
emption from  taxation.  Owing  to  increas- 
ed demands  for  public  purposes,  the  Leglsr- 
lature  has  not  felt  that  the  state  was  able 
to  grant  to  less  prosperous  taxpayers  the  ex- 
emption of  $300  per  head,  which  it  is  author- 
ized to  do  by  the  Constitution,  but  restricts 
the  exemption  to  $25.  It  is  not  reasonable 
to  assume  that  it  Intended  to  exempt  many 
thousands  of  dollars  from  taxation  in  the 
shape  of  shares  in  the  banks. 

As  the  statute  (Laws  1909,  p.  696,  c.  440, 
§  14^)  defines  the  "market  value"  as  the 
amount  fop  which  property  is  sold  for  cash 
in  the  ordinary  course  of  dealing,  it  would 
seem  that  the  error  in  the  action  of  the  Cor- 
poration Commission  is  in  not  assessing  this 
property  at  $175  instead  of  $104.40,  and  the 
shareholders  certainly  cannot  complain,  as 
they  have  received  an  exemption  of  $70  per 
share  from  the  "true  value,"  or  40  per  cent, 
exemption. 

It  was  further  argued  by  the  plaintiff  that. 
Inasmuch  as  the  statute  provided  that,  in 
assessing  the  value  of  the  shares  in  the 
hands  of  the  shareholders,  the  Corporation 
Commission  should  deduct  "the  real  and  per- 
sonal property  on  which  the  bank  has  paid 
taxes";  that,  therefore,  the  Corporation  Com- 
mission should  also  deduct  the  property  on 
which  the  bank  has  not  paid  taxes.  It  Is 
Impossible  to  adopt  this  as  logic.  If  the 
Legislature  had  meant  to  do  so,  it  would 
certainly  have  said  it,  and  in  a  simpler  way. 
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by  saying  th<it  ''all  shares  of  bank  stock 
shall  be  exempt  from  taxation,"  since  that 
Is  what  it  would  amount  to. 

But  the  Corporation  Commission,  in  this 
case,  have  deducted  the  value  of  such  real 
and  personal  property,  to  wit,  $12,700,  be- 
fore arriving  at  the  amount  at  which  the 
plaintiffs'  shares  were  assessed.  Though 
the  point  is  not  presented,  it  is  well  to  call 
attention  here  and  now  to  the  fact  that,  un- 
less we  deny,  what  all  the  courts  have  held, 
that  the  shares  of  stock  in  the  hands  of  In- 
dividuals are  separate  and  distinct  from  the 
property  of  the  corporation,  the  exemption 
In  favor  of  the  shareholders  of  the  value  of 
the  property  on  which  the  bank  has  paid 
taxes  is  in  violation  of  the  provision  of  the 
Constitution  which  .forbids  exemption,  and 
the  state  has  lost  many  thousands  of  dol- 
lars in  taxation  annually  by  this  point  not 
having  been  considered.  It  is  very  clear 
that  one  man  cannot  have  an  exemption  on 
his  property,  because  another  man  has  paid 
taxes  on  his  own  property.  It  was  contend- 
ed In  the  argument,  by  the  plaintiffs'  coun- 
sel, that  the  effect  of  a  decision  by  this 
court  that  the  stock  In  the  hands  of  share- 
holders would  be  exempted  from  taxation  to 
the  amount  of  the  state  bonds,  owned  by 
the  bank,  would  be  to  create  a  demand 
which  would  take  up  possibly  the  whole  of 
the  issu^  of  $4,000,000  of  bonds. 

It  is  no  part  of  the  province  of  a  court 
of  Justice  to  render  decisions  because  of  the 
effect,  one  way  or  another,  on  the  financial 
market  in  which  bonds  and  stocks  are  trad- 
ed for.  The  questions  before  us  are  only 
whether  the  Legislature  attempted  and  had 
the  power  to  exempt  the  shares  of  stock  in 
the  hands  of  the  shareholders  when  it  pro- 
vided that  **the  bonds  and  coupons  shall  be 
exempt  from  all  state,  county  and  munici- 
pal taxation  or  assessment,  direct  or  indi- 
rect, general  or  special,  whether  imposed 
for  general  revenue  or  otherwise,  and  the 
Interest  paid  thereon  shall  not  be  subject 
to  taxation  as  for  income,  nor  shall  bonds 
and  coupons  be  subject  to  taxation  when 
constituting  a  part  of  the  surplus  of  any 
bank,  trust  company  or  other  corporation." 
These  bonds  have  not  been  subject  to  any 
tax,  direct  or  indirect,  general  or  special, 
either  as  surplus  or  in  any  other  way.  The 
etemptlon  is  to  the  bonds,  and  is  given  to 
the  owner,  whether  an  individual  or  a  bank, 
and  when  constituting  a  part  of  the  surplus 
of  the  latter. 

But  it  Is  contended  that  the  word  "Indi- 
rect" should  be  construed  to  extend  the  ex- 
emption, not  only  to  the  bank  which  has 
already  had  the  benefit  of  exemption,  but 
further  to  the  shareholders.  There  is  no 
such  intimation  in  the  statute.  The  expres- 
sion "indirect  taxes"  is  well  known,  and  in 
this  connection  it  can  only  mean  taxes  "di- 
rect or  indirect,  general  or  special,"  on  the 
bonds  themselves  In  the  hands  of  the  own- 


er, to  wit,  the  bank.  To  give  it  the  con- 
struction contended  for  would  give  the  word 
"indirect"  a  construction  which  has  never 
been  placed  upon  it  by  any  court  A  tax 
on  the  shares  in  the  hands  of  the  owner 
cannot  possibly  be  a  tax  on  the  property 
of  the  bank. 

The  owner  of  more  than  five-sixths  of  the 
shares  of  the  Raleigh  Savings  Bank  &  Trust 
Company  is  another  bank,  and  the  only  ef- 
fect of  the  decision,  if  rendered  in  favor  of 
the  exemption,  wotdd  be  to  increase  vastly 
the  value  of  the  shares  of  stock  in  the  Ral- 
eigh Savings  Bank  &  Trust  Company  and 
also  the  value  of  the  shares  of  stock  in  the 
bank  which  holds  five-sixths  of  the  capital 
stock  of  the  former  bank. 

The  complaint  frankly  avers  the  true  ob- 
ject of  this  suit,  which  is  to  obtain  a  coveted 
and  most  valuable  exemption  from  taxation 
of  the  shares  in  the  hands  of  the  sharehold- 
ers. It  does  not  aver  that  the  plaintiffs  are 
seeking  to  benefit  the  state  by  raising  the 
value  of  the  state  bonds,  nor  that  they  are 
here  to  advance  the  interests  of  the  state. 
They  are  seeking  an  exemption  of  their 
shares  because  of  state  bonds  which  the 
bank  has  already  bought,  and  it  is  not  rea- 
sonable to  suppose  that  they  should  wish  to 
advance  the  value  of  state  bonds  which 
either  bank  may  hereafter  desire  to  purchase. 
Counsel  for  the  plaintiffs,  however,  have  con- 
tended that  such  would  be  the  effect  If  it 
is  proper  for  the  court  to  consider  such  mat- 
ter, it  may  be  well  to  insert  here,  from  the 
defendant's  brief,  the  answer  which  they 
make  to  the  suggestion:  **The  capital  stock 
of  the  plaintiff's  bank  is  $15,000.  Its  sur- 
plus is  $60,000.  It  holds  $55,000  of  these 
nontaxable  bonds  as  a  part  of  its  surplus. 
The  life  of  these  nontaxable  bonds  is  40 
years.  Let  us  see  what  would  be  the  result 
to  the  state  if  the  law  requires  the  taxing 
power  to  deduct  these  $55,000  of  bonds  from 
the  actual  value  of  the  capital  stock  of  this 
bank  in  order  finally  to  ascertain  the  value 
of  the  share  of  stock  therein:  The  total  tax 
rate  in  Raleigh  is  about  $2.50.  Two  and  one- 
half  per  cent  of  $55,000  equals  $1,375.  Forty 
times  $1,376 — ^that  is  to  say,  the  loss  of  taxes 
each  year,  multiplied  by  the  number  of  years 
that  the  bonds  run— equals  $55,000.  So  the 
state  in  40  years  would  lose  the  principal 
of  the  bonds,  and  for  what — to  gain  one 
point  by  way  of  premium  when  first  sold. 
Record,  p.  2.  A  pretty  costly  whistle,  to  be 
sure  I  It  will  be  noted  that  the  'controversy 
without  action'  states  that,  by  exempting  the 
shares  of  stock  from  taxation,  the  premium 
upon  the  bonds  will  be  increased  one  point 
Taking,  therefore,  these  $55,000  of  honds  as 
a  basis,  the  state  would  receive  by  way  of 
extra  premium,  if  sold  with  the  exemptions 
contended  for,  1  per  cent,  or  $650.  But  at 
the  end  of  40  years  the  state,  etc.,  would 
lose,  as  above,  $55,000,  and  under  the  con- 
tention of  exemption,  if  allowed  because  the 
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tax  Is  not  on  the  shares  but  on  the  corpora- 
tion, all  national  banks  would  go  scot  free  of 
all  taxes.  And  yet  we  are  authorized  to 
state  from  the  Corporation  Commission  that 
it  Is  not  the  financial  view  of  this  matter 
which  they  would  call  to  the  attention  of  the 
court,  by  the  legal  phases  of  the  same.  We 
simply  contend  that  a  statute,  which  results 
in  such  disastrous  consequences  financially  to 
the  state  should  not  be,  by  the  court,  inter- 
preted as  contended  for  by  the  appellant,  un- 
less the  meaning  of  the  statute  is  clear  be- 
yond doubt,  without  inference  and  without 
presumption.  And  we  mahitain  that  the 
plaintiffs  have  not  shown,  and  cannot  show, 
that  the  Intention  of  the  Legislature  is  clear 
beyond  all  doubt  in  respect  to  this  matter." 

In  reply  to  that,  the  plaintiff's  counsel  sub- 
sequently contended  that  only  a  very  small 
part  of  the  bonds  would  be  bought  by  the 
banks  in  this  state.  If  so,  such  a  very  small 
demand  could  not  materially  affect  the  price 
of  the  bonds.  Indeed,  the  only  evidence  ad- 
duced before  the  Corporation  Commission 
that  the  exemption  of  the  shares  of  stock 
would  affect  the  price  of  these  bonds  is  that 
of  a  witness  who  thought,  perhaps,  the  price 
would  be  raised  three- fourths  of  one  per 
cent.  That  was  only  his  opinion,  aud  the 
contrary  opinion,  that  the  price  of  the  bonds 
would  not  be  affected  at  all,  is  probably  en- 
tertained by  the  large  majority  of  the  bank 
officials  of  this  state. 

Exemptions  of  any  property  from  its  fair 
and  Just  share  of  public  burdens  increases 
the  taxation  paid  by  all  other  property.  Such 
exemption  has,  indeed,  been  expressly  pro- 
hibited by  the  state  Constitution.  It  may 
with  truth  be  said  that  no  legislation  can 
be  more  unjust  or  more  odious.  For  many 
years  the  state  contended  for  the  annulment 
of  an  exemption  from  taxation  which  had 
been  granted  to  two  great  railroads  in  the 
state.  Such  grant  had  been  made  at  a  time 
when  railroads  were  an  'Infatit  industry" 
and  the  state  thought  their  construction 
should,  be  encouraged  by  contribution  from 
the  other  taxpayers  by  exempting  those  rail- 
roads from  taxation.  Besides,  at  that  time 
there  was  no  provision  in  the  Constitution, 
as  now,  forbidding  the  exemption  of  any 
property.  Tet  the  state  strongly  contended 
for  years  that  the  exemption  was  unjust  and 
illegal,  and  finally  the  repealing  act  was  held 
valid  by  this  court  in  Railroad  v.  Alsbrook, 
110  N.  C.  137,  14  S.  E.  652,  which  ophilon  was 
afiSrmed  upon  a  writ  of  error  by  the  United 
States  Supreme  Court  In  that  opinion  by 
this  court  (110  N.  C.  147,  14  S.  B.  653),  it  was 
said,  quoting  from  Chase,  C.  J.,  and  Miller 
and  Field,  JJ.,  in  Washington  v.  Rouse,  8 
Wall.  441,  19  li.  Ed.  498:  ''We  do  not  believe 
that  any  legislative  body,  sitting  under  a 
state  Constitution  of  the  usual  character,  has 
a  right  to  sell,  to  give,  or  to  bargain  away 
forever  the  taxing  power  of  the  state. 
*  ^  ^  If  the  Legislature  can  exempt  in 
jpMerpetaity,  one  piece  of  land,  it  can  exempt 


all  land.  It  can  as  well  exempt  persons  as 
corporations.  They  go  on  to  say  that  rich 
men  and  rich  corporations,  with  the  appli- 
ances they  tare  known  to  use,  may  obtain 
perpetual  exemption  'from  taxation  and  cast 
the  burden  of  government  and  the  payment 
of  debts  on  those  who  are  too  poor  or  too 
honest  to  buy  such  immunity' ;  and  they  say 
further:  'With  as  full  respect  for  the  au- 
thority of  former  decisions  as  belongs,  from 
teaching  and  habit,  to  judges  trained  in  the 
common-law  system  of  jurisprudence,  we 
think  that  there  may  be  questions  touching 
the  powers  of  legislative  bodies,  which  can 
never  be  finally  closed  by  the  decisions  of 
the  courts,  and  the  one  we  have  here  con- 
sidered is  of  this  character.  We  are  strength- 
ened in  this  view  of  the  subject  by  the  fact 
that  a  series  of  dissents  from  this  doctrine 
by  some  of  our  predecessors  shows  that  it 
has  never  received  the  full  assent  of  this 
court,  and,  referring  to  those  dissents  for 
more  elaborate  defense  of  our  views,  we  con- 
tent ourselves  with  thus  renewing  the  pro- 
test against  a  doctrine  which  we  think  must 
be  finally  abandoned.' ** 

In  the  above  case,  we  were  holding  invalid 
an  exemption  from  taxation  granted  under 
a  Constitution  which  did  not  forbid  such  ex- 
emption, and  purely  on  the  ground  that  the 
Legislature  could  not  grant  an  irrevocable 
exemption.  In  the  present  case,  the  exemp- 
tion is  not  given  by  any  words  which  refer 
to  shares  of  stock  or  to  shareholders  and  Is 
a  most  far-fetched  deduction  from  the  use  of 
the  word  "Indirect,"  and,  if  it  can  be  con- 
strued to  convey  the  meaning  the  plaintiffs 
contend,  then  the  exemption  is  in  direct  vio- 
lation of  the  Constitution  of  the  state. 

It  has  been  uniformly  held  by  the  United 
States  Supreme  Court,  by  courts  of  other 
states,  and  by  this  court,  that  in  respect  to 
corporations  "the  Legislature  can  levy  any 
two  or  more  of  the  following  taxes,  simulta- 
neously: (1)  On  the  franchise  (including*  div- 
idends) ;  *  (2)  on  the  capital  stock ;  (3)  on  the 
tangible  property  of  ^he  corporation ;  and  (4) 
on  the  shares  in  the  hands  of  the  sharehold- 
ers. The  tax  on  the  two  subjects  last  nam- 
ed is  imperative."  Commissioners  v.  Tobacco 
Co.,  116  N.  C.  441,  21  S.  E.  423,  and  cases 
there  cited.  That  action  Was  brought  by  an 
eminent  lawyer,  now  a  member  of  this  court, 
whose  contentions  to  the  above  effect  were 
sustained.  Notwithstanding  that  it  was 
there  held  that  a  corporation  must  pay  tax 
on  all  its  property,  like  every  one  else,  the 
counsel  for  defendant  says  truly  that  "not 
a  bank  in  North  Carolina  to-day  pays  one 
cent  of  tax  to  the  state,  county  or  town,  for 
franchise  tax,  income  tax,  nor  any  tax  what- 
ever upon  its  capital  stock  (which  taxes  are 
optional  with  the  Legislature),  nor  upon  any 
of  its  property  (which  last  tax  is  imperative 
by  the  Constitution),  save  the  tax  on  its  bank- 
ing house  and  furniture  and  the  like"  (in  this 
case  $12,7(X)),  and  even  that  tax  is  recouped 
by  unconstitutionally  deducting  the  amount 
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of  the  property  thus  taxed  from  the  assess- 
meat  of  the  shares  against  the  shareholders. 
This  is  in  direct  violation  of  the  Constitu- 
tion. If  the  farmers,  and  other  citizens,  and 
all  other  corporations,  were  treated  to  a 
like  totfid  exemption  from  all  taxation,  they, 
too,  would  show  a  great  degree  of  prosperity. 

To  sum  up:  "Exemptions  from  taxation 
are  regarded  as  in  derogation  of  the  sov- 
ereign and  of  the  common  right  and,  there- 
fore, not  to  be  extended  beyond  the  exact 
and  express  requirements  of  the  language 
used,  construed  strictlssiml  Juris."  Railroad 
T.  Thomas,  132  U.  S.  174,  10  Sup.  Ct  68.  33 
L.  Ed.  302.  Here  there  are  no  words  confer- 
ring an  exemption  upon  stockholders  in  the 
banks,  and  it  requires  an  ingenious  and  most 
unusual  interpretation  of  the  words  "indirect 
tax"  to  confer  an  exemption  upon  the  plain- 
tiffs. 

"Where  a  doubt  arises  as  to  the  existence 
of  the  exemption,  it  is  to  be  decided  in  favor 
of  the  state.**  Bank  y.  Tennessee,  104  U.  S. 
495,  26  L.  Ed.  810.  Here  it  requhres  an  in- 
genious construction,  an  unusual  one,  of  a 
single  word  to  raise  a  doubt  in  favor  of  the 
exemption. 

"The  exemption  must  be  clearly  stated  and 
wilLnot  be  inferred  from  facts  which  do  not 
irresistibly  point  to  the  existence  of  a  con- 
tract** Judsou  on  Taxation,  §  86.  There  can 
be  no  lawful  contract  of  exemption  made,  ev- 
en if  the  Legislature  had  so  intended,  be- 
cause their  action  would  be  in  violation  of 
the  Constitution. 

"No  claim  of  exemption  from  taxation  can 
be  sustained  unless  established  beyond  all 
doubt.**  Railroad  v.  Supervisors,  93  U.  S. 
595,  23  L.  Ed.  814;  Railroad  v.  Missouri,  120 
U.  S.  569,  7  Sup.  Ct  693,  30  L.  Ed-  732.  In 
this  case,  of  the  nine  Judicial  officers  to  whom, 
under  the  laws  of  this  state,  this  matter  has 
been  submitted,  only  three,  a  bare  majority 
of  this  court,  considered  that  such  exemption 
has  been  granted.  The  three  corporation 
commissioners,  the  Judge  of  the  superior 
court,  and  two  Judges -of  this  court,  have  a 
contrary  opinion.  Surely  the  point  is  not  "es- 
tablished beyond  all  doubt'* — the  test  which 
the  Supreme  Court  of  the  United  States  ap- 
plies. 

Such  exemptions  must  be  expressed  in  clear 
and  unambiguous  terms.  Railroad  v.  AIs- 
brook,  110  N.  C.  158,  14  S.  E.  652.  Can  any 
one  claim  that  such  is  the  case  here  when 
neither  "shares'*  nor  "shareholders,**  nor  ex- 
emption to  them,  are  named  in  the  statute, 
which  only  refers  to  exemption  of  the  bonds 
when  owned  as  the  surplus  of  the  bank. 

The  buyers  of  the  bonds,  if  the  court  holds 
that  the  shareholders  are  exempt  on  their 
stock,  will  claim  that  the  decision  of  this 
court  is  a  contract,  an  exemption  of  bank 
shares  annexed  to  the  exemption  of  $4,000,- 
000  of  bonds,  being  a  double  exemption,  for 
40  years,  and  that  such  exemption  is  irrevo- 
cable, even  though  the  Legislature  should 
strike  out  the  act,  or  the  court  should  here- 


after express  a  contrary  opinion,  either  in  an- 
other suit  or  by  a  rehearing  in  tills  case  and 
change  of  opinion  by  one  member  of  the  court, 
as  now  constituted,  or  by  a  change  in  its  per- 
sonnel. This  dissenting  opinion  wil  not  be 
without  its  value  If  it  puts  the  bond  buyers 
upon  notice  that  if  the  act,  as  thus  construed, 
is  unconstitutional,  no  valid  contract  of  ex- 
emption of  shares  has  been  granted. 

There  is  nothing  In  the  Judgment  of  the 
Corporation  Commission  of  which  the  plain- 
tiffs have  a  right  to  complain. 

HOKE,  J.  (dissenting).  I  am  constrained 
to  differ  from  the  court  in  its  decision  of  this 
case,  and,  the  question  presented  being  a  mat- 
ter of  importance  both  to  the  parties  litigant 
and  to  the  public,  I  deem  it  proper  that  I 
should  state  briefly  the  reason  for  my  posi- 
tion. 

It  has  been  long  an  accepted  principle  that 
the  shares  of  stock  in  a  bank,  when  owned  by 
individuals,  are  entirely  separate  and  distinct 
from  the  corporate  property  and  assets.  This 
was  held  for  law  in  Van  Allen  et  al.  v. 
Nolan  et  al.,  and  several  other  cases  of  like 
import,  sometimes  called  the  bank  tax  cases, 
decided  as  far  back  as  1865,  and  reported  in 
70  U.  S.  573,  18  L.  Ed.  229.  The  question 
there  chiefly  determined  was  whether  the 
bonds  of  the  United  States  government  should 
be  first  deducted  in  estimating  the  value  of 
shares  of  stock  in  the  hands  of  individual 
owners  for  the  purpose  of  state  taxation,  per- 
missible under  the  federal  statute;  and  it 
was  held  that  while  the  bonds  of  the  federal 
government  were  exempt  from  any  and  all 
forms  of  taxation,  direct  or  indirect,  yet  the 
shares  of  stock  owned  by  individuals,  being 
an  entirely  distinct  and  separate  species  of 
property,  the  government  bonds,  though  held 
and  owned  by  the  bank,  should  not  be  deduct* 
ed  in  determining  the  value  of  these  shares. 

In  the  case  referred  to.  Associate  Justice 
Nelson,  delivering  the  opinion,  thus  states  the 
principle  and  the  reason  for  it  as  follows: 
"But  in  addition  to  this  view,  the  tax  on  the 
shares  is  not  a  tax  on  the  capital  of  the  bank. 
The  corporation  is  the  legal  owner  of  all  the 
property  of  the  bank,  real  and  personal;  and 
within  the  powers  conferred  upon  It  by  the 
charter,  and  for  the  purposes  for  which  it 
was  created,  can  deal  with  the  corporate 
property  as  absolutely  as  a  private  individual 
can  deal  with  his  own.  This  is  familiar  law, 
and  will  be  found  in  every  work  that  may  be 
opened  on  the  subject  of  corporations.  •  •  • 
The  Interest  of  the  shareholder  entities  him 
to  participate  in  the  net  profits  earned  by  the 
bank  in  the  employment  of  its  capital,  dur- 
ing the  existence  of  its  charter,  in  proportion 
to  the  number  of  his  shares;  and,  upon  its 
dissolution  or  termination,  to  his  proportion 
of  the  property  that  may  remain  of  the  cor- 
poration after  the  payment  of  its  debts.  This 
is  a  distinct.  Independent  Interest  or  prop- 
erty, held  by  the  shareholder  like  any  other 
property  that  may  belong  to  liim."    Van  AUen 
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▼.  Nolan,  TO  U.  S.  573,  18  L.  Ed.  229.  While 
thlB  principle  was  originally  established  by  a 
divided  court,  it  has  been  since  repeatedly  af- 
firmed and  applied  by  the  Supreme  Court  of 
the  United  States,  as  in  Bank  v.  Tenn.,  161  U. 
8.  184,  16  Sup.  Ct.  456,  40  L.  Ed.  645,  Bank  Y. 
Des  Moines,  205  U.  S.  518,  27  Sup.  Ct  571, 
61  Ll  Ed.  901,  and  many  other  cases;  and  has 
been  bo  long  recognized  and  acted  upon  by 
courts  and  Legislatures  that,  in  the  impres- 
sive  language  of  Associate  Justice  Moody, 
delivering  the  opinion  in  the  case  last  cited, 
"It  has  come  to  be  inextricably  mingled  with 
all  taxing  systems,  and  cannot  be  disregard- 
ed without  bringing  them  into  confusion  that 
would  be  little  short  of  chaos.*' 

The  decisions  of  our  own  state  are  equally 
pronounced  in  recognition  of  this  principle. 
Commissioners  v.  Tobacco  Co.,  116  N.  C.  441, 
21  S.  B.  423 ;  Belo  v.  Commissioners,  82  N.  C. 
415,  33  Am.  Rep.  688.  In  the  last  case,  Chief 
Justice  Smith,  speaking  to  this  question,  said: 
In  an  able  opinion  of  the  author  of  that  val- 
uable work  on  Railways,  commenting  on  the 
law,  he  says:  'We  here  find  the  clear  recog- 
nition of  this  kind  of  corporate  proi)erty,  tax- 
able to  the  corporation,  and  the  shares  in  the 
hands  of  the  corporators,  distinctly  defined 
as  a  fourth  species  of  corporate  property, 
taxable  only  to  the  owners  or  holders:  (1) 
The  capital  stock;  (2)  the  corporate  pro- 
perty; (3)  the  franchise  of  the  corporation, 
all  of  which  is  taxable  to  the  corporation; 
and  the  shares  in  the  capital  stock  which 
are  taxable  only  to  the  shareholders.'  1 
Red.  Am.  Cases,  497.  A  tax  on  the  shares 
of  stockholders  in  a  corporation  is  a  dif-, 
ferent  thing  from  a  tax  on  the  corporation 
itself,  or  its  stock,  and  may  be  laid  irrespec- 
tive of  any  taxation  of  the  corporation  where 
no  contract  relations  forbid  it  Cooley,  Const 
Llm.  169;  Field  on  Corp.,  521.  ♦•  ♦  In 
Van  Allen  v.  Assessors,  3  Wall.  573,  18  L.  Ed. 
229,  it  is  held  that  shares  in  a  national  bank 
may  be  taxed  to  the  holder,  although  the 
whole  capital  is  invested  in  securities  of  the 
national  govei^iment,  which  an  act  of  Con- 
gress declares  to  be  exempt  from  taxation  by 
state  authority.'' 

This  being  the  doctrine  as  it  now  universal- 
ly prevails,  the  revenue  acts  of  the  state  es- 
tablishing the  method  of  taxation  applicable 
to  banks  provide  that  the  shares  of  stock  of 
an  banks  of  this  state,  both  state  and  nation- 
al, shall  be  taxed  as  the  property  of  the  in- 
dividual owners,  and  for  that  purpose  said 
shares  shall  be  assessed  at  their  market  val- 
ue, and,  if  they  have  no  market  value,  then  at 
their  actual  value;  that  this  actual  value, 
when  there  Is  no  market  value,  shall  be  ascer- 
tained and  determined  by  adding  together  the 
<»pltal  stock  surplus  and  undivided  profits 
and  deducting  therefrom  the  value  of  the  real 
and  personal  property  on  which  it  pays  tax 
under  local  assessment  and  insolvent  debts. 
If  properly  itemized  and  sworn  to,  may  also 
be  deductefL    It  will  be  noted  here  that  the 


shares  of  stock  are  assessed  and  taxed,  and 
the  deductions  are  to  be  made  only  in  deter- 
mining the  value  of  these  shares  as  property 
of  individual  owners,  and  separate  and  dis- 
tinct from  the  property  and  assets  of  the 
bank,  and  the  only  deductions  allowed  by  the 
law  are  the  real  and  personal  property  local- 
ly assessed  and  taxed  and  insolvent  debt& 

This,  then,  being  the  provision  of  the  law 
under  which  the  taxes  are  assessed,  the  I^eg- 
islature  of  1909  enacted  chapter  510,  Laws 
1909,  entitled  "An  act  to  issue  bonds,  etc., 
to  care  for  the  insane  of  the  state,"  and,  after 
providing  for  such  issue  to  an  amount  of 
$500,000,  the  statute  contains  the  following 
section:  "Sec.  4.  The  said  bonds  and  coupons 
shall  be  exempt  from  all  state,  county  or 
municipal  taxation  or  assessment,  direct  or 
indirect  general  or  iq;)ecial,  whether  imposed 
for  purposes  of  general  revenue  or  otherwise, 
and  the  Interest  paid  thereon  shall  not  be 
subject  to  taxation  as  for  income,  nor  shall 
said  bonds  and  coupons  be  subject  to  taxation 
when  constituting  a  part  of  the  surplus  of 
any  bank,  trust  company  or  other  corpora- 
tion." It  is  contended  that  under  and  by 
virtue  of  this  provision,  the  bonds  to  be  is- 
sued under  this  act  shall  not  be  considered  in 
determining  the  value  of  shares  in  the  hands 
of  individual  owners  for  purposes  of  taxa- 
tion under  the  revenue  laws  above  refer- 
red to. 

This  being  a  claim  for  exemption  from  tax- 
ation, it  can  only  be  allowed  in  case  the  claim 
is  clearly  established.  Railroad  v.  Alsbrook, 
110  N.  C.  137,  14  S.  E.  652;  Railroad  v. 
Mo.,  120  U.  S.  669,  7  Sup.  Ct  693,  30  L.  EM. 
732;  Railroad  v.  Supervisors,  93  U.  S.  595, 
23  L.  Ed.  814;  Judson  on  Taxation,  §  86. 
In  Alsbrook's  Case,  supra,  it  was  held:  "(2) 
The  grant  of  an  exemption  from  taxation 
must  be  es^ressed  by  words  too  plain  to  be 
mistaken;  if  a  doubt  arise  as  to  the  intent 
of  the  Legislature,  that  doubt  must  be  resolv- 
ed in  favor  of  the  state."  In  Railroad  v.  Mo., 
supra,  it  was  held:  "Immunity  from  taxation 
will  not  be  recognized  unless  granted  in  terms 
too  plain  to  be  mistaken."  These  decisions, 
while  quoted  as  indicating  the  only  condi- 
tion under  which  an  exemption  from  taxation 
should  ever  be  allowed,  can  hardly  be  con- 
sidered apposite  to  the  question  presented; 
for,  bearing  in  mind  the  cardinal  principle 
that  shares  of  stock  in  the  hands  of  individ- 
ual owners  are  entirely  distinct  from  prop- 
erty of  the  bank,  the  statute  in  question  no- 
where provides  that  the  valuation  of  these 
shares,  as  the  property  of  the  individual 
holders,  should  be  in  any  way  diminished  by 
reason  of  the  ownership  of  the  bonds  in  ques- 
tion on  the  part  of  the  bank,  nor  in  my  opin- 
ion does  it  use  words  that  justify  or  permit 
of  any  doubt  on  that  question.  The  section 
quoted  provides:  (1)  That  the  bonds  shall 
be  exempt  from  all  taxation,  direct  or  in- 
direct,  etc.  (2)  That  the  interest  thereon 
shall  not  be  subject  to  taxation  as  for  hi- 


170 


68  SOUTHBASTBRN  RBPOBTBB. 


(N.a 


come.  (S)  Nor  Bhall  they  be  taxed  whoi  con- 
stltuttng  a  part  of  the  surplus  of  the  bank. 
And  tn  language  both  plain  and  explicit  these 
are  all  the  exemptions  which  the  statute 
sanctions  or  allows.  There  is  nothing  ob- 
scure or  ambignious  in  them,  and  in  such  case 
the  courts  have  no  power  to  add  what  is,  to 
my  mind,  an  entirely  distinct  provision,  to 
wit:  *'Nor  li^all  said  bonds  be  considered  in 
determining  the  value  of  the  shares  when  as- 
sessed and  taxed  as  the  property  of  the  in- 
dividual stockholders." 

The  first  exemption  specified  in  the  law, 
"Shall  not  be  subject  to  taxation  direct  or 
Indirect,"  comes  clearly  under  the  decisions 
referred  to,  which  hold  that  United  States 
government  bonds  shall  not  be  deducted  in 
estimating  the  value  of  the  shares  in  national 
banks  for  purposes  of  taxation.  An  exemp- 
tion by  statute  cannot  be  expressed  in  terms 
more  comprehensive  and  searching  than 
that  which  arises  from  the  principle  that 
the  bonds  of  our  national  government  may 
not  be  taxed  by  the  states.  Such  a  power 
Involves  its  very  existence  as  an  independent 
sovereignty,  and,  notwithstanding  this,  these 
bonds,  when  owned  by  a  bank,  are  not  de- 
ducted in  determining  the  value  of  the  Aiares, 
because,  as  stated,  the  shares  are  an  entirely 
distinct  and  separate  species  of  property. 

The  terms  of  the  second  exemption  in  the 
statute  are  not  relevant  to  the  discussion, 
and  the  third,  "Nor  shall  the  bonds  be  taxed 
when  constituting  part  of  the  surplus  of  the 
bank,"  in  clear  and  express  terms  applies  to 
the  bonds  when  constituting  part  of  the  cor- 
porate property,  and  in  no  way  affects  the 
valuation  of  the  shares  which  are  the  prop- 
erty of  the  individual. 

It  Is  Insisted,  in  support  of  the  proposed 
change  from  the  express  terms  of  the  law, 
that,  unless  it  shall  be  Interpreted  as  affect- 
ing the  valuation  of  the  shares,  it  would  be 
meaningless;  and  it  is  further  urged  that  the 
history  of  this  legislation  and  the  action  of 
the  executive  departments  of  the  state  gov- 
ernment should  lend  force  to  the  position 
taken  in  the  principal  opinion;  but  these 
are  considerations  and  rules  of  construction 
and  interpretation  permissible  only  when  the 
language  of  a  statute  is  of  doubtful  meaning, 
and  have  no  place  when  its  expressions  are 
plain  and  do  not  permit  of  construction. 

In  Black  on  Interpretation  of  Laws,  |  20, 
quoted  with  approval  in  Re  Applicants  for 
License,  143  N.  C.  3,  55  S.  B.  636,  10  L.  R.  A. 
rN.  S.)  2S8,  it  is  said:  "Sec.  26.  The  meaning 
vf  a  statute  must  first  be  sought  in  the  lan- 
^age  of  the  statute  itself.  And  further: 
'If  the  language  Is  plain  and  free  from  am- 
biguity and  expressed  a  simple,  definite,  and 
sensible  meaning,  that  meaning  is  conclusive- 
ly presumed  to  be  the  meaning  which  the 
Legislature  intended  to  convey.'  And  In 
Lewis'  Sutherland  Statutory  Ck>nstructlon 
(2d  Ed.)  I  267,  it  is  said:  'When  the  inten- 
tion of  the  Legislature  is  so  nppirent  from 


the  face  of  the  statute  that  there  can  be  no 
question  as  to  its  meaning,  there  is  no  room 
for  construction.* " 

In  McCluskey  v.  Cromwell,  11  N.  Y.  601, 
Allen,  J.,  quotes  with  approval  the  rule  as 
expressed  by  Johnson,  J.,  In  Newell  v.  Peo- 
ple, 7  N.  Y.  9,  as  follows:  "Whether  we  are 
considering  an  agreement  between  parties, 
a  statute,  or  a  Constitution,  with  a  view  to 
its  interpretation,  the  thing  we  are  to  seek 
is  the  thought  which  It  expresses.  To  as- 
certain this,  the  first  resort,  in  all  cases.  Is 
to  the  natural  signification  of  the  words  em- 
ployed, in  the  order  and  grammatical  ar- 
rangement in  which  the  framers  of  the  in- 
strument have  placed  them.  If,  thus  regard- 
ed, the  words  embody  a  definite  meaning, 
which  involves  no  absurdity  and  no  contra- 
diction between  different  parts  of  the  same 
writing,  then  that  meaning  apparent  upon 
the  face  of  the  instrument  is  the  one  which 
alone  we  are  at  liberty  to  say  was  intend- 
ed to  be  conveyed."  And  in  the  same  opin- 
ion it  is  said  further:  "In  the  construction, 
both  of  statutes  and  contracts,  the  intent 
of  the  framers  and  parties  is  to  be  sought 
first  of  all  in  the  words  and  language  em- 
ployed, and  if  the  words  are  free  from  am- 
biguity or  doubt,  and  express  plainly,  clear- 
ly, and  distinctly  the  sense  of  the  framers 
of  the  Instrument,  there  is  no  occasion  to 
resort  to  other  means  of  Interpretation.  It 
is  not  allowable  to  Interpret  what  has  no 
need  of  interpretation,  or  when  the  words 
have  a  definite  and  precise  meaning,  to  go 
elsewhere  in  search  of  conjecture  in  order 
to  restrict  or  extend  the  meaning.  Statutes 
should  be  read  and  understood  according  to 
the  natural  and  most  obvious  lm];)ort  of  the 
language,  without  resorting  to  subtle  and 
forced  construction  for  the  purpose  of  either 
limiting  or  extending  their  operation." 

These  views  are  quoted  with  approval 
both  in  the  opinion  and  dissenting  opinions 
in  Nance  v.  Railroad,  149  N.  C.  366,  63  S. 
E.  116,  and  express  a  well-recognized  prin- 
ciple of  law.  As  heretofore  i^ated,  there  is 
nothing  in  the  statute  which  in  express 
terms,  or  by  any  permissible  Intendment,  re- 
fers to  the  omission  of  these  bonds  In  deter- 
mining the  value  of  shares  when  taxed  as 
the  property  of  individual  holders,  and  the 
courts.  In  my  opinion,  are  without  power  to 
add  such  a  provision  to  the  law. 

Speaking  generally  to  the  question  pre- 
sented. Associate  Justice  Peckham,  deliver- 
ing the  opinion  of  the  court  in  Bank  of  Com- 
merce V.  Tennessee,  161  U.  &  146,  147,  IG 
Sup.  Ct  460  (40  L.  Ed.  645),  says:  "These 
cases  show  the  principle  upon  which  is 
founded  the  rule  that  a  claim  for  exemption 
from  taxation  must  be  clearly  made  out. 
Taxes  being  the  sole  means  by  which  sov- 
ereignties can  maintain  their  existence,  any 
claim  on  the  part  of  any  one  to  be  exempt 
from  the  full  payment  of  his  share  of  taxes 
on  any  portion  of  his  property  must  on  that 
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acconmt  be  dearly  defined  and  fonnded-  npon 
plain  language.  There  must  be  no  doubt  or 
aznblgulty  In  the  language  used  npon  which 
the  claim  to  the  exemption  is  founded.  It 
has  been  said  that  a  well-founded  doubt  is 
fatal  to  the  claim;  no  application  will  be 
indulged  In  for  the  purpose  of  construing 
the  language  used  as  giving  the  claim  for 
exemption,  where  such  claim  is  not  founded 
upon  the  plain  and  clearly  expressed  intention 
of  the  taxing  power.  The  capital  stock  of  a 
corporation  and  the  shares  into  which  such 
stock  may  be  diyided  and  held  by  individual 
shareholders  are  two  distinct  pieces  of  prop- 
erty. The  capital  stock  and  the  shares  of 
stock  In  the  hands  of  the  shareholders  may 
both  be  taxed,  and  it  is  not  double  taxation. 
Van  Allen  v.  Assessors,  3  Wall.  573  [18  L. 
Ed.  229];  People  v.  Commissioners,  4  Wall. 
244  [18  (L.  Ed.  344]  cited  in  Farrington  v. 
Tenness^,  95  U.  S.  687  [24  L.  Ed.  55S].  This 
statement  has  been  reiterated  many  times 
in  various  decisions  by  this  court,  and  is  not 
now  disputed  by  any  one.  The  surplus  be- 
longing to  this  bank  is  'corporate  property,' 
and  is  distinct  ftt>m  the  capital  stock  in  the 
hands  of  the  corporation.  The  exemption,  in 
terms,  is  upon  the  payment  of  an  annual  tax 
of  one-half  of  one  per  cent  upon  each  share 
of  the  capital  stock,  which  shall  be  in  lieu 
of  all  other  taxea  The  exemption  is  not,  in 
our  Judgment,  greater  in  its  scope  than  the 
subject  of  the  tax.  Recognizing,  as  we  do, 
that  there  is  a  diflTerent  property  in  that 
whicb  is  described  as  capital  stock  from  that 
which  Is  described  as  corporate  property 
other  than  capital  stock,  and  remembering 
the  necessity  there  is  for  a  clear  expression 
of  the  intention  to  exempt  before  the  exemp- 
tion will  be  granted,  we  must  hold  that  the 
surplus  has  not  been  granted  exemption  by 
the  clause  contained  in  the  charter  under 
discussion.  The  very  name  of  'surplus'  im- 
plies a  difference.  There  is  capital  stock, 
and  there  is  a  surplus  over,  above,  and  be- 
yond the  capital  stock,  which  surplus  is  the 
property  of  the  bank  until  It  is  divided 
among  stocAcholders." 

There  is  no  one  who  is  more  Jealous  for 
the  honor  and  reputation  of  this  state  and 
Its  government  than  the  writer.  I  know  full 
well  that  it  is  their  desire  and  fixed  purpose 
to  meet  every  obligation  and  duty  incumbent 
upon  them  as  an  enlightened,  progressive, 
and  Christian  people,  and  where  such  pur- 
pose has  been  euacted  into  law  their  courts 
should  at  all  times  and  under  all  circum- 
stances be  swift  to  enforce  it ;  but  this  sen- 
timent, deep  as  it  Is,  does  not  permit,  on  the 
contrary  it  forbids,  that  in  expounding  their 
laws  we  should  depart  from  fixed  principles 
of  interpretation,  or  read  into  their  statutes 
an  effect  and  meaning  contrary  to  the  clear 
Import  of  their  terms. 

I  am  of  opinion  that  the  judgment  below 
should  be  aflBirmed. 


031  N.  C.  629. 
MILLER  V.  PITTS  et  al. 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.) 

1.  Principal  and  Surety  (f  197'*)--Contri- 
BUTioN— Judgment  Against  Surett— Ef- 
fect AS  to  Co- Surety. 

A  judgment,  recovered  by  the  United  States 
against  a  suretv  on  a  distiller's  bond,  is  at 
least  prima  facie  evidence  of  the  debt,  in  a 
subsequent  action  in  a  state  court  by  him 
against  the  co-surety  for  contribation,  provided 
payment  by  him  of  the  amount  recovered  is 
shown  or  admitted. 

FEd.  Note.^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  632,  632% ;  Dec.  Dig.  I 
197.*J 

2.  Principal  and  Surety  (f  187*)— Reim- 
bursement—Judgment  Against  Surety- 
Effect  AS  TO  Principal. 

A  judgment  recovered  by  the  United  States 
against  a  surety  on  a  distiller^s  bond  is  at  least 
prima  facie  evidence  of  the  debt  in  a  subsequent 
action  in  a  state  court  by  him  against  his  prin- 
cipal for  reimbursement,  provided  payment  by 
him  of  the  amount  so  recovered  is  shown  or  ad- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {§  554-556;  Dec.  Dig.  f 
187.*] 

Appeal  from  Superior  Court,  McDowell 
Couuty;  J.  S.  Adnms,  Judge. 

Action  by  L.  H.  Miller  against  Abel  Pitts 
and  another.  From  a  judgment  for  defendants, 
plaintiflT  appeals.    Reversed  and  remanded. 

Sinclair  &  Carlton,  for  appellant  W.  T. 
Morgan  and  T.  A.  Morphew,  for  appellees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff,  as  a  surety  on  the  distiller's 
bond  of  the  defendant  Abel  Pitts  to  recover 
the  amount  which  he  was  compelled  to  pay 
under  a  judgment  recovered  in  the  United 
States  District  Court  for  the  Western  Dis- 
trict of  North  Carolina,  against  Pitts,  as  prin- 
cipal, and  himself,  as  surety,  for  $500,  the 
amount  or  penalty  of  said  bond.  The  parties 
waived  a  trial  by  jury,  and  agreed  that  the 
judge  might  find  the  facts,  and  it  appears 
from  his  findings  that  the  bond  was  executed 
by  Abel  Pitts,  as  principal,  and  the  defend- 
ants Lee  Miller  and  Thomas  Epley,  as  sure- 
ties. It  further  appears  that  an  action 
was  brought  upon  the  said  bond  for  a 
breach  thereof  by  Pitts,  which  breach  con- 
sists in  his  failing  to  pay  the  taxes  due  from 
him  by  law  on  363  gallons  of  spirits,  which 
he  had  removed  from  the  premises  where 
said  distillery  was  operated  without  com- 
plying with  the  law  by  paying  the  taxes  as- 
sessed against  him.  Issues  were  submitted 
to  the  jury  at  the  trial  of  said  case,  which, 
with  their  answers,  are  as  follows: 

"(1)  Did  the  defendants  execute  the  bond 
sued  on?    Answer:  Yes. 

"(2)  Did  the  def^idants  commit  a  breach 
of  said  bond?    Answer:  Yes. 

*'(3)  What  amount  of  damages,  if  any,  has 
the  plaintiff  sustained  on  the  bond  sued  on? 
Answer:  $374.88,  with  5  per  cent  penalty  and 
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interest  12  per  cent  from  October  1,  1896; 
$53.68,  with  5  per  cent  penalty  and  interest 
12  per  cent  from  Marcli  1, 1896;  $26.91,  witli 
5  per  cent  penalty  and  interest  12  per  cent 
from  March  1,  1897." 

The  United  States  court  rendered  judg- 
ment upon  the  verdict  for  an  amount  In  ex- 
cess of  the  penalty  of  the  said  bond.  Execu- 
tion was  issued  upon  the  said  judgment,  and 
the  amount  of  the  bond  and  the  costs  were 
paid  by  the  plalntiif,  Miller.  He  brought  this 
action  to  recover  the  said  amount  so  paid 
by  him,  and  offered  in  evidence  a  certified 
copy  of  the  record  in  the  District  Court, 
showing  the  amount  of  the  recovery  there 
against  him  and  the  payment  of  the  same. 
He  contended  in  the  court  below,  and  also  in 
this  court,  that  this  record  which  showed  a 
verdict  and  judgment  against  him  for  the 
amount  which  he  was  compelled  to  pay,  under 
the  execution  thereafter  issued  upon  the  judg- 
ment was,  at  least,  prima  fade  evidence  that 
Pitts,  as  principal,  owed  the  amount,  and 
that  he  had  been  compelled  to  pay  It  by  ju- 
dicial proceedings  in  the  United  States  court 
There  was  no  controversy  as  to  the  fact  that 
the  plaintiff  had  paid  the  amount  of  the  bond 
and  the  costs,  but  this  fact  wAs  admitted. 
The  court  below  ruled  that  the  record  of  the 
proceedings  in  the  United  States  court  was 
not  prima  facie  evidence  of  the  debt  and  the 
payment  thereof  by  the  plaintiff  as  a  co- 
surety of  the  defendant  Epley,  and  it  was 
thereupon  adjudged  that  the  plaintiff  take 
nothing  by  his  action,  and  that  the  defendant 
Ejpley  recover  his  costs.  The  plaintiff  except- 
ed to  this  judgment  and  appealed  to  this 
court 

We  think  his  honor  erred  in  holding  that 
the  record  of  the  United  States  District  Court 
which  was  duly  and  properly  certified,  was 
not  prima  facie  evidence  of  the  indebtedness 
of  Pitts  as  principal,  under  the  distiller's 
bond,  to  the  government  The  case  in  that 
court  was  tried  upon  issues  submitted  to  the 
jury,  who  found  the  fact  of  indebtedness,  and 
judgment  was  rendered  thereon.  The  plain- 
tiff was  thereafter  compelled,  by  the  execu- 
tion Issued  from  that  court,  to  pay  the  sum 
of  $500,  which  was  the  penalty  of  the  bond, 
and  the  costs  of  the  suit  It  is  true  that  Ep- 
ley, by  his  aitswer  in  this  case,  denies  that 
there  was  any  nreach  of  the  bond,  but  he  of- 
fered no  proof  iQ  the  court  below  to  that  ef- 
fect, and  there  is  no  suggestion  by  him  or  his 
oounsel  that  there  was  any  collusion  between 
the  government  and  the  defendants  in  the 
prosecution  of  the  action  In  the  United  States 
court  upon  the  bond  to  recover  the  penalty 
thereof,  or  in  obtaining  the  judgment.  In  2 
Brandt  on  Suretyship  and  Guaranty  (3d  Ed.) 
§  807,  it  is  stated  that:  "In  an  action  for  con- 
tribution between  co-sureties,  the  record  of  a 
judgment  recovered  by  the  creditor  against 


the  princiiml  and  one  of  the  sureties,  to  which 
the  other  surety  is  not  a  party,  is  competent 
evidence  to  prove  the  rendition  of  such  judg- 
ment by  way  of  inducement  to  further  evl« 
dence  tiiat  tiie  surety,  against  whom  it  was 
rendered,  has  paid  it**  See,  also,  section  805, 
where  it  is  said  that:  "In  an  action  of  as- 
sumpsit by  a  surety  against  his  principal,  to 
recover  Indemnity  for  money  paid  for  the  lat- 
ter by  the  former,  the  record  of  a  judgment 
against  the  surety,  although  rendered  without 
notice  to  the  principal,  is  prima  facie  evi- 
dence of  the  sum  due  by  the  principal  of  the 
obligation  of  the  surety  to  pay,  and  of  the  as- 
sent of  the  principal  to  the  payment"  Pres- 
lar  V.  Stallworth,  37  Ala.  402.  This  court,  in 
Armlstead  v.  Harramond,  11  N.  C.  339,  held 
that  a  judgment  against  an  administrator  is 
evidence  against  his  surety  of  the  existence 
of  the  debt  upon  which  the  judgment  was  re- 
covered, though  it  was  not  at  that  time  evi- 
dence against  the  surety  that  the  administra- 
tor had  sufficient  assets  with  which  to  dis- 
charge the  indebtedness.  This  case  was  cited 
with  approval  In  Brown  v.  Pike,  74  N.  C.  531. 
In  consequence  of  prior  decisions  of  this 
court  the  act  of  1844  (chapter  38)  was  passed, 
and  in  the  construction  given  to  that  act  in 
Brown  v.  Pike,  supra,  the  judgment  was 
made  evidence  against  the  surety,  both  as  to 
the  existence  of  the  debt  and  of  assets  suffi- 
cient to  pay  it  but  by  the  act  of  1881,  (chap- 
ter 8),  the  Legislature  amended  the  act  of 
1844  so  as  to  make  such  a  judgment  only  pre- 
sumptive evidence  against  the  sureties,  wheth- 
er they  were  parties  to  the  action  in  which 
the  judgment  was  recovered  against  the  prin- 
cipal or  not  Revlsal  1905,  S  285.  We  think, 
therefore,  it  is  settled  as  a  general  principle 
of  the  law  that  a  judgment  recovered  against 
a  surety  is,  at  least  prima  facie  evidence,  or 
presumptive  evidence,  of  the  debt  in  an  action 
afterwards  brought  by  him  against  his  prin- 
cipal or  co-surety  to  be  indemnified,  provided 
that  the  payment  by  him  of  the  amount  so  re- 
covered is  either  shown  or  admitted*  Leak 
V.  Covington,  09  N.  C.  559,  6  S.  E.  241.  He 
recovers  of  the  principal  the  entire  debt  which 
he  has  paid,  and  of  the  surety  his  ratable 
part  It  was  admitted  In  this  case  that  the 
principal,  Abel  Pitts,  is  insolvent 

It  is  true  the  court  ruled  that  the  record 
of  the  United  States  District  Court  was  not 
evidence  against  the  defendant  but  it  Is  ap- 
parent from  the  pleadings  and  findings  of  fact 
that  there  is  no  real  dispute  between  the  par- 
ties as  to  the  truth  of  the  matters  set  out  in 
the  record,  if  It  is  evidence  against  the  de- 
fendant We,  therefore,  hold  that  there  was 
error  in  the  ruling  of  the  court  as  to  the  ef- 
fect of  the  record,  and  reverse  the  judgment 
The  case  will  be  remanded,  with  directions  tu 
enter  a  judgment  for  the  plaintiff. 

Reversed* 
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(152  N.  C.  tt5) 

MORSIB  et  al.  t.  HEIDBL 

(Supnme  Court  of  North  Carolina.     May  25, 

1910.) 

1.  Pilots  (|  1*)  —  Statutobt  Pbovisiows  — 
Regttlations. 

The  Legislatare  may  authorize  a  local  board 
Co  prescribe  limits  for  pilot  grounds  and  re^ 
tuire  pilots  to  cruise  therein,  as  well  as  adopt 
regulations  to  promote  the  purpose  of  such  sery- 
ice. 

[Ed.  Note.^For  other  cases,  see  Pilots,  Cent 
Dig.  H  1-^;    Dec.  Dig.  §  l.»] 

2.  Pilots  (§  3*)  —  Regulations  —  Powbb  o» 
Board. 

Laws  1907.  c.  625,  (  2  (Pell's  Revisal  1908^ 
c.  104,  I  4957b),  requires  the  "board  of  commis^ 
sioners  of  navigation  and  pilotaiape,  from  time 
to  time,  to  establish  such  regulations  as  to  the 
arrangement  and  station  of  pilots,  for  the  pur- 
pose of  compelling  them  to  be  on  dutv  at  all 
times,  as  they  shall  deem  advisable,  and  to  im- 
I>ose  reasonable  fines  and  penalties  to  enforce 
such  rules.  The  commissioners  adopted  rules 
prohibiting  pilots  from  leaving  their  station  to 
CO  to  a  neighboring  port  to  piiot  a  vessel  bound 
from  such  port  for  Cape  Pear  river,  except  un- 
der peculiar  circumstances,  at  the  discretion  of 
the  diairman  of  the  board  and  provided  that  the 
cruising  grounds  of  Cape  Fear  i>ilots  should  be 
restricted  to  a  certain  area,  in  which  area 
only  they  should  cruise  and  offer  their  services. 
JSeld,  that  the  statute  authorized  the  board  to 
adopt  such  regulations,  and  the  regulations 
adopted  were  a  reasonable  exercise  of  the  au- 
thority conferred. 

[Ed.  Note.— For  other  cases,  see  Pilots,  Cent. 
Dig.  §i  1-^ ;  Dec.  Dig.  fi  a.*] 

8.  Pilots  (|  lO*)— Compensation— Fees  fob 

Cbuisino  Outside  Gbounds. 

Acts  1907,  c.  625,  §  9  (Pell's  Revisal^  1908, 
f  4957J),  authorises  the  board  of  commissioners 
of  navigation  and  pilotage  to  grant  written  per- 
mission to  any  pilot  to  run  regularly  as  pilot  on 
steamers  between  the  port  of  Wilmington  and 
other  ports,  and  gives  such  pilot  all  the  rights 
and  emoluments  of  river  and  bar  pilots.  Held, 
that  pilots  at  Cape  Fear  bar,  on  which  Wil- 
mington is,  should  be  allowed  to  speak  vessels 
only  within  the  Cape  Fear  cruising  grounds,  as 
fixed  by  the  commission,  and  they  cannot  recov- 
er fees  for  services  rendered  in  cruising  out- 
side of  such  grounds. 

[M.  Note.— For  other  cases,  see  Pilots,  Dec 
Dig.  i  lO.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;  O.  H.  Allen,  Judge 

Action  by  T.  M.  Morse  and  others  against 
A  S.  Heide.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Herbert  McClammy,  for  appellant  Roun- 
tree  &  Carr,  for  appellee. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  pilotage  fees  alleged 
to  'be  due  him,  and  which  were  held  by  the 
defendant  to  abide  the  Judgment  of  the  court 
as  to  whether  said  Morse  is  entitled  to  recov- 
er the  same.  The  suit  was  commenced  in 
the  eoart  of  a  Justice  of  the  peace.  The  de- 
fendant filed  an  answer  to  which  the  plaintiff 
demmred.  The  Justice  gave  a  Judgment  for 
the  plaintiff,  and  the  defendant  appealed  to 
the  superior  court,  where  the  case  was  heard 
upon  the  answer  and  demurrer.    The  facts 


disclosed  by  the  record  are  that  the  plaintiff, 
who  was  a  duly  licensed  pilot  of  the  Cape 
Fear  bar  and  river,  sailed  from  Southport  for 
Charleston,  S.  C,  on  the  boat  Herman  Oel- 
richs,  and  that  at  or  near  Charleston,  and  far 
beyond  the  bounds  or  station  established  by 
the  board  of  commissioners  of  navigation 
and  pilotage  for  the  Cape  Fear  bar  and  river, 
and  pretending  to  be  in  the  performance  of 
his  duty  as  a  pilot,  spoke  the  ship  Soutra  off 
the  lightship  near  Charleston  harbor,  and  the 
plaintiff  was  taken  aboard  said  ship  f6r  the 
purpose  of  piloting  her  over  the  Cape  Fear 
bar  at  the  mouth  of  the  river.  When  the 
said  vessel  had  reached  the  cruising  grounds 
established  by  the  said  board  of  commission- 
ers for  the  Cape  Fear  river  and  bar,  L.  J. 
Pepper,  who  was  also  a  licensed  pilot  of  the 
said  river  and  bar,  spoke  the  vessel  Soutra 
and  demanded  the  right  to  pilot  her  In,  which 
demand  was  refused  on  the  ground  that  the 
Soutra  already  had  a  pilot  on  board;  that 
is,  the  plaintiff,  T.  M.  Morse.  When  the  Sou- 
tra had  passed  over  the  bar,  certain  licensed 
pilots,  including  L.  J,  Pepper,  filed  a  com- 
plaint against  the  plaintiff  for  violating  the 
rules  and  regulations  of  the  said  board  of 
commissioners  with  reference  to  the  station 
or  cruising  grounds  for  pilots  and  their  boats, 
and  the  matter  was  heard,  and  the  commis- 
sioners decided  that  the  plaintiff  had  violat- 
ed said  rules  and  regulations,  and  ordered  that 
the  plaintiff  should  not  pilot  the  said  vessel 
out  to  sea,  and  further  decided  that  he  was 
not  entitled  to  the  pilotage  fees,  either  in- 
ward or  outward,  and  adjudged  that  L.  J. 
Pepi>er  was  entitled  to  pilot  the  vessel  out  to 
sea,  which  was  done  by  him.  By  agreement, 
the  amount  of  the  fees  was  deposited  with 
the  defendant,  who.  was  the  agent  of  the  ship, 
to  await  the  result  of  this  action. 

It  is  conceded  that  the. plaintiff  is  not  en- 
titled to  recover  if  the  commissioners  acted 
within  the  scope  of  their  power  In  making 
the  rules  and  regulations  as  to  the  station  of 
pilots  and  their  cruising  grounds,  because  the 
plaintitf  had  transgressed  these  rules  and 
regulations,  which  are  as  follows: 

"(1)  No  pilot  will  be  permitted  to  leave  his 
station  to  go  to  a  neighboring  port  for  the 
purpose  of  piloting  a  vessel  bound  from  that 
port  for  the  Cape  Fear  river,  unless  under 
peculiar  circumstances,  at  the  discretion  of 
the  chairman  of  this  board.  And  every  li- 
censed pilot  Is  expected  and  required  to  pro- 
vide the  means  of  boarding  and  leaving  ves- 
sels at  sea  by  pilot  boats  or  cutters.  Ar- 
rangements with  tug  boats  or  fishing  boats 
or  any  other  means  of  approaching  or  leav- 
ing vessels  at  sea  will  not  be  permitted  under 
penalty  of  the  revocation  of  license  at  the 
discretion  of  the  board. 

"(2)  The  cruising  grounds  of  the  Cape  Fear 

pilots  shall  in  future  (after  April  24,  1908) 

be  restricted  to  that  area  bounded  on  the 

•south  by  Lrittle  river  and  an  imaginary  line 


•Vor  «th«r 


see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Dlgg.  1907  to  date,  &  Reporter  Indexes 
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drawn  directly  southeast  from  Little  river, 
and  bounded  on  the  north  by  Bogue  Inlet, 
and  an  Imaginary  line  drawn  directly  south- 
east from  Bogue  Inlet,  and  in  such  area  only 
shall  Oape  Fear  pilots  cruise  and  offer  their 
services  for  pilotage." 

The  defendant  contended  that  the  Legisla- 
ture had  conferred  authority  upon  the  board 
of  commissioners  of  navigation  and  pilotage, 
by  Laws  of  1907,  c.  625,  i  2  (Pell's  Revlsal 
1906,  c.  104,  I  4957b),  to  adopt  said  rules  and 
regulations.  That  section  Is  as  follows:  *'The 
commissioners  shall  from  time  to  time  make 
and  establish  such  rules  and  regulations  re- 
specting the  arrangement  and  station  of  pi- 
lots for  the  purpose  of  compelling  them  to  be 
on  doty  at  all  times,  as  to  them  shall  seem 
advisable,  and  shall  Impose  reasonable  fines, 
forfeitures  and  penalties  for  the  purpose  of 
enforcing  the  execution  of  such  rules  and  reg- 
ulations.*' 

We  have  held,  in  the  case  of  St.  George  v. 
Hardie,  147  N.  C.  88,  60  S.  E.  920,  that  the  act 
of  U907  is  constitutional  and  Is  a  lawful  ex- 
ercise of  the  power  vested  in  the  Legislature. 
It  is  customary  to  confer  upon  such  boards  of 
navigation  and  pilotage  the  power  to  make 
reasonable  and  proper  rules  and  regulations 
for  the  government  of  those  who  are  licensed 
as  pilots,  and  we  can  see  no  reason  why  this 
custom  is  not  sanctioned  by  law,  or  why  the 
board  of  commissioners  of  navigation  and 
pilotage  may  not,  in  the  exercise  of  the  pow- 
er thus  vested  in  them,  prescribe  the  limits 
of  cruising  grounds  and  the  stations  of  pi- 
lots. 30  Cyc.  p.  1611.  Nor  do  we  see  how 
any  person,  who  accepts  a  license  which 
confers  upon  him  the  privilege  of  piloting 
ships  on  their  Inward  or  outward  passage  on 
the  river  and  over  the  bar,- can  well  complain 
of  the  conditions  upon  which  such  license  is 
granted,  provided  they  are  reasonable,  and 
it  must  necessarily  be  that  the  rules  and  reg- 
ulations adopted  by  the  board  of  navigation 
and  pilotage  for  the  Oape  Fear  river  and  bar, 
to  which  we  have  referred,  were  not  only 
reasonable,  but  necessary,  for  the'  safety  of 
vessels  and  the  convenience  of  navigation. 
The  plalntifTs  counsel,  in  his  brief,  as  we 
construe  It,  deems  the  general  i>ollcy  of  the 
law  to  be  that  there  should  be  an  early  ten- 
der of  pilotage  services,  and  that  a  pilot  may, 
therefore.  In  the  absence  of  statutory  prohi- 
bition, cruise  for  incoming  vessels  beyond  the 
pilot  waters  or  pilotage  grounds  of  fiis  iwrt. 
He  argues  that  this  prohibition  must  be  by 
statute  directly ;  but  no  reason  appears  to  us 
why  the  Legislature,  if  it  has  the  right  to 
prescribe  the  limit  of  cruising  or  pilotage 
grounds,  may  not  confer  authority  upon  a  lo- 
cal board,  better  acquainted  than  itself  with 
the  nature  of  the  service  to  be  rendered  and 
the  conditions  and  circumstances  of  the  par- 
ticular case,  to  carry  out  the  legislative  will 
by  marking  out  the  grounds  and  adopting 
sudh  rules  and  regulations  as  in  its  judgment 
will  best  promote' the  object  and  purpose  of 


providing  for  such  a  service.  No  authority 
was  cited  to  us  which  sustains  the  contention 
of  the  plaintiff  that  the  Legislature  cannci 
confer  such  power  upon  a  local  board. 

The  only  question,  therefore,  which  Is  no-vr 
presented  for  our  consideration,  is  whethci 
such  authority  was  conferred  by  Acts  1907, 
c.  625,  and  of  this  we  have  no  doubt.  It  is 
true  that,  as  said  in  some  of  th^  decisions, 
the  policy  of  the  law  is  to  induce  pilots  to 
cruise  somewhat  largely,  for  the  purpose  of 
speaking  incoming  vessels  at  an  early  period  ; 
but  it  is  also  true  that  it  is  more  Important 
they  should  not  cruise  so  far  afield  as  to  be 
absent  from  their  post  of  duty — ^that  is,  the 
proper  cruising  ground  at  the  mouth  of  the 
Oape  Fear  river — so  that  there  may  not  be  a 
sufficient  number  always  present  to  pilot  ves- 
sels which  require  their  services  to  cross  the 
bar.  If  a  pilot  can  go  as  far  from  Wilming- 
ton as  the  port  of  Charleston,  how  much  far- 
ther south  or  north  on  the  coast  can  he  go  in 
order  to  obtain  an  advantage  over  other  pi- 
lots? If  the  law  permitted  such  a  course  to 
be  pursued,  it  would  seriously  interfere  with 
the  safe  and  prompt  navigation  of  vessels 
plying  between  the  different  ports.  It  is 
much  better  and  safer  to  hold  that  the  heg- 
islature  can,  either  directly  or  indirectly,  pro- 
vide for  the  stations  and  cruising  grounds 
for  pilots  somewhere  near  the  port  for  which 
vessels  are  bound.  So  far  as  we  can  see  from 
the  facts  of  this  case,  the  Legislature  has 
made  a  wise  provision  in  conferring  autbor- 
Ity  upon  the  board  of  navigation  and  pilotage 
to  fix  the  limits  of  croising  grounds  and  to 
establish  pilotage  stations,  and  there  has 
been,  in  this  case,  no  abuse  of  the  authority 
thus  conferred,  but  it  seems  to  have  been 
reasonably  exercised.   SO  Cyc.  1611,  and  notes. 

The  authority  of  the  Legislature  to  act  in 
such  matters  and  to  prescribe  rules  and  reg- 
ulations for  the  government  of  pilots  seems 
to  have  been  settled.  The  Whistler  (D.  O.) 
13  Fed.  296;  30  Cyc.  1615.  There  is  a  pro- 
vision in  the  statute  that  the  commissioners 
shall  have  power  to  grant  permission  in  writ- 
ing to  any  pilot  in  good  standing  and  author- 
ized to  pilot  vessels,  to  run  regularly  as  pilots 
on  steamers  between  the  port  of  Wilmington 
and  other  ports  in  the  United  States,  and  that 
he  shall  have  all  the  rights  and  emoluments 
that  belong  to  the  river  and  bar  pilots.  Acts 
1907,  c.  625,  S  9  (Pell's  Revlsal  1908,  §  4957j). 
We  think  from  the  provision  of  this  section, 
and  the  general  scope  of  said  act  as  gathered 
from  the  terms  In  which  it  is  expressed  so 
clearly,  that  it  was  the  intention  of  the  Leg- 
islature that  pilots  at  the  Cape  Fear  bar 
should  be  allowed  to  speak  vessels  only  with- 
in the  cruising  grounds,  and  that  their  rigbt 
to  recover  fees  for  their  services,  when  ten- 
dered and  refused,  depends  upon  their  com* 
pi  lance  with  the  provisions  of  the  act  as  thus 
construed. 

Our  conclusion  is  that  T.  M.  Morse,  and  the 
other  plaintiffs  associated  with  him  in  the 


N.CJI 


QRESHAM  MFG.  00.  t.  OARTHAGB  BUGGT  00. 


175 


'^se,  are  not  entitled  to  recover  the  fees 
which  they  now  demand  of  the  defendant, 
and,  therefore,  that  the  judgment  of  the  court 
below  was  correct 
Affirmed. 

(152  N.  C.  «88) 

GRESHAM  MFG.  CO.  et  al.  t.  CARTHAGE 

BUGGY  CO. 

(Supreme  Court  of  North  Carolina.     May  25, 

1910.)    . 

Sales  (S  474*)— Conditional  Saues— IjIen  of 

SSLLEB. 

A  manufacturing  company  sold  goods  on 
agreement  that  the  title  should  remain  in  the 
seller  until  the  price  had  been  paid.  The  con- 
tract was  signed  on  the  part  of  the  purchasing 
company  by  an  officer  of  the  company.  Beld 
that,  if  the  officer  did  not  have  the  power  to 
execute  the  contract,  no  title  to  the  goods  pasa- 
ed  to  the  purchaser,  and  consequently  none 
would  pass  to  its  receiver  in  insolvency  pro- 
ceedings, but,  if  by  receiving  the  goods  the  pur- 
chaser ratified  the  act  of  the  officer  in  executing 
the  contract,  it  was  bound  by  its  provisions, 
and  therefore  the  seller  had  a  lien  upon  the 
property  prior  to  that  of  the  other  cremtors  of 
the  purchaser. 

[Ed,  Note.~For  other  cases,  see  Sales,  Dec 
Dig.   S  474.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; Lyon,  Judge. 

R.  W.  Pleasants  and  others  brought  an  ac- 
tion against  the  Carthage  Buggy  Company, 
which  they  alleged  to  be  insolvent,  and  a  re- 
ceiver was  appointed,  and  the  Gresham  Man- 
ufacturing Company  intervened.  From  a 
judgment  in  favor  of  the  creditors  as  against 
the  Gresham  Manufacturing  Company,  the 
Manafacturing  Company  appealed.  Judg- 
ment  reversed  and  new  trial  ordered,  unless 
the  parties  consent  to  a  sale  of  property  fur- 
nished the  Carthage  Buggy  Company  by  the 
Gresham  Manufacturing  Company,  and  a 
distribution  of  the  proceeds  in  accordance 
with  the  opinion  of  the  Supreme  Court. 

Aycock  &  Winston  and  Cox  &  Cox,  for  ap- 
pellant. H.  F.  Seawell  and  U.  L.  Spence, 
for  appellee. 

WALKER,  J.  This  action  was  brought  by 
R.  W.  Pleasants  and  others,  creditors  of  the 
Carthage  Buggy  Company,  to  recover  Judg- 
ment on  their  several  claims  against  the 
buggy  company,  which  they  alleged  to  be  In- 
solvent, and  to  wind  up  and  settle  its  af- 
fairs; the  buggy  company  having  been  duly 
incorporated  under  the  laws  of  this  state. 
C.  S.  Brewer  was  appointed  as  receiver  of 
the  assets  of  the  buggy  company,  and  after- 
wards the  Gresham  Manufacturing  Compa- 
ny intervened  in  the  cause,  and  alleged  that 
it  had  contracted  to  sell  to  the  buggy  compa- 
ny certain  articles  of  personal  property 
which  are  described  in  the  pleadings,  and 
that  the  buggy  company  was  indebted  to  it 
at  the  time  of  the  intervention  in  the  sum 
of  $1,725.  It  also  alleged  that  at  the  time 
ot  the  sale  it  had  retained  the  title  to  the 


said  goods  so  sold  by  it  to  the  buggy  com-' 
pany,  the  contract  between  the  two  compa- 
nies having  been  reduced  to  writing  and  ex- 
ecuted on  behalf  of  the  buggy  company  by 
its  secretary  and  treasurer,  and  on  behalf  of 
the  manufacturing  company  by  E.  W.  Beclcy. 
Execution  <^  the  contract  was  proven  before 
a  Justice  of  the  peace  as  to  the  Carthage 
Buggy  Company,  by  Charles  A.  Jones,  Its  sec- 
retary and  treasurer,  and  purported  to  have 
been  executed  by  authority  of  the  board  of 
directors.  The  plaintifiFs  in  the  action  claim- 
ed that  the  receiver  acquired  title  to  the 
property  and  held  the  same  for  the  pay- 
ment of  the  general  debts  of  the  corporation, 
and  that  the  manufacturing  company  had  no 
prior  lien  or  right  thereto  by  virtue  of  the 
contract  of  sale  and  the  registration  of  the 
same.  The  issue  submitted  to  the  Jury»  with 
their  answers  thereto,  were  as  follows:  *'(!) 
In  what  sum  is  the  Carthage  Buggy  Compa- 
ny indebted  to  the  Gresham  Manufacturing 
Company?  Answer:  $1,496.86,  with  inter- 
est from  tlie  8th  of  November,  1908. 

''(2)  Is  the  Gresham  Manufacturing  Com- 
pany, at  this  time,  entitled  to  a  lien  on  the 
materials  mentioned  In  the  complaint  in 
preference  to  all  other  creditors  of  the  Car- 
thage Buggy  Company  and  the  receiver  of  the 
Carthage  Buggy  Company?    Answer:    Ko. 

"(8)  Is  the  Gresham  Manufacturing  Com- 
pany at  this  time  entitled  to  a  lien  on  the 
mraterials  described  in  the  complaint  as 
against  the  Carthage  Buggy  Company?  An- 
swer:   Yes." 

There  was  evidence  tending  to  8UiH[>ort  the 
contentions  of  the  parties  as  above  stated. 
The  court  charged  the  Jury  that.  If  they  be- 
lieved the  evidence,  they  would  find,  in  an- 
swer to  the  first  issue,  that  the  buggy  com- 
pany was  indebted  to  the  Gresham  Manufac- 
turing Company  in  the  sum  of  $1,496.86, 
with  interest  from  November  8,  1908.  This 
issue  was  answered  by,  consent  of  the  par- 
ties. The  court  further  charged  the  Jury 
that,  if  they  believed  the  evidence,  they 
should  answer  the  second  issue,  "No."  To 
this  instruction  the  Gresham  Manufacturing 
Company  excepted.  As  to  the  third  issue, 
the  court  charged  the  Jury  that,  if  they  be- 
lieved the  evidence,  they  would  answer  that 
issue,  "Yes."  The  court  refused  to  adjudge 
that  the  Gresham  Manufacturing  Company 
was  entitled  to  a  lien  on  the  property  which 
it  had  contracted  to  sell  to  the  buggy  com- 
pany, but  adjudged  that  the  buggy  company 
was  indebted  to  the  Gresham  Manufacturing 
Company  in  the  sum  of  $1,496.86,  and  that 
the  latter  was  entitled  to  a  lien  on  the  prop- 
erty sold  by  it  to  the  buggy  company,  as  be- 
tween it  and  the  said  buggy  company,  and 
further  adjudged  that  the  debt  due  by  the 
buggy  company  to  the  manufacturing  com- 
pany should  be  paid  by  the  receiver  pro  rata 
with  the  other  debts  due  by  the  buggy  com- 
pany out  of  the  proceeds  of  the  sale  of  said 
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property*  upon  which  the  manufacturing 
company  claimed  a  lien.  The  court  also  di- 
rected the  property  to  be  sold  and  the  pro- 
ceeds of  sale  to  be  held  by  the  receiver  for 
the  purpose  of  distribution  under  its  order, 
and  further  adjudged  that  certain  costs  of 
the  action  should  be  paid  by  the  Gresham 
Manufacturing  Company  to  the  other  cred- 
itors, and  that  the  manufacturing  company 
should  recover  its  costs  against  the  buggy 
company,  to  be  taxed  by  the  clerk  and  to  be 
paid  by  the  receiver  after  all  the  debts  of 
the  buggy  company  shall  be  satisfied  out  of 
the  proceeds  of  the  sale  of  the  prc^erty. 
The  Gresham  Manufacturing  Company  ex- 
cepted to  the  said  judgment,  and  appealed  to 
this  court 

We  think  the  court  erred  in  its  charge  to 
the  -Jury  upon  the  second  issue.  This  case  is 
governed  by  Mershon  v.  Morris,  148  N.  C. 
48,  61  S.  E.  647.  The  paper  writing  upon 
which  the  Gresham  Manufacturing.  Company 
relied  as  creating  a  lien  upon  the  property 
was  nothing  more  than  an  offer  by  the  bug- 
gy company  to  buy  the  goods  and  an  agree- 
ment by  the  manufacturing  company  to  sell 
the  same,  upon  condition  that  the  title  should 
remain  in  the  seller  until  the  purchase  mon- 
ey had  been  paid.  As  said  in  that  case  by 
Justice  Connor:  'The  contract  was  simply 
an  order  for  a  machine,  with  the  terms  or 
proposition  to  purchase  set  out,  among  oth- 
ers, that  the  title  to  the  proper^  was  to  re- 
main in  the  vendor  until  paid  for.  It  would 
be  a  singular  result  if  the  corporation  or  its 
receiver  could  retain  the  property  thus  coming 
into  its  possession  without  paying  for  it,  and 
repudiate  so  much  of  the  president's  proposi- 
tion as  secured  to  the  vendor  payment  of  the 
purchase  money  because  he  did  not  put  the 
corporate  seal  to  the  proposition  to  buy.  If 
he  had  no  authority  to  make  the  contract,  or 
did  not  observe  the  form  prescribed  in  doing 
so,  no  title  passed  to  the  corporation.  By 
ratifying  his  act  and  taking  the  property,  it 
waived  any  informality,  if  there  was  auy, 
in  the  form  of  making  the  contract.  It  is 
immaterial  whether  the  paper  was  recorded. 
The  receiver  takes  whatever  title  the  corpo- 
ration had,  and  nothing  more.  In  no  point  of 
view  is  there  any  error  In  his  honor's  Judg- 
ment"   The  case  of  Duke  t.  Markham,  105 


N.  C.  131,  10  S.  E.  1017,  18  Am.  St  Hep. 
889,  which  was  cited  by  the  plaintilFs,  has 
no  application  to  the  facts  of  this  case. 
There  the  officers  of  the  company,  without 
having 'had  a  sufficient  corporate  meeting  for 
the  purpose,  and  without  having  any  author- 
ity so  to  do,  executed  a  mortgage  upon  the 
company's  property,  while  in  our  case,  if 
the  officer  did  not  have  the  power  to  execute 
the  instrument,  no  title  passed  to  the  buggy 
company,  and  consequently  none  to  its  re- 
ceiver. If  by  receiving  the  goods  the  bi.ggy 
company  ratified  the  act  of  the  officer  in  ex- 
ecuting the  contract,  it  was  bound  by  its 
provisions  in  every  respect,  including  the 
reservation  of  title  to  the  Gresham  Manufac- 
turing Company  until  the  purchase  money 
had  been  paid. 

The  error  committed  by  the  court,  as 
above  indicated,  entitles  the  Gresham  Manu- 
facturing Company  to  a  new  trial,  but,  if 
the  parties  see  fit  to  do  so,  they  can  have  a 
sale  of  the  property  by  the  order  of  the 
court,  and  a  distribution  of  the  proceeds,  ac- 
cording to  the  principles  declared  in  this 
opinion.  The  Judgment  as  to  the  costs  will 
also  be  modified  in  accordance  with  our  view 
of  the  case. 

New  triaL 


(152  N.  0.  7W) 

DOBSON  ▼.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.     May  25» 

1910.) 

Appeal  from  Superior  Court,  Burke  County; 
Justice   Judfire 

Action  by  W.  F.  Dobson  against  the  Western 
Union  Telegraph  CJompany  for  damages  be- 
cause of  an  unreasonable  delay  in  the  delivery 
of  a  telegram  announcing  a  death.  Judgment 
Cor  plaintiff  for  $500,  and  defendant  appeals. 
Affirmed. 

Avery  &  Aveiy  and  G.  H.  Fearons,  for  ap- 
pellant   Avery  &  Ervin,  for  appellee. 

PER  CURIAM.  We  have  examined  the  rec- 
ord, and  considered  the  assignments  of  error  of 
the  defendant,  and  are  unable  to  find  any  sub- 
stantial error  committed  which  warrants  us  in 
directing  another  trial.  The  cause  seems  to 
have  been  tried  in  line  with  the  settled  prin- 
dnles  laid  down  in  the  dedsioos  of  this  court. 

No  error. 
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STATE  V.  MOORB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  17,  1910.) 

(Syllahui  by  the  Owrt.) 

INTOZICATINO   lilQUOBS  (§§   63,  81*)— IlXBOAL 

Sale— Invaud  Liceztse. 

A  license  to  sell  intoxicating  Uqaors,  grant- 
ed by  a  county  court,  upon  a  petition  filed  with 
its  cleric  less  than  30  days  before  the  day  for 
hearing  it,  as  required  by  Code  1906,  c.  32,  % 
12,  is  granted  without  jurisdiction,  is  void,  and 
may  be  collaterally  attacked  upon  trial  of  an 
indictment  for  selling  without  license,  and  is 
DO  defense. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  81 ;  Dec.  Dig.  H  63,  SI.**] 

Error  from  Circuit  Court,  Wetzel  County. 

n.  8.  Moore  was  GOnTicted  of  selling  liquor 

without  a  license;  and  brings  error.  Affirmed. 

M.  R.  MorriSy  P.  D.  Morris,  and  Tboe.  P. 
Jacobs,  for  plaintiff  in  error.  Wm.  G.  Conloy, 
Atty.  Gen.,  and  D.  Jfl.  Mattbews,  for  tbe 
Stata 

BRANNON,  J.  U.  B.  Moore  was  Indicted 
tn  the  circuit  court  of  Wetzel  county  for  sell- 
ing liquor  without  a  license,  and  was  found 
guilty  by  a  jury  on  facts  agreed,  and  by  the 
judgm^it  of  the  oourt  was  sentenced  to  pay 
a  fine  of  $25  and  be  imprisoned  in  jail  two 
months.  Moore  presented  as  his  defense  a 
license  for  part  of  a  year,  and  the  case  turns 
upon  the  validity  of  that  license. 

We  hfive  a  staitute  In  Code  1906,  c  82,  | 
12,  which  provides  that  an  applicant  for  11* 
oense  to  retail  intoxicating  liquors  shall  file 
a  petitioin  with  the  clerk  of  the  county  court 
"at  least  thirty  days  before  the  session  of 
said  court  at  which  the  same  may  be  heard." 
Mo(H«  did  file  a  petition  <m  the  4th  day  of  Feb- 
ruary, 1909,  fixing  the  2d  day  of  March  as  the 
thne  for  hearing  such  application  by  the 
coanty  court,  and  the  clerk  published  notice 
of  such  application  as  required  by  that  sec- 
tlon.  On  the  2d  day  of  March  Moore  appear- 
ed to  prosecute  his  petition,  and  57  residents 
of  the  county  also  appeared  and  nwved  the 
county  court  to  quash  the  notice,  for  the 
reason  that  said  petition  had  not  been  filed 
with  the  clerk  flor  at  least  30  days  before  the 
2d  day  of  March,  and  the  first  day  of  the  see* 
■ion  of  the  county  oourt  at  which  the  appli- 
cation could  be  heard,  but  that  It  had  been 
filed  only  26  days,  and  said  persons  then  filed 
a  written  remonstrance  against  granting  the 
Ucenaa  Tbe  court  adjourned  until  the  3d  of 
March,  and  again  adjourned  untU  the  4th  of 
Mar<^,  when  said  motion  to  quash  and  re- 
m<mstrance  were  overruled,  and  an  order 
made  gnnttag  Moore  a  retail  license. 

We  have  seen  that  said  statute  required  an 
applicant  for  a  license  to  file  his  petition  at 
least  30  days  before  Its  hearing.  Is  the  re- 
quirement to  file  for  that  length  of  time  im- 
perative and  mandatory  as  to  time,  and  there- 


fore jurisdictional?  That  is,  must  that  peti- 
tion be  filed  for  that  time  in  order  to  enable 
the  county  court  to  grant  Its  consent  for  li- 
cense? This  being  a  proceeding,  not  to  can- 
cel the  license,  but  a  prosecution  under  an  in- 
dictment, the  attack  upon  it  is  collateraL  It 
is  claimed  for  the  defendant  that  when  the 
court  grants  the  license  it  is  not  void,  but 
good  until  revoked,  and  that  no  collateral  at- 
tack can  be  made  upon  it;  and  on  the  side  of 
the  state  It  is  claimed  that  without  compli- 
ance with  the  statute  in  the  filing  of  the  pe- 
tition for  the  time  fixed  the  county  court  has 
no  jurisdiction  or  power  to  act,  and  that  its 
action  is  void  and  affords  no  protection  to  the 
holder  of  the  license.  After  mature  consid- 
eration we  have  concluded  that  the  latter 
proposition  Is  sound.  The  county  court  order 
is  not  conclusive  in  such  a  matter  as  that 
of  a  court  of  general  jurisdiction.  I  confess 
that  I  have  the  inclination,  as  Moore  paid  his 
money  for  the  license,  to  hold  otherwise;  but 
an  examination  of  the  law  and  a  considera- 
tion of  the  objects  of  the  statute  have  led  me 
to  the  conclusion  stated.  Now,  what  is  the 
character  of  this  statute  provision?  Very 
material.  It  is  designed  to  give  notice  to  the 
public  that  anybody  may  show  cause  agalnst* 
the  license,  because  the  statute  expressly  pro- 
vides that  residents  of  the  county  may  file  re- 
UKmstrance  and  show  cause  therefor.  The 
statute  gives  residents  30  days  after  the  filing 
of  the  applicaticMi.  The  public  is  interested 
in  this  provision.  Certain  residents  did  ap- 
pear within  the  time;  but  may  not  others 
have  appeared  presenting  other  evidence, 
showing  other  cause,  against  the  license,  if 
the  requisite  time  had  been  allowed?  Consid- 
er the  object  of  the  regulations  touching  li- 
cense. Consider  the  many  provisk)ns  of  chap- 
ter 32.  They  will  tell  us  that  that  chapter 
is  not  only  designed  for  revenue  purposes, 
but  that  it  regards  the  improper  use  of  liquor 
as  an  evil,  hurtful  to  society,  and  it  hedges 
about  a  license  when  granted  many  provi- 
sions against  Its  Improper  exercise,  such  as 
selling  to  minors,  or  to  persons  addicted  to  in- 
temperance, or  under  the  Infiuence  of  drink, 
and  on  certain  election  days,  and  on  Sunday, 
and  nuikes  the  liquor  dealer  liable  for  in- 
juries suffered  by  members  of  families  of  per- 
sons to  whom  liquor  has  been  unlawfully 
sold,  and  many  other  provisions  and  guards 
against  the  improper  exercise  of  the  license 
when  granted.  Furthermore,  the  statute  is 
very  careful  as  to  persons  to  whom  a  license 
shall  be  granted,  providing  that  it  shall  be 
granted  only  to  fit  persons,  persons  fit  to  ex- 
ercise the  license.  These  and  many  other 
provisions  that  could  be  dted  tell  us  plainly 
that  the  statute  is  designed  to  restrict  and 
regulate  the  evil,  and  to  grant  license  only  to 
fit  persons,  and  only  after  a  prescribed  notice, 
and  after  a  hearing  of  all  residents  opposed 
to  It,  after  they  have  had  notice  and  oppor- 
tunity to  know  of  the  application.    In  this 
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Important  matter,  the  use  of  license  to  sell 
Intoxicating  liquors,  we  know  from  our  stat- 
ute that  the  L^slature  has  been  very  guard- 
ful  by  restrictions  upon  the  business  and 
made  guards  against  evils  resulting  there- 
from. 

The  Legislature  has  prescribed  the  limit  of 
SO  days  after  the  filing  of  the  petition  for  a 
material  purpose.  It  gives  that  period  after 
the  filing  of  the  petition  to  enable  remon- 
strants to  know  of  the  filing  of  the  applica- 
tion. The  Legislature  has  spoken  In  plain 
words  in  this  important  matter,  and  how  can 
a  court  ignore  Its  intent?  How  can  a  court 
enforce  that  intent  if  It  shall  say  that  a  li- 
cense granted,  in  willful  departure  from  its 
requirements,  is  just  as  good  as  if  the  law 
had  been  fully  complied  with?  Will  it  be 
said  that  only  a  few  days  ought  not  to  make 
any  difference?  If  you  can  dispense  with  4 
days,  why  not  with  10  or  20?  Very  rarely 
should  a  court  dispense  with  the  plain  letter 
of  a  statute,  and  surely  it  should  not  do  so 
in  such  a  matter  as  this.  I  believe  this  pro- 
vision for  petition  and  notice  has  only  been 
incorporated  into  our  liquor  law  for  a  few 
years.  One  time  there  was  no  notice  to  the 
public.  Now  there  is.  Shall  we  defeat  this 
amendment  of  the  liquor  law  by  a  liberalism 
which  would  emasculate  it  of  its  object  in  a 
vital  particular?  Let  us  see  what  the  au- 
thorities say.  I  admit  that  there  is  some  con- 
flict, some  cases  holding  that  a  license  cannot 
be  collaterally  attacked;  but  I  think  I  may 
say  that  the  weight  and  logic  of  authorities 
sustain  our  position  in  this  particular.  In 
this  country  there  is  a  vast  conflict  of  author- 
ities, and  all  a  court  can  do  is  to  choose  that 
line  which  in  its  opinion  is  the  sound  one,  and 
the  better  enforcing  the  law  as  applied  to  the 
subject  In  hand.  "It  is  generally  provided, 
by  statute  or  ordinance,  that  notice  shall  be 
given,  in  such  public  manner,  of  all  applica- 
tions for  liquor  llcen^s,  for  a  prescribed 
period  of  time,  in  order  that  persons  interest- 
ed tn  contesting  particular  applications  may 
be  fully  Informed  when  and  where  to  take 
action.  This  is  held  to  be  a  prerequisite  to  the 
jurisdiction  of  the  licenshig  authorities  to 
pass  upon  the  application,  and  until  the  ex- 
piration of  the  time  during  which  the  notice 
must  be  given  they  have  no  power  to  take 
any  action  thereon."  Black  on  Intoxicating 
Liquors,  §  158.  "Compliance  with  such  re- 
quirements is  a  jurisdictional  requisite  and 
essential  to  the  validity  of  a  license."  23 
Cyc.  126,  Is  there  speaking  of  the  notice.  I 
find  it  laid  down  in  17  Am.  &  Eng.  Ency.  L. 
245,  that:  "The  statutes  usually  require  that 
petition  shall  be  filed  with  a  designated  of- 
ficer and  remain  on  file  for  a  designated  pe- 
riod of  time  before  it  is  acted  upon.  The 
statutes  are  not  directory,  but  are  manda- 
tory, and  no  jurisdiction  to  grant  a  license 
can  be  acquired  unless  this  requirement  is 
strictly  complied  with."  That  page  also  says 
that  notice  is  intended  to  give  as  wide  pub- 
licity as  possible,  so  that  if  any  person  knows 


of  any  violation  of  the  license  law  by  the  ap- 
plicant, or  any  valid  reason  why  a  license 
should  not  be  granted  to  him,  he  may  make 
objection.  This  notice  Is  jurisdictional  pro- 
cess, and  essential  to  confer  power  upon  the 
licensing  board  to  act 

In  119  La.  410,  44  South,  156,  12  Am.  & 
Eng.  Ann.  Gas.  711,  is  the  Louisiana  case  of 
State  T.  Laborde,  holding  that  a  license  em- 
anating from  a  'body  without  authority  to  i»> 
sue  it  Is  no  protection  against  an  indictment 
and  its  validity  must  come  up  on  its  trial. 
True  there  the  body  had  no  power  to  issue 
It;  but  that  case  asserts  most  definitely  that 
where  there  is  a  want  of  authority  tx>  issue 
the  license  it  can  be  attacked  collaterally. 
In  that  case  the  cases  on  the  subject  have  nn- 
dergone  review,  and  the  copious  note  pre- 
sents additional  ones.  That  note  says  that 
the  authoritiee  on  the  question  whether  in  a 
prosecution  the  validity  of  a  license  can  be 
inquired  into  are  not  entirely  harmonious, 
but  that  the  weight  of  authorl^  supports  the 
rule  that  such  a  license  is  not  conclusive  upon 
the  state  and  may  be  shown  to  be  irregular 
and  void.  In  Russell  v.  State,  77  Ala.  S9,  an 
affidavit  was  not  such  as  the  statute  required 
and  the  license  was  granted  upon  it  The 
case  was  an  indictment  for  selling  without 
license.  The  court  held  that  "a  probate  judge 
acts  ministerially  in  granting  a  license  and 
is  bound  to  require  substantial  compliance 
with  all  precedent  statutory  conditions,  and 
while  the  license  itself  Is  prima  facie  evi- 
dence of  such  compliance,  the  fact  of  non- 
compliance, when  affirmatively  shown,  ren- 
ders the  license  void,  and  its  invalidity  being 
thus  shown,  it  affords  no  protection."  Muii 
cey  V.  Collins,  132  Iowa,-  50,  106  N.  W.  262, 
holds  that  the  court  has  no  jurlsdietion  to  act 
unless  statute  requirements  are  complied 
with.  State  v.  Seibert,  97  Mo.  App.  2i2,  71 
Sw  W.  95,  says  that  "all  jurisdictional  facts 
to  anthorisse  the  granting  of  dramshop  li- 
cense by  the  county  court  must  affirmatively 
appear  on  the  face  of  the  proceedings.*'  I 
remark  just  here  that  it  appears  in  this  pro- 
ceeding that  the  petition  had  not  been  filed 
the  requisite  time.  That  petition  Is  the  basis 
of  the  proceeding  for  a  license.  Notice  for 
the  time  is  essential  to  jurisdiction.  Pisar  v. 
State,  56  Neb.  455,  76  N.  W.  869.  The  statute 
requiring  three  weeks'  notice  is  mandatory. 
Keiper's  License,  21  Pa.  Super.  Ct  612.  In 
State  V.  Moore,  46  N.  O.  276,  upon  a  trial  of 
an  Indictment  a  license  was  offered  in  de- 
fense which  had  been  issued  without  recom- 
mendation from  the  board  of  commissioners. 
The  court  held  the  license  void,  and  said  that 
when  the  record  showed  the  defect  the  judg- 
ment was  void.  I  will  add  that  this  court 
has  held  that  a  license  granted  without  the 
town  authority  is  void,  thus  enunciating  the 
position  that  statute  requirements  must  be 
complied  with.  Why  prolong  this'  opinion  by 
citation  of  further  authority?  I  will  only 
add  that  this  matter  of  granting  license  is 
one  of  statute  regulation;  there  is  no  other 
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chart  or  gnlde  bat  the  statute;  and  I  cnnnd- 
Site  the  general  proposition  that  in  this  im- 
portant matter  it  must  be  complied  with. 
This  duty  of  filing  his  petition  a  certain  time 
was  one  placed  imperatiyely  upon  Moore  and 
he  flailed  therein.  It  was  his  own  aot  The 
public  has  a  rigbt  to  inspect  that  petition  all 
through  the  period  specified.  Whilst  there 
Is  9Dme  hardship  in  the  case,  he  was  bound 
to  know  the  law,  and  his  attention  was  spe* 
dally  called  to  it  by  those  contestants  in  his 
presence  in  the  county  court,  and  he  was 
told  that  his  petition  had  not  been  filed  the 
requisite  time.  The  petition  was  bis  own  act, 
not  a  puUic  officer's  act. 

This  case  may  be  of  little  importance  in 
and  of  its^f ;  but  it  is  of  great  public  im- 
portance in  Tlew  of  the  fact  that  our  present 
liquor  laws  contain  the  new  important  fea- 
ture of  allowing  residents  to  oppose  a  license, 
and  make  the  application  contestable,  and 
subject  the  applicant  to  more  rigorous  scru* 
tiny  than  by  the  law  prior  tx>  that  provision. 
It  is  important  that  the  statute  be  sustained 
by  giving  it  a  construction  carrying  out  its 
policy  and  purpose. 

We  must  afSrm  the  judgment 


(•7  W.  Va.  664} 

CRAWFORD'S  ADM'R  t.  TURNER'S 
ADM'R  et  al. 

(Supreme  Ck>art  of  Appeals  of  West  Virginia. 

May  17, 1910.) 

(SyUahus  by  the  Court.) 

1.  Bquitt    (SI   87,    219*)— Lkgal   Demawd— 
Limitations. 

Whenever  a  mere  legal  demand  is  proper- 
ly cognizable  bj  suit  in  equity,  the  statute  of 
limitations  will  be  obeerved  in  relation  to  it 
by  the  eqaity  court;  and  if  the  bill  disdoses 
the  bar  <d  the  statute,  a  demurrer  thereto  will 
be  sustained. 

[Bd.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  Si  £4^244, 498;  Dec.  Dig.  §S  ^,  219.*] 

2.  LnciTATioN  OF  Actions  (I  82*)— Claihs  to 
Decbdknt's  Bstatb. 

As  to  a  demand  which  accrues  to  a  dece- 
dent's estate  after  his  death,  the  statutoiy  pe- 
riod of  limitation  of  suit  is  counted  from  the 
time  bis  personal  representative  qualifies,  if 
that  Is  within  five  yean  sf ter  his  aeatb ;  but 
if  there  is  no  qualification  of  a  personal  repre- 
sentative within  five  years  after  bis  death,  then 
the  period  is  counted  from  the  end  of  that  five 
years. 

[Bid.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  H  425,  427;  Dec.  Dig.  I 
82.*] 

Appeal  from  Oircnit  Gourt»  Jelferson 
County. 

BUI  by  J.  Garland  Hurst,  Sheriff,  as  ad- 
ministrator with  the  will  annexed  of  David 
Crawford,  deceased,  against  W.  F.  Turner's 
administrator  and  others.  Decree  for  de- 
fendants, and  plaintifir  appeals.    Affirmed. 

Forrest  W.  Brown,  for  appellant  Joseph 
Trapnell  and  Benj.  Trapnell,  for  appellees. 


ROBINSON,  P.  This  suit  was  once  be- 
fore in  this  court  on  ap];>eal.  The  decision 
then  announced  is  reported  in  58  W.  Va.  600, 
52  &  S).  716,  112  Am.  St  Rep.  1014.  A  ref- 
erence to  it  suffices  to  disdoae  the  original 
character  of  the  suit  By  that  decision  the 
bill  was  held  to  be  imd,  and  the  cause  re- 
manded with  leave  to  amend.  Then  amend- 
ments of  the  bill  were  made  in  the  court 
below.  But  the  court  sustained  a  demurrer 
to  tbe  bill  as  amended  and  dismissed  it 
From  the  decree  in  the  premises,  the  plain- 
tiff brings  this  appeal.  Let  us  here  observe 
that  what  we  shall  say  must  be  read  In  the 
light  of  the  'former  opinion.  We  shall  not 
iterate  what  is  already  in  the  reports. 

The  bill  as  amended  charges  a  personal 
liability  against  Ellen  Belme  Saunders,  one 
of  the  heirs  of  William  F.  Turner,  deceased, 
and,  throu^  the  attachment  formerly  issued 
in  the  suit,  seelis  to  enforce  the  same  against 
land  purchased  and  owned  by  her  in  this 
state.  It  seeks  to  collect  from  her  a  debt  orig- 
inally due  from  the  estate  of  the  ancestor 
from  whom  she  inherited  other  real  estate. 
Tbe  liability  is  charged  against  her  on  the 
ground  that  she  inherited  real  estate  from 
that  ancestor  which  she  sold  for  a  sum  large- 
ly in  excess  of  the  debt  demanded.  The  real 
estate  inherited  by  her  was  situate  in  Illinois. 
Under  the  law  of  that  state,  she  was  per- 
sonally liable  to  the  creditors  of  the  ancestor 
from  whom  she  inherited  the  real  estate,  to 
the  amount  of  the  value  thereof,  provided 
the  personal  assets  of  the  ancestor  were  in- 
sufficient to  pay  his  debts. 

As  the  case  comes  to  us,  our  consideration 
is  directed  wholly  to  the  sufficiency  of  the 
bill  as  amended.  Many  of  the  objections  to 
this  amended  bill  need  not  be  noticed.  They 
are  precluded  from  discussion  by  a  single 
point  that  is  so  decisive  in  showing  Insuffi- 
ciency as  alone  to  Justify  the  decree  sustain- 
ing the  demurrer  and  dlsmisging  the  bill. 
We  shall  pass  upon  no  other  point  in  relation 
to  the  amended  bill's  sufficiency.  Eiven  if  the 
allegations  and  proceedings  are  sufficient  in 
other  particulars  to  fix  a  liability  on  Ellen 
Betme  Saunders,  and  to  call  for  enforce- 
ment of  that  liability  against  the  land  at- 
taehed,  tbe  amended  bill  is  fatally  bad  and 
unsustainable,  because  oa  its  face  it  plain- 
ly disdoses  that  tbe  liability  alleged  against 
her  was  barred  at  the  time  tbe  suit  was  in- 
stituted. This  insufficiency  did  not  appear 
on  the  former  appeal.  The  bill  then  under 
consideration  was  imcertaln  in  its  allegations 
relative  to  the  source  from  which  it  sought 
payment  That  blD  did  not  plainly  aver  from 
whom  it  was  seeking  to  collect  the  debt,  or 
upon  what  land  it  sought  to  charge  the  same. 
If  the  original  bill  related  to  land  owned  by 
Ellen  Belme  Saunders  which  she  had  in- 
herited from  Turner  subject  to  his  debts,  or 
related  to  a  demand  against  Turner's  ad- 
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minlstrator,  the  debt  may  not  have  been 
barred  as  against  his  estate  for  all  that  ap- 
peared from  the  original  allegations.  But 
now,  with  the  amendment  seeking  clearly  to 
make  a  case  of  personal  liability  against  B3- 
len  Belrne  Saunders,  the  bar  appears  on  the 
face  of  the  bill  as  amended.  No  facts  are 
set  forth  to  take  the  case  out  of  the  statute — 
to  excuse  the  plaintiff  for  delay  beyond  the 
legal  period.  The  statute  of  limitations  is 
applicable  on  demurrer  to  a  bill  In  equity. 
9  Enc.  Dig-  Va.  &  W.  Va.  Rep.  445. 

The  demand  alleged  in  the  amended  bill  is 
purely  a  pecuniary  one.  A  personal  debt  is 
demanded  from  Ellen  Belrne  Saunders. 
Though  the  Jurisdiction  for  this  suit  in  equi- 
ty on  that  alleged  personal  debt  may  be  well 
founded,  the  claim  is  nevertheless  of  the 
character  of  those  ordinarily  cognizable  at 
law.  It  is  in  fact  a  mere  legal  demand. 
Therefore,  the  legal  statue  of  limitations  is 
applicable.  That  statute  will  be  followed  by 
the  equity  court  Sibley  v.  Stacey,  53  W.  Va. 
292,  44  S.  E.  420.  It  bars  the  claim  in  five 
years  from  the  time  it  begins  to  run.  And 
notwithstanding  the  liability  arose  In  Illi- 
nois, yet  in  the  enforcement  of  it  our  courts 
will  apply  our  own  law  of  limitation  of  suit, 
because  that  law  really  refers  to  the  remedy 
for  collection  and  not  to  the  liability  Itself. 
The  Illinois  law  ordaining  the  liability  does 
not  particularly  apply  time  to  It — does  not  by 
limitation  affect  it  substantively.  Minor  on 
Conflict  of  Laws,  S  210. 

Now,  what  is  the  age  of  this  debt  which  is 
presented  as  a  personal  liability  against  El- 
len Belrne  Saunders.  The  debt  originally  ac- 
crued to  the  estate  of  David  Crawford  In 
the  year  1861.  It  accrued  against  Turner 
when  he  received  from  that  estate  slaves  and 
money  under  the  mistaken  belief  that  he  was 
entitled  to  them  as  an  heir  of  Crawford. 
When  Turner  died  and  his  daughter,  Ellen 
Belrne  Saunders,  inherited  the  Illinois  proi>- 
erty.  the  liability  for  the  debt,  if  it  still  ex- 
isted, was  thrust  upon  her.  Hurd's  Rev.  St 
111.  1908,  c  59,  S  12.  Turner  died  prior  to 
October  27,  187a  His  heir  sold  the  Illinois 
property. in  1879.  So  Ellen  Belrne  Saunders 
became  liable,  if  at  all,  as  early  as  1876  to 
pay  this  debt  to  Crawford's  estate.  Then  is 
it  not  barred  by  the  long  lapse  of  time?  But 
it  was  not  until  1881  that  Crawford's  will 
was  produced  and  probated  in  Maryland, 
thereby  disclosing  that  Turner  had  received 
slaves  and  money  belonging  to  others.  It 
was  not  until  this  time  that  the  alleged  lia- 
bility of  Ellen  Belrne  Saunders  became  known. 
Let  us  assume,  but  not  decide,  that  the  al- 
legations of  the  bill  are  suflicient  to  excuse 
the  delay  In  bringing  to  light  the  will  and 
the  liabilities  thereby  disclosed — ^that  the  bill 
shows  fraud  and  concealment  preventing  the 
runnii^  of  the  statute  until  the  discovery  of 
the  will.  Bvea  then  the  statute  would  begin 
to  run  from  the  date  of  the  probate — Au- 
gust 16,  1881.     Five  years  from  that  time 


would  bar,  if  nothing  further  prevented  the 
running  of  the  statute.  So  the  bar  would  set 
in  on  August  16,  1886. 

It  may  be  thought  however,  that,  as  there 
was  no  personal  representative  in  this  juris- 
diction to  enforce  the  liability  against  proper- 
ty here  subject  by  attachment  to  it  the  stat- 
ute did  not  run  until  the  administrator  was 
appointed.  Formerly  the  statute  did  not  run 
against  a  claim  in  favor  of  decedent's  estate, 
if  the  claim  accrued  after  the  death  of  the 
party  to  whose  estate  It  became  due,  unless 
there  was  a  personal  representative  to  assert 
it  1  Robinson's  Practice  (new)  589.  No  per- 
sonal representative  for  Crawford's  estate 
qualified,  within  the  Jurisdiction  where  the 
liability  against  Ellen  Belrne  Saunders  could 
be  asserted  as  this  bill  undertakes  to  do,  un- 
til October  20,  1886.  On  that  date  the  plain- 
tiff was  appointed  and  qualified  as  adminis- 
trator and  at  once  began  this  suit  But  in 
determining  whether  or  not  the  liability  is 
barred,  our  law  makes  that  appointment  to 
relate  back.  Thus  the  delay  of  the  old  law 
has  been  by  statute  limited  in  time.  Since 
the  administrator  was  not  appointed  within 
five  years  after  Crawford's  death,  the  ap- 
pointment is  deemed  by  statute,  to  have  been 
made  on-  the  last  day  of  the  five  years  after 
his  death.  Code  1906,  c.  104,  §  17 ;  1  Barton's 
Law  Practice,  63;  1  Robinson's  Practice 
(new)  590.  Crawford  died  prior  to  April  6, 
1861.  The  liability  accrued  long  after  hie 
death.  So  the  law  deems  this  administrator 
to  have  been  appointed  prior  to  April  6,  1866^ 
so  far  as  the  statute  of  limitations  is  concern- 
ed. Then  in  contemplation  of  law  there  was 
an  administrator  against  whom  the  statute  is 
deemed  to  have  run  long  before  the  date  of 
his  actual  appointment  in  1886.  In  other 
words,  as  to  a  demand  which  accrues  to  a  de- 
cedent's estate  after  his  death,  the  statutory 
period  of  limitation  of  suit  is  counted  from 
the  time  his  personal  representative  quail- 
fles,  if  that  is  within  five  years  after  his 
death;  but  if  there  Is  no  qualification  of  a 
personal  representative  within  five  years  aft- 
er his  death,  then  the  period  is  counted  from 
the  end  of  that  five  years. 

At  the  latest,  even  assuming  that  fraud 
and  concealment  taking  the  case  for  a  time 
out  of  the  statute  of  limitations  are  sufficient- 
ly alleged  in  the  bill,  time  began  to  run  in 
favor  of  Ellen  Belrne  Saunders  when  the 
will  was  produced  and  probated  on  August 
16,  1881.  In  any  event  the  five  years  of  the 
statutory  limitation  on  the  liability  then  set 
in.  They  were  out  on  August  16,  1886 — 
more  than  two  months  before  the  institution 
of  this  suit  They  had  run  and  barred  th^ 
liability  even  before  the  administrator  was 
appointed. 

The  bUl  disclosed  plainly  that  the  debt  It 
sought  to  collect  was  barred.  It  set  up  a 
dead  legal  claim  which  equity  will  not  en- 
force. The  decree  dismissing  the  hill  is  af- 
firmed. 
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(67  W.  Va.  64«)  

STATE  T.  YOES. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

May  17, 1910.) 

(SyUalnts  ^  ike  Court.) 

1.  GBnaNAi.  LiAW  (§  1088*)— Psbsbnck  or  Ac- 
cused—Ev  idknck. 

An  order  in  a  criminal  case,  red  tins  an 
appearance  by  the  prisoner  in  discharge  of  his 
recognizance  and  an  announcement  of  his  readi- 
ness for  trial,  suffices  to  show  his  presence  in 
court  in  liis  own  proper  person  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2766;   Dec.  Dig.  §  108a»] 

2   Criminal  Law  (J|§  641.  995*)— TaiAii— As- 
sistance OF  Counsel. 

The  clause  of  section  14  of  article  3  of  the 
Constitution  (Code  1906,  p.  li)  providing  that, 
in  the  trial  of  criminal  cases,  the  accused  "shall 
ha^e  the  assistance  of  counsel,"  is  permissive 
and  conditional  upon  the  pleasure  of  the  ac- 
cused, in  its  application  to  the  conduct  of  the 
trial ;  and,  to  make  a  conviction  valid,  the  rec- 
ord need  not  affirmatively  show  the  prisoner 
had  the  assistance  of  counfteL 

[ESd.  Note.— For  other  cases,  see  Criminal 
r^w.  Cent  Diff.  SS  1496-1S06,  25]&-2543;  Dec. 
Dig.  §§  641,  995.*] 

3.  Cbiminal  Law  (|  1092*)—App«al— Bills 

of  Exceptions— Recobd. 

Though  bills  of  exception  be  settled  and 
signed  in  due  time,  they  are  not  parts  of  the 
record,  unless  made  so  by  a  certificate,  or  an 
order,  entered  upon  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1092.*] 

Error  to  Circuit  Court  McDowell  County. 
Annie  Yoes  was  convicted  of  grand  lar- 
ceny, and  brings  error.    Affirmed. 

Lawson  Worrell,  for  plaintiff  in  error. 
Wm.  6.  Conl^,  Atty.  Gen.,  for  the  State. 


POFFENBARGBR,  J.  A  writ  of  error 
was  awarded  Annie  Yoes  to  a  Judgment  on 
a  verdict  convicting  her  of  grand  larceny  in 
the  criminal  court  of  McDowell  county. 

The  first  assignment  of  error  is  based  npon 
the  contention  tliat  the  record  fails  to  show 
the  prisoner  was  in  court  in  her  own  proper 
person  during  the  trial.  The  order  says: 
*'The  defendant  appeared  in  discharge  of  her 
recognizance  entered  into  herein  and  both 
parties  annoonced  themselves  ready  for  tri- 
al." The  issue  had  been  made  up  at  a 
former  term.  Her  appearance  in  discharge 
of  her  recognizance  was  necessarily  a  per- 
sonal appearance.  The  recognizance  could 
not  otherwise  have  been  discharged.  The  or- 
der shows  no  appearance  by  attorney,  and  yet 
it  says  both  parties  announced  themselves 
ready  for  trial.  Hence  it  Is  clear,  not  only 
that  she  appeared  In  her  own  proper  per- 
son, but  also  that  she  appeared  for  the  pur- 
poses of  the  triaL  This  exception  Is  not  well 
taken. 

The  next  assignment  is  based  npon  the 
failure  of  the  record  to  show  that  the  pris- 
oner was  assisted  by  counsel.  The  right  to 
baye  counsel  Is  a  mere  privilege  guaranteed 
by  the  Oonstitution.     The  provision  of  the 


Constitution,  relating  to  the  right  of  a  pris- 
oner to  have  the  assistance  of  counsel,  was 
inserted  for  the  purpose  of  abrogating  the 
common-law  practice  under  which  prisoners, 
accused  of  felony,  were  denied  such  right,  and 
to  restrain  the  Legislature  from  denying  it 
by  statute.  It  differs  in  nature  as  well  as 
form  from  the  guaranty  of  trial  by  Jury. 
The  latter  is  prohibitory  in  form,  while  the 
other  is  permissive,  and  conditional  upon  the 
pleasure  of  the  accused.  Preferring  the  pro- 
tection of  the  court,  or  choosing  to  rely  upon 
his  own  skill  and  ability,  he  may  not  desire 
the  assistance  of  counsel.  No  Invasion  of 
this  guaranty  is  disclosed,  therefore,  "unless 
a  request  for  the  assistance  of  counsel  ap- 
pears by  the  record  to  have  been  denied  by 
the  court.  Barnes  v.  Commonwealth,  92  Ya. 
794,  23  S.  E.  784;  State  v.  Raney,  63  N.  J. 
Law,  363,  43  Atl.  677;  Sahllnger  v.  People, 
102  111.  241 ;  12  Cyc.  533 ;  Cooley  Const  Llm. 
474,  475. 

The  other  assignments  of  error  involve  the 
consideration  of  the  evidence  and  other  mat- 
ters not  disclosed  by  the  record,  unless  the 
bills  of  exception,  found  in  the  printed  rec- 
ord, are  legally  parts  of  the  record.  As  there 
is  no  order  making  them  such,  they  cannot 
be  so  considered.  Wells  v.  Smith,  49  W.  Va. 
78,  38  S.  E.  547 ;  Ketterman  v.  Railroad  Co., 
48  W.  Va.  606,  37  S.  B.  683;  Craft  v.  Mann, 
46  W.  Va.  478,  33  S.  B.  260. 

For  the  reasons  stated,  the  Judgment  will 
be  aflirmed. 

(Ul  Va.  214) 
CITY  OF  RICHMOND  v.  JONES  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.  March 
10,  1910.    Rehearing  Denied  June  9,  1910.) 

1.  Adverse  Possession  ({  67*)— Constbtto- 
TivB  Possession  of  Pbiob  Patentee— Ous- 
ter. 

miere  can  be  no  ouster  of  the  constructive 
possession  of  an  older  patentee  except  by  actual 
adversary  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Sf  384-386;  Deci  Dig.  § 
67.»] 

2.  Adverse  Possession  (|  85*)>-Wild  Lands 
—Absence  op  Improvement— Evidence  op 
Reasons  For. 

Where  the  question  is  the  adverse  posses- 
sion of  a  wild  and  uncultivated  island,  evidence 
that  good  reasons  existed  why  there  was  not  a 
fence  placed  around  the  island  and  that  the 
land  would  not  be  good  for  cultivation,  is  in- 
admissible, since  it  nas  no  bearing  on  the  ad- 
versary character  of  the  possession. 

[Ed.  Note.>-For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  $  501 ;  Dec.  Dig.  S  85.*] 

3.  Evidence  (8  518*)-- Opinion  Evidence  — 
Construction  op  writings. 

Where  adverse  possession  of  an  island  in  the 
constructive  possession  of  an  older  patentee 
is  claimed,  a  witness  who  states  that  he  has 
made  a  specialty  of  the  examination  of  land 
titles  and  that  he  has  examined  all  the  land 
title  records  of  islands  and  shoals  in  the  river 
may  not  give  his  opinion  that  the  island  In 
question  is  not  within  the  older  patent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2326;    Dec.  Dig.  |  518.*] 
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4.  EJBCTHEifT  (I  9*)— Title  to  Maintain. 

A  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  the  title  of  his  adversary. 

[Ed.  Note.— For  other  cases,  see  Etjectment, 
Cent.  Dig.  S  18 ;   Dec.  Dig.  S  9.*] 

5.  Ejectment  (5  86*)— Bubden  of  Pboof. 

Where,  in  ejectment  to  recover  an  island 
held  by  defendant  b/  virtue  of  an  older  patent, 
where  plaintiff  claims  by  adverse  possession, 
and  in  which  the  plea  is  not  guilty,  an  in- 
struction which  places  the  burden  on  defend- 
ant to  prove  that  the  island  is  included  in  the 
patent  under  which  it  claims  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  238-245;    Dec.  Dig.  $  86.»] 

6b  Adverse  Possession  (I  37*)— Exclusive 
Possession— Effect  of  Constructive  Pos- 
session OF  Former  Owner. 

Where  one  enters  land  claiming  under  a 
deed  or  paper  title,  his  possession  as  against 
one  claiming  by  adverse  possession  is  extended 
beyond  the  portion  actually  occupied,  so  as  to 
embrace  the  entire  parcel  or  lot  of  land  de- 
scribed in  the  deed  or  paper  writing,  and  hence 
such  claimed  adverse  possession  is  not  exclu- 
sive of  the  former  owner.  ' 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Sf  144-146;  Dec.  Dig.  ft 
37.»3 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Ejectment  by  one  Jones  and  another 
against  the  City  of  Richmond.  From  a  Judg- 
ment for  plaintiffs,  defendant  brings  error. 
Reversed. 

H.  R.  Pollard  and  Geo.  Wayne  Anderson, 
for  plaintiff  In  error.  A.  C.  Qoode  and  Huns- 
don  Cary,  for  defendants  In  error. 

KEITH,  P.  Jones  and  another  brought 
an  action  of  ejectment  In  the  law  and  equity 
court  of  the  city  of  Richmond  to  recover 
from  the  dty  a  parcel'  of  land  situated  In 
James  river.  The  case  was  tried  before  a 
Jury  upon  the  plea  of  not  guilty,  and  a  ver- 
dict and  Judgment  rendered  for  the  plalntUEs, 
which  Is  before  us  for  review  upon  a  writ  of 
erro^. 

The  first  error  assigned  is  to  the  admission 
of  certain  evidence. 

Jones,  one  of  the  plalntlffis,  was  asked: 
"Would  a  fence  around  that  island  in  any 
way  add  to  the  uses  to  whidi  It  can  be  put?' 
to  which  he  replied  as  follows:  '*The  only 
thing  would  be  to  put  a  fence  on  the  Henrico 
shore  In  case  of  men  running  around  the 
island  and  swimming.  Of  course,  it  would 
benefit  In  that  way ;  but  we  always  tried  to 
plant  trees  and  vines  for  that  purpose  to  keep 
anybody  from  seeing  us.  Of  course,  in  swim- 
ming, we  would  go  Into  the  water  naked, 
and  we  didn't  want  anybody  to  see  us." 

It  appears  that  the  Island  or  a  large  part 
thereof  had  never  been  inclose  or  cultivated, 
and  was  still  in  a  state  of  nature.  The  city 
of  Richmond  was  In  possession  under  a  grant 
from  the  commonwealth,  dated  July  1,  1840, 
and  there  could  be  no  ouster  of  the  construo- 
tlve  possession  of  the  older  patentee  except 


by  actual  adversary  possession.  Taylor  ▼. 
Bumsldes,  1  Grat  105.  The  object  of  the 
plaintiffs  in  asking  the  question  was  to  show 
that  the  Island,  though  unindosed,  was  at  the 
time  of  the  alleged  ouster  in  the  actual  occu- 
pancy of  the  plaintiffs,  as  far  as  it  could  be 
under  the  particular  circumstances  of  the 
case. 

We  think  that  the  admission  of  this  ques- 
tion and  answer,  while  not  very  material, 
was  erroneous  and  misleading.  To  show  that 
a  fence  or  other  improvement  was  not'  made 
upon  the  land,  however  sufiSdent  the  reason 
may  have  been,  certainly  did  not  tend  to  show 
occupancy  or  any  element  of  adversary  pos- 
session. 

The  witness  was  asked:  ''Is  there  a  suffi- 
ciently large  area  on  that  island  capable  of 
being  cultivated  which  would  warrant  any 
man  in  cultivating  it,  taking  into  considera- 
tion its  distance  from  the  mainland?"  to 
which  the  witness  «ave  the  answer.  "No." 
This  is  assigned  as  error,  and  the  assignment 
must  be  sustained  for  the  reason  Just  given. 

As  was  said  in  Taylor  v.  Bumsldes,  supra : 
"Wild  and  uncultivated  lands  cannot  be  made 
the  subject  of  adversary  possession  while 
they  remain  completely  in  a  state  of  nature. 
A  change  in  their  condition  to  some  extent 
is  therefore  essential ;  and  the  acts  by  which 
it  is  effected  are  often  the  strongest  evidence 
of  actual  possession.  Without  such  change, 
accomplished  or  in  progress,  there  can  be  no 
residence,  cultivation,  or  Impifovement ;  no 
occupation,  use,  or  enjoyment  EMdoice 
short  of  this  may  prove  an  adversary  claim ; 
but  in  the  nature  of  things  cannot  establish 
an  adversary  possession." 

In  Harman  v.  Ratliff,  03  Va.  249,  24  S.  E. 
1023,  it  is  said:  "While  lands  remain  un- 
cleared, or  in  a  state  of  nature,  they  are  not 
susceptible  of  adverse  possession  against  the 
older  patentee,  unless  by  acts  of  ownership 
effecting  a  change  in  their  condition,  and  to 
constitute  adverse  possession  there  must  be 
occupancy,  cultivation,  improvement,  or  other 
open,  notorious^  and  habitual  acts  of  owner- 
ship." 

Surely  the  proof  of  absence  of  oocupancy 
and  improvement  by  fencing,  cultivation,  or 
otherwise,  however  good  or  sufficient  the 
reason  for  not  building,  or  not  fencing,  or 
not  cleaning  or  performing  any  other  act  of 
ownership  may  be,  cannot  prove  or  tend  to 
prove  a  claim  by  adversary  possession.  If 
it  were  otherwise,  it.  is  conceivable  that  land» 
remaining  in  a  state  of  nature  might  be  re- 
covered by  adversary  possession,  or  the  pos- 
session might  be  retained  against  the  older 
patentee  by  proving,  item  by  item,  and  cir- 
cumstance by  circumstance,  a  plausible  ez<- 
cuse  to  the  Jury  for  the  failure  to  do  or  per- 
form this  or  that  act  essential  to  adversary^ 
possession. 

A  witness  was  introduced  in  rebuttal  od  be- 
half of  plaintiffs,  who  testified  that  he  had- 
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made  a  specialty  of  the  examination  of  land 
titles,  and  that  he  had  attempted  to  identify 
all  islands  in  James  river  from  the  old  pump- 
house  up  to  the  Belt  Line  bridge,  and  tn  do- 
ing so  he  had  examined  every  land  grant 
of  islands  and  shoals  in  James  river  In  the 
register  of  land  office,  and  had  also  examin- 
ed the  records  In  the  circuit  court  of  Henri- 
co, and  that  as  a  result  of  that  Investigation 
he  was  unable  positively  to  identify  that  is- 
land as  the  island  deeded  to  the  dty  of  Rich- 
mond. This  evidence  was  excepted  to,  and 
the  ruling  of  the  court  in  admitting  it  is  as- 
signed as  error. 

In  Holleran  v.  Meisel,  91  Va.  143,  21  S.  B. 
058,  witnesses  were  introduced  to  prove  that 
an  alleged  patent  embraced  the  lands  there  in 
controversy,  and,  while  admitting  that  they 
could  not  Identify  it  from  the  entries  or  mem- 
oranda in  the  books  of  patents,  deeds,  and 
other  documentary  evidence,  they  gave  it  as 
their  opinion  that  it  induded  the  land  in 
controversy.  The  court  said :  'Tills  was  not 
knowledge.  It  was  not  the  statement  of  a 
fact,  but  merely  an  opinion.  liven  if  Gar- 
rington,  who  was  an  examiner  of  titles,  and 
Redd,  who  was  county  surveyor  of  Henrico 
county,  were  experts,  this  was  not  a  case  in 
which  expert  testimony  was  admissible.  It 
was  perfectly  proper  for  them,  or  either  of 
tiiem,  to  examine  the  deeds  and  other  docu- 
mentary evidence  given  in  before  the  jtiry, 
and  to  state  from  their  knowledge  whether 
the  land  in  controversy  was  within  the  bound- 
aries of  the  entry  purporting  to  be  a  mem- 
orandum of  the  issue  of  a  patent  to  Joshua 
R.  Stapps,  but  not  to  give  merely  their  opin- 
ions upon  the  subject  Such  mode  of  iden- 
tification was  inadmissible  under  the  law, 
and  the  instruction  to  the  jury  that  they 
might  regard  such  opinions  as  proper  evi- 
dence to  that  end,  if  they  believed  them  to 
be  correct  Inferences  from  the  evidence  in  the 
case,  was  erroneous." 

The  case  before  us  Is  even  stronger  than 
that  cited,  for  here  the  witness  was  allowed 
to  give  his  opinion,  not  only  upon  records  and 
papers  which  had  been  introduced  in  evl- 
denca  but  upcm  those  which  he  had  examin- 
ed elsewhere  and  which  had  not  been  intro- 
duced before  the  Jury.  In  the  case  cited  the 
witness  was  of  opinion  that  the  land  in  con- 
troversy was  embraced  within  the  deeds  and 
patents  which  he  had  examined,  while  in  this 
case  the  witness  was  of  opinion  that  the 
land  In  controversy  was  not  embraced  in 
those  deeds  and  patents.  In  both  cases  it 
is  the  mere  opinion  of  the  witness  upon  a 
question  which  is  not  the  subject  of  expert 
or  opinion  evidence. 

The  fourth  assignment  of  error,  as  to  the 
admission  of  evidence  of  T.  jCrawford  Redd, 
Is  governed  by  the  same  principle. 

It  is  assigned  as  error  that  the  court  gave 
the  following  instruction:  "The  court  in- 
structs the  Jury  tbat  if  they  believe  from  the 
evidence  that  the  plaintiffs  and  those  under 


whom  they  claim  title  obtained  a  grant  from 
the  commonwealth  of  Virginia  for  the  island 
in  question  in  the  year  1000,  it  is  necessary, 
to  enable  the  defendant  to  recover,  if  she 
claims  title  under  a  grant  in  the  year  1840, 
that  she  should  identify  the  island  as  the 
one  conveyed  to  her  by  said  grant  by  a  pre- 
ponderance of  evidence,  and,  unless  the  de- 
fendant does  identify  said  island  by  a  pre- 
ponderance of  evidence  as  the  one  granted 
to  her  by  the  commonwealth  of  Virginia  In 
the  year  1840,  they  must  find  for  the  plaln- 

The  dty  of  Richmond  was  the  defendant, 
and  not  the  plaintiffs,  in  this  action.  A  plain- 
tiff in  ejectment  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  the  title  of  his  adversary.  This 
proposition  is  elementary,  and  needs  no  au- 
thority for  Its  support  When  to  the  plain- 
tiffs' demand  the  defendant  pleaded  not 
guilty,  it  put  in  Issue  the  plaintiffs*  entire 
case.    The  burden  of  pro'of  was  never  shifted. 

Speaking  of  the  burden  of  proof  in  Wallen 
▼.  Wallen,  107  Va.  181,  57  8.  B.  596,  the  court 
said:  "Fraud  is  never  presumed,  but  must 
always  be  proved  by  the  party  alleging  it 
This  burden  never  shifts;  and  while  It  Is 
necessary  for  the  propounder  of  a  will;  the 
probate  of  which  is  resisted  on  the  ground  of 
undue  influence,  to  bring  forward  evidence 
to  repel  evidence  of  undue  Influence  which 
has  been  offered  by  the  other  side,  the  real 
burden  of  proof  upon  the  issue  of  undue  in- 
fluence has  not  changed,  and  it  is  misleading 
and  erroneous,  after  having  instructed  the 
Jury  correctly  on  the  subject,  to  further  in- 
struct them  that  the  burden  of  proof  in  this 
case  lies  upon  said  propounder  to  satisfy 
the  Jury  by  evidence  that  the  paper  writing 
pr(^x)unded  is  the  last  will  and  testament  of 
a  free  and  capable  testator.' " 

In  other  words,  the  burden  of  proof,  where 
the  issue  is  fraud,  is  always  upon  the  party 
alleging  the  fraud,  and  never  shifts,  though 
in  the  changing  aspects  of  a  case  the  one  par- 
ty or  the  other  may  find  it  necessary  to  bring 
forward  evidence  to  repel  that  of  his  oppo- 
nent ;  and  so  with  the  plea  of  not  guilty  in 
an  action  of  ejectment  The  burden  of  proof 
rests  from  the  beginning  to  the  end  upon  the 
plaintiff  to  maintain  his  action.  Wlgmore, 
c.  86,  and  especially  section  2489. 

Now,  in  this  case,  the  court  tells  the  Jury 
that  if  they  believe  that  the  plaintiffs  dalm 
title  under  a  grant  from  the  commonwealth 
in  the  year  1900  to  enable  the  defendant  to 
recover.  If  it  claims  title  under  a  grant  in  1840, 
it  is  necessary  that  it  should  identify  the  is- 
land as  the  one  conveyed  to  it  by  a  preponder- 
ance of  the  proof,  placing  the  defendant,  who 
has  to  recover  nothing  but  rests  secure  in  its 
possession  until  the  plaintiffs  have  establish- 
ed their  case,  in  the  attitude  of  a  plaintifly 
who  can  only  recover  by  adducing  in  support 
of  his  contention  a  pr^;>onderauce  of  proot 
upon  the  issue  Joined. 
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The  slxfh  Instrnctlon  was  as  follows :  *'The 
court  instructs  the  Jury  that,  even  if  they  be- 
lieve the  Island  in  question  is  the  one  which 
was  granted  to.  the  city  of  Richmond  under 
the  grant  of  1840,  yet  if  the  only  act  of  own- 
ership exercised  over  the  island  by  the  city 
from  1840  to  June  1,  1908,  was  the  erection 
of  a  dam  which  did  not  encroach  upon  the 
island  or  come  within  100  feet  of  it,  such  act 
of  ownership  by  the  city  was  not  such  a  pos- 
session of  the  island  as  will  repel  the  title  of 
the  plaintiffs  by  adverse  possession,  If  such 
title  has  been  perfected,  and  has  been  proven 
to  the  satisfaction  of  the  Jury  by  the  prepon- 
derance of  the  evidence.*' 

The  dty  of  Richmond  claims  under  a  grant 
from  the  oommonwealth  given  to  It  in  1840. 

In  Howdashell  v.  Krenning,  103  Va.  30,  48 
S.  E.  491,  it  Is  said  that:  "A  grant  from  the 
commonwealth  confers  constructive  seisin 
sufficient  to  enable  the  patentee  or  those 
claiming  under  him  to  recover  in  an  action  of 
ejectment.     Actual  seisin  is  not  necessary." 

So  that  by  this  patent  the  city  of  Richmond 
acquired  the  title,  and  under  It  constructive 
seisin  or  possession.  The  plaintiffs  had  no 
color  of  title  down  to  the  year  1900,  when 
they  also  procured  a  patent  from  the  state. 
The  .adverse  possession  of  the  plaintiffs,  then 
(assuming  for  the  present  that  such  adverse 
possession  existed),  was  confined  to  the  land 
within  their  actual  occupancy. 

Where  one  enters  claiming  under  a  deed 
or  paper  title,  their  possession  is  extended 
beyond  the  portion  actually  occupied  so  as  to 
embrace  the  entire  parcel  or  lot  of  land  de- 
scribed in  the  deed  or  paper  writing.  Sharp 
▼.  Shenandoah  Furnace  Co.,  100  Va.  27,  40  S. 
B.  103. 

In  Green  v.  Pennington,  105  Va.  801,  54  S. 
B.  877,  it  Is  said  that :  "Actual  possession  of 
a  part  of  a  tract  of  land,  under  color  and 
claim  of  title  to  the  whole,  is  possession  of 
the  whole,  and  this  principle  applies  to  the 
lands  of  the  commonwealth,  as  against  per- 
sons not  lawfully  claiming  under  her.** 

But  there  Is  no  evidence  of  claim  or  color 
of  title  down  to  the  year  1900.  The  adversary 
possession,  therefore,  of  the  plaintiffs,  conced- 
ing it  to  have  existed  at  any  time,  had  not 
ripened  Into  a  title,  except  as  to  such  part  of 
the  Island  as  was  in  the  actual  occupancy  and 
possession  of  the  plaintiffs. 

As  was  said  by  Judge  Buchanan  in  the  case 
Just  cited :  "The  grant  put  the  first  patentee 
of  the  land  constructively  Into  possession, 
•  •  •  and,  being  in  the  constructive  pos- 
session of  the  premises,  he  cannot  be  disseis- 
ed or  ousted  except  by  an  actual  invasion  of  his 
boundary  by  some  act  or  acts  palpable  to  the 
senses,  and  which  will  serve  to  athnonish  him 
that  his  seisin  is  molested ;  otherwise,  as  was 
said  by  Judge  Baldwin,  he  might  be  disseised 
of  his  freehold  not  only  without  his  knowl« 
edge,  but.  without  the  possibility  of  his  know- 
ing it'* 


From  what  has  been  said  it  follows  that 
the  court  should  have  given  instruction  No. 
2,  asked  for  by  the  defendant,  the  effect  of 
which  would  have  been  to  limit  the  recovery 
of  the  plaintiffs  by  force  of  adversary  posses- 
sion to  that  part  of  the  land  in  controversy 
so  adversely  held. 

What  we  have  said  will  be  sufficient  to 
settle  the  law  of  the  case  upon  a  future  trial, 
and  for  that  reason,  without  passing  specifi- 
cally upon  other  questions  of  law  presented, 
or  upon  the  motion  to  set  aside  the  verdict 
as  contrary  to  the  evidence,  we  are  of  opinion 
that  the  Judgment  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with,  the  views  herein  ex- 
pressed. 

Reversed. 


(mya.m> 

BROWN  V.  AUSTIN  WESTERN  CO.,  limited. 

(Supreme  Court  of  Appeals  of  Virginia.    Marcb 
10,  1910.    Rehearing  Denied  June  9,  19ia) 

L  Sales  (§  168%*)— Sale  ow  Appboval. 

Where  there  is  a  sale  on  trial,  it  is  not 
complete  until  the  approval,  and  the  failure  to 
return  the  property  within  the  time  specified 
for  trial,  or  within  a  reasonable  time,  renders 
the  sale  complete. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  n  409-421;    Dec  Dig.  S  168%.*] 

2.  Sales   ($    168%*)--Salb    on   AppbovaIt* 
Rights  of  Pubchaseb. 

Ad  order  for  stone  crushers  of  a  specified 
capacity  provided  that,  on  their  arrival,  de- 
fendant would  furnish  power,  cartage,  ana  as- 
sistance to  give  them  a  fair  trial,  that,  if  they 
equaled  the  stipulated  capacity,  defendant  would 
pay  the  price,  if  not  he  would  notify  plaintiff, 
and,  if  plain tiflE  failed  to  make  the  crushers  do 
the  prescribed  work  within  30  days,  plaintiff 
would  receive  them  back.  Held  that,  on  plain- 
tiff's failure  to  make  the  crushers  do  the  amount 
of  work  contracted  for,  defendant  could  not  de- 
mand payment  for  the  expense  of  the  perma- 
nent foundations  constructed  by  him  for  the 
crushers  as  a  condition  precedent  to  his  re- 
turning them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |§  409-421 ;   Dec  Dig.  168^.*] 

3.  Sales    (|   168^*)~Salb   oit   ApfbovaLt- 
Bbeach  of  Contbact  bt  Pubohaseb. 

Where  the  purchaser  of  a  machine  on  ap- 
proval refused  to  return  the  same  after  it  had 
railed  on  the  trial  to  woric  according  to  con- 
tract, the  sale  became  absolute,  and  he  was  lia- 
ble for  the  price. 

[Ed.  Note.—For  other  cases,  see  Sales,  Cent 
Dig.  i§  40CM21 ;  Dec.  Dig.  1 168^.*] 

4.  Sales  (8  2S8*)—Wabbantt— Waives. 

Where  the  purchaser  kept  machines  purchas- 
ed on  approval,  after  trying  them^  he  thereby 
waived  any  warranty  as  to  capacity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §i  817-823;   Dec.  Dig.  §  288.*] 

EhTor  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  the  Austin  Western  Company, 
Limited,  against  J.  Henry  Brown.  Plaintiff 
had  Judgment,  and  defendant  brings  error. 
Afl^rmed. 


•For  other  caies  see  same  topic  and  section  NUMBB2R  in  Dec.  ft  Am.  Dis*>  U07  to  date,  ft  Reporter  In.d«xei 


Ts4 


BROWN  ▼.  AUSTIN  WESTERN  OO. 


185 


Ro.  H.  T&Uey,  for  plaintiff  In  error.  H.  St. 
Jolm  Coalter,  for  defendant  in  error. 

HARRISON,  J.  This  acUon  of  assampslt 
was  brought  by  the  Austin  Western  Com^- 
pany.  Limited,  to  recover  of  J.  Henry  Brown 
^,249,  the  purchase  price  of  two  rock  crush- 
ers. The  defendant  filed  a  plea  of  nonas- 
sumpslt,  and  a  special  plea  of  set-offs, 
amounting  to  $5,121.60.  There  was  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for 
$2,249  and  costs,  subject  to  a  credit  of 
$221.60,  which  we  are  asked  to  review  and 
reverse. 

It  appears  that  the  defendant,  J.  Henry 
Brown,  owned  and  operated  certain  granite 
quarries  in  Henrico  county,  and  that  the 
plaintiff  manufactured  machinery  in  Chi- 
cago. On  the  6th  day  of  July,  1906,  the  de- 
fendant placed  in  the  hands  of  the  plaintiff 
an  order  for  two  stone  crushers  and  all  neces- 
sary driving  connections,  to  be  shipped  to^ 
Richmond,  Va.  This  order  was  in  form  a' 
written  contract  signed  by  the  defendant, 
whidh  set  forth  in  detail  the  terms  of  pur- 
chase agreed  upon  between  the  parties.  It 
provided  that  crusher  No.  2  should  have  the 
capacity  of  turning  out  from  18  to  90  tons 
per  hour,  and  that  No.  8  should  turn  out 
from  30  to  40  tons  per  hour;  that,  upon  the 
arrivtal  of  the  crushers,  the  defendant  would 
pay  the  freight  charges,  and  at  his  own  ex- 
pense furnish  power,  cartage,  assistance,  etc., 
to  give  the  crushers  a  fair  and  thorough  trial. 
It  provided  further,  that,  if  the  crushers 
should  equal  the  stipulated  capacity,  the  de- 
fendant would  pay  for  them  according  to  the 
terms  of  the  contract,  but  that,  if  they  did 
not,  he  would  notify  the  plaintiff  in  writing. 
at  Chicago  of  such  failure,  and  that,  if  with- 
in 30  days  fh>m  the  receipt  of  such  notice 
the  plaintiff  failed  to  make  the  crushers  do 
the  prescribed  work,  then  the  plaintiff  would 
refund  the  freight  charges  and  receive  back 
the  crushers  at  the  Richmond  railroad  sta- 
tion from  which  they  had  been  taken,  and 
would  cancel  the  contract.  The  crushers  are 
warranted  to  be  thoroughly  made  of  good 
material  and  workmanship,  capable  of  doing 
the  work  for  which  they  were  Intended,  with- 
out breakage,  the  plaintiff  agreehig  to  re- 
place, free  of  charge,  any  parts  which  may 
break  within  12  months  from  the  date  of  the 
contract  through  fault  of  material  or  con- 
struction. Finally,  it  is  agreed  that  the  con- 
tract embodies  the  entire  understanding,  that 
it  is  not  subject  to  countermand,  and  is  not 
to  "be  affected  by  any  verbal  agreements. 

In  pursuance  of  this  contract,  the  plaintiff 
delivered  at  the  Richmond  railroad  station 
two  stone  crushers  Nos.  2  and  3,  which  were 
received  by  the'  defendant  and  removed  by 
him  to  his  granite  quarries,  having  first  paid 
the  freight  charges  as  stipulated.  The  con- 
tra<ct  provided  that  the  defendant  should,  at 
his  own  expense,  furnish  the  power,  cartage, 
assistance,  etc.,  necessary  to  give  the  crush- 
ers a  fair  and  thorough  trial,  and  the  evi- 


dence abundantly  shows  that  the  contem- 
plated test  could  have  been  made  at  a  cost  of 
from  $25  to  $35.  The  defendant,  however, 
before  making  any  test,  proceeded  to  build 
heavy  concrete  foundations  and  other  equip- 
ment for  A  permanent  plant  at  a  total  cost, 
as  alleged,  of  $2,121.00.  After  this  expensive 
plant  was  completed,  the  defendant  placed 
the  crushers  in  position  for  permanent  use, 
and  then,  for  the  first  time,  subjected  them 
to  any  test.  The  only  reason  given  by  him 
for  pursuing  this  coarse  was  that  the  agent 
from  whom  he  bought  was  a  friend  of  his, 
in  whom  he  had  great  confidence,  and  that 
he  did  not  doubt  that  his  representations 
with  respect  to  the  capacity  of  the  machines 
was  true.  When  the  crushers  were  finally 
subjected  to  trial,  the  defendant  found  that 
they  fell  very  far  short  of  the  capacity  called 
for  by  the  contract,  and  he  notified  the  plain- 
tiff of  that  fact  There  was  considerable  de* 
lay  and  correspondeotse  about  the  matter;  it 
being  suggested  by  the  plaintiff  that  the  di- 
minished capacity  was  the  result  of  lack  of 
power  in  operating  the  max^hines.  Finally, 
the  plaintiff  wrote  to  the  defendant,  calling 
his  attention  to  the  clause  in  the  contract 
giving  him  the  right  to  return  the  machines 
to  the  Richmond  railroad  station  and  to  be 
reimbursed  the  freight  charges  paid  by  him, 
and  Insisting  that  he  should,  without  further 
delay,  decide  whether  be  would  keep  the  ma- 
chines or  return  them,  and  be  reimbursed  the 
freight  charges  which  were  tendered.  The 
defendant  refused  to  return  the  crushers, 
which  he  had  been  in  the  meantime  using, 
unless  the  plaintiff  would  agree  to  pay  him 
the  damages  he  claimed  to  have  suffered  as 
a  result  of  the  transaction.  These  are  stated 
in  the  special  plea  of  set-offs  to  be  $2,121.60, 
the  cost  of  the  permanent  structure  and  its 
equipment,  and  $3,000  cost  of  removing  and 
storing  waste  stone  from  the  quarry  after  hs 
was  ordered  to  stop  using  the  crushers. 

Throughout  this  case  the  contention  on  be- 
half of  the  defendant  has  assumed  that  the 
contract  under  consideration  evidenced  an 
absolute  sale;  that  the  title  plissed  at  once 
upon  the  delivery  of  the  crushers,  with  a 
warranty  that  they  would  do  a  certain 
amount  of  work.  Tills  position  Is  not  ten- 
able. The  contract  evidences  what  is  termed, 
a  "sale  on  trial."  Where  there. is  a  sale  on 
trial,  there  is  no  sale  until  the  approval  is 
given,  either  expressly  or  by  implication,  re- 
sulting from  keeping  the  goods  beyond  the 
time  allowed  for  trial,  which  is  a  reasonable 
time  if  not  expressly  fixed;  and  the  failure 
to  return  the  goods  within  the  time  specified 
for  trial  or  within  a  reasonable  time  makes 
the  sale  absolute.  Benjamin  on  Sales  '(2d 
Am.  Ed.)  $  595;  2  Schooler's  Personal  Prop- 
erty, pp.  309,  310;  Machine  Co.  v.  Smith,  50 
Mich.  565,  16  N.  W.  906,  45  Am,  Rep.  57. 

In  the  case  at  bar,  the  contract,  which  was 
filled  up  in  large  part  by  the  defendant,  fur- 
nishes no  warrant  for  the  position  taken  that 
he  could  demand  payment  of  the  damages 
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claimed  In  his  plea  of  set-oflh  «0  a  condition 
precedent  to  his  reluming  the  machines. 
TiM  extent  of  the  defendant's  right  nnder 
his  contract  was  to  subject  the  machines  to 
trial  at  his  own  cost,  and,  if  they  did  not 
equal  a  certain  capacity,  to  return  them  to 
the  railroad  station  at  Richmond,  and  have 
the  freight  charges  paid  by  him  rounded. 
This  the  defendant  ref nsed  to  do,  and  there- 
fore the  sale  became  absolute,  and  he  became 
liable  to  pay  the  plaintiff  the  purchase  price. 

It  is  by  no  means  clear  that  the  warranty 
clause  in  the  contract  was  intended  to  cover 
the  capacity  of  the  crushers,  but,  if  it  was  so 
intended,  the  title  would  have  to  pass  before- 
such  a  warranty  could  become  effective.  Bun- 
day  V.  Madiine  Company,  143  Mich.  10,  106 
N.  W.  807,  5  U  R.  A.  (N.  S.)  475.  Under  the 
contract  before  us,  the  title  to  the  stone 
cfnshers  never  passed  until  the  defendant 
had  tried  them  and  refused  to  return  them. 
If  he  kept  them  after  trying  them,  he  thereby 
waived  any  warranty  express  or  implied. 

The  instructions  given  by  the  court  were 
in  conformity  with  the  view  herein  taken  of 
the  contract,  and  properly  submitted  the  case 
to  the  Jury.  The  instructions  asked  for  by 
the  defendant  were  wholly  in  conflict  with 
the  principles  herein  announced,  and  were 
properly  refused. 

There  is  no  error  in  the  Judgment  com- 
plained of,  and  it  is  afOrmed. 

Afllrmed. 


(IB4  Qa.  6M) 

GRAHAM  V.  STATE. 

(Supreme  Court  of  Georgia.     May  11,  1910.) 

(Syllahu$  hy  the  Court.) 

1.  Criminal  Law  (|  955*)— New  Tbiai/— Di- 
BECTTNG  Recitals  in  Motion. 

Although  the  presiding  judge  had  approved 
the  brief  of  evidence  filed  with  a  motion  for  a 
new  trial,  yet  where,  on  the  hearing  of  the 
motion,  counsel  for  the  movant  presented  an 
amendment  thereto,  complaining  of  the  admis- 
sion of  certain  evidence,  and  the  adverse  coun- 
sel objected  to  the  approval  of  such  recitals, 
and  although*  counsel  for  the  movant  stated 
that  his  recollection  was  clear  on  the  subject, 
while  neither  counsel  for  the  respondent  nor 
the  judge  was  clear  in  his  recollection,  a  re- 
versal is  not  required  because  the  judge  sent 
for  the  official  stenographer,  had  him  examine 
his  notes,  and  corrected  the  recitals  of  the 
ground  of  the  motion  and  the  brief  of  evidence, 
as  to  the  evidence  in  question,  in  accordance 
with   the  stenographic  report  as  to  the  same. 

[Ed.    Note.—For   other   cases^    see   Criminal 
Law,  Dec.  Dig.  {  955.*] 

2.  Revikw  on  Appeal. 

Under  the  recitals  of  the  ground  for  new 
trial  set  forth  in  such  amendment  and  the  note 
of  the  judge  appended  thereto,  it  cannot  be 
held  that  a  reversal  is  necessary. 

8.  Review  on  Appeal. 

The  evidence  amply  supported  the  verdict, 
and  there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Conrt,  Barly  County ; 
W.  O.  Worrill,  Judge. 


Sam'  Oraliam  was  convicted  t/t  crimen  and 
brings  error.    Affirmed. 

Glessner  &  Park,  for  plaintiff  in  error,  J. 
A.  Laing,  Sol.  Gen.,  R.  R.  Arnold,  and  Jno. 
a  Hart,  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justlcee  concur. 


(86  8.  C.  1S7) 
GIIiULAND  V.  CHARLESTON  ft  W.  C. 

RY.  00. 

(Supreme  C!ourt  of  South  Carolina.     May  IJU 
1910.    On  Rehearing,  June  1,  1910.) 

1.  Mabteb  ano  Servant  (|  278*)— Injubt  to 
Sebvant—Neolioencs— Evidence. 

In  an  action  for  injuries  to  a  brakeman 
while  attempting  to  couple  an  engine  to  a  car, 
evidence  held  to  justify  a  finding  of  a  negligent 
failure  of  the  railroad  to  maintain  the  coupling 
device  in  proper  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  %  278.*] 

2.  Masteb  and  Servant  (5  289*)— Injury 
TO  Servant— CoNTRiBUTOBT  Neglioencb— 
Question  tor   Jubt. 

A  brakeman  of  about  a  week's  experience, 
who  in  coupling  cars  containing  defective  coup- 
ling appliances  observed  a  custom  in  vogue  and 
was  injured  while  at  work,  and  who  had  pre- 
viously pursued  such  method  in  the  presence  of 
the  conouctor,  and  who  had  seen  the  conductor 
use  such  method,  and  who  had  not  been  warned 
aa  to  the  custom  being  dangerous,  and  who 
without  any  objection  from  the  conductor  pur- 
sued the  method  at  the  time  of  the  aocident, 
was  not,  as  a  matter  of  lawt  guilty  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  S|  1089-1132;  Dec  Dig. 
I  281>.»] 

3.  Appeal  and  Ebbob  (|  173*)— Questions 
Reviewable— Questions  Not  Raised  in 
Tbial  Court. 

Assumption  of  risk  not  interpoeed  by  a  mas- 
ter sued  by  a  servant  for  a  personal  injury 
either  as  a  ground  of  nonsuit  or  new  trial  will 
not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  107^1120;  Dec  Dig.  % 
173.*] 

On  Rehearing. 

4.  Masteb  and  Sebvant  (|  204*)— Injubt  to 
Sebvant— Absumption  of  Risk— Statutes. 

Under  Const,  art.  d^  |  15,  providing  that 
knowledge  by  a  railroad  employ^  of  the  defect- 
ive condition  of  any  machinery  shall  be  no  de- 
fense to  an  action  for  injury  caused  thereby, 
except  as  to  conductors  and  engineers  in  charge 
of  unsafe  cars  or  engines,  a  brakeman  injured 
while  attempting  to  couple  cars  containing  de- 
fective coui^ing  devices  did  not  assume  the 
risk  because  he  had  knowledge  of  the  defect 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,   Dec    Dig.   {   204.*] 

Appeal  from  Common  Pleas  Olrcnit  Oonrt 
of  Greenville  Oofonty;  O.  C  Featherstone, 
Special  Jndge. 

Action  by  Samn^  Gilliland  against  tbe 
Charleston  ft  Western  Carolina  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed. 


•For  other  cues  Me  same  topie  and  section  NUMBBR  In  Dec  4k  Am.  Diss.  1907  to  date,  4k  Reporter  XadexM 
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Gotbran,  Dean  &  Oothran,  for  appellant 
Jos.  A.  MoOollough  and  Qeo.  M.  Pritchard, 
for  respondent. 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff,  through  the  negligence  of  the  de- 
fendant. The  acts  of  negligence  on  the  part 
of  the  defendant,  and  the  detailed  manner  in 
which  the  plaintiff  was  injured,  are  thus  al- 
leged in  the  complaint: 

''Plaintiff  was  ordered  by  the  conductor 
to  coople  the  engine  to  the  box  car  next  to 
it  upon  the  side  track,  which  was  engaged 
in  the  handling  of  interstate  traffic,  and  sig- 
naled the  engineer  back  for  the  purpose  of 
making  such  coupling;  that  the  said  box 
car  was  provided  with  an  automatic  coupler, 
which  was  manipulated  by  means  of  a 
crank,  projecting  upon  the  side  of  the  car, 
and  by  means  of  which  the  car  could  be 
coupled  or  uncoupled  without  necessitating 
one's  going  between  said  cars  for  such  pur- 
pose, and  If  the  said  ooupler  had  been,  on 
this  occasion,  in  proper  condition,  the  said 
coupling  would  have  been  effected  without 
necessitating  plaintiff's  using  his  hands  or 
feet  for  the  purpose  of  effecting  the  said 
coupling,  and  the  injury  which  plaintiff  sus- 
tained, as  hereinafter  complained  of,  would 
have  been  avoided;  but  the  defendant  care- 
lessly and  negligently  permitted  the  said 
coupler  to  become  defective  and  out  of  or- 
dinary repair,  so  that,  when  plaintiff  at- 
tempted to  adjust  the  lips  by  manipulating 
the  crank,  one  of  the  lips  of  the  coupler 
would  not  open,  as  It  would  have  done  had 
the  coupler  been  in  ordinary  repair,  and  the 
said  coupling  was  not  made  when  the  engine 
backed,  thereupon  the  plaintiff  signed  the 
engineer  forward,  for  the  purpose  of  ad- 
justing the  said  coupler  with  his  hand,  which 
he  did,  and,  taking  his  position  on  the  side 
of  the  car,  he  signed  the  engine  back.  When 
plaintiff  signed  the  engine  back  for  the  sec- 
ond time,  for  the  purpose  of  making  the 
said  coupling,  when  the  said  engine  was 
within  what  appeared  to  the  plaintiff  to  be 
a  safe  distance  from  the  coupler  plaintiff 
first  observed  that  the  bumpers  on  the  said 
box  car  and  the  engine  were  out  of  adjust- 
ment and  would  not  match,  and  in  order  for 
the  coupling  to  be  effected  force  would  have 
to  be  applied  to  the  bumpers  for  the  pur- 
pose of  putting  them  in  position  where  they 
would  match  and  come  together  so  as  to 
couple  by  impact.  It  ai^)ears  to  the  plain- 
tiff, and,  upon  information  and  belief,  plain- 
tiff alleges,  that  It  would  so  appear  to  any 
man  of  ordinary  prudence  and  foresight  that 
by  imshing  with  his  hand  or  kicking  with 
his  foot  the  bumper  attached  to  the  engine 
the  said  coupling  could  be  effected,  and  while 
the  engine  was  backing,  as  plaintiff  then  be- 
lieved, at  a  slow  rate  of  speed,  and  it  ap- 
pearing perfectly  safe  so  to  do,  and  it  being 
rendered  necessary  by  reason  of  the  worn 


and  defective  condition  of  the  bumpers,  which 
were  out  of  repair,  due  to  the  carelessness 
and  negligence  of  the  defendant,  plaintiff 
did  kick  the  said  bumper,  as  it  approadied 
the  box  car,  using  all  due  care,  when  sud- 
denly and  unexpectedly  the  said  engine  back- 
ed at  a  greater  rate  of  speed  than  plaintiff 
was  accustomed,  or  had  a  right  to  expect, 
and  his  left  foot  was  caught  between  the 
said  bumpers  and  horribly  mangled  to  such 
ah  extent  as  to  necessitate  amputation.  The 
plaintiff  alleges  that  in  applying  his  foot  to 
the  said  bumper  he  observed  a  custom  which 
had  been  in  vogue  ux)on  the  defendant's 
road,  with  its  knowledge  and  consent  since 
his  employ  and  for  several  years;  that  he 
had  never  been  warned  of  the  danger  inci- 
dent thereto;  that  he  had  frequently  pur- 
sued this  method  when  necessary,  in  the 
presence  of  the  conductor  and  other  employte 
of  the  said  road ;  that  he  has  often  seen  the 
conductor  himself  pursue  the  same  method; 
that  in  his  effort  to  effect  the  coupling  in 
this  manner,  in  the  presence  of  the  conductor 
of  the  defendant  railway,  and  under  his  im- 
mediate supervision,  he  adopted  what  ap- 
peared to  him  to  be  the  safest  method, 
and  one  with  no  risk  attached,  and  the  plain- 
tiff exercised  due  care  and  caution,  and  in 
doing  the  said  work  acted  as  a  man  of  or- 
dinary firmness  and  prudence  would  have 
acted,  as  he^  is  informed  and  believes  under 
the  circumstances." 

The  defendant  denied  the  allegations  of 
negligence,  and  set  up  the  defenses  of  con- 
tributory negligence  and  assumption  of  risk. 
At  the  close  of  the  plaintifTs  testimony,  the 
defendant's  attorneys  made  a  motion  for  a 
nonsuit,  on  the  grounds-  that  there  was  no 
evidence  of  negligence  on  the  part  of  the 
defendant,  and  that  the  testimony  showed 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  motion  was  refused.  The 
Jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  |5,000.  Thereafter,  the  defendant 
made  a  motion  for  a  new  trial,  and  for  an 
order  revoking  the  order  refusing  the  non- 
suit, on  the  same  grounds  as  those  urged  up- 
on the  motion  for  nonsuit  This, motion  was 
also  refused,  and  the  defendant  appealed, 
upon  exceptions  which  present  practically, 
but  two  questions:  (1)  Whether  there  was 
any  testimony  tending  to  sustain  the  allega- 
tions of  the  complaint  as  to  negligence ;  and 
(2)  whether  the  testimony  showed  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

We  will  consider,  first  whether  there  was 
any  testimony  tending  to  show  negligence  on 
the  part  of  the  defendant  The  plaintiff 
testified  as  follows :  **Q.  What  were  yon  re- 
quired to  do?  A.  To  couple  up  the  cars  on 
the  side  track.  Q.  Who  ordered  you  to  do 
that?  A.  The  conductor.  Q.  State  wheflier 
or  not  he  was  there  present  superintending 
and  supervising  your  work.  A.  Yes,  sir ;  he 
was  there.    Q.  What  did  you  do  when  the 
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engiiae  came  back  on  the  side  tradL?  A.  It 
came  back  and  hit  the  first  time  and  the 
coupling  wouldn't  make.  Q.  Why  wouldn't 
it  make?  A.  Because  it  wouldn't  match.  Q. 
What  do  you  mean  by  that?  A.  It  didn't 
hit  right  They  have  got  to  hit  right  before 
they  will  go  together  and  the  pin  will  fasten. 
It  has  one  way  to  falL  It  was  too  far  to 
one  side.  They  have  a  play  backwards  and 
forth,  and  it  was  pushed  a  little  too  far  one 
way.  Q.  If  the  coupler  had  been  in  ordinary 
condition  and  worked  as  it  was  Intended  to 
work,  what  would  have  been  their  position? 
A.  They  would  match.  Q.  Why  wouldn't  this 
coupling  match?  A.  Because  one  was  pushed 
too  far  to  one  side.  Q.  Was  that  the  way 
it  was  intended  to  work?  A.  No,  sir.  Q. 
How  was  it  intended  to  work?  A.  It  ought 
to  work  in  the  center.  They  have  a  play, 
and  they  go  backwards  and  forwards.  ^  I 
don't  know  how  far.  That  one  was  not  fixed 
right,  and  It  needed  adjustment  Q.  Did  it 
couple  when  the  engine  came  back?  A  No, 
sir.  Q.  State  whether  or  not  if  it  had  been 
in  proper  condition  It  would  have  coupled 
when  it  was  back.  (Objected  to  by  Mr.  Co- 
thran:  The  witness  has  not  said  it  was  out 
of  order,  or  that  there  was  a  defect  in  it.)  Q. 
Was  there  a  defect  in  that  coupling?  A. 
Yes,  sir;  there  was  a  lip  on  the  car,  and  it 
wouldn't  open.  Q.  I  believe  you  stated 
awhile  ago,  when  they  were  working  right, 
when  they  come  together,  they  ought  to 
couple.    A  Yes,  sir." 

John  Huntsinger,  a  witness  for  the  plain- 
tiff, thus  testified:  '*Q.  Are  you  familiar 
with  the  automatic  coupler,  the  coupling  we 
have  been  talking  about,  coupled  by  the 
manipulation  of  a  crank  on  the  side  of  the 
cars?  A  Yes,  sir.  Q.  I  wish  you  would  tell 
the  Jury,  whether  or  not,  where  the  bumpers 
and  the  coupling  are  in  ordinary  repair  an 
engine  and  a  box  car,  notwithstanding  the 
play  which  the  bumpers  necessarily  have, 
whether  if  they  are  in  ordinary  repair,  when 
they  come  together,  will  they  couple  or  not? 
A  Yes,  sir ;  they  will  couple.  In  some  cases 
on  a  sharp  curve  you  have  to  open  both 
nipples,  we  call  them,  on  the  end  of  the 
drawhead;  the  drawhead  extends  through 
the  cars,  and  when  they  come  together  if 
the  curve  is  very  sharp,  and  they  are  worn 
the  least  bit  they  won't  couple,  and  we  then 
open  both  nipples.  Q.  Suppose  you  are  not 
on  a  curve,  but  on  a  straight  line?  A  Well, 
sir,  they  ought  to  couple  anywhere.** 

There  is  other  testimony  to  the  same  effect, 
which  it  is  unnecessary  to  reproduce.  This 
testimony  tends  to  sustain  the,  allegations 
of  negligence  set  out  in  the  complaint,  and 
the  exceptions  raising  this  question  are  over^ 
ruled. 

We  will  consider,  next,  whether  the  testi- 
mony showed  that  there  was   contributory 
negligence  on  the  part  of  the  plaintiff.    The 
'  plaintiff  testified  as  follows:    ''Q.  You  say 
that  you  had  pursued  this  method  before? 


A.  Yes,  sir.  Q.  State  whether  or  not  It  was 
in  the  presence  of  the  conductor?  A.  Yes, 
sir;  it  was.  Q.  Tell  the  Jury  whether  or 
not —  You  say  that  you  had  been  brake- 
man  about  a  week?  A.  Yes»  sir.  Q.  Tell  the 
Jury  whether  or  not  you  had  ever  been  warn- 
ed as  to  any  such  custom  being  dangerous? 
A  No,  sir.  Q.  Tell  them  whether  or  not  you 
had  seen  the  conductor  and  other  officials  of 
the  railroad  do  the  same  thing?  A.  Yes, 
sir.  Q.  Had  you  seen  this  conductor  do  it, 
the  man  in  charge  of  this  train?  A  Yes,  sir. 
Q.  State  whether  or  not  this  particular  con- 
ductor was  right  there  and  saw  you  doing 
this  work?  A.  Yes,  sir.  Q.  Did  he  make 
any  objection  to  it  the  way  you  were  doing 
it?  A.  No,  sir."  Under  such  circumstances 
it  cannot  be  said  that  there  was  negligence 
per  se  on  the  part  of  the  plaintiff.  Young- 
blood  V.  Ry.,  60  S.  0.  9,  38  S.  E.  232,  85  Am. 
St  Rep.  824;  Carson  v.  Ry.,  68  S.  Ol  56, 
46  S.  E.  525 ;  HaU  t.  Ry.,  81  a  O  522,  62 
S.  E.  848;  Brown  v.  Ry.,  82  S.  O.  528,  04 
S.  E.  522 ;  Lyon  v.  Ry.,  66  S.  E.  282. 

We  have  not  discussed  the  question  wheth- 
er it  appeared  from  the  evidence  that  the 
plaintiff  assumed  the  risk  which  caused  the 
injury,  as  this  was  not  made  a  ground  for 
nonsuit  or  for  a  new  trial.  We  may  say, 
however,  that  the  testimony  does  not  show 
that  he  assumed  such  risk. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed^ 

On  Rehearing. 

This  is  a  petition  for  a  rehearing.  The 
only  ground  which  we  deem  it  necessary  to 
discuss,  other  than  in  a  general  way  is: 
"That  the  court  has  inadvertently  stated 
that  the  defense  of  assumption  of  risk  was 
not  Interposed  by  the  defendant  either  as  a 
ground  of  nonsuit  or  new  trial."  The  record 
shows  that  this  was  not  urged  as  a  ground 
for  nonsuit  but  was  relied  upon  as  a  ground 
for  a  new  trial.  The  court  however,  said: 
"We  have  not  discussed  the  question  whether 
it  appeared  from  the  evidence  that  the  plain- 
tiff  assumed  the  risk  which  caused  the  in- 
Jury,  as  this  was  not  made  a  ground  of  non- 
suit or  for  a  new  trial.  We  may  say,  how- 
ever, that  the  testimony  does  not  show  that 
he  assumed  such  risk."  Thus  showing  that 
the  question  was  considered  by  the  court 
and  that  the  statement  "that  it  was  not  made 
a  ground  for  a  new  trial,"  while  erroneous* 
was  not  prejudicial  to  the  rights  of  the  ap- 
pellant. 

Furthermore,  section  15  of  article  9  of  the 
Constitution,  relative  to  railroad  corpora- 
tions, provides  that  "knowledge  by  any  em- 
ploy6  injured,  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery, 
ways  or  appliances,  shall  be  no  def^ise  to  an 
action  for  injury  caused  thereby,  except  aa 
to  conductors  or  engineers,  in  charge  of 
dangerous  or  unsafe  cars  or  engines,  volan* 
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tarlly  operated  by  them,"  and  the  plaintiff 
was  neither  a  conductor  nor  an  engineer. 

After  careful  consideration  of  the  other 
grounds  for  a  rehearing,  this  court  Is  satis- 
fled  that  no  material  question  of  law  or  of 
fact  has  either  been  overlooked  or  disre- 
garded. 

It  Is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 

JONES,  a  J.,  and  WOODS  and  HY- 
PRICK,  JJm  concur. 


(IGS  N.  a  OS) 

PITTS  V.  CURTIS  et  al. 

(Supreme  Court  of  North  Carolina.     May  26, 

1910.) 

1.   SaIXS  (§  208*)— <!0irTBA0r— iDBNTIFIOATIOir 

OF  Pbopebtt—Nbckssitt. 

A  contract  of  sale  for  a  large  number  of 
articles,  not  Identified  in  the  contract,  will  pass 
title  if  the  articles  sold  are  separated  and  un- 
derstood by  the  parties. 

[Ed.  Note.—For  other  cases,  see  Sales,  Cent 
Dig.  S  561:   Dec.  Dig.  S  208.*] 

2l  Bvidenck  (f  460*)— Pabol  Evidence— Ez- 

FUklNINO  Deeds— 'IDBNTIFTING  Tbacts. 
If  the  language  of  a  deed  is  applicable  to 
several  tracts  or  species  of  property,  parol  evi- 
dence is  admissible  to  show  what  property  was 
Intended  to  be  conveyed. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent  Dig.  If  2115-2128 ;   Dec.  Dig.  f  460.*] 

8.   Loos  AND  LOGOINO  (f  3*)— SALE  OF  STAND- 
ING   TlMBEB. 

Since  growing  timber  is  a  part  of  the  real- 
ty, deeds  thereto  are  governed  by  the  law  ap- 
plicable to  realty. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
liOgging,  Dec.  Dig.  §  8.*] 

4.  Logs  and  Logging  (S  8^)— Standing  Tnc- 

BEB~CONVETANOB— DESOBIPnON   07  PBOP- 

KBTT— Sufficiency. 

A  deed  conveyed  to  plaintiff  all  of  the 
grantor's  pine,  oak  and  poplar  timber  that  plain- 
tiff might  want  for  lumber  that  would  measure 
16  inches  across  the  stump,*  and  upwards.  Beld^ 
that  even  if  the  deed  was  not  void  for  indefi- 
niteness,  in  absence  of  evidence  identifying  the 
timber  convened,  it  was  not  effective  to  pass 
titie  to  any  tmiber. 

[Ed.  Note.— For  other  cases,  see  Lags  and 
Logging,  Dec.   Dig.  S  8.^] 

Appeal  from  Superior  Court,  McDowell 
County;  CouncllI,  Judge. 

Action  by  J.  D.  Pitts  against  John  Curtis 
and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed,  and  case 
dismissed. 

These  Issues  were  submitted: 

(1)  Is  the  plaintiff  the  owner  of  the  tim- 
ber trees  sued  for,  as  alleged?  Answer: 
*Tres  (by  court)." 

{2^  What  danuige  has  plaintiff  sustained 
by  reason  of  the  defendants  cutting  and  re- 
moving said  timber  trees?  .  Answer :     "$1,- 


From  the  Judgment  rendered,  the  defend- , 
ants  appeal. 

J.  F.  Spalnhour,  HndglnB,  Watson  ft  John- 
ston, and  W.  T.  Morgan,  for  appellants^ 
Pless  ft  Wlnbome,  for  respondeqt 

BROWN,  J.  Plaintiff  claims  titie  under  a 
deed  dated  January  15,  1901,  executed  by  S. 
C.  McNeely  to  plaintiff  purporting  to  con- 
vey the  timber  alleged  to  have  been  wrong- 
fully cut  and  removed  by  defendant  Curtis. 
The  descriptive  part  of  this  conveyance  Is 
as  follows:  "I,  S.  C.  McKeely,  of  the  first 
part,  do  this  day  sell  and  convey  to  the  par- 
ty of  the  second  part  all  my  pine,  oak  and 
poplar  timber  that  the  said  J.  D.  Pitts  may 
want  for  lumber  that  will  measure  16  Inches 
across  stump  and  upward  at  40  cents  per 
tree ;  all  under  that  size  that  said  Pitts  may 
want  at  30  cents  per  tree."  Defendant  Cur- 
tis claims  under  a  deed  executed  by  S.  C  Mc- 
Neely to  his  wife,  Mary,  dated  October  28, 
1897,  and  recorded  August  29, 1904,  fully  and 
particularly  describing  and  conveying  the 
lands  (three  tracts)  upon  which  the  timber  In 

controversy  was  growing.    On  October , 

1909,  Mary  McNeely  and  her  husband  convey- 
ed the  timber  upon  these  lands  to  defendant 
by  deed  fully  describing  the  lands  and  timber 
tind  referring  specifically  to  the  above-nam- 
ed deed  to  the  wife.  Assuming  for  the  sake 
of  the  argument  that  the  deed  to  plaintiff  Is 
not  absolutely  void  for  Indefinlteness  and  In- 
sufilclency  of  description,  there  Is  no  evi- 
dence In  the  record  which  identifies  the  tim- 
ber upon  which  the  Instrument  could  oper- 
ate. It  does  not  undertake  to  convey  all  of 
grantor's  timber,  but  only  such  portion  of  it 
as  the  grantee  may  want  for  lumber.  Even 
If  the  Instrument  is  not  wholly  void,  it 
could  only  be  made  effective  by  evidence  that 
at  the  time  of  Its  execution,  and  accompany- 
ing the  act  of  selling,  the  parties  entered  up- 
on the  grantors*  land,  selected  and  plainly 
marked  the  trees  which  the  grantee  thep 
and  there  selected. 

The  precedents  sustain  the  general  propo- 
sition that  a  sale  of  a  part  of  a  larger  num- 
ber of  articles  of  property,  not  distinguish- 
able upon  the  face  of  the  contract,  will  be 
operative  to  pass  titie  if  at  the  time  they 
are  separated  and  understood  by  the  parties. 
Goff  V.  Pope,  83  N.  C.  128 ;  Harris  v.  Wood- 
ard,  96  N.  C.  232,  1  S.  B.  544 ;  1  Greenleaf, 
Ev.  S§  287,  288.  Prof.  Greenleaf  lays  down 
the  general  doctrine  In  these  words :  "If  the 
language  of  the  Instrument  is  applicable  to 
several  persons,  to  several  tracts  of  land,  to 
sevetal  species  of  goods,  parol  evidence  Is 
admissible  of  any  extrinsic  circumstances 
tending  to  show  what  person  or  persons  or 
what  things  were  Intended  by  the  party  or 
to  ascertain  his  meaning  in  any  other  re- 
spect." This  language,  of  course,  is  not  in- 
tended to  apply  to  an  Indefinite  and  uncer- 


•For  other  cases  see  same  topic  sad  ssctloa  NUMBER  in  Dee.  4k  Am.  Digs.  1907  to  Oate,  4k  Reporter  Indexes 
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tain  description  that  fits  no  property,,  but 
where  Its  uncertainty  arises  from  the  fact 
that  it  fits  more  than  one  article  of  property, 
and  there  such  evidence  is  admitted  to  show 
what  is  meant.  In  respect  to  personal  prop- 
erty, Chief  Justice  Bearson  states  the. rule 
In  the  "buggy  case"  (Blakeley  v.  Patrick,  67 
N.  C.  40,  12  Am.  Rep.  600),  wherein  he  says: 
**To  vest  the  title  and  ownership  in  any  par- 
ticular buggies,  it  was  necessary  to  set  them 
apart,  so  as  to  make  a  constructive  delivery 
and  effect  an  executed  contract.  In  the  ab- 
sence of  such  identification,  the  agreement, 
as  we  have  seen,  was  executory  only."  The 
case  is  cited,  approved,  and  the  same  prin- 
ciple applied  by  Chief  Justice  Smith  In  Car- 
penter V.  Medford,  99  N.  C.  499,  6  S.  B.  786, 
6  Am.  St  Rep.  535,  to  the  sale  of  timber 
trees,  wherein  he  says:  ''It  is  very  clear 
that  the  selection  and  marking  of  the  trees 
accompanying  the  sale  separates  and  dis- 
tinguishes the  subject-matter  of  the  contract 
from  all  other  trees  of  the  same  kind  upon 
the  premises  so  as  to  transfer  the  property 
therein."  ••The  trees  were  designated,  after 
examination  by  marks  of  identification,  the 
only  way  In  which  It  could  be  done." 

We  have  in  recent  years  settled  upon  and 
adhered  to  the  theory  that  growing  timber 
is  a  part  of  the  realty,  and  deeds  and  con- 
tracts concerning  it  are  governed  by  the  laws 
applicable  to  that  kind  of  property.  Haw- 
kins V.  Lumber  Co.,  139  N.  C.  160,  61  S.  B. 
852.  It  may  be,  as  contended  by  defendants, 
that  upon  that. principle  the  deed  to  plaintiff 
is  absolutely  void  for  uncertainty  of  descrip- 
ticA  as  to  the  ••thing  granted";  but  it  is 
unnecessary  to  pass  on  that  contention,  as 
the  only  evidence  that  could  possibly  help 
out  the  conveyance  is  entirely  lacking. 

Therefore  his  honor  should  have  sustain- 
ed the  motion  to  nonsuit 

Reversed  and  dismissed. 


062  N.  C.  472) 

ROANOKB  RAPIDS  POWER  CO.  v.  ROA- 

NOKB  NIAVIGATION  ft  WATBR 

POWER  CO. 

(Supreme  Court  of  North  Carolina.    May  4^ 

1910.) 

1.  Navigable  Waters  (f  39*)  —  Reparian 
OwNEBs  —  Use  of  W  ateb  ^  Bztent  of 
Right. 

Defendant's  rights  to  divert  the  waters  of 
the  Roanoke  river  into  a  canal  were  based  on 
statutory  rights  aoauired  by  its  predecessor. 
The  first  statute  unaer  which  it  claimed  (Acts 
1812,  c.  848)  provided  only  for  improving  navi- 
gation. Acts  1817,  c.  959,  provided  th&t,  in 
view  of  the  fact  that  the  proprietors  of  lands 
through  which  the  canal  was  authorized  to  ex- 
tend might  desire  to  erect  mills,  the  canal  should 
not  be  used  except  for  navigation  without  the 
consent  of  such  proprieton,  and  empowered  de- 
fendant's predecessor  to  agree  with  the  proprie- 
tors as  to  the  proportion  of  the  expense  for  con- 
structing a  canal  for  navigation  and  manufac^ 


turing  purposes,  and  denied  the  right  to  any 
such  proprietor  to  withdraw  any  wate^*  from 
the  canal  for  his  mill.  Acts  1874-75,  ^  198, 
directed  the  dissolution  of  defendant's  predeces- 
sor, and  judgment  of  dissolntion  was  rendered, 
and  a  sale  of  its  property  made  by  the  receiver 
to  defendant  Priv.  Acts  1885,  c  57,  confirmed 
said  sale,  and  provided  that  the  act  should  not 
interfere  with  the  rights  of  any  persons  op- 
erating mills,  or  prevent  any  person  owning 
land  on  the  Roanoke  river  from  operating  or 
erecting  any  mill  run  by  water  power,  provided 
that  he  should  not  unreasonably  interfere  with 
the  rights  of  any  person  or  corporation,  and 
authorized  defendant  to  improve  the  canal  for 
manufacturing  purposes,  and  to  use  the  water 
of  the  Roanoke  river,  to  be  drawn  through  the 
canal,  for  navigation,  manufacturing,  and  other 
purposes.  Defendant's  predecessor  diverted  by 
a  wing  dam  only  sufficient  water  for  naviga- 
tion purposes,  and  defendant  attempted  to  di- 
vert no  more  until  Bbout  1897,  which  was  after 
Elaintiff  had  acquired  the  land  along  the  river 
etween  the  intake  of  the  canal  and  its  outlet 
Held,  that  defendant  had  no  right  to  obstruct 
the  now  of  the  river  in  order  to  draw  the  water 
into  its  canal  for  manufacturing  purposes  sole- 
ly ;  that  ulaintiflTs  delay  in  asserting  its  rights 
is  not  sufficient  to  constitute  an  estoppel  or  ac- 
quiescence: and  that  an  extension  oi  the  wing 
dam  should  be  enjoined. 

[Bid.    Note.— For  other  cases,  see   Navigable 
Waters,  Dec  Dig.  f  39.*] 

2.  Navioabue  Waters  (S  89*)  —  Rifabian 
Owners  —  Use  of  water  —  Bxtent  of 
Right. 

Priv.  Acts  1891,  c  2,  S  2,  subsec.  2.  amend- 
ing plaintiirs  charter,  authorises  plaintiff  to 
develop  and  utilize  the  water  power  of  the 
Roanoke  river  along  the  Great  Falls  thereof  for 
manufacturing  purposes,  and  to  that  end  to 
erect  and  maintain  all  necessary  dams,  waste- 
ways,  and  obstructions  In  said  river,  and  cut 
sudi  canals  from  and  to  such  river  on  its  lands 
as  may  be  required  to  fully  develop  and  utilize 
such  power,  provided  that,  in  so  doing,  the 
rights  of  others  shall  not  be  unreasonably  in- 
terfered with  to  their  injury.  Held,  that  plain- 
tiff had  the  right  to  challenge  the  right  of  de- 
fendant to  divert  the  flow  of  water  in  the  Roa- 
noke river  from  piaintifrs  property,  and  this 
right  was  not  affected  by  an  agreement  relating 
to  the  location  of  a  few  acres  of  land  owned  by 
defendant,  or  by  correspondence  passing  between 
them,  in  which  it  was  expressly  stated  that 
there  was  no  waiver  of  any  rights;  the  agree- 
ment and  corresponaence  being  intended  mere- 
ly as  a  temporarv  arrangement  until  mattem 
in  dispute  should  be  finally  decided. 

[Eid.   Note.~For  other  cases,  see   Navigable 
Waters,  Dec  Dig.  S  39.*] 

8.  Courts  (f  90*)— Previous  Decibionb  am 
Preceoentb. 

The  case  of  Bass  ▼.  Navigation  CkK,  HI 
N.  a  439,  16  S.  B.  402,  19  L.  R.  A.  247.  de- 
cides only  two  questions:  (1)  Hist  on  the  dis- 
solution of  the  Roanoke  Navigation  Company 
its  propertv  did  not  revert  to  the  original  own- 
er; and  (2)  that  the  parol  license  given  by  the 
navigation  company  to  place  a  bridge  over  its 
canal  was  revocable. 

[Ed.  Note.— For  other  cases,  see  Gourt8»  Dee. 
Dig.  S  9a*] 

4.  Judgment  (|  720*>— Res  Judicata— BCat- 
TERs  Concluded. 

A  former  judgment  is  res  judicata  only  as 
to  those  matters  which  were  in  issue  and  pass- 
ed on  therein. 

[Ed.   Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  §  1251;  Dec.  Dig.  f  720.*] 
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5.  Abbitration  and  Awabd.(S82*)— Awabd— : 
Conclusiveness. 

An  award  is  conclusive  on  the  parties  there- 
t)  only  as  to  matters  submitted  to  the  arbitra- 
con  and  passed  on  by  them. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  |S  440-450;  Dec.  Dig. 
%  82,  ♦] 

Appad  from  Superior  Court,  Halifax  Coun- 
ty;  Guion«  Judge. 

Action  by  the  Roanoke  Rapids  Power  Com- 
pany against  the  Roanoke  Navigation  &  Wa- 
ter Power  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re- 
manded, with  Instructions  to  issue  the  injunc- 
tion prayed  for. 

This  action  was  brought  by  the  plaintiff 
to  recover  damages  for  the  interference,  by 
the  defendant,  with  its  water  rights  In  the 
Roanoke  river,  and  to  enjoin  the  defendant 
from  further  interference  therewith.  The 
case  was  heard  in  the  court  below  upon  the 
following  facts,  which  were  agreed  upon  by 
the  parties  and  submitted  to  the  court  for  its 
decision: 

(1)  The  plaintiff  and  the  defendant  are  cor- 
porations duly  chartered  and  organized  under 
the  laws  of  this  state. 

(2)  The  plaintiff  was  originally  chartered 
onder  the  name  of  "The  Great  Falls  Water 
Power,  Manufacturing  &  Improvement  Com- 
pany,^ but  its  corporate  name  was  changed 
to  that  which  It  now  bears  by  an  act  of  the 
General  Assembly  passed  at  the  session  of 
1885.  With  this  change  in  its  corporate  name. 
It  exists  under  and  by  virtue  of  letters  of  in- 
corporation granted  the  18th  day  of  August, 
1880,  by  the  clerk  of  the  superior  court  and 
by  an  act  of  the  General  Assembly,  amenda- 
tory of  said  letters,  ratified  January  20,  1891 
(Acts  1891,  c.  2),  which  act  is  to  be  considered 
as  a  part  of  this  case. 

(3)  The  defendant  company  Is  successor  to 
the  Roanoke  Navigation  Company,  which  com- 
pany derived  its  charter  rights  from  the  fol- 
lowing acts  of  the  Legislature:  (a)  Acts 
1812,  c  848;  (b)  Acts  1815,  c.  896;  <c)  Acts 
1816,  c.  029;  (d)  Acts  1817,  c.  959;  (e)  Acta 
1885,  c.  57. 

(4)  On  June  1  and  8,  1880,  in  a  quo  war- 
ranto proceeding  against  the  Roanoke  Navi- 
gation Company,  then  pending  in  the  circuit 
court  of  the  city  of  Richmond,  Va.,  which  was 
instituted  pursuant  to  a  resolution  of  the 
General  Assembly  of  Virginia,  adopted  at  its 
session  of  1877  and  1878^  judgments  were  en- 
tered, copies  of  which  are  hereto  attached  as 
a  part  of  the  facts  agreed.  There  was  no  ap- 
peal from  said  judgments,  and  the  court  had 
jurisdiction  to  hear  and  determine  said  pro- 
ceedings in  so  far  as  they  affected  the  privi- 
leges and  franchises  exercised  by  said  com- 
pany within  the  state  of  Virginia  and  no  fur- 
ther. The  effect  of  the  proceedings  and  judg- 
ment in  the  said  cause  was  to  vacate  and 
annul  the  charter  of  the  Roanoke  Navigation 
Company  in  Virginia,  and  to  restrain  the  said 


company  from  exercising  any  of  the  fran- 
chises, powers,  and  privileges  granted  by  the 
charter  which  it  received  from  the  Legisla- 
ture of  that  state. 

(5)  The  navigation  of  Roanoke  river  was 
opened  up  by  the  Roanoke  Navigation  Com- 
pany, pursuant  to  Its  aforesaid  charters,  from 
Weldon,  N.  C,  westward  to  Clarksville,  Va., 
and  beyond.  The  boats  used  in  this  naviga- 
tion were  known  as  "bateaux,"  from  60  to  65 
foet  long,  6  to  8  feet  wide,  drawing,  when 
loaded,  about  18  Inches  of  water,  with  a 
capacity  of  from  five  to  eight  tons  each,  and 
were  propelled  by  poling. 

(6)  The  works  and  Improvements  of  the 
Roanoke  Navigation  Company  between  Wel- 
don, N.  C,  and  Gaston,  N.  CL,  consisted  of 
two  canals,  one  around  Eaton's  Falls  and  the 
other,  being  the  main  canal,  around  the  Great 
Falls.  From  the  head  of  Eaton's  Falls,  which 
is  a  little  over  half  a  mile  below  Gaston,  to 
the  foot  of  the  Great  Falls  at  Weldon,  the 
river  falls  about  104  feet,  and,  from  the  head 
of  the  Great  Falls  to  the  foot  thereof  at 
Weldon,  a  distance  of  about  nine  miles,  and 
around  which  the  main  canal  of  the  Roanoke 
Navigation  Company  was  cut,  the  river  falls 
about  90  feet  On  account  of  these  falls  and 
other  obstructions,  there  never  has  been,  and 
cannot  be,  any  water  communication  on  Roa- 
noke river  between  Weldon  and  Gaston,  ex- 
cept by  means  of  said  canals. 

(7)  The  obstructions  to  navigation  between 
Gaston,  N.  C,  and  Clarksville,  Va.,  were  pro- 
jecting ledges,  points  of  rock,  and  steep  slopes 
at  falls  or  rapids  occurring  at  intervals  along 
said  river,  most  of  them  being  of  minor  Im- 
portance, but  several  being  of  such  character 
as  to  require  considerable  effort  and  expendi- 
ture to  effect  safe  channels  through  or  by 
them  for  the  aforesaid  bateaux.  These  ob- 
structions were  removed  by  the  Roanoke  Nav« 
Igation  iCompany  with  the  aid  of  wing  dams, 
and  by  blasting  and  cutting  sluices  through 
them,  so  that  channels  were  secured  through 
or  by  them  suflSdent  for  the  safe  passage  of 
the  bateaux  heretofore  described.  Ordinari- 
ly it  required  seven  days  for  these  boats  to 
make  a  round  trip  between  Gaston  and  Clarks- 
ville. Occasionally  it  was  done  in  five  daysw 
The  navigation  so  established  by  the  Roanoke 
Navigation  Company  began  about  1824,  con- 
tinued for  many  jrears,  and  reached  large 
proportions.  The  country  along  the  river 
between  said  points  was  then,  and  is  now, 
well  settled  and  fertile  and  produced  large 
quantities  of  tobacco,  com,  wheat,  and  cot- 
ton for  market,  practically  all  of  which  was 
transported  over  the  river  by  bateaux  until 
some  time  between  1850  and  1856,  and  during 
that  period  said  boats  carried  into  the  adja- 
cent country  practically  all  of  the  goods, 
wares,  etc.,  required  for  Its  use  and  trade, 
so  that  practically  the  entire  commerce  of 
said  country,  even  beyond  Clarksville,  up  the 
Dan  and  Staunton  rivers,  was  carried  upon 
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the  river  and  canal.  When  said  transporta- 
tion was  at  its  full  height,' there  were  engaged 
therein  on  the  river,  and  canal  about  353  of 
said  bateaux,  which  carried  a  commerce  of 
the  estimated  value  of  $6,000,000  per  year. 
About  1854  or  1856,  there  having  been  built 
railroads  to  Gaston  and  from  Manson,  N.  C, 
to  Clarksvllle,  Va.,  which  furnished  quicker 
or  more  expeditious  transportation  than  said 
boats,  the  public  ceased  to  patronize  the 
boats  on  the  canal  from  Weldon  to  Gaston, 
and  navigation  was  discontinued.  The  canal 
ceased  to  be  used  thereafter,  and  the  locks 
were  not  kept  up,  and  got  In  such  condition 
that  boats  could  not  pass  through  them,  and 
have  not  since  been  used  for  navigation.  At 
said  time  the  transportation  by  means  of  said 
boats  from  Gaston  to  Clarksvllle  also  materi- 
ally decreased  until  about  1864,  when  the 
railroad  from  Manson  to  Clarksvllle  was  torn 
up.  Thereafter  the  commerce  upon  said  river 
by  means  of  bateaux  from  Gaston,  where  they 
connected  with  the  railroad,  to  Clarksvllle, 
again  assumed  large  proportions,  there  being 
one  firm  of  tobacco  manufacturers  at  Clarks- 
vllle who  shipped  by  said  boats  1,000,000 
pounds  of  manufactured  tobacco  a  year  dur- 
ing part  of  said  time.  There  was  also  oper- 
ated on  Staunton  river  for  several  years, 
about  1875,  a  steamboat,  '^Nellie,'*  of  about 
12  tons  capacity,  which  plied  the  river  from 
Randolph,  about  15  miles  above  Clarksvllle, 
to  about  17  miles  above  Randolph,  and  soine- 
tlmes  as  far  as  Brookneal,  about  30  miles 
above  Randolph.  The  bateaux  had  traffic  con- 
nections with  the  railroads,  and  through  bills 
of  lading  for  freight  were  Issued.  The  ba- 
teaux continued  to  navigate  the  river  from 
Gaston  to  Clarksvllle  until  about  1887,  after 
which  time  only  about  three  of  the  boats  con- 
tinued said  navigation  for  about  six  months 
in  the  year,  carrying  about  1,000  bales  of  cot- 
ton and  about  400  tons  of  fertilizer  per  year, 
until  about  1893  or  1894.  After  that  time 
traffic  was  entirely  discontinued,  except  from 
Clarksvllle  down  the  river  for  18  or  20  miles, 
where  some  of  said  boats  are  still  operating. 
It  has  never  been  practicable  for  said  boats 
to  pass  some  of  the  obstructions  in  said  riv- 
er between  Gaston  and  Clarksvllle,  except 
through  the  channels  made  by  the  Roanoke 
Navigation  Company,  and  at  present  it  is  not 
practicable  for  said  boats,  when  loaded,  to 
ascend  and  descend  the  river  between  the 
state  line  and  Gaston,  owing  to  the  fact  that 
several  of  the  works  erected  by  said  company 
are  not  in  sufficiently  good  repair  to  furnish  a 
safe  way  through  said  obstructlotis.  The  Ro- 
anoke river  is  navigable  by  steamboats  of  con- 
siderable size  from  its  mouth  to  Weldon.  At 
its  mouth  it  communicates,  by  Albemarle 
Soxmd,  with  the  ocean,  and  by  the  Dismal 
Swamp  Canal  with  Norfolk,  Va.  The  afore- 
said obstructions  in  the  river  between  Gaston 
and  Clarksvllle  would  prevent  the  passage  of 
steamboats,  but  the  river  between  said  ob- 
structions, which  consists  of  ledges  and  points 
of  rock  and  steep  slopes  at  the  rapids,  is  of 
a  character  and  depth  sufficient  for  the  nav- 


igation of  such  boats  of  from  20  to  30  tons 
capacity.  The  Roanoke  river  from  Gaston 
to  Clarksvllle  is  from  500  to  1,300  feet  wlde^ 
the  water  varying  therein  from  one  to  ten 
feet  in  depth.  The  places  where  the  deptb 
Is  one  foot  are  at  several  rapids  or  ledges, 
where  water  flows  over  the  same.  The  aver- 
age deptlt  of  the  river  between  said  points  at 
low  water  is  about  2"^  feet  Congress  has 
made  appropriations  which  have  been  ex- 
pended in  the  Improvement  of  the  navigation 
of  the  Dan  and  Staunton  rivers  above  Ran- 
dolph, which  rivers  by  their  conjunction  form 
the  Roanoke.  A  steamboat  now  runs  on  the 
river  between  Randolph  and  Brookneal,  a  dis- 
tance of  about  30  miles,  over  a  part  of  the 
river  so  improved  by  the  government. 

(8)  The  distance  by  the  river  from  Wel- 
don, N.  C.,  to  Gaston,  N.  C,  is  13i/^  miles, 
from  Gaston,  N.  C,  to  the  state  line  Is  24 
miles,  and  from  the  state  line  to  Clarksvllle, 
Va.,  is  30  miles. 

(9)  The  General  Assembly  of  North  Caro- 
lina, at  its  session  of  1874r-75  (Laws  1874r-75, 
c.  198),  passed  an  act  for  the  dissolution  of 
the  "Roanoke  Navigation  Company,"  whldi 
is  to  be  taken  as  a  part  of  this  case. 

(10)  The  action  for  dissolution  which  the 
Attorney  General  by  said  act  was  authorized 
and  directed  to  Institute  was  brought  in  the 
superior  court  of  Halifax  county,  and  at  the 
fall  term,  1881,  judgment  of  dissolution  was 
rendered  and  a  receiver  appointed  to  take 
charge  of  and  make  sale  of  the  property  of 
the  company.  Said  property  was  sold  and 
conveyed  by  the  receiver  in  1883,  the  con- 
veyance being  to  the  purchasers  under  the 
corporate  name  of  the  ''Roanoke  Navigation 
&  Water  Power  Company." 

(11)  The  General  Assembly  of  North  Caro- 
lina at  its  session  of  1885  (Laws  1885,  c.  57) 
passed  an  act  confirming  said  sale  find  con- 
veyance, a  copy  of  which  act  is  herewith  fil- 
ed as  a  part  of  this  agreement 

(12)  The  defendant,  so  far  as  this  action 
is  concerned,  has  acquired  no  property  other 
than  that  it  acquired  at  the  receiver's  sale» 
except  the  purchase  by  It  from  Charles  Shaw 
and  wife  by  deed  dated  October  24,  1906,  of 
the  lower  end  of  Moseley's  Island,  formerly 
known  as  Jones'  Island,  containing  about  245 
acres,  which  deed  is  recorded  in  Northhamp- 
ton county,  in  book  135,  at  page  218.  The 
property  acquired  at  the  receiver's  sale  con- 
sists, so  far  as  this  controversy  is  concerned, 
of  a  strip  of  land  165  feet  wide,  througb 
which  its  canal  flows  around  the  Great  Falls 
and  extending  from  the  upper  terminus  of 
said  canal  to  the  town  of  Weldon,  a  distance 
of  about  nine  miles,  and  four  acres  of  land 
at  the  "locks"  of  the  canal,  which  property 
it  owns  in  fee.  It  was  purchased  and  con- 
demned by  the  Roanoke  Navigation  Company 
under  Its  charter,  and  through  its  entire 
length  a  canal  was  cut  The  boundaries  of 
said  165-foot  strip,  especially  the  northern 
boundary  thereof,  are  described  in  the  awaid 
of  Lanier  and  Armfield,  and  the  agn^eema&t 
of  May  2S,  1897,  hereinafter  set  oat 
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(13)  A  controversy  having  arisen  between 
tbe  defendant  and  one  George  P.  Phillips, 
the  owner  ot  the  Cadwalader  Jones  tract  of 
land,  as  to  certain  rights  claimed  by  Plill- 
lips,  as  Incideot  to  bis  said  land,  and  In  or- 
der to  test  tbe  rlgbt  of  defendant  to  use  its 
canal  and  the  waters  of  the  river  for  mnnu- 
facturlug  purposes,  as  against  tbe  alleged 
rights  of  Phillips,  as  owner  of  said  land,  tbe 
same  was  by  agreement  eulHultted  to  Itle»srs. 
M.  V,  Lanier  and  R.  F.  Armfield  as  arbitra- 
tors, who  rendered  their  flnal  award  on 
AogDSt  30,  1889.  The  siibmlsslon  and  award 
are  made  a  part  of  this  case.  Under  the 
award,  George  P.  Phillips  was  declared  to  be 
the  owner  In  fee  of  a  parcel  of  land  lying  on 
the  sontberly  side  of  said  canal  property.  It 
Is  a  triangular  piece  of  land,  the  location  of 
which  will  appear  from  a  map  annexed  as 
an  exhibit  to  this  agreement.  It  Is  also  de- 
clared that  PbUHpa  was  the  owner  In  fee  of 
all  the  land  between  the  northerly  boundary 
of  said  canal  property  and  Roanoke  river. 
This  is  a  narrow  strip  of  land  extending 
from  the  upper  terminus  of  tbe  defendant's 
cnnal  easterly  to  the  eastern  boundary. 
These  two  parcels  of  land  are  Indicated  on 
the  map  as  the  "C,  Jones"  tract.  On  the  1st 
day  of  February,  1892,  the  plaintiff  purchas- 
ed this  property  from  Eva  P.  Phillips,  wid- 
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ow  and  sole  legatee  and  devisee  of  George 
P.  Phillips,  who  died  In  1891,  the  deed  for 
which  was  duly  recorded  In  Halifax  county. 
The  plaintiff  had  full  notice  of  said  award 
at  the  time  of  purchasing  said  land,  and  all 
Its  other  property. 

(14)  The  defendant  did  not  repair.  Im- 
prove, or  develop  Its  said  propetty,  owing  to 
Its  controversy  with  Phillips,  until  the  same 
WHS  determined  as  aforesaid.  In  January, 
1890,  It  started  to  work  on  Its  property,  en- 
larging Its  said  canal  through  its  entire 
length,  a  distance  of  about  nine  miles,  and 
completed  this  work  some  time  In  1S92,  at 
an  expenditure  of  over  *100,000.  About  the 
time  defendant  commenced  Its  work,  nego- 
tiations were  opened  by  it  with  one  T.  L. 
Emry  for  the  purchase  of  the  tract  of  land 
Indicated  on  the  map  as  the  T.  K  Emry,  or 
Moore  tract,  hut  a  price  could  not  be  agreed 
upon,  and  defendant  declined  to  purchase. 
Shortly  thereafter  Emry  BoiA  said  tract  to 
other  parties,  designated  In  tbe  following 
section  as  "promoters." 

(15)  About  three  months  after  ttie  defend- 
ant commenced  this  work,  negotiations  were 
opened  by  Bmry  with  tbe  promoters  of  the 
plaintiff  company  for  the  purchase  of  the 
JMoore  or  Emry  tract  of  laud,  designated  on 
the  map,  with  a  view  of  forming  the  plaintiff 
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corporation  for  the  purpose  of  developtng  | 
the  power  now  owned  by  the  plaintiff.  ThiB 
purpose  coming  to  the  knowledge  of  the  Hon. 
J.  D.  Cameron,  then  president  of  the  defend- 
ant company,  he  on  the  I9th  of  September, 
1890,  addressed  a  letter  to  the  president  of 
the  plaintiff  company,  to  which  letter  the 
president  of  the  plaintiff  company  made  two 
replies.  The  substance  of  this  correspond- 
ence was  that  the  president  of  the  defend- 
ant company  claimed  that  the  said  company 
had  acquired  the  right  to  the  exclusive  use 
of  so  much  of  the  waters  of  the  Roanoke 
river  as  it  might  at  any  time  need  for  nav- 
igation, manufacturing,  or  other  purposes, 
and  he  objected  to  any  use  of  the  waters  of 
the  said  river,  or  the  construction  of  any 
dam  or  other  works*  by  the  plaintiff  compa- 
ny, which  would  in  any  manner  lujure,  im- 
pair, or  interfere  with  the  property  rights, 
franchises,  or  privileges  of  the  defendant 
company.  The  president  of  the  plaintiff  com- 
pany claimed  that  his  company  did  not  in- 
tend to  interfere  v^ith  any  of  the  legal  rights 
of  the  defendant  company  which  It  had  ac- 
quired in  the  waters  of  the  Roanoke  river, 
but  he  denied  that  It  had  any  right,  exclu- 
sive or  otherwise,  at  that  or  any  future  time, 
to  use  the  waters  of  said  river  for  purposes 
other  than  those  of  navigation,  and  assert- 
ed the  right  of  his  company  to  use  the  wa- 
ters of  the  river  not  required  for  the  said 
purposes  of  navigation,  and  to  have  them 
flow  down  the  entire  channel  of  the  stream, 
so  that  the  lower  proprietors  and  owners  of 
riparian  or  water  rights  on  the  margin  of 
the  stream  might  have  the  free  and  uninter- 
rupted use  of  the  same.  At  the  time  said 
letter  of  September  19,  1890,  of  the  Honor- 
able J.  D.  Cameron  was  written,  the  plain- 
tiff had  acquired  the  said  Emj^  or  Moore 
tract,  and  shortly  thereafter  its  other  pro- 
prieties and  rights,  which  it  holds  in  fee. 
Its  said  properties  consist  of  a  large  body  of 
land  lying  In,  on,  and  along  both  sides  of 
and  bounded  by  Roanoke  river,  along  that 
stretch  of  said  stream  known  as  the  Great 
Falls,  and  divided  by  said  stream  into  two 
unequal'  parts,  the  one  situated  in  North- 
ampton county,  N.  C.  and  the  other  part  in 
Halifax  county,  N.  C.  Its  lands  In  North- 
ampton county  contain  about  400  acres, 
known  as  the  Squire,  Gamer,  Grant,  and 
Thomas  and  Lee  tracts,  and  have  a  contin- 
uous river  front  of  over  three  miles,  extend- 
ing from  Green's  creek  eastward  down  and 
along  and  bounded  by  the  Roanoke  river. 
Its  lands  in  Halifax  county  contain  about 
2,800  acres,  consisting  of  several  tracts 
known  as  the  M.  A.  Hamilton,  T.  L.  Emry 
(also  known  as  the  Moore  tract),  B.  T.  Bock- 
over,  R.  N.  Ivey,  and  C.  Jones  tracts,  and 
have  a  continuous  river  front  of  between 
four  and  five  miles,  beginning  at  a  point 
where  the  upper  terminus  of  the  defendant's 
aforesaid  canal  property  (the  aforesaid  1(>5- 
foot  strip  of  land)  taps  or  touches  Roanoke 
river,  and  thence  eastwardly  down  and  along 


and  bounded  by  said  river,  and  is  divided  by 
the  afort^aid  property  of  the  defendant  into 
two  b^«qu:^  parts  or  parcels.  One  of  said 
parcels  and  the  smaller  is  a  narrow  strip  of 
land  of  varying  width,  lying  between  the 
northern  boundary  of  defendant's  canal 
property,  which  boundary  has  heretofore 
been  defined,  and  Roanoke  river.  The  oth- 
er and  larger  parcel  lies  between  the  south- 
em  boundary  of  the  aforesaid  canal  proper- 
ty of  the  defendant  and  dJhocayotte  creek. 
The  plaintiff  also  owns  in  fee  all  the  islands 
in  Roanoke  river,  from  Goat  Island  to  Holly 
Island,  inclusive  of  both;  also  Haynes  and 
Crittendon  Islands,  below  Holly  Island.  For 
a  fuller  description  of  the  above-described 
properties,  both  of  the  plaintiff  and  the  de- 
fendant, and  for  a  better  understanding  of 
their  location  with  reference  to  each  other, 
reference  is  made  to  the  map  filed  herewith 
as  a  part  of  this  agreement  There  are  a 
number  of  small  islands  between  Goat  Is- 
land and  Holly  Island  which  are  not  shown 
on  the  map;  it  being  considei^  necessary 
to  give  only  the  most  prominent  and  impor- 
tant ones. 

(16)  In  the  spring  of  1891,  the  plaintiff 
began  developing  the  water  power  of  that 
part  of  Roanoke  river  flowing  by  and  to  its 
property.  Its  dams  and  other  works  for  de- 
veloping its  said  water  power  are  located 
from  one  to  two  miles  below  the  upper,  and 
from  four  to  five  miles  above  the  lower,  ter- 
minus of  the  defendant's  canal,  so  that  all 
the  water  flowing  into  said  canal  is  diverted 
entirely  from  plalntifTs  property,  works,  and 
dam,  and  carried  past  and  beyond  the  same 
and  discharged  at  the  lower  terminus  of  de- 
fendant's can^  at  Weldon.  For  a  better  un- 
derstanding of  the  location  of  said  dam  and 
works,  especially  with  reference  to  the  afore- 
said properties  of  the  plaintiff  and  defend- 
ant, reference  is  hereto  made  to  the  aforesaid 
map  or  plat  marked  "Exhibit  P."  Up  to 
1898  plaintiff  had  expended  in  the  purchase 
of  its  property  and  rights  and  in  developing 
its  water  power  about  $250,000,  and  since 
then  it  has  expended  about  $200,000  more  in 
such  development 

(17)  The  dimensions  of  defendant's  canal, 
as  constructed  and  used  by  its  predecessors, 
the  Roanoke  Navigation  Company,  and  which 
was  cut  and  graded  for  navigation  purposes, 
was  about  25  feet  wide  at  the  top  of  the 
water  level  and  16  feet  wide  at  its  bottom, 
and  from  2  to  3  feet  deep  and  with  a  very 
slight  fall  or  current  The  quantity  of  wa- 
ter which  was  taken  into  and  flowed  through 
the  canal  did  not  exceed  50  cubic  feet  per 
second.  The  present  dimensions  of  said  canal 
are  about  85  feet  wide  at  the  top  of  its  water 
level  and  25  feet  wide  at  its  bottom,  and 
about  4  feet  deep,  with  an  increased  fall  or 
current;  it  being  enlarged  and  regraded  for 
hydraulic  purposes.  In  addition  to  such  en- 
largement and  gradation  of  the  canal,  the 
defendant  about  the  latter  part  of  1897,  built 
a  rock  breakwater,  constructed  of  loose  stone 
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piled  together  from  or  near  the  upper  ter* 
minus  of  the  canal,  and  extending  aboat  one- 
third  of  the  distance  across  Little  river,  and 
which  was  not  further  extended  until  some 
time  in  1901,  when  the  same  was  extended 
entirely  across  little  river.  Plaintiff  had 
no  knowledge  of  the  construction  of  said 
breakwater  across  said  river  until  September, 
1907,  and  on  October  80,  1907,  it  notified  the 
president  of  the  defendant  company  of  that 
fact  by  ^letter,  and  threatened  that,  unless 
the  same  was  removed,  It  would  institute  suit 
to  abate  the  same  and  for  damages.  No  dam 
or  obstruction  in  and  across  said  river  or  any 
part  thereof  was  ever  constructed  by  the 
Boanoke  Navigation  Oompany,  except  a 
wing  dam,  extending  about  100  feet  into  said 
river  at  said  point,  and  of  less  elevation  than 
the  aforesaid  rock  breakwater.  By  reason 
of  the  enlargement  and  gradation  of  said 
canal,  the  greater  part  of  the  flow  of  said 
Little  river  during  the  stages  of  low  water 
is  diverted  into  the  canal  and  from  the  prop- 
erty of  the  plaintiff.  The  defendant's  canal, 
as  enlarged  and  with  said  dam  across  Little 
river,  diverts  substantially  a  greater  quan- 
tity of  water  than  the  old  canal  diverted 
Little  river  is  the  smaller  of  the  two  channels 
made  by  Roanoke  river  dividing  and  flowing 
around  Moseley's  Island.  It  carries  one- 
fourth  of  the  flow  of  the  entire  river,  where- 
as the  other  and  larger  channel  carries  three- 
fourths  of  said  flow.  The  waters  of  the  lar- 
ger channel  are  made  inaccessible  to  defend- 
ant's canal  by  said  island,  as  their  works  are 
now  constructed,  but  both  channels  unite  at 
the  lower  end  of  said  island  and  before  reach- 
ing  the  mouth  of  the  plaintiff's  canal,  all  of 
which  is  shown  by  the  annexed  map  or  plat 

(18)  All  the  water  drawn  into  defendant's 
canal  is  to  develop  power  for  manufacturing 
purposes,  and  is  used  solely  for  that  purpose. 
The  canal,  by  reason  of  the  Works  of  the  de- 
fendant, is  so  disconnected  from  the  river 
that  boats  cannot  pass  from  one  to  the  other, 
and  defendant  has  no  purpose  of  opening  up 
or  using  said  canal  for  navigation  purposes 
unless  there  should  arise  some  public  re- 
quirement therefor. 

(19)  While,  before  the  erection  of  said  dam 
by  the  defendant,  plaintiff  had  expended 
over  $300,000  in  the  purchase  and  develop- 
ment of  its  property,  and  was  still  making 
large  expenditures  In  the  development  of 
its  water  power  for  future  leases,  the  plain- 
tiff and  the  few  lessees  of  its  water  power 
had  been  little,  if  any,  inconvenienced  by  the 
diversion  of  water  by  the  defendant,  and  had 
sustained  little  actual  damage  thereby  until 
within  four  or  five  months  of  the  institution 
of  this  action.  For  these  reasons,  the  plain* 
tiff  had  made  no.  demand  upon  the  defendant 
to  abate  such  diversion.  In  1002  the  plain- 
tiff was  negotiating  for  other  leases,  and, 
actuated  by  this  and  also  by  the  Information 
that  defendant  contemplated  Increasing  such 
diversion,  the  president  of  the  plaintiff  com- 
pany on  December  18,  1902,  wrote  the  presl-  I 


dent  of  the  defendant  company,  protesting 
against  such  action.  During  the  year  1906 
plaintiff  succeeded  in  making  large  leases  of 
its  power,  to  be  fumlabed  by  Septemb^  1, 
1907.  When  demand  was  made  upon  it  for 
such  additional  power,  it  was  unable  to  si^p- 
ply  a  large  part  thereof  on  account  of  the 
diversion  of  water  by  defendant,  and  this 
Inability  continued  for  several  months  dur- 
ing the  fiUl  of  1907,  and  until  the  plaintiff 
9ould  make  large  additions  to  its  dam  it  was 
then  extKMilng  across  the  river. 

(20)  As  shown  by  the  map  hereto  annex- 
ed, plaintiff  has  now  extended  its  dam  en- 
tirely across  the  river,  by  which  it  is  enabled 
to  develop  water  i)ower  to  the  amount  of 
8,000  horse  power,  but  with  its  present  works 
and  developments  it  wUl  require  the  entire 
flow  of  the  river  in  itis  normal  stages  to 
enable  it  to  do  so.  The  defendant's  canal 
by  reason  of  its  said  enlargement  and  grad- 
ing and  the  extension  of  said  breakwater  or 
dam  diverts  water  from  plaintiff's  canal  and 
woiks,  which,  if  allowed  to  flow  into  them, 
would  develop  a  large  amount  of  power.  Of 
this  8,000  horse  power  plaintiff  has  already 
leased  4,000  and  the  lessees  thereof  have 
been  using  the  same  since  January  1,  1908. 
The  remaining  4,000  horse  power  will  be  con- 
verted into  electrical  power,  and  the  plain- 
tiff has  erected  and  equipped  a  power  house 
for  generating  the  same.  Of  this  electrical 
power  it  has  leased  about  800  horse  power, 
and  can  dispose  of  th«  remalndw  within  the 
next  one  or  two  years,  unless  the  aforesaid 
diversion  of  the  defendant  continues. 

(21)  The  said  water  which  the  plaintiff 
claims  the  right  to  draw  into  its  canal  to 
develop  said  8,000  horse,  power  Is  fpr  use  in 
the  manner  and  for  the  purposes  following, 
to  wit :  A  sufficient  quantity  of  said  water  is 
to  be  delivered  from  its  canal,  through  pipes 
or  sluices,  to  the  wheels  or  turbines  of  th^ 
owners  of  the  mill  sites,  Nos.  1,  2,  and  8,  on 
the  lands  of  the  said  millownera,  to  generate 
in  conjunction  with  said  wheels  or  turbines, 
under  the  head  of  water  maintained  In  the 
canal,  4,000  horse  power.  This  power  is  for 
the  operation  of  the  mills  and  machinery  of 
said  millownera  upon  their  said  lands.  This 
is  the  4,000  horse  power  plaintiff  has  already 
leased,  as  aforesaid.  Mill  site  No.  1  is  own- 
ed by  the  United  Industrial  Oompany,  No.  2 
by  the  Roanoke  Mills  Oompany,  and  No.  8 
by  the  Roanoke  Rapids  Paper  Manufacturing 
Company,  and  are  located  as  shown  on  the 
map  herewith  flled.  They  were  originally 
parts  of  the  Emry,  or  Moore,  tract  of  land.' 
Sites  Nos.  1  and  2  were  donated,  and  mill 
site  No.  3  was  sold  and  conveyed  by  plaintiff 
in  consideration  of  the  donees  and  grantees 
erecting  mills  thereon  and  leasing  water 
power  from  the  plaintiff  to  operate  the  same. 
The  water  taken  by  said  mills  from  plain* 
tiff's  canal  is  discharged  and  returned  to  the 
river  from  said  mills  before  passing  the  lands 
of  any  other  riparian  proprietor,  and  flows 
down  the  river,  along  plaintiff's  lands.    The 
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remainder  of  the  water  is  to  ()e  used  to  oper- 
ate the  electric  power  plant  located  on  plain- 
tUTs  lands  by  which  the  plaintiff  proposes  to 
generate  4,000  horse  power.  This  power  will 
be  transmitted  and  used  to  <q;>erate  machin- 
ery or  mills  to  be  erected  by  plaintiff,  or  used 
by  other  parties  when  plaintiff  may  be  able 
to  lease  the  same.  The  water  used  to  gen- 
erate said  power  is  discharged  on  plaintiff's 
land  and  returned  to  the  river  before  passing 
any  other  riparian  owner.  EUght  hundred 
horse  power  has  been  already  leased,  to  be 
used  in  the  operation  of  mills  on  mill  sites 
Nos.  1  and  2.  The  plaintiff  has  now  no  mills 
or  factories  upon  its  lands  other  than  the 
said  electrical  power  house. 

(22)  The  main  contention  of  the  plaintiff 
In  this  action  is  that  It  has  the  right  to  have 
abated  or  enjoined  the  alleged  diversion  by 
the  defendant  of  the  water  of  Roanoke  river 
into  its  canal ;  and,  while  it  Is  admitted  that 
plaintiff  has  thereby  sustained  such  damages 
and  will  continue  to  sustain  such  damages 
so  long  as  substantial  diversion  continues,  if 
said  diversion  or  any  part  thereof  is  wrong- 
ful, it  is  agreed  that  there  shall  be  no  recov- 
ery of  actual  damages  in  this  action,  but  this 
shall  be  without  prejudice  and  with  the  res- 
ervation to  the  plaintiff  of  the  right  to  insti- 
tute a  separate  action  for  any  damages  it  has 
already  or  may  hereafter  sustain;  but  the 
aforesaid  admission,  which  is  made  for  the 
above  purpose,  that  plaintiff  has  sustained 
actual  damages,  shall  not  be  used  as  evidence 
against  the  defendant  in  any  action  it  may 
hereafter  Institute  against  the  defendant  for 
the  recovery  of  damages.  It  is  further  agreed 
that  no  sudi  subsequent  action  shall  be  bar- 
red by  the  statute  of  limitations  further  than 
it  already  is. 

(23)  In  1896  a  controversy  arose  between 
the  plaintiff  and  the  defendant  as  to  the  loca- 
tion of  four  acres  of  land  owned  by  the  de- 
fendant at  or  near  the  locks,  and  as  to  oth- 
er matters,  and,  in  order  to  adjust  and  settle 
the  same,  the  plaintiff  and  defendant  en- 
tered into  a  written  agreement  for  that  pur- 
pose. When  this  agreement  was  entered  Into, 
the  contentions  of  the  plaintiff  and  the  de- 
fendants as  to  their  respective  rights  to  the 
use  of  the  water  of  Roanoke  river  were  well 
understood  by  them.  At  the  time  of  entering 
into  this  agreement,  plaintiff  knew  that  de- 
fendant had  enlarged  its  canal  to  Its  present 
dimensions,  and  was  using  the  water  solely 
for  manufacturing  purposes.  The  plan  adopt- 
f)d  by  the  defendant  and  put  into  execution 
for  developing  its  water  power  was  to  utilize 
the  water  drawn  into  its  canal,  first,  at  the 
*'locks,"  about  four  miles  below  the  upper 
terminus  of  its  canal,  where  all  the  water 
»o  used  was  and  is  returned  to  said  canal, 
^rom  which  point  it  flows  through  said  canal 
to  Weldon,  and  is  used  and  discharged*  The 
plan  adopted  by  the  plaintiff  for  developing 
its  water  power  was  in  the  manner  and  at 
the  place  its  said  power  is  now  developed  and 
used.     These  respective  plans  were  known 


and  understood  by  both  parties  before  and 
at  the  time  of  the  aforesaid  agreement,  and 
the  same  was  entered  into  In  furtherance  of 
said  plans. 

(24)  At  the  time  said  agreement  of  May 

28,  1897,  was  entered  into,  the  defendant 
had  not  leased  any  of  its  water  power.  Its 
first  lease  of  power  was  to  the  Weldon  C!otton 
Manufacturing  Ck>mpany  on  the  1st  day  of 
February,  1899,  when  it  contracted  to  fur- 
nish it  with  horse  power  to  an  amount  not 
to  exceed  250  horse  power.  Said  company 
had  never  used  to  exceed  100  horse  power. 
In  the  summer  of  1900  defendanjt  commenced 
the  erection  of  a  power  house  at  the  "locks," 
located  about  four  miles  below  the  upper 
terminus  of  its  canal.  In  contemplation  of 
8U(di  erection,  the  defendant  contracted  with 
the  Patterson  Textile  Company  on  August 

29,  1900,  to  fumifiAi  it  with  not  exceeding 
1,000  electrical  horse  power,  beginning  on 
January  1,  1901.  It  did  not  begin  to  furnish 
the  power  until  September  1,  1901.  It  has 
furnished  at  no  time  to  exceed  800  electrical 
horse  power. 

(25)  Defendant,  relying  on  the  decisions  in 
the  George  P.  Phillips  Case  and  the  case  of 
Bass  V.  Navigation  Company,  111  N.  C.  439, 
16  S.  B.  402,  19  L.  R.  A.  247,  as  a  determina- 
tion of  its  rights  to  enlarge  its  canal  and  use 
the  water  of  the  river  drawn  through  it  for 
manufacturing  purposes,  did  enlarge  and  re- 
pair the  same,  at  the  expense  aforesaid,  to 
wit,  over  $100,000,  and  built  thereon  a  large 
com  and  flour  mill  at  Weldon,  an  electric 
power  house  at  Weldon,  which  furnishes  elec- 
tric lights  for  said  town,  its  stores,  factories, 
and  residences,  and  an  electric  power  plant 
at  Roanoke  Rapids,  which  furnishes  electric 
lights  to  said  town,  and  power  plant,  by  trans- 
mission, for  the  operation  of  a  large  damask 
mill  of  the  Patterson  Textile  Company  at 
Rosemary.  Said  improvements  cost  about 
$300,000.  Defendant's  canal  is  so  constructed 
that  it  can  use  the  water  drawn  through  the 
same  to  operate  its  power  plant  at  its  lock  at 
Roanoke  Rapids  under  the  fall  of  about  30 
feet,  and  by  reason  of  said  locks  return  the 
same  water  to  the  canal,  so  that  it  is  carried 
on  to  Weldon,  where  it  Is  again  used  under  a 
fall  of  45  feet  Plaintiff  has  in  its  canal  only 
one  fall  of  about  30  feet  The  Patterson  Tex- 
tile Company,  heretofore  referred  to,  desiring 
to  build  a  large  damask  mill  at  Rosemary,  to 
be  operated  by  power  from  defendant's  canal, 
and  being  advised  of  plaintiff's  contentions 
that  defendant  had  no  right  to  draw  water 
from  the  river  in  excess  of  that  used  by  the 
Roanoke  Navigation  Company,  or  to  apply 
the  same  to  manufacturing  purposes,  before 
building  said  mill  examined  the  decisions  la 
said  Phillips  and  Bass  Cases,  and,  being  ad- 
vised that  they  were,  and  relying  on  them  as, 
adjudications  of  the  said  questions  in  favor 
of  the  defendant,  erected  said  mill,  dependent 
upon  the  power  of  defendant's  canal  for  Ita 
operations,  and  entered  into  a  contract  with 
defendant  accordinigly  to  furnish  it  not  ex* 
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ceeding  1,000  electrical  borse  power.  Said 
mill  cost  about  $350,000.  Tbe  Weldon  Cotton 
Manufacturing  Company's  mills  were  also 
built  on  defendant's  canal,  to  be  operated  by 
Its  power.  The  aforesaid  Patterson  Textile 
Company's  mills  and  tbe  town  of  Roanoke 
Rapids  can  be  served  as  readily  from  tbe 
power  plant  of  the  plaintiff  as  from  that  of 
tbe  defendant  The  com  and  flour  mill  of  the 
defendant  was  completed  in  1892,  and  its 
power  house  at  Weldon  was  erected  in  1808. 
It  was  further  agreed  by  the  parties  that 
the  presiding  judge  should  hear  and  deter- 
mine the  matters  in  controversy  upon  the  case 
agreed,  and  enter  Judgment  accordingly. 
Judgment  was  rendered  in  favor  of  the  de- 
fendant, denying  the  plaintiff's  prayer  for  an 
injunction,  and  dismissing  the  action.  Plain- 
tiff, having  duly  excepted,  appealed  to  this 
court. 

W.  E.  Daniel  and  Claude  Kitchln,  for  ap- 
pellant. E.  L.  Travis,  Geo.  Green,  J.  H.  Pou, 
and  T.  M.  Mordecal,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  This  action  was  brought  by  the  plain- 
tiff to  recover  damages  for  a  nuisance  whicli 
it  alleges  was  committed  by  the  defendant, 
and  to  enjoin  the  continuance  of  the  same, 
which  the  plaintiff  also  alleges  has  caused 
«  special  damage  to  It  by  reason  of  the  diver- 
sion of  the  waters  of  the  Roanoke  river  from 
the  usual  and  natural  flow  by  and  along  the 
lands  of  the  plaintiff,  which  are  situated  be- 
low the  Intake  or  upper  end  of  the  defend- 
ant's canal.  The  plaintiff  bases  its  right  to 
recover  on  the  ground  that,  as  the  owner  of 
tbe  land  through  which  the  river  would  flow 
in  its  natural  state,  it  Is  a  lower  riparian 
proprietor,  and  that  the  defendant  has  no  le- 
gal right  to  so  obstruct  the  flow  of  the  water 
in  one  of  the  prongs  of  the  Roanoke  river, 
known  as  Little  river,  as  to  diminish  the  vol- 
ume of  water  which  would  otherwise  flow 
by  and  through  plaintiff's  land,  except  to  the 
extent  that  the  defendant  may  have  acquired 
the  right,  under  the  charter  of  its  predeces- 
sor, the  Roanoke  Navigation  Company,  to 
use  the  water,  and  for  that  purpose  to  ob- 
struct the  flow  of  said  stream  in  a  reasonable 
manner  and  consistently  with  the  rights  and 
privileges  granted  to  it.  We  think  the  deci- 
sion of  the  case  must  depend  upon  tbe  con- 
struction of  the  charters  of  the  Roanoke  Nav- 
igation Company,  under  which  the  defend- 
ant claims,  and  all  the  acts  of  assembly  which 
relate  to  the  rights  and  privileges  of  that 
company  and  of  its  successor,  the  defendant, 
with  regard  to  the  use  of  the  waters  of  the 
Roanoke  river  for  the  purposes  specified  In 
the  said  acts. 

Act  1812,  c.  848»  provides  only  for  Improv- 
ing the  navigation  of  Roanoke  river  from  tbe 
town  of  Halifax  to  the  place  where  the  Vir- 
ginia line  intersects  the  same.  It  is  not  nec- 
essary that  we  should  refer  to  the  acts  of 
1815  and  1816,  which  amended  the  act  of 


1812,  because  the  provisions  of  those  acts  do 
not  affect  materially  the  decision  of  the  ques' 
tion  presented  in  this  case.  By  the  act  of 
1817,  the  Legislature  of  this  state  adopted  ai> 
act  which  was  passed  by  the  General  Assem- 
bly  of  Virginia  in  1816,  and  which  provided 
for  Improving  the  navigation  of  the  Roanoke 
river  and  Its  branches.  It  is  provided  In  sec- 
tions 4  and  5  of  the  latter  act  as  follows: 

**Wbereas,  some  of  the  places  through 
which  it  may  be  necessary  to  conduct  the  said 
canals  may  be  convenient  for  erecting  mills, 
forges  and  other  waterworks  and  the  person 
possessing  such  situations  may  desire  to  im- 
prove the  same: 

"Be  it  therefore  enacted,  that  tbe  water, 
or  any  part  conveyed  through  any  canal  cut 
or  made  by  the  said  company,  shall  not  be 
used  for  any  purpose  but  navigation,  unless 
the  consent  of  the  proprietors  of  the  lands 
through  which  the  same  shall  be  led,  be  first 
had,  and  the  said  president  and  directors,  or 
a  majority  of  them,  are  hereby  empowered 
and  directed,  if  it  can  foe  conveniently  done, 
to  answer  both  the  purposes  of  navigation 
and  the  waterworks  aforesaid,  to  enter  Into 
reasonable  agreements  with  the  proprietors 
of  such  situations,  concerning  the  Just  pro- 
portion of  the  expenses  of  making  large  ca- 
nals, or  cuts  capable  of  carrying  such  volume 
or  volumes  of  water  as  may  be  sufficient  for 
the  purposes  of  navigation,  and  also  for  any 
such  waterworks  as  aforesaid;  but  in  no 
case  whatever  shall  the  owner  or  proprietor 
of  such  land,  through  which  any  canal  may 
be  cut  as  aforesaid,  withdraw  from  any  ca- 
nal, cut  by  the  aforesaid  company,  the  water 
for  the  purpose  of  working  any  mill,  forges 
or  other  waterworks  whatever." 

The  act  of  1812  provided  only  for  improv- 
ing the  navigation  of  the  Roanoke  river,  and 
made  no  provision  for  the  use  of  its  waters 
for  any  other  purpose.  It  Is  contended  by 
the  defendant  that  the  act  of  1817,  the  provi- 
sion of  which  we  have  just  quoted,  enlarged 
the  rights,  privileges,  and  franchises  of  the 
Roanoke  Navigation  Company,  so  that  by  the 
said  act  it  acquired  not  only  the  right  to  im- 
prove the  navigation  of  the  river,  but  also  to 
use  its  waters  for  manufacturing  and  other 
purposes,  and  that,  by  reason  of  the  provi- 
sions of  the  said  act,  it  was  not  restricted  in 
the  quantity  of  water  taken  by  it  from  the 
stream  to  so  much  as  might  be  necessary 
only  for  the  purpose  of  navigation  as  it  was 
by  the  act  of  1812.  In  the  exercise  of  the 
rights,  privileges,  and  franchises  conferred 
by  the  said  acts,  the  Roanoke  Navigation  Com- 
pany constructed  a  canal  and  diverted  the 
waters  of  the  river  into  it  by  what  Is  known 
in  the  case  as  a  "wing  dam,"  which  extended 
about  100  feet  into  the  river.  The  navigation 
of  the  river  through  the  said  canal  began  in 
1824  and  continued  until  1854,  when  It  was 
abandoned,  and  it  has  not  since  been  resum- 
ed. The  plaintiff  has  extended  the  said  wing 
dam  entirely  across  Little  river,  and  has 
thereby  practically  obstructed  the  flow  of  the 


198 


68  SOUTHEASTERN  BEPORTEB. 


(N.a 


stream,  so  that  the  plaintiff  does  not  receive 
any  benefit  therefrom,  but  the  use  of  the  said 
river  by  it,  as  a  riparian  owner  or  proprietor, 
If  it  is  entitled  to  be  so  considered,  has  been 
totally  destroyed. 

It  is  clear  from  the  statement  of  facts 
which  we  have  made  that  the  defendant  by 
the  dissolution  and  sale  of  the  franchise  and 
property  of  the  Roanoke  Navigation  Company, 
under  the  act  of  the  Legislature  of  1874r- 
75,  and  by  virtue  of  the  Judicial  proceed- 
ings authorized  by  the  said  act,  did  not  by 
the  deed  of  the  commissioner,  which  was 
made  under  a  decree  of  the  court,  acquire 
anything  except  "the  rights,  franchises,  priv- 
ileges, works  and  property  of  the  Roanoke 
Navigation  Ck>mpany  'between  the  towns  of 
Gaston  and  Weldon  and  at  Weldon."  The 
deed  of  the  commissioner,  Mr.  Hill,  does 
not  convey  anything  else,  nor  does  Act  1885. 
c.  57,  which  ratified  the  sale  and  convey- 
ance of  the  commissioner,  confer  any  oth- 
er rights,  franchisee,  or  privileges  or  fran- 
cnlses,  or  vest  in  the  defendant  any  other 
property  or  effects  than  those  which  were  re- 
quired by  the  deed  of  the  commissioner.  The 
primary  object,  and  we  may  say  the  chief 
purpose,  of  the  acts  of  1812  and  1817  were  to 
promote  and  improve  the  navigation  of  the 
Roanoke  river  by  the  construction  of  a  canal, 
and  the  right  to  use  the  water  of  the  canal 
for  the  other  purposes  mentioned  in  the  act 
of  1817  was  intended  to  be  subsidiary  or  sub- 
ordinate to  the  main  purpose,  and  not  to  per- 
mit the  Roanoke  Navigation  Company  to  take 
more  water  from  the  river  through  its  canal 
than  should  be  necessary  for  improving  the 
navigation  of  the  stream.  The  Legislature 
did  not  contemplate  that  a  greater  quantity 
of  water  should  be  taken  from  the  ftver  than 
would  be  necessary  for  the  purpose  of  nav- 
igation, and  within  this  prescribed  limit  the 
navigation  company  was  authorized  to  con- 
tract with  the  proprietors  of  lands  bordering 
on  the  canal  for  the  use  of  the  water  in  the 
canal  when  required  to  supply  motive  power 
for  milling,  manufacturing  or  other  industrial 
plants  mentioned  in  the  act  It  would  seem 
that  the  company  placed  this  construction  up- 
on the  act  because  it  so  cut  its  canal  with  ref- 
erence to  the  diversion  of  water  from  the  riv- 
er as  to  supply  a  sufficient  quantity  for  the 
purposes  of  navigation  only  by  erecting  the 
wing  dam ;  and,  while  the  canal  was  in  use 
and  operation  for  30  years,  it  did  not  assert 
the  right  to  obstruct  the  flow  of  the  water  to 
any  greater  extent  than  had  been  done  in  the 
beginning,  nor  was  any  attempt  made  to  do 
so  by  its  successor  until  about  the  year  18&7, 
when  it  built  a  rock  breakwater,  extending 
about  one-third  of  the  distance  across  Little 
river  and  which  was  not  further  extended  to 
the  other  bank  of  the  river  until  some  time 
in  the  year  1901. 

In  the  construction  of  the  legislative  acts, 
under  which  the  defendant  acquired  its  rights, 
privileges,  and  franchises,  as  the  successor 
of  the  Roanoke  Navigation  Company,  by  vir- 


tue of  the  Judicial  sale  to  which  we  have  re- 
ferred, we  can  derive  little  or  no  aid  from 
the  authorities,  nor  did  counsel  cite  any.  The 
original  company  constructed  the  wing  dam 
under  the  power  given  to  it  by  the  act  of 
1812,  as  amended  by  the  act  of  1817,  and 
deemed  it  sufficient  for  all  purposes  of  navi- 
gation and  so  used  it  for  a  period  of  30  years. 
It  does  not  appear  in  this  case  that  it  was 
necessary  to  extend  that  dam  to  the  opposite 
bank  of  the  stream  for  the  purpose  of  sup- 
plying an  additional  quantity  of  water  for 
improving  the  navigation  of  the  river  as  con- 
templated by  the  said  act.  It  is  very  clear, 
we  think,  that  the  Legislature,  by  the  acts  of 
1812  and  1817,  did  not  intend  to  permit  any 
obstruction  of  the  Roanoke  river  for  the  sole 
purpose  of  using  its  waters  for  manufactur- 
ing purposes.  The  title  and  the  language  of 
the  two  acts  forbid  any  such  construction. 
The  right  to  establish  manufacturing  plants 
on  the  canal  was  Intended  to  be  incidental  to 
the  navigation  of  the  river,  and  the  latter 
could  be  obstructed  only  to  the  extent  that  it 
was  necessary  to  improve  its  navigation.  The 
defendant  contends  that  it  has  acquired  the 
right  to  obstruct  the  river  by  virtue  of  Act 
1885,  c.  57,  but  we  do  not  think  that  statute 
will  bear  any  such  construction.  It  is  pro- 
vided by  section  6  of  the  act  as  follovra: 
"This  act  shall  not  materially  interfere  with 
the  legal  or  vested  rights  of  any  persons  own- 
ing or  operating  mills  In  Northampton  coun- 
ty, or  prevent  any  person  owning  land  on 
Roanoke  river  from  operating  or  erecting 
any  mill  or  other  structure  to  be  operated 
by  water  power,  and  using  the  water  of  said 
river  for  operating  said  mill  or  other  struc- 
ture: Provided,  in  so  doing  he  shall  not  in- 
terfere with  the  legal  or  vested  rights  of 
any  other  person  or  corporation  in  any  un- 
reasonable manner.**  The  right  given  to  the 
defendant  by  section  7  to  erect  buildings  or 
make  other  improvements  upon  the  canal  for 
the  purpose  of  manufacturing,  and  by  section 
1  to  use  the  water  of  the  Roanoke  river,  to 
be  drawn  through  the  canal,  for  navigation, 
manufacturing,  and  other  purposes,  refers 
only  as  the  context  of  the  act  clearly  shows 
to  the  same  rights,  privileges,  and  franchises 
that  were  given  by  the  acts  of  1812  and  1817 
to  the  Roanoke  Navigation  Company.  This 
construction  of  these  two  sections  is  entirely 
consistent  with  the  language  of  section  6, 
which  forbids  the  defendant  from  obstruct- 
ing or  interfering  with  the  right  of  any  low- 
er riparian  proprietor  on  the  Roanoke  river 
from  erecting  and  operating  any  mill  by  the 
use  of  the  water  of  the  said  river.  And  any 
other  construction  would  nullify  that  section. 
The  plaintiff  has  complied  with  the  proviso 
in  that  section,  for  it  appears  in  this  case 
that  the  water  which  passes  through  its  ca- 
nal is  returned  to  the  river  before  it  reaches 
the  land  of  any  lower  proprietor,  and  there- 
fore there  has  been  no  interference  by  it  with 
the  right  of  any  other  person  or  corporation. 
The  next  question  presented  in  the  case  Is 
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whether  the  plaintiff  Is  In  a  position  to  chal- 
lenge the  right  of  the  defendant  to  ohetruct 
the  flow  of  water  In  the  Roanoke  river.  We 
do  not  think  it  is  necessary  for  us  to  decide, 
in  order  to  pass  upon  this  question,  whether 
or  not  the  plaintiff  is  a  riparian  owner  in  the 
sense  that  it  has  the  right  to  use  the  water 
of  the  river  for  manufacturing  purposes, 
though  there  are  authorities  for  the  conten- 
tion of  the  plaintiff  that  it  has  such  right  and 
all  the  rights  of  a  riparian  owner,  and  espe- 
cially that  it  had  **a  right  to  the  undisturbed 
flow  of  the  river  which  passed  along  the 
whole  frontage  of  its  property  In  the  manner 
In  which  it  had  formerly  been  accustomed  to 
pass."  Land  Company  v.  Hotel  Company, 
132  N.  C.  517,  44  S.  E.  39,  61  L.  R.  A.  937; 
Gould  on  Waters,  §§  149,  204 ;  1  Farnam  ou 
Waters.  §»  287-288,  598-602;  Yates  v.  Mil- 
waukee, 10  Wall.  497,  19  L.  Ed.  984 ;  29  Cyc. 
333-^35;  Webster  v.  Harris,  111  Tenn.  668, 
69  S.  W.  782,  59  L.  R.  A.  332;  Lamprey  v. 
State,  52  Minn.  181,  53  N.  W.  1139,  18  L.  R. 
A.  670,  38  Am.  St.  Rep.  526;  Sanborn  v.  Ice 
Co.,  82  Minn.  43,  84  N.  W.  641,  61  L.  R.  A. 
829,  83  Am.  St  Rep.  401.  But  whether  or 
not  the  plaintiff  had  the  right  to  use  the  wa- 
ters of  the  Roanoke  river,  as  claimed  by  it 
we  think  that  the  act  of  1891,  amending  Its 
charter^  does  expressly  confer  such  right, 
and  that  the  proviso  in  subsection  2  of  sec- 
tion 2  does  not  restrict  its  right  in  this  re- 
spect, as,  if  the  defendant  acquired  only  the 
property  rights,  privileges,  and  franchises  of 
the  Roanoke  Navigation  Company,  the  opera- 
tions of  the  plaintiff  do  not  interfere  with  its 
rights,  if  it  had  no  authority  to  extend  its 
dam  across  the  river  to  the  bank  on  the  other 
side,  but  only  the  right  to  obstruct  the  river 
by  the  wing  dam,  which  was  built  by  its 
predecessor.  Nor  do  we  think  that  the  rights 
of  the  parties  were  changed  or  affected  by 
their  agreement  dated  May  28,  1897,  or  the 
correspondence  between  them,  as  It  is  evident 
from  their  express  language  that  they  did  not 
intend  to  waive  or  surrender  any  of  their 
rights,  which  are  now  in  controversy  in  this 
case,  but  the  said  rights  are  distinctly  reserv- 
ed. The  said  agreement  and  correspondence 
were  Intended  merely  to  provide  a  temporary 
arrangement  between  the  parties  which  was 
to  last  until  the  matters  in  dispute  between 
them  should  be  finally  decided. 

The  defendant  further  contends  that  the 
plaintiff  Is  concluded  or  estopped  by  the 
award  which  settled  the  controversy  be- 
tween George  P.  Phillips  and  the  defendant 
concerning  the  boundaries  of  the  property  of 
the  defendant  and  its  rights  in  the  canal; 
the  plaintiff  having  afterwards  purchased 
the  Phillips  land.  The  fourth  section  of  the 
award  is  as  follows:  **The  Roanoke  Naviga- 
tion &  Water  Power  Company  has  the  right 
under  Its  charter,  without  the  consent  of  the 
said  Phillips,  to  enlarge  Its  canal  as  it  may 
see  fit  upon  its  own  land  aforesaid,  but  not 
to  condemn  land  for  such  purpose,  and  it 
has  also  the  right,  without  the  consent  of 


the  said  Phillips,  to  own,  use,  and  enjoy  tho 
use  of  the  water  of  the  Roanoke  river  to  be 
drawn  into  or  through  said  canal,  as  well 
for  navigation  as  manufacturing  and  other 
purposes,  and  to  rent  or  lease  the  same,  and 
to  erect  and  operate  manufacturing  estab- 
lishments upon  its  own  land,  both  that  now 
owned  or  hereafter  acquired  under  its  char- 
ter, or  to  rent  or  lease  the  same  and  to  sell 
and  alien  any  of  its  said  property,  all  without 
the  consent  of  the  said  George  P.  Phillips." 
The  arbitrators  intended  by  their  award 
merely  to  fix  the  boundaries  of  the  defend- 
ant's property  and  to  define  its  right  to  use 
the  canal  and  the  waters  of  the  Roanoke 
river  for  navigation  and  manufacturing  pur- 
poses, as  conferred  by  the  acts  of  1812  and 
1817,  and  to  confine  it  within  the  limits  pre- 
scribed by  the  said  acts.  This  is  apparent 
from  the  striking  similarity  between  the 
words  employed  by  the  arbitrators  in  their 
award  and  the  language  -of  the  two  acts  to 
which  we  have  referred.  They  did  not  in-' 
tend  that  the  defendant  should  possess  or 
enjoy  any  other  rights,  privUeges,  or  fran- 
chises than  were  acquired  by  the  deed  of 
the  commissioner,  executed  under  the  order 
of  the  court  and  the  act  of  the  Legislature 
of  1885,  which  ratified  the  same.  .The  ques- 
tion as  to  the  quantity  of  water  which  the 
defendant  was  entitled  to  draw  from  the  Ro- 
anoke river  without  the  consent  of  Phillips 
was  not  submitted  to  fhe  arbitrators  for 
their  decision,  nor  involved  in  the  contro- 
versy between  the  parties,  so  far  as  appears 
from  the  submission  or  the  award.  The 
question  which  the  arbitrators  decided,  and 
which  was  submitted  to  them,  was  whether 
the  defendant  as  between  it  and  Phillips  had 
the  right  to  divert  any  water  from  the  river 
into  its  canal. 

We  have  read  very  carefully  the  case  of 
Bass  V.  Navigation  Company,  111  N.  C.  439, 
16  S.  B.  402,  19  L.  R.  A.  247,  upon  which  the 
defendant  relies  as  deciding  what  rights  it 
has  in  the  waters  of  the  Roanoke  river  by 
virtue  of  the  statutes  and  proceedings  to 
which  we  have  referred.  We  find  only  two 
questions  decided  in  that  case,  and  they  are: 
(1)  Whether  by  the  dissolution  of  the  corpo- 
ration known  as  the  Roanoke  Navigation 
Company  the  property  which  it  acquired  by 
purchase  or  otherwise  reverted  to  the  orig- 
inal owners;  and  (2)  whether  the  parol  li- 
cense to  construct  a  bridge  over  the  canal 
which  was  formerly  given  by  the  Roanoke 
Navigation  Company  was  revocable.  The 
court  decided  that  there  was  no  reverter, 
and  that  the  license  was  revocable.  We  do 
not  see  how  the  questions  now  under  con- 
sideration in  this  action  were  presented  in 
that  case,  and  the  language  of  the  court  ex- 
cludes the  idea  that  they  were  considered  or 
decided.  We  are  therefore  of  the  opinion 
that  neither  the  award  in  the  Phillips  Case 
nor  the  decision  in  the  Bass  Case  adjudicaf- 
ed  the  rights  of  the  parties  which  are  involv- 
ed in  this  suit  nor  do  they  render  applicable 


200 


68  SOUTHEASTERN  REPORTER. 


(N.a 


to  this  case  the  rule  of  stave  decisis,  as  laid 
down  in  the  case  of  Hill  y.  Railroad  Com- 
pany, 143  N.  C.  539,  55  S.  E.  854,  9  L.  R.  A. 
(N.  S.)  G06,  as  they  establish  no  rule  of  prop- 
erty pertinent  to  the  facts  of  this  case,  which 
require  us  to  adhere  to  them  as  decisive  of 
the  questions  we  now  have  unde^  considera- 
tion. If  the  arbitrators  in  the  Phillips  Case 
or  the  court  In  the  Bass  Case  intended  to 
pass  upon  the  question  as  to  whether  'the 
defendant  had  the  right  to  extend  its  dam 
across  Little  river  so  as  to  completely  ob- 
struct the  stream,  and  thereby  to  prevent 
the  use  of  the  waters  of  the  river  by  the 
lower  riparian  proprietors,  they  would  have 
made  some  reference  to  the  right  of  the  de- 
fendant so  to  do  in  plain  language.  Instead 
of  doing  so,  it  was  assumed  that  the  defend- 
ant possessed  only  the  rights  and  privileges 
with  reference  to  the  river  and  the  diversion 
of  its  waters  which  it  acquired  from  the 
Roanoke  Navigation  Company,  and  which 
had  been  conferred  upon  the  latter  by  its 
charter  and  the  amendments  thereof. 

It  appears  in  the  case  agreed  that  the  de- 
fendant has  acquired  by  prescription  if  not 
by  purchase  at  the  judicial  sale  the  right  to 
obstruct  the  flow  of  Roanoke  river  by  con- 
tinuing to  maintain  what  is  known  in  the 
case  as  the  "wing  dam,"  which  was  origi- 
nally erected  by  its  predecessor,  but  it  has  no 
right  to  Impede  the  flow  of  the  stream  be- 
yond the  end  of  said  dam — ^that  is  to  say, 
by  any  extension  of  the  same — and  to  the  ex- 
tent that  it  has  done  so  it  should  have  been 
enjoined  by  the  court  below,  as  there  has 
been  no  suflSdent  delay  by  the  defendant  in 
asserting  its  right  to  the  removal  of  the  ob- 
struction to  constitute  an  acquiescence  on  Its 
part,  or  an  estoppel  against  it  Pugh  v. 
Wheeler,  19  N.  C.  50;  Emery  v.  Railroad, 
102  N.  a  232,  9  S.  B.  139,  11  Am.  St.  Rep. 
727;  Geer  v.  Water  Company,  127  N.  C.  349, 
37  S.  B.  474.  The  plaintiff  has  acquired  no 
easement  as  against  the  lower  proprietors  on 
the  river  to  obstruct  the  same.  Griffin  v. 
Foster,  53  N.  C  337. 

The  question  as  to  the  amount  of  damages 
the  plaintiff  may  be  entitled  to,  recover  is  not 
now  before  us  upon  the  case  agreed.  Our 
conclusion  is  that  the  court  erred  in  refusing 
the  injunction  to  the  extent  above  Indicated, 
and  the  case  is  therefore  remanded  to  the 
court  below,  with  Instructions  to  issue  an  in- 
junction against  the  defendant  restraining  It 
from  maintaining  the  dam  across  Little  riv- 
er, except  that  part  of  the  said  dam  which 
was  originally  erected  by  the  Roanoke  Navi- 
gation Company,  and  which  is  known  in  the 
case  as  the  "wing  dam."  The  amount  of 
damages  which  the  plaintiff  is  entitled  to  re- 
cover will  be  determined  hereafter,  according 
to  the  stipulation  contained  in  the  case 
agreed. 

Error. 


OBI  N.  C.  666) 

VOLIVA  V.  RICHMOND  CEDAR  WORKS. 

(Supreme  Court  of  North  Carolina.     May  27. 

1910.) 

1.  LnciTATioir  of  Actions  (|  88*)— Compu- 
tation OF  PeBIOD— NONBESIDENCE. 

The  appointment  of  a  local  agent  on  whom 
process  can  be  served  by  a 'foreign  corporation 
put  in  force  the  statute  of  limitations,  which  is 
suspended  by  Revisal  1905,  |  366,  as  to  non- 
resident defendants. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  463;    Dec  Dig.  S  88.*] 

2.  Judgment  (§   818*)  — Fuix    Faith    and 
Credit. 

A  judgment  against  a  foreign  corporation 
based  on  service  of  process  on  an  a^nt  appoint- 
ed to  receive  service  is  entitled  to  full  faitJi 
and  credit  in  another  state. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1460-1465;    Dec.  Dig.  §  818.*J 

On  rehearing.    Petition  allowed* 
For  former  opinion,  see  67  8.  B.  42. 

BROWN,  J.  The  defendant  is  a  foreign 
corporation  owning  property  and  doing  busi- 
ness in  this  state  prior  to  the  act  complained 
of  and  up  to  this  time.  The  alleged  damage 
occurred  in  1904,  and  this  action  was  com- 
menced November  12,  1908.  The  defendant 
at  all  times  maintained  a  process  agent  in 
the  state,  upon  whom  service  could  be  had, 
and  upon  whom  service  actually  was  had  in 
the  case  now  being  considered.  The  defend- 
ant pleaded  the  three-year  statute  of  limita- 
tions. This  court  held  that  the  plea  is  not 
available  to   a  nonresident  corporation. 

Some  of  the  earlier  utterances  of  this 
court  upon  the  subject  would  indicate  that 
the  plea  is  open  to  a  nonresident  corporation 
upon  which  service  of  process  can  be  had 
within  the  state  and  against  which  a  per- 
sonal judgment  may  be  rendered.  Arm  field 
V.  Moore,  97  N.  C.  34,  2  S.  B.  347 ;  Williams 
V.  B.  &  Lb  Association,  131  N.  C.  267,  42  S. 
B.  607.  In  this  last  case  Mr.  Justice  Clark, 
speaking  for  the  court,  and  quoting  with  ap- 
proval Armfield  v.  Moore  says:  "The  plain 
intent  of  the  statute  is  to  put  nonresidents 
on  the  same  footing  as  residents,  and  not 
to  protect  them  from  an  action  unless  they 
have  been  for  two  years  exposed  to  service 
of  summons.*'  Since  those  decisions  It  has 
been  held  by  this  court  that  the  plea  is  never 
available  to  a  nonresident  corporation,  al- 
though it  may  have  fully  complied  with  our 
statutes  (Revisal  1905,  §  1243)  and  appointed 
and  maintained  an  agent  here  upon  whom 
process  can  be  at  all  times  served.  Green 
V.  Insurance  Co.,  139  N.  C.  309,  51  S.  B.  887, 
1  L.  R.  A.  (N.  S.)  623,  and  cases  cited.  We 
are  now  of  opinion  that  these  last  cases  are 
not  well  decided,  and  that  the  better  doc- 
trine, more  consonant  with  reason  and  Jus- 
tice, is  that  expressed  in  the  citation  from 
Williams  v.  B.  &  Ia  Association. 

The  overwhelming  weight  of  judicial  prec- 
edent recognizes  the  doctrine  as  expounded 


•For  other  cajses  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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by  the  Supreme  Court  of  Iowa  in  WaU  t. 
Railway,  69  Iowa,  501,  29  N.  W.  428:  •*The 
theory  of  the  statute  of  limitations  Is  that  it 
operates  to  bar  all  actions  except  as  against 
persons  and  corporations  upon  whom  notice 
of  the  action  cannot  be  served  because  of 
their  nonresldence.  If  such  notice  be  served, 
and  a  personal  judgment  obtained  which  can 
be  Inforced  in  the  mode  provided  by  law 
against  the  property  of  such  person  or  cor- 
poration, wherever  found,  then  such  person 
or  corporation  is  not  a  nonresident  as  con- 
templated by  the  statute  of  limitations."  To 
the  same  effect  are  the  following  cases,  and 
particularly  the  atrong  case  of  Huss  v.  Cen- 
tral Railroad  &  Banking  Co.,  66  Ala.  472; 
Sidway  v.  Land  &  Live  Stock  Co.,  187  Mo. 
873,  86  S.  W.  150;  Lawrence  v.  Ballou,  50 
Cal.  258;  Hubbard  v.  Mortgage  Co.,  14  111. 
App.  40;  St  Paul  v.  Chicago,  etc.,  R.  Co., 
45  Minn.  387,  48  N.  W.  17;  Louisville,  etc., 
R.  Co.  V.  Pool,  72  Miss.  487,  16  South.  753; 
Colonial,  etc.,  Mortgage  Co.  v.  Northwest 
Thresher  Co.  (1905)  14  N.  D.  147,  103  N.  W. 
915,  70  L.  R.  A.  814,  116  Am.  St  Rep.  642; 
Turcott  V.  Yazoo,  etc.,  R.  Co.,  101  Tenn.  102, 
45  S.  W.  1067,  40  L.  R.  A.  768,  70  Am.  St 
Rep.  6^1;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Duerson,  28,Grat  (Va.)  630;  Thompson  v. 
Texas  Land,  etc.,  Co.  (Tex.  Civ:  App.)  24  S. 
W.  856;  U.  S.  Express  Co.  v.  Ware,  87  U. 
S.  543,  22  L.  Ed.  422 ;  Taylor  v.  Union  Pac. 
R.  Co.  (O.  C.)  123  Fed.  155 ;  McCabe  v.  Ill- 
inois Cent  R.  Co.  (C.  C.)  13  Fed.. 827;  Win- 
ney  v.  Sandwich  Mfg.  Co.  (Iowa)  50  N.  W. 
565;  Id.,  86  Iowa,  608.  53  N.  W.  421,  18  L. 
R.  A.  524;  Abell  v.  Peiyi.  Mut  L.  Ins.  Co., 
18  W,  Va.  400;  Norrls  v.  Atlas  Steamship 
Co.  (C.  CX)  37  Fed.  426;  Johnson,  etc..  Dry 
Goods  Co.  V.  Cornell,  4  Okl.  412,  46  Pac. 
860. 

After  adverting  to  the  few  decisions  to  the 
contrary,  13  Am.  &  Bug.  Ency.  p.  904,  says: 
•*The  majority  of  decisions  maintain  a  rule 
believed  to  be  more  consonant  with  Justice. 
The  rule,  bri^y  stated,  is  that  if,  under  the 
laws  of  the  domestic  state,  the  corporation 
has  placed  itself  In  such  a  position  that  It 
may  be  served  with  process,  it  may  avail  it- 
self of  the  statute  of  limitations  when  sued. 
Ability  to  obtain  service  of  process  is  the 
test  of  the  running  of  the  statute  of  limita- 
tions.'' To  same  effect  is  25  Cyc.  1238, 
which  cites  in  support  of  the  text,  among  a 
large  number  of  cases,  our  own  case  of  Wil- 
liams T.  B.  &  L.  Association,  supra. 

In  Murfree  on  Foreign  Corporations  it  is 
said:  "As  to  the  second  question,  whether 
a  foreign  company,  when  sued,  can  plead 
the  bar  of  the  statute  in  defense,  it  may  be 
said  that  the  great  weight  of  authority  is  in 
favor  of  the  conclusion  suggested  above  that 
the  true  test  of  the  running  of  the  statute 
Is  the  liability  of  the  party,  invoking  its  bar, 
to  the  service  of  process  during  the  whole  of 
the  period  prescribed,  that,  if  the  operations 
of  the  company  within  the  Jurisdiction  were 
such  as  to  render  it  liable  to  salt,  then  it 


may  plead  the  statute."  The  soundness  of 
this  doctrine  has  nowhere  been  more  for- 
cibly stated  than  by  Mr.  Justice  Pleasants 
in  Penn.  Co.  v.  Sloan,  1  111.  App.  364,  a  most 
instructive  and  well-reasoned  case.  Tbe 
Tennessee  court,  in  Turcott  v.  R.  R.,  101 
Tenn.  102,  45  S.  W.  1067,  40  Lw  R.  A.  768,  70 
Am.  St.  Rep.  661,  holds  on  a  statute  exactly 
like  ours  that  a  corporation  is  a  i)ei'son, 
within  the  purview  of  the  statute,  excluding 
absences  from  the  state  in  computing  the 
time  for  the  running  of  the  statute  of  limi- 
tations, and  that  a  foreign  corporation  doing 
business  in  the  state  upon  which  service  of 
process  may  be  made  may  plead  the  statutes 
of  limitations  The  Constitution  of  Alabama 
contains  a  provision  similar  to  our  statute, 
requiring  all  foreign  corporations  doing  busi- 
ness within  the  state  to  maintain  an  agent 
upon  whom  service  of  process  may  be  made. 
That  court  held  that  such  corporation  could 
plead  the  statutes  of  limitation.  Huss  v. 
Railroad,  66  Ala.  475.  In  rendering  the  opin- 
ion. Chief  Justice  Brickell  says:  "The  true 
test  of  the  running  of  the  statute  of  limita- 
tions Is  the  liability  of  the  party  invoking 
its  bar  to  the  service  of  process  during  the 
whole  of  the  period  prescribed.  If  there  is 
the  continuous  liability,  the  residence  or 
domicile  of  the  party  is  immaterial.*'  In 
Express  Co.  v.  Ware,  87  U.  S.  543,  22  L.  Ed. 
422,  the  Supreme  Court  of  the  United  States 
held:  "A  statute  of  limitations  as  against  a 
foreign  corporation  begins  to  run  from  the 
time  such  corporation  has  a  person  within 
the  state  upon  whom  process  to  commence 
a  suit  may  be  served."  The  Court  of  Ap- 
peals of  New  Tork,  it  seems,  at  one  time 
held  to  the  contrary,  but  what  is  called  the 
"New  York  rule"  by  Mr.  Murfree  has  not 
been  often  followed.  In  speaking  of  it  the 
Supreme  Court  of  the  United  States  says, 
through  Mr.  Justice  Bradley:  'These  deci- 
sions upon  the  construction  of  the  statute 
are  binding  upon  us,  whatever  we  may  think 
of  their  soundness  on  general  principals." 
Tioga  Railroad  Co.  v.  Railroad,  87  U.  S.  143, 
22  *L.  £>d.  331.    In  the  same  case  Mr.  Justice 

4 

Miller  says:  'The  liability  to  suit,  where 
process  can  at  all  times  be  served,  must  In 
the  nature  of  things  be  the  test  of  the  run- 
ning of  the  statute.  A  different  rule  ap- 
plied to  an  indi^dual  because  he  is  a  citizen 
or  resident  of  another  state  is  a  violation  at 
once  of  equal  Justice  and  of  the  rights  con- 
ferred by  the  secpnd  section  of  the  fourth 
article  of  the  federal  Constitution  that  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in 
the  several  states."  The  latest  decision  of 
the  Supreme  Court  of  the  United  States 
holds  that  a  foreign  corporation  owning 
property  and  doing  business  within  a  state 
and  amenable  to  Its  process  is  a  "person," 
and  as  such  is  protected  by  the  equal  pro- 
tection clause  of  the  United  States  Consti- 
tution. Railway  v.  Greene,  216  U.  S,  400, 
30  Sup.  Ct  287,  54  L.  Ed. — w 
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Statutes  like  ours,  requiring  all  foreign 
coiporatlons  doing  bnsinesa  within  the  state 
to  maintain  an  agent  therein  upon  whom 
process  may  be  served,  have  been  enacted 
in  a  great  majority  of  the  states,  and  In 
nearly  all  of  them  where  the  question  has 
arisen  the  right  to  plead  the  statutes  of  lim- 
itation of  such  state  has  been  accorded. 
This  is  the  more  consonant  with  elementary 
principals  of  justice  because  a  judgment  ob- 
tained by  such  service  In  the  courts  of  the 
state  Is  entitled  to  the  full  faith  and  credit 
In  another  state  as  it  Is  In  the  state  where 
rendered.  St  CSlair  v.  Oox,  106  U.  S.  350, 
1  Sup.  Gt  854,  27  L.  Ed.  222;  18  Am.  & 
Eng.  Ency.  896. 

For  these  reasons,  we  think  that  our  prec- 
edents to  the  contrary  should  no  longer  be 
authoritative. 

We  are  of  the  opinion  that  the  action  Is 
barred. 

Error.     Petition  allowed. 

WALKER  and  MANNING,  JJ.,  concur  ful- 
ly in  the  eiboYe  opinion,  but  think  that  the 
judgment  should  oot  be  retroactive  upon  the 
principle  expressed  in  the  concurring  opin- 
ion of  Justice  Walker  in  State  v.  Fulton,  140 
N.  0.  492,  68  S.  B.  145;  State  v.  Bell,  186 
N.  O.  674,  48  S.  B.  163. 

(152  N.  c.  en) 

BENNETT  v.  WESTERN  UNION  TELB^ 

GRAPH  CO. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

Appeal  from  Superior  Court,  Anson  County; 
W.  J.  Adams,  Judge. 

Action  by  J.  B.  Bennett  against  the  West- 
ern Union  Telegraph  Company.  From  a  Judg^ 
ment  for  plaintiff,  defendant  appeals.    Reversed. 

CSvil  action  for  damages  for.  personal  injury, 
alleged  in  the  complaint  to  have  been  received 
in  Savannah,  Ga.,  m  May,  1901.  These  issues 
were  submitted: 

"(1)  Was  the  plaintiff  Injured  by  the  neg>- 
ligence  of  the  defendant  as  alleged  in  the  com- 
plaint?    Answer:     Yes. 

**(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury  as  alleged  In  the  an- 
swer?   Answer:    No. 

'*(3)  Did  the  plaintiff  voluntarily  assume  the 
risk  of  the  work  he  was  doing  at  the  time  he 
was  Injured,  as  alleged  in  the  answer?  An- 
swer:     No. 

"(4)  Is  the  plaintiff's  caus^  of  action  barred 
by  the  statute  of  limitations?     Answer:     No. 

**(t5)  What  damazes,  if  any,  is  the  plaintiff 
entitled  to  recover?  Answer:  Three  nundred 
($300)  dollars." 

From  the  judgment  rendered,  the  defendant 
appealed. 

Robinson  &  Caudle,  for  appellant  TiUett  ft 
Duthrie,    for   appellee. 

BROWN,  J.  The  defendant  requested  the 
court  to  instruct  the  jury  that  upon  the  alle- 
i^ations  of  the  complaint  and  the  plaintiff's  tes- 
dmony,  as  well  as  all  the  evidence,  the  action 
is  barred  by  the  statute  of  limitations.  This 
Question  has  been  fully  considered  at  this  term 
upon  petition  to  rehear  the  case  of  Voliva  v. 


Richmond  Cedar  Works,  68  8.  E.  200.  The 
disposition  of  that  case  upon  rehearing  con- 
trols this.  The  praver  for  instruction  should 
have  been  given,  and  the  jury  directed  to  an- 
swer the  fourth  issue,  ''Yes.*' 
Brror.    Reversed. 


tf 


OSS  N.  C.  714) 

HASKETT  V.  TYBRBLIi  COUNTY  et  al. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

Counties  g  173*)— Contbact  fob  Constbuc- 

TION   OF  JAII/— issuance  OF  BONDS— EFFECT 

OF  Subsequent   Statute. 

County  commissioners  on  February  1,  190^ 

Eassed  a  resolution  declaring  it  necessary  to 
uild  a  jail,  and  on  the  folfowing  day  entered 
into  a  contract  for  the  construction  of  the  jail 
in  which  it  agreed  to  issue  bonds  to  the  con- 
tractor, and  on  March  1,  1909,  the  contractor 
delivered  a  written  order  to  the  commissioners 
directing  them  to  deliver  the  bonds  to  a  third 
person.  Held  that,  while  it  was  within  the 
power  of  the  General  Assembly  to  restrict  coun- 
ty commissioners  in  the  incurring  of  debts, 
such  contract  was  not  invalidated  by  an  act 
ratified  on  March  2,  1909  (Laws  1909,  c.  413), 
which  prohibited  such  county  from  contracting 
for  any  public  building  witnout  first  advertise 
ing  for  bids  and  annulling  the  contract  of  Feb- 
ruary 2,  1909,  since  the  bonds  issued  in  pur- 
suance of  such  contract  were.  In  effect,  deliv- 
ered on  March  1st. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  f  264 ;  Dec.  Dig.  §  IT*.*] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty; Ferguson,  Judge. 

Action  by  M.  F.  Haskett  against  TyrreU 
County  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Aflirmed. 

Ward  &  Grimes,  for  appellant  I.  M.  Mee- 
klns,  for  appellees.  * 

CLARK,  C.  J.  On  February  1,  1909,  the 
county  commissioners  of  Tyrrell  passed  a 
resolution  that  it  was  necessary  to  build  a 
jail  for  said  county,  and  contracted  with  the 
'^Stewart  Jail  Works"  to  build  the  same  for 
the  sum  of  $6,895.  On  the  succeeding  day, 
said  board  contracted  with  the  Stewart  Jail 
Works,  In  order  to  raise  funds  to  pay  for 
said  work,  to  issue  $6,600  In  6  per  cent 
bonds,  i.  e.,  13  bonds  of  $500  each,  bond  No. 
1  to  fall  due  February  1,  1913,  and  one  bond 
to  fall  due  February  1st  of  each  succeeding 
year  till  all  of  said  bonds  should  be  paid  for 
which  4x>nd8  the  said  jail  works  should  xmy 
cash  at  par.  On  March  1,  1909,  I.  M.  Mee- 
kins  presented  to  the  commissioners  a  writ- 
ten request  from  the  Stewart  Jail  Works  to 
turn  over  to  him  said  $6,500  of  bonds  for 
them,  stating  that  he  would  pay  cash  for  the 
same.  Meeklns  on  that  day  paid  the  com- 
missioners $500  in  cash  and  gave  his  check 
for  $6,000  on  a  bank  In  Norfolk,  Va.,  which 
was  paid  on  presentation.  The  bonds  were 
left  with  the  company  treasurer  till  the  check 
was  paid,  whereupon  the  bonds  were  duly 
delivered  and  are  now  held  by  an  Innocent 
purchaser  for  value.    The  $6,500  received  for 
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the  bonds  has  been  paid  out  from  time  to 
time  to  the  contractors  for  building  said  Jail. 

On  March  2,  1909,  the  General  Assembly 
ratified  an  act  (Laws  1909,  c.  413)  which 
prohibited  the  county  of  Tyrrell  to  contract 
for  work  on  any  public  building  without  first 
advertising  for  bids,  in  the  manner  therein 
prescribed,  and  annulling  the  resolution  of 
February  2d  to  issue  the  bonds,  and  prescrib- 
ing that  bonds  for  such  purposes  should  be 
issued  only  with  the  approval  of  a  commis- 
sion named  in  the  act 

It  was  within  the  power  of  the  General 
Assembly  to  restrict  the  company  commis- 
sioners in  Incurring  debt  even  for  necessary 
purposes  (Burgin  y.  Smith,  151  N.  G.  561,  66 
S.  JSL  607) ;  but  the  act  ratified  March  2,  1909, 
came  too  late  so  far  as  this  transaction  is 
concerned.  A  ''jair*  Is  a  public  necessity, 
and  the  county  commissioners,  in  the  absence 
of  statutory  restriction,  had  the,  power  to 
make  the  contract  of  February  1st  to  build 
the  same  (Burgin  ▼.  Smith,  supra;  Vaughn 
▼.  0>m'rs,  117  N.  0.  432,  28  S.  E.  854)  and 
to  Issue  bonds  to  raise  money  to  pay  for  the 
work  (CJom'rs  v.  Webb,  148  N.  0.  123,  61  S. 
E.  670).  The  contract  for  sale  of  bonds 
February  2,  1909,  was  valid,  as  the  statute 
then  stood.  The  *bond8  were  in  effect  de- 
livered March  1st,  when  the  commissioners 
received  part  cash  and  part  in  a  check.  The 
bonds  were  held  as  the  property  of  the  pur- 
chaser, as  security  for  payment  of  the  check, 
which  was  paid  on  presentation. 

Fraud  vitiates  everything ;  but  none  Is  al- 
leged and  proven  in  this  case.  The  judge 
properly  denied  the  motion  for  a  restraining 
order  and  injunction. 

Affirmed. 

(in  N.  G.  718) 

POWERS  et  al.  v.  BAKER  et  al. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

L  AoKRowiju>oMSNT  (§  41*)— Recobdkd  Dkbd 
— Clebicai«  Ebbob  in  Oofyino. 

When  a  recorded  deed  purported  to  be 
acknowledged  before  **J.  N.,  Nee  and  Depn^ 
Consul  General,  U.  S.  A.,"  and  it  appears  N. 
was  at  the  time  a  ''Vice  and  Deputy  Consul 
(General  of  U.  S.,"  "Nee"  must  be  held  to  be 
a  clerical  error  in  copying  for  "Vice/' 

[Ed.  Note.—For  other  cases,  see  Acknowledge 
ment,  Cent  Dig.  S  224;    Dec  Dig.  i  41.*] 

2.  Acknowledgment  (§  18*)--Who  mat  Take 

— CONBULAB    OmCBBa— "CONSXTL." 

Rev.  St.  U.  S.  S  1074  OJ.  &  Comp.  St 
1901,  p.  1149),  in  force  in  1880  when  a  deed 
executed  in  London,  Bngland,  was  acknowl- 
edged before  the  United  States  "vice  and  deputy 
consul  general,"  provided  for  **vice**  and  "dep- 
uty" consuls.  Section  1750  (paee  1196)  con- 
ferred on  every  "consular  officer**  the  "author- 
ity and  i>owerB  of  a  notary  public."  Revisal 
11j06,  f  1024,  validates  acknowledgments  before 
"vice  consuls  and  vice  consuls  general."  Held^ 
in  Tiew  of  die  above.  Code,  S  1245(4),  which 
anthoiiaed  such  acknowledgments  before  "any 
ambassador,  minister,  consul  or  commeixiial 
agent  of  the  U.  S.,"  included  any  consul,  wheth- , 


er  consul,   consul   general,  or  vice  consul  or 
deputy   consuL 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  S  85;    Dec.  Dig.  §  18;* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1480-1481.] 

8.  Constitutional  Law  (§  194*)— Defects— 
CuBATivE  Statutes. 

Statutes  of  the  nature  of  Revisal  1905,  S 
1024,  validating  acknowledgments  before  con- 
sular officers,  have  always  been  within  the  pow- 
er of  the  Legislature,  though  such  statute  would 
not  be  valid  against  a  duly  registered  deed 
from  the  grantor,  or  a  lien  acquired  against 
the  grantor,  before  the  validating  act,  but  the 
validating  of  the  probate  of  a  deed  would  be 
good  against  a  party  not  claiming  under  the 
grantor. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  548;    Dec.  Dig.  f  194.*] 

4.  Acknowledoment   (§    6*)— Aoknowledo- 
XENT  of  Wife— Pbivy  Examination. 

If  there  was  a  defect  in  the  privy  examina- 
tion of  the  wife  of  grantor,  she  might,  if  she 
outlived  him,  claim  her  dower  against  a  party 
claiming  under  the  deed,  but  that  would  not 
concern  a  party  not  claiming  under  grantor. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  S§  51-^58 ;    Dec  Dig.  §  e.»] 

5.  PuBuo  Lands  (S  164*)- Gbant— Desobip- 

TION. 

If  land  lay  in  a  certain  connty  when  en- 
tered, and,  on  creation  of  a  new  county,  lay 
in  the  latter  when  granted,  the  grant  is  not 
invalidated  because,  following  the  words  of  the 
entry,  it  describes  it  as  being  in  the  old  county. 
[Ed.  Note.— For  other  cases,  see  Public  Lands', 
Cent  Dig.  S  470;    Dec.  Dig.  S  104.*] 

Appeal  from  Superior  Court,  Graham  Coun- 
ty;  Ferguson,  Judga 

Action  by  Carolyn  8.  Powers  and  otbers 
against  J.  Q.  Baker  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  No 
error. 

Dillard  &  Bell,  for  appellants.  A.  D.  Raby, 
T.  A.  Morphew,  and  Avery  &  Avery,  for  ap- 
pellees. 

CLARK,  a  J.  The  plaintiff  claims  title 
under  a  grant  No.  3,003,  issued  in  1877  to  Jos. 
L.  Stickney,  upon  an  entry  No.  6317,  made 
by  him  February  26,  1857.  Stickney  convey- 
ed to  the  plaintiff  by  deed  executed  January  1, 
1880,  in  London,  England.  The  first  exception 
is  that  the  execution  of  this  deed  purports 
to  have  been  acknowledged  before  "Joshua 
Nunn^  Nee  and  Deputy  Consul  General,  U.  S. 
A."  "Nee"  is  clearly  a  clerical  error  in  copy- 
ing for  "Vice,"  for  the  evidence  shows  that 
Nunn  at  that  time  was  ''Vice  and  Deputy 
Consul  €reneral  of  U.  S.,*'  in  London.  He 
signs  himself  in  above  capacity  and  *'ex  of- 
ficio notary  public."  The  Judge  of  probate  of 
Graham  county  adjudged  that  "the  foregoing 
deed  has  been  duly  acknowledged"  and  orders 
ed  it  to  registration.  Rev.  St  U.  S.  §  1674  (U. 
S.  Comp.  St.  1901,  p.  1149),  in  force  at  that  date, 
provides  for  '•vice"  and  "deputy"  consuls,  and 
section  1750  (page  1196)  confers  upon  every 
"consular  officer"  the  "authority  and  powers 
of  a  notary  public" ' 
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Code  N.  O.  I  1245  (4),  authorized  such  ac- 
knowledgments to  be  taken  before  ''any  am- 
bassador, minister,  consul  or  commercial 
agent  of  the  U.  &"  This  would  seem  to  in- 
clude any  consul,  whether  consul,  consul  gen- 
eral or  vice  or  deputy  in  view  of  the  United 
Statea  statute,  supra,  giving  to  every  "con- 
sular officer"  the  authority  and  power  of  a  no- 
tary public.  It  was  so  held  in  Mott  v.  Smith, 
16  Cal.  533;  1  A.  &  B.  Bnc.  506,  note  1.  But 
to  make  the  matter  sure,  the  curative  statute 
(Laws  1905,  a  451,  8  2,  now  Revisal  1905,  | 
1024)  validates  acknowledgments  before  "vice 
consuls  and  vice  consuls  general."  Validating 
statutes  of  this  nature  have  always  been  with- 
in the  power  of  the  General  Assembly  (Tatom 
V.  White,  95  N.  C.  453),  though  such  statute 
would  not  be  valid  against  a  deed  from  the 
same  grantor  duly  registered,  or  a  lien  ac- 
quired against  the  grantor,  before  the  vali- 
dating act  (Barrett  v.  Barrett,  120  N.  C.  127, 
26  S.  B.  691,  36  L.  R.  A.  226).  But  the  vali- 
dation of  the  probate  of  a  deed  from  Stickney 
to  the  plaintiff  would  be  good  against  the  de- 
fendant, who  does  not  claim  under  Stickney. 

The  second  exception  is  that  there  is  a  de- 
fect tn  the  privy  examination  of  the  wife  of 
Stickney.  If  so,  she  might  claim  her  dower 
against  the  plaintiffs  if  she  outlived  her  hus- 
band, but  that  is  a  matter  that  does  not  con- 
cern the  defendant  The  land  when  entered 
was  In  Cherokee  county.  When  granted  it 
lay,  as  the  Jury  finds,  in  Graham,  because 
that  county  had  been  then  cut  off  in  1872 
from  Cherokee.  There  is  notliing  irregular  in 
this.  Harris  v.  Norman,  96  N.  C.  59,  2  S.  E. 
72,  has  no  application.  There  the  entry  and 
surveys  were  of  land  in  Watauga,  when  at 
the  time  of  the  entry  and  survey  the  land 
claimed  lay  .in  Mitchell  and  had  never  been 
in  Watauga.  The  grant  to  Stickn^  is  of 
"640  acres  lying  and  being  in  the  county  of 

Cherokee,  section  No. In  district  No.  6, 

warrant  No.  6,317,  It  being  part  of  the  land 
lately  acquired  by  treaty  from  the  Cherokee 
Indians,  and  sold  in  obedience  to  an  act  of  the 
General  Assembly  of  this  state,  bounded  as 
follows,  viz.:  Beginning  on  a  Sipanish  oak 
and  hickory  and  runs  west  with  Mauney's 
lien  three  hundred  and  twenty  poles  to  a  stake 
at  the  comer  of  E.  L.  Morron's  survey,  thence 
north  three  hundred  and  twenty  poles*  to  a 
rock  in  Big  Snaw  Bird  creek,  thence  east 
three  hundred  and  twenty  poles  to  a  cucum- 
ber, thence  south  to  the  beginning,  as  by  the 
plat  on  file  In  the  office  of  the  Secretary  of 
State."  The  court  properly  held  that  if  in 
fact  the  land  lay  in  Cherokee  when  entered 
and  by  reason  of  the  creation  of  Graham 
county  it  lay  In  the  latter  county  when  grant- 
ed, the  fact  that  the  grant,  following  the 
words  of  the  entry,  described  the  land  as  be- 
ing In  C9]erokee  would  not  invalidate  the 
grant 

There  was  uncontradicted  evidence  that 
Big  Snow  Bird  creek  IS  entirely  In  Graham 


county,  and  evidence  identifying  the  begin- 
ning comer  and  the  location  of  the  land,  aa 
claimed  by  the  plaintiffs,  but  it  was  in  evi- 
dence that  district  No.  6  is  still  in  ChercriLee. 
The  plaintiffs  contended  that  this  was  a  mere 
clerical  error  for  No.  9,  in  which  district  their 
evidence  showed  that  the  beginning  comer 
and  boundaries  actually  lay,  which  district 
is  now  in  Graham.  The  court  charged  the 
jury:  "Now,  if  you  should  find  from  the  evi- 
dence from  the  time  the  survey  was  actually 
made  that  the  corner  of  6,317  was  established 
at  the  point  marked  'Hickory*,  and  the  other 
comers  made  as  called  for  in  the  deed  at  that 
location,  then  it  would  be  your  duty  to  an- 
swer the  third  issue,  *Yes.' "  The  defwidant's 
exception  to  this  charge  cannot  be  sustained. 
Higdon  V.  Rice,  119  N.  C.  623,  26  S.  E.  256, 
and  cases  there  cited.  In  Houser  v.  Belton, 
82  N.  C.  858,  51  Am.  Dec  891,  the  Jury  were 
allowed  to  ^nd  that  a  comer  which  in  the  deed 
read  "east"  of  ft  certain  creek  should  have 
been  written  'Vest.*'  Here  the  real  contention 
was  over  the  location  of  the  land,  and  the 
Jury,  upon  evidence  and  on  a  proper  charge* 
have  found  the  issue  for  the  plaintiffs. 
No  error. 


(152  N.  c.  71^ 
McBRAYER  v.  HARRItiU 

(Supreme  Court  of  North  Carolina.     May  27* 

1910.) 

1.   MOBTQAGBS    (|    90*)— NeCESSITT    OF    ReGIS- 
TBATION. 

Although  Revisal  1905, 1  982,  provides  that 
a  mortgage  shall  be  a  lien  only  from  its  registra- 
tion as  between  the  parties  to  a  mortgage  or 
deed,  the  instrqment  is.  valid  without  registra- 
tion ;  and  it  is  also  valid  as  against  the  person- 
al representative  of  the  mortgagor. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  199,  200 ;  Dec  Dig.  S  90.*] 

2.  EiXEOUToas  and  Administratobs  (§  402*)^ 
Sale  or  Pbopebtt—Patment  of  Cuaimb, 
Under  Revisal  1905,  8  87.  subd.  1,  provid- 
ing that  debts  of  a  decedent  which  by  law  have 
a  specific  lien  on  property  are  debts  of  the  first 
class  as  to  order  of  payment:  an  unregistered 
mortgage  upon  property  of  a  decedent  is  a  debt 
of  the  first  class  having  a  specific  lien,  with 
priority  over  all  other  classes  of  debt  and  on 
a  sale  of  the  property  by  the  mortgagors  admin- 
istrator, after  payment  of  a  prior  mortgage,  the 
remaining  proceeds  should  have  been  devoted 
to  the  payment  of  the  unregistered  mortgage, 
and  not  to  other  claims,  after  notice  of  the 
plaintiffs  mortgage. 

[Ed,  Note.— For  other  cases,  see  Bbcecutors 
and  Administrators,  Dec.  Dig.  §  402.*] 

Appeal  from  Superior  Court,  Rutherford 
County;   M.  H.  Justice,  Judge. 

Action  by  T.  O.  McBrayer  against  R.  M. 
Harrill.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

R.  S.  Eaves  and  B.  A.  Justice,  for  appel- 
lant McBrayer,  McBrayer  &  McRorie,  for 
appellee. 

CLARK,  C.  J.  This  is  an  action  by  the 
plaintiff  (appellant)  to  recover  out  of  the 
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defend&xit,  administrator,  and  the  surety  on 
his  administration  bond,  a  smn  due  by  the 
defendant's  Intestate  which  was  secured  by  a 
second  mortgage  on  realty,  which  mortgage 
was  unregistered  at  the  date  of  the  debtor's 
death,  and  remained  so  for  some  time  after 
the  order  to  sell  the  realty  to  make  assets. 

The  appellant  states  in  his  brief:  "The 
sole  question  before  the  court  Is:  Will  a 
mortgage  not  recorded  till  after  the  death 
of  the  mortgagor  create  a  lien  from  the  date 
of  its  registration  as  against  other  simple 
debtB?"  But  In  fact  no  subsequent  registra- 
tion Is  necessary.  Revisal,  §  982,  provides 
that  a  mortgage  shall  be  a  lien  only  from  its 
registration.  But,  as  between  the  parties, 
a  mortgage  or  deed  is  valid  without  registra- 
tion. Wallace  v.  Cohen,  111  N.  C.  103,  15  8. 
B.  892 ;  Deal  v.  Palmer,  72  N.  C.  582 ;  Leg- 
gett  v.  Bullock,  44  N.  C.  283.  The  personal 
representative  stands  in  the  shoes  of  his  tes- 
tator or  intestate,  and  the  unregistered  mort- 
gage has  the  same  lien  as  it  had  between  the 
imrties.  The  mortgaged  property  brought 
enough  to  pay  both  mortgages  over  and  above 
the  costs  of  the  sale.  After  paying  off  the 
costs  of  sale  including  defendant's  commis- 
sions on  the  sale  and  the  taxes  on  the  mort- 
gaged property,  and  the  first  mortgage,  the 
surplus  left  should  have  applied  to  the  lien 
of  plaintiff's  unregistered  second  mortgage. 
It  was  a  specific  lien  with  priority  over  all 
other  classes  of  debt  (Revisal,  I  87  [ID  to 
the  extent  of  the  net  proceeds  of  the  realty 
covered  by  the  mortgage.  Jones  on  Mortgages 
(6th  Ed.)  i  509,  Jones,  Chattel  Mortgages, 
f  239,  which  are  cited  with  approval  in  Wil- 
liams V.  Jones,  95  N.  CL  508;  Hinkle  v. 
Greene,  125  N.  C.  489,  35  S.  E.  554.  It  seems 
that  the  personal  representative  of  the  debt- 
or applied  the  proceeds  of  the  sale  of  the 
realty,  after  paying  off  the  amount  of  the 
first  mortgage,  to  other  claims,  after  notice 
of  the  plaintiff's  unregistered  mortgage.  He 
was  evidently  under  the  erroneous  impres- 
sion that,  the  plaintifTs  mortgage  being  un- 
r^istered  at  the  death  of  the  mortgagor, 
the  plaintiff  had  no  specific  lien.  This  was 
error. 

The  Judgment  below  is  reversed. 


Ofis  N.  c.  7e7) 

BRYAN  V.  COWLBS  et  al. 

OSupieme  Court  of  North  Carolina.     May  27, 

.     1910.) 

1.  BbOKSBS   (I   86*)  —  COMPENSAITON  —  B2vi- 

DENCE— Special  Contract. 

In  an  action  for  services  In  selling  real  es- 
tate, evidence  held  insufficient  to  establish  plain- 
tilTs  claim  made  on  a  special  contract. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
THg.  f§  11»-120;  Dea  Dig.  S  86.*] 

2.  Affbai«  and  Bbbob  ({|   1062*)— Habitless 

EbB0»-<*SuBMI88I0N  OF  ISSUES. 

In  an  action  for  services  based  both  on  a 
special  contract  and  on  quantum  meruit,   re- 


versible error  cannot  be  predicated  on  submis- 
sion of  the  plaintiff's  demand  on  a  special  con- 
tract not  sustained  by  the  evidence,  where  It 
is  clear  that  this  claim  was  rejected  by  the 
jury,  which  evidently  awarded  a  verdict  for 
plaintiff  on  the  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4218;    Dec.  Dig.  §  1062.*] 

3.  WoBK  AND  Labob  ({  28*)— Beoovsbt  fob 
Sebvices— Evidence.  ^ 

Evidence  held  to  support  a  quantum  meruit 
claim  for  services  in  a  sale  of  land. 

[Ed.  Note.— For  other  cases,  see  Worlc  and 
Labor,  Cent  Dig.  {  55 ;  Dec.  Dig.  i  2a*] 

Appeal  from  Superior  Court,  Watauga 
County;    Council!,  Judge. 

Action  by  W.  L.  Bryan  against  CJhas.  H. 
Cowles  and  another,  executors  of  Calvin  J. 
Ck>wles,  deceased.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Plaintiff  brought  this  action  against  C.  J. 
Cowles,  deceased,  defendants'  testator,  before 
his  decease,  and  after  his  death  the  present 
defendants  qualified  as  his  executors  and 
were  made  parties.  Plaintiff  In  first  cause 
of  action  sues  for  $10,950,  which  he  alleges 
Is  due  him  under  a  paper  writing,  dated  Feb- 
ruary 13,  1897,  and  hereinafter  set  out  on  ac- 
count of  the  alleged  sale  of  the  defendants' 
testator's  timber  lands ;  and  in  a  second  cause 
of  action  he  sues  for  the  same  amount,  which 
he  alleges  is  due  him  upon  the  quantum  meru« 
It  on  account  of  alleged  sale  of  said  lands. 
Defendants  denied  any  and  all  liability  for 
plaintifTs  claim.  On  the  trial  the  Jury  ren- 
dered the  following  verdict:  "In  what  sum, 
If  any,  are  defendants  indebted  to  the  plain- 
tiff? Answer:  $5,000."  Judgment  on  ver- 
dict for  plaintiff,  and  defendants  excepted 
and  appealed. 

Flnley  &  Hendren,  T.  0.  Bowie,  and  Manly 
&  Hendren,  for  appellants.  L.  D.  Lowe  and 
T.  A.  Love,  for  appellee. 

PER  CURIAM.  We  have  carefully  con- 
sidered the  record  and  exceptions  noted,  and 
are  of  opinion  that  there  has  been  no  revers- 
ible error  committed  to  defendants'  prejudice. 

It  appeared  that  in  1903,  1904,  and  1905, 
the  testator,  Calvin  J.  Cowles,  had  conveyed 
large  bodies  of  mountain  land,  to  wit,  over 
7,300  acres,  to  certain  purchasers  at  an  aver- 
age price  of  |4  per  acre ;  the  amount  receiv- 
ed therefor  being  $29,364.40,  and  plaintiff 
claimed  that  these  sales  were  brought  about 
as  result  of  plaintiff's  labor  and  efforts,  and 
under  and  by  virtue  of  a  special  contract  be- 
tween plaintiff  and  defendant  plaintiff  was 
to  have  all  the  proceeds  of  said  sale  over  and 
above  $2.50  per  acre  net  to  the  owner,  O.  J. 
Cowles ;  the  amount  of  plaintiff's  demand  in 
this  aspect  of  the  case  being  something  over 
$10,000.  In  case  this  claim  is  not  estab- 
lished, plaintiff  makes  demand  on  a  quan- 
tum meruit  for  services  rendered  in  effecting 
said  sales.    The  court  submitted  the  claim  to 
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the  JuiT  in  both  aspecti  and  on  a  aingle  tene, 
and  the  jury,  as  stated,  rendered  a  verdict  in 
plalnturs  favor  for  $5,000,  for  which  Judg- 
ment was  entered* 

On  consideration  of  the  testimony,  we  con- 
cur with  defendants  In  the  position  that  the 
plaintiff  has  failed  to  establish  his  claim 
made  on  the  spedal  contract  According  to 
plaintiff,  this  phase  of  his  demand  was  made 
to  reat  on  a  letter  written  by  the  testator  to 
plaintiff,  in  reference  to  a  sale  of  these  lands, 
bearing  date  February  18,  18d7,  and  In  terms 
as  follows :  ''Wllkesboro,  N.  C,  February  13, 
1897.  W.  L.  Bryan,  Esq. — Dear  Sir:  I  am 
glad  you  contemplate  a  visit  to  Washington 
City  to  effect  a  sale  of  a  large  body  of  moun- 
tain land;  and  as  I  have  property  of  that 
kind  which  I  would  like  to  find  a  market  for, 
I  authorize  you  to  make  sale  of  as  much  as 
six  thousand  acres,  at  not  less  than  two  and 
50-100  dollars  .per  acre,  net ;  one  and  25-100 
dollars  cash  and  one  and  25-100  dollars 
on  one,  two  and  three  years,  bearing  dix 
per  cent  interest,  interest  pasrable  annual- 
ly, and  the  deferred  payments  secured  by 
mortgage  on  the  land  situated  in  Wilkes  and 
Watauga  counties  and  west  of  Lewis  Creek 
Fork.  I  repeat  the  price  per  acre,  which  is 
to  be  two  dollars  and  fifty  cents,  net.  Of 
course,  I  give  good  titles;  but  to  enable  me 
to  clear  them  of  liens  it  may  be  necessary 
for  the  purchasers  to  advance  money  or  to 
pay  Into-  the  office  a  part  of  the  above  pur- 
chase money.  Wishing  you  success,  I  am, 
respectfully,  Calvin  J.  Cowles" — ^wlth  evi- 
dence tending  to  show  a  sale  after  and  in  pur- 
suance of  authority  contained  in  the  letter. 

Defendants,  denying  that  plaintiff  proper- 
ly interpreted  the  letter,  further  offered  in 
evidence  two  letters  of  later  date  in  terms 
as  follows: 

"Wilkesboro,  N.  0.,  July  1,  18»7.  W.  L. 
Bryan,  Esq. — Dear  Sir:  Tours  of  the  12th 
ult  duly  received.  Nothing  since  from  you. 
We  are  now  four  (4)  months  away  from  the 
period  of  your  deal  with  Pennsylvania 
friends;  and,  so  far  as  I  can  see,  there  is 
little  If  any  progress  to  the  goal.  The  money 
promised  and  so  much  needed.  This  is  ex- 
tremely discouraging.  Being  compelled  to 
have  money,  I  have  concluded  to  throw  my 
lands  open  to  the  first  applicant  If  you  come 
first,  you  have  it;  but  if  others  come  first, 
with  the  cash  or  its  equivalent,  before  you 
do,  why.  Just  let  him  have  it  ^  you  see 
where  I  stand.  Land  for  sale.  'First  come, 
first  served.'  I  hope  you  will  get  it,  but  all 
depends  on  celerity.  Respectfully  yours, 
[Signed]  Calvin  J.  Cowles." 

"Wllkesboro,  N.  C.July  19,'  1897.  W.  U 
Bryan,   Esq.— Dear  Sir:     Yours  of  2d,  8d 

and Inst,  to  hand — three  letters.    So  far, 

nobody  has  appeared  amongst  us  with  money 
to  buy  lands;  and,  speaking  for  myself,  I 
repeat  that  I  am  open  for  a  trade.  You  have 
doubtless  been  disappointed.  This  has  led 
to  dlsappolntDitQt  all  along  the  line.    If  your 


folks  were  here  now,  $r  if  they  beat  the  Dot- 
son  set,  you  will  gee  my  land;  but  I  cannot 
extend  the  time  only  when  the  money  Is  in 
sight  My  necessities  are  too  great  to  allow 
much  lapse.  S.  J.  G.  and  Absher  have  given 
H.  an  option  of  thirty  days  only.  Yours  tru- 
ly* [Signed]  Calvin  J.  Oowles." 

And  we  are  disposed  to  agree  with  defend- 
ants that  if  the  letter  relied  on  by  plaintiff 
had  amounted  to  the  contract  as  claimed  by 
him,  these  subsequent  letters  written  before 
any  sale  or  contract  or  <^tion  looking  to  that 
end  had  been  effected  would  have  amounted 
to  a  revocation  of  the  agreement ;  but  we  do 
not  think  that  a  proper  construction  of  the 
first  letter  supports  the  plaintiff's  position, 
that  it  was  a  binding  agreement  to  allow 
plaintiff  all  over  $2.50  that  the  lands  might 
net  defendant  It  was  simply  an  authority  to 
sell  at  the  price  indicated,  and  if  more  was 
obtained,  the  increase  was  to  inure  to  the 
owner's  benefit  the  plaintiff  to  be  paid  for 
what  his  services  were  worth,  if  such  was 
the  understanding  and  agreement  of  the  par- 
ties in  the  light  of  all  the  attending  facts 
and  circumstances.  We  are  of  opinion,  there- 
fore, that  his  honor  should  not  have  submit- 
ted the  plalntiflTs  demand  to  the  Jury  in  the 
aspect  of  a  claim  under  and  by  virtue  of  a 
special  contract  We  do  not  think,  however, 
that  this  should  be  held  for  reversible  error, 
because  It  Is  perfectly  plain,  from  a  perusal 
of  the  testimony  and  the  charge  of  the  court 
and  verdict,  that  this  claim  was  rejected  by 
the  Jury.  The  lands  sold  were  over  7,000 
acres  at  an  admitted  price  of  $4  per  acre, 
and,  if  the  Jury  had  sustained  plaintiff's  de^ 
mand  on  a  general  contract  the  claim  would 
have  been  not  less  than  $10,000.  The  Jury 
have,  therefore,  evidently  awarded  this  ver- 
dict on  the  quantum  meruit,  and,  unless  there 
was  error  in  submitting  the  claim  in  this 
phase  of  the  matter,  we  do  not  think  the  re- 
sult of  the  trial  should  be  disturbed.  Rhyne 
V.  Rhyne,  161  N.  C.  400.  66  8.  B.  848. 

There  was  abundant  testimony  to  support 
such  a  claim.  The  evidence  on  the  part  of 
plaintiff  tended  to  show  that  after  the  writ- 
ing of  the  letter  of  February,  1897,  the  plain- 
tiff was  engaged  for  six  years  and  over  in 
the  endeavor  to  effect  a  sale  of  these  lands 
for  testator;  that  he  spent  both  time  and 
money  in  such  service,  and  that  this  was  done 
with  the  full  knowledge  and  approval  of  the 
testator;  and  that  the  sale  was  brought 
about  by  reason  of  plaintlfTs  labor  and  efforts 
to  that  end.  This  view  pf  the  case  was  submit- 
ted to  the  Jury  under  a  charge  free  from  error, 
and  their  verdict  is  Justified  on  the  testimonj- 
and  the  familiar  principle  last  stated  In 
Winkler  v.  KlUlan,  141  N.  C.  575,  54  S.  E.  540, 
115  Am.  St  Rep.  694,  as  follows:  ^It  is  or- 
dinarily true  that  where  services  are  render- 
ed by  one  person  for  another,  which  ace 
knowingly  and  voluntarily  accepted,  without 
more,  the  law  presumes  that  such  services 
are  given  and  received  In  eacpectatlon  of  b^ 
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lug  paid  for,  and  will  imply  a  promiae  to  pay 
what  th^  are  reasonably  wortiL" 

There  la  no  error  dlsdoaed  in  the  record, 
and  the  judgment  In  plalntUTs  fayor  i«  af- 
firmed. 

No  error. 

062  N.  C.  7») 

HARBISON  F.  AliLEN  et  aL 

(Sapreme  Coart  of  North  Carolina.     May  27, 

1910.) 

1.  Removal  of  Gausbs  (S  73*)— Divebss  Cit- 
izenship —  Reluct  S)xcbbdino  Jubibdio- 
TioNAL  Amount. 

A  caoBe  between  dtizenB  of  different  states, 
wherein  plaintiff  sought  $2,000  damages  and  a 

germanent  injunction  to  prevent  his  land  from 
ecoming  "wholly  worthless/*  is  removable  as 
a  cause  wherein  the  relief  asked  for  exceeds  the 
jariadictional  amount. 

[Bd.  Note.— For  other  cases,  see  Removal  of 
Causes,  Dec  Dig.  |  73.*] 

2.  Removal  or  Causes  (|  116*)— Etvect  or 
Valid  Petitiow— Dissolution  or  Injunc- 
tion. 

On  filing  in  apt  time  a  valid  petition,  the 
court's  jarisdiction  is  determined,  and  defend- 
ant's remedy,  as  to  an  injunction  granted  in  the 
cause,  is  by  motion  in  the  federal  court  to  dis- 
solve it 

[S>d.  Note.— For  other  case£,  see  Removal  of 
CSanaes,  Dec.  Dig.  i  116.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  M.  H.  Justice,  Judge. 

Action  by  J.  M.  Harbison  against  W.  H. 
Allen  and  others.  Defendants*  motion  to 
remove  the  cause  was  refused,  and  they  ap- 
peaL    Reversed. 

Avery  &  Brvln,  for  appellanta.  J.  F« 
Spalnhour,  for  app^ee. 

CLARK,  C  J.  It  was  orror  to  refuse  the 
motion  of  the  defendants  to  remove  the  cause 
to  the  United  States  Circuit  Court.  The  pe- 
tition and  bond  were  filed  In  apt  time;  The 
court  finds  as  a  fact  that  the  controversy  is 
wholly  between  dtisens  of  different  states 
and  wholly  determinable  between  them.  The 
eoart  farther  finds  that  plaintiff,  In  his  com* 
plaint,  asks  dania0e8  In  the  amount  of  $2,000 
and  a  permanent  injunction  against  defend- 
ants, and  that  d^endants  claim  in  their  pe* 
titlon  for  removal  that  the  granting  of  this 
injonctlon  will  deprive  them  of  property  to 
the  amount  of  $8,000  over  and  above  the  $2,- 
000  claimed  by  plaintiff  for  damages  accrued. 
Upon  these  findings,  defendants  were  entitled 
to  a  removal  of  the  cause. 

In  Corp.  Oom.  v.  R.  R.»  135  N«  a  80,  47 
8.  E.  229,'  the  court  cttes  with  approval,  R. 
R.  T.  McOonnell  (C  C.)  82  BM.  86,  which 
lays  down  the  rule' in  equity  cases  as  to  re- 
movals: ''It  Is  the  value  of  the  whole  ob- 
ject of  the  suit  to  complainant  which  deter- 
mines the  amount  In  controversy." 

In  Ayers  v.  Watson,  118  U.  6.  004,  5  Sup. 
Ct.  641,  28  L.  Ed.  1008  (a  case  decided  when 
the  jurisdictional  amount  was  $500  Instead 


of  $%000,  as  now),  Justice  Bradleyt  for  the 
court,  says :  "The  plaintllTs  petition  demand- 
ed the  recovery  of  the  land  and  $500  dam- 
ages. This  was  certainly  a  demand  for 
more  than  $500,  unless  It  can  be  supposed 
that  the  land  itself  was  worth  nothing  at 
all,  which  will  hardly  be  presumed.  Sheriff 
V.  Turner,  119  Fed.  (C.  a)  281 ;  R.  R.  v.  Oon- 
ningham  (a  C.)  103  Fed.  708;  Smith  v. 
Blvins  (0.  O.)  56  Fed.  852." 

In  the  case  at  bar  the  plaintiff  seeks  $2,000 
damages  and  a  permanent  Injunction.  Plain- 
tiff states  In  his  complaint  that,  unless  de- 
fendant is  restrained,  plaintiff's  two  tracts  of 
land  *'will  be  rendered  wholly  worthless."  He 
claims  $2,000  for  damages  already  done.  That 
is  as  far  as  he  could  go  without  making  his 
cause  removable.  But  he  goes  further,  and 
asks  the  benefit  of  a  permanent  injunction 
to  prevent  his  lands  from  becoming  *'wholly 
worthless."  If  that  relief  Is  worth  one  penny, 
he  has  exceeded  the  jurisdictional  amount, 
upon  his  own  showing. 

"Where  a  bill  in  equity  is  filed  to  abate 
a  nuisance  or  to  set  aalde  a  deed,  or  for  a 
decree  giving  other  mandatory  or  preventive 
relief.  It  is  the  value  of  the  property  of 
which  the  defendant  may  be  deprived  by  the 
decree  sought  which  is  the  test  of  jurisdic- 
tion, and  not  the  dalm  of  plaintiff  alone." 
Baltimore  v.  Postal  Co.  (a  C.)  62  Fed.  502; 
18  Bnc  PI.  &  Pr.  270. 

"Where  the  object  of  a  suit  is  to  restrain 
the  use  of  property  by  a  party  other  than  the 
owner,  the  right  to  use  the  property  is  the 
matter  In  dispute,  and  the  value  of  such  right 
determines  the  question  of  jurisdiction."  Ole- 
son  V.  R.  R.  (a  C.)  44  Fed.  1. 

'^he  sum  or  value  of  the  matter  In  dispute 
which  conditions  the  jurisdiction  of  a  federal 
court  1b  the  amount  or  value  of  that  which 
the  complainant,  seeks  to  recover,  or  the 
amount  or  value  of  that  which  the  defendant 
win  lose  If  the  complainant  obtains  the  re- 
covery he  seeks."  Cowell  v.  Water  Co.,  121 
Fed.  63,  57  C.  C.  A.  893. 

**It  is  conceded  that  the  pecuniary  value  of 
the  matter  In  dispute  may  be  determined  noA 
only  by  the  m<mey  judgment  prayed,  where 
such  is  the  case,  but  in  some  casei^  by  the 
Increased  or  diminished  value  of  the  prop> 
erty  directly  affected  by  the  relief,  or  by 
the  pecuniary  results  to  one  of  the  parties 
immediately  from  the  judgment"  Smith  v. 
Adams,  130  U.  S.  174,  9  Sup.  Ct  569,  32  U 
Ed.  895. 

"Where  property  itself,  or  Its  title,  is  In 
litigation,  or  some  question  per  se  affecting 
Its  enjoyment  and  possession.  Its  value  Is 
the  real  matter  In  controversy,  as  distinguish- 
ed from  the  dalm  of  the  contending  parties." 
1  Enc  PI.  &  Pr.  726. 

"In  a  suit  In  equity  for  an  injunction,  the 

value  of  the  matter  in  dispute  Is  that  of  the 

I  object  of  the  bill,  namely,  tlie  value '  to  the 

I  complainant  of  the  right  for  which  he  prays 
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protection,  or  the  value  to  defendant  of  the 
acts  of  which  plaintiff  prays  preyention,  to- 
gether with  the  amount  of  damages  which 
plaintiff  claims  he  has  already  sustained,  and 
prays  to  have  awarded  to  him."  84  Cyc. 
1235;  Scott  v.  Donald,  165  U.  S.  107,  17 
Sup.  Ot.  262,  41  L.  Ed.  648. 

The  appellants  ask  that  we  also  pass  upon 
the  exception  for  granting  the  injunction. 
But  upon  filing  in  apt  time  a  valid  petition 
to  remove,  the  Jurisdiction  of  the  state  court 
determined.  The  remedy  of  the  appellants  is 
by  motion  in  the  federal  court  to  dissolve 
the  injunction. 

Reversed. 


C152  N.  C.  €72) 

GODWIN  V.  PARKER. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  Insane  Persons  (§  61*)  —  Contract  — 
Knowledge  of  Insanity. 

Where  plaintiff  obtained  a  contract  for  the 
conveyance  of  real  estate  from  a  person  who 
he  knew  had  been  adjudged  insane,  while  un- 
der such  adjudication  such  contract  would  be 
regarded  as  void  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  93;   Dec.  Dig.  8  61.*] 

2.  Cancellation  op  Instruments  (§  59*)— 
Conveyance  by  Insane  Person  —  Condi- 
tions Precedent. 

Where,  after  plaintiff  obtained  a  contract 
for  the  sal^  of  real  estate  from  an  adjudicated 
insane  person,  he  entered  into  possession  and 
placed  improvements  on  the  land  of  the  value  of 
$475,  and  remained  in  possession  for  nearly 
eight  years,  receiving  the  rental  value  of  the 
land,  which  was  $100  per  year,  the  insane  per- 
son, on  obtaining  a  decree,  vacating  the  con- 
tract was  not  liable  for  the  improvements; 
plaintiff  not  being  required  to  account  for  prior 
rents  and  profits  received  nor  entitled  to  charge 
defendant  with  taxes  assessed,  etc. 

[IDd.  Note.'For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  §  124;   Dec  Dig.  |i 
59.*] 

Appeal  from  Sui>erior  Court,  Harnett  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  H.  L.  Godwin  against  T.  A.  Park- 
er, as  guardian  of  Bud  Tart,  to  compel  spe- 
cific performance  of  a  contract  for  the  sale 
of  real  estate.  From  a  judgment  for  plain- 
tiff, but 'requiring  him  to  pay  a  certain  sum 
for  improvement  on  the  land  and  imposing  a 
lien  thereon  for  the  amount,  defendant  ap- 
peals.    Reversed. 

The  plaintiff  brought  this  action  to  compel 
specific  performance  of  the  following  con- 
tract: 

''North  Carolina,  Harnett  County. 

"I,  Bud  Tart,  of  said  county  and  state,  have 
this  day  given  to  H.  U  Godwin  the  privilege 
of  erecting  a  store  building  on  my  lot  in 
Dunn,  N.  C,  the  same  being  lot  No.  11  in 
the  subdivision  of  the  original  lot  No.  8  in 
block  R  in  the  blueprint,  plan  of  town  of 
Dunn,  N.  C.  The  said  H.  L.  Godwin  has  the 
privilege  of  remaining  in  possession  of  said 


lot  for  three  years  from  the  date  of  this  con- 
tract, and  he  is  required  to  keep  the  taxes 
paid  on  said  lot  And  it  is  agreed  and  under- 
stood, and  I  do  hereby  bind  myself,  my  heirs, 
executors  and  administrators  to  make  a  good 
and  lawful  deed  to  H.  L.  Godwin,  his  heirs 
or  assigns,  upon  the  receipt  of  the  sum  of 
$360,  which  must  be  paid  indefinitely  (im- 
mediately) upon  the  expiration  of  this  con- 
tract, or  at  any  time  before  it  expires. 
"This  June  17,  1902. 

his 

••Bud    X    Tart    [Seal.] 
mark 

"H.  L.  Godwin.    [Seal.]" 

His  honor  submitted  the  following  issues 
to  the  jury,  which  were  responded  to  as  set 
out:  "(1)  Did  the  plaintiff  and  the  defendant 
Bud  Tart  execute  the  contract  set  out  in 
the  complaint?  Answer:  Yes.  (2)  Did  Bud 
Tart,  at  the  time  of  executing  the  said  con- 
tract have  sufficient  mental  capacity  to 
make  same?  Answer:  No.  (3)  If  not  did 
the  plaintiff  have  notice  of  said  mental  in- 
capacity? Answer:  Yes.  (4)  What  was  the 
value  of  said  lot  on  the  17th  day  of  June, 
1902?  Answer:  $360.  (5)  What  was  the 
value  of  the  improvements  put  on  said  land 
by  H.  L.  Godwin?  Answer:  $1,000.  (6)  What 
was  the  annual  rental  value  of  the  lands  be- 
fore the  improvements  were  put  upon  it  by 
the  plaintiff?  Answer:  Nothing.  (7)  What 
was  the  annual  rental  value  after  the  im- 
provements were  put  upon  it  by  the  plaintiff? 
Answer:    $100." 

Upon  the  verdict  his  honor  rendered  the 
following  judgment:  *'This  cause  came  on  for 
trial  at  the  November  term,  1909,  of  the  sn- 
perior  court  of  Harnett  county,  before  W.  R. 
Allen,  judge,  and  a  jury,  and  the  jury  having 
returned  their  verdict,  as  appears  in  the  rec- 
ord, it  is,  upon  said  verdict  and  the  admis- 
sions in  the  pleadings,  considered  and  ad- 
judged that  the  defendant  Bud  Tart  is  the 
owner  in  fee  of  the  lot  described  in  the  com- 
plaint and  that  he  is  entitled  to  recover 
possession  thereof  of  the  plaintiff,  H.  L.  God* 
win,  upon  the  payment  to  him  of  the  sum  of 
one  thousand  dollars,  the  value  of  the  im- 
provements placed  on  said  land  by  the  plain- 
tiff. And  it  further  appearing  to  the  court 
that  the  defendants  still  refuse  to  perform 
the  contract  referred  to  In  the  issue,  and 
that  they  demand  possession  of  said  lot  ^t 
is  further  considered  and  adjudged  that  said 
sum  of  one  thousand  dollars  is  due  to  the 
plaintiff,  H.  L.  Godwin,  and  the  same  is  a 
lien  on  said  lot  and,  upon  failure  to  pay  the 
same  within  ninety  days,  it  Is  ordered  that 
the  said  lot  be  sold  for  the  satisfaction  there- 
of by  N.  A.  Townsend  and  EL  F.  Young,  now 
appointed  commissioners  for  that  purpose, 
who  shall  report  their  proceedings  to  this 
court  It  is  further  ordered  that  each  party 
pay  his  costs.  Let  the  pleadings  be  amended^ 
if  so  advised." 
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The  plaintiff  testified,  over  the  objection 
of  the  defendant,  that  he  had  been  In  poases- 
sion  of  the  lot  since  June,  1902;  that  he 
knew  Bud  Tart  had  been  In  the  asylum;  that 
he  returned  to  the  asylum  at  Raleigh ;  that 
the  building  put  by  him  on  the  lot  cost  him 
$475,  not  exceeding  $500;  that  Its  rental 
value  was  $100  per  year;  that  he  had  re- 
ceived the  rents;  that  he  had  tendered  the 
amount  he  was  to  pay  to  defendant  Parker, 
as  guardian  of  Bud  Tart,  and  demanded  a 
deed  from  him;  that  Parker  declined  to  make 
the  deed.  Another  witness  for  plaintiff  tes- 
tified that  Bud  Tart,  at  times,  looked  danger- 
ous. The  summons  showed  service  on  Dr. 
James  McKee,  superintendent  of  the  State's 
Hospital  at  Raleigh,  N.  C,  where  Bud  Tart 
was  confined;  the  service  was  made  June 
17,  1905.  There  was  evidence  that  the  un- 
improved lot  was  worth,  in  June,  1902,  from 
$300  to  $400,  and  that  it  had  since  then  in- 
creased in  value.  The  defendant  tendered 
the  following  judgment:  "This  cause  coming 
on  to  be  heard  and  being  heard  before  his 
honor,  W.  R.  Allen,  and  a  Jury,  and  the  is- 
sues answered  as  follows  (here  follow  the  is- 
sues as  set  out  above):  It  is  now  consider- 
ed, ordered,  and  adjudged  that  the  defend- 
ants, Bud  Tart  and  his  guardian,  T.  A.  Park- 
er, recover  of  the  plaintiff,  H.  L.  Godwin,  the 
possession  of  the  said  land  described  in  the 
complaint;  and  it  is  further  ordered  and 
decreed  that  the  paper  writing  or  contract 
referred  to  and  set. out  in  the  complaint  be 
canceled  of  record;  and  It  Is  further  ad- 
judged that  the  plaintiff  pay  the  costs  of  this 
action,  to  be  taxed  by  the -clerk.*' 

To  the  Judgment  of  the  court,  defendant 
excepted  and  appealed  to  this  court. 

E.  F.  Toung  and  H.  E.  Norrls,  for  appel- 
lant. Godwin  &  Townsend  and  J.  O.  Clif- 
ford, for  appellee. 

MANNING,  J.  In  our  opinion,  the  Judg- 
ment of  his  honor  is  not  supported  by  the 
adjudications  of  this  court  The  Jury  found 
that  Bud  Tart  was  Insane  at  the  time  he  at- 
tempted to  contract  with  the  plaintiff,  and 
his  insanity  was  known  to  the  plaintiff.  Up- 
on a  verdict  establishing  the  same  facts,  this 
court,  in  Greekmore  v.  Baxter,  121  N.  C.  31, 
27  S.  E.  994,  said:  "The  first  two  issues 
found  facts  which  constitute  fraud  in  law. 
No  other  kind  of  fraud  was  charged  in  the 
pleadings;  and  the  third  issue,  referring  to 
actual  fraud  in  fact,  is  neither  necessary  nor 
contradictory.  It  cannot  be  doubted  that  any 
one  dealing  with  an  insane  person,  knowing 
his  insanity,  deals  with  him  at  his  own  per- 
il" •The  ground  upon  which  courts  of  equity 
Interfere  to  set  aside  the  contracts  and  other 
acts,  however  solemn,  of  persons  who  are 
idiots,  lunatics,  and  otherwise  non  compos 
mentis,  is  fraud.  Such  persons  being  in- 
capable, in  point  of  capacity,  to  enter  into 
any  valid  contract  or  to  do  any  valid  act, 
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every  person  dealing  with  them,  knowing 
their  incapacity,  Ig  deemed  to  perpetrate  a 
meditated  fraud  upon  them  and  their  rights.*' 
Story,  Eg.  Jur.  §  227;  Adams,  Eq.  188;  Odom 
V.  Biddick,  104  N.  C.  515,  10  S.  E.  609,  7  L. 
R.  A.  118,  17  Am.  St  Rep.  686 ;  In  Sprinkle 
V.  Wellborn,  140  N.  O.  163,  52  S.  E.  668,  3 
h.  R.  A.  (N.  S.)  174,  111  Am.  St  Rep.  827, 
Mr.  Justice  Walker,  speaking  for  this  court, 
said:  "If,  therefore,  one  person  Induces  an- 
other, who  lacks  this  capacity  or  this  free- 
dom, to  enter  into  an  apparent  contract,  equi- 
ty will  not  recognize  the  transaction,  how- 
ever, as  one  auhor  says,  it  may  be  fenced  by 
formal  observances,  but,  deeming  it  fraudu- 
lent, will  in  prefer  cases  afford  relief  against 
it  at  the  suit  of  the  party  imposed  upon.  Fet- 
ter on  Equity,  143.  On  this  ground,  the  con- 
tracts of  idiots,  lunatics,  and  other  persons 
non  compos  mentis  are  generally  regarded,  in 
a  certain  sense,  as  invalid.  It  has  been  said 
by  many  courts  that  the  contracts  of  a  luna- 
tic, made  after  the  fact  of  insanity  has  been 
judicially  ascertained,  are  absolutely  void, 
and  that  he  can  have  no  power  to  contract 
at  all  until  there  Is  reversal  of  the  finding 
and  he  is  permitted  to  resume  control  of  his 
property.  Fetter,  Eq.  143;  Odom  v.  Riddick, 
104  N.  C.  515  [10  S.  E.  609,  7  L.  R.  A.  118, 
17  Am.  St  Rep.  686]."  Beeson  v.  Smith,  149 
N.  G.  142,  62  S.  E.  88a  The  plahitiff's  evi- 
dence established  the  fact  that  the  Insanity 
of  Bud  Tart  had  been  Judicially  ascertained, 
for  it  appeared  that  he  had  previously  been 
committed  to  the  State's  Hospital  for  the 
care  of  the  insane,  and  the  verdict  establish- 
es the  fact  of  his  insanity  at  the  time  of  the 
alleged  contract,  to  the  knowledge  of  the 
plaintiff.  In  Greekmore  v.  Baxter,  supra, 
this  court  said:  **Gourts  of  equity  always 
protect  innocent  purchasers  as  far  as  pos- 
sible, and  ordinarily  place  the  parties  back 
in  statu  quo,  when  it  can  be  done  without 
injury  to  either;  but  if  any  one  contracts 
with  a  lunatic,  knowing  his  insanity,  he  must 
bear  alone  whatever  loss  arises  from  the 
transaction.*'  The  evidence  of  the  plaintiff 
himself  shows,  however,  that  a  reversal  of 
the  Judgment  can  work  no  loss  or  inequity 
to  him;  he  has  now  had  possession  of  the 
property  for  nearly  eight  years,  at  a  rental 
of  $100  per  year,  and  the  improvements  put 
by  him  on  the  lot  cost  him,  by  his  own  evi- 
dence, $475.  From  this  statement  it  clear- 
ly appears  that  the  plaintiff  will  sustain  no 
loss  by  the  improvements  placed  by  him  up- 
on the  property.  In  no  event  Is  he  entitled  to 
betterments.  It  is  our  opinion  that  his  honor 
should  have  signed  the  Judgment  tendered  by 
the  defendant,  and  that  he  was  in  error  In 
signing  the  judgment  tendered  by  plaintiff. 
We  therefore  reverse  the  Judgment  of  his 
honor  and  direct  judgment  to  be  entered  in 
accordance  with  this  opinion,  without  liabili- 
ty to  the  plaintiff  to  further  account  for  the 
rents  and  profits  by  him  received  to  Junb 
17^  1910,  and' without  charge  to  the  defend- 
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ant  for  the  taxes  which  may  have  been  as^ 
sessed  against  said  property,  and  which  are 
to  be  a  charge  against  the  plaintiff.     The 
plaintiff  will  pay  the  costs  of  this  action. 
Reversed. 
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COORE  T.  SEABOARD  AIR  LINE  RT.  CO. 

(Supreme  Goart  of  North  Carolina.     May  27, 

1910.) 

1.  Masteb  and  Servant  (f  264*)— Action  fob 
Injuries  —  Pleadinq — '  'Material     Vabi- 


ANCB. 


tt 


A  complaint  by  an  Injured  brakeman  al- 
leged that  the  engineer  negligently,  and  without 
any  warning,  applied  the  steam,  and  violently 
jerked  the  slack  out  of  the  train,  causing  plain- 
tiff to  miss  his  footing,  whereby  he  was  thrown 
between  the  cars,  etc.,  and  that  when  the  en- 
gineer started  the  train  he  was  working  on  top 
in  the  act  of  stepping  from  one  car  to  another, 
and  that  as  the  train  was  started  and  the  cars 
were  jerked  apart  he  fell  between  them  and 
was  Injured,  lleld^  that  there  was  no  variance 
between  the  complaint  and  evidence  that  the 
engiqeer  started  the  train  at  a  hi^h  rate  of 
speed,  and  that  if  there  was  it  was  immaterial, 
in  view  of  Revlsal  1905,  fi  615,  providing  no 
variance  shall  be  deemed  material  unless  the 
adverse  party  is  actually  misled  to  his  prejudice 
in  suing  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  861-876;  Dec  Dig.  S 
264.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4408.] 


2.  Pleading  (§  398*)— Matkbial  Vabiancb— 
Proof  of  Beino  misled— Nbcebsitt. 

Under  Revlsal  1006,  §  515,  providing  that 
a  party  claiming  to  have  been  misled  by  a  vari- 
ance in  maintaining  his  case  on  the  merits  shall 
prove  that  fact  and  in  what  respect  he  has  been 
so  misled,  the  variance  will  be  deemed  imma- 
terial in  the  absence  of  such  proof. 

[E3d.  Note.— For  other  case&  see  Pleading, 
Cent.  Dig.  §  1338 ;  Dec.  Dig.  |  8d8.*] 

3.  Appeal  and  E«bbob  (fi   1053*)— Habmlbss 

EBBOB— WiTHDBAWAL   OF  EVIDENCE. 

Withdrawal  of  testimony  from  considera- 
tion of  the  jury  cares  any  error  in  admitting 
it. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  4178-4184;  Dec  Dig.  | 
1053  ;♦  Trial,  Cent  Dig.  |  077.] 

4.  Tbial  (8  260*)— iNSTBUonoNB— Rbqubsts. 

So  far  as  a  request  to  diarge  is  substantial- 
ly given,  error  cannot  be  predicated  on  its  re- 
fusal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  651-050 ;    Dec  Dig.  §  260.*] 

5.  Masteb  and  Sebvant  (§  137*)— Injubt  to 
Bbakeman— Nbolioence  of  Conductob  OB 
Engineeb— Rbcovebt  Thebefob. 

If  a  conductor  orders  a  brakeman  to  go  up 
on  the  cars,  release  the  brakes,  and  signal  to 
the  engineer  when  to  start,  and  while  he  is 
performing  this  duty  the  engineer  moves  the 
train  in  obedience  to  a  signal  from  the  conduct- 
or, and  the  brakeman  is  thereby  thrown  from 
a  car  and  injured  as  the  proximate  result  of 
the  negligence  of  the  conductor  or  engineer,  he 
may  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fif  270-278;  Dec  Dig.  S 
137.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;  Lyon,  Judge. 


Action  by  Thos.  J.  Coore  against  the  Sea- 
board Air  Line  Railway  Company.  From  a 
judgment  for  plaintiff,  defaidant  appeals. 
Affirmed. 

Douglas  &  Lyon  and  H.  F.  Seawell,  for 
appellant  Walter  H.  Neal  and  U.  L.  Spence, 
for  appellee. 

WALKER,  J.  Tbis  action  was  brought  by 
the  plaintiff  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  him  while 
engaged  in  the  performance  of  his  duties  as 
a  brakeman  in  the  service  of  the  defendant 
The  plaintiff  alleged  that  he  was  ordered  by 
the  conductor  to  go  up  on  the  freight  cars, 
which  were  coupled  to  an  engine,  for  the  pur- 
pose of  giving  a  signal  to  the  engineer  to  start 
the  train,  and  of  attending  to  his  other  duties. 
That  when  he  was  on  the  top  of  one  of  the 
cars,  and  about  to  step  to  another  car,  the 
engineer,  without  any  signal  or  warning  from 
him,  but  after  receiving  a  signal  from  the 
conductor  to  go  ahead,  suddenly  and  negli- 
gently started  the  train  and  violently  jerked 
out  the  slack,  which  caused  him  to  fall  as  he 
was  passing  from  one  car  to  the  other.  There 
was  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant  The  plaintiff, 
when  testifying  in  his  own  behalf,  was  per- 
mitted by  the  court  to  state  that  "the  engi- 
neer started  off  at  a  high  rate  of  speed — 
quick  start"  The  defendant  objected  to  this 
testimony  upon  the  ground  that  it  is  not  al- 
leged in  the  complaint  that  the  engineer  start- 
ed the  train  at  a  high  rate  of  speed.  The  al- 
legation of  the  complaint  is  that  the  engineer 
suddenly,  negligently,  carelessly,  and  without 
any  signal  or  warning  to  the  plaintiff,  applied 
the  steam  to  the  engine  and  violently  jerked 
the  slack  out  of  the  said  train,  pulling  the 
cars  further  apart,  and  causing  the  plaintiff 
to  miss  his  footing,  and  thereby  he  was 
thrown  between  the  said  cars  and  seriously 
injured.  It  is  further  alleged  that,  at  the 
time  the  train  was  started  by  the  engineer, 
the  plaintiff  was  walking  along  the  running 
board  on  the  top  of  the  car,  and  was  in  the 
act  of  stepping  on  the  running  board  of  the 
car  immediately  in  the  rear,  which  waB 
coupled  to  the  one  upon  which  he  was  walk- 
ing, and  that  as  the  train  was  started  an^ 
the  cars  were  jerked  apart  he  fell  between 
them  and  was  injured. 

It  is  provided  by  Revlsal  1906,  f§  510»  KLQ^ 
as  follows:  *'No  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  shall  be 
deemed  milterial,  unless  it  has  actually  mis- 
led the  adverse  party  to  bis  prejudice  in 
maintaining  his  action  upon  the  merita. 
Whenever  it  shall  be  alleged  that  a  party  hmm 
been  so  misled,  that  fact  shall  be  proved  to 
the  satisfaction  of  the  court,  and  in  what 
respect  he  has  been  misled;  and  thereupon 
the  Judge  may  order  the  pleading  to  be 
amended  upon  such  terms  as  shall  be  Just. 
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Where  the  rarianoe  is  not  material  as  pro- 
Tided  in  the  preceding  section,  the  Judge  may 
direct  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amend- 
ment without  costs-" 

We  do  not  think  there  was  any  substantial 
variance  between  the  allegation  of  the  com- 
plaint and  the  proof.  If  there  was  any  va- 
riance at  all,  it  was  immaterial,  and,  if  mate- 
rial, the  defendant  did  not  comply  with  the  re- 
quirements of  the  sections  in  the  Revlsal  to 
which  we  have  referred.  There  was,  though, 
no  variance,  as  it  clearly  appears  by  the  alle- 
gation in  the  complaint  and  the  proof  that  the 
plaintiff  was  injured  before  the  train  had  ac- 
quired any  speed,  and  that  his  fall  between 
the  cars  was  caused  by  the  sudden  and  unex- 
pected movement  of  the  train,  which  Jerked 
the  cars  apart  This  exception  is  without  any 
merit. 

The  court  i>ermitted  the  plaintiff,  as  a  wit- 
ness, in  his  own  behalf,  to  testify  that  he  was 
acting  carefully  when  he  stepped  from  the  one 
car  to  the  other,  but  afterwards  withdrew 
this  testimony  from  the  consideration  of  the 
jury.  The  defendant  duly  excepted  to  the 
testimony,  but  the  withdrawal  of  the  same 
cured  the  error  of  the  court,  if  any  was  com- 
mitted. Bridgers  v.  Dill,  97  N.  0.  225,  1  S.  B. 
707;   Cowles  v.  Lovin,  135  N.  0.  488»  47  S.  E. 

em 

The  defendant  requested  the  court  to 
charge  the  Jury  that  the  defendant,  upon  the 
allegations  of  the  complaint  and  proof,  is  not 
liable  for  a  sudden,  violent,  or  careless  jerk 
of  the  train,  nor  for  a  Jerk  without  a  signal, 
unless  the  same  was  necessary  in  the  hand- 
ling of  the  train,  there  being  no  evidence  that 
it  was  unnecessary.  We  think  the  instruction 
was  substantially  given  by  the  court,  except 
in  the  following  respect:  The  court  charged 
the  Jury  that  if  the  engineer  should  not  have 
started  the  train  without  a  signal  from  the 
plaintiff,  and  he  did  start  it  and  jerked  the 
cars  apart,  so  that  the  plaintiff  was  thrown 
between  the  cars  and  engine,  and  if  the  Jury 
should  further  find  that  the  act  of  the  en- 
gineer was  the  proximate  cause  of  the  injury, 
they  should  answer  the  first  issue,  *'Yes ;"  and 
if  they  did  not  find  the  facts  to  be  as  above 
stated,  they  should  answer  the  Issue,  **No." 
If  the  conductor  ordered  the  plaintiff  to  go 
up  on  the  cars»  release  the  brakes,  and  signal 
to  the  engineer  when  to  start  the  train,  and 
while  the  plaintiff  was  in  the  performance 
of  his  duty  the  engineer  moved  the  train  in 
obedience  to  a  signal  from  the  conductor,  who 
had  given  the  order  to  the  plaintiff,  and  the 
plaintiff  was  thereby  thrown  from  the  car 
and  injured,  as  the  proximate  result  of  the 
negligent  act  of  the  conductor  or  the  engineer, 
we  are  unable  to  see  why  the  plaintiff  is  not 
entitled  to  recover.  Redman  v.  Railroad,  160 
N.  G.  400,  64  S.  B.  195;  Railroad  v.  Murray, 
55  E:an.  386,  40  Pac.  046. 


It  is  unnecessary  to  consider  the  other  ex- 
ceptions, as  some  of  them  were  withdrawn, 
and  those  remaining  have  been  sufficiently 
considered  and  disposed  of  by  what  we  have 
already  said. 

No  error. 

(152  N.  C.  710) 

HIGHWAY    COMMISSION    0¥    VALLEY- 
TOWN  TP.  V.  C.  A.  WEBB  &  CO. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  Towns   (I   52*)--Pubuc   Roads— Bonds- 
Power  TO  ISSUE. 

Under  Laws  1905,  c.  210,  as  amended  by 
Laws  1909,  c.  237,  authorizmg  the  highway 
commission  of  Valleytown  township  to  im];)rove 
the  public  roads  of  the  township,  and  to  issne 
bonds  of  the  township  not  exceeding  $25,000 
to  pay  necessary  expenses,  the  commission  has 
no  power  to  issue  bonds  in  addition  to  the  $25,- 
000  without  the  special  approval  of  the  Legis- 
lature. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  §  90;   Dec.  Dig.  |  52.*] 

2.  Municipal  Cobpobations  (|  72*)— Indkbt- 

BDNESS— NECBSSABT    EXPENSES— TEBMS    AND 

Conditions. 

While  the  special  approval  of  the  Legisla- 
ture is  not  required  to  enable  a  municipality  to 
contract  a  debt  for  necessary  expenses,  the  Leg- 
islature may  prescribe  the  terms  and  conditions 
upoQ  which  such  a  debt,  or  any  other  debt,  may 
be  incurred. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  176;  Dec.  Dig.  | 
72.*] 

Appeal  from  Superior  Court,  CSierokee 
County ;  J.  S.  Adams,  Judge. 

Submitted  controversy  by  the  Highway 
Commission  of  Valleytown  Township  against 
C.  A.  Webb  &  Co.  Judgment  for  defendant 
and  plaintiff  appeals.    Affirmed. 

Dillard  &  Bell  and  T.  H.  Calvert,  for  ap- 
pellant 

WALKER,  J.  This  case  was  submitted  to 
the  court  below  as  a  controversy  without  ac- 
tion, under  the  statute,  to  determine  the 
validity  of  certain  bonds  proposed  to  be  Is- 
sued by  the  plaintiff,  and  wh*lch  the  defend- 
ants had  contracted  to  purchase.  They  re- 
fused to  pay  for  the  bonds  upon  the  ground 
that  the  plaintiff  had  no  power  to  issue 
them,  and  that,  therefore,  when  Issued,  they 
would  be  invalid.  It  appears  from  the  case 
agreed  that  the  plaintlfT  was  Incorporated 
by  the  Public  Acts  of  1905,  c.  210,  and  was 
vested  with  all  the  powers,  rights,  duties, 
and  authority  of  the  board  of  county  com- 
missioners, with  respect  to  the  public  roads 
of  Valleytown  township.  By  the  acts  of 
1909,  c  237,  the  plaintiff  was  authorized  to 
improve  and  macadamize  the  public  roads 
of  the  said  township,  and  for  that  purpose 
it  was  authorized  to  issue,  coupon  bonds  of 
the  township  "for  an  amount  sufficient,  not 
exceeding  $25,000,  to  pay  the  necessary  ex- 
penses of  constructing  and   improving  and 
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macadamizing  the  public  roads  In  the  town- 
ship, and  to  sell  the  same  publicly  or  prlyate- 
ly,  at  not  less  than  their  par  yalue."  Bonds 
to  the  amount  of  $25,000  were  issued  in  ac- 
cordance with  the  terms  and  proTisions  of 
the  act  of  1909,  and  were  sold  by  the  com- 
mission, and  the  proceeds  applied  In  con- 
structing, improving,  and  macadamizing  the 
public  roads  in  the  township,  but  it  was 
found  that  the  amount  realized  from  the 
sale  of  the  bonds,  namely,  $25,000,  was  not 
sufficient  to  carry  out  the  scheme  of  im- 
provement contemplated  by  the  commission. 
It  was  thereupon  decided  that  additional 
bonds  be  issued,  to  an  amount  not  exceed- 
ing $75,000,  and  the  defendants  contracted 
to  buy  the  same.  The  question,  therefore,  is 
whether  the  commission  has  the  power,  under 
the  law,  to  issue  any  additional  bonds  with- 
out the  special  approval  of  the  Legislature. 
This  question  has  been  so  recently  decided, 
after  a  thorough  investigation  and  full  dis- 
cussion by  this  court,  that  it  would  seem  to 
be  now  well  settled  that  no  such  power  re- 
sides in  the  commission.  While  the  expense 
of  improving  and  macadamizing  the  public 
roads  may  be  conceded,  for  the  sake  of  ar- 
gument, to  be  a  necessary  expense,  we  held  in 
Wadsworth  v.  Concord,  133  N.  a  587,  45  S. 
E.  948,  that  wherever  the  debt  of  a  munici- 
pality is  to  be  incurred,  even  for  a  necessary 
expense,  it  is  within  the  province  of  the  Leg- 
islature to  prescribe  the  terms  and  conditions 
upon  which  municipal  corporations  may  en- 
ter Into  a  contract,  by  which  such  a  debt  is 
incurred.  This  principle  was  approved  in 
Davis  V.  Fremont,  135  N.  a  538,  47  S.  B.  671. 
We  recognized  the  correctness  of  the  prin- 
ciple in  the  case  of  Wharton  v.  Greensboro, 
149  N.  C.  62,  ^  S.  B.  740.  In  the  recent  case 
of  Burgin  v.  Smith,  151  N.  O.  561,  66  S.  E2. 
607,.  the  subject  was  fully  discussed  by  Mr. 
Justice  Manning,  and  It  was  held  by  the 
court  that  where  the  right  to  incur  a  debt, 
even  for  a  necessary  expehse,  was  limited  to 
a  certain  amount  by  an  act  of  the  Legisla- 
ture, that  amount  could  not  be  exceeded 
where  the  contract  was  an  entire  one,  and 
we  further  held  that  the  Legislature  had  the 
constitutional  power  to  restrict  or  limit  the 
amount  of  indebtedness  to  be  Incurred  by  a 
county  or  municipality,  even  for  a  necessary 
expense.  The  court  cited  and  approved  High- 
tower  V.  Raleigh,  150  N.  a  569,  65  S.  E.  279, 
in  which  we  held  that,  "while  it  is  within 
the  province  of  the  court  to  determine  what 
are  necessary  public  buildings,  and  what 
classes  of  expenditure  fall  within  the  defini- 
tion of  necessary  expenses  of  a  municipal 
corporation,  the  authority  for  determining 
the  kind  of  building  which  is  needed,  or  what 
would  be  a  reasonable  cost  for  It,  Is  not  with- 
in the  purview  of  the  judicial  authority,  but 
Is  vested  in  the  Legislature  and  the  mu- 
nfcipal  authorities,  and  not  in  the  courts." 
We  have  held  at  this  term.  In   Ellison  v. 


Williamston,  67  S.  E.  255,  that  the  Legisla- 
ture has  the  power  to  restrict  the  authority 
of  a  municipality  to  issue  bonds.  The  case 
of  Burgin  v.  Smith,  was  approved,  and  It 
was  said  by  Mr.  Justice  Hoke,  when  refer- 
ring to  the  previous  decisions  of  this  court 
upon  the  question  now  presented,  that  where 
the  limit  as  to  the  amount  of  bonds  is  fixed 
by  the  Legislature  in  the  act  authorizing 
them  to  be  Issued  by  the  municipality,  the 
latter  cannot  exceed  that  limit  without  fur- 
ther legislative  sanction.  It  may  'be  said  gen- 
erally that  in  all  such  cases  the  Legislature 
has  plenary  power  to  control  the  action  of 
the  municipalities  in  this  state  in  the  crea- 
tion of  any  indebtedness,  even  for  necessary 
expenses,  and  there  is  nothing  in  the  Con- 
stitution which  is  in  conflict  with  this  state- 
ment of  the  law.  When  that  instrument  is 
read  as  a  whole,  it  appears  to  have  been  the 
intention  that  the  Legislature  should  have 
complete  control  and  authority  in  such  mat- 
ters. We  do  not  mean  to  say  that  the  special 
approval  of  the  General  Assembly  is  re- 
quired In  order  that  a  municipality  may  con- 
tract a  debt  for  necessary  expenses,  but  only 
to  decide  that  where  the  Legislature  does 
take  action  and  restrict  the  right  of  a  mu- 
nicipality to  contract  a  debt,  even  for  neces- 
sary expenses,  by  limiting  the  indebtedness 
to  a  certain  amount,  it  is  only  exercising 
power  which  is  clearly  recognized  by  the 
Constitution.  There  was  no  error  in  the 
ruling  of  the  court,  by  which  its  decision  was 
given  against  the  plaintiff  upon  the  case 
agreed. 
Afllrmed* 


OSi  N.  c.  e63) 

WELLS  et  al.  v.  BOARD  OP  COM'RS  OP 
CHEROKEE  COUNTY. 

(Supreme  Court  of  North  Carolina.     May  27» 

1910.) 

1.  HioHWATS    (I   lis*)— Daicaokb— AonoN— 
Natubb— Monet  Demand. 

A  suit  to  compel  county  commissioners^  to 
pay  damages  caused  by  laying  out  a  road  im- 
provement is  one  to  enforce  a  money  demand. 

[Ed.  "Note.— For  other  cases,  see  Highways, 
Dec  Dig.  i  11&*] 

2.  HlQHWATS     (9     US*)  — Bbtabushiowt  — 
Damages— LiABiLiTT. 

Acts  1906,  c  210,  providing  for  the  govern- 
ment of  the  roads  of  a  particiilar  township  by 
a  special  commission,  exempts  the  township 
from  the  general  road  law,  including  the  provi- 
sion of  Revisal  1905,  |  2685,  malung  damages 
assessed  for  new  roads  a  county  charge;  and 
hence  the  remedy  to  recover  damages  assessed 
is  against  the  township  road  officers,  and  not 
against  the  county  commissioners. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  I   Ua*] 

Appeal  from  Superior  Court,  Caierokee 
County;  Ferguson,  Judge. 

Mandamus  suit  t>y  H.  N.  Wells  and  others 
against  the  Board  of  CommiSisioners  of  Cher- 
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okee  Comity.    From  a  Judgment  for  defend- 
ant, pedtioners  appe&l.    Petition  dismissed. 

Upon  tlie  hearing  his  honor  rendered  the 
following  judgment: 

"I]\  the  above-entitled  case  the  summons 
was  made  returnable  to  August  term  of  the  su- 
I^erior  court.  See  summons.  An  alternative 
mandamus  issued  returnable  on  second  Mon- 
day in  August,  being  the  first  day  of  said 
term,  commanding  the  board  of  commission- 
ers to  pay,  or  cause  to  be  paid,  the  several 
sums  of  the  respective  petitioners,  or  show 
cause  why  they  did  not  It  appears  from  the 
statute  creating  the  highway  commission  of 
Valleytown  township  and  the  petition  filed 
herein  that  the  proceedings  were  regular,  and 
that  the  jury  assessed  the  damages  as  claim- 
ed by  the  respective  petitioners,  and  that  the 
report  of  the  Jury  was  confirmed  by  the  said 
highway  commission  of  Valleytown  township, 
and  that  demand  has  been  made  on  the  board 
of  commissioners  for  payment  of  the  respec- 
tive sums  assessed  as  damages,  and  payment 
refused.  On  the  call  of  the  petition  for  hear- 
ing the  respondents  did  not  answer,  but 
moved  the  court  to  transfer  the  case  to  the 
appearance  or  summons  docket,  to  be  tried 
as  other  civil  actions.  This  motion  was 
based  on  the  contention  that  the  suit  was  for 
a  money  demand.  With  light  before  the 
court,  the  motion  of  the  board  of  county  com- 
missioners was  granted  and  the  petitioners 
excepted.  The  board  of  commissioners  filed 
a  demurrer  to  the  petition.  After  argument  it 
was  agreed  by  and  between  counsel  that  the 
judge  should  take  the  papers  and  review  the 
former  ruling  as  well  as  to  render  judgment 
on  the  demurrer  and  render  his  decision  out 
of  term. 

"I  am  of  the  opinion:  That  the  statute 
creating  the  highway  commission  is  author- 
ized by  the  Constitution.  That,  so  far  as  ap- 
pears from  the  petition,  the  proceedings  were 
r^ular  and  damages  assessed  just  I  regard 
the  report  of  the  jury  laying  ofT  the  roads 
and  assessing  the  damage,  and  the  confirma- 
tion of  the  report  of  the  highway  commission 
of  equal  and  no  greater  force  than  the  report 
of  a  jury  appointed  by  the  board  of  commis- 
sioners under  section  2685  of  Revlsal  of  1905. 
That  in  neither  instance  Is  the  county  or  in- 
dividual bound  by  the  report  but  the  same  Is 
subject  to  review  by  the  board  of  county 
commissioners.  That  said  board  may  allow 
the  claim  for  damages  aa  reported,  or  may 
Increase  or  decrease  the  damages  as  awarded, 
or  disallow  it  altogether,  and  from  such  order 
the  individual  may  appeal  to  the  superior 
court  if  so  advised,  or  taxpayer  of  the  coun- 
ty, bj  making  himself  a  party  to  the  action, 
may  appeal  to  the  superior  court.  This  being 
my  view  of  the  law  and  method  of  procedure, 
I  sustain  the  demurrer,  an4  adjudge  that  the 
petlttoners  pay  the  cost  of  the  proceeding; 
The  petitioners,  if  so  advised,  have  leave  to 
formally  present  the  report  to  the  board  of 


commissioners  of  Cherokee  county,  take  such 
other  course  as  to  them  may  seem  most  ad- 
visable." 

Dlllard  &  Bell,  for  appellants.  Ben  Posey 
and  W.  M.  Axley,  for  appellee. 

BROWN,  J.  As  we  construe  the  act  to  im- 
prove the  public  roads  in  Valleytown  town- 
ship, in  Cherokee  township,  Cherokee  county 
(chapter  210.  Acts  1905),  this  proceeding  can- 
not be  maintained. .  We  agree  with  his  honor 
that  the  mandamus  Is  sought  to  enforce  a 
money  demand,  but. in  our  opinion  it  Is  not 
a  money  demand  paya'ble  from  the  general 
funds  of  Cherokee  county,  and  a  mandamus 
win  not  lie  against  its  board  of  commissioners 
to  compel  payments. 

The  aforesaid  act  created  a  body  corporate 
under  the  name  of  the  highway  commission 
of  Valleytown  township,  and  gave  to  such 
commission  complete  jurisdiction  over  the 
roads  of  that  township,  including  the  laying 
out  of  new  roads  as  well  as  the  repair  and 
maintenance  of  all  roads.  The  act  provides 
for  the  election  of  commissioners  by  the  jus- 
tice of  the  peace  of  the  township  and  also  for 
the  appointment  of  a  secretary  and  treasurer. 
It  also  provides  that  all  road  taxes  for  Valley- 
town township  in  the  hands  of  the  sheriff  be 
paid  over  to  such  treasurer,  and  that  all  mon- 
eys arising  from  taxes  in  that  township  levied 
for  road  purposes  be  kept  separate  to  be  ex- 
pended upon  the  roads  of  the  township.  Sec- 
tion 4  of  the  act  provides:  •*The  treasurer  of 
said  highway  commission  shall  make  pay- 
ments out  of  the  road  funds  belonging  to  said 
township  only  upon  the  written  order  signed 
by  the  president  and  secretary  of  the  commis- 
sion." It  Is  contended  that  by  section  2685  of 
the  Revlsal  of  1905  the  damages  assessed  on 
account  of  laying  out  public  roads  are  deemed 
and  made  a  county  charge.  That  is  true  unr 
der  the  general  road  law,  but  Valleytown 
township  has  a  road  law  of  its  own  which 
exempts  It  from  the  general  road  law  of  the 
state. 

Under  that  law,  the  remedy  of  petitioners 
is  to  be  had  by  proceedings  against  that  corpo- 
rate body  and  treasurer  thereof. 

Petition  dismissed. 


0B2  N.  C.  715) 

FORTUNE  V.  HUNT  et  aL 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.   DEEOS     (8     129*)— CONSTBUCnON— INTEBEST 

Conveyed. 

A  deed  stated  that  in  consideration  of  $800 
the  grantor  conveyed  the  property  specified  to 
the  grantee  named,  who  was  the  widow  of  the 
grantor's  son,,  "during  her  widowhood,  then  to 
hf  r  children,  the  heirs  of  said  son.  The  gran- 
tor warranted  the  premises  to  said  grantee  "dur- 
!n|^  her  lifetime  or  widowhood,  then  to  the  said 
heirs  of  her  husband  (the  grantor's  son)  for- 
ever, in  the  following  manner,  to  wit,  William 
Hunt  is  to  pay  $50  to  E.  S.  Hunt,  $50  to  John 
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Hunt,  and  $5  to  Collace  Hunt,  and  to  the  hein 
of  my  daughter  Blizabeth  Hunt,  namely,  AJaa- 
Une  and  Sarah  Hunt,  $50.  The  above  obliga- 
tion being  filled,  the  lands  above  described  to 
belong  to  William  Hunt  and  his  heirs,  forever." 
Held,  that  the  deed  should  be  construed  as  giv- 
ing the  widow  a  life  estate,  with  remainder  in 
fee  to  her  children  who  were  the  children  of  the 
grantor's  son,  and  as  charging  the  interest  of 
one  of  the  children,  William  Hunt,  with  the 
payment  of  $155. 

[E2d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §i  360-^64 :   Dec.  Dig.  |  129.*] 

2.  Deeds  (|  d7*)'—OoN8TBnoTiON— Repugnant 
Clauses. 

If  there  are  repugnant  clauses  in  a  deed, 
the  first  clause  will  controL 

|E3d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  fi  269 ;   Dec.  Dig.  fi  97.*] 

3.  Appeal  and  Ebbob  (|  984*)— Obdebs  Re- 
viewable—Taxation  OF  Costs. 

Under  Revisal  1905,  §  1208(7),  providing 
that  all  costs  and  expenses  in  partition  pro- 
ceedings, whether  by  sale  or  actual  division, 
shall  be  taxed  against  either  party  or  apportion- 
ed among  the  parties  in  the  discretion  of  the 
court,  taxation  of  costs  in  partition  proceedings 
is  irreviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CentDig.  SS  3881, 3882 ;  DecDig.  1 984.*] 

Appeal  from  Superior  'Court,  Rutherford 
County;    J.   S.  Adams,  Judge. 

Action  by  Mrs.  M,  B.  Fortune  against  Hal 
Hunt  and  others.  Judgment  for  plaintiff, 
and   defendants   appeal.     Affirmed. 

See,  also,  149  N.  C.  358,  63  S.  E.  82. 

J.  M.  Carson,  for  appellants.  McBrayer 
&  McBrayer,  for  appellee. 

CLARK,  O.  J.  This  l8  a  petition  for  par- 
tition, transferred  upon  "Issue  of  title"  Join- 
ed to  the  superior  court  The  deed  execut- 
ed in  1870  recites  that  in  consideration  of 
$800  the  grantor  conveys  the  property  to 
''Elizabeth  Hunt"  (who  was  the  widow  of 
grantor's  son,  Alferla  Hunt)  "during  her  wid- 
owhood, then  to  her  children,  the  heirs  of 
said  Alferla  Hunt.**  Said  children  took  "as 
heirs"  in  fee  simple,  for  in  the  warranty 
clause  the  grantor  warrants  the  premises 
to  "said  Elizabeth  Hunt  during  her  lifetime 
or  widowhood,  then  to  the  said  heirs  of  her 
hushand,  Alferla  Hunt,  forever,  in  the  fol- 
lowing manner,  to  wit:  William  Hunt  Is 
to  pay  $50  to  E.  &  Hunt,  $50  to  John  Hunt, 
$6  to  Collace  Hunt,  and  to  the  heirs  of  my 
daughter  Elizabeth  Hunt,  namely  Alsaline 
and  Sarah  Hunt,  $50.  The  above  obligation 
being  filled  the  lands  above  described  to  be- 
long to  William  Hunt  and  bis  heirs,  for- 


«• 


ever. 

It  will  be  noted  that  the  life  tenant  paid 
$800.  It  is  to  be  presumed  that  the  remain- 
der, given  by  the  grantor  to  his  grandchil- 
dren, was  worth  much  more.  It  is  unreason- 
able to  suppose  that  the  grant  td  them  in 


the  conveying  clause  is  revoked  by  the  war- 
ranty clause,  or  that  inmiediately  after  the 
warranty  clause  warrants  the  premises  to 
"the  heirs  of  Alferla  Hunt,  forever,"  it  should 
Immediately  deprive  them  of  it  in  favor  of 
William  Hunt  upon  payment  by  him  to  Col- 
lace Hunt  of  $5,  on  payment  to  A.  W.  Hunt 
of  nothing,  on  payment  to  Elizabeth  Hnnt 
of  $50,  and  $50  to  her  daughters.  It  is  true 
that  the  warranty  clause  says  that  on  pay- 
ment of  above  sums  "the  lands  above  de- 
scribed to  belong  to  William  Hunt  aud  his 
heirs,  forever."  Bnt  this  is  strictly  con- 
strued, au  pied  du  lettre,  it  gave  to  William 
Hunt  the  life  estate  of  the  widow  as  well  as 
all  the  five  shares  of  the  remaindermen.  This 
would  contradict  the  entire  conveying  clause 
and  all  the  first  part  of  the  warranty  clause. 
both  of  which  gave  the  land  to  the  mother 
for  life  with  remainder  to  the  five  "heirs." 
The  true  meaning  is,  of  course,  that  upon 
payment  by  William  of  the  $155  William 
Hunt's  interest  in  the  lands  as  already  "de- 
scribed" is  to  go  to  him.  The  grantor  was 
evidently  charging  his  share  with  said  $155. 
which  $155  it  is  not  even  claimed  that  he 
has  ever  paid,  though  the  deed  was  made 
40  years  ago,  and  the  other  heirs  have  not 
sought  to  make  him  pay  it,  even  now.  Had 
the  clause  meant  to  cancel  all  the  previous 
parts  of  the  deed,  William  and  his  heirs  are 
barred  by  the  delay  for  40  years  to  pay  the 
$155  and  take  the  property. 

We  think  his  honor  correctly  held  that 
this  conveyance  was  to  the  widow  for  life, 
with  remainder  to  the  Gve  children  named, 
"heirs  of  Alferla"  (the  deceased  son  of  gran- 
tor) in  fee  simple,  and  one  of  them  (John> 
being  dead  without  Issue,  and,  the  life  ten- 
ant being  lately  deceased,  the  proceeds  of  the 
sale  were  properly  decreed  to  be  divided  in- 
to four  shares,  the  heirs,  or  assignees,  of 
each  of  the  four  taking  one-fourth,  as  recit- 
ed in  the  Judgment.  The  recital  in  the  war- 
ranty does  not  vitiate  the  conveying  clause. 
It  was  a  crude  attempt  to  charge  William 
Hunt's  share  with  payment  of  the  sundry 
amounts  set  out,  but  there  is  no  Judgment 
charging  said  sums  and  neither  side  excepts. 
If  there  are  repugnant  clauses  in  a  deed,  the 
first  will  control.  Wilklns  v.  Norman,  139- 
N.  C.  40,  61  S.  B.  797,  111  Am.  St  Rep.  767. 

Revisal  1905,  |  1288  (7),  provides  that  '*an 
costs  and  expenses"  in  partition  proceedings, 
whether  by  sale  or  actual  division,  shall  be 
"taxed  against  either  party  or  apportionec^ 
among  the  parties,  in  the  discretion  of  the 
court"  The  taxation  of  costs  is  therefore  Ir- 
reviewable. The  Judgment  is,  in  all  respects, 
afilrmed. 


WALKER  and  HOKE,  JJ.,  concur  In 
suit 
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(162  N.  G.  6») 

BROOKSHIRB  t.  ASHBVIU4B  ELBO 

TRICOO. 

(Supreme  Gonrt  of  North  Garolio*.     May  27, 

1910.) 

1.    Bf ABTKB    AND    SeSVANT    (|    180*)— FELLOW 

Sebvaxvts— Abolition  of  dootbinb— Stat- 

Revisal  1905,  |  2046,  making  every  rail- 
road company  liable  for  injuries  to  an  employ^ 
occasioned  by  the  negligence  of  any  other  em- 
ploy^, applies  to  street  railroads. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  EHg.  |  860;    Dec.  Dig.  {  180.*] 

2.  Master  and  Servant  rt  278*)— Injury  to 
Servant— Negligence--Evidence. 

In  an  action  for  injuries  to  a  servant  while 

assisting  in  handling  a  large  pole  for  use  for 

telegraph  and  telephone  wires,  evidence  held  not 

to  a^ow  actionable  negligence. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  S  954;   Dec.  Dig.  |  278.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  Justice,  Judge. 

Action  by  W.  J.  Brookfiblre  against  the 
Ashevllle  Electric  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  action  dismissed. 

Martin  &  Wright,  for  appellant  Craig, 
Martin  &  Thomason,  for  appellee. 

BROWN,  J.  This  action  was  brought  to  re- 
cover damages  from  the  defendant  on  account 
of  an  alleged  injury  to  plaintiff  while  worlc- 
tng  for  defendant  in  the  capacity  of  lineman, 
while  defendant  was  engaged  in  the  business 
of  operating  a  street  railway  and  ''putting  up 
and  taking  down  telegraph  and  telephone 
poles  and  wires.'* 

1.  While  possibly  not  necessary  to  a  de- 
cision of  this  case,  yet  we  deem  it  proper  to 
say  for  future  guidance  that  we  approve  the 
opinion  in  Hemphill  v.  Lomber  Co^  141  N.  C 
487,  54  S.  E.  420,  and  regard  it  as  settled  in 
this  state  that  the  fellow-servant  act  (Revis- 
al 1906,  9  2046)  applies  to  street  i^llways. 

2.  We  are,  however,  of  opinion  that  there 
is  no  sufficient  evidence  of  negligence  in  the 
record,  and  that  the  motion  to  nonsuit  should 
have  been  sustained.  The  only  witnesses 
examined  were  the  plaintiff  and  his  brother, 
Jim  Brookshire,  and  their  evidence  tends  to 
prove  that  the  injnry  to  plaintiff  was  the  re- 
sult of  an  accident  that  ordinary  prescience 
could  not  foresee  nor  ordinary  care  guard 
against  They,  with  four  others,  were  en- 
gaged in  unloading  large  poles  from  a  car, 
and  placing  them  in  position  for  use  on  de- 
fendant's line.  One  pole  rolled  into  the  edge 
of  the  lake  at  Riverside  Park.  In  getting  it 
ont,  Williams  and  Wilson  *'were  toting  on 
left-hand  side  of  pole,**  plaintiff  and  King  on 
right-hand  side,  and  Jim  Brookshire  and 
Reagan  were  "toting  the  tip  end  of  the  pole.** 
There  is  no  substantial  difference  in  the  testl- 
numy  of  the  two  witnesses.  Jim  Brookshire 
testifled  that  '*the  pole  was  lying  up  along 
the  side  of  the  lake,  and  we  started  to  'tote* 


the  pole  up  the  lake,  and  we  all  reached  down 
to  get  it  up,  and  Mr.  Wilson  and  Mr.  Williams 
were  so  much  taller  than  my  brother  and  Mr. 
Lon  King,  and  that  throwed  most  of  the 
weight  on  them,  and  the  pole  gave  a  kind  of 
turn,  and  let  my  brother  and  Mr.  Lon  King 
drop  down  a  little,  and  we  started  off  with 
the  pole,  and  Mr.  Wilson  said,  'Jeff,  come  up 
with  the  pole,*  and  Jeff  straightened  up,  and 
my  brother  said,  'Let  it  down,  boys;  I  am 
hurt*  *'  The  court  below  should  have  sustain- 
ed the  motion  to  nonsuit,  and  It  is  so  ordered. 
Reversed,  and  action  dismissed. 


062  N.  C.  745) 

HIPP  V.  CHAMPION  FIBRE  CO. 

(Supreme  Court  of  North  Carolina.     May  30, 

1910.) 

1.  Masteb  and  Servant  (|  180*)— Fellow 
Sebv ANTS— Abolition  of  Doctrine— Stat- 
utes. 

The   statute  abolishing  the  fellow-servant 

doctrine  applies  only  to  railroads. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  SS^SQS;    Dec  Dig.  i 

Z  Master  and  Servant  (§  185*)  — "Vios 
Principal'*— Who   Is. 

An  employ^  who  has  the  right  to  give  or- 
ders to  other  employes  and  to  enforce  obedience 
thereto,  and  who  has  the  right  to  report  and  to 
procure  the  discharge  of  the  other  employ^  who 
understand  the  relation  and  their  duty  to  obev, 
is  a  vice  principal,  and  the  employer  is  liable 
for  his  negligence  in  giving  orders  to  the  other 
employ^. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,    Cent   Dig.   §|   88&-421;    Dec   Dig. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7313-7816 ;   vol.  8,  p.  7827.] 

3.  Master  and  Servant  (|  278*)— In'jury  to 
Servant— Neolioengb— Evidence. 

Evidence  held  to  justify  a  finding  that  an 
order  to  servants  engaged  In  moving  to  a  lower 
level  appliances,  each  weighing  at  least  2,000 
pounds,  was  negligent,  authorizing  a  recovery 
from  the  master  for  injuries  to  a  servant  while 
carrying  out  the  order. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  95i-972,  977 ;  Dec  Dig. 
I  278.*1 

Appeal  from  Superior  Court,  Buncombe 
County;  Justice^  Judg& 

Action  by  W.  A.  Hipp  against  the  Cham- 
pion Fibre  Company.  From  a  judgment  for 
plaintiff,   defendant  appeals.     Affirmed. 

Civil  action  to  recover  damages  for  alleged 
n^ligence  of  -defendant  company  causing 
physical  injury  to  plaintiff.  There  was  evi- 
dence tending  to  show  that  plaintiff,  one  of 
a  squad  of  hands  engaged  in  moving  a  lot 
of  economizers,  in  shape  something  like  a 
steam  radiator,  each  weighing  not  less  than 
2,000  pounds,  had  his  hand  seriously  hurt  by 
reason  of  a  negligent  order  given  by  Ben 
Wright,  who  was  foreman  in  charge  of  the 
work.  The  testimony  on  part  of  plaintiff 
tended  to  show  that  Ben  Wright  at  the  time 
was  in  the  position  of  vice  principal  of  de- 
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f endant  company.  This  was  denied  by  d&> 
fendant,  and  the  alleged  negligence  was*  al- 
so denied,  and  evidence  offered  in  support 
of  both   posltlona 

The  Jury  rendered  the  following  verdict: 

"(1)  Was  the  defendant,  CShamplon  Fibre 
Company,  a  corporation  at  the  date  of  plain- 
tiff's injury?    Answer;   Yes;   by  consent 

•'(2)  Was  the  plaintiff,  W.  A.  Hipp,  Injur- 
ed by  the  negligence  of  the  defendant.  Cham- 
pion Fibre  Company,  as  alleged  in  the  com- 
plaint?   Answer:    Tes. 

"(3)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover?     Answer:     $750." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed. 

Martin  &  Wright,  for  appellant  Craig, 
Martin  &  Thomason*  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  We  find  no  reversible  error  in  the 
record.  Defendant  is  correct  in  the  posi- 
tion taken  that  our  statute,  abolishing  what 
is  known  as  the  "fellow-servant  doctrine," 
applies  only  to  railroads,  and  therefore  does 
not  affect  the  questions  presented  on  this  ap- 
peal Under  a  proper  charge,  however,  the 
jury  have  necessarily  found  that  by  reason 
of  authority  expressly  conferred  the  fore- 
man, Ben  Wright,  was  acting  on  this  occa- 
sion as  vice  principal  of  defendant  company, 
and  the  position  referred  to  therefore  be- 
comes no  longer  of  moment 

On  this  question  of  vice  principal  the 
court,  among  other  things,  charged  the  jury 
as  follows:  ''Now  It  is  contended  by  the 
defendant  that  Ben  Wright  was  a  mere 
foreman,  having  charge  and  direction  of  the 
work  simply  and  laying  out  the  work  and 
controlling  the  hands  simply  in  doing  the 
work,  that  then  he  would  be  a  fellow  serv- 
ant, and  the  cori>oratlon  would  not  be  lia- 
ble for  his  negligence.  In  order  to  establish 
the  relation  between  the  corporation  and 
Ben  Wright  of  middleman  or  alter  ego,  it 
Is  necessary  for  the  plaintiff  to  show  by  the 
greater  weight  of  the  evidence  that  the  fore- 
man, Ben  Wright,  occupied  the  position  of 
the  company  in  this  respect,  and  that  he 
had  the  right  to  give  the  order  and  to  force 
obedience  to  it  Not  necessarily  that  he  had 
the  right  to  hire  hands  and  to  discharge 
them,  but  that  he  had  the  power  to  com- 
mand them,  and  that  they  understood  that 
it  was  their  duty  to  obey  him,  and  if  he 
had  the  right  to  report  and  procure  their 
discharge,  or  firing  of  the  hands,  why  that 
would  be  the  same  as  if  he  could  discharge 
them  himself,  and  if  they  understood  and  he 
understood  that  that  relation  did  exist,  and 
the  relation  really  did  exist  between  them, 
that  he  occupied  the  position  of  the  com- 
pany in  the  direction  of  the  work,  and  that 
he  had  the  power  to  report  and  bring  about 
their  discharge,  why,  thai  he  would  be  the 


alter  ego."  There  was  evidence  on  the  part 
of  plaintiff  requiring  an  expression  on  this 
view  of  the  case,  and  the  charge  is  In  sub- 
stantial accord  with  the  position  of  this 
court  on  the  subject,  as  expressed  in  Turner 
V.  Lumber  Co.,  119  N.  C.  387,  26  S.  B.  23, 
and  in  which  it  was  held  as  follows:  "The 
test  of  the  question  whether  one  In  charge 
of  other  servants  Is  to  be  regarded  as  a  fel- 
low servant  or  vice  principal  Is  whether 
those  who  act  under  his  orders  have  just 
reason  for  believing  that  neglect  or  disobe- 
dience of  orders  will  be  followed  by  dismiss- 
al." Considering  the  case  in  this  aspect,, 
that  the  foreman  was  vice  principal  of  de- 
fendant company,  we  think  there  was  ample 
evidence  requiring  that  the  question  of  ac- 
tionable negligence  should  be  submitted  to 
the  jury.  The  testimony  on  the  part  of 
plaiDtlff  tended  to  show,  and  this  the  jury 
have  accepted,  that  plaintiff,  with  a  lot  of 
hands,  under  the  charge  and  direction  of 
Ben  Wright,  the  foreman  and  vice  principal, 
were  engaged  in  moving  from  a  higher  to 
a  lower  level  a  lot  of  economizers,  weigh- 
ing each  not  less  than  2,000  pounds,  and  in 
shape  something  like  a  steam  radiator.  It 
was  not  a  work  of  an  ordinary  kind,  simple 
in  its  nature  and  placing,  involving  the  prin- 
ciples applied  in  Dunn's  Case,  151  N.  C.  813, 
66  S.  Eu  134,  or  in  House*s  Case,  67  S.  E. 
D81,  or  Brookshipe*8  Case^  at  the  present 
term,i  but  to  do  it  properly,  and  in  safety, 

required  careful  management  and  supervi- 
sion. The  method  pursued  In  the  present 
case  was  for  some  of  the  hands  to  push  the 
implement  to  the  edge  of  the  higher  plat- 
form until  it  was  nearly  on  a  balance,  and 
then,  when  the  skids  were  placed  by  other 
hands,  it  was  toppled  over  onto  the  skids, 
and  allowed  to  slide  to  the  lower  level.  The 
hands  who  were  shoving  the  economizer 
were  not  in  a  position  to  see  those  who 
were  placing  the  skids,  and  in  the  present 
instance  the  foreman,  who  was  standing  to 
one  side  and  in  a  position  to  see  and  observe 
both,  and  charged  with  the  duty  of  giving? 
careful  directions,  ordered  the  plaintiff  and 
another  hand  to  place  the  skids,  and,  before 
they  could  step  back  he  ordered  the  men  on 
the  upper  platform  to  shove  the  economizer 
forward  onto  the  skids,  and  plaintiffs  hand 
was  thereby  caught  and  injured. 

The  Jury,  we  think,  were  weU  justified  in 
finding  thiis  to  be  a  negligent  order,  and 
the  case  Is  one  very  similar  to  that  of  Wade 
V.  Contracting  Co.,  149  N.  a  177,  62  S.  B. 
910. 

On  the  facts  established  by  the  verdict^ 
this  authority  is  decisive  against  defendant. 

There  is  no  error,  and  the  Judgment  1» 
afilrmed. 

Ne  error. 

IMS.  fl.  flS. 
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a52  N.  C.  7W) 

RK3HARDS0N  y.  RIOHARBSON  «t  •!. 

(Snpreme  Court  of  North  CaxoUna.     May  27, 

1910.) 

1.  Waste  (9  15*)— Actions  bt  Reicaindeb- 

MEN— NATTTBE  of  REMEDT. 

A  contingent  remainderman  cannot  sue 
for  waste,  but  he  must  resort  to  equity  for 
the  protection  of  his  interests. 

[Ed.  Note.— For  other  cases,  see  Waste,  Cent 
Dig,  i  17;    Dec.  Dig.  |  15.*j 

2.  Wnxs   (§  634*)— ** Vested  Remaindeb." 

A  'Vested  remainder"  is  one  by  which  a 
present  interest  passes  under  the  will  to  the 
deviseej  though  to  be  enjoyed  in  the  future,  and 
by  which  the  estate  is  fixed  to  remain  to  a 
determinate  person  after  the  particular  estate 
is  spent,  and  one  entitled  to  a  vested  remainder 
has  an  immediate  fixed  right  of  future  enjoy- 
ment. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1488 ;    Dec.  Dig.  fi  634.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7305-7307,  7828-7829.] 

3.  WnxB  (I  634*)  — "Oontingewt  Remain- 
deb." 

A  ''contingent  remainder'*  is  one  limited 
to  take  effect  on  an  event  or  condition  which 
may  never  happen  or  be  performed,  or  which 
may  not  happen  or  be  performed  until  after 
the  determination  of  the  preceding  particular 
estate,  in  which  case  the  remainder  can  never 
take  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  9  1488 ;   Dec.  Dig.  §  634.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1503-1506 ;  vol.  8,  p.  7615.] 

4.  Wnxs  (§  634*)  —  Constbuction  —  Contin- 
osNT  Remain  DEB. 

A  devise  to  testator's  widow  for  life,  and 
at  her  death  to  a  third  person  for  life,  and  at 
his  death  to  his  children,  if  any,  otherwise  to 
others,  creates  a  contingent  remainder  in  the 
third  person. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1496;    Dec  Dig.  S  6k.*] 

Appeal  from  Superior  Court,  Union  Coun- 
ty; W.  J.  Adams,  Judge. 

Action  by  John  H.  Richardson  against 
Sarah  A.  Richardson  and  another.  From 
a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

A.  M.  Stack  and  J.  J.  Parker,  for  appel- 
lant Adams,  Jerome  &  Armfield,  for  ap- 
pellees. 

WALKER,  J.  This  Is  an  action  for  waste, 
alleged  to  have  been  committed  by  the  de- 
fendant, who  Is  the  owner  of  a  life  estate  in 
the  land,  by  virtue  of  a  devise  contained  In 
the  will  of  her  husband,  John  Richardson, 
which  Is  as  follows:  "I  give  and  devise  to 
my  beloved  wife  three  hundred  and  ninety- 
six  acres  of  land,  more  or  less,  It  being  the 
home  place  whereon  I  now  live,  to  have  and 
to  hold  during  her  lifetime,  and  at  her  death 
I  wlii  and  direct  that  lot  No.  1  (as  I  have  al- 
ready divided  it),  containing  208%  acres, 
more  or  less,  shall  descend  to  and  belong  to 
John  Richardson,  son  of  S.  J.  Richardson, 
during  his  lifetime,  and  at  his  death  the 
said  land  shall  belong  to  his  children,  if  he 


shall  leave  any  living,  and  in  case  he  shall 
leave  no  living  children  at  his  death,  in  that 
event  said  land  shall  belong  to  his  brotaers, 
viz.:  James  Richardson,  Lathan  Richardson, 
Ell  Rldiardson  and -Frank  Richardson."  The 
action  Is  brought  by  John  Richardson,  son 
of  S.  J.  Richardson,  to  whom  a  life  estate 
in  remainder  was  devised  In  the  said  will, 
to  take  effect  at  the  death  of  Sarah  A.  Rich- 
ardson, the  widow.  There  was  a  limitation 
over  at  the  death  of  the  said  John  Richard- 
son to  his  children.  It  is  contended  by  the 
defendant  that  the  plaintiff  cannot  maintain 
this  action,  as,  by  the  will  of  John  Richard- 
son, he  acquired  only  a  contingent  remainder, 
and  it  is  conceded  that  an  action  for  waste 
cannot  be  brought  by  a  contingent  remainder- 
man, but,  for  the  protection  of  his  right  or 
interest,  he  must  resort  to  the  remedy  by  in- 
junction. Latham  v.  Lumber  Ca,  139  N.  C. 
9,  51  N.  E.  780,  111  Am.  St  Rep.  764. 

The  only  question  which  we  deem  It  neces- 
sary to  discuss 'and  decide  is  whether  the 
plaintiff,  John  Richardson,  by  the  terms  of 
the  will,  acquired  a  vested  or  a  contingent 
remainder.  There  are,  according  to  Mr. 
Fearne,  four  kinds  of  contingent  remainders: 
(1)  Where  the  remainder  depends  entirely 
on  a  contingent  determination  of  the  preced- 
ing estate  Itself,  as  if  A.  makes  a  feoffment 
to  the  use  of  B.  till  C  returns  from  Rome, 
and  after  such  return  of  C.  then  to  remain 
over  in  fee.  Here  the  particular  estate  Is 
limited  to  determine  on  the  return  of  C.  and 
only  on  that  determination  of  It  Is  the  re^ 
malnder  to  take  effect,  but  that  is  an  event 
which  possibly  may  never  happen,  there- 
fore the  remainder  which  depends  entirely 
upon  the  determination  of  the  preceding  es- 
tate by  it  Is  contingent  (2)  The  second  kind 
of  contingent  remainder  Is  where  some  un- 
certain event,  unconnected  with  and  collater- 
al to  the  determination  of  the  preceding  es- 
tate, is  by  the  nature  of  the  limitation  to  pre- 
cede* the  remainder.  Thus,  as  Lord  Coke 
says,  If  a  lease  for  life  be  made  to  A.,  B.,  and 
C,  and  if  B.  survives  C,  then  the  remainder 
to  B.  and  his  heirs.  Here  the  want  of  B.'s 
surviving  C-  does  not  affect  the  determina- 
tion of  the  particular  estate;  nevertheless. 
It  must  precede  and  give  effect  to  B.'s  re- 
mainder, but,  as  such  an  event  is  dubious, 
the  remainder  Is  contingent  In  the  contin- 
gent remainders  which  fall  under  this  head, 
the  event  which  makes  them  contingent  does 
not  In  any  way  depend  on  the  manner  In 
which  the  particular  estate  determines,  as, 
whether  It  determines  In  one  manner  or  an- 
other,  the  remainder  takes  place  equally. 
This  distinguishes  them  from  the  first  sort 
(3)  The  third  kind  of  contingent  remainder 
is  where  it  Is  limited  to  take  effect  upon  an 
event  which,  though  it  certainly  must  hap- 
pen some  time  or  other,  yet  may  not  happen 
until  after  the  determination  of  the  partlcu- 
i  lar  estate.     For  it  Is  a  rule  of  law  that  a 
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remainder  must  vest,  either  during  the  con- 
tinuance of  the  particnlar  estate  or  at  the 
▼ery  Instant  of  its  determination.  So  that  if 
the  event  does  not  happen  during  the  contin- 
uance of  the  particular  estate,  the  remainder 
becomes  void.  Thus,  if  a  lease  be  made  to  A. 
for  his  life,  and  after  the  death  of  B.  re- 
mainder to  another  in  fee,  this  remainder  is 
contingent,  for  though  B.  must  die  some  time 
or  other,  yet  he  may  survive  A.,  by  whose 
death  the  particular  estate  will  determine 
and  the  remainder  become  void.  (4)  The 
fourth  kind  of  contingent  remainder  is  where 
it  Is  limited  to  a  person  not  ascertained,  or 
not  in  being  at  the  time  when  such  limita- 
tion is  made.  Thus,  if  a  lease  be  made  to 
one  for  life,  the  remainder  to  the  right  heirs 
of  A.  Now  there  can  be  no  such  person  as 
the  right  heir  of  A.  until  his  death,  for  nemo 
est  hflcres  viventis,  and  A.  may  not  die  until 
after  the  determination  of  the  particular 
estate;  therefore,  such  remainder  is  contin- 
gent Again,  where  an  estate  is  limited  to 
two  persons  during  their  Joint  lives,  the  re- 
mainder to  the  survivor  of  them  in  fee, 
such  remainder  is  contingent  because  it  is 
uncertain  which  of  them  will  survive. 

Vested  remainders,  or  remainders .  execut- 
ed, are  those  by  which  the  present  interest 
passes  to  the  party,  though  to  be  enjoyed  in 
the  future,  and  by  which  the  estate  is  in- 
variably fixed  to  remain  to  a  determinate 
person,  after  the  particular  estate  is  spent 
The  person  entitled  to  a  vested  remainder 
has  an  immediate  fixed  right  of  future  en- 
joyment, that  is,  an  estate  in  pneseutl,  though 
it  Is  only  to  take  effect  in  possession  and 
pernancy  of  the  profits  at  a  future  period, 
and  such  an  estate  may  be  transferred,  alien- 
ed, and  charged,  much  in  the  same  manner 
as  an  estate  in  possession,  as  distinguished 
from  one  which  is  vested  in  interest.  The 
remainder  is  said  to  be  contingent  when  it 
is  limited  to  take  effect  on  an  event  or  con- 
dition which  may  never  happen  or  be  per- 
formed, or  which  may  not  happen  or  be  per- 
formed till  after  the  determination  of  the 
preceding  particular  estate,  in  which  case,  as 
we  have  shown,  such  remainder  never  can 
take  effect  1  Greenlears  Cruise  on  Real 
Property  (2d.  Ed.)  p.  703  et  seq. 

In  1  Feame  on  Remainders  (Ed.  of  1845) 
p.  216,  he  thus  states  and  illustrates  the 
difference  between  a  vested  and  a  contingent 
remainder:  "It  is  not  the  uncertainty  of  ever 
taking  effect  in  possession  that  makes  a  re- 
mainder contingent;  for 'to  that,  every  re- 
mainder for  life  or  in  tail  is  and  must  be 
liable;  as  the  remainderman  may  die,  or  die 
without  issue,  before  the  death  of  the  tenant 
for  life.  The  present  capacity  of  taking  ef- 
fect in  possession,  if  the  possession  were  to 
become  vacant,  and  not  the  certainty  that  the 
possession  will  become  vacant  before  the 
astate  limited  in  remainder  determines,  uni- 
versally distinguishes  a  vested  remainder 
from  one  that  is  contingent     For  instance, 


if  there  be  a  lease  for  life  to  A.,  remainder 
to  B.  for  life,  here  the  remainder  to  B;  is 
vested,  although  it  may  possibly  never  take 
effect  in  possession,  because  B.  may  die  be- 
fore A,  yet  from  the  very  instant  of  Its 
limitation,  it  is  capable  of  taking  effect  in 
possession,  if  the  i)Ossession  were  to  fall  by 
the  death  of  A. ;  it  is  therefore  vested  in  in- 
terest though  perhaps  the  interest  so  vested 
may  determine,  by  B.*s  death,  before  the  pos- 
session he  waits  for  may  become  vacant" 
In  commenting  upon  this  passage  from  Mr. 
Feame,  this  court,  in  a  very  able  and  learned 
opinion  by  Chief  Justice  Shepherd  in  Starnes 
v.  Hill,  112  N.  C.  1, 16  S.  E.  1011,  22  L.  R.  A. 
598,  thus  qualified  or  explained  the  language 
of  Mr.  Fearne:  "In  support  of  the  plaintiff's 
contention,  we  are  referred  to  the  principle 
laid  down  by  Mr.  Fearne  (supra,  217)  in  a 
passage  which  has  often  been  quoted  in  text- 
books and  Judicial  opinions,  but  seldom  ac- 
companied with  the  explanation  of  the  learn- 
ed author  in  its  immediate  connection.  Id. 
216,  217.  The  language  is  as  follows:  The 
present  capacity  of  taking  effect  in  posses- 
sion, if  the  possession  were  to  become  va- 
cant, and  not  the  certainty  that  the  possession 
will  become  vacant  before  the  estate  limited 
in  remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that  Is 
contingent*  It  is  urged  that,  inasmuch  as 
the  death  of  Madara  J.  (his  wife)  is  an  event 
which  must  happen,  and  as  R.  O.  Patterson 
is  a  person  in  esse,  the  latter  would  have  the 
capacity  of  taking  the  possession  should  the 
preceding  estate  of  the  said  Madara  J.  be 
presently  determined  by  her  death,  and  there- 
fore, under  the  foregoing  rule,  his  estate 
would  be  a  vested  remainder.  The  fallacy  of 
the  argument  may  be  found  i^  the  failure 
to  observe  that  at  common  law  the  particu- 
lar estate  may  be  determined  during  the  life- 
time of  its  tenant  (as  by  forfeiture  or  sur- 
render, Fearne,  supra,  217;  Tiedeman,  Real 
Prop.  401;  4  Kent,  Com.  254),  in -which  case 
it  is  entirely  clear  that  the  remainder  to  R- 
O.  Patterson  would  be  defeated,  because  the 
event  upon  the  happening  of  which  his  inter- 
est was  to  vest  to  wit  the  survival  of  his 
wife,  would  not  have  transpired  during  the 
continuance  of  the  particular  estate  (Feame, 
217 ;  2  Minor,  Inst.  170,  171),  and  it  is  com- 
mon learning  that  the  contingency  must  hap- 
pen during  the  continuance  of  the  particular 
estate  or  eo  instanti  it  determines.  2  BIk. 
Com.  168." 

In  the  case  we  are  now  considering,  tbe 
plaintiffs  seek,  by  their  action,  not  only  to 
recover  damages  for  the  waste  alleged  to 
have  been  committed,  but  to  have  the  life 
estate  of  Mrs.  Sarah  A.  Richardson,  the 
widow  of  John  Richardson,  declared  to  Imve 
been  forfeited  by  reason  of  the  waste  so  com- 
mitted by  her.  In  other  words,  we  iiave 
presented  practically  and  in  concrete  form 
the  very  example  which  is  given  by  Chief 
Justice  Shepherd  In  the  case  to  which  we 
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b&y  just  referred.  It  is  tnie  that  tbexe  the 
remainder  could  not  vest  in  interest,  or  even 
in  possession,  unless  B.  O.  Patterson  survived 
his  wife,  and  this,  by  its  very  nature,  was  a 
contingent  event,  but  we  do  not  perceive  how 
any  reasonable  or  practical  distinction  can  be 
made  between  a  case  where  the  survivorship 
of  one  party  by  another  is  required  to  vest 
the  remainder  in  interest  and  possession,  and 
one  where  the  remainder  is  limited  to  take 
effect,  not  generally  after  a  life  estate,  but 
at  th'e  death  of  another.  In  this  case  the 
court  entered  a  judgment  of  nonsuit  at  the 
close  of  the  evidence  and  on  motion  of  the 
defendant,  but  suppose  this  ruling  had  been 
Just  tlie  reverse  of  what  it  was  at  the  trial, 
and  the  court  had  entered  judgment,  not  only 
for  the  damages  assessed  by  the  jury,  but 
for  a  forfeiture  of  the  life  estate  of  the  wid- 
ow. Under  the  Statute  of  Gloucester  <6  Edw. 
I),  which  we  have  adopted  (Revisal  1905,  i 
^8),  it  would  follow  that  the  life  estate 
would  have  determined  before  the  happen- 
ing of  the  event;  namely,  the  death  of  the 
widow,  upon  which  the  remainder  was  to 
vest  In  the  plalntifT.  The  widow  would  have 
lost  her  life  estate  as  the  plalntifiF  would  have 
recovered  the  place  wasted,  by  virtue  of  the 
statute,  but  the  interest  in,  and  the  posses- 
sion of,  the  land  would  have  vested  in  him 
under  the  judgment  of  the  court  declaring  a 
forfeiture  of  the  life  estate,  and  not  by  vir- 
tue of  the  terms  of  the  will,  as  it  is  evident 
the  testator  intended  that  the  plaintiff  should 
have  no  vested  Interest  in  the  land  until  the 
death  of  the  widow,  and  that  intention  of  the 
testator  must  prevail.  We  have  a  case, 
therefore,  where  the  life  estate  may  be  deter- 
mined or  destroyed  before  the  happening  of 
the  event  upon  which  the  estate  is  limited  to 
the  plaintiff  in  remainder,  and,  if  we  follow 
the  rule  as  laid  down  in  Starnes  v.  Hill,  we 
most  hold  that  the  remainder  to  the  plaintiff 
was  contingent,  and  therefore,  that  he  can- 
not maintain  this  action. 

Where  an  estate  is  limited  to  A.  for  life 
with  remainder  to  B.  for  life,  and  there  is  a 
forfeiture  or  surrender  of  the  first  life  es- 
tate, it  determines,  and  the  estate  in  remain- 
der becomes  immediately  vested,  as  there  is 
nothing  in  the  limitation  to  prevent  its  vest- 
Ins  At  once.  But  in  our  case,  if  the  first  life 
estate  is  determined  by  forfeiture,  surrender, 
or  otherwise,  and  the  life  tenant  survives  its 
determination,  the  remainder  cannot  take  ef- 
fect, by  the  express  words  of  the  will,  until 
the  death  of  the  widow,  whereas  the  impera- 
tive rule  of  the  law  requires  that  the  remain- 
der must  vest — ^that  is,  the  contingency  must 
happen —  during  the  continuance  of  the  par-, 
tlcular  estate  or  eo  instant!  it  determines. 
The  life  estate  is  destroyed  by  the  forfeiture 
resulting  from  the  waste  under  the  statute, 
and  yet  the  event  upon  which  the  plaintiff  is 
to  talEe  his  estate  in  remainder  has  not  hap- 
pened. 


The  court  below  ruled  in  accordance  with 
the  views  we  have  expressed,  and,  finding  no 
error  in  the  judgment,  we  must  affirm  it. 

Affirmed. 

(IBS  N.  C.  697) 

SANFOBD,  CHAMBEBLAIN  &  ALBEBS 
CO.  et  al.  V.  EUBANKS  et  al. 

(Supreme  Court  of  North  Carolina.     May  27» 

1910.) 

1.  Evidence  (|  161  ♦)  — Admissibiutt  —  In- 
tent OF  Gkanteb. 

On  suit  to  set  aside  a  mortgage  from  hus- 
band to  wife  as  fraudulent,  she  could  testify 
whether  she  intended  to  defraud  his  creditors. 

[E5d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  440 ;  Dec.  Dig.  |  151  ;*  Fraudu- 
lent Conveyances,   Cent   Dig.   f   857.] 

2.  Fraudttlent  Conveyances  (|  162*)— ^ban- 
tee's  Intent— Effect. 

A  mortgage  to  one's  wife  to  secure  a  just 
debt  is  valid  in  her  hands  as  against  his  credit- 
ors if  she  did  not  know  of  or  participate  in  his 
fraudulent  intent 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §S  504,  505;  Dec  Dig. 
I  ie2.»] 

3.  Appeal  and  Ebbob  (|  1050*)~Habmix8S 
EBRon— Irrelevant  Testimony. 

Error  in  admitting  defendant's  wife's  tes* 
timony  in  a  suit  to  set  aside  a  fraudulent  mort- 
gage that  she  did  not  intend  a  fraud  was  harm- 
less  if  the  testimony  was  irrelevant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  416a-4160;  Dec  Dig.  | 
1050.^] 

4.  Trial  d  260*)— Instructions— Befusal— 
Matteb  Covered. 

On  suit  to  set  aside  a  fraudulent  mortgage, 
a  refused  instruction  that  the  mortgagee  need 
not  have  known  of  the  fraud,  it  being  sufficient 
that  she  knew  circumstances  making  it  fraudu- 
lent, was  substantiallv  covered  by  an  instruc- 
tion to  find  for  plaintiif,  if  the  mortgagee  knew 
of  the  mortgagor's  intent  to  defraud  his  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  651-650;    Dec  Dig.  S  260.*] 

5.  Fraudulent  Convetances  (|  273*)— Bur- 
den OF  Proof. 

A  creditor  who  admits  the  justness  of  a 
debt  for  which  a  mortgage  was  given  to  another 
creditor  has  the  burden  to  show  that  the  mort- 
gage  was    given    with    fraudulent    intent. 

[Ed.  Note.— For  other  cases,  see  B^udulent 
Conveyances,  Cent  Dig.  |  806;  Dec  Dig.  | 
273.*] 

6.  Fraudulent  Conveyances  (|  278*)— Mort- 
OAGB  to   Wife— Presumption    of   Fraud. 

A  mortgage  to  one*s  wife  is  presumptively 
fraudulent,  out  when  she  shows  a  ^ust  debt, 
the  intent  of  the  parties  becomes  a  jury  ques- 
tion ;  the  burden  oeing  on  the  attacking  cred- 
itor to  show  fraudulent  intent  if  the  mortgage 
was   honest. 

.  [Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  801,  802 ;  Dec  Dig. 
I  278.*] 

7.  Fraudulent  Conveyances  (|  300*)— In- 
structions—Grantee's  Intent. 

On  suit  to  set  aside  a  fraudulent  mortgage 
to  a  wife,  an  instruction  that  if  she  "knew" 
of  his  intent  to  defraud  his  other  creditors  to 
find  for  plaintiff  was  not  objectionable  as  pre- 
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dJndini:  recoyery,  though  she  had  "notice**  of 
the  fraud. 

[Eid.  Note.— For  other  cases,  see  EYaudulent 
Conveyances,  Dec  Dig.  §  309.  ♦] 

Appeal  from  Superior  Court,  Cherokee 
County;   Ferguson,  Judge. 

Action  by  the  Sanford,  Chamberlain  &  Al- 
bers  Company  against  L.  M.  ESubanks.  E^om 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Dlllard  &  Bell,  for  appellant  Ben  Posey, 
for  appellee. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiffs  to  set  aside  a  mortgage  exe- 
cuted on  February  16,  1907,  by  the  defendant 
L.  M.  Eubanks  to  his  wife,  Fannie  D.  Ea- 
banks,  and  to  Hattle  Swaggerty,  his  sister- 
in-law,  and  J.  L.  Robinson,  to  secure  the 
payment  of  certain  debts  alleged  therein  to 
be  due  by  L.  M.  Eubanks  to  the  mortgagees. 
The  court  submitted  issues  to  the  jury, 
which,  with  the  answers  thereto,  are  as  fol- 
lows: 

'*(!)  Is  the  defendant  L.  M.  Eubanks  in- 
debted'to  Sanford,  Chamberlain  &  Albers 
Company?  If  so,  in  what  sum?  Answer: 
$535.35,  with  interest  from  April  1,  1907, 
and  $4.65. 

"(2)  Is  said  defendant  indebted  to  Briggs 
&  Cooper  Company,  Limited?  If  so.  In  what 
sum?    Answer:    $217.52. 

**(3)  Was  the  ihortgage  of  February  17, 
1909,  from  L.  M.  Eubanks  to  Fannie  D.  Eu- 
banks and  others  executed  with  intent  to 
hinder,  delay,  and  defeat  the  creditors  of 
said  L.  M.  Eubanks?    Answer:    Yes. 

"(4)  Did  the  defendant  Fannie  D.  Eubanks 
Iniow  of  any  fraudulent  intent  on  the  part 
of  said  L.  M.  ETubanks  at  the  time  of  the 
execution  and  delivery  of  said  mortgage  to 
her?    Answer:    No. 

**(5)  Did  the  defendant  Hattle  Swaggerty 
know  of  such  intent  at  said  time?  Answer: 
No." 

The  allegation  of  the  plaintiff  is  that  the 
mortgage  was  executed  to  defraud  the  credit- 
ors of  the  mortgagor.  There  was  no  dis- 
pute at  the  trial  as  to  the  Indebtedness  of 
L.  M.  Eubanks  to  the  plaintiffs.  The  mort- 
gagor was  largely  indebted  to  his  wife  for 
money  which  she  loaned  him  in  the  amount 
of  $1,000,  and  further  in  the  sum  of  $2,500, 
for  money  which  he  had  obtained  by  mort- 
gage on  her  separate  estate.  It  was  admitted 
that  L.  M.  Eubanks  was  insolvent  at  the 
time  he  executed  the  mortgage.  There  was 
some  evidence  tending  to  show  that  the  mort- 
gage was  made  with  a  fraudulent  intent,  and 
the  question  really  involved  in  the  case  was 
whether  Fannie  D.  Eubanks,  the  wife  of  the 
mortgagor,  had  notice  at  the  time  he  executed 
the  mortgage  to  her  and  the  others  named 
therein  of  such  fraudulent  intent  She  was 
asked  by  her  counsel  the  following  question: 


'Did  you,  at  the  time  yon  took  this  mort- 
gage from  your  husband,  have  any  intention 
to  defraud  any  of  your  husband's  other  cred- 
itors?** The  plaintiffs  objected  to  this  ques- 
tion. The  objection  was  overruled,  and  the 
plaintiffs  excepted.  The  witness  answered 
that  she  did  not  intend  to  defraud  any  of  her 
husband's  creditors.  Her  own  testimony  tend- 
ed to  show  that  the  mortgage  was  taken  by 
her  in  good  faith  and  without  notice  of  the 
fraudulent  intent  of  her  husband. 

The  plaintiffs  requested  the  court  to  charge 
the  jury  as  follows :  '"The  defendant  Fannie 
D.  EiUbanks  need  not  have  known  as  a  mat- 
ter of  law  that  the  mortgage  executed  to  her 
was  fraudulent,  but  it  was  sufficient  if  she 
knew  of  the  circumstances  which  the  law 
says  made  the  deed  fraudulent  on  the  part 
of  her  husband  If  it  was  so,  and,  if  the  jury 
should  find  that  she  knew  the  circutustaueesi 
and  the  deed  was  fraudulent,  they  should 
answer  the  fourth  issue  *Yes';  that  is,  in 
favor  of  the  plaintiffs."  The  court  declined 
to  give  this  instruction,  and  the  defendants 
again  excepted.  The  court  charged  the  jury 
that  if  the  mortgage  was  made  with  a  fraud- 
ulent intent — ^that  is,  with  an  intent  on  the 
part  of  L.  M.  Ehibanks  to  hinder,  delay,  or 
defeat  his  creditors,  or  any  of  them,  in  the 
collection  of  their  claims — and  the  wife  of 
the  mortgagor,  Fannie  D.  EJubanks,  knew  of 
this  intent,  they  would  answer  the  fourth 
issue  **Yes,"  but  if  the  jury  found  as  a  fact 
that  she  did  not  know  of  such  Intent,  if  it 
existed,  but  merely  knew  that  he  was  indebt- 
ed to  other  persons  than  those  secured  by  the 
mortgage,  and  that  his  purpose  in  executing 
the  same  was  merely  to  secure  the  payment 
of  the  indebtedness  to  her,  and  that  was  his 
only  plirpose  when  he  executed  the  mortgage, 
and  she  did  not  know  that  he  Intended  to 
hinder,  delay,  or  defeat  any  of  his  creditors 
in  the  collection  of  their  claims  against  him, 
they  would  answer  the  fourth  issue  "No." 
In  other  words,  the  court  substantially  charg- 
ed the  jury  that  if  Fannie  D.  Eubanks,  the 
wife  of  the  mortgagor,  believed  the  transao 
tion  to  be  an  honest  one,  and  did  not  know 
that  there  was  any  actual  Intent  on  the  part 
of  her  husband  to  defraud  any  of  his  other 
creditors,  as  defined  by  the  court,  and  she 
acted  in  good  faith  in  taking  the  mortgage  to 
secure  the  indebtedness  to  her,  they  would 
answer  the  fourth  issue,  "No."  The  plain- 
tiffs assigned  the  following  errors : 

(1)  That  the  court  permitted  the  defend- 
ant Fannie  D.  Eubanks  to  testify,  over  the 
objection  of  the  plaintiffs,  that  she  had  nc 
intention  to  defraud  any  of  the  other  credit- 
ors of  her  husband  at  the  time  the  mortgage 
was  executed  to  her. 

(2)  That  the  court  refused  to  give  the  in- 
struction as  requested  by  the  plaintiffs. 

(3)  That  the  court  charged  the  jury  that 
the  defendant  Fannie  D.  Eubanks  must  have 
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had  knowledge  of  the  fraudulent  intent  of 
the  mortgagor,  and  not  merely  notice  of  the 
fraud. 

As  to  the  first  assignment  of  error,  we  are 
unable  to  see  why  It  was  not  competent  and 
relerant  for  the  witness  Fannie  D.  Bubanks 
to  testify  as  to  what  her  intention  was  at 
the  time  the  mortgage  was  executed  to  her. 
It  cannot  be  denied  that  the  mortgage  would 
be  yalld  In  her  hands  as  against  the  credit- 
ors of  her  husband,  even  if  he  had  a  fraudu- 
lent intent,  provided  she  did  not  have  notice 
of  it  or  did  not  participate  in  the  fraudulent 
execution  of  the  mortage,  and,  this  being 
one  of  the  questions  involved  in  the  case, 
how  can  the  fact  better  be  proved  than  by  her 
own  testimony  as  to  what  her  Intention  was 
at  the  time?  But  the  questions  involved  In 
the  case  were  whether  her  husband  had  the 
fraudulent  Intent,  and  whether  she  had  no- 
tice of  It.  In  this  aspect  of  the  case,  her 
intention  was  either  irrelevant,  and  the  tes- 
timony was  therefore  harmless,  or.  If  rele- 
vant, as  tending  to  show  that  she  did  not 
have  any  knowledge  or  notice  of  her  hus- 
band's unlawful  purpose,  it  surely  would  be 
competent  to  prove  by  her  what  her  intention 
was;  for  it  might  be  said,  if  her  husband 
executed  the  mortgage  with  a  fraudulent  in- 
tent, and  she  executed  It  knowing,  or  having 
notice  of,  such  intent,  she  in  a  legal  sense 
intended  to  defraud  her  husband's  other 
creditors,  as  she  would  then  be  participating 
in  the  fraud.  If  it  is  competent  to  inquire 
whether  or  not  she  had  a  fraudulent  Intent 
at  the  time  she  executed  the  mortgage,  the 
fact  that  she  did  not  have  such  an  Intent 
coold  be  proved  by  her  own  testimony,  as  we 
held  in  the  case  of  Phifer  v.  Erwin,  100  N. 
G.  59,  6  S.  E.  672.  In  that  case  Chief  Jus- 
tice Smith,  speaking  for  the  court,  said: 
'The  test  of  the  admissibility  of  the  evidence 
of  motive  or  Intent  is  the  materiality  of  the 
motive  or  Intent  in  giving  character  to  the 
act,  and  when  they  must,  as  separate  ele- 
ments, coexist  to  constitute  guilt  or  produce 
a  legal  result  When,  as  distinct  facts,  each 
must  te  alleged  and  proved,  the  Inference  to 
be  deduced  may  be  met  and  rei[)elled  by  the 
direct  testimony  of  the  party  as  to  their  be- 
ing entertained  by  him" — citing  State  v. 
King,  86  N.  O.  603,  and  1  Wharton,  Ev.  i 
4rS2.  In  that  case  the  question  Involved  was 
whether  or  not  the  mortgage  was  fraudulent, 
and  the  decision  seems  to  be  a  direct  au- 
thority for  the  ruling  of  the  court  upon  the 
objection  we  are  now  discussing. 

As  to  the  second  assignment  of  error,  we 
are  of  the  opinion  after  a  careful  perusal  of 
the  charge  of  the  court  that  the  Instruction 
was  substantially  given  to  the  Jury.  If  It 
was  not  given,  there  were  no  circumstances 
from  which  the  jury  could  infer  fraud  in 
law.  The  plaintiff  submitted  to  a  nonsuit  as 
to  Hattle  Swaggerty  and  J.  L.  Robinson,  the 
other  defendants,  and  the  issue  was  confined, 


therefore,  to  the  validity  of  the  mortgage  as 
to  Fannie  D.  Eubanks.  The  court  properly 
submitted  the  case  to  the  Jury  as  Involving 
the  above  questions  of  fact  as  to  whether  the 
mortgagor  had  an  actual  intent  to  defraud 
his  creditors,  and  whether  his  wife  had  no- 
tice or  knowledge  of  such  intent.  The  plain- 
tiff having  admitted  that  the  debt  secured 
by  the  mortgage  was  Justly  due  to  Fannie  D. 
Eubanks  by  her  husband,  the  burden  was 
upon  the  plaintiff  to  show  that  the  mortgage 
was  executed  with  a  fraudulent  intent  on  the 
part  of  the  debtor.  Peeler  v.  Peeler,  109  N. 
C.  628,  14  S.  E.  59;  Redmond  v.  Ghandley, 
119  N.  C.  575,  26  S.  E.  255.  It  is  true  that, 
where  the  husband  executes  a  mortgage  to 
secure  an  alleged  indebtedness  to  his  wife, 
the  law  casts  suspicion  upon  the  transaction 
and  raises  what  has  been  called  a  presump- 
tion of  fraud;  but,  when  she  has  shown 
that  the  debt  was  honestly  contracted  and 
was  Justly  due  to  her  at  the  time  the  mort- 
gage was  executed,  it  then  becomes  a  ques- 
tion for  the  Jury  to  determine  the  intent  of 
the  parties,  and  to  find  the  contract  fraudu- 
lent or  otherwise,  as  they  may  find  the  fact 
to  be  upon  a  consideration  of  the  testimony, 
the  burden  being  upon  the  attacking  creditor 
to  show  the  fraudulent  intent  of  the  debtor, 
if  the  debt  which  Is  secured  by  the  mort- 
gage was  actually  due  to  bis  wife.  Reiger  v. 
Davis,  67  N.  C.  185.  If  the  husband  is  in- 
debted to  his  wife  and  executes  the  mort- 
gage to  secure  such  indebtedness,  and  the 
wife  acts  in  good  faith  and  without  knowl- 
edge of  any  fraudulent  Intent  on  his  part,  if 
he  had  any,  we  do  not  see  why  the  husband 
may  not  prefer  his  wife  as  one  of  his  credit- 
ors, as  well  as  any  of  his  other  creditors. 
The  case  in  this  respect  seems  to  have  been 
correctly  and  fairly  tried  In  accordance  with 
the  decisions  which  we  have  Just  cited. 

The  third  objection  to  the  Judge's  charge 
Is  clearly  untenable.  If  the  husband  had  a 
fraudulent  Intent,  the  wife  must  have  knowl- 
edge of  it  to  Invalidate  the  deed  or  mortgage 
as  to  her.  This  is  decided  In  Peeler  v.  Peeler 
and  the  other  cases  above  cited,  but  the  court 
in  its  charge  to  the  Jury  evidently  used  the 
word  "knowledge"  in  the  sense  of  **notice." 

We  have  examined  the  case  carefully,  and 
find  no  error  in  the  rulings  of  the  court. 

No  error. 


(158  N.  C.  676) 

WOODBURY   V.    KING. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  Peincipax  and  Agent  (§  126*)— Deeds— 
ejxecution  by  agent— sufficiency. 

A  deed  of  land  by  an  attoraey  In  fact 
of  the  owner,  signed  and  sealed  by  the  attorney 
individually,  and  not  by  him  as  attorney  in 
fact,  does  not  bind  the  owner. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  430-450;  Dec.  Dig.  i 
126  ;•    Deeds,  Cent.  Dig.  S§  276,  404.] 
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of  title,  and  thereafter  and  before  the  execu- 
tion of  a  deed  Incumbrances  are  discovered, 
he  cannot  be  compelled  to  take  tbe  defective 
title  or  pay  the  bonds  given  for  the  price  of 
the  land,  for  an  agreement  to  take  a  clear 
deed  without  warranty  Is  not  a  waiver  of 
the  right  to  demand  a  clear  title,  citing  Bat- 
chelor  v.  Macon,  67  N.  G.  181 ;  Castlebury  v. 
Maynard,  95  N.  G.  281,  and  other  cases.  In 
Gastlebury  v.  Maynard,  supra,  Mr.  Justice 
Ashe,  speaking  for  the  court,  said:  '*The 
contention  of  the  parties  presents  for  our  con- 
sideration the  question  whether  the  plaintiff 
can  make  a  good  title  to  the  land  described 
in  the  complaint  If  he  cannot,  it  would  be 
against  equity  and  good  conscience  that  he 
should  recover  the  amount  of  the  note  in 
suit,  for  a  purchaser  of  land  is  never  requir- 
ed to  accept  a  doubtful  title.  Batchelor  v. 
Macon,  67  N.  (X  181;  Motts  v.  Galdwell,  45 
N,  a  289."  In  Timber  Go.  v.  Wilson,  151  N. 
O.  154,  65  a  E.  934,  Mr.  Justice  Brown, 
speaking  for  the  court,  said :  *'It  is  further 
contended  that  the  defendants  cannot  make  a 
good  title  to  the  timber,  Independent  of  the 
conveyance  to  the  Tllghman  Company,  and 
for  that  reason  cannot  be  made  to  x>erform 
the  contract  This  might  avail  the  plaintiff 
if  it  was  resisting  the  performance  on  Its  part, 
but  it  cannot  avail  these  defendants,  for  it 
is  well  settled  that,  though  the  vendor  Is  un- 
able to  convey  the  title  called  for  by  the  con- 
tract, the  purchaser  may  elect  to  take  what 
the  vendor  can  give  him  and  hold  the  vendor 
answerable  in  damages  as  to  the  rest  Kares 
V.  CoveU,  180  Mass.  206  [62  N.  E.  244,  91  Am. 
St  Rep.  271];  Corbett  v.  Shulte,  119  Mich. 
249  [77  N.  W.  947] ;  29  Am.  &  Eng.  Enc.  621." 
Wllcoxon  V.  Calloway,  67  N.  0.  463 ;  1  War- 
velle  on  Vendors,  349;  Haynes  v.  White,  55 
Gal.  38;  McGroskey  v.  Ladd,  96  Gal.  455,  31 
Pac.  558. 

Different  principles  and  difTerent  require- 
ments apply  where  a  deed  has  been  made  and 
delivered,  and  the  purchaser  then  seeks,  as  a 
defense  to  an  action  brought  to  recover  the 
purchase  money,  to  set  up  damages  for  a  par- 
tial failure  of  title.  This  difference  is  illus- 
trated by  the  cases  of  £2therldge  v.  Vemoy, 
70  N.  O.  713 ;  Foy  v.  Haughton,  85  N.  G.  168 ; 
Anderson  v.  Ralney,  100  N.  G.  321,  5  S.  E 
182;  Woodbury  v.  Evans,  122  N.  O.  779,  30 
S.  E  2.  In  Etherldge  v.  Vemoy,  supra,  an 
action  brought  to  recover  the  balance  on  a 
note  for  the  purchase  price  of  land,  where  the 
deed  had  been  executed  and  a  note  and  mort- 


gage given  to  secure  it,  this  court  said :  "In 
contracts  for  the  sale  of  land,  it  Is  the  duty 
of  purchasers  to  guard  themselves  against  de- 
fects of  title,  quantity,  incumbrances,  and  the 
like.  If  they  fall  to  do  so,  it  is  their  own 
folly,  for  the  law  will  not  afTord  them  a  rem- 
edy for  the  consequences  of  their  own  neg- 
ligence. But  if  representations  are  made  by 
the  bargainor,  which  may  reasonably  be  re- 
lied on  by  the  purchaser,  and  they  constitute 
a  material  Inducement  to  the  contract  and 
are  false  within  the  knowledge  of  the  party 
making  them,  and  they  cause  damage  and 
loss  to  the  party  relying  on  them,  and  he  has 
acted  with  ordinary  prudence  in  the  matter, 
he  Is  entitled  to  relief.  Walsh  v.  Hall,  66  N. 
G.  233.'*  And  this  doctrine  applies  with 
equal  force  where  the  ground  of  relief,  in- 
stead of  fraudulent  representations.  Is  mu- 
tual mistake.  WUcoxon  v.  Galloway,  67  N. 
G.  463.  In  that  case  this  court  said:  "But 
upon  a  contract  for  a  hundred  acres,  evoi 
though  there  Is  no  suggestion  that  the  vendee 
for  any  reason,  desired  exactly  that  quantity, 
or  that  quantity  was  of  any  value  except  as 
quantity,  yet  a  deficiency  of  one-third  must  be 
held  material,  and  would  probably  entitle  the 
vendee  to  rescind  the  contract  if  he  chose  to 
do  so,  or,  at  all  events,  to  an  abatement  of 
the  price.'*  As  to  the  rule  for  determining 
the  amount  of  abatement  of  the  price  for  the 
deficiency,  the  court  said:  ''In  this  case, 
however,  it  does  not  appear  that  any  part  of 
the  land  has  been  improved,  or  that  there  is 
anything  to  give  any  one  part  of  it  extraor- 
dinary value  over  any  other  part,  and  we 
do  not  see  why  it  will  not  be  fair  and  rea- 
sonable to  estimate  the  value  of  the  deficien- 
cy at  the  average  price  per  acre."  This  seems 
to  have  been  adopted  by  the  jury  in  fixing 
the  value  of  the  47  trees  cut  from  the  Groves 
land  allowed  as  an  abatement  In  view  of 
the  authorities  above  cited  and  accepting 
their  reasoning  as  conclusive  upon  us,  we 
are  of  the  opinion  that  his  honor  erred  in  not 
permitting  the  defendant  to  prove  a  partial 
failure  of  title  and  the  shortage  or  deficiency 
in  the  number  of  trees  conveyed,  which  would 
be  in  reality  a  failure  of  title,  and  in  not 
permitting  the  Jury  to  determine  the  abate- 
ment of  price  to  the  defendant  if  his  conten- 
tions in  these  particulars  shall  be  accepted  by 
the  jury  as  true. 

For  these  errors,  the  Judgment  is  reversed 
and  a  new  trial  awarded. 

New  trial. 
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(1»  N.  C.  738) 

SANDBRLTN  v.  LUKEN  et  al. 

(Supreme  Court  of  North  Carolina.     May  30, 

1910.) 

1.  Eminent  Domain  (8  31*)— Public  Purpose 
— ^Drainage  Districts. 

Acts  1900,  c.  442,  authorizinj?  the  estab- 
lishment of  a  levee  or  drainage  district,  is  for 
a  public  purpose,  and  not  for  the  mere  benefit 
of  private  landowners,  and  so  not  unconstitu- 
tional as  authorizing;  the  taking  of  property  for 
a  mere  private   puri)ose. 

[E<1.  Note. — For  otber  cases,  see  Eminent  Do- 
main, Cent.  Diff.  §  77:    Dec.  Dig.  §  31.*] 

2.  Drains  (§  7n*)— Improvement— Necessity 
OF  A  Vote. 

While  a  drainage  district  established  un- 
der Acts  1900.  c.  442,  is  regarded  as  a  public 
quasi  corpciTOtion,  tlie  making  of  improvemrnis 
by  it  to  be  paid  by  assessment  is  not  within 
Const,  art.  7,  §  7,  providing  that  no  municipal 
corporation  shall  contract  any  debt  or  levy 
any  tax  except  for  necessary  expenses,  unless  by 
a  vote  of  the  majority  of  the  pt*ople  therein. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  §  75.*] 

3.  Con.stitutional  Law  (§  61*)— Conferring 
Legislative  Powers  on  tiie  Judiciary. 

Acts  1909,  c.  442,  in  conferring  on  the  clerk 
of  the  superior  court  the  power  to  establish  a 
drainage  district,  is  not  invalid  as  delegating 
legislative  power  and  dut^v  to  the  judiciary ; 
such  duties  and  powers  being  of  a  judicial  na- 
ture. 

[Ed.  Note. — For  othei:  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  103-107;  Dec.  Dig.  § 
CI.*] 

4.  Drains  (§  40*)  — Letting  Work— Lowest 
"Responsiplk  Bidder." 

Acts  1009.  c.  442.  requiring  the  commis- 
Bioners  of  a  drainage  district  to  let  the  work 
of  construction  to  the  "lowest  responsible  bid- 
der.*' confers  a  discretion,  exercise  of  which 
is  not  to  be  interfered  with  unless  influenced  by 
fraud  as  to  determining  whether  a  bidder  is 
responsible:  such  term  including  ability  to  re- 
spond  to  the  requirements  of  the  contract. 

[Etl.  Note. — For  other  cases,  see  Drains,  Cent. 
Diff.  §  r>9;   Dec.  Dig.  §  49.* 

For  other  definitions,  see  Words  and  Phrases. 
vol.  5,  pp.  4254,  4255 ;    vol.  7,  pp.  «178,  61790 

Appeal  from  Superior  Court,  Currituck 
County ;  Ward,  Jud^e. 

Action  by  Sauderlln  against  Luken  and 
others.  Judgment  for  defendants.  Plain- 
tiff api^euls.    Affirmed. 

The  facts  relevant  to  the  controversy,  and 
the  questions  presented  for  decision,  are 
verj'  well  stated  in  the  brief  of  counsel  for 
ap|)ellant  as  follows: 

"This  Is  a  case  involving  the  constitution- 
ality of  the  act  of  the  General  Assembly  of 
North  Carolina  of  1909  (chapter  442),  author- 
izing the  establishment  of  levee  or  dniinage 
districts ;  of  the  validity  of  bonds  which  the 
commissioners  of  a  drainage  district,  pur- 
porting to  have  been  established  under  the 
act,  have  contracted  to  issue;  and  also  of 
the  action  of  the  commissioners  in  letting 
the  contract  for  the  construction  of  the  work 
to  one  who  was  not  lowest  bidder,  in  view 
of  the  i)rovision  of  the  statute  reiiuiring  the 
contract  to  be  let  to  the  'lowest  resi>onsible 


bidder.*  Under  the  statute  a  petition  for 
the  establishment  of  a  drainage  district  ih 
Currituck  county  was  presented  to  the  clerk 
of  the  superior  court,  and  after  proceedings 
duly  taken  was  declared  to  be  established 
as  the  Moyock  district  No.  1.  The  plain- 
tiff herein  is  a  citizen,  taxi^ayer,  and  land- 
owner within  the  boundaries  of  the  district, 
and  his  lands  have  been  assessed,  for  the 
costs  of  the  improvements  to  be  made, 
under  the  classlilcatlon  of  the  lands  em- 
braced in  the  district  according  to  the 
provisions  of  the  stiitutes.  The  plain- 
tiff has  brought  this  suit  to  restrain  the 
commissioners  of  the  drainage  district  from 
issuing  bonds  contracted  for  to  defray  the 
costs  and  expenses  of  the  proiK>sed  improve- 
ments. Upon  the  case  being  brought  to  a 
hearing,  It  was  adjudged  by  the  court  below 
that  Acts  1909,  c.  442,  Is  valid,  and  that  the 
proceedings  of  the  commissioners  were  reg- 
ular, and  that  the  plaintiff  was  not  entitled 
to  the  injunction  prayed  for.  An  appeal 
was  taken  and  has  been  duly  perfected. 

"The  following  proi)ositions,  involving  the 
constitutionality  of  the  statute  and  the  va- 
lidity of  the  bouds,  and  also  the  action  of 
the  commissioners  in  letting  the  contract, 
are  submitted  to  the  court:  (1)  Conferring 
upon  the  clerk  of  the  sui>erior  court  the 
power  to  establish  a  levee  or  drainage  dis- 
trict is  invalid  as  constituting  a  delegation 
of  legislative  ix)wer  and  duty  to  the  judi- 
ciary. (2)  The  statute  shows  uiK>n  its  face 
that  it  is  for  the  benefit  of  private  land- 
owners, and  not  for  a  public  purpose.  (3)  As 
a  levee  or  drainage  district  is  a  quasi  mu- 
nicipal corporation,  and  the  woi^k  is  not  a 
'necessary  expense,'  within  the  meaning  of 
article  7,  §  7.  of  the  Constitution  i>t  North 
Carolina,  a  debt  cannot  be  contracted  'unless 
by  a  vote  of  the  nuijority  of  the  qualified 
voters  therein.'  (4)  The  contract  should 
have  been  let  to  the  lowest  bidder  in  this 
case,  or  the  work  should  have  been  advertis- 
ed for  new  bids.  The  foregoing  proi)ositions. 
so  far  as  they  involve  the  validity  of  the 
statute,  are  i)ointed  to  the  provisions  of  the 
state  and  the  United  States  Constitutions, 
declaring  that  the  legislative,  executive,  and 
supreme  judicial  iwwers  of  the  government 
ought  to  be  forever  separate  and  distinct 
from  each  other;  that  no  i^erson  ought  to 
be  deprived  of  his  property  but  by  the  law 
of  the  laud  or  by  due  pi-ocess  of  law ;  and 
that  no  municiiMil  corporation  shall  contract 
any  debt  except  for  the  necessary  exi)enses 
thereof,  unless  by  a  vote  of  the  majority  of 
the  quiilified  voters  therein." 

J.  H.  McMuUan  and  T.  H.  Calvert,  for 
appellant.  Pniden  &  Pruden  and  Brown 
Shepherd,  for  appellees. 

HOKE,  J.  The  power  of  the  Legislature 
to  create  si)ecial  taxing  districts  for  pnbllc 
puri>«s^s.  separate  and  distinct  from  the  or- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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dinary  political  subdivisions  of  the  state, 
sdcli  as  counties,  townshiiw,  etc.,  was  de- 
clared and  approved  in  the  case  of  Smith 
V.  School  Trustees.  141  N.  C.  143,  53  S.  B. 
524,  and  like  power  to  create  special  assess- 
ment districts  has  been  upheld  by  the  court 
in  several  well-considered  decisions.  Ashe- 
ville  V.  Trust  Co.,  143  N.  C.  300,  55  S.  B. 
800;  Busbee  v.  Commissioners  of  Wake,  93 
N.  C.  143 ;  Commissioners  v.  Commissioners, 
92  N.  C.  180;  Shuford  v.  Commissioners, 
86  N.  C.  552;  Newsom  v.  Earnheart,  86  N. 
C.  391;  Cain  v.  Commissioners,  86  N.  C.  8. 
The  principle  has  been  frequently  extended 
and  applied  to  the  creation  of  these  drainage 
districts,  and  while  certain  statutes  may 
have  been  declared  void,  this  as  a  rule  was 
because  the  rights  of  persons  affected  had 
not  been  in  some  way  sofficl^tiy  safeguarded, 
and,  80  far  as  we  have  examined,  the  power  of 
the  General  Assembly  to  enact  legislation  of 
this  character  has  not  been  snccessfully  <iae8- 
tioned.  Adams  v.  Joyner,  147  N.  C.  77,  60  8. 
E.  725;  Porter  v.  Armstrong,  139  N.  C.  179, 
51  S.  E.  926 ;  Pool  v.  Trexler,  76  N.  C.  297 ; 
Norfleet,  Adm'r,  v.  Cromwell,  70  N.  C.  634, 
16  Am.  Rep.  787;  Fallbrook  v.  Bradley,  164 
U.  S.  112,  17  Sup.  Ct.  56,  41  L.  Ed.  369; 
Wurts  et  al.  v.  Hoagland,  114  U.  S.  606,  5 
Sup.  Ct.  1086,  29  L.  Ed.  229 ;  Land  &  Stock 
Co.  V.  Miller,  170  Mo.  240,  70  S.  W.  721,  60 
L.  R.  A.  190,  94  Am.  St.  Rep.  727 ;  Morrison 
V.  Morey,  146  Mo.  543,  48  S.  W.  629;  Laguna 
Drainage  Dist.  v.  Martin  Co.,  144  0^1.  209, 
77  Pac.  933 ;  Cribbs  v.  Benedict,  64  Ark.  555, 
44  S.  W.  707;  Bryant  v.  Bobbins,  70  Wis. 
258,  35  N.  W.  545. 

Si)eakin^  to  such  legislation,  and  the 
reasons  upon  which  It  may  be  made  to  rest, 
Rodman,  J.,  delivering  the  opinion  in  Nor- 
fleet V.  Cromwell,  supra,  said:  'The  de- 
fendant takes  higher  ground,  and  contends 
that  the  act  of  1795  was  unconstitutional,  be- 
cause it  took  his  property  for  a  mere  private 
purpose.  It  is  admitted  that  that  cannot  be 
lawfully  done,  and  the  only  question  on  this 
point  is  as  to  the  character  of  the  purpose; 
whether  it  was  to  the  benefit  of  one,  or  of  a 
limited  number  of  individuals  only,  or  of 
such  general  and  public  utility,  as  Justifies 
a  state  in  the  exercise  of  its  power  of  em- 
inent domain.  It  is  well  known  that  In  the 
Atlantic  section  of  this  state  there  are  hun- 
dreds of  thousands  of  acres  of  what  are 
called  'swamp  lands,'  which  from  the  flat- 
ness of  their  surface  and  the  fllling  up  of 
the  natural  courses  of  drainage,  if  any 
ever  existed,  cannot  be  relieved  of  the  water 
which  ordinarily  covers  them,  and  made  flt 
for  human  habitation  and  cultivation,  ex- 
cept by  cutting  artificial  canals  from  them 
into  some  convenient  creek  or  river,  which 
must  necessarily  pass  through  the  interven- 
ing lands  of  the  riparian  proprietors.  If 
these  canals  can  be  cut  only  by  permission 
of  the  owners  of  the  banks  of  the  neces- 
sary outlets,  this  vast  area  of  fertile  land 
must  remain  for  ages  an  uncultivated  and 


unpopulated  wilderness,  and  It  will  be  en- 
tirely valueless  to  those  who  bought  it  from 
the  state  on  the  faith  of  its  laws.  An  act 
which  aims  to  remedy  so  great  an  evil, 
affecting  so  many  persons  now  living,  and 
so  many  more  in  the  future,  must  be  deemed 
one  of  general  and  public  utility.  In  an 
agricultural  view  it  now  benefits  the  whole 
population  of  that  part  of  the  state  in  which 
these  swamps  are  found.  The  right  of  the 
state  to  condemn  lands  for  drains  rests  on 
the  same  foundation  as  its  right  in  cases 
of  public  roads,  mills,  railroads,  cartways, 
schoolhouses,  forts,  lighthouses,  etc.  In 
the  case  'of  public  roads,  it  has  never  been 
doubted,  and  the  weight  of  authority  is 
decidedly  in  favor  of  its  existence  for  the 
other  purposes  mentioned.  Roads  and 
aqueducts  are  classed  together  in  the  In- 
stitutes as  servitudes  of  the  same  public 
character.  In  the  swamps  which  the  act 
in  question  chlefiy  affects,  the  canals  are 
more  important  than  the  roads,  as  they 
must  always  precede  them.  The  right  to 
drain  through  the  banks  of  a  natural 
water  course  is  exactly  similar  in  char- 
acter to  the  right  to  construct  dykes  or  levees 
to  keep  their  excessive  waters  from  over- 
fiowlng  the  adjacent  lands,  a  right  which 
has  been  recognized  in. the  legislation  of  all 
countries  from  the  most  ancient  times. 
Witness  the  dykes  which  protect  the  coast 
of  Holland,  the  fens  of  Lincolnshire,  the 
lands  on  the  Mississippi,  and  on  the  Po. 
Both  purposes  are  classed  together  in  our 
act  of  1789.  The  act  in  question,  and  others 
of  a  like  character  respecting  mills,  etc., 
are  of  ancient  date.  They  have  been  in- 
cidentally sanctioned  by  this  court  in  many 
decisions,  and.  if  their  constitutionality  has 
never  been  directly  affirmed,  it  may  be  be- 
cause it  vras  never  questioned.  These  acts 
are  not  peculiar  to  I^orth  Carolina.  Acts 
concerning  mills,  similar  to  ours,  exist  in 
many  of  the  states  (Washburn,  Easements. 
394  [329]),  and  respecting  drainage  at  least 
in  Massachusetts  (Gen.  St.  c.  148),  and  New 
York  (2  Rev.  St  548 ;  People  v.  Nearlng,  27 
N.  Y.  306)." 

The  legislation  in  question  here  comes 
well  within  tbe  principle  established  by  these 
cases.  It  has  evidently  been  prepared  with 
great  care,  and  seems  to  present  a  scheme 
for  the  drainage  of  these  lowlands,  at  once 
comprehensive,  adequate,  and  elflcient,  and  In 
which  the  rights  of  all  persons  to  be  affected 
have  been  fully  considered  and  protected. 

When  these  drainage  districts  are  created 
under  statutes  like  this  we  are  now  con- 
sidering, they  are  regarded  as  public  quasi 
corporations,  partaking  to  some  extent  of 
the  character  of  a  governmental  agency,  and 
for  general  purposes  of  taxation  in  the  or- 
dinary acceptation  of  the  term  they  come, 
as  a  rule,  within  the  restrictions  established 
by  the  Constitution  upon  municipal  corpo- 
rations in  reference  to  the  imposition  of 
taxes  both  as  to  the  amount  and  method 


N.ai 


8ANDEBLIN  ▼.  LUESN. 


227 


(Smith  T.  Tnutee,  supra) ;  Imt  under  our  de- 
ddlons  these  restrlctlTe  proyislons  aa  to 
taxation  have  been  held  not  to  apply  to  the 
caae  of  local  asseesmoitB.  where^  aa  in  this 
case,  suoh  aaseesmenta  are  made  and  collect- 
ed by  some  recognized  method  apportioning 
the  burdens  according  to  the  benefits  re- 
ceived by  the  property  affected.  Busbee  v. 
Gommlasioners,  supra;  Commissioners  t. 
Commissioners,  supra;  Shuford  t.  Commis- 
sioners, supra;  Newsom  ▼.  Bamheart,  su- 
pra ;   Cain  v.  Commissioners,  supra. 

In  Shuford's  Case  it  was  held:  "  (1)  A  tax 
levied  only  upon  land  under  the  provisions 
of  the  'stock  law*  (Acts  1879,  c.  135)  is  not 
witliin  the  constitutional  prohibition  as  to  uni- 
formity of  taxation,  and  hence  the  assent  of 
the  qualified  voters  of  the  district  affected  is 
not  necessary;  and  this,  even  though  the 
act  of  the  Legislature  styles  it  a  'tax.*  (2) 
It  Is  regarded  as  a  local  assessment,  and 
made  with  reference  to  special  benefits  de- 
rived from  the  property  assessed,  from  the 
expenditure ;  while  taxes  are  public  burdens, 
Imposed  as  burdens,  for  the  purpose  of  gen- 
eral revenue" 

And  in  Commissioners  v.  Ck)mm1ssloners, 
92  N.  C,  supra.  Chief  Justice  Smith,  on  this 
subject,  quotes  with  approval  from  the  opin- 
ion in  Cain  v.  Commissioners,  as  follows: 
••As  the  greater  burden  is  thus  removed  from 
the  landovmer,  he,  as  such,  ought  to  bear  the 
expense  by  which  this  result  is  brought  about. 
The  special  interest  benefited  by  the  law  is 
charged  with  the  payment  of  the  sum  neces- 
sary in  securing  the  benefit  This  and  no 
more  is  what  the  statute  proposes  to  do,  and 
in  this  respect  is  obnoxious  to  no  just  ob- 
jection from  the  taxed  land  proprietor,  as  it 
is  free  from  any  constitutional  impediments." 

The  objection  urged,  therefore,  that  no 
rote  of  the  people  on  the  proposition  was  re- 
quired or  provided  for  by  the  statute,  must 
bs  overruled. 

Nor  can  the  further  objection  be  sustained 
that  the  act  tn  question  improperly  under- 
takes to  confer  legislative  power  and  duties 
on  the  clerk  of  the  court,  a  judicial  ofi9cer; 
for  on  authority  the  duties  and  powers  con- 
ferred on  the  clerk  by  this  statute  are  of  a 
judicial  nature.  Speaking  to  this  question. 
In  O'DeU  v.  Boyden,  150  Fed.  781,  80  C.  C. 
A.  897,  10  Am.  &  fing.  Ann.  Caa,  at  page 
230,  it  is  said:  ••The  better  doctrine,  how- 
ever, seems  to  be  that  the  duties  of  the  mu- 
nicipal authorities  In  determining  the  neces- 
sity for  sewers  (dependent  on  a  like  princi- 
ple), their  location,  and  their  general  plan, 
are  of  a  judicial  or  quasi  judicial  nature, 
while  the  work  of  construction  and  malnte- 
naDoe  is  ministerial."  And  authoritative  de- 
cisions fully  support  the  position  as  stated. 
Johnston  v.  District  of  Columbia,  118  tJ.  S. 
19,  6  Sup.  Ct  923,  80  Li  Ed.  75;  Callen  v. 
City,  48  Kan.  827,  23  Pac.  652,  7  Li  R,  A. 
*  786;  Bellingham  Imp.  Ca  v.  City,  20  Wash. 
CA^  54  Pac.  774;  Wahoo  v.  Dickinson,  28  Neb. 
C26^  86  N.  W.  81&   This  disposes,  we  believe,  I 


of  the  objectlohs  urged  against  the  validity 
of  the  statute. 

It  was  farther  contoided  for  plaintiff  that, 
tmder  the  provisions  of  the  law,  the  commis- 
sioners had  no  right  to  accept  and  award 
the  contract  to  a  higher  bidder,  but  that  ''the 
contract  should  have  been  let  to  the  lowest 
bidder,  or  the  work  should  have  been  adver- 
tised for  new  bids" ;  but  the  language  of  the 
statute  is  that  ''they,  together  with  the  su- 
perintendent of  construction,  shall  convene 
and  let  to  the  lowest  responsible  bidder,"  and 
the  decisions  are  to  the  effect  that  when,  by 
the  clear  import  of  this  or  similar  language, 
a  discretion  is  conferred,  the  action  of  the 
authorities  will  not  be  interfered  with,  un- 
less the  same  was  influenced  or  procured  by 
fraud.  People  v.  Kent,  160  111.  655,  43  N.  E. 
760 ;  Brick  &  Pav.  Co.  v.  Philadelphia,  164 
Pa.  477,  30  Atl.  383;  Commonwealth  r. 
Mitchell,  82  Pa.  843;  Clapton,  Adm*r,  r. 
Taylor,  49  Mo.  App.  117. 

In  People  v.  Kent,  it  was  held:  "(1)  The 
word  'responsible,'  applied  to  an  undertaking 
to  pay  money  only,  means  financial  ability; 
but  in  the  statute  for  letting  contracts  for 
public  improvements,  which  requires  a  •re- 
sponsible bidder,*  it  has  the  wider  meaning 
of  ability  to  respond  to  the  requirements  of 
the  contract,  having  full  regard  to  the  sub- 
ject-matter thereof.  (2)  The  requirement  of 
a  statute  that  contracts  for  a  public  improve- 
ment shall  be  let  to  the  lowest  responsible 
bidder  does  not  require  the  letting  of  a  con- 
tract to  the  lowest  bidder  upon  the  ascer- 
tainment of  his  financial  responsibility  only ; 
but  the  term  'responsible'  includes  the  ability 
to  respond  by  the  discharge  of  the  contract- 
or's obligations  In  accordance  with  what  may 
be  expected  or  demanded  under  the  t^ms 
of  the  contract.  (3)  The  courts  cannot  Inter- 
fere, in  the  absence  of  fraud,  with  the  exer- 
cise of  the  ofilcial  discretion  of  a  public  offi- 
cer intrusted  with  the  duty  of  awarding  a 
contract,  in  determining  whether  a  certain 
person  was  the  lowest  responsible  bidder, 
after  investigation  of  such  person's  record  in 
doing  similar  business  before." 

And  in  Clapton  v.  Taylor,  supra:  "(2)  In 
letting  contracts  for  street  improvements,  the 
duty  of  city  authorities  is  not  wholly  minis- 
terial, but  partakes  sufficiently  of  a  judicial 
character,  In  the  absence  of  fraud  or  miscon- 
duct, to  render  their  conclusion  binding ;  and 
the  law  in  regard  to  the  letting  of  such  con- 
tracts does  not  mean  absolutely  that  the  con- 
tract shall  be  given  to  the  lowest  bidder 
without  regard  to  fitness,  and  the  city  au- 
thorities are  presumed  to  have  done,  and  not 
to  have  exceeded,  their  duty." 

The  case  was  submitted  for  our  decision 
near  the  close  of  the  term,  v^th  a  request 
that  an  early  decision  be  rendered,  and  we 
may  have  written  somewhat  hurriedly.  Our 
investigations,  however,  have  been  very  much 
facilitated  by  the  excellent  briefs  submitted 
by  counsel  for  both  parties,  and  we  desire  to 
express  appreciation  of  the  commendable  dil- 
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Igence  tliej  have  ilhown  In  their  preparation* 
and  the  great  aid  these  briefs  have  been  to 
the  court  in  reaching  a  satisfactory  condn- 
sion  on  the  gnestions  presented. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  judgment  of  his  honor  below  must 
be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


(152  N.  c.  T2S) 

HARPER  V.  TOWN  OF  LENOIR. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  MuifioiPAL  Corporations  (|  385*)  — 
Streets  ~  Ohanqino  Grades  —  ljabilitt 
for  Dakaoes. 

A  municipal  corporation  is  liable  to  the 
owner  of  property  aoutting  on  a  street  for 
changing  the  grade  of  the  street  only  so  far  as 
damages  arise  from  its  doing  the  work  negli- 
gently. 

[E>d.  Note.— For  other  cases,  see  Municipal 
Conwrations,  Cent  Dig.  ||  925-928;   Dea  Dig. 

2.  MtrwioiPAL  Corporations  (§  733*)  — 
Streets— Chanoing  Grades— Sttpports  fob 
Abutting  Property. 

Where  a  change  of  street  grade  iuTolves  an 
excavation  of  12  or  14  feet,  leaving  abutting 
property  on  an  embankment  of  that  height, 
nearly  perpendicular,  and  with  a  soil  that  will 
not  stand  in  any  such  shape,  proper  care  re- 
quires the  municipal  corporation  to  provide  some 
kind    of   proper   support   therefor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1547-1549;  Dec. 
Dig.  I  733.»] 

8.  Pleading  (§  249*)  —  Complaint— Amend- 

•OENT. 

The  complaint  in  an  action  by  the  owner 
of  a  lot  abutting  on  a  street  to  enjoin  exca- 
vations for  a  change  of  street  grade  may  be 
amended  to  seek  recovery  for  neglisrence  in  the 
doing  of  the  work ;  Revisal  1905,  §  469,  allow- 
ing the  joinder  of  all  causes  of  action  arising 
out  of  the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  712 ;   Dec.  Dig.  §  249.*] 

4.  Judgment  ($  598*)  — Merger  and  Bar  — 
Permanent  Injuries. 

The  injury  to  abutting  property  from  neg- 
ligence of  the  municipal  corporation  in  making 
a  change  of  street  grade  being  of  a  permanent 
nature,  but  one  recovery  is  permissible,  meas- 
ured hj  the  impaired  market  value  of  the  prop- 
erty arising,  and  likely  to  arise,  from  the  neg^ 
ligence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1113;   Dec  Dig.  S  598.*] 

6.  Municipal  Corporations  (§§  394,  395*)— 
Streets  —  Change  of  Grade  —  Damages- 
evidence. 

Willie  the  general  and  better  rule  of  dam- 
ages for  injury  to  abutting  property  from  neg- 
ligence of  a  municipal  corporation  m  making  a 
change  of  street  grade  is  the  impaired  maraet 
value  of  the  property,  the  cost  of  a  retaining 
wall  is  relevant  to  the  inquirv,  and  under  some 
circumstances  may  be  adopted  as  determinative, 
particularly  where  such  cost  is  reasonable,  and 
oi)erate8  in  restriction  of  amount  of  recovery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  938,  945-948;  Dec. 
Dig.  §§  394,  395.*] 


0.  BrxDENCB  (I  474*)— Opinxoks. 

Witnesses  who  have  had  personal  obeerra* 
tion  of  relevant  facts  and  circumstances,  and 
whose  opinions  are  calculated  to  aid  the  jury, 
may  give  them  as  to  the  amount  a  lot  is  dam- 
aged by  negligence  in  change  of  the  street  grade. 

[EM.   Note.— For  other  cases,   see   Bvidenoe, 
Cent.  Dig.  §  2299;   Dec.  Dig.  I  474.*] 

7.  Witnesses  (S  287*)— Reoirbot  Examina- 
tion. 

Where  defendant,  in  crosshezamination  of 
a  witness  in  an  action  for  injury  to  property  by 
negligence  in  change  of  street,,  brought  out  the 
statement  that  the  property  had  been  assessed 
for  taxation  at  a  much  lower  value  than  plain- 
tiff claimed,  the  statement  of  witness  on  redirect 
that  the  tax  assessors  were  accustomed  to  as- 
sess such  property  at  about  one-third  its  true 
value  was  relevant,  certainly  not  ground  for 
reversal. 

[Ed.  Note.— For  other  cases,  see  Witnesses: 
Cent.  Dig.  ||  1000-1002;   Dec.  Dig.  f  287.*] 

Appeal  from  Superior  Court,  Caldwell 
County;    CounciU,  Judge. 

Civil  action  by  George  F.  Harper  against 
the  Town  of  Lenoir.  From  a  Judgment  on  a 
verdict  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Civil  action  tried  at  Noyemi>er  term,  1909. 
There  was  evidence  tending  to  show  that  the 
plaintiff  was  the  owner  of  a  house  and  lot 
in  the  town  of  «Lenoir,  abutting  on  Main 
street,  and  also  on  North  Boundary  street; 
that  the  authorities  of  the  town  in  charge 
of  the  matter,  having  determined  on  a  change 
of  grade  of  these  streets,  proceeded  to  dig 
down  and  lower  the  Main  street,  leaving 
plaintiff's  property  12  or  15  feet  above  the 
level  of  the  sidewalk,  and  were  about  to  com- 
mence like  action  on  North  Boundary  street, 
when  plaintiff  instituted  the  present  suit. 
While  the  record  does  not  make  the  matter 
very  clear  as  to  what  was  the  original  pur- 
pose of  the  action  nor  what  part  of  the  dig- 
ging took  place,  or  damage  was  caused  be- 
fore the  same  was  commenced,  it  seems  to 
have  been  admitted  on  the  argument  that 
the  suit  was  instituted  to  restrain  the  au- 
thorities from  going  on  with  the  work  com- 
plained ot,  and  that,  this  having  been  step- 
ped, no  restraining  order  was  issued,  and  the 
suit  was  proceeded  with  without  process  of 
that  Character,  and  was  tried  on  an  issue  as 
to  negligence.  It  appears  to  have  been  fur- 
ther conceded  that  the  change  of  grade  along 
Main  street  had  been  completed  before  suit 
commenced,  but  that  some  of  the  consequoi- 
tial  damages  had  occurred  ftom  It  since  ac- 
tion brought,  and  evidence  as  to  all  such 
damage  was  admitted  over  defendant's  ob- 
jection. The  original  complaint,  evidently 
drawn  with  a  view  of  using  same  also  as  an 
affidavit  on  the  hearing  of  an  application  for 
a  restraining  order,  contained  allegations 
of  carelessness  in  the  work  on  the  part  of 
the  defendant,  and  was  filed  at  the  return 
term  in  190S,  and  answer  was  then  filed  by 
defendant  denying  ail  material  avermentsi 
At  the  trial  term,  in  November,  190&,  plain- 
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tiff  was  allowed,  over  defendant's  objection, 
to  amend  his  complaint,  making  a  more  ex- 
tended and  spedilc  allegation  of  negligence 
on  part  of  defendant  in  doing  the  work  com- 
plained of,  and  amended  answer  was  then 
filed  by  defendant  There  was  evidence  on 
part  of  plaintiff  tending  to  show  Injury  to 
the  plalntlff*8  property  by  reason  of  alleged 
negligence  causing  substantial  damage  to 
same,  part  of  this  damage  occurring  before 
commencement  of  the  suit,  and  to  all  evi- 
dence tending  to  show  damages  sub8e<iuent- 
ly  occurring  defendant  objected  and  proper- 
ly filed  exceptions. 

On  Issues  submitted,  the  jury  rendered  the 
following    verdict: 

"(I)  Did  the  defendant  have  authority  un- 
der the  law  to  lower  the  grade  of  North 
Main  street  In  the  town  of  Lenoir,  and  to 
remove  earth  therefrom  up  to  the  line  of 
the  plalntifTs  property?    Answer:     Yes. 

••(2)  Was  the  plaintiff's  property  Injured 
by  the  negligence  of  the  defendant,  as  al- 
leged in  the  complaint?    Answer:    Yes. 

'*(3)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?    Answer:    $800." 

Judgment  on  verdict  <for  plaintiff,  and  de- 
fendant excepted  and  appealed. 

Geo.  W.  Wilson,  W.  0.  Newland,  and  Law- 
rence Wakefield,  for  appellant  W.  A.  Self 
and  Mark  Squires,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
On  the  issue  as  to  defendant's  responsibility, 
the  court  below,  among  other  things,  charged 
the  Jury  as  follows:  **Cities  and  towns  have 
the  right  to  Improve  streets  and  pavements 
for  the  public  good,  and,  in  the  exercise  of 
this  right,  may  grade  down  streets  and  pave- 
ments to  a  lower  or  make  them  of  greater 
elevation  than  the  property  of  adjacent  or 
abutting  proi)erty  owners^  and  if  in  doing 
such  work  the  town  or  city  exercises  (A) 
care  and  skill — ^that  is,  does  the  work  prop- 
erly—(B)  then  If  Injury  results  to  the  adja- 
cent or  abutting  owners,  either  by  leaving 
their  property  below  or  above  the  grade  so 
made,  the  property  owners  are  not  entitled 
to  recover  damages,  even  though  their  prop- 
erty Is  rendered  of  less  value  by  reason  of 
the  work  so  done.  Nor  can  property  owners 
recover  damages  under  such  conditions  be- 
cause of  the  Ingress  or  egress  to  their  prop- 
erty being  interrupted  or  hindered,  nor  can 
they  recover  because  of  the  effect  of  such 
work  upon  the  appearance  of  their  property." 
And  again:  *'Every  one  who  owns  real  estate 
in  a  dty  or  town  that  adjoins  a  public  street 
or  pavement  holds  it  subject  to  the  right  of 
the  city  or  town  to  grade  such  street  or 
pavement  down  or  to  elevate  it  when  in  the 
exercise  of  the  Judgment  of  the  authorities 
of  the  city  or  town  It  becomes  necessary  or 
advisable  to  do  so.  And  where  grading  is 
done  under  such  conditions  (Q  and  is  done 
properly — that  is,  with  care  and  skill,  and 
with  due  regard  to  the  rights  of  the  property 


owners — (D)  then  the  law  affords  no  protec- 
tion to  the  property  owners  on  account  of 
injury  to  their  property  resulting  from  being 
left  at  a  higher  or  lower  level  than  the  street 
or  XMivement  or  on  account  of  Ingress  or 
egress  to  such  property  being  affected,  or  for 
any  Injury  to  the  appearance  of  the  proper- 
ty." This  is  a  very  correct  statement  of  the 
law  as  It  obtains  with  us,  where  streets  have 
been  already  established,  and  Is  In  accord 
with  numerous  decisions  of  our  court  on  the 
subject  Dorsey  v.  Henderson,  148  N.  O.  423. 
62  S.  EL  547 ;  Jones  v.  Henderson,  147  N.  C. 
120,  eo  S.  B.  894 ;  Wolfe  v.  Pearson,  114  N. 
C.  621,  19  S.  B.  264 ;  Meares  v.  Wilmington, 
81  N.  C.  73,  49  AnL  Dec.  412.  Under  the 
charge,  and  applying  this  principle,  the  Jury 
have  awarded  plaintiff  damages  for  the  neg- 
ligent manner  In  which  this  work  was  done 
by  the  town  authorities,  and,  unless  there  Is 
reversible  error  appearing  In  the  record,  the 
Judgment  in  his  favor  must  be  affirmed. 

It  was  objected  to  the  validity  of  the  re- 
covery that  the  Judge  on  the  issue  as  to  neg- 
ligence Imposed  upon  the  defendant  the  duty 
of  constructing  a  retaining  wall  for  the  pro- 
tection of  plaintiff's  property,  but  on  the 
facts  presented,  we  do  not  think  the  position 
can  be  sustained.  The  defendant  certainly 
is  not  required  to  build  a  retaining  wall  in 
every  case  where  an  excavation  of  this  char- 
acter is  made,  nor  is  the  cost  of  such  a 
wall  usually  the  correct  measure  of  damages ; 
but  where,  as  in  this  case,  the  change  of 
grade  Involves  an  excavation  12  or  14  feet; 
leaving  plaintiff's  property  abutting  on  an 
embankment  of  that  height  nearly  i>erpen- 
dlcular,  and  with  a  soil  showing  a  tendency 
to  crumble  away,  "a  rotten,  ashy  kind  of  soil 
that  has  no  body,  has  a  good  deal  of  Isinglass 
and  mica  in  it,  not  a  kind  of  soil  that  will 
stand  in  any  such  shape  as  that,"  we  think 
the  court  correctly  held  that  proper  care  re- 
quired that  some  kind  of  proper  support 
should  have  been  provided;  and  a  failure  to 
provide  such  support  was  correctly  Imputed 
for  negligence  on  the  part  of  the  town.  This 
was  substantially  held  In  Meares'  Case,  su- 
pra, and  the  decision  was  so  Interpreted  In 
Jones'  Case,  supra;  both  cases  certainly 
giving  decided  Intimation  that  the  failure 
to  build  a  retaining  wall  under  the  condi- 
tions indicated  was  properly  held  to  be  ac- 
tionable negligence. 

It  was  objected,  further,  on  the  part  of 
the  defendant,  that  the  action  having  been 
Instituted  primarily  to  obtain  an  injunction, 
and  before  any  substantial  damages  had  ac- 
crued from  the  alleged  wrong,  the  court  had 
no  power  to  allow  an  amendment  demand- 
ing damages  for  a  negligent  breach  of  duty 
on  the  part  of  defendant ;  the  position  being 
that  such  an  amendment  amounted  to  an  en- 
tire change  in  the  scope  and  purpose  of  the 
action,  and  constituted  reversible  error  un- 
der  the  authority  of  Clendenin  v.  Turner,  96 
N.  C.  421,  2  S.  EI  51,  and  that  class  of  cases. 
As  heretofore  stated,  it  does  not  necessarily 
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appear  that  it  was  the  sole  purpose  of  the 
action  to  obtain  an  Injunction,  and  the  origi- 
Bal  complaint  contains  averments  which  by 
correct  interpretation  amount  to  a  charge  of 
negligence,  so  that  the  facts  here  are  against 
the  defendant,  but,  if  it  were  otherwise, 
the  position  cannot  be  sustained.  Courts  of 
equity  not  infrequentiy  awnrd  damages  when 
such  a  demand  is  incident  to  some  recog- 
nized source  of  equitable  relief;  and  under 
our  system,  combining  legal  and  equitable 
actions  in  one  and  the  same  jurisdiction, 
and  permitting  the  joinder  of  ''all  causes  of 
action  arising  out  of  the  same  transaction 
or  transactions  growing  out  of  the  same  sub- 
ject of  action"  (Heyisal,  (  469),  It  was  not 
only  permissible,  but  eminently  proi)er,  that 
the  plaintiff  should  be  allowed  to  amend  and 
daim  the  damages  accrued,  and  which  were 
incident  to  the  principal  relief.  Beach  on 
Injunctions,  §  10;  Pomeroy's  Equity  Juris- 
prudence, §§  112-237.  Making  a  short  ex- 
tract from  the  last  citation:  "Equity,  there- 
fore, assumed  a  jurisdiction  to  grant  an 
injunction  restraining  the  commission  of  ac- 
tual or  threatened  waste,  and  having  ob- 
tained jurisdiction  for  the  purpose  of  award- 
ing this  special  relief,  which  in  many  instan- 
ces Is  not  complete,  the  court  will  retain  the 
cause  and  decree  full  and  final  damages,  and 
when  necessary  order  the  abatement  of  what- 
ever creates  the  waste  or  causes  the  nuisance." 
Again,  it  was  contended  that  this  is  an  ac- 
tion for  withdrawal  of  lateral  support;  that 
this  is  never  considered  as  an  actionable 
wrong  until  appreciable  damage  has  actually 
occurred,  and,  as  there  was  no  evidence  tend- 
ing to  show  any  substantial  Injury  to  plain- 
tiff's property  prior  to  the  commencement  of 
the  suit,  the  recovery  cannot  be  sustained. 
There  seems  to  have  been  no  more  fruitful 
source  of  litigation  than  actiona  for  wrong- 
ful withdrawal  of  lateral  support  by  excava- 
tions on  the  part  of  an  adjoining  property 
owner,  and  there  are  many  learned  discus- 
sions in  the  reported  cases  on  the  subject 
Considering  these  cases,  it  is  undoubtedly  es- 
tablished by  the  weight  of  authority  that  In 
actions  of  this  character  a  claim  for  damages 
does  not  arise  until  there  has  been  some  ap- 
preciable injury  to  plaintiff's  property  as  by 
an  actual  subsidence  of  the  soil,  and  then 
only  to  the  extent  of  the  injury  suffered. 
Kansas  City  R.  R.  v.  Schwake,  70  Kan.  141, 
78  Pac.  431,  reported  In  68  L.  R.  A.  673; 
Larson  v.  Street  Ry.,  110  Mo.  234,  19  &  W. 
416,  16  Ij.  B.  A.  330;  also  reported  in  33  Am. 
Bt  Rep.  439 ;  Oharless  v.  Rankin,  22  Mo.  566, 
in  66  Am.  Dec.  642,  with  full  and  learned 
notes  by  the  editors  of  these  respective  pub- 
lications. These  decisions,  however,  cannot 
avail  defendant,  for  the  reason  that,  in  the 
respect  suggested,  the  principle  upon  which 
they  rest  does  not  apply  with  us  to  an  action 
against  a  municipal  corporation  for  damages 
caused  by  changing  the  grade  of  a  street  al- 
ready established,  li^  such  case,  as  hereto- 
fose  stated,  damages  can  only  be  recovered  If 


the  work  is  negUgentiy  done  and  to  the  ex- 
tent caused  by  such  negligence.  And  this, 
too,  is  the  answer  to  another  and  kindred  ex- 
ception noted  by  defendant  to  the  admission 
of  all  testimony  as  to  any  damages  accruing 
since  action  commenced.  Recovery,  then,  be- 
ing sustainable  only  for  negligence,  In  this 
case  a  pure  tort,  the  damages*  as  said  In 
Bowen  V.  King  and  Harris,  146  N.  C  390,  59 
S,  E.  1047,  "wlU  include  all  that  are  dlrectiy 
caused  by  the  wrong  and  all  consequential 
damages  which  are  the  natural  and  probable 
effect  of  such  wrong,  under  the  facts  as  they 
existed  at  the  time  the  same  is  committed, 
and  which  could  be  ascertained  with  a  rea- 
sonable degree  of  certainty"— citing  Johnson 
V.  RaUroad,  140  N.  C.  574,  53  S.  E.  362; 
Sharpe  v.  Powell,  7  L.  R.  1892,  p.  253;  8  Aul 
&  Eng.  Ency.  p.  598;  Hale  on  Damages,  34, 
35,  et  seq.— and,  having  be^i  caused  by  a 
change  of  grade  done  as  a  rule  under  statu* 
tory  authority  and  considered  of  a  permanent 
nature,  under  our  decisions,  there  may,  and 
ordinarily  must  be,  but  one  recovery  for  the 
entire  wrong.  This  general  principle  is  well 
stated  by  Justice  Avery  in  the  case  of  Ridley 
V.  Railroad,  118  N.  C.  998,  24  S.  E.  731  (32 
L.  R.  A.  708),  as  follows:  "But  even  where 
the  injury  complained  of,  either  by  the  servi- 
ent owner  or  an  adjacent  proprietor.  Is  due 
to  the  negligent  construction  of  such  public 
works  as  railways  which  it  is  the  policy  of 
the  law  to  encourage.  If  the  injury  is  perma- 
nent and  affects  the  value  of  the  estate,  a  re- 
covery may  be  had  at  law  of  the  entire  dam- 
ages in  one  action"— citing  Smith  v.  Railroad, 
23  W.  Va.  453;  Troy  v.  Railroad,  3  Fost. 
(N.  H.)  83,  55  Am.  Dec.  177;  Railroad  Co. 
V.  Maher,  91  111.  312;  Blzer  v.  Railroad,  70 
Iowa,  146,  30  N.  W.  172 ;  Fowle  v.  Railroad 
Co.,  112  Mass.  334,  338,  17  Am.  Rep.  106; 
s.  c.,  107  Mass.  352;  Railroad  v.  Esterle,  13 
Bush  (Ky.)  667;  Railroad  v.  Combs,  10  Bush 
(Ky.)  382,  393,  19  Am.  Rep,  67;  Stodghlll  r. 
Railroad  Co.,  53  Iowa,  341,  5  N.  W.  495; 
Cadle  V.  Railroad  Co.,  44  Iowa,  11.  And  Is 
said  by  Mr.  Elliott  in  his  work  on  Roads  and 
Streets  to  obtain  very  generally  in  determin- 
ing the  damages  recoverable  on  a  change  of 
grade  by  the  authorities.  Speaking  to  this 
question,  the  author  said:  "Sec.  488.  All  dam- 
ages are  recoverable  in  one  action.— The 
change  of  grade  is  a  permanent  matter,  and 
all  resulting  injury  must  be  recovered  for 
in  one  action,  for  the  property  owner  cannot 
maintain  successive  actions  as  each  fresh 
annoyance  or  injury  occurs.  The  reason  for 
this  rule  Is  not  far  to  seek.  What  Is  done 
under  color  of  legislative  authority,  and  is  of 
a  permanent  nature,  works  an  Injury  as  soon 
as  it  is  done,  if  not  done  as  tjtie  statute  re- 
quires, and  the  Injury  which  then  accrues  is, 
in  legal  contemplation,  all  that  can  accrue, 
for  the  complainant  is  not  confined  to  a  recov- 
ery  for  past  or  present  damages,  but  may  also 
recover  prospective  damages  resulting  from 
the  wrong.  It  Is  evident  that  a  different  rule 
would  lead  to  a  multiplicity  of  action^  ai2<l 
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produce  Injnsdoe  and  confusion.  It  Is  in 
strict  harmony  with  the  rule  which  preralla, 
and  has  long  prevailed.  In  cases  where  prop- 
erty Is  seized  under  the  right  of  eminent  do- 
main. •  •  •  The  presumption  of  the  per- 
manency of  the  gi^ade  once  established  Is  the 
only  reasonable  and  defensible  one,  and  It  Is 
therefore  just  to  apply  to  six^  cases  the  rule 
which  governs  In  cases  where  the  Improve-' 
ment  Is  permanent.  It  Is  not  reasonable  to 
apply  the  rule  which  prevails  in  cases  where 
a  nuisance  is  created  which  is  capable  of 
abatement  or  removal  and  Is  not  a  thing  of  a 
permanent  nature.  The  general  rule  is  that 
where  the  act  complained  of  Is  of  a  perma- 
nent nature,  all  the  damages  must  be  recov- 
ered In  one  action,  and  this  rule  should  gov- 
ern in  actions  for  injuries  resulting  from  a 
change  of  grade."  Applying  the  principle  the 
entire  damage  for  plaintiff's  injury  Is  re- 
coverable In  the  present  action,  and  from  this 
It  follows  that  the  proper  and  only  feasible 
rule  for  admeasuring  the  damage  will  be  the 
impaired  market  value  of  the  property  aris- 
ing, and  which  Is  likely  to  arise,  by  reason  of 
the  negligence  established.  We  were  referred 
to  several  decisions  to  the  ^ect  that  the  Im- 
palrment  of  market  value  was  not  the  cor- 
rect rule,  but  rather  the  diminished  value  of 
the  lot  caused  by  subsidence  of  soil  or  other 
injury  which  has  occurred  (Olimore  v.  Drls- 
coll,  122  Mas&  190,  23  Am.  Rep.  812;  Mc- 
Gtilre  V.  Grant,  25  N.  J.  Law,  856,  67  Am. 
Dec  49),  but  these  cases  were  actions  for 
wrongful  withdrawal  of  lateral  support  by  an 
adjoining  proprietor,  which  did  not  neces- 
sarily involve  the  question  of  negligence,  nor 
permit  the  award  of  prospective  damages. 
£ven  in  actions  of  that  character,  there  are 
authorities  to  the  effect  that  the  correct  rule 
is  the  impaired  market  value  of  the  lot,  the 
estimate  to  include  prospective  damages.  See 
note  to  Kansas  City  R.  R.  v.  Schwake,  supra, 
in  68  L.  R.  A.  702,  703.  But  when,  as  in  this 
case,  the  recovery  is  for  negligence  arising 
from  an  injury  permanent  in  its  character 
and  under  color  of  statutory  authority,  the 
true  rule  should  undoubtedly  be  the  Impaired 
market  value  to  be  determined  on  considera- 
tion of  the  entire  damages  arising  from  the 
wrong,  past,  present,  and  prospective.  Taking 
the  charge  as  a  whole,  and  in  connection  with 
the  special  instructions  given  at  the  request 
of  the  defendant,  this  was  the  principle  laid 
down  for  the  guidance  of  the  jury  in  the  pres- 
ent case,  and  these  exceptions  of  the  defend- 
ant are  also  overruled. 

There  were  several  other  objections  made 
to  rulings  of  the  court  on  questions  of  evi- 
dXBnce.  One  of  them  was  pointed  to  the  ad- 
mission of  evidence  as  to  the  cost  of  a  re- 
taining wall.  Both  plaintiff  and  defendant 
seem  to  have  offered  testlnjony  on  that  ques- 
tion, and  we  think  the  evidence  was  prop- 
erly admitted.  As  we  have  endeavored  to 
show,  the  general  and  l>etter  rule  for  the  ad- 
measurement of  damages  in  these  cases  la  the 


impaired  value  of  claimant's  lot  by  reason  of 
defendant's  negligence;  but  the  cost  of  a 
retaining  wall  should,  we  think,  be  received 
as  a  fact  relevant  to  the  Inquiry,  and  under 
some  circumstances  might  be  adopted  as  de- 
terminative, particularly  when  such  cost  is 
reasonable  and  operates  In  restriction  of  the 
amount  recovered.  As  we  have  said  in  Bow- 
en  V.  King,  supra:  "A  well-recognized  re- 
striction applying  In  case  of  tort  or  contract, 
and  as  to  both  elements  of  damages  (direct 
and  consequential),  Is  to  the  effect  that  the 
Injured  party  must  do  what  he  can  In  the 
exercise  of  reasonable  care  and  diligence  to 
avoid  or  lessen  tiie  consequences  of  the 
wrong,  and  for  any  part  of  a  loss  Incident  to 
such  failure  no  relief  can  be  had."  And  a 
proper  appUcatlon  of  this  principle  In  such 
cases  might  require  that  this  cost  of  retain- 
ing wall  should  be  accepted  as  controlling. 
See  note  to  68  L.  B.  A.  706,  dtlng  Kopp  v. 
Railroad,  41  Minn.  310,  48  N.  W.  73 ;  Rich- 
ardson  v.  Webster  Caty,  111  Iowa,  427,  82  N. 
W.  920,  and  other  authorities.  And  the  case 
In  our  own  reports  of  Meares  v.  Wilmington, 
supra,  gives  clear  Indication  that  the  costs 
of  such  a  wall,  if  reasonable,  might  under 
given  conditions  be  accepted  and  acted  on  as 
the  correct  estimate  In  determining  the  dam- 
age. 

Def^idant  excepted,  further,  that  several 
witnesses  were  allowed  to  give  their  opinion 
as  to  the  amount  the  lot  was  damaged.  £?vl- 
dence  of  this  character  from  witnesses  who 
have  had  personal  observation  of  relevant 
facts  and  conditions,  and  whose  opinion  is 
calculated  to  aid  the  jury  to  a  correct  con- 
clusion, is  coming  to  be  more  and  more  re- 
garded as  competent,  and  its  reception  has 
been  sanctioned  and  approved  In  several  re- 
cent decisions  of  the  court  Lumber  Co.  v. 
Railroad,  151  N.  C.  220,  65  S.  B.  920 ;  Wilkin- 
son V.  Dunbar,  149  N.  0.  20,  62  S.  E.  748; 
Davenport  v.  Railroad,  148  N.  O.  287,  62  S.  HL 
431,  128  Am.  St  Rep.  599;  Tire  Setter  Co. 
V.  Whitehurst,  148 -N.  0.  446,  62  S.  B.  523; 
Taylor  v.  Security  Co.,  145  N.  O.  385,  59  S. 
E.  139,  15  L.  R.  A.  <N.  h.)  583. 

Again,  defendant  excepted  that  a  witness 
for  plaintiff,  testifying  to  the  value  of  the 
lot  in  question,  was  allowed  to  say  that  the 
tax  assessors  were  accustomed  to  assess  such 
property  at  about  one-third  of  Its  true  valua 
This  as  an  Independent  proposition  would 
not  be  regarded  as  competent  testimony,  but^ 
on  cross-examination  of  this  same  witness, 
defendant's  counsel  had  brought  out  the  state- 
ment that  the  property  In  question  had  been 
assessed  for  taxation  at  a  much  lower  value 
than  plaintiff  claimed,  and  this  statement  of 
the  witness  on  redirect  examination  became 
in  this  way,  we  think,  a  relevant  circum- 
stance; certainly  it  will  not  be  held  for  re- 
versible error. 

Considering  the  entire  matter,  we  are  of 
opinion  that  the  cause  has  been  carefully  and 
correctly  tried,  and  that  no  leverslIHe  error 
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afipearB  In  ttie  record.     The  jadgment  la 
therefore  affirmed. 
No  error. 


(152  N.  C.  6S9) 

RICH  V.  ASHEVILLB  BLECTRIO  OO. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  Appeai.    and    Bsbob   (S    927»)-^Review— 
Nonsuit. 

On  review  of  a  nonsuit,  the  evidence  must 
be  construed  most  favorably  for  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2012,  2917,  3748,  4024; 
Dec.  Dig.  I  927.*] 

2,  Master  and  Sebvant  (|  97*)—Stbeet  Car 

BkCPLOT^B—lNJUBY— LlABIUTT  OF  EHPI.OT- 


A  street  car  conductor  cannot  recover  for 
Injury  caused  by  falling  from  the  running  board 
of  his  car,  resulting  from  his  right  hand  slipping 
from  a  defective  side  curtain  and  striking  his 
left  hand  by  which  he  was  maintaining  himself, 
since  the  accident  was  not  a  natural  result  of 
the  defect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  IftS ;  Dec.  Dig.  S  97.»] 

&  Neoliqencb    (§§   6,    121*)— Violation   of 

Statute. 

Violating  a  statute  is  negligence,  but,  to 
entitle  another  to  recover  for  an  injury  on  ac- 
count thereof,  he  must  show  that  the  violation 
proximately  caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  8,  227 ;   Dec.  Dig.  SS  6,  121.*] 

4i  Master  and  Servant  (|  94*)  — Street 
Railways  —  Negligence  —  I^roximatb 
Cause. 

That  a  street  railway  violated  Revisal 
1905,  §1  26158,  3800,  requiring  vestibule  fronts 
on  street  cars,  does  not  render  it  liable  for  in- 
jury to  a  conauctor  who  fell  from  the  running 
board  of  a  car  through  his  ri^ht  hand  slipping 
from  a  side  curtain  and  striking  his  left  hand 
with  which  he  maintained  himself,  since  there 
was  no  causal  connection  between  the  violation 
and  the  accident ;  the  purpose  of  sections  2615s, 
3800,  being  to  protect  the  motorman  from  un- 
necessary exposure  to  the  weather. 

[Gid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  l^d;   Dec.  Dig.  i  94.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Coart,  Buncombe 
County;  J.  S.  Adams,  Judge. 

Action  by  J.  O.  Rich  against  the  Aflhevllle 
Electric  Company.  Ftom  a  judgment  of  non- 
SQlt,  plaintiff  appeals.    Affirmed. 

The  plaintiff  sued  to  recover  damages  for 
Injuries  received  by  him  on  Sunday  morning, 
December  3, 1905,  between  10  and  11  o'clock  a. 
UL,  while  acting  as  conductor  on  one  of  the  de- 
fendant's cars  In  AshevUle.  The  plaintiff 
testified  that  he  had  been,  prior  to  the  Injury, 
a  conductor  for  three  years ;  that  he  asked  to 
be  relieved  of  his  regular  run  that  morning, 
and  to  fill  an  extra  man's  run,  which  was  to 
take  cars  empty  to  Riverside  Park— a  dis- 
tance of  about  three  miles — to  bring  the  ca- 
dets of  Bingham  School  In  to  church;  that 
when  he  rex)orted  to  the  car  bam  he  found 
"signed  up"  on  the  bulletin  board  two  open 
summer  cars  for  this  special  run;   that  the 


weather  was  cold,  something  near  fteezlng, 
a  strong  wind  blowing  from  the  north*  cloudy 
and  "spitting  snow";  the  thermometer  had 
dropped  from  49*  Far.  at  midnight  to  83* 
Far.  between  10  and  11  a.  m. ;  that  the  summer 
cars  are  not  equipped  with  a  vestibule,  but 
they  have  a  glass  front  In  the  rear  of  the 
front  platform,  and  in  front  of  the  rear  plat- 
*  form ;  that  the  seats  run  across  the  car  and 
at  each  end.  there  is  a  roller  curtain  which 
can  be  pulled  down  or  rolled  up  as  the  weath- 
er conditions  require;  that  these  curtains 
work  In  grooves  cut  In  posts  at  the  ends  of 
eadi  seat;  that  fastened  on  the  outside  of 
each  post  is  a  substantial  stanchion  for  hold- 
ing to  as  one  walks  or  stands  on  the  running 
board  or  step,  which  board  or  step  runs 
lengthwise  the  car  on  either  side,  and  is  used 
by  passengers  alighting  from  or  getting  on  the 
car,  and  likewise  used  by  the  conductor  in 
going  from  one  end  of  the  car  to  the  other, 
in  collecting  fares  of  passengers ;  that  after 
reporting  at  the  car  bam  on  the  morning  of 
December  3d  to  Mr.  White,  the  man  in  charge, 
he  observed  that  the  open  cars  were  "signed 
up"  for  the  run  he  was  to  make;  that  he 
complained  and  requested  closed  cars  on  ac- 
count of  the  weather;  that  White  told  him 
he  would  see  about  it ;  that  he,  the  plaintiff, 
looked  around  and  saw  three  closed  cars  ap- 
parently in  good  order,  and  went  to  report  to 
White,  but  he  had  gone,  and  the  other  car 
crews  had  left,  so  he  took  out  the  open  car 
at  10:5  a.  m.  and  proceeded  on  his  run  to  River- 
side Park ;  that  he  had  no  passengers  and  took 
on  none ;  that  he  had  his  overcoat,  but  did  not 
put  it  on,  and  stood  on  the  rear  platform; 
that  his  car  made  the  trip  to  the  park  in 
about  20  minutes;  the  cadets  got  aboard* 
pulled  down  the  curtains,  certainly  on  one 
side  of  the  car,  and  the  plaintiff  started  his 
car  back  to  AsheviUe ;  that  the  car  had  gone 
about  200  or  300  yards  when  he  started  to 
collect  fares ;  that  he  had  to  roll  up  the  cur- 
tain, which  was  done  by  a  pull,  when  it  rolled 
up  by  a  spring ;  that  the  curtain  caught  and 
he  jerked  it  with  his  right  hand,  his  hand 
slipped  off  and  either  struck  his  left  hand 
with  which  he  was  holding  to  a  stanchion,  or 
it  being  numbed  with  cold,  slipped  loose,  and 
he  fell  from  the  running  board,  and  received 
the  Injuries  for  which  he  sues  to  recover  dam- 
ages. At  the  conclusion  of  the  evidence,  his 
honor  allowed  the  motion,  made  under  the 
statute,  for  judgment  as  of  nonsuit,  and  the 
plaintiff  excepted  and  appealed  to  this  court 

Frank  Carter  and  H.  C.  Chedester,  for  ap- 
pellant   Martin  Sc  Wright,  for  appellee. 

« 
MANNING,  J.    Construing  the  evidence  in 

the  Tiew  most  favorable  for  the  plaintiff,  as 

we  must  do  under  the  uniform  rulings  of  this 

court,  where  the  motion  for  judgment  as  of 

nonsuit  is  allowed,  we  are  not  convinced  that 

his  honor  committed  error  In  allowing  the 
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motl<nu    In  speaking  of  an  injury  occaning 
to  the  plaintiff,  in  House  v.  Railroad  (at  this 
term)  67  &  B.  081,  where  the  plaintiff,  a  ser^ 
Tant  of  the  defendant,  employed  to  dean  its 
cars  and  wash  its  windows,  was  injured  by 
attempting,  with  unusual  force,  to  raise  a 
window  which  had  become  tight  in  the  sash, 
when  her  hand  slipped,  broke  through  the 
glass  and  was  severely  cut,  Mr.  Justice  Hoke 
said;   "We  have  repeatedly  decided  that  an 
employer  of  labor  is  required  to  provide  for 
Ills  employ^  a  reasonably  safe  place  to  work, 
and  to  supply  them  with  implements  and  ap- 
pliances reasonably  safe  and  suitable  for  the 
work  in  which  they  were  engaged.    As  stated 
in  Hicks  V.  Manufacturing  Co.,  188  N.  C.  319- 
825,  50  S.  B.  703,  705,  and  other  cases  of  like 
Import,  the  principle  more  usually  obtains  in 
the  case  of  'machinery  more  or  less  compli- 
cated, and  more  especially  when  driven  by 
inechanical  power,'  and  does  not,* as  a  rule, 
apply  to  the  use  of  ordinary  everyday  tools, 
nor  to  ordinary  everyday  conditions,  requir- 
ing no  special  care,  preparation,  or  provision, 
where  the  defects  are  readily  observable,  and 
where  there  was  no  good  reason  to  suppose 
that  the  injury  complained  of  would  result. 
The  reason  for  the  distinction  will  ordinarily 
be  found  to  rest  on  the  fact  that  the  element 
of  proximate   cause   is   lacking — defined  in 
aome  of  the  decisions  as  'the  doing  or  omit- 
ting to  do  an  act  which  a  person  of  ordinary 
prudence  could  foresee  would  naturally  or 
probably  produce  the  injury/     Brewster  v. 
Blizabeth  City,  137  N.  0.  302,  49  S.  E.  885. 
These    windows    not    Infrequently    become 
tightened  from  different  causes,  and,  while 
It  may  be  a  great  Inconvenience  and  should 
perhaps  be  given  more  attention  than  It  re- 
ceives, no  one  would  say  that  an  injury  of 
this  character  would  ordinarily  arise  or  be 
likely  to  ensue,  and  therefore  no  actionable 
wrong  has  been  established."    This  case,  we 
think,  is  decisive  of  the  iK>int  presented  In 
tbe  present  case,  as  to  the  tightening  of  the 
curtain  which  plaintiff  was   attempting  to 
roll  up.    No  one  would  say  that  the  injury 
-which  plaintiff   receive*— falling   from    the 
running  board  or  step— would  ordinarily  arise 
or  be  likely  to  ensue  from  tills  cause.    No 
reason  is  given,  nor  does  any  appear,  why 
the  plaintiff,  as  he  had  charge  of  the  car, 
did  not  examine  these  curtains  before  leav- 
ing the  bam,  if  he  had  apprehended  any  in- 
jury as  likely  to  ensue  to  him  from  their  be- 
coming tightened  in  the  grooves,  as  such  a 
condition  was  readily  observable.    The  lia- 
bility of  the  defendant,  however,  was  urged 
before  us  chiefly  upon  the  ground  that  It  was 
operating  a  car  for  passengers  on  its  line  in 
violation   of   sections   2615s,   3800,    Revlsal, 
wliiidi   provides  that  "all   street   passenger 
railway  companies  shall  use  vestibule  fronts 
•    •    •    on  all  passenger  cars  run  by  them 
on  their  lines  during  the  latter  half  of  the 
month  of  November,  and  during  the  months 
o€  December,  January,  February  and  March 


of  each  year.  •  •  •  Provided,  further, 
such  companies  may  use  cars  without  ves- 
tibule fronts  in  cases  of  temporarj  emergen- 
cy in  suitable  weather,"  eta  While  the  evi- 
dence does  not  disclose  any  causal  connec- 
tion between  the  failure  to  use  the  vestibule 
front  on  the  car  the  plaintiff  was  using  and 
the  injury  received  by  him,  or  that  defend- 
ant's failure  to  provide  a  vestibule  front  was 
an  act  whldi  a  person  of  ordinary  prudence 
could  foresee  would  naturally  or  probably 
produce  the  injury  complained  of,  yet  it  is 
Insisted  by  the  plaintiff  that  the  running  of  a 
passenger  car  without  the  vestibule  front 
was  forbidden  by  statute,  and  constituted 
negligence,  for  which  the  defendant  is  liable 
to  plaintiff.  In  Henderson  v.  Traction  Co., 
132  N.  C.  779,  44  S.  E.  698,  this  court  said: 
"After  a  careful  examination  of  a  number  of 
authorities,  we  are  of  the  opinion  that  the 
sound  doctrine  is  that  a  violation  of  tbe  pub- 
lic statute  or  a  city  ordinance  is  evidence  of 
negligence,  to  be  submitted  to  the  Jury.  It  is 
generally  held,  and  this  we  regard  as  the 
true  doctrine,  that  the  element  of  proximate 
cause  must  be  established,  and  it  will  not 
necessarily  be  presumed  from  the  fact  that 
a  city  ordinance  or  statute  has  been  violated. 
Negligence,  no  matter  in  what  it  may  consist, 
cannot  result  in  a  right  of  action  unless  it 
is  the  proximate  cause  of  the  injury  com- 
plained of  by  the  plaintiff.  Elliott  on  'Rail- 
roads, I  711.''  This  case  has  been  approved 
in  Cheek  v.  Lumber  Co.,  134  N.  C.  225,  46  a 
E.  488,  47  S.  E.  400. 

In  Leathers  v.  Tobacco  Oo.,  144  N.  C.  330^ 
57  S.  E.  U,  9  L.  R.  A.  (N.  S.)  849,  Mr.  Jus- 
tice Connor,  speaking  again  for  this  court,  re- 
viewed in  an  elaborate  opinion  the  whole  doe- 
trine,  and  quoted  with  approval,  as  express- 
ing the  conclusion  reached  by  the  best-con- 
sidered authorities,  the  following  language 
from  Thompson  on  N^.  vol.  1,  |  10 :  "When 
the  Legislature  of  a  state  or  the  council  of  a 
municipal  corporation,  having  in  view  the 
promotion  of  the  safety  of  the  public  or  of  in- 
dividual members  of  the  public,  commands  or 
forbids  the  doing  of  a  particular  act,  the  gen- 
eral conc^ti(m  of  the  courts,  and  the  only 
one  that  is  reconcilable  with  reason,  is  that 
a  failure  to  do  the  act  conunanded,  or  doing 
the  act  prohibited.  Is  negligence  as  mere  mat- 
ter of  law,  otherwise  called  negligence  per  se ; 
and  this,  irrespective  of  all  questions  of  the 
exercise  of  prudence,  diligence,  care  or  skill, 
80  that-  If  it  ia  the  proximate  oat^e  of  hurt 
or  danMge  to  another,  and  if  tJiat  other  It 
without  contributory  fault,  the  case  is  decid- 
ed in  his  favor,  and  all  that  remains  is  to 
assess  his  damages."  The  conclusion  of  this 
court  is  thus  stated  in  that  opinion :  "Upon 
careful  consideration,  we  conclude  that  the 
law  is  correctly  laid  down  by  Judge  Thomp- 
son and  the  other  authors  quoted,  and  sns- 
tained  by  the  best-considered  decided  cases. 
^    •    •    Wmie  it  is  true  that  if  mere  be  any 
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dlflimte  regarding  fhe  manner  In  which  the 
Injnry  was  sustained,  or  If,  upon  the  conced- 
ed facts,  more  than  one  inference  may  be 
fairly  drawn,  the  question  should  be  left  to 
the  jury,  yet  it  is  equally  well  settled  that 
when  there  Is  no  dispute  as  to  the  facts,  and 
such  facts  are  not  capable  of  more  than  one 
inference,  it  is  the  duty  of  the  Judge  to  in- 
struct the  jury»  as  a  matter  of  law,  whether 
the  injury  was  the  proximate  cause  <^  the 
negligence  of  the  defendant  Bolin  v.  To- 
bacco Co.,  141  N.  O.  300,  58  S.  B.  891,  7  K 
B.  A.  (N.  S.)  335."  Again,  this  court  was 
called  upon  to  consider  the  question  in  Stames 
V.  Mfg.  Co.,  147  N.  C.  666,  61  S.  B.  525,  17  L. 
R  A.  (N.  S.)  602,  and,  speaking  through  Mr. 
Justice  Brown,  said :  *' As  to  the  second  con- 
tention, it  is  decided  squarely  against  the  de- 
fendant in  the  recent  case  of  Leathers  y.  To- 
bacco Co.,  supra,  where  it  is  held  not  only 
that  a  cause  of  action  accrues  to  the  child,  if 
injured,  but  that  it  is  negligence  per  se,  and 
not  merely  evidence  of  negligence,  to  violate 
the  statute,  Bevlsal  1905,  §  8362.  •  •  • 
This  brings  us  to  consider  defendant's  third 
contention,  a  matter  not  fully  determined  in 
the  Leathers  Case,  and  which  may  be  thus 
stated:  That  the  plaintiff  cannot  recover, 
because  the  employment  of  him,  although 
willfully  and  knowingly  done  in  violation  of 
the  statute,  was  not  the  proximate  cause  of 
this  injury,  inasmuch  as  he  did  not  receive 
the  injury  while  in  the  discharge  of  the  du- 
ties to  which  he  was  assigned."  After  re* 
viewing  the  evidence  in  that  case  tending  to 
show  that  the  violation  of  the  statute  was 
the  proximate  cause  of  the  injury  received, 
the  court  proceeded:  "We  do  not  mean  to 
hold  that  the  employer  violating  the  act 
would  be  liable  in  damages  for  every  fatal- 
ity that  might  b^all  the  child  while  In  its 
factory.  For  instance,  had  the'  plaintiff 
died  of  heart  disease,  or  from  a  stroke  of  par- 
alysis, or  been  seriously  injured  by  the  will- 
ful aud  malicious  act  of  a  woi^man  in  knock- 
ing him  against  a  machine,  or  injured  from 
some  cause  wholly  disconnected  from  the  un- 
lawful employment,  the  defendant  could  not 
be  held  liable  in  damages  simply  on  account 
of  the  employment  in  violation  of  the  statute. 
But  we  do  hold  that  the  employment,  when 
willfully  and  knowingly  done,  is  a  violation 
of  the  statute,  and  that  every  injury  that 
reasonably  and  naturally  results  is  action- 
able. In  this  case^  the  connection  between 
the  employment  and  the  injury  is  that  of 
cause  and  effect,  and  brings  the  defendant 
within  the  operation  of  the  statute.'*  Fowle 
V.  Bailroad  Co.,  147  N.  C.  491,  61  S.  B.  262. 
It  seems  to  us  that  the  principle  is  clearly  set- 
tled by  this  court  in  the  cases  cited  that  while 
the  violation  of  a  statute  Is  negligence,  yet  to 
entitle  the  plaintiff  seeing  to  recover  dama- 
ges for  an  Injury  sustained,  he  must  show  a 
causal  connection  between  the  injury  receiv- 
ed and  the  disregard  of  the  statutory  prohi- 


bition or  mandate— that  the  injury  was  the 
proximate  cause,  and  this  requlranent  is 
fundamental  in  the  law  of  negligence.  In 
the  present  case,  there  is  an  entire  absence 
of  evidence  tending  to  show  Bvtch  causal  rela- 
tion, but  on  the  contrary  the  plaintiff's  evi- 
dence negatives  it  If  we  suppose  the  oar 
equipped  with  a  vestibule  front,  as  required 
by  statute,  and  the  open  cars  are  so  equipped 
in  many  parts  of  the  country,  what  causal 
connection  existed  between  the  injury  and  the 
negligence,  or  how  could  the  Inference  that 
the  failure  to  have  a  vestibule  front  be  rea- 
sonably inferred  as  the  proximate  cause  of 
plaintiff's  injury?  Besides,  the  manifest  pur- 
pose of  the  statute,  considered  in  the  Leathers 
Case  and  the  Stames  Case,  being  the  statute 
forbidding  the  employment  of  <iiildren  under 
12  years  of  age  In  manufacturing  establish- 
ments (Bevlsal  1905,  I  3362),  was  not  only 
to  protecrt  'children  of  such  tender  years  and 
immature  judgment  from  injuries  likely  to 
ensue  from  their  coming  in  contact  with  ma- 
chinery, but  their  health  from  In^ry  by  sudi 
close  confinement,  as  pointed  out  in  Bolin  v. 
Tobacco  Co.,  supra ;  while  the  manifest  pur- 
pose of  the  statute  in  the  present  case  was 
to  protect  the  motorman  (not  the  conductor) 
from  unnecessary  exposure  to  the  weather 
while  performing  his  duty.  It  will  be  obs^v- 
ed  that  the  statute  does  not  require  any  par- 
ticular kind  or-  make  of  car  to  be  used,  but 
refers  only  to  its  equipment  The  same  ne- 
cessity for  showing  the  causal  or  proximate 
relation  between  the  injury  and  the  alleged 
negligence,  is  recognized  as  essential  in  Trox- 
ler  V.  B.  B.,  122  N.  a  902,  30  S.  E.  117,  and 
the  numerous  cases  citing  and  approving  that 
decision,  for  as  is  said  in  that  case :  "Where 
the  negligence  of  the  defendant  is  a  continu- 
ing negligence  (as  the  failure  to  furnish  safe 
appliances,  in  general  use,  token  tlie  use  of 
such  appliances  would  have  prevented  the 
possibility  of  the  injury,  there  can  be  no  con- 
tributory negligence  which  will  discharge  the 
master."  And  the  second  headnote  in  Biles  v. 
Bailroad,  139  N.  C.  528,  62  S.  E.  129,  thus 
states  the  principle:  "In  an  action  against  the 
defendant  railroad,  if  the  Jury  should  find 
that  the  j^laintiff,  while  in  the  performance 
of  his  duty,  was  injured,  as  the  proximate 
consequence  of  a  defective  engine  or  defective 
appliance^  then  the  defense  of  assumption  of 
risk  is  not  open  to  the  defendant,  by  reason 
of  the  fellow  servant  act"  We  have  found 
no  case  in  which  the  plaintiff  was  not  re- 
quired to  show  that  his  injury  was  the  prox- 
imate consequence  of  the  defendant's  negli- 
gence; even  in  those  cases  where  the  doctrine 
of  "res  ipsa  loquitur"  applies,  this  casual  or 
proximate  relation  is  sufficiently  shown  by 
the  act  itself,  and  is  inferred  from  the  act 
from  which  the  injury  results.  The  evidence 
of  the  plaintiff,  construed  in  the  view  most 
favorable  to  him,  failing  to  show  this  causal 
or  proximate  relation  between  the  injury  re- 
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celved  and  the  negligence  of  the  defendant, 
we  must  hold  that  the  judgment  of  nonsuit 
was  properly  rendered,  and  it  Is  affirmed. 
Affirmed. 

CLARK,  OL  J.  (dteenting).  Two  sections 
of  the  Code,  2615  and  3300,  forbade  the  de- 
fendant to  use  the  summer  car  at  the  time 
It  did— in  December— and  the  latter  section 
made  it  a  misdemeanor.  In  Leathers  y.  To- 
bacco Co.,  144  N.  C.  830,  57  S.  E.  11,  9  L.  R. 
A.  (N.  S.)  349,  this  court  expressly  repudiat- 
ed the  doctrine  that  the  ylolatlon  of  a  stat- 
ute was  merely  "eyldence  of  negligence*'  and 
held  that  such  conduct  was  ''negligence  per 
se."  Connor,  J.,  pages  345-348  of  144  K.  C, 
page  17  of  57  8.  B.,  citing  a  wealth  of  au- 
thorities to  that  effect  He  thus  summed  up: 
^Upon  careful  consideration,  we  conclude 
that  the  law  is  correctly  laid  down  by  Judge 
Thompson  and  the  other  authors  quoted  and 
is  sustained  by  the  best-considered  cases." 
That  case  was  well  considered  and  is  based 
upon  numerous  authorities  of  great  weight 
A  due  consideration  for  the  dignity  and  con- 
slatency  of  our  own  decisions  requires  that 
we  adhere  to  what  was  there  said,  after  so 
great  deliberation.  Eyen  If  an  unlawful  act 
is  only  eyldence  of  negligence,  that  would 
entitle  the  plaintiff  to  haye  the  injury  commit- 
ted in  the  perpetration  of  the  unlawful  act 
submitted  to  the  Jury.  If  one  is  engaged  in  an 
unlawful  act  and  unintentionally  or  accident- 
ally slays  another,  he  is  not  absolyed  from 
responsibility  but  it  is  manslaughter.  State 
y.  Vines,  98  N.  C.  493,  53  Am.  Rep.  4G6; 
State  y.  Hall,  132  N.  a  1107,  44  S.  E.  553. 
If  one  while  engaged  in  doing  an  unlawful 
act  injures  another,  it  is  certainly  negligence. 
The  defendant  was  yiolating  the  law  and 
In  the  commission  of  a  misdemeanor  in  run- 
ning the  car.  The  injury  to  the  plaintiff 
could  not  possibly  haye  occurred  if  the  de- 
fendant bad  not  disobeyed  the  statute. 
There  was  no  eyldence  of  contributory  neg- 
ligence—though the  burden  to  proye  that 
was  upon  the  defendant — and  it  was  neces- 
sarily error  to  withdraw  the  case  from  the 
Jury. 

Aside  ttom  the  statute,  it  was  negligence 
for  the  defendant  in  midwinter,  with  the 
temperature  down  to  freezing  and  a  strong 
wind  blowing  ttom  the  north,  cloudy  and 
'fitting  snow,**  to  refuse  the  plaintiff's  re- 
guest  for  a  closed  or  winter  car,  of  which 
there  were  three,  at  least,  idle  under  the 
shed  ready  for  use.  It  was  in  ylolatlon  of 
the  ordinary  dictates  of  humanity  as  well 
as  of  the  statute  to  require  the  plaintiff  to 
take  instead  an  open  summer  car  in  such 
weather  on  a  run  of  three  miles  out  beyond 
the  city  limits  and  back.  The  plaintiff,  in 
the  regular  winter  car  which  could  and 
should  haye  been  giyen  him  as  he  requested, 
would  haye  been  protected  from  the  weather 
in  the  aisle,  while  collecting  the  fares,  and 


could  not  haye  slipped  and  been  hurt  As 
it  was,  the  curtains  being  let  down  to  pro- 
tect the  passengers,  the  plaintiff  was  obliged 
to  dodge  along,  under  one  curtain  after  an- 
other, which  he  had  to  lift  so  that  he  could 
collect  the  fares.  While  doing  this  he  had 
to  walk  along  the  running  board,  which  was 
slippery,  for  it  was  "spitting  snow,"  and  his 
hands  being  numb  with  cold,  and  the  strong 
north  wind  blowing  the  curtains,  his  hands 
slipped  when  trying  to  raise  a  curtain  which 
was  "caught"  The  plaintiff  in  consequence 
fell  off  the  running  board  and  was  hurt 

The  facts  not  being  denied,  and  the  law 
fixing  the  defendant  with  negligence,  the 
Judge  might  well  haye  held  as  a  matter  of 
law  that  such  negligence  was  the  proximate 
cause  of  the  injury.  Certainly  he  should  not 
haye  denied  the  plaintiff  the  rl^t  to  haye  a 
Jury  pass  on  the  question.  The  exposure  by 
the  defendant  to  such  weather,  unnecessarily 
and  oyer  his  protest,  was  more  than  negli- 
gence. It  was  inhumane.  The  statute  made 
the  conduct  of  the  company  a  misdemeanor, 
eyen  if  no  harm  had  accrued  to  the  plaintiff. 

The  plaintiff,  in  my  Judgment  has  a  right 
to  haye  a  Jury,  Instead  of  the  Judge,  to  pass 
upon  his  issues.  Employ^  are  entitled  to 
protection  from  such  heedless  disregard  of 
their  comfort  and  safety  as  was  shown  on 
this  occasion,  and  are  surely  entitled  to  re- 
coyer  for  injuries  wtiich  a  Jury  shall  find 
was  sustained  trom  such  cause. 


I      Ott  N.  C.  660) 
LANCASTER  TRUST  CO.  y.  MASON. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  Corporations  (|  155*)  —  *T>iyinBNDB^  — 
Definition  of. 

Where  the  word  "dividend"  is  used  with- 
out qualification  or  explanation,  it  signifies 
dividends  payable  in  money  (citing  Words  and 
Phrases,  vol.  8,  pp.  214S,  2147.) 

[IM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S§  560,  572 ;   Dee.  Dig.  §  155.*] 

2.  Corporations   (|   157*)  —  "Stock  Dxyz- 
DKNns"— Definition  of, 

A  "stock  dividend"  is  not  In  the  ordinary 
sense  a  dividend ;  a  "dividend'*  being  a  dis- 
tribtttion  of  the  profits  to  stockholdlers  as  the 
income  from  their  Investment,  while  a  **BtoA 
dividend"  is  merely  an  Increase  in  the  number 
of  shares,  such  increase  representing  the  same 
property  that  was  represented  by  tiie  smaller 
number  of  shares  (clung  Words  and  Phrsses, 

vol.  7,  p.  ee&i). 

[B>d.  Note.— For  other  cases,  see  Corporations^ 
Cent  Dig.  I  584 ;  Dec.  Dig.  |  157.*] 

3.  CoRPORiLTioNs  (I  157*)— Salx  or  Stock- 
Right  TO  DiyiDKNOS. 

A  corporation  on  December  16th  declared 
a  4  per  cent  semiannual  dividend  and  a  6  per 
cent  eztia  dividend  and  a  50  per  cent,  stocli; 
dividend,  payable  to  the  stoclcholders  of  record 
on  January  2d  following.  After  the  dividends 
were  declared,  but  before  they  were  due,  plain- 
tiff, a  stoclcholder,  sold  four  shares  to  defend- 
ant, the  parties  agreeing  that  the  seller  should 
receive  the  "January  dividend,''  and  the  amount 
of  the  regular  semiannual  dividend  due  in  Jan- 
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uaiy  was  adde4  to  a  slsht  draft  attadied  to  the 
certificates  of  stock  sent  to  a  bank  to  be  de- 
livered upon  payment  therefor.  Neither  party 
had  heard  of  extra  cash  dividend  nor  of  stock 
dividend  declared.  Held,  that  the  "Januar;^ 
dividend"  reserved  included  only  the  cash  divi- 
dends, and  the  buyer  was  entitled  to  the  in- 
creased stock  represented  by  the  so-called  "stock 
dividend." 

[Ed.  Note.— For  other  cases,  see  Gorpoiationiy 
Cent  Dig.  S  586 ;  Dec.  Dig.  |  157.*] 

On  rehearing. 

rormer  Judgment  (65  S.  E.  1015)  modified, 
and  judgment  of  trial  court  reversed,  and 
new  trial  granted. 


BROWN,  J.  When  we  considered  this 
cause  at  last  term,  we  concluded  that  under 
the  terms  of  the  contract  of  sale  of  the  stock 
in  the  Durham  Cotton  Manufacturing  Com- 
pany the  reservation  of  the  "January  divi- 
dend" by  plalntiCT  entitled  it  not  only  to  the 
regular  4  per  cent  and  extra  6  per  cent 
cash  dividend  declared  and  payable  then,  but 
also  to  the  value  of  the  so-called  "50  per 
cent  stock  dividend"  which  was  declared  at 
same  time  as  the  regular  and  extra  cash 
dividends.  Upon  a  careful  review  of  the 
correspondence  between  the  parties  and  a 
further  consideration  of  the  case,  we  are 
led  to  the  conclusion  that  the  words  "allow- 
ing the  January  dividend  to  us,"  used  in 
plaintifrs  letter  of  December  23,  1907,  were 
intended  to  refer  to  dividends  payable  in 
cash  only,  and  do  not  embrace  the  no-called 
"stock  dividend"  of  50  per  cent 

That  was  not  strictly  or  in  the  usual  sense 
of  the  word  a  dividend.  It  was  simply  an 
increase  in  the  capital  stock  by  dividing  the 
capital  of  the  corporation  into  a  larger  num- 
ber of  shares  and  allotting  them  to  each 
stockholder  In  proportion  to  the  number  of 
shares  he  owned  before  the  increase.  This 
Is  not  infrequent  In  these  days  when  "water- 
ing stock"  is  no  uncommon  occurrence;  not 
that  we  mean  to  intimate  that  such  has  been 
the  case  here.  Therefore  it  has  been  held 
that,  where  the  word  "dividend"  is  used  with- 
out qualification  or  explanation,  it  signifies 
dividends  payable  in  money.  14  Cyc  554, 
and  cases  cited;  Black,  Law  Diet;  8 
Words  &  Phrases,  pp.  2143,  2144;  Smith  v. 
Hooper,  95*  Md.  16,  61  AU.  844^  54  AtL  95. 
This  a^^ears  to  us  to  be  more  consistent 
with  the  relationship  which  exists  between 
the  stockholders  and  the  corporation.  The 
distinction  between  the  title  of  a  corporation 
and  the  interest  of  its  stockholders  in  the 
corporate  luroperty  is  familiar  and  well  set- 
tled. Van  Allen  ▼.  Assessors,  3  Wall.  573, 
18  li.  Bd.  229;  Pullen  y.  Corp.  Com'n  (at 
this  term),  68  S.  B.  155.  The  ownership  of 
that  property  Is  in  the  corporation,  and  not 
in  the  holders  of  shares  of  stodc.  The  cer- 
tificates of  shares  of  stock  denote  the  inter- 
est of  each  stockholder,  which  consists  in  the 
right  to  his  proportionate  part  of  the  profits 


when  declared  as  dividends,  and  to  a  like 
proportion  upon  Its  dissolution,  after  its 
debts  are  paid.  Therefore  the  value  of  the 
shares  of  stock  is  dependent  upon  the  value 
of  the  property  retained  by  the  corporation. 
A  cash  dividend  depletes  the  treasury  of  the 
corporation  and  detracts  from  its  assets; 
but  a  stock  dividend  neither  takes  from  nor 
adds  to  the  corporate  wealth.  The  interest 
of  each  stockholder  remains  the  same  when 
he  receives  his  stock  dividend  as  it  was  be- 
fore. He  is  neither  richer  nor  poorer.  By  it 
nothing  is  taken  from  the  property  of  the 
corporation  and  nothing  added  to  the  inter- 
ests of  the  shareholders.  Its  property  is  not 
diminished,  and  their  interests  are  not  in- 
creased. 

Upon  this  principle  it  is  held  that  "ac- 
cumulated earnings"  (upon  which  stock  divi- 
dends are  supposed  to  be  based),  so  long  as 
they  are  held  by  the  corporation,  being  a 
part  of  the  corporate  property,  the  interest 
therein  represented  by  each  share  is  capital, 
and  not  the  income  of  that  share,  as  between 
tenant  for  life  and  the  remainderman,  legal 
or  equitable,  thereof.  Gibbons  v.  Mahon,  136 
U.  S.  558,  10  Sup.  Ct  1057,  84  L.  EkL  525. 
In  this  case  it  Is  said  that  "ordinarily  a  divi- 
dend declared  in  stock  is  to  be  deemed  cap- 
ital, and  a  dividend  in  money  is  to  be  deem- 
ed income  of  each  share."  This  view  is 
taken  by  the  Court  of  Appeals  of  Virginia: 
"A  stock  dividend  is  merely  an  increase  in 
the  number  of  shares ;  the  increased  number 
representing  the  same  property  that  was  rep- 
resented by  the  smaller  number  of  shares. 
One  who  sells  stock,  reserving  the  dividend 
that  may  be  declared  by  a  certain  date,  can- 
not claim  the  stock  dividend  thus  declared, 
but  only  the  cash  dividend."  Kaufman  t. 
Charlottesville  Woolen  Mills,  93  Va.  673,  25 
S.  B.  1003.  It  is  held  by  the  Illinois  court 
that:  "A  stock  dividend  gives  the  stockholdr 
er  merely  an  evidence  of  the  additions  made 
by  the  corporation  to  its  own  capitaL  It 
adds  nothing  to  the  capital  of  the  corpora- 
tion nor  to  the  capital  of  the  shareholder.** 
De  Koven  v.  Alsop,  205  IlL  309,  68  N.  E.  930, 
63  U  R.  A.  587.  "A  sto<±  dividend  is  not 
in  the  ordinary  sense  a  dividend;  the  lat- 
ter being  the  distribution  of  profits  to  stock- 
holders as  the  income  from  their  investments. 
A  stock  dividend  is  merely  an  increase  in  the 
number  of  shares ;  the  increased  number  rep- 
resenting exactly  the  same  property  that 
was  represented  by  the  smaller  number  of 
shares."  7  Words  &  Phrases,  p.  6664^  and 
cases  dted. 

As  it  is  admitted  the  plaintifT  did  not 
know  of  any  stock  dividend,  it  is  manifest 
that  it  intended  to  sell  and  transfer  to  the 
defendant  the  entire  interest  in  the  corporate 
property  represented  by  the  four  shares  of 
stock  it  held  prior  to  any  increase  in  the  cap- 
ital stock.  As  the  defendant  testifies  that 
he  had  no  knowledge  of  such  Increase,  and  at 
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he  paid  $G75  p^  share  for  each  share  of 
the  par  value  of  $600,  we  think  it  equally 
evident  that  he  intended  to  purchase  the  en- 
tire interest  of  plaintiff  in  the  corporate  prop- 
erty. 

Therefore  we  now  think  that,  upon  reason 
and  authority,  the  proper  construction  of  the 
contract  is  that  the  plaintiff  sold  its  entire 
Interest  in  the  corporate  property,  retaining 
whatever  cash  dividend  that  should  be  de- 
clared on  the  fruit  of  the  investment  that 
it  was  parting  with.  The  so-called  "stock 
dividend"  of  50  per  cent  represented  part  of 
the  corporate  property  sold  to  defendant  in 
which  plaintiff  reserved  no  Interest,  ahd  is 
therefore  not  entitled  to  the  whole  or  any 
part  of  it.  The  former  opinion  is  modified  so 
as  to  hold  that  plaintiff  is  entitled  to  recov- 
er the  extra  cash  dividend,  but  not  the  value 
of  the  stock  dividend  or  any  part  of  it 

The  judgment  of  the  superior  court  is  re- 
rersed,  and  nonsuit  set  aside,  and  a  new  trial 
ordered.  The  costs  of  the  appeal  is  taxed 
against  the  defendant.  The  costs  of  this  re- 
hearing is  taxed  against  plaintiff. 

Petition  allowed. 


(162  N.  O.  68D 

HUNTER  V.  SOUTHERN  RY.  00. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  Masteb  and  Servant  (|  820*)— Injubt  to 
Thibd   Pebsons— Independent  Contbaot- 

OBS. 

In  an  action  agrainst  defendant  for  the 
death  of  plaintiff's  wife,  alleged  to  have  been 
caused  by  negligently  conducting  blastine  opera- 
tions near  plaintiff's  house,  the  fact  that  the 
work  was  done  for  defendant  by  an  independent 
contractor  did  not  alone  exempt  defendant  from 
liability,  but  it  appearing  that  defendant  by 
its  own  servants  had  first  attempted  to  perform 
the  work,  and  became  aware  that  its  perform- 
ance in  the  manner  attempted  would  injure  the 
plaintiff,  and  that  defendant  afterwards  secured 
the  work  to  be  done  through  an  independent 
contractor,  who  conducted  it  in  the  same  negli- 
gent manner  in  which  It  was  conducted  by  de- 
fendant, it  was  liable. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1261 ;  I>ec.  Dig.  S  820.*] 

2.  Death   (|  31*)— Dakaoes— Husband  and 
Wipe. 

Plaintiff,  as  administrator,  was  entitied  to 
recover  damages  for  the  wrongful  death  of  his 
wife,  and  was  not  prevented  because  as  husband 
he  was  entitled  to  her  earnings,  so  that  she 
could  accumulate  nothing,  and  was  valueless  to 
her  estate. 

[Ed.  Note.— For  other  cases,  see  Death,  Dea 
Dig.  (  31.*] 

Appeal  from  Superior  Court,  Buncombe 
County;  M.  H.  Justice,  Judga 

Action  by  J.  W.  Hunter,  administrator, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff.  Deflendant  api>eala 
Affirmed. 

The  plaintiff,  as  administrator  of  his  wife, 
brought  this  acti<m  to  recover  damages  fbr 
the  death  of  his  wife,  and  alleged  that: 


"(4)  During  the  spring  and  summer  of  1909 
the  defendant  railroad  company  did  willfully, 
wantonly,  and  in  «  grocsly  negligent  manner, 
and  in  utter  diare0ard  of  the  rights  of  the 
plalntlfTs  intestate,  carry  on  and  conduct  its 
blasting  operationa  across  the  French  Broad 
river  from  where  the  plaintiff's  intestate  liv- 
ed, and  did  use  excessively  large  charges  of 
explosives,  and  did  wantonly,  willfully,  negli- 
gently, and  carelessly  fail  to  take  proper  pre- 
cautions to  prevent  throwing  of  rocks  by  the 
explosions  of  the  blasts  around  and  about  the 
home  of  the  plaintiff's  intestate. 

*<(5)  The  plaintiff  in  this  case,  James  W. 
Hunter,  who  was  at  the  time  of  the  acts  and 
negligence  complained  of  the  husband  of  the 
plaintiff's  intestate,  notified  the  defendant,  its 
agents  and  servants,  of  the  dangerous  and 
n^igent  manner  in  which  they  and  the  de- 
fendant were  conducting  the  said  blasting  op- 
erations, and  the  said  defendants,  its  agents 
and  servants,  were  requested  by  the  said 
James  W.  Hunter  to  use  the  proper  care  in 
such  operations,  that  his  intestate  was  In  a 
delicate  state  of  health,  and  that  such  reck- 
less and  dangerous  blasting  so  near  her  home 
would  probably  inflict  upon  her  serious  in- 
jury, and  might  cause  her  death;  that  the 
defendant  railway  company,  through  its 
agents  and  servants,  replied  to  the  said 
James  W.  Hunter,  on  being  notified,  that 
they,  the  said  agents  and  servants  of  the  de- 
fendant, had  be&k  instructed  to  *tear  hell 
out  of  the  side  of  that  mountain,'  and  that 
they  intended  to  do  it,  regardless  of  conse- 
quences, and  thereafter  the  said  blasting  was 
continued  in  the  same  negligent  manner  as 
before. 

''(6)  On  account  of  the  negligence  of  the 
defendant,  its  agents  and  servants,  as  here- 
inbefore set  forth,  the  health  of  the  plaintiiTs 
intestate  was  destroyed,  and  her  nervous  sys- 
tem was  so  shocked  and  wounded  that  she  be- 
came seriously  ill  therefrom  and  died,  all  of 
which  was  caused  by  the  acts  and  n^ligence 
of  the  defendant,  its  agents  and  servants,  as 
hereinbefore  set  forth." 

The  defendant,  after  denying  the  imputed 
acts  of  negligence,  for  a  further  defense 
pleaded  that  this  defendant,  Southern  Rail- 
way Company,  on  the  day  of  June, 

1906,  made  and  entered  Into  a  written  con- 
tract with  Timothy  Shea  to  construct  a  road- 
bed for  extension  of  certain  tracks  at  Alexan- 
der, N.  0.,  and  that  said  contract  was  in  all 
respects  a  lawful  one,  which  the  parties 
thereto  might  lawfully  make  and  perform; 
that  the  work  of  constructing  a  roadbed  of 
the  character  and  nature  the  said  Timothy 
Shea  was  employed  by  this  defendant  to 
make  was  an  independent  avocation,  calling, 
or  business  in  which  the  said  Timothy  Shea 
was,  and  had  for  many  years  previously  been, 
engaged,  and  for  the  exercise  of  which  he 
had  and  owned  all  of  the  necessary  means 
and  appliances;  that  this  defendant,  under 


•For  ottm  caaes  see  lame  topie  and  secUon  NUMBER  in  Dec.  ft  Am.  Digf .  1907  to  date,  ft  Reporter  Indexes 
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said  contract,  was  neither  principal  nor  mas- 
ter, nor  did  it  reserye  any  general  or  special 
control  over  said  Timothy  Shea  either  tn  re- 
spect of  the  manner  of  performance  of  said 
contract  by  him  or  In  respect  of  the  agents 
to  be  employed  by  the  said  Shea  in  doing  said 
work,  nor  did  this  defendant,  before  the  com- 
mencement of  said  contract  by  the  said  Shea 
heretofore  mentioned,  or  at  the  commence- 
ment of  the  same  or  at  any  time  during  the 
progress  of  its  performance  assume  or  In  any 
manner  attempt  to  assume  control  of  the  said 
Shea  or  the  said  work  or  any  of  the  work- 
men engaged  upon  the  said  work  or  in  any 
other  respect  whatever;  that  the  said  Shea 
was  neither  the  agent  nor  the  servant  of  this 
defendant,  but  was  an  independent  contract- 
or, taking  said  work  as  a  job  and  as  a  whole 
for  a  definite,  fixed,  agreed  sum,  and  this 
defendant  was  only  interested  In  the  result 
of  the  work,  and  not  in  any  way  in  the  means 
employed  by  the  said  Shea  in  its  perform- 
ance ;  that  in  making  said  contract  with  said 
Shea,  by  which  he  agreed  and  contracted  to 
do  the  work  of  constructing  a  roadbed  for 
the  extension  of  certain  tracks  at  Alexander, 
N.  C,  this  defendant  ascertained  that  the 
said  Shea  was  a  man  of  experience  in  the 
kind  and  character  of  work  which  by  said 
contract  he  bound  himself  to  perform,  and 
he  was  in  every  way  thoroughly  competent 
and  skilled,  and  this  defendant  knew  when 
it  employed  the  said  Shea  that  he  for  a  long 
time  had  been  engaged  In  the  performance  of 
such  work,  and  this  defendant,  before  making 
and  signing  said  contract,  made  due  Inquiries 
as  to  the  capacity  and  reliability  of  the  said 
Shea  in  respect  of  such  work,  and  ascertained 
that  he  was  both  capable  and  trustworthy, 
and  this  defendant  is  advised,  informed,  and 
believes  that  the  said  blasting  mentioned  in 
the  plalntilTs  complaint  was  the  blasting 
done  by  the  said  Shea  and  his  employ^  and 
subcontractors  while  engaged  in  doing  the 
work  set  out  in  the  contract  made  between 
this  defendant  and  the  said  Timothy  Shea. 
This  defendant  never  authorized  the  said 
Timothy  Shea  or  any  one  else  to  resort  to 
blasting  in  constructing  the  roadbed  for  the 
extension  of  the  tracks  at  Alexander,  or  to 
use  powder,  dynamite,  or  any  other  unlawful 
agency  in  the  performance  of  said  work. 

The  following  issues  were  submitted  to  the 
Jury,  who  answered  them  as  ^et  out : 

"(1)  Was  the  death  of  plaintUTs  intestate 
caused  by  the  negligence  of  the  defendant 
Southern  Railway  Company,  as  alleged  In  the 
complaint?   Answer:    Yes. 

"(2)  What  damages.  If  any,  Is  plaintiff  en- 
titled to  recover  of  defendant  Southern  Rail- 
way Company?    Answer:    $2,000." 

Judgment  was  rendered  for  the  plaintiff, 
and  defendant  appealed  to  this  court 

Moore  ft  RoUtns,  for  appellant  Craig, 
Martin  ft  Thomason,  Frank  Carter,  and  H. 
01  Chedester*  ter  appellea. 


MANNING,  J.  In  view  of  the  verdict  of 
the  jury  rendered  under  the  charge  of  his 
honor,  the  following  facts  are  established  by 
the  evidence:  That  in  the  month  of  April  or 
May,  1906,  the  defendant,  desiring  to  widoi 
its  roadbed  at  or  near  Alexander,  In  Bun- 
combe county,  and  lay  additional  tracks  or 
straighten  its  existing  tracks,  then  used  and 
having  been  used  for  many  years,  found  it 
necessary  to  blast  out  a  perpendicular  cliff 
of  rock,  about  400  feet  long  and  42  feet  high 
at  its  greatest  height,  situate  on  Its  right  of 
way,  and  began  the  work  of  blasting  down 
the  cliff  by  Its  own  employ^  This  continu- 
ed two  or  three  weeks.  The  plaintiff  lived 
across  the  French  Broad  river  with  his  wife 
and  two  small  children,  in  the  corporate 
limits  of  Alexander,  and  a  quarter  of  a  mile 
from  the  blasting.  The  result  of  defendant's 
operations  was  to  throw  rods  of  large  and 
small  size  across  the  river  in  plaintiff's  yard, 
on  his  house  and  buildings,  in  his  garden 
and  field,  and  the  blasting  was  of  such  vio- 
lence that  the  window  glass  in  plaintifTs 
house  was  shaken  out,  and  his  wife  much 
frightened  and  rendered  very  nervous.  The 
plaintiff  made  frequent  complaints,  but  to 
no  avalL  The  defendant  suspended  opera- 
tions by  its  own  employte,  and  In  June,  190d, 
made  a  contract  with  one  Timothy  Shea  to 
continue  the  work,  and  complete  it  according 
to  certain  plans  and  specifications.  He  soon 
thereafter  began  work,  and  conducted  it  in 
the  same  manner  as  the  defendant  had  done, 
and  he  and  his  foreman  and  other  witnesses 
offered  by  the  defendant  testified  that  the 
work  could  be  done  In  no  other  way.  The 
results.  In  so  far  as  it  affected  the  plaintiff's 
wife  and  his  premises,  were  the  same.  Rocks 
were  constantly  thrown  with  great  force  in 
and  around  his  house.  In  the  latter  part 
of  August  plaintiff's  wife  was  taken  with  ty- 
phoid fever.  The  violent  blasting  continued 
with  its  results.  The  effect  upon  plaintiff's 
wife  was  that  she  was  kept  in  a  highly  ner- 
vous condition ;  that  her  condition  was  made 
known  to  the  foreman  in  charge  and  the  ef- 
fect of  the  blasting  and  falling  rock  upon 
her;  that  the  blasting  continued  up  to  three 
or  four  days  before  her  death.  The  physi- 
cian testified  that  in  his  opinion,  but  for 
the  blasting  and  the  nervous  condition  and 
alarm  produced  by  it  upon  Mrs.  Hunter,  she 
would  have  recovered.  After  making  several 
efforts  to  have  the  blasting  stopped,  the  plain- 
tiff succeeded,  with  a  threat  of  suit  on 
Thursday  or  Friday  before  his  wife's  death 
on  the  following  Monday  night,  September 
11,  1906.  This  action  was  begun  October  4, 
1006.  The  liability  of  the  defendant  was  pre- 
sented to  the  jury  in  this  language,  given 
substantially  In  accordance  with  one  of  the 
prayers  of  the  defendant:  *^he  court  char- 
ges you  that  the  act  of  blasting,  as  a  means 
of  excavation  of  a  railroad  in  North  Caro- 
lina, is  not  In  Itself  negligence;   that  it  i» 
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•  the  recognized  method  of  dearlng  the  way  of 
the  railroad  track,  and  the  simple  fact  of 
the  blasting  making  noise  Is  not  negligence, 
for  that  IB  the  natural  resnlt  of  blasting.  So 
that  this,  aside  from  the  fact  that  rocks  were 
thrown,  If  yon  find  from  the  greater  weight 
of  the  evidence  that  they  were  thrown.  In  the 
yard  of  the  plaintiff,  the  court  charges  yo\i 
that. the  noise  of  the  blasting  would  not  be 
negligence  unless  you  find  that  after  the 
contractor  was  notified  of  the  sickness  of  Mrs. 
Hunter  that  he  willfully  and  wantonly  and 
negligently  continued  the  blasting;  that  the 
simple  act  of  blasting  would  not  be  negli- 
gence, and.  If  the  result  of  It  was  to  produce 
death  even,  the  simple  noise  disassociated 
from  the  fact  that  If  they  had  thrown  any 
rocks  In  the  yard,  had  produced  her  death, 
that  would  not  be  negligence  for  which  the 
defendant  would  be  liable,  unless,  as  I  say,  It 
was  done  negligently,  willfully,  and  wanton- 
ly, after  notice  on  the  part  of  the  contractor." 
The  defendant,  however,  contended  that  the 
vital  error  committed  by  his  honor  was  his 
failure  to  give  the  following  Instruction: 
**The  court  charges  the  jury  that  under  the 
terms  of  the  contract  Introduced  in  evidence 
between  the  defendant  Southern  Railway 
Company  and  one  Timothy  Shea  the  relation 
of  master  and  servant  did  not  arise  between 
them,  but  that  the  said  Timothy  Shea,  under 
said  contract,  was  an  Independent  contract- 
or, and  anything  done  by  said  Timothy  Shea 
under  said  contract  he  was  responsible  for, 
and  not  the  Southern  Railway  Company.*' 
His  honor  held,  and  so  charged  the  Jury,  that 
the  contract  created  Timothy  Shea  an  Inde- 
pendent contractor,  but  declined  to  hold  that 
that  fact  alone  exonerated  the  defendant 
from  liability  to  the  plaintiff.  In  Young  v. 
Lumber  Co.,  147  N.  a  26,  00  S.  B.  654,  Mr. 
Justice  Connor,  speaking  for  the  court,  said: 
*'When  the  contract  Is  for  something  that 
may  be  lawfully  done,  and  it  is  proper  In  Its 
terms,  and  there  has  been  no  negligence  In 
selecting  a  suitable  person  In  respect  to  It, 
and  no  general  control  Is  reserved,  either  In 
respect  to  the  mann^  of  doing  the  work  or 
the  agents  to  be  employed  In  doing  It,  and 
the  person  for  whom  tae  wvrk  Is  to  be  done 
is  Interested  only  In  the  ultimate  result  of 
the  work  and  not  In  the  several  steps  as  It 
progresses,  the  latter  Is  not  liable  to  third 
persons  for  the  negligence  of  the  contractor 
as  his  master."  This  Is  quoted  with  approv- 
al in  Gay  v.  Lumber  ijo.,  148  N.  C.  386,  62 
S.  B.  436,  from  the  opinion  of  Mr.  Justice 
Walker  In  Craft  v.  Lumber  Co.,  132  N.  C. 
157,  48  S.  B.  597,  and  expresses  with  clear- 
ness the  general  doctrine.  In  both  these  cas- 
es, however,  the  exceptions  are  recognized 
as  well  settled  which  impose  liability  upon 
the  proprietor  or  owner  for  the  acts  of  the 
Independent  contractor.  In  Young  v.  Lum- 
ber Oo.,  supra.  It  is  said:  '^It  Is  conceded 
that;  upon  grounds  of  public  x)ollcy,  certain 
exceptions  are  made  by  the  law  to  the  gen- 
eral rule.    The  one  uj;K)n  which  plaintiff  re- 


lies Is  well  stated  by  Andrews,  O.  J.,  te  Bn« 
gel  V.  Eureka  dob,  187  N.  Y.  100,  82  N.  B. 
1062,  88  Am.  St  Rep.  602:  'Where  the  thing 
contracted  to  be  done  Is  necessarily  attend- 
ed with  danger,  however  skillfully  and  care- 
fully performed,  or  is  Intrinsically  danger- 
ous, It  Is  held  that  the  party  who  lets  the 
contract  to  do  the  act  cannot  thereby  escape 
responsibility  from  any  Injury  resulting  from 
Its  execution,  although  the  act  to  be  perform- 
ed may  be  lawful.  But,  If  the  act  to  be  done 
may  be  safely  done  in  the  exercise  of  due 
care,  although.  In  the  absence  of  such  care. 
Injurious  consequences  to  third  persons  would 
be  likely  to  result,  then  the  contractor  alone 
is  liable,  provided  It  was  his  duty  under  the 
contract  to  exercise  due  care.' "  In  Davis  v. 
Summerfleld,  188  N.  a  825,  45  S.  B.  654,  68 
L.  R.  A.  492,  the  court,  speaking  through  Mr. 
Justice  Montgomery,  says:  ''There  Is  yet  an- 
other dass  of  cases  where  there  Is  an  excep- 
tion to  the  exemption,  and  that  Is  where  the 
thing  contracted  to  be  done  Is  necessarily 
attended  with  danger,  however  skillfully  and 
carefully  performed,  said  by  Judge  Dillon  to 
be  Intrinsically  dangerous.*  There  the  em- 
ployer cannot  escape  liability  for  an  Injury 
resulting  flrom  the  doing  of  the  work,  although 
the  act  performed  might  be  lawfuL"  TheA 
rules  1^  whldi  Is  fixed  the  liability  of  the  own- 
er or  proprietor  for  the  acts  of  the  independ- 
ent contractor  are  stated  in  2  Cooley  on  Torts 
(Sd  Bd.)  p.  1000:  *'(1)  If  a  contractor  faith- 
fully performs  his  contract,  and  the  third 
person  Is  Injured  by  the  contractor  in  the 
course  of  Its  due  performance,  or  by  Its  re- 
sult, the  employer  Is  liable,  for  he  causes  the 
precise  act  to  be  done  whldi  occasions  the 
Injury;  but  fbr  the  negligence  of  the  con- 
tractor not  done  under  the  contract,  but  ta 
violation  of  It,  the  employer  Is,  In  general, 
not  liable.  (2)  If  I  employ  a  contractor 
to  do  a  job  of  work  for  me  which.  In  the 
progress  of  Its  execution,  obviously  exposes 
others  to  unusual  perUs,  I  ought,  I  think,  to 
be  responsible  on  the  same  principle  as  In  the 
last  case,  for  I  cause  acts  to  be  done  which 
naturally  expose  others  to  injury.  (8)  If  I 
employ  as  contractor  a  person  Incompetent 
or  untrustworthy,  I  may  be  liable  for  Injuries 
done  to  third  persons  by  his  carelessness  In 
the  execution  of  his  contract  (4)  The  em- 
ployer may  be  guilty  of  penxmal  neglect, 
connecting  Itself  with  the  negligence  of  the 
contractor  in  sudi  manner  as  to  render  both 
liable."  Lawrence  v.  Shipman,  30  Conn.  686; 
1  Thompson  on  Negligence,  K  052,  771; 
Wetherbee  v.  Partridge,  176  Mass.  186,  66 
N.  B.  894,  78  Am.  St  Rep.  486;  Tiffin  v.  Mc^ 
Cormack,  84  Ohio  St  638,  82  Am.  Rep.  406; 
Railroad  v.  Moray,  47  Ohio  St  207,  24  N.  B. 
260,  7  L.  R.  A-  701 ;  Hawver  v.  Whalen,  49 
Ohio  St  69,  29  N.  B.  1049,  14  L.  R.  A.  828, 
and  editor's  note;  Thomas  v.  Harrington, 
72  N.  H.  45,  54  Atl.  285,  65  L.  R.  A.  742, 
and  editor's  note ;  Louisville  ft  N.  R.  Co.  v. 
Tow  (Ky.)  63  S.  W.  27,  66  L.  R.  A.  941,  and 
nota    In  Wetherbee  v.  Partridge,  175  Masa 


240 


eS  SOUTHBASTEBN  BBPOBTBS. 


Of.a 


185,  95  N.  B.  SM^  78  Am.  St.  Rep.  486,  the 
condTision  of  the  court  Is  thus  stated  in  the 
headnote:   "At  the  trial  of  an  action  for  In- 
juries to  the  plaintifTs  property  by  the  blast- 
ing of  rocks  upon  adjoining  land  of  the  de- 
fendant, what  the  defense  relied  on  was  that 
the  work  was  done  by  an  independent  con- 
tractor.    The   contract   contemplated    that 
blasting  would  be  done,  and  the  plac6  where 
it  was  done  was  within  three  or  four  feet  of 
the  line  between  the  plaintiff's  and  the  de- 
fendant's land^  and  about  eight  or  nine  feet 
from  the  plaintiffs  house.     Held,  that  it  is 
plain  that  performance  of  the  contract  would 
do  the  damage  complained  of  unless  it  was 
gdarded  against,  and  that  the  defendant  was 
bound  to  see  that  due  care  was  used  to  pre- 
vent harm."    In  the  present  case,  from  the  evi- 
dence of  the  defendant,  it  was  plain  that  per- 
formance of  the  contract  would  injure  the 
plaintiff.    G^ie  defendant  by  its  own  servants 
had  first  attempted  to  perform  the  work  sub- 
sequently induded  in  its  contract  with  Shea 
— the  independent  contractor — and  the  injury 
to  plaintiff  was  made  plain.    The  independent 
contractor  prosecuted  the  work  in  the  same 
manner  ad  the  defendant  had  done,  and  tes- 
tified it  could  be  done  in  no  other  way,  and 
he  produced  like  results  to  the  plaintiff.    It 
therefore  in  our  opinion  results  from  the 
facts  of  this  case  that,  whether  we  follow  the 
New  York  rule  (which  this  court  in  Davis 
V*.  Summer^eld,  supra,   declined  to  follow, 
and  the  Massachusetts  court  in  Wetherbeo 
V.  Partridge,  supra,  also  declined  to  follow) 
or  accept  the  doctrine  of  the  cases  dted,  we 
must  reach  the  conclusion  that  the  defend- 
ant is  liable  under  the  evidence  in  this  case. 
The  sole  remaining  question  to  be  deter- 
mined is  whether  plaintiff,  as  administrator 
of  his  wife,  can  recover  damages  for  her 
wrongful  death,  or  is  he  prevented  because, 
as  husband,  he  is  entitled  to  her  earnings^ 
and  she  can  accumulate  nothing,  and  is  val- 
ueless to  her  estate.     We  cannot  yield  our 
assent  to  this  argument  of  the  defendant 
We  are  not  prepared  to  so  interpret  our  law 
that,  under  Lord  Campbell's  act,  all  the  wives 
in  the  state  could  meet  with  a  tortious  and 
wrongful  death,  and  yet,  because  the  hus- 
bands are  entitled  to  their  earnings,  the  issue 
of  damages  must  be  answered,   "Nothing." 
Nor  can  the  defendant  escape  liability  be- 
cause the  particular  form  of  injury  was  not 
foreseen.     "While  the  defendant  could  not 
foresee  the  exact  consequence  of  his  act,  he 
ought,  in  the  exercise  of- ordinary  care,  to 
have  known  that  he  was  subjecting  plaintiff 
and  his  family  to  danger,  and  to  have  taken 
proper   precautions    to   guard   against  Iti" 
Kimberly  v.  Rowland,  143  N.  a  398,  55  S.  B. 
778 ;  Hudson  v.  Bailroad,  142  N.  C  IdS,  55  S. 
B.  103;    Drum  v.  Miller,  185  N.  a  208,  47 
S.  B.  421,  65  tLi  IL  A.  890,  102  Am.  St  Rep. 
528;  Sawyer  v.  Railroad,  145  N.  C.  24,  58  S. 
B.  508,  22  L.  B.  A.  (N.  S.)  200 ;  Rolln  v.  To- 


bacco a>.,  141  N.  O.  300,  58  8.  B.  891,  7  L. 
B.  A.  (N.  S.)  835.  A  careful  examination  of 
the  record  and  the  brief  of  the  learned  coun- 
sel of  the  defendant  has  failed  to  discover 
to  us  any  reversible  error,  and  the  Judgment 
is  aflkmed. 
No  error. 

(IBS  M.  a  m) 

BOBBRTS  V.  PRATT. 

(Supreme  Court  of  North  Carolina.     May  27. 

1910.) 

1.  Judgment  (§  820*)— Fobeiqw  Judgmsnt— 
Action  on— defenses— Fbaud. 

In  an  action  on  the  judgment  of  a  sister 
state,  defendant  may  plead  fraud  in  the  pro- 
curement thereof. 

[Ed.  Note. — For  other  cases,  see  JudgmenL 
Cent  Dig.  §§  1486,  1487 ;   Dec.  Dig.  §  820.*] 

Z  Judgment  (§  820*)— Foreign  Jxtdgmeni^ 
Action  on— defenses. 

In  an  action  on  a  judgment  of  a  sister 
state,  defendant  was  precluded  from  pleading 
fraud  in  the  procurement  of  the  judgment,  it 
appearing  that  his  application  to  set  aside  the 
judgment  on  that  ground  had  been  denied  by 
a  court  of  that  state  having  jurisdiction  to  en- 
tertain the  application. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Dec.  Dig.  §  820.*] 

3.  BiViDENCE  (§  80*)- Presumptions— Law  of 
SifiTER  State. 

In  the  absence  of  evidence  as  to  the  law. 
statutory  or  otherwise,  of  a  sister  state,  it  will 
be  presumed  that  the  common  law  obtains. 

[Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent.  Dig.  §101;  Dec.  Dig.  §  80;*  Common 
Law,  Cent  Dig.  (  14.] 

4.  Judgment  (S  342*)— Sethno  Aside. 

The  rule  that  courts,  governed  by  the  com- 
mon law,  will  not  as  a  rule  entertain  a  proceed- 
ing to  disturb  a  final  judgment  after  the  term 
in  which  it  was  rendered,  a  bill  in  equity  being 
generally  necessary,  does  not  apply,  wnen  on  the 
face  of  the  record,  or  otherwise,  it  appears  that 
the  judgment  was  entered  contrary  to  the  course 
and  practice  of  the  court,  including  all  cases 
where  errors  would  be  corrected  by  writs  of  ep> 
ror  coram  nobis  or  vobis. 

[Ed.  Note. — For  other  cases,  see  Judgment; 
Cent  Dig.  §§  668-671 ;  Dec.  Dig.  |  342.*] 

5.  Judgment  ((  342*)— Setting  Aside— Stat* 
UTOSY  Provisions. 

Revisal  1905,  S  913,  permitting  the  granN 
ing  of  relief  from  adjudgment  at  any  time  with* 
in  one  year  after  notice  there.of,  is  restrictive  on 
the  powers  inherent  in  common-law  courts  of 
general  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment^ 
Dec  Dig.  S  342.*] 

6.  Abatement  and  Revival  (f  13*)— Bai^^ 
Another  Action  Pending. 

The  pendency  of  another  action  for  the 
same  cause  in  the  courts  of  another  state  is  not 
a  bar  to  judicial  proceedings  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  U  w-^  100;  Dea 
Dig.  §  13.*] 

7.  Judgment  (|  822*)— Foreign  Judgment-* 
Defenses- Counterclaim. 

Since  a  judgment  does  not  embrace  any 
matters  which  might  have  been  brought  into 
the  litigation,  or  causes  of  action  which  plain* 
tiff  might  have  joined,  but  which  in  fact  were 
neither  joined  nor  embraced  by  the  pleadings., 
in  an  action  on  a  judgment  of  another  stat* 


'For  other  cases  see  same  topic  and  lecUon  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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defendant  was  entitled  to  eet  np  as  a  eoonter> 
claim  a  demand  for  rents,  such  demand  not  hav- 
ing been  necessarily  disposed  of  by  the  judg- 
ment 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  1496-1600;   Dec.  Dig.  |  822.*3 

Appeal  from  Superior  Coart,  McDowell 
County;    Webb,  Judge. 

Action  by  Grace  Boberts  against  William 
M.  Pratt  Judgment  for  plaintiff,  and  de- 
fCQdant  excepted  and  appealed.    New  triaL 

The  plaintiff  instituted  suit  In  said  coun- 
ty to  recover  on  a  judgment  rendered  in  her 
favor  against  defendant  in  the  state  cir- 
cuit court  of  South  Dakota  for  the  sum  of 
$1,646,  said  court  having  jurisdiction  of  the 
cause  and  parties  at  the  time  the  same  was 
rendered.  Defendant  answered,  alleging 
fraud  in  procurement  of  said  judgment,  in 
that  while  said  suit  was  pending  in  the  Da- 
kota court,  there  being  some  matters  of  ac- 
count and  adjustment  between  plaintiff  and 
defendant,  the  defendant  paid  several  hun- 
dred dollars  on  the  claim,  and  plaintiff  and 
defendant  then  and  there  had  a  written 
agreement  that  no  further  steps  should  be 
taken  in  said  suit  without  notice  first  served 
en  defendant  or  his  attorneys;  that  plain- 
tiff in  violation  of  said  agreement  had  in- 
duced the  Dakota  court  to  proceed  further 
and  render  the  judgment  sued  on,  without 
allowing  credit  for  payments  made,  and 
without  any  accounting  had,  and  by  serving 
a  pretended  notice  on  an  attorney  known  by 
plaintiff  not  to  represent  defendant  at  the 
time,  and  this  with  a  fraudulent  design  and 
purpose,  etc  Defendant  further  answered, 
and  set  up  a  counterclaim  alleging,  in  sub- 
stance, that  plaintiff  through  her  attorney 
and  agent  for  the  purpose,  one  Edwin  Van 
Cise,  had  collected  from  certain  real  estate 
belonging  to  defendant,  situate  in  Deadwood, 
S.  D.,  rents  at  the  rate  of  $180  per  year  for 
about  seven  years  next  before  action  brought, 
for  which  said  sum  plaintiff  was  accountable 
to  defendant  Plaintiff  replied,  and  averred 
that  defendant  should  not  be  allowed  to  fur- 
ther plead  fraud  in  the  procurement  of  the 
South  Dakota  judgment,  for  the  reason  that 
defoidant  had  appeared  in  said  court,  and 
formally  applied  by  motion  to  set  aside  said 
judgment  on  the  ground  of  fraud  and  on  the 
same  facts  as  now  contained  in  the  answer, 
and,  on  the  hearing,  the  South  Dakota  court 
denied  the  amplication.  Plaintiff  replied  fur^ 
ther  that  this  counterclaim  for  $1,260,  set  up 
by  defendant,  was  involved  and  embraced  in 
a  suit  now  pending  In  South  Dakota,  said 
court  having  jurisdiction  of  the  cause  and 
parties,  and  in  which  Edwin  Van  Cise,  as 
trustee,  was  seeking  for  a  final  account  and 
settlement  as  trustee.  The  present  cause 
coming  on  for  trial,  and  the  plaintiff  having 
offered  in  evidence  the  record  of  the  South 
Dakota  suit  showing  that  plaintiff  had  reg- 
ularly obtained  the  judgment  sued  on,  and 


that  defendant  had  moved  to  set  asid*  tha 
judgment  for  f raud«  and  the  motion  had  been 
denied,  the  court  being  of  opinion  that  de- 
fendant was  thereby  precluded  from  further 
averment  of  fraud  in  impeachment  of  the 
South  Dakota  Judgment,  entered  judgment  as 
follows:  "This  cause  coming  on  for  hearing 
at  this  time  before  the  undersigned  judge  and 
a  jury,  and  a  jury  having  been  impaneled, 
and  the  pleadings  read,  and  the  plaintiff  hav- 
ing introduced  in  evidence  the  record  of  the 
proceedings,  certified  from  the  Eighth  ju- 
dicial circuit  of  the  circuit  court  in  and  for 
Lawrence  county,  South  Dakota,  including 
the  order  to  vacate  the  judgment  theretofore 
rendered  In  that  court,  the  same  being  the 
judgment  sued  upon  in  this  action,  with  the 
affidavit  of  defendant,  and  the  affidavits 
thereto  attached  (copies  of  the  affidavits,  etc., 
filed  in  the  South  Dakota  court  in  the  appli- 
cation to  vacate  said  judgment),  and  the 
court  being  of  the  opinion  that  said  order  of 
said  South  Dakota  court  refusing  to  vacate 
said  judgment  is  a  bar  to  defendant  In  this 
action  in  this  court  It  is  now  considered  and 
adjudged  by  the  court  that  the  plaintiff  have 
and  recover  of  the  defendant  judgment  for 
the  sum  of  said  judgment,  to  wit,  the  sum 
of  $1,666.45,  with  interest  from  the  date  of 
rendition,  or  from  June  2,  1906,  until  paid, 
together  with  the  costs  of  this  action  to  be 
taxed  by  the  clerk.  [Signed]  Jas.  L.  Webb, 
Judge   Presiding." 

Whereupon  defendant  excepted  and  ap- 
pealed. 

Pless  &  Winbome,  for  appellant  W.  T. 
Morgan,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
Under  our  system  of  procedure,  it  is  permis- 
sible for  a  defendant  to  plead  fraud  in  the 
procurement  of  a  judgment  rendered  against 
him  in  the  courts  of  a  sister  state.  The 
question  has  been  so  recently  and  fully  dis- 
cussed in  the  case  of  Mottu  v.  Davis,  151  N. 
C.  287,  65  S.  E.  069,  that  we  do  not  think  fur- 
ther comment  is  at  this  time  either  neces- 
sary or  desirable. 

We  agree  with  his  honor  below,  however, 
that  the  defendant  is  precluded  from  avail- 
ing himself  of  any  such  plea  in  the  present 
case  by  the  judgment  of  the  South  Dakota 
court  denying  his  application  to  set  aside  the 
judgment  on  that  ground,  a  position  undoubt- 
edly correct  if,  on  the  facts  as  they  now  ap- 
pear, the  South  Dakota  court  had  jurisdiction 
to  entertain  and  determine  the  question  of 
fraud  as  presented  in  defendant's  application. 
The  proceedings  were  introduced  showing 
that  defendant  had  personally  appeared  in 
the  Dakota  court,  and  moved  to  set  aside 
the  judgment  for  fraud,  and  on  averment  of 
substantially  the  same  facts  which  he  now  sets 
up  in  his  answer  by  way  of  defense,  and  that 
court  had  entered  judgment  denying  the  mo- 
tion.   No  reasons  for  this  denial  are  set  forth 
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In  tbe  Judgment  or  elsewhere,  and  no  evi- 
dence was  Introduced  as  to  the  law  of  South 
Dakota,  statutory  or  otherwise,  bearing  on 
the  subject  The  question  presented  must, 
therefore,  be  decided  on  the  principles  of  the 
common  law,  this  being  in  accordance  with 
the  presumption  ordinarily  obtaining  in  such 
cases.  Moody  v.  Johnson,  112  N.  O.  798-801, 
17  S.  E.  578;  Brown  r.  Pratt,  56  N.  0.  202 
South  Dakota  having  been  a  part  of  the 
Louisiana  Purchase,  it  might  be  suggested 
that  a  difTerent  presumption  would  obtain; 
but,  considering  the  facts  and  conditions 
which  prevailed  when  that  state  was  settled, 
the  principle  is  established  as  stated.  Thus 
in  Moody  ▼.  Johnson,  supra,  it  was  said: 
**In  the  absence  of  any  Judicial  knowledge  of 
the  statutory  law  of  another  state,  the  courts 
of  this  state  must  act  upon  the  presumption 
that  the  common  law  of  Ehigland,  as  modified 
by  statutes  passed  previous  to  our  separation, 
and  so  tar  as  they  are  consistent  with  the 
genius  of  our  republican  institutions,  pre- 
vailed in  tbe  original  colonial  states  and  all 
other  states  funned  primarily  by  emigration 
from  them." 

It  will  be  noted  that  the  fact  of  emigra- 
tion from  a  country  having  its  Jurisprudence 
based  upon  the  common  law  and  its  doctrines 
is  given  weight  rather  than  the  territorial 
placing  of  the  new  country — that  is,  where  the 
movement  was  principally  into  an  unsettled 
portion  of  the  new  territory,  and  at  a  time 
when  the  same  was  without  government  of 
civilized  community.  The  distinction  being 
very  well  stated  in  the  case  of  Norrls  v. 
Harris,  15  Cal.  226,  in  which,  among  other 
things,  it  was  held:  "(2)  In  the  absence  of 
proof  to  the  contrary,  the  common  law  is 
presumed  to  exist  In  those  states  of  the 
Union  which  were  originally  colonies  of  Eng- 
land, or  were  carved  out  of  such  colonies.  (3) 
The  same  presumption  prevails  as  to  the  ex- 
istence of  the  common  law  in  those  states 
which  have  been  established  in  territory  ac- 
quired since  the  Bevolution,  where  such  ter- 
ritory was  not,  at  the  time  x>f  its  acquisition, 
occupied  by  an  organized  and  civilized  com- 
munity; but  where  the  population,  upon  the 
establishment  of  government,  was  formed  by 
emigration  from  the  original  states."  And  on 
this  subject,  Chief  Justice  Field,  delivering 
the  oplhlon,  said:  "A  similar  presumption 
must  prevail  as  to  the  existence  of  the  com- 
m(m  law  in  those  states  which  have  been  es- 
tablished in  territory  acquired  since  the  Rev- 
olution, where  such  territory  was  not  at  the 
time  of  its  acquisition  occupied  by  an  organ- 
ized and  civilized  community;  where,  in  fact, 
the  population  of  the  new  state  upon  the  es- 
tablishment of  government  was  formed  by 
emigration  from  the  original  states.  As  in 
British  colonies,  established  in  uncultivated 
regions  by  emigraticm  from  the  parent  coun- 
try, the  subjects  are  considered  as  carrying 
with  them  the  common  law,  so  far  as  it  is 
applicable  to  their  new  situation;  so,  when 
American   citizens   emigrate   into   territory 


which  is  unoccupied  by  civilized  man,  and 
commence  the  formation  of  a  new  govern- 
ment, they  are  equally  considered  as  carrying 
with  them  so  much  of  the  same  common  law, 
in  its  modified  and  Improved  condition  under 
the  influence  of  modem  civilization  and  re- 
publican principles,  as  is  suited  to  their  new 
condition  and  wants.'* 

Applying,  then,  the  doctrine  am  indicated* 
courts  administering  Justice  according  to 
course  and  practice  of  the  common  law  would 
not  as  a  rule  entertain  a  proceeding  to  dis- 
turb a  final  Judgment  instituted  after  the 
term  in  which  it  was  rendered ;  to  effect  such 
a  purpose  a  bill  in  equity  was  generally  re- 
quired. Phillips  V.  Negley,  117  U.  S.  666,  6 
Sup.  Ct  901,  29  If.  Ed.  1013;  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  Ed.  797;  Mo<^ 
V.  Coggln,  101  N.  C.  366,  7  S.  E.  899. 

The  rule  stated,  however,  does  not  apply 
when,  on  the  face  of  the  record,  or  other- 
wise, it  was  made  to  appear  that  a  Judg^ 
ment  had  been  ent^ed  contrary  to  the  course 
and  practice  of  the  court,  including,  also,  all 
cases  where  errors  would  be  corrected  by 
writs  of  error  coram  nobis  or  vobis.  The 
scope  and  purpose  of  these  writs  it  seems 
being  the  same,  the  former  being  the  proper 
designation  when  the  proceedings  were  heard 
in  the  Ck>urt  of  King's  Bench  where  the  mon- 
arch was  presumed  to  be  present,  and  the 
second  when  the  matter  was  carried  on  in 
courts  of  lesser  dignity,  but  having  full  ju- 
risdiction. The  power  to  correct  errors  by 
means  of  these  writs  was  very  generally  le- 
garded  as  inherent  in  conmuHi-law  courts  of 
general  Jurisdiction;  and,  wherever  it  fof^ 
merly  prevailed,  the  same  results  may  be  ob- 
tained in  modem  practice  by  means  of  a  mo- 
tion. In  systems  like  ours,  where  law  and 
equity  are  combined,  and  relief  administered 
in  one  and  the  same  Jurisdiction,  the  power 
is  universally  exercised,  and,  when  not  reg^ 
ulated  by  statute,  there  is  a  disposition  and 
tendency  to  extend  its  scope  and  application. 
Bronson  v.  Schulten,  supra ;  Oralg  v.  Wroth, 
47  Md.  281 ;  5  Ency.  PI.  &  Pr.  pp.  27,  28,  30; 
7  Ency.  U.  S.  Supreme  Court  Rep.  592. 

In  7  Ency.  S.  C.  IL,  It  is  said:  '*It  is  be- 
lieved to  be  the  settled  modem  practice 
that  in  all  instances  in  which  irregularities 
could  formerly  be  corrected  upon  a  writ  of 
error  coram  vobis  or  audita  querela,  the 
same  objects  may  be  effected  by  motion  to 
the  courts  as  a  mode  more  simple,  more 
expeditious,  and  lees  fruitful  of  difficulty  and 
expenaa" 

In  Enc.  PL  A  Pr.,  supra,  the  author  says: 
'The  office  of  the  writ  of  coram  nobis  is  to 
bring  the  attention  of  the  court  to,  and  ob- 
tain relief  f rom»  errors  of  fact,  such  as  death 
of  either  party  pending  the  suit  and  before 
Judgment  therein;  or  infancy,  where  the 
party  was  not  properly  represented  by  guard- 
ian; or  coverture,  where  the  common-law  dis- 
ability still  exists;  or  insanity,  it  aeema,  at 
the  time  of  the  trial ;  or  a  valid  defense  ex- 
isting in  the  facts  of  the  case^  but  which. 
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without  negUgence  en  tbe  part  of  the  defend- 
ant»  was  not  made^  either  through  doreai  or 
.fraud  or  excusable  mlatake;  these  facts  not 
appearing  on  the  face  of  the  record,  and  be- 
ing such  as,  if  known  In  season,  would  have 
prevented  the  rendition  and  entry  of  the 
Jndgmoit  questioned." 

And  further :  "Notwithstanding  occasional 
statements  that  the  writ  of  coram  nobis  has 
fallen  into  desuetude,'  and  that  'redress  ob- 
tained through  its  aid  is  now  sought  by  mo- 
tion,' it  was  a  part  of  the  common  law  re- 
oeiyed  from  the  mother  country,  and,  when 
not  specially  abrogated  by  statute,  still  re- 
mains a  factor  in  modem  practice.  Proceed- 
ings of  like  nature^  under  whatever  name, 
partake  of  the  same  underlying  principles 
in  practice." 

In  Craig  t.  Wroth,  supra,  it  was  held: 
'^That  the  power  to  set  aside  judgments  upon 
motion  for  fraud,^  deceit,  surprise,  or  irregu- 
larity in  obtaining  them  Is  a  common-law 
power,  incident  to  courts  of  record." 

And  these  principles  hare  been  upheld  and 
applied  in  numerous  and  well-considered  de- 
cisions: (1)  Tudcer  y.  James,  69  Tenn.  838 ; 
(2)  Crawford  y.  Williams,  81  Tenn.  841 ;  <8) 
State  T.  Calhoun,  60  Kan.  623^  82  Pac  88,  18 
Lu  B.  A.  838,  84  Am.  St  Rep.  141 ;  (4)  Mar- 
ble y.  yanh<Mii,  68  Mo.  App.  861.  See,  also, 
Mcintosh  y.  Commissioners,  18  Kan.  171; 
Tliompson  y.  Connell,  81  Or.  281,  48  Pac. 
487,  65  Am.  St  Rep.  818;  Browning  y.  Roane, 
9  Ark.  854,  50  Am.  Dec.  218;  Binsse  y.  Bar- 
ker, 13  N.  J.  Law,  268^  28  Am.  Dea  720. 

Our  own  statute  on  the  subject.  (Reyisal 
1905,  I  618),  limiting  sudi  application  to  a 
period  of  one  year  from  rendition  of  the 
Judgment  is  therefore  restrlctiye  on  the  pow- 
ers  inherent  in  common-law  courts  of  gen- 
eral jorisdiction. 

The  case  of  Whitney  y.  Hazsard,  18  S.  D. 
490,  101  N.  W.  846,  while  not  introduced  as 
eridence  of  the  law  of  that  state,  in  no  wise 
militates  against  the  position  stated.  In 
that  case,  the  allegations  in  impeachment  of 
the  Judgment  extended  both  to  the  judgment 
itself  and  the  motion  to  set  the  same  aside, 
and  so  is  distinguished  from  the  case  before 
ufl,  and  this  decision  in  Whitney  y.  Hazzard 
gfyes  clear  intimation  that  the  court  had  ju- 
risdiction to  dispose  of  the  question  present- 
ed by  motion. 

This  being  the  doctrine  applicable,  on  the 
fkcts  as  they  now  appear,  the  judgment  of 
the  Dakota  courts  as  heretofore  stated,  deny- 
ing defendant's  application  to  set  aside  the 
original  judgment  on  the  ground  of  fraud, 
will  preclude  all  further  inquiry  on  that  ques- 
tion, and  render  the  latter  judgment  an  es- 
topp^  of  record  as  to  all  matters  embraced 
in  the  pleadings  which  may  be  considered  as 
material  to  its  renditton.  Tumage  y.  Joy- 
ner,  145  N.  a  81,  68  S.  B.  767;  Mfg.  Co.  y. 
Moore.  144  N.  a  627,  67  S.  B.  218,  10  L.  R. 


A.  (N.  S.)  784»  119  Am.  St  Rep.  968;  Tattle 
y.  Harrill,  85  N.  C.  456. 

While  we  thus  uphold  his  honor's  ruling 
in  disallowing  further  inquiry  on  this  issue 
of  fraud,  we  think  there  was  error  in  the 
judgment  rendered,  for  the  reason  that  the 
answer  contains  a  demand  against  plaintiff 
by  reason  of  rents  reoelyed  from  property 
belonging  to  defendant,  and  for  which  plain- 
tiff is  alleged  to  be  personally  accountable. 
True,  i^alntiff  replies  that  this  is  a  matter 
now  being  litigated  between  these  parties  in 
the  courts  of  South  Dakota,  having  jurisdic- 
tion both  of  the  cause  and  parties;  but  no 
proof  was  offered  on  this  issue,  and,  if  there 
had  been,  the  weight  of  authority  is  to  the 
effect  that  the  pendency  of  another  action 
for  the  same  cause  in  the  courts  of  another 
state  is  not  a  bar  to  judicial  proceedings 
here  (1  Ency.  PL  &  Pr.  p.  764),  and  our  own 
court  has  so  held.  Sloan  y.  McDowell,  75 
N.  C.  29. 

It  may  be  that  on  fuller  Inyestigation  and 
inquiry  the  receipt  of  the  rents  can  be  shown 
to  have  been  under  such  circumstances  that 
they  amount  to  a  payment  on  plaintiff's  note, 
and  may  be  included  in  the  estoppel  of  rec> 
ord  arising  from  the  judgment;  but  the 
facts,  as  they  thus  far  appear,  are  not  such 
as  to  justify  the  court  in  holding,  as  a  mat- 
ter of  law,  that  these  rents  are  necessarily 
disposed  of  by  the  judgment  The  demand 
is  set  up  in  a  counterclaim  and  may  be  avail- 
able as  such  under  the  decision  of  Tyler  y. 
Capeheart  125  N.  a  64,  84  S.  EL  108»  in 
which  it  was  held  as  follows:  "(1)  A  Judg- 
ment is  decisive  of  the  points  raised  by  the 
pleadings,  or  which  might  be  properly  predi- 
cated upon  them ;  but  does  not  embrace  any 
matters  which  might  have  been  brought  into 
the  litigation,  or  causes  of  action  which  the 
plaintiff  might  have  joined,  but  which  in 
fact  are  neither  joined  nor  embraced  by  the 
pleadings.  (2)  Although  the  present  cause  of 
action  might  have  been  set  up  as  a  second 
cause  of  action  in  a  former  suit,  but  was  not 
and  was  not  actually  litigated,  and  was  not 
'such  matter  as  was  necessarily  implied 
therein,'  the  plea  of  res  judicata  will  not 
avail." 

The  cause,  therefore^'  must  be  remanded 
for  further  inquiry  on  defendant's  counter- 
claim, and  to  that  end  the  judgment  Is  set 
aside  and  a  new  trial  ordered. 

New  trial. 


(UIM.  awD 

BROOKS  MFG.  CO.  y.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     May  27, 

1910.) 

1.  Cabbiess  (J  20*)— Delay  in  the  Tbaws- 
pORATioN  OP  Freight  —  Pbnaltt  —  Stat- 


Neither  Revisal  1906,  |  2632,  providing  as 
originally  enacted  for  a  penalty  for  delay  in  the 
transportation  of  freight,  nor  as  amended  by 
Acts  1907,  c.  461,  so  as  to  require  a  delivery 
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at  destinfitlon  within  a  time  specified,  Impoees 
a  penalty  for  delay  in  deliyery  to  the  consignee 
after  transportation  ceases,  nor  compels  a  car- 
rier to  deliver  loaded  cars  off  its  own  right  of 
way  onto  the  private  track  of  the  consignee. 

[Bd.  Note.— For  other  oases,  see  Carriers,  Dea 
Dig.  I  20.*] 

2.  Gabbiebs  ((  84*)— Deuykbt  or  Fbeiobt^ 
Contracts. 

A  carrier  cannot  be  compelled  to  operate 
its  engine  on  a  priyate  track  belonging  to  a 
private  corporation  or  individnal  over  which 
the  railroad  has  no  control  or  supervision ;  but 
a  delivery  of  a  car  load  of  freight  to  the  con- 
signee on  its  private  track  is  a  matter  of  agree- 
ment between  the  carrier  and  the  consignee. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  290-296;  Dec  Dig.  S  84.*] 

8.  Cabbhebs  (f  84*)— Deuvxbt  of  Fbeight— 

GONTBAOn. 

A  carrier  hauling  its  cars  onto  the  private 
track  of  the  consignee  for  unloading  must  place 
the  car  in  such  a  position  that  it  may  be 
accessible  for  unloading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  290-298;  Dec.  Dig.  §  84.*] 

4.  Cabbiebs  (§  140*)— Deuvebt  or  Fbeiqbt— 
GoNTBAcrrs. 

Transportation  ceases  when  the  duty  of 
tbe  carrier  as  a  warehouseman  commences  and 
as  to  freight  transported  in  car  load  lots  when 
the  car  reaches  the  destination  and  is  placed  for 
unloading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  609,  609%,  611-616;    Dec.  Dig. 

6.  Cabbiebs  ((  88*)— Delivebt  or  Fbeight— 

OONTBACTB. 

A  carrier  leaving  a  car  in  its  freightyaids 
for  unloading  must  place  the  car  in  such  a 
part  of  its  mightyards  as  to  make  it  reason- 
ably 'accessible  for  delivery  before  transporta- 
tion ceases. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  U  280-289%,  819^^1 ;   Dec.  Dig.  1 

oo»   J 

6.  Cabbdebs  (9  20*)— Dklxvsbt  or  Fbeight— 
CoimtAOTS— ''Irtebmediatb  Point." 

A  station  at  which  a  car  must  be  taken 
out  of  a  local  train  which  comes  into  the  sta- 
tion and  then  placed  into  another  train  leaving 
the  station  for  the  point  of  destination  is  not 
an  '^intermediate  point,"  within  Bevisal  1905^ 
)  2632,  requiring  transportation  of  freight  with- 
in a  reasonable  time,  and  authorising  a  delay 
at  an  intermediate  point. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  I  20.*] 

Appeal  trom  Superior  Court,  Guilford 
County;  Long,  Judge. 

Action  by  the  Brooks  Manufacturing  Com- 
pany against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  d^endant  ap- 
peals.   Affirmed. 

The  luiy  found  tlie  following  special  ver- 

dict: 

'This  was  a  shipment  of  a  solid  car  load 
of  lumber  from  Pittsboro^  N.  C,  to  Greens- 
boro, N.  C,  consigned  to  the  plaintiff.  Ship- 
ment was  over  the  Seaboard  Air  Line  and 
the  Southern  Railway.  The  Seaboard  Air 
Line  delivered  this  car  to  the  Southern  Rail- 
way Company  at  Gary,  N.  C^  December  13, 
1906^  at  4  p.  m.    Said  car  arrived  at  Greens- 


boro December  18, 1906,  and  upon  its  arriral 
notice  was  given  In  writing  to  the  plaintiff 
by  the  defendant  by  mail  on  December  1, 
1906.  That  said  car  was  placed  by  the  de- 
fendant at  the  siding  of  the  Brooks  Manufac- 
turing Company,  the  plaintiff,  on  December 
18,  1906,  at  6  p.  m.  That  the  distance  from 
Gary  to  Greensboro  Is  73  miles.  That  a  rea- 
sonable time  for  the  going  of  the  car  from 
Gary  to  Greensboro  Is  1  day  of  24  hours. 
This  is  not  inclusive  of  any  lay-over  time 
that  the  defendant  may  be  entitled  to  under 
the  statute  at  either  the  initial  point,  Gary, 
or  any  intermediate  point,  to  wit,  Durham, 
if  it  is  an  intermediate  point  The  siding  of 
the  plaintiff  is  within  one-quarter  mile  of  the 
defendant's  f relghtyard  at  Greensboro,  and  is 
connected  by  means  of  a  switch  with  defend- 
ant's trads  in  its  freigbtyard  at  Greensboro, 
and  there  were  physical  connections  by 
means  of  switches  between  the  siding  of  the 
plaintiff  and  the  track  of  the  defendant  lead- 
ing from  Sanf ord  to  Greensboio.  The  main 
line  from  Sanford  to  Greensboro  runs  within 
80  feet  of  plaintiff's  siding,  and  the  main 
line  Is  connected  by  a  swltdi,  175  feet  from 
the  usual  place  of  unloading.  The  shipments 
of  lumber  consigned  to  the  plaintiff  shipped 
over  defendant's  road  are  usually  placed  upon 
this  siding ;  95  per  cent  of  the  same  being  so 
placed  for  unloading,  and  the  other  6  per 
cent  being  placed  at  other  points  in  cases 
where  cars  have  been  turned  over  to  other 
parties  by  the  consignee.  The  car  in  question 
was  not  placed  tor  unloading  elsewhere  than 
on  the  plaintiff's  siding.  The  main  line  from 
Gary  to  Greensboro  connects  with  the  San- 
ford line  by  a  switch  in  the  Greensboro 
f reightyards  of  defendant  company  and  about 
one-quarter  of  a  mile  from  plaintiff's  siding. 
The  schedule  of  the  freight  trains  from  Gary 
to  Greensboro  at  the  time  of  the  shipments 
referred  to  was  as  follows:  Train  No.  183^ 
through  freight,  passes  Gary  at  6:15  p.  m.; 
does  not  8tx>p  ;  leaves  Durham  at  8 :15  p.  m. ; 
arrives  at  Gre^isboro  at  1:54  p.  m.  Train 
No.  163,  local  freight,  leaves  Gary  at  7 :30  p. 
m. ;  arrives  at  Durham  at  8 :30  a.  m.  This 
train  does  not  go  farther  west  than  Durham, 
but  returns  to  Selma  from  Durham.  Train 
Na  107,  local  freight,  leaves  Durham  at  10 :24 
a.  m. ;  and  arrives  in  Greensboro  at  5  p.  m. 
Train  No.  171,  through  freight,  passes  Gary 
at  10:25  p.  m.;  but  does  not  stop  there; 
leaves  Durham  at  11:28  pu  m.;  and  arrives 
in  Greensboro  at  2 :50  a.  m.  Train  No.  173, 
through  freight,  passes  Gary  at  9:10  a.  m.; 
t)ut  does  not  stop  there;  leaves  Durham  at 
11:20  a.  m.;  and  arrives  in  Greensboro  at 
2:10  p.  m.  That  local  freight  trains  only 
stopped  at  Gary.  That  the  local  freight  ran 
from  Gary  to  Durham  and  there  that  train 
stopped.  This  train  stopped  at  Durham  and 
returned  to  Selma,  N.  G.  The  car  was  left 
In   the   yards   at   Durham   until  the  next 
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freight  was  made  np  going  to  Oreensboro,  by 

which  train  It  was  brought  to  Greensboro. 
There  is  no  question  as  to  the  payment  of 
freight  by  the  plaintiff.  This  car  of  lumber 
was   not   assigned  by   plaintiff   consignee." 

The  following  ruling  and  Judgment  was 
entered  thereon  in  the  superior  court : 

"Upon  the  foregoing  special  verdict  of  the 
Jury,  the  question  of  law  is  left  to  the  court 
to  decide  wheth^  or  not  the  plaintiff  is  en- 
titled to  recover.  The  court  is  of  the  opinicxi 
that  tiie  defendant  Aould  be  allowed  two 
days  at  the  initial  point  and  one  day  as  rea- 
sonable time  to  have  transported  the  goods 
from  Gary  to  Greensboro,  N.  0.  The  court  is 
also  of  opinion  that,  In  view  of  what  the 
Supreme  Court  has  said  In  EOlliard  v.  Rail- 
road, 51  N.  G.  843,  and  in  Alexander  v.  Rail- 
road, 144  N.  O.  95  [56  B.  E.  0971,  and  other 
cases,  the  duty  of  the  defendant  In  transport- 
ing the  car  at  destination  was  fulfilled  when 
It  'brought  the  car  and  placed  it  in  a  state 
ready  to  be  delivered  to  the  plaintiff  on  the 
siding  of  the  plaintiff  in  Greensboro,  having 
physical  connection  with  the  defendant's 
tracks. 

"It  is  therefore  considered  and  adjudged  by 
the  court,  after  allowing  the  defendant  two 
days  at  the  Initial  point  and  one  day  as  rea- 
sonable for  transportation^  that  the  car  was 
detained  In  its  possession  for  a  period  of 
two  days  before  finishing  the  transportation. 
It  is  therefore  further  considered  that  the 
plaintiff  recover  of  the  defendant  (30  and  the 
cost  of  this  action  to  be  taxed  by  the  derk." 

Wilson  &  Ferguson,  for  appellant  Justice 
4  Broadhurst,  for  appellee^ 

BROWN,  J.  The  first  assignment  of  error 
is  that  hls*honor  erred  in  holding  that  the  de- 
fendant was  required  not  only  to  transport 
the  car  from  Gary  to  Greensboro  within  the 
statutory  period,  but  must  within  that  time 
place  the  car  upon  the  plaintiff's  side  track. 

1.  We  do  not  construe  his  honor's  Judg- 
ment to  hold  exactly  that,  under  the  author- 
ity of  the  cases  of  Hilliard  v.  Railroad,  51  N. 
G.  343,  and  Alexander  v.  Railroad,  144  N.  G. 
95,  56  S.  E.  697,  cited  in  his  Judgment,  it  was 
the  duty  of  the  defendant  to  deliver  the  load- 
ed car  to  the  plaintiff  on  its  private  side 
track.  Neither  of  fhose  cases  sustain  that 
position.  On  the  contrary,  the  Alexander 
Gase  expressly  holds  that  the  carrier  is  not 
penalized  by  section  2632,  Revlaal  1905,  for 
delay  in  delivering  the  freight  to  the  consign- 
ee after  transportation  ceases,  and  that  such 
section  does  not  include  a  failure  to  deliver, 
but  only  a  faUure  to  transport;  "delivery 
necessarily  requiring  the  concurrence  of  the 
consignee  and  having  a  distinctive  meaning." 
Although  this  statute  was  amended  by  chaj>- 
ter  461,  Acts  1907,  so  as  to  require  a  delivery 
at  destination  within  the  time  specified,  we 
have  held  that  when  the  goods  arrive,  and 


the  cknier  has  notified  the  consignee  that 
It  is  ready  to  deliver,  it  has  discharged  Its 
duty.  Wall  y.  RaUroad,  147  N.  C.  411,  61  S. 
B.  277.  But  this  statute  as  amended  does 
not  imdertake  to  compel  a  railway  company 
to  deliver  loaded  cars  off  its  own  right  of 
way  and  tracks  onto  the  private  track  of 
an  Individual  or  private  corporation.  There- 
fore a  delivery  of  the  oar  load  of  lumber  to 
plaintiff  upon  its  private  track,  belonging 
to  it  and  leading  to  its  mill,  must  of  neces- 
sity be  a  matter  of  agreement  between  plain- 
tiff and  defendant  and  cannot  come  within 
the  purview  of  section  2632.  A  railroad 
company  cannot  be  compelled  to  operate  its 
engines  on  a  private  track  belonging  to* a 
private  corporation  or  individual  over  which 
the  railroad  company  has  no  control  or  su- 
pervision. But  whatever  reasons  the  Judge 
gave  for  his  Judgment,  the  facts  set  out  in 
the  special  verdict  sustain  it  It  Is  found 
as  a  fact  therein  that  "the  car  in  question 
was  not  placed  for  unloading  elsewhere  than 
on  the  plaintiff's  siding."  While  the  defend- 
ant was  under  no  legal  obligation  to  haul 
this  car  off  its  own  tracks  and  onto  the  pri- 
vate tracks  of  plaintiff,  yet  it  was  its  duty 
to  place  the  car  in  a  position  for  unloading 
so  that  it  may  be  accessible  for  that  purpose. 
Transportation  ceases  when  the  duty  of  the 
carrier  as  a  warehouseman  commences,  and 
in  respect  to  freight  transported  in  car  load 
lots  when  the  car  reaches  destination  and 
is  placed  for  unloading.  Wall  v.  RaUroad, 
147  N.  G.  408,  61  S.  B»  277.  What  particular 
parts  of  the  carrier's  tracks  and  freightyarda 
may  be  used  for  such  purposes  must  of  ne- 
cessity be  left  to  Its  discretion ;  but  the  car 
must  be  reasonably  accessible  and  placed 
for  delivery  before  transportation  is  fully 
ended. 

2.  The  second  assignment  of  error  is  that 
his  honor  did  not  hold  that  Durham  was  an 
intermediate  point  and  did  not  allow  the  de- 
fendant any  time  for  necessary  delay  there. 
We  are  unable  to  find  in  the  special  verdict 
any  fact  that  warrants  the  contention  thai 
Durham  is  an  ''intermediate''  point  between 
Gary  and  Greensboro  within  the  meaning  of 
the  statute.  What  constitutes  such  inter- 
mediate point  is  discussed  and  decided  In 
Wall  V.  Railroad,  supra ;  Davis  t.  RaUroad^ 
145  N.  G.  207,  59  S.  B.  53. 

Aflirmed. 

HOKE,  J.,  concurs  in  result. 

(BS  8.  C.  U6) 

ARMSTRONG  v.  A.  G.  TUXBURY  LUMBESR 

GO. 

(Supreme  Gourt  of  South  Garolina.     Juie  1, 

1910.) 

Masteb  ANn  Servant  (§  276*)— Injtjbt  to 
Sebvant  —  UNOUABnED  Machineby  ^  Ac- 
tions—EJviDENOB. 

In  an  action  by  a  servant  against  the  mas- 
ter for  injuries  to  his  arm  from  catching  his 
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dothinir  in   an  ansroarded  cog  gQAV,   plaintiff 

held  not  entitled  to  recover  under  the  evidence. 

[E«d.  Note.— For  other  caaee,  see  Maater  and 

Servant,  Gent.  Vig.  H  9CK^-062;    Dec  Dig.  I 

Gary,  A.  J^  dissenting. 

Appeal  from  Gammon  Pleas  Glrcult  Goiirt 
of  Gbarleston  Gounty ;  J. ,  W.  De  Yore,  Judige. 

Action  by  Frank  T.  Armstrong  against  the 
A.  C.  Tuxbury  Lumber  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  R^ 
versed. 

Miller,  Whaley  &  Blssell  and  Smythe,  Lee 
4  Frost,  fbr  appellant  Legare,  Holman  & 
Baker,  for  respondent 

JONBS,  <X  J.  The  plaintiff  brought  this 
action  to  recovear  damages  for  personal  In- 
juries alleged  to  have  resulted  from  the  neg- 
ligence of  defendant  in  allowing  the  cog  gear 
to  remain  unguarded,  so  that  plaintifTs  coat 
was  caught  in  the  same  thereby  pulling  his 
arm  in  the  cog.  gear  and  so  injuring  the  same 
as  to  necessitate  amputation.  The  Jury  ren- 
dered a  verdict  in  favor  of  plaintiff  for  $7,000. 
As  we  are  clearly  of  the  opinion  that  there 
should  be  a  reversal,  we  will  notice  only  cer- 
tain of  the  exceptions  which  compel  the 
same. 

After  the  pleadings  had  been  read,  plain- 
tiff's counsel  stated  that  he  would  object  to 
the  introduction  of  any  testimony  In  support 
of  the  defense  of  contributory  negligence  up- 
on the  ground  that  such  defense  was  not 
sufficiently  set  forth  in  the  answer.  After 
argument  the  presiding  Judge  announced  that 
In  his  opinion  contributory  n^ligence  was 
not  sufficiently  pleaded,  and  that  he  would 
exclude  all  testimony  In  support  thereof. 
Willie  there  is  now  no  specific  exception  to 
this  ruling,  the  question  is  fairly  presented 
in  the  ninth  and  eleventh  exceptions*  which 
are  as  follows: 

'*(9)  The  presiding  Judge  erred  In  refus- 
ing to  charge  the  fifth  instruction  submitted 
by  the  defendant:  'If  the  employer  is  neg- 
ligent in  not  providing  a  safe  place  in  which 
his  employ^  is  to  work,  and  the  «nploy6 
meets  with  an  injury  thereby,  yet,  if  a  prox- 
imate cause  of  the  injury  to  the  employ^  is 
the  employe's  own  negligence,  concurring  and 
combining  with  that  of  the  employer,  and 
thus  contributing  to  bring  about  the  injury, 
he  cannot  hold  the  employer  responsible' 
— ^because,  it  Is  submitted,  the  answer  of  the 
defendant  had  sufficiently  pleaded  contribu- 
tory negligence,  and  no  demurrer  to  the  an- 
swer or  motion  to  make  more  definite  and 
certain  liaving  been  made,  the  defendant  was 
entitled  to  have  the  issue  submitted  to  the 
jury.** 

"(11)  The  presiding  Judge  erred  in  char- 
ging tJie  Jury  as  follows:  'The  defense  of 
contributory  negligence  is  not  to  be  consid- 
ered by  you.  I  charge  yon  that  you  must 
conclude  from  this  evidence,  or,  rather,  if 


you  do  conclude  from  this  evidence  tliat  the 
plaintiff  was  injured  and  dannaged,  if  you 
conclude  that  he  was  injured  and  damaged' 
on  account  of  his  own  negligence,  then,  under 
the  pleadings  in  this  case,  the  defendant 
would  not  be  liable;  but  if,  although  the 
plaintiff  was  guilty  of  negligence  and  the  de- 
fendant was  guilty  of  negligence^  yet  if  you 
believe  that  the  defendant's  negligence  was 
the  direct  and  proximate  cause  of  the  injury, 
the  plaintiff  could  still  recover* — ^thus  again- 
withholding  from  the  Jury  the  issue  of  con- 
tributory negligence." 

Under  the  ruling  of  the  court,  the  defend* 
ant  was  denied  opportunity  to  offer  evidence- 
as  to  contributory  negligence,  and  under  the 
charge  the  Jury  were  not  allowed  to  consld-. 
er  the  matter  of  contributory  negligence- 
arising  under  the  testimony  of  the  plaintiff. 
No  testimony  was  offered  in  the  case  except 
that  given  by  plaintiff  himself.  It  seems- 
manifest  that  this  is  reversible  error,  if  th^ 
defendant  interposed  the  plea  of  contzibutory^ 
negligence. 

The  ansvrer,  besides  a  general  denial,  was 
as  follows : 

"(8)  Further  answering,  this  defendant  al- 
leges that  the  plaintiff  was  the  engineer  ot 
the  defendant  in  charge  of  the  machln^r 
by  which  he  was  injured,  and  it  was  li1» 
duty  to  make  safe  the  place  at  or  near  the 
machinery  where  employes  worked,  and.  If 
the  place  at  which  he  was  injured  was  not 
sufficiently  guarded  against  danger,  sud^ 
condition  was  due  to  the  plaintiff's  negli- 
gence In  failing  to  perform  his  duty. 

"(4)  And,  further  answering,  this  defend- 
ant alleges  that  the  plaintiff  was  fully  aware 
of  the  character  and  condition  of  the  ma- 
chinery and  cogs  at  which  he  was  injured,, 
and  of  whatever  dangers  attended*  upon  oil- 
ing the  box,  and  that  plaintiff  voluntarily- 
assumed  the  risk  attendant  upon  such  oiling^ 
of  the  box,  and  his  Injury  was  due  to  the 
risk  he  thus  assumed. 

"(5)  And,  further  answering,  tills  defend- 
ant alleges  that  even  if  it  were  negligent — 
which  it  denies — still  the  accident  to  the 
plaintiff  was  due  proximately  to  his  own  neg- 
ligence, in  that  he  conducted  himsdf  In  a 
careless  manner,  and  failed  to  observe  caution 
in  keeping  his  body  froip  coming  in  contact 
with  said  cogs,  which  he  could  have  done  if 
he  had  used  due  care.** 

Paragraph  6  clearly  states,  in  effect,  tliat, 
if  defendant  was  negligent,  plaintiffs  own 
negligence  proximately  caused  Ills  injury, 
and  the  facts  are  stated  from  which  plain- 
tiff's contributory  negligence  is  sought  to  be 
inferred.  The  insertion  of  the  words  "which 
it  denies"  ought  not  to  be  given  any  greater 
force  than  is  involved  in  the  previous  general 
denial  of  negligence.  The  omission  of  the 
words  "contributory  negligence"  or  *'negjl- 
gence  of  plaintiff  concurring  and  combin- 
ing with   the   defendant's  negligence"   waa 
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not  such  a  fatal  defect  as  to  authorize  the 
court  at  that  stage  of  the  case  to  ignore  the 
attempted  plea  of  contributory  negligence, 
especially  when  the  facts  are  stated  which 
it  is  claimed  show  contributory  negligence. 
This  was  not  such  an  entire  failure  to 
state  the  defense  as  to  warrant  the  court 
in  excluding  eyidence  of  contributory  neg- 
ligence, but,  at  most,  it  was  a  defective  plea 
wliich  should  have  been  corrected  on  mo- 
tion to  make  more  definite  and  certain  by 
anoendment,  in  harmony  with  the  rule  stated. 
Pom.  Code  Rem.  648,  and  in  Wlngo  T.  In- 
man  Mills,  76  S.  a  663,  67  S.  B.  626. 

Oontributory  negligence  is  entirely  distinct 
from  assumption  of  risk,  although  in  certain 
pbases  they  approximate  each  other.  The 
fact  that  there  Ib  a  dim  twilight  marking  the 
close  of  day  and  the  beginning  of  night  does 
not  destroy  the  distinction  between  day  and 
ndsht  Our  cases  clearly  recognize  and  en- 
force the  distinction.  Bodie  y.  Railway,  61  S. 
OL  468,  89  S.  E.  716;  James  y.  Manufacturing 
Go.,  80  S.  a.  287,  238^  61  8.  B.  891.  In  Nar- 
ramore  v.  Cleveland,  etc.,  R.  R.  Co.,  96  Fed. 
296,  37  a  a  «A.  499,  48  L.  R.  A.  68,  Circuit 
Judge  Taft,  delivering  the  opinion  of  the 
Circuit  Court  of  Appeals,  said:  <*Assumption 
of  risk  and  contributory  negligence  approxi« 
mate  where  the  danger  is  so  obvious  and  im- 
minent that  no  ordinarily  prudent  man  would 
aseume  the  risk  of  injury  therefrom.  But 
wliere  the  danger,  though  present  and  ap- 
preciated, is  one  which  many  men  are  in  the 
babit  of  assuming,  and  whidi  prudent  men 
wbo  must  earn  a  living  are  willing  to  as^ 
some  for  extra  compensation,  one  who  as- 
sumes the  risk  cannot  be  said  to  be  guilty  of 
contributory  negligence,  ifj  having  in  view 
the  risk  of  danger  assumed,  he  uses  care  rea- 
sonably commensurate  with  the  risk  to  avoid 
Injurious  consequences.  One  who  does  not 
use  such  care,  and  who,  by  reason  thereof, 
suffers  injury,  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover  because  he  and 
not  the  master  causes  the  injury  or  because 
they  jointly  cause  it"  In  the  case  of  Schlem- 
mer  v.  Buffalo,  etc,  R.  R.  Co.,  206  U.  &  12, 
27  Sup.  Ct  409,  61  L.  Ed.  681,  after  calling 
attention  to  the  broad  sense  in  which  "assump- 
tion of  risk"  was  used  in  the  statute  under 
consideration,  viz.,  as  covering  ''dangerous 
conditions,  as  of  machinery,  premises  and  the 
like^  which  the  injured  party  understood  and 
appreciated  when  he  submitted  his  person  to 
them,"  the  Supreme  Court  of  the  United 
States  said:  "Assumption  of  risk  in  this 
broad  sense  obviously  shades  into  negligence 
as  commonly  understood.  Negligence  con- 
sists iA  conduct  which  common  experience 
or  the  special  knowledge  of  the  actor  shows 
to  be  so  likely  to  produce  the  result  complain- 
ed of  under  the  circumstances  known  to  the 
actor  that  he  is  held  answerable  for  that  re- 
sult, although  it  was  not  certain,  intended, 
or  foreseen.  He  is  held  to  assume  the  risk 
upon  the  same  ground.  Choctaw,  etc.,  v.  Mo- 
Dade,  191  U.  &  64-68  [24  Supt  Ct  24,  48  L. 


Ed.  06].  Apart  from  the  notion  of  contract, 
rather  shadowy  as  applied  to  this  broad  form 
of  the  latter  conception,  the  practical  dif- 
ference of  the  two  ideas  is  in  the  degree  of 
their  proximity  to  the  particular  harm.  The 
preliminary  conduct  of  getting  into  the  dan- 
gerous employment  or  relation  is  said  to  be 
accompanied  by  assumption  of  risk.  The  act 
more  immediately  leading  to  a  specific  acci- 
dent is  called  negligent  But  the  difference 
between  the  two  is  one  of  degree  rather  than 
of  kind."  In  a  dissenting  opinion,  In  whldi 
Justices  Brewer,  Peckham,  McKenna,  and 
Day  concurred,  it  is  stated:  "That  there  is 
a  vital  difference  between  assumption  of  risk 
and  contributory  negligence  is  clear.  As  said 
by  tibis  court  in  Choctaw,  etc.,  v.  McDade, 
191  U.  S.  64^  68  [24  Sup.  Ct  24,  26,  48  L.  Ed. 
06],  the  question  of  assumption  of  risk  is 
quite  apart  from  that  of  contributory  neg- 
ligence.* See,  also,  Union,  etc.,  v.  0*Brlen, 
161  n.  S.  461  [16  Sup.  Ct.  618,  40  L.  Bd.  766]. 
niis  pr<HK)sition,  however,  is  so  familiar  and 
elementary  that  citation  of  authorities  is  su- 
perfluous.*' We  do  not  think  the  case  of 
Schlemmer  v.  Railway,  supra,  justifies  a  con- 
clusion that  the  difference  between  the  de- 
fenses of  assumption  of  risk  and  contribu- 
tory negligence  is  so  shadowy  that  one  de- 
nied the  right  to  show  oontributbry  negli- 
gence has  no  right  to  complain  if  he  is  per- 
mitted to  show  assumption  of  risk.  If,  in- 
deed, these  defenses  are  practically  the  same, 
then  it  would  follow  that  defendant,  having 
admittedly  pleaded  assumption  of  risk,  should 
not  have  been  derived  of  the  right  to  have 
the  jury  consider  the  facts  with  reference  to 
contributory  negligence. 

The  plaintiff  alone  testified,  and,  giving 
his  testimony  the  most  favorable  construc- 
tion, defendant  was  entitled  to  a  nonsuit 
Plaintiff  was  head  engineer  of  the  defendant 
company,  28  years  old,  and  had  been  en- 
gineer for  defendant  for  about  a  year  before 
the  accident  As  engineer  he  had  charge  of 
the  machinery  with  which  he  came  in  con- 
tact when  injured,  and,  wh^  it  was  out  of 
order,  it  was  his  duty  to  repair  it  or  see  that 
it  was  done.  On  December  2, 1907,  the  super- 
intendent was  near  and  heard  the  creaking  of 
the  machinery,  and  directed  plaintiff  to  fix  it 
at  once.  This  was  merely  telling  plaintiff  to 
perform  a  neglected  ordinary  duty.  The  ma- 
chinery was  creaking  for  want  of  oil,  which 
the  plaintiff  and  his  assistant  had  failed  to 
apply.  This  machinery  consisted  of  a  small 
engine  on  the  floor  attached  by  belt  to  pulley 
on  shaft  about  eight  feet  above,  near  the 
end  of  which  shaft  was  a  small  cogwheel 
meshing  with  a  much  larger  cogwheel  on  an« 
other  shaft  on  which  was  the  pulley  driving 
the  conveyor  chain  which  carried  fuel  to  the 
furnace.  The  machinery  had  no  other  oon- 
nection  with  the  main  plant,  and  could  be 
stopped  almost  instantly  without  stopping 
the  operation  of  the  mill.  It  was  the  usual 
duty  of  the  assistant  under  plaintiff  to  oil 
this  machinery,  but  plaintiff  had  neier  seen 
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the  assistant  attempt  to  do  so  with  his  coat 
on.  The  fireman,  being  otherwise  engaged  at 
the  moment  plaintiff  climbed  up  to  where  the 
cogwheels  were,  ascertained  that  the  boxes 
holding  the  shaft  were  dry,  and,  in  attempt- 
ing to  oil  them,  his  coat  sleeve  was  caught 
in  the  meshes  of  the  cogwheels,  and  his  right 
arm  dragged  in  and  crushed.  The  cogwheels 
worked  inward  on  the  upper  side,  and  it  was 
said  that,  if  the  cogwheels  had  worked  outp 
ward,  the  injury  would  not  have  happened. 
The  complaint  did  not  allege  negligence  of 
defendant  In  this  regard,  but  it  cannot  escape 
attention  that,  if  the  cogwheels  worked  in- 
ward above,  they  necessarily  worked  outward 
below,  or  vice  versa,  so  that  a  mere  change 
in  the  revolution  of  the  wheels  would  merely 
have  changed  the  point  of  danger  from  above 
to  below  to  a  person  carelessly  working 
about  the  cogwheels  with  coat  on.  The  dan- 
ger arising  from  contact  with  moving  cog- 
wheels was  manifestly  one  which  any  person 
of  ordinary  prudence,  much  more  an  experi- 
enced engineer  in  charge,  should  have  known 
called  for  care.  Nevertheless  plaintifT  failed 
to  stop  the  gear,  which  he  might  have  done 
in  a  moment  and  oiled  with  perfect  safety. 
Choosing  to  risk  the  motion  of  the  machin&7« 
he  might  have  removed  his  coat  as  his  as- 
sistant always  did,  so  as  not  to  run  the  risk 
of  having  it  drawn  into  the  cogwheels.  Con- 
cluding to  take  these  hazards,  easily  avoid- 
able, he  worked  over  the  moving  cogwheels 
with  his  coat  on  without  paying  any  atten- 
tion whatever  to  the  danger  of  having  his 
ooat  caught  in  the  meshes. 

Such  is  the  testimony  on  cross-examination: 
•*Q.  Did  you  know,  if  two  cogwheels  were  re- 
volving that  way,  if  any  one  got  in  them,  he 
would  be  dragged  in?  A.  I  never  gave  It 
any  thought  Q.  Tou  don't  know  that?  A. 
I  know  it  now.  Q.  You  don't  know  it  now? 
A.  Of  course,  I  know  if  you  got  in  there. 
Q.  I  ask  you  if  you  don't  know,  if  you  got  in 
two  cogwheels  revolving  together,  it  would 
crush  the  thing  that  got  in  it?  A.  I  know  it 
now.  Q.  Did  you  know  It  before?  A.  No, 
sir.  Q.  You  mean  to  tell  me  that  you  are  an 
engineer,  head  engineer  of  the  Tuxbury  Lum- 
ber Company,  and  you  don't  know  that  if  a 
piece  of  cloth  or  anything  else  got  in  two 
cogwheels  revolving  in  the  same  direction 
that  it  would  be  dragged  between  them?  A* 
I  know  that  Q.  Had  you  not  always  known 
that?  A.  If  I  had  given  It  a  thought  and 
looked  at  it,  I  would  have  knpown  it,  but  I 
never  paid  any  attention."  On  redirect  ex- 
amination: "Q.  Mr.  Armstrong,  Mr.  Miller 
tried  to  make  it  appear  that  you  practically 
did  not  know  that  if  two  gears  were  working 
£n  opposite  directions,  as  a  matter  of  course, 
you  know  that  a  man  would  get  hurt  that 
way?  A.  Yes,  sir."  If,  therefore,  it  be  con- 
cluded that  the  cogwheels  could  have  been  so 
guarded  as  to  prevent  an  employ^  from  com- 
ing in  contact  therewith,  and  that  defendant 
was  negligent  in  not  so  guarding  them,  it  is 
clear  that  plaintiff  knew,  or  should  have 
known,  that  they  were  unguarded,  and  that 


he  must  be  held  to  have  assmned  the  risk  of 
oiling  the  machinery  with  a  coat  on  while  in 
motion.  There  is  no  element  of  inexperience 
or  emergency  to  take  the  case  out  of  the 
ordinary  rule.  The  risk  assumed  was  after 
full  knowledge  of  the  conditions,  and  was  one 
incidental  to  performance  of  his  work  and 
arising  during  its  progress.  Martin  v.  Roy- 
ster  Guano  Co.,  72  S.  C.  242,  51  S.  E.  680; 
WofTord  V.  Cotton  Mills,  72  S.  C.  348,  51  S. 
E.  918;  James  v.  Fountain  Inn  Mfg.  Co.,  80 
S.  C.  232,  61  S.  E.  391. 

The  judgment  of  the  circuit  court  should 
be  reversed. 

HYDRIOK,  J.  I  base  my  concorrenoe  In  the 
result  on  the  ground  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  defendant. 
The  only  allegation  of  negligence  is  that  the 
cogs  which  injured  plaintiff  were  not  cover- 
ed. According  to  the  testimony,  they  were 
elevated  on  a  frame  eight  to  ten  feet  above 
the  floor  of  the  engine  room,  so  that  there 
was  no  danger  of  any  one  coming  in  contact 
with  them,  unless  he  got  up  on  this  frame. 
It  appeared  that  It  was  not  necessary  for  any 
one  to  get  up  there,  exc^t  for  the  purpoee 
of  oiling  the  boxes  which  held  the  shaftings 
or  perhaps  to  adjust  or  repair  the  cogs  them- 
selves. They  could  have  been  instantly 
stopped  by  turning  a  valve  at  the  base  of  the 
frame.  Under  these  circumstances,  I  do  not 
think  that  ordinary  prudence  would  have 
suggested  to  any  one  that  they  should  be 
covered.  It  may  be  that,  if  they  had  been 
covered,  the  accident  would  not  have  h&p* 
pened,  though  that  Is  by  no  means  certain. 
But  it  is  generally  easy  enough,  after  an  ac- 
cident has  hSLDf^ened,  to  suggest  some  meane 
whereby  it  might  have  been  prevented.  It 
does  not  follow,  however,  that  we  must 
th^efore  conclude  that  ordincur  prudence 
would  have  suggested  the  ad<H;)tion  of  such 
means  in  the  first  instance.  In  this  view  of 
the  case,  I  deem  it  unnecessary  to  consider 
the  defenses  set  up  and  attempted  to  be  set 
up  in  the  answer,  for  the  defenses  may  prop- 
erly be  considered  only  after  a  prima  fade 
case  has  been  made  out  against  the  defendant. 

This  court  has  stated  in  several  recent  de- 
cisions how  the  defense  of  contributory  neg- 
ligence should  be  pleaded.  While  no  set 
form  of  words  is  necessary,  the  facts  must 
be  alleged  from  which  a  reasonable  inference 
can  be  drawn  that  the  injury  was  caused  by 
the  joint  and  concurrent  negligence  of  both 
parties  as  proximate  causes  thereof.  No 
such  allegation  was  made,  and  therefore  the 
plea  was  objectionable,  but  the  objection 
should^  have  been  taken  by  demurrer,  for  in- 
sufficiency of  the  facts  alleged  to  constitute 
the  defense. 

GARY,  A.  J.  (dissenting).  This  Is  an  ac^ 
tion  for  damages  alleged  to  have  been  sus- 
tained by  the  plalntifr  through  the  n^llgence 
of  the  defendant 

The  allegations  of  the  complaint  material 
to  the  questions  presented  by  the  exceptions 
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are  as  follows;  "That  heretofore,  on  the  2d 
day  of  December,  A.  D.  1907,  the  plaintifF 
above  named  was  in  the  employment  of  the 
defendant  as  an  engineer.  That  while  the 
plaintiff  was  so  employed  by  the  defendant, 
and  while  In  the  discharge  of  his  duties  as 
such  engineer,  it  became  necessary  to  oil  a 
part  of  the  machinery  known  as  the  boxes, 
^rhich  held  the  shaft  for  the  conveyor  chain. 
That,  whUe  the  plaintiff  was  so  engaged  in 
oiling  said  machinery,  his  coat  became  en- 
tangled and  was  caught  In  the  cog  gear, 
-which  drives  the  conveyor  chain,  and  polls 
the  fuel  to  the  furnace.  That  the  plaintiff 
-was  caused  to  be  injured,  in  the  manner  and 
hy  the  means  aforesaid,  by  and  through  the 
negligence  of  the  defendant,  in  providing  a 
dangerous  place  for  the  plaintiff  to  work, 
and  in  providing  unsecure  and  unsafe  ma- 
chinery for  the  plaintiff,  in  the  course  of  his 
employment,  in  that  the  defendant  allowed 
the  cog  gear  to  remain  exposed  and  uncov- 
ered, so  that  the  plaintiff's  coat  was  caught 
tn  the  same,  thereby  pulling  his  arm  in  the 
cog  gear,  and  inflicting  such  injuries  upon 
the  plaintiff  as  necessitated  the  amputation 
of  his  right  arm."  The  defendant  denied  the 
all^ations  of  negligence,  and  set  up  the  de- 
fense of  assumption  of  risk.  It  also  inter- 
posed what  it  contends  was  a  defense  of  con- 
tributory negligence.  Upon  the  close  of  the 
plaintiff's  testimony,  the  defendant  made  a 
motion  for  a 'nonsuit,  which  was  refused. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $7,000,  whereupon  the  defendant 
made  a  motion  for  a  new  trial,  which  was 
also  refused,  and  it  appealed  upon  excep- 
tions, which  will  be  set  out  in  the  report  of 
the  case. 

The  first  question  that  will  be  considered 
Is  whether  there  was  any  testimony  tending 
to  prove  the  allegations  of  negligence  on  the 
part  of  the  defendant.  The  testimony  of 
the  plaintiff  tended  to  show  that  he  was  the 
engineer,  and  that  there  was  also  an  oiler; 
that  his  principal  duty  as  engineer  was  to 
look  after  the  boilers,  pumps,  and  engines; 
that  a  colored  fireman  always  oiled  the  ma- 
chinery; that  he  had  never  oiled  it  before; 
that  he  had  nothing  to  do  with  the  cog  gear, 
and  had  not  previously  been  upon  that  part 
of  the  platform,  where  it  was  situated ;  that 
the  cogs  worked  inward,  instead  of  outward ; 
that  the  cog  gear  was  exposed ;  that  he  was 
ordered  to  go,  in  a  hurry,  by  the  superin- 
tendent, who  had  the  right  to  direct  his  serv- 
ices; that,  although  there  was  danger,  he 
-was  not  aware  of  it;  that  the  place  could 
have  been  made  safe  by  covering  the  cog 
gear;  that  there  was  no  other  way  for  him 
to  approach  the  machinery— thus  showing 
that  the  exception  raising  this  question  can- 
not be  sustained. 

The  next  question  that  will  be  considered 
Is  whether  the  testimony  showed  that  the 
Injury  to  the  plaintiff  was  due  to  a  risk  of 
which  he  was  fully  aware,  and  which  he 
iroluntarily  assumed.    There  was  testimony 


to  the  effect  that  there  was  no  duty  resting 
upon  the  plaintiff  to  oil  the  machinery  or  to 
perform  any  act  with  reference  to  the  eog 
gear;  that  there  was  an  emergency;  that  he 
went  to  the  place  of  danger,  under  the  or- 
ders of  the  superintendent,  who  was  pres- 
ent, and  who  had  the  right  to  direct  his  serv- 
ices ;  that  he  was  not  aware  of  the  danger. 
In  the  case  of  Wilson  v.  Railway,  73  S.  C. 
481,  53  S.  B.  968,  error  was  assigned  in  char- 
ging these  two  requests  of  the  plaintiff:  (1) 
'*That  a  servant  obeying  the  Instructions  of 
the  representatives  of  the  master  on  the  spot 
is  not  guilty  of  contributory  negligence,  in 
so  obeying  said  master."  (2)  **That  the 
fact  that  the  servant's  work  is  done  In  the 
presence  and  under  the  immediate  direction 
of  the  master's  foreman  or  conductor  in  this 
case  is  equivalent  to  the  assurance  by  the 
master  that  the  servant  may  safely  proceed 
to  the  work  required  of  him.*'  The  assign- 
ments of  error  were  overruled  under  the  au- 
thority of  Carson  v.  Railway,  68  S.  C.  55, 
46  S.  E.  525.  "If  there  is  ground  for  reason- 
able difference  of  opinion  as  to  the  danger, 
the  servant  is  not  bound  to  set  up  his  judg- 
ment against  that  of  his  superior,  whose  or- 
ders he  is  required  to  obey,  but  he  may  rely 
upon  the  judgment  of  such  superior."  Ste- 
phens V.  Railway,  82  S.  C.  542,  64  8.  B.  601. 
It  was  for  the  jury  to  say  whether  the  con- 
ditions amounted  to  such  an  emergency  as 
would  justify  or  excuse  a  man  of  ordinary 
prudence  and  judgment  in  undertaking  to 
carry  out  the  orders  of  the  superintendent 
Hall  V.  Railway,  81  S.  C.  522,  62  S.  E.  848; 
Brown  v.  Railway,  82  S.  O.  528,  64  S.  E.  522. 
The  exception  raising  this  question  is  over- 
ruled. 

The  next  question  that  will  be  considered 
is  whether  there  was.  error  in  refusing  the 
motion  for  nonsuit,  on  the  ground  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. The  defense  which  the  defendant  In- 
terposed is  as  follows:  "And,  further  an- 
swering, this  defendant  alleges  that,  even  if 
it  were  negligent,  which  it  denies,  still  the 
accident  to  the  plaintiff  was  due  proximately 
to  his  own  negligence,  in  that  he  conducted 
himself  in  a  careless  manner,  and  failed  to 
observe  caution  in  keeping  his  body  from 
coming  in  contact  with  said  cogs,  which  he 
could  have  done  if  he  had  used  due  care." 
The  following  statement  appears  In  the  rec- 
ord: "After  the  pleadings  had  been  read, 
plaintiff's  counsel  stated  that  he  would  ob- 
ject to  the  introduction  of  any  testimony, 
in  support  of  the  defense  of  contributory 
negligence,  upon  the  ground  that  such  de- 
fense was  not  sufficiently  set  forth  In  the 
answer.  After  argument  the  presiding  judge 
announced  that  in  his  opinion  contributory 
negligence  was  not  sufficiently  pleaded,  and 
that  he  would  exclude  all  testimony  in  sup- 
port thereof.  Defendant's  counsel  duly  ex- 
cepted to  his  honor's  ruling."  There  was  no 
appeal  from  this  ruling,  and  the  question 
whether  there  was  contributory  negligence 
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en  the  part  of  the  plaintiff  Is  not  properly 
before  the  court  for  consideration.  But, 
waiving  such  objection^  the  exception  can- 
not be  sustained. 

The  following  definition  of  contributory 
negligence  has  been  approved  by  this  court 
in  numerous  cases:  "Contributory  negli- 
gence is  the  want  of  ordinary  care  upon  the 
part  of  a  person  Injured  by  the  actionable 
negligence  of  another  combining  and  concur- 
ring with  that  negligence,  and  contributing 
to  the  Injury  as  a  proximate  cause  thereof, 
without  which  the  injury  would  not  have  oo 
curred."  In  Pom.  Code  Rem.  |  548,  It  is 
said:  'The  Codes  clearly  intend  to  draw  a 
broad  line  of  distinction  between  an  entire 
ftillure  to  state  any  cause  of  action  or  defense 
on  the  one  side,  which  is  to  be  taken  ad- 
vantage of,  either  by  the  general  demurrer, 
for  want  of  sufficient  facts,  or  by  the  ex- 
clusion of  all  evidence  at  the  trial,  and  the 
statement  of  a  cause  of  action  or  a  defense, 
in  an  insufficient.  Imperfect,  incomplete,  or 
informal  manner,  which  is  to  be  corrected  by 
a  motion  to  render  the  pleading  more  definite 
and  certain  by  amendment"  In  Charplng  v. 
Toxaway  Mills,  70  S.  C.  470,  60  S.  E.  186, 
the  court,  after  quoting  the  foregoing  defini- 
tion of  contributory  negligence,  uses  this  lan- 
guage: "This  definition  Imports  that  there 
must  be  negligence  of  the  defendant  op- 
erating with  that  of  the  plaintiff  to  produce 
the  injury,  and  that  if  the  plaintiff  Is  entirely 
at  fault,  one  of  the  elements  of  the  defini- 
tion, the  negligence  of  the  defendant,  is 
wanting."  The  defense  alleges^  in  express 
terms,  that  the  defendant  was  not  negligent, 
and,  in  effect,  merely  alleges  that  the  plain- 
tiff was  oitlrely  at  fault  Furthermore,  the 
ruling  was  not  prejudicial  to  the  rights  of 
the  defendant  as  the  facts  related  to  the 
matter  of  assumption  of  rlsic,  as  well  as 
contributory  negligence,  and  the  defendant 
received  the  full  benefit  thereof  under  the 
full  and  clear  Instructions  as  to  assumption 
of  risk,  the  difference  between  these  two  de- 
fenses being  only  shadowy.  Schlemmer  v. 
Railway,  205  U.  S.  1,  27  Sup.  Ct.  407,  51  L. 
Bd.  681.  The  ruling  of  his  honor  the  presid- 
ing judge  was  free  from  error. 

Fifth  exception.  This  exception  cannot  be 
sustained,  for  the  reason  that  the  presiding 
judge  ruled  out  all  the  testimony,  except  the 
bare  fact  that  the  plaintiff  went  to  see  Mr. 
Frost  which  certainly  was  not  prejudicial 
error. 

Sixth  exception.  The  charge  set  out  in 
this  exception  is  not  susceptible  of  the  infer- 
ence mentioned  therein,  especially  when  con- 
sidered In  connection  with  the  entire  charge. 

Seventh  exception.  What  was  said  in  con- 
sidering the  sixth  exception  disposes  of  this 
(jneetion. 

Blghth  exception.  This  exception  Is  overrul- 
ed for  the  reason  that  even  If  the  proposi- 
tion was  erroneous,  there  were  no  facts  to 


which  it  was  applicable,  and  tfaer^ore  it  was 
not  prejudicial. 

Ninth,  tenth,  and  eleventh  exceptions.  The 
only  error  assigned  by  these  exceptions  is 
that  the  presiding  judge  withheld  from  the 
jury  the  consideration  of  the  question  of 
contributory  negligence.  They  are  therefore 
disposed  of  by  what  has  already  been  said. 

Twelfth  exception.  We  fall  to  see  how 
the  jury  could  have  been  misled,  unless  they 
simply  Ignored  the  plain  language  of  the 
charge. 

Thirteenth  exception.  What  has  already 
been  said  disposes  of  subdivisions  1,  2,  4, 
and  5. 

The  statement  of  the  circuit  judge  in  set- 
tling the  case  shows  that  subdivision  8  can- 
not be  sustained. 

For  these  reasons  I  dissent 


(Ul  Vs.  11»> 

SPILIilNG  V.  HUTOHBSON. 

(Supreme  Court  of  Appeals  of  Virginia.    June  9, 

1910.) 

1.  COVXNANTS   (I  103*)   —  CoifSTBXTcnow  — 
BuiLnnio  Link. 

A  covenant  that  the  building  line  of  & 
square  shall  be  not  less  than  2Si  feet  from  the 
true  street  line,  It  being  understood  that  the 
front  wall  of  the  building  shall  be  set  back  at 
least  25  feet  from  the  street  line,  is  breached  by 
the  erection  of  a  bow  window  projecting  over 
the  line,  the  foundation  of  which,  in  common 
with  the  remaining  outside  walls,  rises  from 
the  ground,  and  which  extends  up  two  stories. 
[Ed.  Note.— For  other  cases,  see  Covenants^ 
Cent  Dig.  §  169;   Dec.  Dig.  (  106.*] 

2.  Covenants    (J    lOS*)  —  CoNSTBUcrnoir  — 
Building  Line. 

A  front  i>orch,  consisting  of  an  open  frame 
structure  resting  on  brick  piers,  is  not  a  breach, 
of  the  bnildins  line  covenant,  under  the  rule 
that  the  language  of  a  deed  is  to  be  construed 
liberally  in  .favor  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Covenants* 
Cent  Dig,  9  169;    Dec.  Dig.  §  103*] 

3.  Injunction  ((  62*)— Mandatobt  Injunc- 
tion—Grounds— Remedy  AT  Law. 

A  mandatory  injunction,  prohibiting  an  en- 
croachment and  ordering  an  abatement  of  a. 
structure  which  constitutes  a  violation  of  & 
building  line  covenant,  will  not  be  denied  on 
the  ground  that  it  inflicts  hardship  on  the  de- 
fendant, and  that  the  plaintiff  should  be  left  to 
the  remedy  at  law  for  damages  for  breach  of 
the  covenant 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  ||  124-129;   Dec  Dig.  (  62.*] 

Appeal  from  C9iancery  Court  of  Richmond. 

Suit  by  Leila  G.  Hutcheson  against  Wil- 
liam H.  Spilling.  From  the  decree,  both 
parties   appeal.     Affirmed. 

Page  &  Leary,  for  appellant  A.  W.  Pat* 
terson,  for  appellee. 

WHITTLB,  J.  The  appellee,  Leila  O. 
Hutcheson,  sold  and  conveyed  to  the  appel- 
lant, WUllam  H.  Spilling,  a  vacant  lot  In 
the  city  of  Richmond,  fronting  30  feet  on 
Grove  avenue  and  extending  back  between 
parallel  lines  170  feet    The  deed  of  convey^ 
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anee  coataliiB  the  foDowiiiir  coyenant:  'The 
parties  hereto  also.  In  coiisi(leratlt»i  of  the 
premises,  further  covenant  and  agree  with 
«a<di  other,  for  thems^yes,  their  heirs  and 
assigns,  that  the  building  line  of  the  square 
4Bhall  be  not  less  than  twenty-fiye  feet  ftom 
the  true  street  line,  it  being  understood  by 
them  that  the  front  wall  of  the  building 
ahall  be  set  badL  at  least  twenty-five  feet 
from  the  street  line^  and  this  covenant  is 
to  run  with  the  land." 

Shortly  after  the  sale  the  purchaser  erect- 
ed a  three-story  brick  residence  upon  the  lot 
with  a  frontage  of  26  feet  2  inches ;  12  feet 
of  this  space  being  occupied  by  a  bow  front 
or  window,  the  foundation  of  which  in  com- 
mon with  the  remaining  outside  walls,  rises 
from  the  ground.  That  part  of  the  structure 
is  two  stories  high,  and  is  not  separated 
from  the  space  it  incloses  by  an  inner  wall, 
and  it  projects  over  th.e  building  line  4  feet 
2  inches.  In  addition  to  the  how  window, 
a  front  porch,  extending  the  entire  width 
of  the  building,  projects  10  feet  over  the 
line. 

When  advised  of  these  encroachments, 
Mrs.  Hutcheson,  who  claims  ownership  of 
the  rest  of  the  square,  which  she  has  dedi- 
cated to  residential  purposes,  filed  her  bill 
against  Spilling,  charging  a  breach  of  the 
covenant  in  the  particulars  indicated,  and 
prayed  for  a  mandatory  injunction  compel- 
ling the  defendant  to  conform  his  building 
to  the  established  line  by  removing  the  bow 
window  and  porch. 

The  defendant  denies  the  alleged  breach 
of  covenant,  and  insists  that  tHe  term  *'front 
-wall,**  as  employed  in  the  deed  in  question, 
means  the  front  of  the  main  wall,  and  does 
not  include  the  appurtenances,  the  window 
and  the  porch.  He  moreover  insists  that, 
even  though  the  covenant  were  breached,  as 
<diarged,  the  plaintiff  would  have  a  full,  ade- 
quate, and  complete  remedy  by  action  at 
law  for  damages,  and  therefore  is  not  en- 
titled to  invoke  the  extraordinary  remedy 
by  mandatory  injunction. 

The  chancery  court  sustained  the  building 
restriction,  and  found  that  the  defendant 
bad  violated  his  covenant  in  projecting  the 
bow  window  beyond  the  building  line;  but 
with  respect  to  the  porch  it  was  held  that 
there  had  been  no  violation  of  the  restric- 
tive covenant  The  court  accordingly  pro- 
nounced the  decree  under  review,  disposing 
of  the  case  in  both  aspects. 

The  first  contention  of  the  appellant  is 
controlled  by  the  opinion  of  this  court  in  the 
recent  case  of  Bhibank  v.  City  of  Richmond, 
€17  S.  EI.  87fi.  In  that  case  the  court  sus- 
tained the  validity  of  a  dty  ordinance  which 
declared  that  no  person  coming  within  its 
terms  should  erect  a  building  nearer  to  the 
street  line  than  the  building  line  established 
tqr  its  authority.  The  court  there  held  that 
it  was  a  violation  of  the  ordinance  to  project 
a  bow  window,  such  as  we  are  now  consid- 
ering, beyond  the  building  line. 


That  ordinance  havlog  thus  been  deidared 
reasonable  and  lawful,  the  learned  chancel- 
lor did  not  err  in  holding  the  building  re- 
striction in  this  case  valid  and  enforceable 
so  far  as  the  bow  window  was  concerned. 

We  shall  next  consider  the  question  raised 
by  the  appellee  upon  cross-appeal,  namely, 
that  the  trial  court  erred  hi  holding  that 
the  porch,  though  extending  beyond  the 
building  line,  did  not  constitute  a  breach  of 
the  covenant. 

The  front  porch  is  an  open  ftame  struc- 
ture, resting  upon  brick  piers.  Applying, 
as  we  must  do,  the  familiar  principle  that  the 
language  of  the  deed  is  to  be  construed  lib- 
erally in  favor  of  the  grantee,  we  think  that 
the  porch  does  not  form  j^nrt  of  the  "front 
wall  of  the  building." 

Lastly,  it  is  insisted  that,  even  though  the 
court  should  regard  the  projection  of  the 
bow  window  beyond  the  building  line  a  vio- 
lation of  the  restriction,  still  the  chancery 
court  erred  in  awarding  a  mandatory  in- 
junction prohibiting  the  encroachment  and 
ordering  an  abatement  of  the  structure.  It 
is  said  that  this  ruling  inflicts  unnecessary 
hardship  upon  the  defendant,  and  that  the 
plaintiff  should  be  left  to  her  remedy  at  law 
to  recover  damages  for  the  breach  of  the 
covenant. 

We  do  not  concur  in  this  contention.  The 
parties  have  seen  proper  to  embody  in  their 
deed  a  reasonable  and  usual  covenant  to 
establish  a  building  line,  beyond  which  the 
grantee  is  foihidden  to  extend  the  front  wall 
of  his  dwelling;  and  he  cannot  disregard  such 
covenant  (which  constitutes  part  of  the  con- 
sideration (for  the  deed),  and  in  answer  to 
the  demand  of  the  plaintiff  for  a  mandatory 
injunction  to  abate  the  obstruction  insist, 
on  the  theory  of  hardship  (a  hardship  of  his 
own  creation),  that  the  plaintiff  be  left  to 
her  action  at  law  for  damages.  The  correct 
rule  in  such  case  is  clearly  stated  by  Lord 
Cairns  in  Doherty  v.  AUman,  3  H.  L.  App. 
Oas.  720,  as  follows:  **If  parties,  for  valua- 
ble consideration,  with  their  eyes  open,  con- 
tract that  a.  particular  thing  shall  not  be 
done,  all  that  a  court  of  equity  has  to  do  is 
to  say  by  way  of  injunction  that  which  the 
parties  have  already  said  by  way  of  cove- 
nant— ^that  the  thing  shall  not  be  done;  and 
in  such  case  the  injunction  does  nothing 
more  than  give  the  sanction  of  the  process 
of  the  court  to  that  which  already  is  the 
contract  between  the  parties.  It  is  not,  then, 
a  question  of  convenience  or  inconvenience, 
or  of  the  amount  of  damage  or  injury.  It 
is  the  specific  performance,  by  the  court,  of 
that  negative  bargain  which  the  parties  have 
made,  with  their  eyes  open,  between  them- 
selves.'' 

In  4  Pomeroy's  Eq.  Jur.  (3d  Bd.)  |  1342, 
the  author,  in  discussing  the  subject  of  '*Re- 
strictive  Covenants  Creating  Equitable  Ease- 
ments,'* observes:  "It  has  been  shown  that 
restrictive  covenants  in  deeds  •  •  •  lim- 
iting the  use  of  land  in  a  specified  manner, 
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or  pr<«crlMiig  a  pecalUr  use,  which  create 
equitable  Bervitndea  on  the  land,  will  be 
specifically  enforced  in  equity  by  means  of 
an  injunction,  not  only  between  the  Immedi- 
ate parties,  but  also  against  subsequent  pur- 
chasers with  notice,  even  when  the  cove- 
nants are  not  of  the  kind  which  technically 
run  with  the  land.  The  injunction  in  this 
case  is  granted  almost  as  a  matter  of  course 
upon  a  breach  of  the  covenant  The  amount 
of  damages,  and  even  the  fact  that  the 
plaintiff  has  sustained  any  pecuniary  dam- 
ages, are  wholly  ImmateriaL  In  the  words 
of  one  of  the  ablest  modem  equity  Judges 
(Sir  George  Jessel,  M.  R.,  in  note  to  Leech 
▼.  Schweder,  L.  R.  9  Ch.  App.  465):  'It  is 
clearly  established  by  authority  that  there 
la  sufficient  to  Justify  the  court  in  interfer- 
ing, if  there  has  been  a  breach  of  the  cove- 
nant. It  is  not  for  the  court,  but  the  plaln- 
tifTs,  to  estimate  the  amount  of  damages 
that  arises  ifrom  the  injury  inflicted  upon 
them.  The  moment  that  the  court  finds'  that 
there  has  been  a  breach  of  the  covenant, 
that  is  an  injury,*  and  the  court  has  no  right 
to  measure  it,  and  no  right  to  refuse  to  the 
plaintiff  the  specific  performance  of  his  con- 
tract, although  his  remedy  is  that  which  I 
have  described,  namely,  an  injunction.'" 

The  recent  case  of  Batchelor  v.  Hlnkle, 
1S2  App.  Dlv.  620,  117  N.  T.  Supp.  542,  af- 
fords an  apt  Illustration  of  the  applica- 
tion of  the  remedy  by  mandatory  Injunction 
to  restrain  the  continuance  of  building  en- 
croachments in  violation  of  restrictive  cove- 
nants. The  reports  abound  with  similar  de- 
cisions, but  those  to  which  we  have  called 
attention  sufficiently  exemplify  the  principle 
involved. 

The  foregoing  views  necessarily  lead  to  am 
affirmance  of  the  decree. 

Affirmed. 

eARRISON,  X,  absent. 


(Hi  Ycti) 

IMPBRIAL  CO.  V.  TROTMAN. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

1.  Masteb  anu  Sxbvaivt  (§1  101,  102*)— In- 
JXJBIES  TO  Sebvant— Safe  Pi^ck. 

It  is  the  duty  of  a  master  to  exercise  ordi- 
nary care  to  provide  a  reasonably  safe  place 
in  which  its  servants  are  to  work;  the  extent 
of  such  care  depending  on  the  circumstances  of 
the  particular  case. 

[£>3.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  173,  179;  Dec.  Dig.  S| 
101.  102.*1 

2.  Master  and  Sebvant  (|  278*)— Injuries 
TO  Servant  —  Nbqijqencb  —  Anticipation 
OF  Injuet. 

In  an  action  for  injuries  to  an  employ^  in 
a  fertilizer  factory,  evidence  held  to  show  that 
snch  injury  was  not  reasonably  to  have  been 
anticipated,  and  that  the  facts  were  insufficient 


to  show  that  defendant  was  negligent  in  fklllng 
to  provide  a  safe  place  in  whidi  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant*  Cent  Dig.  tt  954-972;    Dec  Dig.  I 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Lazaros  Trotman  against  the 
Imperial  Company.  Judgment  fOr  plalntifl» 
and  defendant  brings  error.    Reversed. 

Hughes  &  Little  and  P.  EL  C  Cabell,  for 
plaintiff  in  error.  W.  D.  Stoakley  and  Loyd 
W.  W.  Brockenbrougb,  for  defendant  In  error. 

KEITH,  P.  The  plaintiff  in  error,  the  Im- 
perial Company,  operated  a  fertilizer  plant 
near  the  city  of  Norfolk,  and  Lazarus  Trot- 
man, the  defendant  in  error,  was,  at  the  time 
he  received  the  injury  which  occasioned  this 
action,  and  had  been  for  eight  years  or  more, 
a  laborer  in  its  employment  The  building 
in  which  the  work  of  the  company  was  con- 
ducted was  constructed  with  a  second  story 
partly  floored  over,  on  which  were  a  number 
of  tracks  over  which  trucks  ran  for  moving' 
materials  of  various  kinds.  On  the  day  of 
the  accident  bales  of  bags  were  being  moved 
from  truclos  on  one  of  these  tracks.  These 
bales  were  made  up  on  the  ground  floor» 
and  raised  to  the  second  floor  on  a  hoist  At 
the  point  of  delivery  on  the  second  floor  they 
were  loaded  on  the  trucks  and  wheeled. to 
that  part  of  the  floor  where  they  were  being 
piled.  Beneath  this  portion  of  the  second 
floor,  where  the  bales  of  bags  were  being 
piledL,  the  plaintiff  and  other  laborers  were 
engaged  in  patching  and  mending  loose  bags^ 
while  they  were  being  handled  by  the  labor- 
ers before  being  baled.  Whenever  a  defective 
bag  was  discovered  by  one  of  the  laborers, 
it  was  tossed  Into  a  pile  of  bags  to  be  mend- 
ed. At  a  point  alongside  the  track  on  the 
second  story  was  an  opening,  22  Inches  wide 
by  5  feet  long,  running  alongside  the  tracic 
This  opening  was  intended  to  be  used  for 
dumping  tankage  and  other  fertilizer  ma- 
terial through  from  the  trucks  on  the  sec- 
ond floor  to  the  floor  below.  The  bales  of 
bags  which  the  laborers  were  handling  on 
the  second  story  measured  about  8  feet  by 
2,  and  weighed  300  pounds  each. 

At  the  time  of  the  injury  Trotman  was  sit- 
ting immediately  beneath  this  hole,  either  on 
a  pile  of  tankage  or  a  pile  of  bags.  While 
the  truck  was  being  unloaded  on  the  floor 
above,  it  tipped  up  at  one  end  and  down  at 
the  other,  and  one  of  the  bales  of  bags  rolled 
off  and  was  precipitated  directly  througli  the 
hole,  falling  upon  Trotman,  and  inflicting  the 
injury  for  which  suit  was  brought  This  hole 
in  the  floor  was  sawed  there  by  Wilson,  the 
flrst  witness  for  the  plaintiff,  and  the  plain- 
tiff himself,  some  seven'  or  eight  years  pre- 
vious to  the  accident  During  this  time 
Trotman  had  been  laboring  at  the  plant,  per- 
forming at  one  time  or  another  all  the  va- 
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rlomi  datles  perfoimed  by  laborera,  wblch 
■ometimes  took  lilin  upon  the  grotmd  floor 
tnd  sometimeB  upon  the  floor  above.  He  was 
one  of  the  old  men  in  the  employ  of  the  com- 
pany, and  thoroughly  familiar  with  the  work 
of  the  plant  and  with  the  prendsee  through- 
out During  the  entire  previous  history  of 
the  plant  no  such  accident  as  this  had  ever 
occurred,  and  it  had  been  supposed  that  one 
of  the  bales  of  bags  could  not  be  gotten 
through  the  hole  on  account  of  the  standard 
size  of  the  bales;  the  smallest  dimension 
being  24  Inches,  while  the  hole  measured  in 
width  exactly  22  inches.  The  witnesses  say 
that  a  truck  load  of  the  tankage,  for  the 
dumping  of  which  this  hole  was  cut  and 
used,  might  fall  upon  a  man  without  doing 
him  serious  injury. 

It  is  certainly  true  that  the  hole  could 
have  been  covered  up,  or  otherwise  guarded 
and  protected,  so  as  to  render  impossible  such 
•n  accident  as  that  which  occurred. 

After  the  evidence  was  introduced  tending 
to  prove  the  facts  we  have  stated,  the  Im- 
perial Company  demurred  to  the  evidence, 
the  jury  found  a  verdict  upon  which  the 
court  entered  Judgment  for  the  plaintiff,  and 
the  case  is  before  us  upon  a  writ  of  error. 

As  was  said  by  Judge  Buchanan  in  Pers- 
Inger  v.  Alleghany  Ore  Co.,  102  Va.  350,  46 
8.  EL  325,  the  rule  is  well  settled  that  it  is 
the  duty  of  the  master  to  exercise  ordinary 
care  to  provide  a  reasonably  safe  place  in 
which  Its  servants  are  to  work;  and,  con- 
tinuing, he  toys  that  ^'ordinary  care  depends 
upon  the  circumstances  of  the  particular  case, 
and  is  such  care  as  persons  of  ordinary  pru- 
dence would  under  the  circumstances  have 
exerdsed.  ♦  ♦  ♦  If  the  accident  which 
occurred  was  one  at  all  likely  to  happen,  if 
it  was  a  probable  consequence  that  an  em- 
ploye working  in  the  bed  would  be  Injured 
or  killed  by  having  his  clothing  caught  upon 
the  little  'jagger*  on  the  end  of  the  revolving 
shaft,  as  was  the  plaintiffs  intestate,  the 
trial  court  erred  in  sustaining  the  d^end- 
anfs  demurrer  to  the  evldenca  But  can  the 
accident  be  said  to  be  one  which  ordinarily 
prudent  men  would  have  been  likely  to  an- 
ticlpater 

Applying  the  language  of  that  case  to  the 
facts  in  this,  can  it  be  said  that  it  was  at  all 
likely  that  a  bale  of  bags  24  inches  in  diam- 
•Cer  would  fall  through  a  hole  22  inches 
in  diameter  and  injure  an  employ^?  Can  it 
be  said  that  an  ordinarily  prudent  man 
would  have  been  likely  to  anticipate  such  an 
accident?  The  standard  size  of  the  bale  was 
24  inches.  The  actual  width  of  the  hole  was 
22  inches.  For  eight  years  the  structural 
condition  of  the  building  and  the  methods  of 
operation  used  at  the  time  of  the  accident 
had  continued  unchanged  and  without  in- 
jury to  any  one,  when  by  a  fortuitous  com- 
bination of  circumstances  the  truck  tilts  up, 
and  a  bale  of  bags  somewhat  smaller  than 


the  usual  and  standard  slse  flills  tfarongb  the 
hole,  just  at  the  nuHnent  when  an  employ^ 
is  sitting  directly  beneath  it,  and  he  receives 
the  Injury. 

We  think  that  the  facts  disclose  an  acci- 
dent which  oould  not  have  been  reasonably 
anticipated  by  a  prudent  man,  and  which 
does  not  constitute  an  actionable  wrong;  and 
for  these  reasons  we  are  of  opinion  that  the 
judgment  of  the  court  of  law  and  chancery 
should  be  reversed,  and  this  court  will  enter 
such  Judgment  as  that  court  ought  to  have 
rendered. 

Reversed 


HARRISON,  J.,  absent 


on  Va.  205) 
WIIiUAMS  V.  GREHN. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

1.  Easeuknts  (I  5*)— PaiVATB  Right  of  Wat 
— Pbesobiftion  . 

To  establish  a  private  right  of  way  over 
the  lands  of  another  by  prescription,  it  most 
appear  that  the  use  and  enjoyment  thereof  was 
adverse,  under  a  claim  of  right,  exclusive,  oon- 
tinuous,  uninterropted,  and  with  the  knowledge 
and  acquiescence  of  the  owner  of  the  land  over 
which  it  passes,  and  that  such  u^e  has  contin- 
ued for  a  period  of  at  least  20  years. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Gent  Dig.  ||  18,  21,  26 ;  Dec.  Dig.  I  6.*] 

2.  Easements  (|  36*)— Peivatb  Right  of  Wat 
—Continuous  Ubb— Pbbsuicftion  of  Oeant. 

Where  an  alleged  private  right  of  way  has 
been  used  openlv,  uninterruptedly,  continuous- 
ly, and  exclnsiyely  for  more  than  20  years,  there 
is  a  prima  facie  rebuttable  presumption,  in  the 
absence  of  proof  of  the  origin  of  the  way,  that 
it  arose  out  of  a  right  or  grant  of  the  party  on 
whose  land  it  exists. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Gent  Dig.  If  88-03;   Dec  Dig.  |  da*] 

8.  ElASEMENTS    (|   36*)  —  Peivatb   Right  of 
Way— Pbescbiption  . 

Where  there  has  been  unintemtpted,  con- 
tinuous, and  exclusive  use  of  a  right  of  way 
over  another's  land  for  more  than  20  years, 
the  bona  fides  of  the  claim  of  right  is  estab- 
lished, and  the  owner  of  the  land  must  rebut 
the  presumption  of  grant  by  showing  permis- 
sion or  license  from  Him,  or  those  under  whom 
he  claims,  or  denials  or  objections  to  such  use, 
made  under  circumstances  that  will  rebut  the 
presumption. 

[Eid.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  88-03;   Dec.  Dig.  f  36.*] 

Appeal  from  Circuit  Court,  Appomattox 
County. 

Suit  by  Henrietta  E.  Williams  against 
Mary  Lizzie  Green.  Decree  for  defendant, 
and  complainant  appeals.  Reversed  and  re- 
manded, with  directions. 

F.  C.  Moon  and  S.  L.  Ferguson,  for  appel- 
lant   A.  H.  Clements,  for  appellea 

BUCHANAN,  J.  The  question  Involved  in 
this  case  is  whether  the  appellant  Is  entitled 
to  a  private  ri^t  of  way  over  the  lands  of 
the  appellee. 
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It  ain^eara  that  tbe  way  claimed  by  the  ap- 
pellant has  been  used  for  more  than  40  yean 
by  her  and  her  predeceesors  In  title  without 
objection,  until  about  Augruat,  1908^  wh«i 
the  app^lee  built  a  wire  fence  acroes  the 
way,  which  obstructed  its  use  by  the  ap- 
pellant Tne  long  and  uninterrupted  use  of 
the  way  by  the  appellant  and  those  under 
whom  she  claims  is  not  denied  by  the  appel- 
lee, but  her  contention  is  that  the  said  use 
was  a  mere  license,  revocable  at  pleasure. 

In  order  to  establish  a  private  right  of  way 
over  the  lands  of  another  by  prescription,  it 
must  appear  that  the  use  and  enjoyment 
thereof  by  the  claimant  was  adverse,  under 
a  claim  of  right,  exclusive,  continuous,  unin- 
terrupted, and  with  the  knowledge  and  ac- 
quiescence of  the  owner  of  the  land  over 
which  it  passes,  and  that  such  use  has  con- 
tinued for  a  period  of  at  least  20  years. 
Gaines  v.  Merryman,  OS  Va.  660,  29  S.  B.  788; 
Reid  V.  Gamett,  101  Va.  47,  43  a  B.  182,  and 
authorities  cited. 

While  the  appellee  claims  that  the  appel- 
lant's use  of  the  way  was  permissive,  or  by 
license  merely,  there  is  no  evidence  of  that 
fact;  nor  is  there  any  evidence  as  to  the 
manner  in  which  the  use  originated.  The  ap- 
pellant's witnesses  (the  appellee  introduced 
none)  all  testify  to  the  uninterrupted  use  of 
the  way  by  the  appellant  and  her  predeces- 
sors in  title  for  more  than  40  years,  and  that 
the  appellant  and  her  family  have  uninter- 
ruptedly and  continuously  (that  is,  whenever 
they  desired  to  use  it,  as  they  had  no  other 
practicable  way  to  a  public  road)  used  the 
way  for  more  than  20  years. 

It  is  also  insisted  by  the  appellee  that  the 
use  of  the  way  was  not  exclusive.  It  does 
not  appear  that  any  person  other  than  the 
owners  of  the  land  now  owned  by  the  ap- 
pellant, and  perhaps  her  tenants,  used  the 
way  prior  to  the  purchase  of  the  land  by  the 
appellant  Since  its  acquisition  by  her  there 
is  no  evidence  that  it  was  used  by  persons 
other  than  herself  and  family  and  their  visit- 
ors;. 

Where  a  way  has  been*  thus  used  openly, 
uninterruptedly,  continuously,  and  exclusive- 
ly for  a  period  of  more  than  20  years,  the 
origin  of  the  way  not  being  shown,  there  is 
a  presumption  of  a  right  or  grant  from  the 
long  acquiescence  of  the  party  upon  whose 
land  the  way  is.  This  presumption  of  a  grant 
or  adverse  right  is  with  us  prima  facie  mere- 
ly and  may  be  rebutted.  Nichols  v.  Aylor, 
7  Leigh,  546;  Field  v.  Brown,  24  Grat  74; 
Reid  V.  Gamett,  101  Va.  47,  43  S.  B.  182. 

*'In  the  absence  of  evidence,"  as  was  said 
by  the  Suinreme  Court  of  the  state  of  Penn- 
sylvania In  Worrall  v.  Rhoads,  2  Whart 
427,  80  Am.  Dec  274,  nending  to  show  that 
such  long-continued  use  of  the  way  may 
be  referred  to  a  license,  or  special  indul- 
gence,  that  is  either   revocable  or  termin- 


able, the  conclusion  Is  that  ft  hafl  grown 
out  of  a  grant  by  the  owner  of  the  land  and 
has  been  exercised  under  a  title  thus  deriv- 
ed. The  law  favors  this  conclusion,  because 
It  will  not  presume  any  man's  act  illegal.  It 
is  reasonable  to  suppose  that  the  owner  of 
the  land  would  not  have  acquiesced  In  soch 
enjojonent  for  a  long  period,  when  it  was 
to  his  interest  to  have  interrupted  it,  unless 
he  felt  confident  that  the  party  enjoying  it 
had  a  right  and  title  to  it  that  could  not  be 
defeated.  And,  besides,  seeing  that  it  can 
work  no  prejudice  to  any  one  excepting  to 
him  who  has  been  gutity  of  great  negligence, 
to  say  the  least  of  it  public  policy  and  con- 
venience require  that  this  presumption  should 
be  made.  In  order  to  promote  the  public  peace 
and  quiet  men  in  their  possession.** 

When  there  has  been  such  a  use  for  more 
than  20  years,  the  bona  fides  of  the  daim  of 
right  is  established,  and  the  owner  of  the 
land  over  which  the  way  passes  must  rebut 
the  presumption  by  showing  i)tirmis8ion  or 
license  from  him  or  those  under  whom  he 
claims,  or  denials  or  objections  to  such  use 
made  under  circumstances  that  will  rebut  the 
presumption.  See  Nichols  v.  Aylor,  supra; 
Field  V.  Brown,  supra;  Reid  v.  Gamett, 
supra ;  Walton  v.  Knight,  62  W.  Va.  223,  68 
8.  B.  1025. 

The  continuous,  uninterrupted,  and  exclu- 
sive use  of  the  private  way  by  the  appelant 
over  the  lands  of  the  appellee  having  existed 
for  a  period  of  more  than  20  years,  there  Is 
a  prima  fade  presumption  of  a  grant  and 
that  such  use  was  under  a  claim  of  right  and 
adverse ;  and,  there  being  no  evidence  to  re- 
but that  presumption,  the  appellant's  right  to 
the  private  way  was  established,  and  the  trial 
court  erred  in  not  so  holding. 

The  decree  appealed  from  must  be  reversed 
and  set  aside,  and  the  cause  remanded  to  the 
circuit  court  with  directions  to  grant  the  In- 
junction prayed  for  in  the  bill  of  appellant* 
and.  If  insisted  upon,  to  ascertain  the  dam- 
ages, if  any,  done  the  appellant  by  the  ob- 
struction of  the  private  way. 

Reversed. 

HARRISON,  J^  absent 


(UlVa.  n\ 
EDMONSON  et  al.  v.  POTTS^  ADBTRt 

(Supreme  Oonrt  of  Appeals  of  Virginia.    Jane 

9,  1910.) 

1.  Appeal  and  BIbbob  (§  927*)— DEinTBBB  to 
BviDBNCB— Review. 

Where  the  case  is  heazd  as  on  demarrsr 
to  evidence,  defendant,  obtaining  a  judgment  in 
the  trial  court,  is  entitled  to  the  benefit  of 
the  most  favorable  construction  whidi  can  be 
placed  on  his  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  anJ 
Brxor,  Gent.  Dig.  |  2912 ;    Dec  Dig.  f  927.*] 
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2.  PBI17CIPAI.     AHD     SUBSTT     (|     126*)— DlS- 
OEASOB    OF    SUBETT— FaH^UBE   OP    GbEDITOB 

TO  Sus  Pbinoipaz«  Oblioob— NoncB. 

The  notice  which  will  discharge  a  surety 
under  Ck>de  1904,  {  2890,  proyiding  that  the 
surety  on  any  matured  obligation  may  require 
the  creditor  by  notice  in  writing  forthwith  to 
institute  suit  thereon,  must  show  an  unequiyo- 
cal  denuind  <m  the  creditor  to  sue  on  the  obliga« 
tion;  and  notice  by  a  surety  on  a  note  to  ue 
holder  thereof  to  take  such  action  as  is  nec- 
essary to  get  the  surety's  name  off  the  note, 
and  a  request  to  sue  one  of  the  several  parties 
to  the  note,  were  not  an  explicit  demand  to  sue 
on  the  note,  and  the  failure  of  the  holder  to 
sae  thereon  did  not  release  the  sure^. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
GNirety,  Cent.  Dig.  U  S29-d51;  Dec.  Dig.  f 
12a*l 

Brror  to  Gircnit  Court,  Meckleabarg 
Oounty. 

Action  by  J.  W.  Edmonson  and  another, 
receiyers  of  the  Bank  of  Mecklenburg, 
against  E.  H.  Potts'  admlniBtrator.  Tbere 
was  a  judgment  for  defendant,  and  plaintUEB 
bring  error.    Reyersed  and  rendered. 

W.  E.  Homes,  Abner  C.  Goode,  C.  T.  Baa- 
keryille^  Chaa.  J.  Faulkner,  Jr.,  and  E.  P.  Bu- 
ford,  for  plaintiffs  in  error.  Wood  Bouldin, 
for  defendant  in  error. 

BUCHANAN,  J.  The  material  question  in* 
Tolyed  in  this  case,  and  the  only  one  tbat  it 
is  necesaaiy  to  decide,  in  the  yiew  we  take  of 
the  case,  is  whether  or  not  the  notice  to  sue, 
relied  on  by  the  defendant  as  tarring  the 
plaintiffs'  right  of  recoyery,  was  sufficient 
under  the  proyislons  of  section  2890  of  the 
Code  of  1904. 

That  section,  so  far  as  releyant  to  this  case, 
IB  as  follorws:  '^he  surety  or  guarantor  or 
indorser  (or  his  committee  or  personal  repre- 
tfentatiye)  of  any  person  bound  by  any  con- 
tract may,  if  a  right  of  action  has  accrued 
tbereon,  require  the  creditor,  or  his  commit- 
tee or  personal  representatiye,  by  notice  in 
irriting,  forthwith  to  institute  suit  there- 
on.   ♦♦    ♦" 

The  contract  sued  on  in  this  case  is  a  ne- 
gotiable note,  made  by  the  Mecklenburg  Liye 
Stock  Company,  for  $2,000,  payable  to  and  in- 
dorsed by  E.  H.  PottB,  the  defendant's  in- 
testate, and  C.  W.  Harris  and  B.  E.  Cogbill, 
and  is  owned  by  the  Bank  of  Mecklenburg, 
of  which  the  plaintiffs  are  the  receiyers.  . 

Hie  notice  to  sue  relied  on  by  the  defend- 
ant was  not  a  formal  notice  to  the  bank,  but 
was  contained  in  letters  written  (by  the  de- 
fendant, as  the  administrator  of  E.  H.  Potts, 
deceased,  to  the  cashier  and  president  of  the 
Bank  of  Mecklenburg.  Neither  the  letters 
nor  copies  thereof  were  introduced  in  eyi- 
dence,  but  the  writer  of  the  letters  and  the 
officers  to  whom  they  were  written  respec- 
tlTely  testified  to  their  contents. 

The  defendant  stated  that  some  time  after 
his  decedent's  death  he  was  informed  of  the 
existence  of  the  note  sued  on,  and  that  it  was 
beld  by  the  Bank  of  Mecklenbnrg.  He  about 
the  same  time  learned  that  his  decedent  had 


made  a  settlement  with  Mr.  Cogbill,  one  '^ 
the  indorsers  on  the  note,  through  his  atr 
tomey,  Mr.  Faulkner,  who  was  also  president 
of  the  bank,  in  which  his  decedent  had  paid 
Mr.  CogbUl  his  share  of  the  note.  The  de- 
fendant thereupon  (wrote  'the  cashier  of  the 
bank  at  Boydton,  and  explained  the  nature 
of  the  settlement  and  asked  that  such  steps  be 
at  once  taken  by  the  bank  as  would  release 
Mr.  Potts'  name  on  the  note  as  surety.  Sub- 
sequently I  wrote  to  Mr.  Faulkner  as  presi- 
dent of  the  bank  and  urged  that  he  take  such 
action  as  would  release  Mr.  Potts'  name.  I 
frequently  talked  with  Mr.  Faulkner  with  re- 
gard to  his  bringing  suit  against  Mr.  Cogbill 
in  order  that  the  matter  might  be  dosed,  as 
I  as  administrator  desired  to  close  the  ad- 
ministratorship of  the  Potts  estate.  The  no> 
tices  were  in  ynriting  to  Mr.  Faulkner  as 
president  of  the  bank  to  <bring  suit  or  take 
such  action  against  Cogbill  so  aa  to  liberate 
Mr.  Potts'  name  as  surety."  He  further  tes- 
tified that  he  could  not  recall  '*the  language 
of  the  different  noticea,  but  they  all  urged 
the  bank  to  take  such  action  as  was  neces- 
sary to  get  Mr.  PottB'  name  off  the  note." 

Mr.  Qyerby,  the  cashier  of  the  bank,  in 
testifying  to  the  contents  of  the  letter  to  him, 
said  that  he  could  not  state  when  he  "receiyed 
notice  to  bring  suit,  though  it  was  some  time 
after  the  maturity  of  the  note.  .  My  recollec- 
tion of  the  contents  of  notes  [notice],  which 
was  in  writing,  was  to  the  effect  that  Mr. 
Gregory,  as  administrator,  wished  the  bank 
to  take  such  stQ)B  as  would  relieye  Mr.  Potta^ 
estate  of  any  responsibility  as  indorser  on 
note." 

The  testimony  of  the  president  of  the  bank, 
Mr.  Faulkner,  as  to  the  contents  of  the  let- 
ters written  to  him,  is  as  follows:  "I  re- 
member on  one  occasion  his  [the  defendant] 
writing  to  me  in  connection  with  some  other 
matter  that  he  wanted  Mr.  Potts'  name  gotr 
ten  off  the  paper,  and  again  last  fall  he  not 
only  spoke  to  me  in  x>er8on  about  it,  but  he 
wrote  me  a  letter  especially  on  the  point,  in 
which  he  stated  that  he  wanted  us  to  bring 
suit  against  Cogbill  on  the  note.  About  the 
time  1  receiyed  this  last  letter,  Mr.  CogbiU 
had  already  gotten  into  his  trollies,  and  I 
saw  Mr.  Gregory  and  asked  him  if  he 
thought  best  to  bring  suit  He  replied  that 
he  did  not  think  that  it  was  any  use  in  bring- 
ing it  now;  that  I  had  waited  until  too  late." 
He  further  stated,  in  reference  to  the  con- 
yersations  with  the  defendant  and  the  con- 
tents of  the  letters  receiyed  by  him,  that  in 
every  instance  they  were  to  the  effect  that 
the  defendant  '^wished  the  bank  to  get  Mr. 
Potts'  name  off  the  paper." 

Glying  the  defendant  the  benefit  of  the 
most  fayorable  construction  (as  he  is  en- 
titled to,  since  the  case  is  heard  here  as  on 
a  demurrer  to  the  evidence)  whic^  can  be 
placed  upon  his  letters  to  the  ofllcers  of  the 
bank,  as  their  contents  are  disclosed  by  the 
record,  did  they,  or  either  of  them,  contain  a 
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clear  and  explicit  requirement  for  the  bank 
"forthwith  to  institute  suit"  on  the  note? 
*^  Unless  the  letters  relied  on  as  giving  no- 
tice contained  such  a  requirement  to  sue,  the 
provisions  of  section  2880  of  the  Ctode  were 
not  complied  with.  That  section  Is  very 
stringent  in  its  terma  Hie  effect  of  failure 
to  'institute  suit  against  every  party  to 
such  contract  who  resides  in  this  state  and 
is  not  insolvent,  after  notice,  is  an  absolute 
forfeiture  of  all  claims  against  every  surety 
upon  the  contract  To  the  surety  giving  the 
notice  it  is  an  absolute  extinguishment  of  the 
debt  Code,  |  2891;  Davis'  Adm'r  v.  Snead« 
33  Grat  705,  708,  709.  Before  the  creditor 
should  be  held  to  have  forfeited  all  his 
rights  under  the  contract  against  all  the 
sureties  for  a  failure  to  forthwith  institute 
suit  upon  the  contract,  it  ought  clearly  to  ap- 
X>ear  that  the  notice  relied  on  to  have  that 
effect  required  suit  forthwith  to  be  instituted 
on  the  note. 

Notice  'to  take  such  action  as  was  neces- 
sary to  get  Mr.  Potts'  name  off  the  note"  was 
not  a  clear  and  explicit  requirement  to  sue 
upon  the  note,  as  the  surety  might  be  re- 
lieved from  liability  on  the  note  in  various 
other  ways.  Neither  was  the  direction  or  r^ 
quest  in  the  letter  to  bring  suit  against  Gog- 
trill,  one  of  the  parties  to  the  note,  a  clear 
and  explicit  requirement  to  sue  upon  the 
note.  The  cases  are  numerous  which  hold 
that  notice  to  discharge  a  surety  must  com- 
ply substantially  with  the  statute,  and  must 
show  a  clear,  unequivocal,  and  distinct  de- 
mand upon  or  command  to  the  creditor  to 
Institute  suit  upon  the  contract  See  Sav- 
age's Adm'r  y.  Garleton,  33  Ala.  443;  Kauf- 
nuin  y.  Wilson,  29  Ind.  604;  Bates  v.  State 
Banlc,  7  Ark.  394,  46  Am.  Dec.  293;  Parrish 
V.  Gray,  1  Humph.  (Tenn.)  8S;  Shimer  v. 
Jones,  47  Pa.  268;  Warner  v.  Beardsley,  8 
Wend.  (N.  T.)  194;  Moore  v.  Peterson,  64 
Iowa,  425,  20  N.  W.  744. 

It  follows,  from  what  has  been  said,  that 
we  are  of  opinion  that  the  notice  relied  on  to 
bar  the  plaintiff^  right  against  the  defendant 
was  not  sufficient,  and  that  the  trial  court 
erred  in  not  so  holding.  Its  judgment  must, 
therefore,  be  reversed,  and,  as  all  matters  of 
law  and  fact  were  submitted  to  tiie  trial 
court  for  its  decision,  this  court  will  enter 
such  judgment  In  favor  of  the  plaintifCs  as 
the  trial  court  ought  to  have  entered. 

Reversed. 

Hi^.RRISON,  J.,  absent 


(lU  Va.  107) 

MBTROPOMTAN  LIFE  INS.  OO.  T.  HAT- 

SliBTT. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

L  EiviDEircB  (§  155*)— ADMissiBiLrrT— Intbo- 
DucnoN  BT  Advekse  Party. 

Tlie  object  of  Code  1904,  S  3249,  authoiv 
icing  the  court  to  order  the -filing  of  a  state- 


ment of  the  particular  ground  of  defense,  etc^  is 
to  give  the  adverse  party  more  definite  inior- 
mation  of  its  character  than  is  disdosed  by  the 
pilea,  and  to  confine  the  evidence  to  the  par- 
ticular defense  disclosed,  and,  where  certain 
evidence  of  plaintiff  bearing  on  the  issue  of  non- 
assumpsit  was  introduced  without  objection, 
defendant  must  be  allowed  to  introduce  evidence 
on  the  same  issue  though  not  within  the  sj^ 
cial  pleas  relied  on  by  defendant  when  filing  its 
grounds  of  defense. 

[Ed.  Note.— For  other  cases,  see  Bvidencsb 
Cent  Dig.  §§  446-458;    Dec.  Dig.  f  155.*] 

2.  INSUBANCE  (f  655*)— Actions— B}viDBNOB. 

Where,  in  an  action  on  a  life  policy,  in* 
surer  alleged  that  insured  fraudulently  stated 
in  the  application  that  he  was  in  sound  health, 
insurer  should  be  allowed  to  a  reasonable  ex- 
tent to  accumulate  proof  on  the  point  that  in- 
sured was  at  the  time  in  ill  health  and  his  ph^^si- 
dan  should  be  permitted  to  answer  the  question 
whether  a  man  who  has  chronic  Bright*s  disease 
exhibiting  symptoms  indicated  a  hypothetical 
question  asked  and  answered,  is  in  good  health. 
[Bid.  Note.— For  other  cases,  see  Insuranosb 
Cent.  Dig.  ffi  1677-1685;    Dec.  Dig.  {  655.*] 

8.  Insurance  ({  668*)— Rkpsesentations— 
MATE&iALiTr— Question  fob  Court  and  Ju- 
ry. 

Whether  a  representation  has  he&x  made 
by  an  applicant  for  life  insurance  and  the  terms 
thereof  are  for  the  jury,  but,  where  proved,  the 
materiality  of  the  representation  is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Insurancsk 
Cent  Dig.  §§  1782-1770;   De6.  Dig.  f  66&*] 

Error  to  Circuit  Court,  Norfolk  County. 

Action  by  Mary  E.  Hayslett  against  tba 
Metropolitan  Life  Insurance  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  r^nanded. 

Jeffries,  Wolcott,  Wolcott  &  Lankford,  for 
plaintiff  in  error.  B.  Randolph  Hicks,  for 
defendant  in  error. 

KEITH,  P.  The  Metropolitan  life  Insui^ 
ance  Company  on  the  26th  of  February,  1907* 
received  from  Joseph  Hayslett  a  written  aj^ 
plication  for  Insurance,  dated  on  the  20th  of 
that  month,  and  issued  its  policy  to  him  on 
the  9th  day  of  the  ensuing  March  for  the 
sum  of  $500.  On  the  27th  of  February,  1908^ 
Hayslett  died,  and  a  suit  was  brought  upon 
the  policy,  a  verdict  rendered,  and  a  judg- 
ment recovered  which  is  before  us  upon  a 
writ  of  error. 

The  policy  contained  the  following  provi- 
sions: "It  is  further  declared  and  agreed 
that  the  foregoing  statements  and  answers* 
and  also  the  statements  and  answers  on  the 
next  page  hereof.  In  answer  to  the  medical 
examiner,  are  correct  and  wholly  true^  that 
they  shall  form  the  basis  of  the  contract  of 
insurance,  if  one  be  issued,  and  that  if  thej 
are  not  thus  correct  an^  wholly  true,  the 
policy  shall  be  null  and  void.** 

**It  is  further  agreed  that  the  company 
shall  incur  no  liability  under  this  application 
until  it  has  been  received,  approved  and  the 
policy  issued  and  delivered  and  the  premium 
has  actually  been  paid  to  and  accepted  by 
the  company  during  the  lifetime  of  the  life 
proposed  and  while  he  is  in  good  health. 


•For  other  oases  see  same  topio  and  section  NUMBER  In  Doc  A  Am.  Dlgi.  1907  to  dato.  ft  Roportar  laA 
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-To  induee  the  Metropolitan  Life  Insur- 
ance Company  to  issue  policy,  and  as  cousid- 
eratlon  therefor,  I  agree  on  behalf  of  myself 
and  of  any  other  person  who  shall  have,  or 
claim  interest  in  any  policy  Issued  under  this 
application,  as  follows: 

"Wherever  nothiug  is  written  in  the  fol- 
lowing paragraphs,  it  is  agreed  that  the  dec- 
laration is  true  without  exception. 

"I  have  never  had  any  of  the  following 
complaints  or  diseases:  ♦  ♦  ♦  Disease  of 
the  kidneys. 

**I  am  now  in  sound  health.  I  am  not 
blind,  deaf,  or  dumb,  nor  have  I  any  physical 
or  mental  defect  or  Infirmity  of  any  kind." 
Then  follows  *'the  name  of  the  physician 
who  last  attended  me,  the  date  of  the  attend- 
ance, and  the  name  of  the  complaint  for 
which  he  attended  me:  Doctor  Wilson,  Sep- 
tember, malaria." 

"I  have  not  been  under  the  care  of  any 
physician  within  two  years  other  than  as 
Btated  in  previous  paragraph,  except  [no  ex- 
ceptions]. 

•*I  have  never  met  with  any  serious  person- 
al injury,  not  ever  been  seriously  111,  except 
as  stated  herein,  and  for  the  complaints 
named,  and  no  other,  when  I  was  attended 
by  the  following  named  physicians  and  no 
other:  [No  exceptions  and  no  physician's 
name.]'* 

To  the  declaration  filed  upon  this  policy 
the  defendant  pleaded  nonassumpsit  and  two 
special  pleas,  In  the  first  of  which  the  de- 
fendant says,  leaving  out  the  formal  parts, 
that  the  applicant  did  fraudulently  and  know- 
ingly make  a  false  statement  in  his  applica- 
tion. In  this,  to  wit,  that  he  never  had  any 
disease  of  the  kiduej^s,  which  statement  was 
false,  in  that  the  applicant  prior  thereto  had 
been  and  was  at  that  time  afllicted  with  a 
disease  of  the  kidneys  and  had  been  treated 
therefor;  that  the  statement  was  material 
and  caused  the  company  to  issue  the  policy 
sued  upon,  and  but  for  said  answer  the  policy 
would  not  have  been  Issued;  and  that  the 
defendant  had  no  knowledge  of  the  falsity 
of  said  statement.  The  substance  of  the  sec- 
ond plea  is  that  the  applicant  fraudulently 
and  knowingly  made  a  false  statement  in  his 
application  by  stating  that  he  was  then  (at 
the  time  of  signing  the  application)  in  sound 
health,  and  that  he  had  no  physical  or  mental 
defect  or  Infirmity  of  any  kind. 

The  plalntifl!  having  moved  that  the  de- 
fendant be  required  to  file  its  grounds  of  de- 
fense, the  defendant  stated  that  they  were 
embraced  In  the  two  pleas  above  given. 

During  the  progress  of  the  trial,  the  de- 
fendant sought  to  rely  upon  a  third  ground 
of  defense  based  upon  the  express  agreement 
In  the  application  for  the  policy  that  *'the 
company  shall  incur  no  liability  under  this 
application  until  it  has  been  received,  ap- 
proved, and  the  policy  issued  and  delivered, 
and  the  premium  has  been  actually  paid  ro 
and  accepted  by  th6  company  during  the  life- 
time of  the  life  proposed  and  while  he  is  in 

68  S.E.— 17 


good  health.'*  The  contention  of  the  defend- 
ant upon  this  point  is  that  the  policy  was 
without  its  knowledge  or  authority  delivered 
to  and  accepted  by  the  deceased  while  he  was 
111  and  just  rallying  from  a  desperate  attack 
which  occurred  about  the  8th  of  March,  1907. 
This  fact,  it  is  clahued,  was  first  disclosed 
by  the  defendant  In  error  (plalntlflf  in  the 
court  below)  in  her  testimony  which  was  ad- 
mitted and  received  without  objection,  and 
upon  it  the  plaintiff  in  error  claims  that  it 
had  a  right  to  rely  under  the  general  issue. 
On  the  other  hand,  It  is  contended  by  the  de- 
fendant In  error  that  the  insurance  company 
having  been  called  upon  for  its  grounds  of 
defense,  and  having  stated  that  the  two  spe- 
cial picas  were  relied  upon  as  containing  its 
grounds  of  defense,  none  other  could  be  con- 
sidered by  the  jury. 

Section  3249  of  the  Code  of  1904  provides 
that:  "In  an  action  or  motion,  the  court  may 
order  a  statement  to  be  filed  of  the  particu- 
lars of  the  claim  or  of  the  ground  of  defence; 
and,  if  a  party  fall  to  comply  with  such  or- 
der, may,  when  the  case  is  tried  or  heard,  ex- 
clude evidence  of  any  matter  not  described 
in  the  notice,  declaration  or  other  pleading 
of  such  party,  so  plainly  as  to  give  the  ad- 
verse party  notice  of  its  character." 

As  was  said  by  this  court  in  Columbia  Ac- 
cident Ass'n  V.  Rockey,  93  Va.  G79,  25  S.  E. 
1009,  the  statement  does  not  constitute  the 
issue  to  be  tried,  and  need  not  be  as  formal 
and  precise  as  a  declaration  or  plea.  If  it  is 
not  sufficient,  the  court  should  require  a 
sufficient  statement,  and,  if  it  is  not  furnish- 
ed, exclude  evidence  of  any  matter  not  de- 
scribed in  the  notice,  declaration,  or  other 
pleading  so  plainly  as  to  give  the  adverse 
parties  notice  of  its  character.  The  object 
of  the  section  is  to  give  the  oi)po.sing  parties 
more  definite  information  of  the  character  of 
such  claim  or  defense  than  is  generally  dis- 
clo.sed  by  the  decltiratlon,  notice,  or  plea,  and 
to  prevent  surprise.  City  of  Richmond  v. 
Leaker.  99  Va.  G,  37  S.  E.  348. 

Its  whole  object  and  effect  is  to  limit  the 
scope  and  operation  of  the  general  Issue,  and 
to  confine  the  inh'oduction  of  evidence  to  the 
particular  defense  which  the  defendant  has 
disclosed.  Oeters  v.  Knights  of  Honor,  98 
Va.  201,  35  S.  E.  356. 

If  this  evidence  had  been  offered  by  the 
insurance  company,  and  objection  had  been 
made,  the  court  properly  would  have  exclud- 
ed it ;  but  the  case  before  us  is  quite  other- 
wise. The  plaintiff  in  the  court  below  intro- 
duced the  evidence,  and  it  went  before  the 
jury  without  objection.  It  plainly  does  not 
come  within  the  mischief  intended  to  be  rem- 
edied by  section  3249,  as  the  plaintiff  could 
not  be  surprised  by  evidence  which  she  her- 
self Introduced,  and,  as  it  bore  directly  upon 
the  issue  of  nonassumpsit,  it  should  have 
3een  considered  by  the  jury. 

The  second  bill  of  exceptions  Is,  we  think, 
without  merit,  and  as  It  presents  no  question 
of  interest,  we  shall  not  discuss  It 


258 


68  SOUTHBASTEHN  REPOBTER 


Va. 


The  third  bill  of  exceptioDS  Is  m  follows: 
Plaintiff  in  error  asked  a  physidaxi  who  was 
testlfylns  the  following  question:  "Is  a  man 
in  good  health  who  has  chronic  Bright's  dis- 
ease of  the  kidneys  and  exhibiting  symptoms 
racti  as  I  have  Indicated  in  the  hypothetical 
question?"  The  hypothetical  question  had 
been  asked  and  answered,  but  counsel  for  de- 
fendant in  error  objected  to  the  question  Just 
stated  and  the  objection  was  sustained,  upon 
Just  what  ground  is  not  apparent. 

It  is  true  that  it  does  not  require  an  ex- 
pert to  prove  that  a  man  who  is  afflicted 
with  chronic  Bright's  disease  of  the  kidneys 
is  not  in  good  health ;  and  yet  it  would  seem 
that  the  party  interested  In  establishing  the 
fact  of  ill  health  should  have  been  allowed 
to  a  reasonable  extent  at  least  to  accumu- 
late proof  i^on  that  point,  which  was  a  very 
material  one.  As  the  case  will  go  back  for 
a  new  trial,  if  the  same  question  is  asked 
under  similar  conditions,  we  are  disposed  to 
think  It  should  be  answered. 

The  fourth  bill  of  exceptions  grows  out  of 
the  court  having  told  the  Jury  in  its  instruc- 
tions that  the  fact  that  the  Insured  suffered 
from  kidney  disease  did  not  bar  him  from 
recovering,  unless  the  Jury  believed  from  the 
evidence  that  the  insured  willfully  and  fraud- 
ulently represented  that  he  was  not  suffering 
from  such  disease,  or  unless  such  repre- 
sentations were  material. 

Whether  a  representation  Is  made  and  the 
terms  in  which  it  is  made  are  questions 
of  fact  for  the  Jury;  but,  when  proved,  we 
are  of  opinion  that  its  materiality  is  a  ques- 
tion for  the  court 

Hie  fifth  bill  of  exceptions  consists  in  the 
instruction  given  to  the  Jury  on  motion  of 
the  plaintiff  that  the  burden  of  proving  that 
tlie  Insured  had  a  chronic  disease  of  the  kid- 
neys is  upon  the  defendant  it  is  insisted  by 
the  plaintiff  in  error  that  the  pleadings  do 
not  assert  that  the  insured  had  a  chronic 
disease  of  the  kidneys,  that  it  was  stipulated 
in  the  application  that  he  had  not  had  a  dis- 
ease of  the  kidneys,  and  the  burden  of  proof 
was  upon  the  Insurance  company  to  show 
that  he  had  such  a  disease,  but  whether  or 
not  it  was  chronic  the  plaintiff  in  error  in- 
sists was  entirely  immaterial,  and  to  require 
such  proof  was  highly  prejudicial  to  it 

Throughout  the  case  the  witnessses  speak 
indifferently  of  ''disease  of  the  kidneys"  and 
"chronic  disease  of  the  kidneys."  The  line 
Is  not  sharply  drawn  between  the  acute  and 
chronic  forms  of  the  disease,  and  this  con- 
fusion or  disregard  of  the  distinction  appears 
in  the  instructions  asked  for  by  the  defend- 
ant as  well  as  the  plaintiff.  Upon  another 
trial,  the  plaintiff  in  error  may,  if  it  see  fit, 
by  appropriate  objection  present  this  point 
more  clearly  for  decision. 

The  sixth  and  seventh  bills  of  exceptions 
are  based  upon  the  refusal  of  the  court  to 
permit  the  Jury  to  consider  evidence  of  de- 


livery of  the  policy  white  the  aoeosed  wu 
ill,  and  has  already  been  sufficiently  coosld^ 
ered  in  this  opinion. 

For  the  reasons  given,  the  Judgment  must 
be  reversed  and  the  cause  remanded  for  a 
new  trial  not  inconsistent  with  the  view#  ex- 
pressed in  this  opinion. 

Reversed. 

HARRISON,  J.,  absent 


on  Va.  117) 

MIXDORF  V.  BLOUNT  et  sL 

(Supreme  Court  of  Appeals  of  Vliginia.    Jiae 

9,  1910.) 

1.  JunoioNT  (i  78(>*)^Iiixir— Pbopbbtt  Av- 

VEOTEn. 

Under  Code  1904,  |  8507,  making  a  money 
Judgment  a  lien  on  land  held  by  the  debtor  at 
or  after  the  date  thereof,  a  Judgment  binds  imr 
provements  made  by  the  debtor's  vendee  witii 
notice  at  the  date  of  his  paidiase  of  the  Judip- 
ment  and  a  lis  pendens  to  ttifoice  it 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |S  IMU  1843-1846;  Dec.  Dig.  f 
780.*] 

2.  IicPBOVEiaEinB    (i    4*)  —  Goicpbnsatioh — 
Right  to. 

One  can  recover  for  improvements  made 
on  lands  of  another  onlv  where  they  are  made 
under  belief  that  his  title  is  good. 

[E3d.  Note.— For  other  cases,  see  Improve* 
meats,  Gent  Dig.  H  4-26;   Dec  Dig.  |  4.*] 

3.  Ihpbovemsnts  (I  1*)— Btfbct. 

Permanent  improvements  upon  land  become 
part  of  it,  and  the  owner  must  take  notice  that 
liens  affecting  the  fee  attach  to  such  improve- 
ments. 

[£3d.  Note.— For  other  cases,  see  Improve- 
ments, Cent  Dig.  |  1;   Dec.  Dig.  |  1.*] 

Appeal  from  Circuit  Court  0(f  City  of  Nor- 
folk. 

Suit  by  D.  P.  Blount  against  C.  W.  Te- 
bault  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Harry  Nlxdorf  appealsi 
Affirmed. 

J.  L.  Hubard  and  D.  Tucker  Brooke,  for 
appellant  R.  Randolph  Hicks,  for  aiypel- 
lees. 


WHITTLE),  J.  The  question  presented  up- 
on this  appeal  is  whether  the  lien  of  a  Judg- 
ment against  an  alienor  binds  improvemoits 
made  on  the  land  by  an  alienee  with  con- 
structive and  actual  notice  of  the  Judgment, 
and  a  lis  pendens  to  enforce  it  against  his 
grantor  at  the  date  of  purchase. 

From  a  decree  of  the  circuit  court  cd  the 
city  of  Norfolk,  holding  both  the  lot  and 
improvements  liable,  this  appeal  was  granted. 

In  Fulkerson  v.  Taylor,  100  Va.  428,  437, 
41  S.  E.  863,  867,  it  is  said:  ''Whether  or  not 
a  Judgment  lien  binds  improvem^its  in  the 
hands  of  an  alienee  is  a  question  of  mnch 
Interest  and  Importance,  one  which  has  not 
been  directly  passed  upon  foy  this  court  and 
whi(±i  we  feel  should  not  t>e  decided,  ezc^t 
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after  full  argament  and  careful  considera- 
tion." 

According  to  the  experience  of  the  writer 
on  circuit,  it  was  the  established  and  unchal- 
lenged practice  in  such  case  to  subject  both 
land  and  improTements  to  the  lien  of  the 
Judgment. 

The  appellant  stands  on  the  letter  of  the 
statute  (Va.  Code,  1904,  |  3567)  that  "every 
judgment  for  money  rendered  in  this  State 
heretofore  or  hereafter  against  any  person 
shall  be  a  lien  on  all  the  real  estate  of  or  to 
which  such  person  is  or  becomes  possessed 
or  entitled  at  or  after  the  date  oif  such  judg- 
ment,'' and  the  line  of  decisions  which  hold 
that  the  lien  attaches  to  such  interest  only 
as  the  debtor  actually  has  in  the  property  at 
or  after  the  date  of  the  Judgment 

But,  as  we  shall  see  presently,  property 
affected  by  the  lien  cannot  be  made  to  serve 
as  a  nucleus  for  the  creation  and  building 
up  of  alleged  after-acquired  equities  in  be- 
half of  subsequent  purchasers  with  notice  of 
the  Judgment.  Such  purchasers  hold  the 
property  in  subordination  to  the  right  of  the 
creditor  to  subject  it  to  his  Judgment  in  the 
condition  in  which  he  finds  it  at  the  time 
of  such  enforcement,  without  diminution  or 
allowance  for  betterments  placed  upon  it 
subsequent  to  the  recovery  and  docketing  of 
the  Judgment. 

The  right  to  allowance  for  improvements, 
under  the  Virginia  statute,  which  is  an  inno- 
vation on  the  common  law  is  confined  to 
cases  in  which  the  improvement  was  made 
under  a  title  believed  to  be  good,  and  that 
is  not  predlcable  of  a  purchaser  with  notice 
of  the  incumbrance.  Such  purchaser  has  no 
higher  right,  to  protection  with  respect  to 
money  invested  in  Improvements  than  to  the 
original  purchase  price  paid  for  the  land. 
Indeed,  in  its  last  analysis,  the  entire  con- 
tention of  the  appellant  rests  upon  the  fal- 
lacious proposition  that  an  equity  may  be 
created  after,  which  had  no  existence  before, 
the  rendition  of  the  Judgment — a  doctrine 
which  would  introduce  a  mischievous  change 
In  the  law,  and  that,  too,  in  behalf  of  a  class 
who  voluntarily  elect  to  expend  their  money 
in  the  purchase  and  improvement  of  proper- 
ty known  to  be  incumbered. 

It  is  a  principle  of  real  estate  law  that 
permanent  improvements  placed  upon  land 
become  a  part  of  the  realty,  and  the  owner 
must  take"  notice  th^t  all  liens  which  rest 
npon  the  fee  will  necessarily  attach  to  such 
permanent  structures  as  he  may  choose  to 
erect.    1  Min.  Real  ;Prop.  §§  17,  23. 

When  the  case  of  Fulkerson  v.  Taylor  was 
before  this  court  the  second  time  (102  Va. 
314,  46  S.  E.  309),  we  held  that  "a  purchaser 
cannot  claim  that  he  put  improvements  upon 
land  In  good  faith,  believing  that  he  had 
good  title,  when  the  records  disclose  a  de- 
fective title." 

In  that  case,  it  is  true,  the  purchaser  claim- 


ed title  under  an  unrecorded  deed;  but  the 
principle  is  the  same,  and  the  court  subject- 
ed both  land  and  Improvements  to  the  sat- 
isfaction of  the  Judgment 

So,  also,  in  Flanary  v.  Kane,  102  Va.  547, 
46  S.  E.  312,  it  was  said:  **The  provisions 
of  chapters  124  and  125  of  the  Oode  ♦  ♦  * 
on  the  subject  of  improvements  have  no  ap- 
plication to  a  judgment  creditor  seeking  to 
enforce  his  lien  upon  the  land  upon  which 
the  improvements  have  been  made." 

It  must  also  be  observed  that  in  this  in- 
stance the  appellant  was  a  pendente  lite 
purchaser,  with  actual  and  constructive  no- 
tice of  the  lis  pendens.  Consequently,  upon 
well-settled  principles,  he  took  the  property 
subject  to  any  decree  .that  might  be  render- 
ed against  his  vendor  in  that  suit  touching 
the  subject-matter  thereof.  Hum  v.  Keller, 
79  Va.  415;  Sharitz  v.  Meyers,  99  Va.  519, 
39  S.  B.  166;  Va.  Iron  Coal  &  Coke  Co.  v. 
Roberts,  103  Va.  661,  49  S.  E.  9^. 

In  every  aspect  of  the  case,  the  decree 
complained  of  is  plainly  right,  and  must  be 
affirmed. 

Affirmed. 

HARRISON,  J.,  absent 

(HI  Va.  l») 
V^riCKHAM  et  al.  v.  GREEN. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

9,  1910.) 

1.  Dismissal  and  Nonsuit  (§  58*)— Declara- 
tion—Failure  to  FlL,^. 

Under  Code  1904,  §  3241,  providing  that, 
if  one  month  elapsed  after  process  returned  exe- 
cuted without  the  declaration  or  bill  being  filed, 
the  clerk  shall  enter  the  suit  dismissed,  although 
none  of  the  defendants  have  appeared,  it  is  the 
mandatory  duty  of  the  clerk  under  such  circum- 
stances to  enter  the  suit  dismissed,  though  his 
omission  to  do  so  is  a  misprision  not  materially 
affecting  the  rights  of  the  defendants ;  the  court 
being  given  control  at  the  succeeding  term,  by 
section  3293,  to  reinstate  any  cause  discontin- 
ued during  vacation,  set  aside  any  of  the  pro- 
ceedings, or  correct  any  mistake  therein,  and 
make  such  order  concerning  the  same  as  may 
be  just. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  §§  134-139;  Dec.  Dig.  § 
58.*] 


2.  Dismissal  and  Nonsuit  (§  81*) —  Rein- 
statement OF  Cause. 

The  reinstatement  of  a  case  at  the  follow- 
ing term  which  has  been  dismissed  at  rules  foi 
want  of  a  declaration  may  be  regarded  as  a 
matter  of  course,  provided  the  effect  of  the  re- 
instatement is  to  place  the  cause  in  the  position 
it  would  have  occupied  but  for  the  irregularity 
of  the  clerk's  conduct,  or  for  good  cause  shown 
where  there  has  been  no  misprision  of  the  clerk. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  §§  182-191;  Dec.  Dig.  § 
81.*] 

3.  Dismissal  and  Nonsuit  (§  81*)— Grounds 
—Declaration— Failure  to  File— Rein- 
statement^—Excusable  Neglect. 

Where  defendant  was  entitled  to  a  dismis- 
sal of  a  suit  by  the  clerk  for  plaintifTs  failure  to 
file  his  declaration  within  30  days  after  service. 
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as  authorized  by  Code  1904,  §  3341,  and  de- 
fendant at  the  succeeding  term  insisted  on  dis- 
missal, that  it  might  plead  limitations  to  any 
subsequent  suit  brought,  it  was  error  to  deny 
defendant's  motion  to  dismiss,  and  to  permit 
the  filing  of  the  declaration  at  the  succeeding 
term,  under  section  32$>3,  in  the  absence  of 
any  showing  of  excuse  for  plaintiff's  default 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit.  Cent.  Dig.  §§  182-192;  Dec.  Dig. 
§  81.*] 

Error  to  Law  and  Equity  Court  of  City  of 
Richmoud. 

Action  by  C.  H.  Green  against  H.  T.  Wlck- 
ham  and  William  Northrop,  as  receivers  of 
the  Virginia  Passenger  &  Power  Company, 
the  Richmond  Passenger  &  Power  Company, 
and  the  Richmond  Traction  Company.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

H.  Taylor,  Jr.,  for  plalnt/lffs  in  error. 
OTlaherty  &  Fulton  and  Edgar  B.  English, 
for  defendant  in  error. 


WHITTLE,  J.  This  is  a  personal  injury 
action,  in  which  there  was  a  verdict  and 
judgment  for  the  defendant  in  error,  who 
was  plaintiff  in  the  trial  court. 

We  are  met  at  the  threshold  of  the  case 
with  a  question  of  statutorj'  construction  of 
more  than  ordinary  Interest.  The  summons 
was  issuetl  May  1,  lOOS  (only  17  days  before 
the  right  of  action  would  have  been  barred 
by  the  statute  of  limitations),  and  was  re- 
tnnuible  to  second  May  rules,  at  which  rules 
the  process  was  returned  executed,  and  the 
case  was  continued  at  that  and  the  succeed- 
ing .Tune  rules  for  declaration.  When  more 
than  one  month  had  elapsed  after  process  re- 
turned executed  without  the  declaration  hav- 
ing been  filed,  the  clerk  called  attention  of 
counsel  for  the  plaintiff  to  that  fact  and  noti- 
fied them  that  he  would  be  comi>elled  to  dis- 
miss the  suit.  Theroui)on  counsel  requested 
that  tlie  order  of  dismissal  be  not  entered,  as 
they  wished  to  obtain  consent  of  opiK>sing 
counsel  to  file  the  declaration.  Having  failed 
to  get  such  consent,  the  court  at  the  next 
term,  on  motion  of  the  plaintiff,  granted  leave 
to  file  the  declaration.  The  defendants,  at  a 
later  day  of  the  term,  submitted  a  motion  to 
set  aside  the  former  order,  and  that  the  clerk 
be  directe<l  to  enter  the  suit  dismissed,  on 
the  ground  that  by  allowing  the  declaration 
to  be  filed  then  and  refusing  to  dismiss  /he 
suit  the  defendants  would  be  denied  the  right 
to  plead  the  statute  of  limitations.  But  the 
court  adhered  to  its  former  ruling,  and  the 
defendants  excepted. 

It  was  the  duty  of  the  clerk,  by  mandatory 
requirement  of  section  8241  of  the  Code,  to 
have  entered  the  suit  disnilsse<l.  The  rights 
of  the  defendants,  however,  were  not  ma- 
terially affected  by  hi*J  failure  to  discharge 
that  function,  since  such  omission  was  a  mis- 
prision over  which  the  court  is  given  con- 


trol at  the  succeeding  term  by  section  3293. 
So  that  at  last  the  question  to  be  determined 
is  whether  or  not  the  court  could,  at  the  next 
term,  under  section  3293,  relieve  the  plaintiff 
from  the  consequences  of  his  neglect,  without 
excuse,  to  file  his  declaration  within  the  time 
prescribed  by  section  3241,  by  granting  leave 
to  file  the  declaration  at  that  term,  when  the 
effect  of  such  ruling  is  to  deprive  the  defend- 
ants of  an  accrued  right  to  plead  the  statute 
of  limitations. 

It  is  true  that  the  reinstatement  of  a  case 
at  the  following  term,  which  has  been  dis- 
missed at  rules  for  want  of  declaration,  may 
be  regarded  as  a  matter  of  course,  provided 
the  effect  of  such  reinstatement  is  to  place 
the  case  in  the  position  it  would  have  oc- 
cupied but  for  the  irregularity  of  the  clerk's 
conduct,  or  for  good  cause  shown  where  there 
has  been  no  misprision  by  the  clerk.  This 
we  think  is  the  rule  fairly  dedudble  from  the 
cases  of  Southall  v.  Exchange  Bank,  12  Grat. 
Slf),  Wall  V.  Atwell,  21  Grat.  401,  Alvls  v. 
Johnson,  1  Va.  Dec.  381,  and  Southern  Exp. 
Co.  V.  Jacobs,  109  Va.  27,  (33  S.  E.  17. 

Thus,  in  Southall  v.  Exchange  Bank,  Judge 
Lee  said :  "There  can  be  no  doubt,  then,  that 
the  court  might  properly,  as  it  did,  set  af?ide 
all  the  proceedings  at  rules  after  the  cause 
had  been  remanded  at  the  i)revlous  term,  and 
permit  the  plaintiff  to  do  then,  in  court,  what 
he  would  and  should  have  done  at  rules — Hie 
his  declaration  and  take  judgment  for  the 
part  not  answered  by  the  plea.  No  injustice 
could  be  done  by  this  to  the  defendant,  as  It 
only  placefl  the  cause  exactly  where  it  would 
have  been  but  for  the  irregularities  whicli 
had  occurred  at  the  rules." 

In  Wall  V.  Atwell,  supra,  the  court  held 
that  the  proceedings  in  the  clerk's  office  had 
been  so  irregular  that  tlie  cause  was  not 
properly  on  the  office  judgment  docket,  and 
should  be  remanded  to  rules  for  proper  pro- 
ceedings. 

In  Alvls  V.  Johnson,  supra,  the  plaintiff 
was  in  no  default  The  clerk  kept  no  rule 
book,  and  took  no  rules.  At  page  3S3  of  1 
Va.  Dec,  Judge  Anderson  says:  **If  It  [the 
amended  deilaratlon]  was  not  then  filed,  it 
was  no  fault  of  the  plaintiff." 

In  Southern  Express  Co.  v.  Jacobs.  109  Va. 
27.  U3  S.  E.  17,  this  court  said,  in  reference 
to  section  3293:  "This  statute  was  ample  au- 
thority for  the  court's  action  in  overruling 
the  niotion  to  remand,  and  dlrec'tlng  the  clerk 
to  make  the  proper  entries  in  the  rule  book. 
♦  ♦  ♦  It  is  not  pretended  that  the  defend- 
ant wns  misled  by  any  mIsi)rislon  of  the 
clerk,  nor  is  it  suggested  that  any  oppor- 
tunity to  file  pleas  or  make  any  defense  was 
lost  by  reason  of  any  action  on  the  part  of 
the  clerk.  It  was  the  duty  of  the  clerk  to 
enter  the  rules  properly  as  required  by  the 
statute.  Ills  failure  to  do  so.  however,  could 
not,  in  this  case,  l>e  prejudicial  to  the  plaln- 
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tiff,  who  had  done  all  that  was  required  to 
entitle  him  to  his  office  judgment." 

So,  in  Buchanan  v.  King,  22  Orat  414,  It 
was  held  that,  where  the  defendant  appears 
and  flies  his  answer  or  plea,  or  consents  to  a 
decree,  he  will  be  taken  to  have  waived  the 
dismifisal  of  the  cause,  and  will  not  be  al- 
lowed to  insist  on  it 

The  pretension  of  the  defendant  in  error 
leads  to  this:  That  if  in  the  present  case  the 
derk  had  complied  with  the  statute  and  en- 
tered the  suit  dismissed,  still  the  court  could 
have  set  aside  the  act  of  the  clerk,  though 
done  in  strict  compliance  with  the  mandate 
of  the  statute^  without  cause,  merely  to  re- 
lieve the  plaintiff  from  the  consequences  of 
his  own  default  We  have  seen  no  case  that 
sustains  the  contention,  and  such  a  construc- 
tion of  section  3293  would  be  out  of  harmony 
with  the  whole  course  of  administration  of 
Justice  under  our  system  of  Jurisprudence^ 
and  would  defeat  the  purpose  of  the  revisors 
in  incorporating  section  6,  c  171  (the  corres- 
ponding section  to  section  3241  of  the  Code  of 
1904)  in  the  Code  of  1849.  See  Report  of  Re- 
visors, p.  844. 

The  case  of  Lipscomb's  Adm'r  v.  Winston's 
▲dm'r,  1  Hen.  &  M.  453,  is  dted  for  the  prop- 
osition that  a  cause  dismissed  at  rules  for 
want  of  a  declaration  may  be  reinstated  at 
the  next  court  as  a  matter  of  course;  but 
the  grounds  for  the  reinstat^ent  in  that 
case  do  not  appear. 

These  dismissals  by  the  clerk  partake  of 
the  nature  of  nonsuits,  and  the  prevailing 
role  is  that  motions  to  set  aside  a  nonsuit  or 
to  reinstate  a  suit  after  dismissal,  are  ad- 
dressed to  the  Judicial  discretion  of  the  court 
The  suit  is  dismissed  under  section  3241,  be- 
cause of  apparent  neglect  of  duty  upon  the 
part  of  the  plaintiff,  and  it  should  be  re- 
instated only  upon  explanation,  showing  that 
the  neglect  of  duty  was  only  apparoit  or,  if 
really  existing,  that  there  was  excuse  or  ex- 
tenuation for  it  It  is  not  to  be  reinstated 
merely  upon  showing  that  the  plaintiff  would 
suffer  inconvenience  or  loss  by  reason  of  its 
dismissal,  as  that  would  as  effectually  repeal 
the  statute  as  though  its  enforcement  were 
left  entirely  to  the  arbitrary  discretion  of  the 
court  In  brief,  the  plaintiff,  on  moving  to 
reinstate  his  suit,  should  be  required  to  show 
good  cause  for  his  motion.  Many  of  the 
causes  which  would  Justify  a  court  in  setting 
aside  a  nonsuit  or  in  reinstating  a  dismissed 
cause  are  mentioned  in  14  Cyc  423. 

The  following  cases  further  Illustrate  the 
general  principle  that  courts  will  not  relieve 
■gainst  mere  neglect  of  imrties  in  such  case: 
Clark  V.  Stevens,  66  Iowa,  881,  7  N.  W.  691 ; 
English  V.  Wilkins,  163  111.  642,  46  N.  B.  287 ; 
People  V.  Justices,  1  Barb.  (N.  Y.)  478 ;  Mor- 
row V.  Malone^  6  Sneed  (Tenn.)  642. 

It  is  always  to  be  regretted  when  a  case 
has  to  be  disposed  of  on  other  grounds  than 


those  that  go  to  the  very  right  and  merits  of 
the  cause.  Courts  cannot,  however,  permit 
considerations  of  hardship  in  particular  cases 
to  cause  them  to  disregard  and  set  at  naught 
the  plain  provisions  of  a  positive  statute. 
To  do  so  would  be  to  usurp  legislative  func- 
tions, and  would  operate  a  Judicial  repeal  of 
the  statute. 

The  view  that  we  have  taken  of  the  ques* 
tion  raised  by  the  first  assignment  renders 
the  consideration  of  the  remaining  assign- 
ments of  error  unnecessary. 

The  Judgment  must  be  reversed,  and  this 
court  will  make  such  order  as  the  trial  court 
ought  to  have  made,  dismissing  the  case,  with 
coeta 

Reversed. 

HARRISON,  J^  absent 


(111  Va.  227) 
VIRGINIA  BAKING  00.  v.   SOUTHERN 
BISCUIT  WORKS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.    Rehearing  Denied,  June 

9,  1910.) 

1.  Thadx-Mabxs  and  Tbads-Nakes  (§  18*>— 
Names  Subjcot  to  Afpbopbiation. 

The  words  "Crown"  and  "Jamestown,**  as 
applied  to  products  of  a  baking  company,  are 
mere  fandrul  words,  and,  standing  alone,  do 
not  indicate  origin  and  manufacture ;  but  In  as> 
eociation  with  other  words  they  have  that  ^ 
feet,  and  entitle  the  user  to  claim  a  trade-marik 
for  the  combination. 

[Bd.  Note.— For  other  cases^  see  Trade-Maito 
and  Trade-Names,  Cent  Dig.  §  21 ;  Dec  Dig.  I 
18.*] 

2w  Tsadb-Mabks  ano  Tbadb-Naicis  (|  ^*)— 

INFBINGEMSNT— E3KTVNT  OF  RIGHT. 

The  tiade-marics  "Crown,**  nsed  in  connec- 
tion with  soda  crackers,  and  ''Jamestown,"  with 
a  kind  of  cake  known  as  "drops,"  is  not  infring- 
ed by  the  use  of  "Crown"  in  connection  with 
gingennaps  and  of  "Jamestown"  in  connec> 
tion  with  "jumbles";  a  kind  of  cake  four  or 
five  times  as  large,  and  having  a  hole  in  the 
center  as  large  as  a  "drop."  The  right  to  claim 
a  trade-mark  is  ooeztensive  only  with  the  use 
made  thereol 

[Bd.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  f  76;  Dec.  Dig. 
8  61.*] 

Appeal  from  Chancery  Court  of  Richmond. 

Suit  by  the  Southern  Biscuit  Works 
against  the  Virginia  Baking  Company.  From 
a  decree  In  favor  of  complainant,  defendant 
appeals.  Reversed,  injunction  dissolved,  ana 
bill  dismissed. 

Meredith  &  Cocke,  for  ai^pellant  A.  W 
Patterson,  for  appellee. 

whittle;  J.  This  suit  in  equity  WB» 
brought  by  the  appellee,  the  Southern  Biscnit 
Works,  to  enjoin  the  appellant  the  Virginia 
Baking  Company,  from  the  alleged  infringe- 
ment of  certain  trade-marks,  the  property  of 
the  plaintiff,  and  also  to  compel  an  account- 
ing by  the  defendant  for  profits  and  damages 
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cbarged  to  baye  accrued  from  such  infringe- 
ment 

The  litigants  are  riyal  corporatlonB  located 
in  tbe  city  of  Richmond  and  engaged  in  the 
manufacture  of  biscuit  products,  such  as 
cakes,  crackers^  snapa^  Jumbles  and  like 
goods.  The  grayamen  of  the  bill  is  that  the 
defendant  has  been  guilty,  not  of  unfair  bnsi- 
noBs  competition,  but  that  it  has  infringed 
upon  the  rights  of  the  plaintlfT  in  and  to  the 
use  of  two  words,  namely,  "Crown"  and 
"Jamestown."  These  words,  it  is  claimed, 
had  been  adopted  and  appropriated  by  the 
plaintiff  as  common-law  trade-marks  and 
continuously  applied  **to  distinguish  and  iden- 
tify its  biscuits  in  certain  styles  and  yarie- 
ties,"  and  that  it  has  the  exdusiye  right  to 
use  them  "for  the  purpose  of  distinguishing 
and  identiflying  its  said  biscuit  products." 
The  bill  admits  that  the  plaintiff  has  hither- 
to only  used  its  "C?rown"  trade-mark  in  con- 
nection with  soda  crackers,  and  the  "James- 
town" brand  with  small  cakes,  known  as 
"drops'*;  but  the  insistence  is  that  the  plain- 
tlfTs  right  to  the  employment  of  these  words 
is  ezclusiye,  and  that  the  defendant  may  not 
lawfully  use  either  of  them  on  any  kind  of 
cracker  or  cake  whatsoeyer. 

The  answer  controyerts  the  proposition  that 
the  words  "Crown"  and  "Jamestown"  were 
adopted  for  the  purpose  of  Indicating  "ori- 
gin, manufacture,  or  ownership"  of  the  goods 
to  which  they  were  applied,  or  for  general 
use,  but  insists  that  they  were  placed  upon 
certain  specific  articles  to  denote  "class, 
grade,  style^  or  quality/*  and,  therefore, 
could  not  be  upheld  as  technically  trade- 
marks. It  concedes  the  use  by  it  of  the  word 
"Crown"  in  connection  with  cakes  known  as 
"gingersnaps"  and  "Jamestown"  with  cakes 
called  "jumbles,"  but  denies  that  the  trade 
has  been  deceived,  or  that  any  purchaser,  ei- 
ther wholesale  or  retail,  could  have  been  mis- 
led by  such  use  of  these  words. 

Confining  our  consideration  to  the  precise 
issue  presented  by  the  pleadings,  we  are  of 
opinion  that  the  fair  result  of  the  eyldence 
shows  that  the  respectiye  businesses  of  these 
litigants  are  conducted  under  distinct  and 
wholly  dissimilar  corporate  names  and  gener- 
al trade-marks,  the  plaintiff  doing  business 
as  the  Southern  Biscuit  Works,  under  a 
trade-mark  consisting  of  a  sheaf  of  wheat 
printed  on  a  label  in  red,  white,  black,  and 
lighc  blue;  that  in  addition  to  this,  as  sub- 
sidiary word  symbols,  the  plaintiff  has  ac- 
^reJ  the  exclusiye  right  to  use  the  word 
jbrown*'  in  connection  with  its  soda  crack- 
er  style  of  goods,  and  "Jamestown"  with  a 
cert9\^  kind  of  cake  known  as  "drops"; 
that  tbe  defendant  is  operating  under  the  cor- 
porate name  of  the  Virginia  Baking  Compa- 
ny, and  using  a  trade-mark  consisting  of  the 
obyerse  of  the  great  seal  of  the  common- 
wealth of  Virginia  on  a  red,  white,  and  blue 
labeL  It  likewise  employs  the  word  "Crown" 
as  a  grade  symbol  in  connection  with  a  small 
yariety  of  cakes  known  as  "gingersnaps,"  and 


the  woucd  "Jamestown'*  witli  cakes  called 
"Jumbles."  A  "Jumble"  Is  four  or  fiye  times 
as  larger  and  is  essentially  a  different  cake 
from  a  "drop,"  haying  a  bole  in  the  center 
as  large  as  the  "drop"  itself.  These  seyeral 
kinds  of  cakes  are  recognized  in  the  trade 
as  distinctiye  classes  of  goods.  The  words 
"Crown"  and  "Jamestown"  are  mere  fanciful 
words,  and,  standing  alone,  do  not  indicate 
"origin  and  manufacture";  neyertheless^  in 
association  with  other  words,  they  haye  that 
effect,  and  entitle  the  plaintiff  to  claim  a 
trade-mark  for  the  combination.  Manufac- 
turing Co.  y.  Trainer,  101  U.  S.  51,  25  L.  Ed. 
993;  Corbin  y.  Gould,  133  U.  S.  308^  10  Sup. 
Ct  312,  33  U  Ed.  611. 

Conceding,  then,  the  right  of  the  plaintiff 
to  the  exclusive  use  of  these  words  in  the 
connection  In  which  th^  occur  and  to  the 
extent  to  which  they  have  been  appropriat- 
ed and  applied,  as  against  the  defendant,  the 
right  is  coextensiye  only  with  such  use.  If 
there  be  any  foundation  for  the  claim  that 
it  was  the  intention  of  the  plaintiff  to  apply 
these  trade-marks  to  other  products,  it  was 
an  undisclosed  purpose  resting  exclusiyely  In 
the  mind  of  the  plaintiff,  and  could  not  affect 
the  rights  of  the  defendant,  who  cannot  be 
expected  to  anticipate  that  the  plaintiff  might 
in  the  future  conclude  to  manufacture  and 
place  on  the  market  a  "Crown"  gingersnap^ 
or  a  "Jamestown"  Jumble.  The  record  af- 
fords no  proof  of  misrepresentation  or  unfair 
dealing  on  the  part  of  the  defendant,  and  tbe 
direct  testimony  adduced  to  show  that  the 
public  has  been  misled  by  the  alleged  in- 
fringement of  the  plaintiff's  trade-marks  in 
the  particulars  complained  of  is  extremely 
meager  and  incondusiya  Indeed,  we  think 
it  is  apparent  that  none  save  the  careless  and 
Inattentlye  could  reasonably  have  been  mis- 
led by  the  acts  complained  of. 

The  doctrine  in  controyersles  of  this  sort 
is  stated  in  International  Trust  Company  y. 
International  Loan  &  Trust  Company,  153 
Mass.  271,  278,  26  N.  E.  693,  696  (10  L.  R.  A. 
759,  as  follows:  "It  is  not  sufficient  that 
some  person  might  possibly  be  misled;  but 
the  similarity  must  be  such  that  'any  person, 
with  such  reasonable  care  and  observation  as 
the  public  generally  are  capable  of  using  snd 
may  be  expected  to  exercise,  would  mistake 
one  for  the  other.' " 

In  White  y.  Trowbridge,  216  Pa.  11,  64  AiL 
862,  the  court  held:  **The  defendant  will  not 
be  enjoined  from  using  certain  trade-marks 
or  labels,  when  they  are  not  so  similar  to  the 
ones  used  by  the  plaintiff,  in  appearance  or 
in  connection  of  the  words,  as  to  deceive  a 
person  of  ordinary  intelligence,  using  ordi- 
nary care." 

In  Wrlsley  v.  Iowa  Soap  Co.,  122  Fed.  796^ 
59  C.  C.  A.  54,  the  court  said:  "But  he  is  not 
required  to  so  distinguish  his  articles  that 
careless  and  indifferent  buyers  will  know  by 
whom  they  are  made  or  sold.  His  competitor 
has  no  better  right  to  the  monopoly  of  ^e 


WHITEHEAD  v.  CAPE  HENRY  SYNDICATE 


268 


trade  of  the  negligent  and  Indifferent  than 
be  has." 

The  rale  la  stated  with  eqnal  emphasto  l^ 
the' Supreme  Court  of  the  United  S^tates  in 
Goats  T.  Merrick  Thread  Co.,  148  U.  S.  562, 
672,  573,  13  Sup.  Ct  966,  970,  37  L.  Ed.  8*7, 
Mr.  Justice  Brown,  In  delivering  the  unanl- 
moos  opinion  of  the  court  in  that  case,  ob- 
JBflrres:  "There  is  no  doubt  a  general  re- 
Wmblance  between  the  heads  of  all  spools 
oontainlng  a  black  and  gold  label,  which 
mig^t  induce  a  careless  purchaser  to  accept 
one  for  the  other.  Defendants,  however, 
were  not  bound  to  any  such  degree  of  care 
as  would  prevent  this.  *  *  *  In  short, 
they  could  d6  little  more  than  place  their 
own  name  conspicuously  upon  the  label,  to 
rearrange  the  number  by  placing  it  in  the 
border  instead  of  the  center  of  the  label,  and 
to  omit  loops  of  the  plaintiffs^  periphery  and 
substitute  their  own  star  between  the  nnmer- 
als.  Having  done  this,  we  think  they  are  re- 
lieved from  further  responsibility." 

These  decisions  sufficiently  illustrate  the 
controlling  prindide  in  the  present  case,  and, 
as  applied  to  the  evidoioe^  are  condusive 
against  the  pretensions  of  the  appellee. 

The  decree  of  the  chancery  court  must 
therefore  be  reversed,  the  injunction  dis- 
solved, and  the  bill  dismissed. 

Reversed. 

BUCHANAN,  J.,  absent 


Oil  Va.  IBS) 
WHITEHEAD  v.  CAPE  HHNRT  SYNDI- 
CATE et  aLt 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

1.  iNJUNcnow  (I  252*)— Acnoir  oir  Bond— 
Damages. 

Plaintiff  in  an  action  on  an  injanctlon  bond 
Is  entitled  to  recover  such  damages  as  are  the 
nataral  and  proximate  result  of  the  wrongful 
met  of  which  ne  complained. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  tf  6S&-4596;   Dec.  Dig.  S  252.*] 

2.  iNJDNcnow  (I  262*)— AonoN  on  Bowd— 

DaIIAOES— PBOSPECTIVE  PaOFITS. 

Plaintiff  in  an  action  on  an  injunction  bond 
may  recover  profits  for  loss  of  his  business  re- 
salting  from  the  injunction,  provided  the  busi- 
ness is  an  established  one,  and  has  been  success- 
fullj  operated  for  such  a  length  of  time  that 
profits  are  reasonably  ascertainable  with  cer- 
tainty and  definiteness. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  586^98;    Dec.  Dig.  S  252.*] 

ft.  IiTJtmcTioir  (I  252*)— Action  on  Bond- 
Lost  PscHrrrs. 

Where  plaintiff's  fishery  business  had  been 
in  operation  for  only  a  month,  when  plaintiff 
was  compelled  to  discontinue  it  by  reason  of 
a  wzonanil  injunction  sued  out  bv  defendants, 
and  he  bad  no  such  trade  established  as  would 
diow  with  reasonable  certainty  what  his  profits, 
if  any,  would  be,  he  could  not  recover  for  lost 
pfospective  profits  In  an  action  on  the  bond. 

[Eid.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  586-598;   Dec.  Dig.  |  252.*] 


4.  Appeal  and  Bbbob  (|  1140*)— Aittbkanoi 

roB  Reduced  Ajcottnt. 

Where,  in  an  action  on  an  iniupction  bond, 
the  cost  of  plaintiff's  fish  net  poles  and  pound 
net,  .and  the  cost  of  erecting  the  poles  and 
pumping  and  setting  the  nets  whidi  were  ren- 
dered useless  by  the  wrongful  suing  out  of  the 
injunction,  was  clearly  proved  to  amount  to 
$$4.25,  a  general  verdict  for  a  much  larger 
sum,  including  items  which  plaintiff  was  not  en- 
titled to  recover,  would  be  sustained  on  a  writ 
of  error  to  the  extent  of  the  amount  so  proved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §|  4462-4478;  Dec  Dig.  I 
1140.*] 

Elrror  to  Circuit  Court  of  City  of  Norfolk. 

Action  of  debt  on  an  injunction  bond  by 
C  T.  Whitehead  against  tbe  Cape  Henry 
Syndicate  and  others.  A  verdict  having  been 
rendered  for  plaintiiT  fOr  $1,100  subject  to  a 
demurrer  to  the  evidence,  the  demurrer  was 
subsequently  heard  by  another  Judge  and  sus- 
tained, from  which  relator  brings  error.  Re- 
versed and  rendered. 

Burroughs  &  Bro.,  for  plaintiff  in  error. 
Wm.  W.  Old  &  Son  and  J.  Edward  Col^  for 
defendants  in  error. 

BUCHANAN,  J.  This  is  an  action  of  debt 
on  an  Injunction  bond  in  which  there  have 
been  three  trials.  The  verdicts  on  the  first 
and  second  trials  were  in  favor  of  the  plain- 
tiff, who  is  the  plaintiff  in  error,  but  were 
set  aside  upon  the  motion  of  the  defendant& 
Upon  the  third  trial  there  was  a  demurrer  to 
the  evidence,  which  was  sustained,  and  Judg- 
ment rendered  for  the  defendants.  To  that 
Judgment  this  writ  of  error  was  awarded. 

Errors  are  assigned  to  the  action  of  the 
court  upon  each  of  the  trials,  but,  in  the  view 
we  take  of  the  case,  it  is  only  necessary  to 
consider  its  rulings  on  the  last  trial.  The 
evidence  on  all  material  points  was  substan- 
tially the  same  on  each  trial,  and  If  the  de- 
murrer to  the  evidence  was  properly  sustain- 
ed, in  whole  or  in  part,  upon  the  last  trial,  the 
verdicts  upon  the  first  and  second  trials  were 
properly  set  aside. 

In  the  year  1904  the  plaintiff  obtained  from 
the  proper  authorities  a  license  to  fish  with 
a  pound  net  in  the  waters  of  the  common- 
wealth about  a  mile  and  a  quarter  east  of 
Lynnhaven  river.  After  the  necessary  prep- 
arations, he  commenced  fishing  in  April  of 
that  year,  and  continued  his  operations  until 
the  26th  of  May  following,  about  one  month, 
when,  upon  a  bill  filed  by  the  defendant,  the 
Cape  Henry  Syndicate,  he  was  enjoined  from 
carrying  on  his  business  until  the  further  or^ 
der  of  the  court,  on  the  ground  that  he  was 
trespassing  upon  the  rights  of  that  syndicate 
The  Injunction  was  subsequently  perpetuated 
by  the  Circuit  Court,  but  upon  an  appeal  to 
this  court  was  dissolved.  In  the  meantime, 
however,  the  fishing  season  for  which  the 
plaintiff  had  obtained  his  license  had  expired. 

In  the  bill  of  particulars  filed  with  the  dec^ 
laration  four  items  of  damage  are  claimed: 
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(1)  Costs  of  the  salt  In  which  the  injimctloii 
was  granted ;  (2)  cost  of  poles  for  pound  net ; 
(3)  cost  of  erecting  the  poles,  pumping  and 
setting;  and  (4)  loss  of  sales  of  fish  from 
May  26,  1904,  to  the  31st  of  January,  190^  by 
reason  of  the  Injunction. 

The  right  of  the  plaintiff  to  recover  dam- 
ages for  the  fourth  Item,  viz.,  loss  of  sales  of 
fish  whilst  the  Injunction  was  In  force,  Is  the 
material  question  upon  the  merits  Involved  In 
the  case. 

To  sustain  his  right  to  recover  that  Item  of 
damages,  the  plaintiff  was  permitted,  over 
the  objections  of  the  defendant,  to  Introduce 
evidence  of  the  net  profits  made  by  him  In 
the  month  preceding  the  granting  of  the  In- 
junction. The  plaintiff  also  introduced  evi- 
dence tending  to  prove  that  the  business  of 
pound  fishing  was  an  established  business; 
that  he  was  fully  equipped  for  taking  and 
marketing  fish;  that  the  point  where  his 
business  was  located  was  a  good  place  for 
taking  fish;  that  there  was  a  market  for 
fish  that  year ;  that  they  sold  for  fair  prices ; 
and  that  the  month  of  May  is  generally  the 
most  indifferent  month  during  the  season  for 
fishing. 

A  plaintiff  is  entitled  to  recover  all  such 
damages  as  are  the  natural  and  proximate 
result  of  the  wrongful  act  of  which  he  com- 
plains. This  rule  Is  well  settled;  but  the 
difficulty  Is  In  applying  it  to  a  particular  case. 
Burruss  v.  Hlnes,  94  Va.  416,  26  S.  E.  876^ 
and  authorities  cited.  "A  plaintiff  will  not 
ordinarily,"  as  was  said  In  the  case  cited,  "be 
allowed  to  give  evidence  of  or  to  recover 
profits  or  ezi)ected  gains,  for  it  Is  generally 
conjectural  whether  there  will  be  any  profits 
or  gains."  Profits  are  not  excluded  from  re- 
covery because  they  are  profits,  but,  when  ex- 
cluded, it  is  because  there  are  no  criteria  by 
which  their  amount  can  be  ascertained  with 
reasonable  certainty  or  definiteness.  When 
prospective  profits  or  gains  can  be  so  proved, 
and  their  loss  Is  the  natural  and  proximate 
result  of  the  wrongful  act  complained  of, 
they  may  be  recovered.  Same  case;  Brig- 
ham  V.  Carlisle,  78  Ala.  243,  56  Aul  Rep.  28 ; 
Wilson  V.  Wemwag,  217  Pa.  82,  66  AtL  242, 
10  Am.  &  Eng.  Ann.  Cas.  649. 

In  Alleghany  Iron  Co.  v.  Teaford,  96  Va. 
372,  31  S.  E.  525,  profits  that  the  plaintiff 
would  have  realized  had  he  been  permitted  to 
perform  his  contract  were  recovered.  But 
the  profits  in  that  case  could  be  ascertained 
with  reasonable  certainty.  They  were  the 
difference  between  the  cost  of  the  ore  to  the 
plaintiff  at  the  stipulated  price  of  delivery 
and  the  price  the  defendant  had  agreed  to 
pay  for  it 

In  Consumers'  Ice  Co.  t.  Jennings,  100  Va. 
7i20,  42  S.  £1.  879,  It  was  held  In  an  action  to 
recover  damages  for  breach  of  a  contract  to 
deliver  chattels  that  profits  which  the  pur- 
chaser would  have  made  on  subcontracts  ac- 
tually made  by  him  were  sufficiently  certain 
to  be  recovered. 

In  A  &  D.  By.  Co.  ?•  Delaware  Construe- 


tion  OOm  98  Va.  508k  37  8.  BL  18,  It  was  held, 
in  an  action  to  recover  damages  for  f aUuts 
to  complete  a  pier  in  a  given  time^  that  tlie 
estimated  gains  or  inrofits  which  the  plalntUt 
might  have  made  on  the  handling  of  freight 
that  it  was  compelled  to  decline  In  conse- 
quence of  the  noncompletion  ot  the  pier  were 
too  remote  and  conjectural  to  be  recovered. 

In  Orubb  v.  Burford,  98  Va.  553,  87  S.  II 
4,  it  was  said  that,  while  gains  prevented  by 
withholding  or  Interfering  with  property  or 
by  breach  of  contract  might  be  recovered  if 
proved,  yet,  as  a  general  rale,  profits  depend- 
ent upon  future  bargains  or  states  of  the 
markets  are  not  subjects  of  recovery. 

It  Is  Insisted  by  the  plaintiff,  however,  that* 
even  If  the  gains  or  profits  sought  to  be  re- 
covered do  depend  upon  future  bargains  and 
states  of  the  market,  they  can  be  recovered 
if  the  business  Interfered  with  or  destroyed 
is  an  established  ona 

Even  if  this  were  so  (as  to  which  we  ex- 
press no  opinion),  It  would  not  aid  the  plain- 
tiff, since  his  business  was  not  an  establish- 
ed one.  The  doctrine  in  those  Jurisdictions 
in  which  the  rule  invoked  prevails  Is  thus 
stated  in  13  Cyc.  69:  "Where  an  establish- 
ed business  it  wrongfully  injured,  destroyed» 
or  interrupted,  the  owner  of  such  business 
can  recover  damages  sustained,  but  In  all 
cases  it  must  be  made  to  appear  that  the  busi- 
ness that  is  claimed  to  have  been  Interrupted 
was  an  established  one,  that  it  had  been  suc- 
cessfully conducted  for  such  a  length  of  time 
and  had  such  a  trade  established  that  the 
profits  thereof  are  reasonably  ascertainable;* 
but,  "where  a  new  business  or  enterprise  Is 
fioated  and  damages  by  way  of  profit  are 
claimed  for  its  interruption  or  prevention^ 
they  will  be  denied,  for  the  reason  that  sudi 
business  is  an  adventure  as  distinguished 
flrom  an  established  business,  and  its  profits 
are  remote  and  speculative,  existing  only  in 
anticipation." 

It  is  dear  that  the  plaintiff's  business,  un- 
der this  statement  of  the  rule  invoked,  was 
a  new  and  not  an  established  business.  He 
had  only  been  conducting  it  for  about  one 
month.  It  had  not  been  conducted  long  enough 
and  had  no  such  trade  established  as  would 
show  witb  reasonable  certainty  what  its  prof- 
its, if  any,  would  be.  It  was  a  new  business^ 
whose  profits  depended  not  only  upon  future 
bargains  and  states  of  the  market,  but  upon 
other  contingencies,  such  as  the  run  of  the 
fish  that  season,  and  the  kind  and  quantity 
caught  The  profits  sought  to  be  recovered 
by  the  plaintiff  seem  to  us,  under  the  rule 
invoked  as  well  as  under  tiie  principle  estab- 
lished by  our  own  decisions,  to  depend  upon 
too  many  contingencies^  and  are  altogether 
too  uncertain  to  furnish  a  safe  guide  in  fixing 
the  measure  of  the  plalntlff*s  damages. 

We  are  of  opinion,  therefore,  that  the  trial 
court  did  not  err  in  sustaining  the  demurrer 
to  the  evidence,  so  far  as  the  profits  claimed 
entered  Into  the  damages  found  by  the  Jury 

While  there  was  no  separate  finding  by 
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the  jury  as  to  each  Item  of  damages 
claimed  by  the  plaintiff,  their  yerdlct  for  fl,- 
100  was  necessarily  made  up  of  the  second, 
third,  and  fourth  items  claimed  in  the  bill  of 
particulars,  for  it  was  admitted  that  the  dam- 
ages in  the  first  item  had  been  paid  before 
this  action  was  brought  The  second  and 
third  items  were  clearly  proved;  indeed,  their 
amount  was  not  controrerted,  and  aggregated 
I&4.25.  To  that  extent  we  are  of  opinion  that 
the  demurrer  to  the  evidence  diould  have 
been  overruled. 

In  the  case  of  O.  A.  &  Bi.  R.  Co.  v.  Miles, 
78  Va.  773,  the  Jury  in  their  verdict  found 
separately  as  to  each  item  of  damages  claim- 
ed. The  trial  court  overruled  the  demurrer 
to  the  evidence,  and  rendered  Judgment  for 
their  aggregate  amount.  But  upon  a  writ 
of  error  this  court,  being  of  opinion  that  the 
demurrer  to  all  the  items  of  damage  except 
one  should  have  been  sustained,  reversed  the 
judgment,  and  entered  judgment  in  favor  of 
the  plaintiff  for  the  amount  of  that  item. . 

Though  there  was  no  separate  finding  in 
this  case  as  to  the  several  items  of  damages, 
it  is  clear,  we  think,  that  the  second  and 
third  items,  aggregating  |&iu25,  and  whose 
amount  was  not  controverted  and  was  clearly 
proved,  made  a  part  of  the  sum  found  by  the 
jury,  and  to  that  extent  judgment  should 
have  been  rendered  for  the  plaintiff  by  the 
trial  court 

The  Judgment  complained  of  will,  therefore, 
be  reversed,  and  this  court  will  enter  such 
judgment  on  the  demurrer  to  the  evidence  as 
the  trial  court  ought  to  have  entered. 

Reversed. 

HARRISON,  J.,  absent 


(in  Va.  lOS) 
JONBS  V.  TOWN  OF  MARTINSVILLO. 

(Supreme  Court  of  Appeals  of  Vlzglnia.    June 

8,  19ia) 

Nxw  Tbial  (I  65*)— MisooNDUor  OT  Jubobs— > 
Watvkr. 

A  party  who  learns  of  the  misconduct  of 
a  Juror  before  the  Jury  has  retired  must  call 
the  attention  of  the  court  thereto  at  the  time, 
and  where  be  remains  silent  until  a  verdict  has 
bcfn  read  the  miscondnct  is  waived,  and  it 
does  not  Justify  a  setting  aside  of  the  verdict. 

[Ed.  Note.~For  other  cases,  see  New  Trial, 
Ctot  Dig.  II  106-111 ;   Dec  Dig.  I  55.*] 

Brror  to  Circuit  Court,  Henry  County. 

Action  by  one  Jones  against  the  Town  of 
Martinsville.  Judgment  for  defendant  was 
rendered  after  the  setting  aside  of  a  verdict 
for  plaintiff,  and  plaintiff  brings  error.  Ver- 
dict reinstated,  and  Judgment  rendered  there- 
on. 


HARRISON,  J.    nils  action  was  brought 
by  the  plaintiff  in  error  to  recover  of  the 


town  of  Martinsville  damages  for  Its  alleged 
wrongful  act  in  cutting  down  a  street  in 
front  of  the  plaintiff's  premises.  There  were 
two  trials  of  the  case.  On  the  first  there  was 
a  verdict  in  favor  of  the  plaintiff  for  $781.79, 
which,  upon  motion  of  the  defendant,  was 
rejected  by  the  court,  and  a  new  trial  grant- 
ed. At  the  second  trial  there  was  a  verdict 
and  Judgment  in  favor  of  the  defendant 

In  pursuance  of  the  statute  (Code  1904,  I 
8484)  we  are  asked  to  set  aside  and  annul  all 
proceedings  subsequent  to  the  first  verdict,  to 
reverse  the  action  of  the  circuit  court  in  re- 
jecting that  verdict,  and  to  give  Judgment 
thereon  in  favor  of  the  plaintiff. 

The  record  shows  that  after  the  first  ver- 
dict had  been  brought  into  court  and  had 
been  read  by  the  derk,  but  before  the  same 
had  been  formally  recorded,  the  defendant 
by  counsel,  stated  that  since  the  adjournment 
the  day  before  counsel  had  been  informed 
that  one  or  more  members  of  the  Jury  had 
been  guilty  of  misconduct  that  ought  to  viti- 
ate their  verdict  and  thereupon  moved  the 
court  to  discharge  the  Jury  without  receiving 
and  recording  such  verdict  Upon  hearing 
the  evidence  offered  in  support  of  this  motion, 
the  court  rejected  the  verdict  and  discharged 
the  Jury.  To  this  ruling  a  bill  of  exceptions 
was  duly  taken.  The  next  day  the  plaintiff 
moved  the  court  to  set  aside  its  order  of  the 
day  before,  rejecting  the  first  verdict;  the 
ground  of  this  motion  being  that  the  counsel 
for  the  defendant  were  informed  of  the  al- 
leged misconduct  of  the  Jury  during  the  prog- 
ress of  the  trial,  and  before  the  Jury  had  re- 
tired to  consider  of  their  verdict  and  it  be- 
ing insisted  that  such  information  should 
have  been  brought  to  the  attention  of  the 
court  before  the  Jury  retired.  The  court  re- 
fused to  hear  the  evidence  offered  in  support 
of  tills  motion,  and  declined  to  set  aside  tlte 
Judgment  complained  of.  The  evidence  ad- 
duced in  support  of  the  alleged  misconduct 
of  the  Jury  consisted  of  a  casual  conversa- 
tion had  by  one  of  the  Jury  with  a  third  per- 
son, who  was  in  no  way  connected  with  the 
case,  in  which  the  Juror  Indicated  that  the 
merits  of  the  case  were  with  the  plaintiff, 
and  that  a  verdict  would  be  found  in  hec  fa- 
vor. There  was  not  a  word  said  by  this  third 
person  showing  any  purpose  on  his  part  to 
infinence  the  Juror,  or  having  the  slightest 
tendency  to  prejudice  the  defendant's  case. 

In  the  view,  however,  tliat  we  take  of  this 
case,  it  is  unnecessary  to  consider  whether 
or  not  the  evidence  in  support  of  the  alleges 
improper  conduct  of  the  Juror  was  sufficient 
to  Justify  the  court  in  rejecting  the  first  ver- 
dict ;  for  it  sufficiently  appears  from  the  rec- 
ord that  the  evidence  on  that  subject  was 
known  to  the  counsel  for  the  defendant  be- 
fore the  Jury  had  retired  to  consult  of  their 
verdict  This  being  so,  it  was  too  late,  after 
verdict  to  make  the  objection. 

In  the  case  of  Atlantic  &  Danville  B.  Co. 
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▼.  Pttake,  m  Va.  180»  12  iS.  B.  848^  after  hold- 
ing that  the  objectton  in  ench  a  case  comes 
too  late  after  verdict,  Jndge  Lewia  saya: 
"The  defendant.  If  dissatiafled  with  the  re- 
marks of  the  juror,  should  have  ohjected, 
and  called  the  attention  of  the  court  to  the 
matter  at  the  time,  and  not  have  contented 
himself  with  taking  the  chances  of  a  favor- 
able verdict,  and  afterwards  raising  the  ob- 
jection when  the  decision  had  been  rendered 
against  him.  Parties  ought  not  to  be  allow- 
ed to  experiment  with  judicial  proceedings 
in  that  way.  By  their  silence,  under  such 
circumstances,  they  ought  to  be  and  are  con- 
sidered as  having  waived  the  objection." 

In  the  case  of  Dower  v.  Church,  21  W.  Va. 
28^  Judge  Green  says  '*that  mere  casual  con- 
versations with  a  third  person  about  the  case 
by  a  juror,  without  the  knowledge  or  con- 
nivance of  a  party  to  the  case,  will  not  per 
se  be  suflfldent  to  induce  the  court  to  award 
a  new  trial;  and  that,  to  justify  the  court  in 
80  doing  in  such  a  case,  there  must  t)e  a  man- 
ifest tendency  in  what  has  been  said  to  in- 
flu«ice  the  juror  to  the  prejudice  of  the  par- 
ty who  sedEs  to  set  aside  the  verdict  •  •  • 
But  even  when  the  conduct  of  a  juror  is  such 
that  the  court  would  set  aside  the  verdict^ 
if  this  is  known  to  the  party  or  his  counsel, 
who  seek  to  set  aside  the  verdict,  before  the 
jury  retired  to  consider  of  their  verdict,  and 
he  fails  to  disclose  it  to  the  court  till  after 
the  verdict  is  rendered,  he  thereby  waives  all 
objection  on  this  account  to  the  verdict  wtiich 
may  be  rendered.  And  this  court  will  not 
disturb  the  verdict  for  this  reason  on  his  mo- 
tions—citing a  number  of  authorities. 

In  the  case  of  Flesher  v.  Hale,  22  W.  Va. 
44,  Judge  Snyder  says:  *The  rule  proceeds 
upon  the  ground  tbat  a  party  ought  not  to 
be  permitted,  after  discovering  an  act  of  mis- 
conduct which  would  entitle  him  to  daim  a 
new  trial,  to  remain  silent  and  talce  his  chan- 
ces of  a  favorable  verdict,  and  afterwards. 
If  the  verdict  is  against  him,  bring  it  forward 
as  a  ground  for  a  new  trial.  A  party  cannot 
be  permitted  to  lie  by,  after  having  knowl- 
edge of  a  defect  of  this  character,  and  spec- 
ulate upon  the  result,  and  complain  only 
when  the  verdict  becomes  unsatisfactory  to 
faluL  Selleck  v.  Sugar  H.  T.  Ck>.,  13  Conn. 
453 :  Orrok  v..  Com.  Ins.  Co.,  21  Pick.  P^ss.] 
456  [32  Am.  Dec  271];  Bex  v.  Sutton,  8 
Bam,  4  Cres,  417.  It  follows,  therefore,  that 
when  a  party  moves  for  a  new  trial  on  the 
ground  of  misconduct  on  the  part  of  the  jury, 
which  took  place  during  the  trial,  he  must 
aver  in  his  motion  and  show  affirmatively 
that  botb  be  and  his  counsel  were  ignorant, 
until  after  the  jury  had  retired,  of  the  fact 
of  su<A  misconduct^*— citing  Thompw  &  Mer. 
on  Juries,  f§  428»  456. 

In  the  light  of  these  authorities,  we  are  of 
opinion  that  the  circuit  court  erred  in  setting 
tslde  or  rejecting  the  first  verdict  and  grant- 
Jig  a  new  trial.    Its  judgment  must  therefore 


be  reversed,  and  this  court,  in  aocordanoe 
with  the  terms  of  the  stetute,  will  enter  judg- 
ment in  favor  of  the  i^aintiff  for  $78L79,  the 
amount  of  the  first  verdict,  with  interest 
from  ite  date  (October  9,  1903)  till  paid,  and 
oosts,  both  in  the  circuit  court  and  in  the 
prosecution  here  of  this  writ  of  error. 
Beversed. 


CUl  Vi.  147) 
POLLABB  &  HAW  v.  AMBBIGAH 
STONE  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    June 

9, 1910.) 

1.  JuDaianT   (|   114*)— Ojbtiob   Judqmsniv- 
Waiver. 

Plainti£BB,  by  agreeing  to  a  setting  for  trial 
for  a. day  during  the  term,  and  when  their  of- 
fice judgment  entered  at  rales  would  ocdinaiily 
liave  become  final,  waived  such  judgment 

[ESd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  164 ;   Dec.  Dig.  |  114.*] 

2.  Stipulations  (8  19*)— Nbcbssitt  vob  Ob- 
deb. 

An  agreement  between  parties  to  a  salt,  to 
be  executed  daring  the  term,  does  not  require 
a  contemporaneous  order  respecting  it,  nnce. 
the  record  being  in  fieri,  the  order  can  be  entered 
at  any  time  before  final  adjournment 

[Sd.  Note.— For  other  cases,  see  Stipulations, 
Dec.  Dig.  S  19.*] 

Brror  to  Circuit  Court  of  City  of  Bich- 
mond. 

Action  by  Pollard  &  Haw  against  the 
American  Stone  ComiNtny.  .  From  the  judg- 
ment, plaintifb  bring  error.    Afilrmed. 

Haw  &  Haw  and  Hill  Carter,  for  plain  tiffs 
in  error.  O'Flaherty  &  Fulton,  for  defendant 
in*  error* 

WHITTLB,  J.  The  i^aintiffii  In  ernHr 
brought  assumpsit  against  the  defendant  in 
error  to  recover  $14997.75,  to  January  mlea^ 
1909,  and  caused  a  copy  of  the  account  to  be 
served  with  the  summons.  There  was  no 
appearance  at  rules  on  behalf  of  the  dtfend- 
ant,  though  counsel  addressed  a  letter  to  the 
derk  requesting  that  they  be  marked  as  sndL 
It  is  the  rule  of  the  court,  on  the  first  day 
of  each  term,  to  sound  the  dodLOt,  and  all 
cases  in  which  requests  are  made  are  set  for 
trial  on  spedfled  days.  Accordln^y,  on  the 
first  day  of  the  February  term,  when  this 
case  was  reached  (counsel  on  both  sides  b^ 
ing  present),  the  plaintiffs^  by  their  attorney, 
requested  a  day,  and  the  court,  with  the 
consent  of  the  attorney  for  the  defendant,  set 
the  case  for  trial  on  the  12th  of  March.  That 
date,  it  will  be  observed,  was  subsequent  to 
tiie  fifteenth  judicial  day  of  the  term,  on 
which  day  the  office  judgment  entered  at 
rules  would  ordinarily  have  become  final. 

After  the  fifteenth  day  of  the  term  counsel 
furnished  a  list  of  witnesses  to  the  clerk  to 
be  summoned  for  the  defendant,  Imt  were  in- 
formed by  that  officer  that;  the  office  judg- 
ment having  become  final,  he  was  without 
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authority  to  sninmon  witnesses  in  the  case. 
Thereuix)!!  ttie  defendant  moved  the  court  to 
set  aside  the  office  Judgment  and  permit  them 
to  plead  to  issue.  The  court  in  the  first  in- 
stance overmled  the  motion,  but  subsequently 
set  aside  the  office  Judgment  and  allowed  the 
plea  of  nonassumx>Bit  to  be  filed.  The  case 
was  ultimately  tried  at  Hie  same  term,  and 
resulted  in  a  verdict  for  the  plaintiffs  for 
$519.30.  The  plaintiffs  moved  to  set  aside 
the  verdict,  because  the  court  was  without 
Jurisdiction  to  try  the  case  after  the  office 
Judgment  had  become  final;  but  the  motion 
was  overruled,  and  Judgment  entered  upon 
the  verdict 

Affidavits  were  ffied  in  the  case  by  counsel 
on  both  sides.  On  behalf  of  the  defendant  it 
was  alleged  that  on  the  motion  of  counsel  for 
the  plaintiffs,  and  by  consent  of  affiant,  the 
case  was  set  for  trial  on  the  12th  of  March ; 
no  question  being  raised  that  the  issue  had 
not  been  made  up.  By  counter  affidavit, 
counsel  for  the  plaintiffs,  without  denying 
the  main  facts,  asseverated  that  it  was  not 
his  intuition  to  waive  any  right  which  his 
clients  might  have  had  by  reason  of  the  fail- 
ure of  defendant  to  plead  within  the  required 
time. 

From  the  foregoing  summary  of  material 
facta,  it  is  not  possible  to  escape  the  conclu- 
sion that  it  was  understood  and  agreed,  both 
by  the  court  and  counsel,  that  the  case  was 
to  be  tried,  on  the  merits^  and  not  to  go  off 
on  office  Judgment  If  counsel  for  the  plain- 
tiffs entertained  any  other  view  or  purpose, 
it  was  undisclosed,  and  contrary  to  his  con- 
duct and  agreement  The  bare  suggestion 
that  fixing  the  case  for  trial  on  a  future  day 
of  the  term,  beyond  the  time  at  which  the 
office  Judgment  would  regularly  have  become 
final,  was  not  Intended  to  carry  the  case  over 
In  the  condition  in  which  it  stood  when  the 
compact  was  entered  into,  would  necessarily 
have  put  counsel  on  guard,  and  the  pleadings 
would  have  been  made  up  at  once. 

The  case  must  not  be  confounded  with  a 
proceeding  under  Oode  Va.  1904,  §  3293, 
where  the  supervisory  power  of  the  court  is 
invoked  to  correct  misprisions  of  the  derk 
during  the  preceding  vacation.  It  stands  up- 
on a  wholly  different  footing,  and  involves  an 
entirely  different  principle.  Here  the  court, 
in  the  interest  of  the  due  administration  of 
Justice,  is  asked,  during  the  same  term,  to 
ttiforce  the  agreement  of  counsel,  made  by  its 
approval,  with  respect  to  a  pending  case,  the 
only  possible  effect  of  which  agreement  was 
to  prereaat  the  office  .Judgment  from  becoming 
final,  and  to  secure  a  trial  on  the  merits. 

That  the  defendants  had  a  substantial  de- 
fense to  the  action  is  aiiparent  from  the  re- 
sult of  the  trial.  In  that  connection,  also,  It 
MppeaiB  that  the  plaintiffs  did  not  except  to 
the  verdict  of  the  Jury  on  the  ground  that  It 


was  contrary  to  the  law  and  the  evidence^ 
nor  did  they  have  the  evidence  certified,  but 
rested  their  motion  for  a  new  trial  solely  up- 
on the  allegation  that  the  court  had  no  pow- 
er to  try  the  case,  as  it  had  already  gone  to 
office  Judgment. 

In  a  recent  case,  quite  similar  to  this, 
James*  8ons  &  Co.  v.  Gott  &  Ball,  55  W.  Va. 
223,  47  8.  E.  e49,  the  court  held:  ''At  the 
term  at  which  an  office  Judgment  would  be- 
come final  by  operation  of  the  statute,  if  the 
plaintiff  agrees  with  the  defendant  to  con- 
tinue the  case  untU  the  next  term,  and  such 
agreement  and  continuance  is  entered  of  rec- 
ord, they  will  prevent  the  office  Judgment  be- 
coming final  by  operation  of  the  statute,  and 
it  cannot  thereafter  become  final  until  it  Is 
entered  up  as  the  judgment  of  the  court" 

That  case  is  entitled  to  special  considera* 
tion,  because  it  construes  a  statute  similar  to 
our  own,  and  the  reasoning  of  the  court  is 
strikingly  applicable  to  the  facts  of  this  case. 
There  the  case  was  by  agreement  continued 
for  trial  to  the  first  day  of  the  next  term, 
while  this  case  was  by  agreement  postponed 
for  trial  to  a  future  day  of  the  same  term. 

The  court  says:  "The  object  of  these  pro- 
visions of  the  statute  is  to  allow  the  plaintiff 
to  have  a  Judgment  without  unreasonable  de- 
lay. The  plaintiff  'may  waive  the  benefit 
thereof,  and  agree  that  the  Judgment  shaU 
not  become  final,  in  accordance  with  the 
statute.  Its  agreement  to  a  continuance  is, 
in  effect,  such  agreement ;  for  the  case  is  car- 
ried over  to  the  next  term  In  the  same  con- 
dition that  it  was  in  when  the  agreement  be- 
came part  of  the  record  by  consent  of  the 
parties.  9  Qya  150.  The  court  could  not 
have,  on  its  own  motion,  entered  a  continu- 
ance to  have  such  effect;  nor  could  the  de- 
fendants have  had  a  continuance^  without 
filing  their  affidavit  and  pleading  to  issua 
But  the  plaintiff  had  the  right  to  grant  to 
the  defendants  time  until  the  next  term  to 
file  their  affidavit  and  plead  to  issue,  and 
thereby  the  operation  of  the  law  is  interrupt- 
ed, and  the  finality  of  the  ofllce  Judgment  pre- 
v^ted,  and  such  Judgment  cannot  afterwards 
become  final  until  it  is  entered  as  the  Judg- 
ment of  the  court  King  v.  Hicks,  32  Md. 
460." 

In  the  present  case,  as  the  agreement  was 
to  be  carried  into  effect  during  the  term,  a 
contemporaneous  order  with  respect  to  It 
was  not  necessary.  The  record  was  in  fieri, 
and  the  order  could  be  entered  at  any. time 
before  final  adjournment 

Without  prolonging  this  discussion,  we  are 
of  opinion  that  the  Judgment  of  the  circuit 
court  is  eminently  Just  and  plainly  right,  and 
ought  to  be  affirmed. 

AfiSrmed. 

HABRISON  and  OABDWELI^  JJ,,  absent 
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STATD  y.  CQLLIN&    (Misdemeanor  Na  8.) 

(Supreme  Ooort  of  Appeals  of  West  Virginia. 

Hay  17,  1910.) 

(8yUahu9  by  the  OawrU) 

INTOZIOATINO    LIQUOB8    (8    236*)  —  lUJEOAL 

Sai^b— Bvidewcb--"Rabjb-Oit.*^ 

Upon  an  indictment  against  O.  for  anlaw- 
tdJlj  selling  spiritaoos  liquor,  wine,  i>orter,  ale, 
beer,  eta,  witnout  a  state  license,  the  following 
facts  were  proven,  vis.:  O.  kept  a  room  in 
which  he  conducted  a  game  with  cards,  called 
*'stud  poker";  chips,  valaed  at  6  cents,  10 
cents,  and  25  cents  each,  were  need  to  repre* 
sent  money;  at  the  beguining  of  each  game 
a  player  would  purchase  a  number  of  these 
chi]^  from  G.  and  pav  the  money  for  them; 
during  the  progress  ox  the  game  G.  would  supply 
the  playerB  with  beer,  and  would  take  a  portion 
of  the  chips,  which  was  called  a  **rake-off" ;  at 
the  end  of  the  game  the  remaining  chips  in  the 
hands  of  the  winner  were  ^'cashed  in,"  or  re- 
deemed by  G. 

Held,  tne  jury  could  infer  that  the  ''rake-off*' 
was  in  consideratidn  of  the  beer  furnished  to 
the  players,  and  that  It  constituted  a  sale  of 
the  beer. 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  iS  313,  314;    Dec.  Dig.  | 

Brror  from  Circuit  Court,  Pocahontas 
County. 

W.  T.  Collins  was  convicted  of  an  illegal 
sale  of  liquor,  and  brings  error.    Affirmed. 

Chinningbam  &  Stallings  and  D.  E.  CMppett, 
for  plaintllf  tn  error.  Wm.  Q.  Conley,  Atty. 
GtoL,  for  the  8tate. 

WILLIAMS,  J.  Defendant  was  tried  and 
oonyicted  in  the  circoit  court  of  Pocahontas 
county  on  the  25th  of  January,  1908,  for  un- 
lawfully selling  spirituous  liquors  without  a 
state  license,  and  was  fined  $100  and  sen- 
tenced to  imprisonment  for  30  days  in  the 
county  jail.  Conviction  was  had  upon  the 
testimony  of  Stanley  Conover.  Defendant  of- 
fered no  testimony,  and  relies  upon  the  in- 
sufficiency of  the  state's  evidence  to  prove 
his  guilt 

The  facts  upon  which  the  Jury  found*  a 
verdict  are  as  follows,  viz. :  Ck>llins  occupied 
a  room  in  the  basement  of  a  building  at  Dun- 
levie,  in  Pocahontas  county,  in  which  he  con- 
ducted a  game,  called  by  the  witness  '*8tud 
poker.'*  Persons  would  go  into  this  room, 
sometimes  as  many  as  six  or  eight  in  number, 
and  would  buy  from  Collins  poker  chips, 
which  were  used  in  the  game  to  represent 
money.  The  gambling  would  continue  some- 
times from  two  to  four  hours  during  the 
evening,  or  night  Beer  was  furnished  to 
those  engaged  in  the  play,  without  any  addi- 
tional cost  to  the  players,  except  the  price 
which  they  paid  for  the  poker  chips  at  the 
beginning  of  a  game.  The  poker  chips  were 
valued  at  6  cents,  10  cents  and  26  cents  each. 
At  the  end  of  each  game  Collins  would  take 
a  portion  of  the  chips  as  a  "rakeoff."    The 


chips  remaining  in  the  hands  of  the  win- 
ners at  the  end  of  a  game  would  be  "cashed 
in,"  or  redeemed. 

Counsel  for  Collins  contends  that  the  "rake- 
off**  was  not  for  the  price  of  the  beer  furnish- 
ed, but  was  intended  as  compensation  to  {Vi- 
llus for  maintaining  the  place  of  amusement 
Conover  says  that  those  who  were  engaged  in 
the  game  got  beer  when  they  called  for  it; 
that  he  did  not  know  for  wbat  purpose  the 
"rake-off**  was  taken;  that  when  the  game 
was  finished,  if  a  player  had  any  chips,  they 
were  "cashed  in'*;  that  sometimes,  in  one 
night,  they  would  play  as  many  as  80  or  1(X) 
"pots,**  with  probably  seven  persons  engaged 
in  the  games,  and  that  Collins  would  take 
a  "rake-off**  at  the  end  of  every  "pot,"  or 
game.  He  further  says  that  he  knew  he 
could  get  beer  by  going  into  this  place,  but 
that  he  did  not  pay  for  it,  unless  it  was  paid 
for  by  means  of  the  "rake-off** ;  that  he  does 
not  know  why  the  "rake-off*'  was  taken,  but 
that  every  one  in  the  game  got  beer  who 
called  for  it;  and  that  nothing  was  paid  for 
the  privilege  of  playing  in  the  room,  unless  it 
was  paid  for  by  means  of  the  "rake-off." 

The  Jury  had  the  right  to  infer,  from  these 
facts,  that  the  gambling  device  was  a  mere 
trick,  or  subterfuge,  adopted  by  C^ollins  for 
the  purpose  of  selling  beer  in  violation  of 
law.  They  might  well  have  concluded  that 
the  "rake-off,"  taken  out  of  the  chips  pre- 
viously purchased  by  the  players,  represented 
the  price  paid  for  the  beer,  because  the  chips 
thus  taken  were  not  redeemed  by  Collin& 
All  others  were  redeemed,  or,  as  ¥ritne8s  pats 
It,  were  "cashed  in."  If  the  '•rake-off*'  was^ 
in  fact,  taken  in  consideration  of  the  beer 
furnished  to  the  players  by  Collins,  it  con- 
stituted a  sale  of  the  beer  to  them  by  him» 
and  was  paid  for  in  advance,  by  the  purchase 
of  the  chips  at  the  beginning  of  the  game. 

"In  any  case  where  a  sale,  or  gift,  of  liq- 
uors would  be  contrary  to  law,  the  courts 
will  refuse  to  countenance  any  trick,  artifice^ 
or  subterfuge  intended  to  evade  the  law. 
However  the  parties  may  disguise  or  conceal 
the  transaction,  whatever  verbal  or  circum- 
stantial device  they  may  employ  to  doak  the 
real  purpose,  it  is  enough  to  sustain  a  con- 
viction if  liquor  was  actually  sold  or  given 
in  violation  of  law,  or  evasion  of  its  terms.'* 
Black  on  Intoxicating  Liquors,  |  40S.  The 
text  is  supported  by  the  following  decisions : 
State  V.  (Cutting,  3  Or.  260 ;  Looney  v.  State, 
43  Ark.  389;  Archer  v.  State,  45  Md.  34.  See, 
also,  our  own  case  of  State  v  Doyle,  64  W. 
Va.  366,  62  S.  B.  453. 

The  positive  statement  of  the  witness  that 
he  did  not  pay  for  any  beer  is  not  sufficient 
to  overcome  the  presumption,  arising  from 
the  undisputed  facts,  that  a  sale  was  made 
by  some  indirect  method.  The  witness'  state- 
ment that  he  did  not  buy  the  beer,  viewed 
in  the  light  of  the  facts  proven,  should  be 
taken  as  simply  an  expression  of  Ills  opinion 
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of  what  constituted  a  sale^  and  not  as  the 
statemoit  of  a  fact 

The  facts  established,  and  not  denied,  tend 
strongly  to  prove  that  the  poker  game  was  a 
mere  device,  or  subterfnge,  to  conceal  de- 
fendant's real  business,  which  was  selling 
spirituous  liquors,  etc.,  unlawfully,  and  with- 
out a  state  license  therefor.  In  such  cases 
as  this  the  jury  are  almost  always  the  sole 
judges  of  the  weight  of  the  evidence,  and  of 
the  importance  of  every  reasonable  inference 
to  be  deduced  from  the  facts  proven.  State 
V.  Bowyer.  43  W.  Va.  180,  27  S.  B.  301.  The 
verdict  is  not  without  strong  circumstantial 
evidence  to  support  it,  and  we  would  not  be 
Justified  in  setting  it  aside. 

The  state's  instruction,  complained  of,  is 
based  upon  the  theory  that  the  jury  had  a 
right  to  infer,  from  the  facts  proven  that  the 
poker  game  was  a  mere  subterfuge,  or  de- 
vice, for  the  purpose  of  evading  the  law,  and 
that  they  could  find  the  defendant  guilty.  If 
they  believed  the  beer  was  paid  for  by  means 
of  the  ^^nke-ott.^  This  instruction  states  the 
law  correctly,  and  it  was  not  error  to  give  it 

The  defendant's  instruction  is  based  upon 
the  theory  that  the  jury  could  not  infer,  from 
the  facts  proven,  that  an  unlawful  sale  of 
beer  bad  been  made;  This  is  not  the  law, 
and  it  was  not  error  to  rcj^use  this  in* 
struction. 

Collins  was  at  the  same  term  of  the  circuit 
court  of  Pocahontas  county  convicted  of  a 
second  offense  for  unlawful  selling,  denomi- 
nated "Misdemeanor  No.  6.**  This  case  is  also 
here  for  review.  The  evidence  is  similar,  and 
the  Instructions  and  the  judgment  of  the 
court  are  the  same  in  both  cases.  The  same 
errors  are  assigned  in  each,  and  the  foregoing 
opinion  and  syllabus  applies  to  both. 

We  find  no  error  in  the  record  of  either 
case,  and  the  judgments  in  both  will  be  af- 
firmed. 


(67  W.  Va.  884) 

STATE  V.  ARBRUZINO. 
(Supreme  Gourt  of  Appeals  of  West  Virginia. 

May  17,  1910.) 

(8yUabu9  ly  the  Court.) 

1.  CamiNAL  Law  (§§  1058,  1065*)— Wbit  of 
Bbrob— NECESsnr  of  BIxceptiow. 

If  the  error  complained  of  be  that  the  final 
judgment  is  in  excess  of  the  verdict,  it  is  mat- 
ter of  record  and  may  be  reviewed  on  writ  of 
error,  without  any  formal  exception  being  taken 
to  the  action  of  the  trial  court.  In  such  case 
it  is  not  necessary  that  a  motion  to  set  aside 
the  verdict  should  have  been  overruled,  and 
an  exception  taken,  in  order  to  entitle  the  i>arty 
complaining  to  a  writ  of  error. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2869-2685;  Dee.  Dig.  U 
1068,  1065.*] 

2.  Cbiminai.  Law  (|  881*>— Vkbdiot— Suffi- 

dSROT. 

l%e  verdict  of  a  jury  in  a  criminal  case 
Aonld  be  read  in  connection  with  the  indict- 


ment, and,  if  die  meanine  of  die  verdict  is  thus 
made  certain,  it  is  sufficiently  definite. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2089;  Dee/Dlg.  |  881.*] 

8.  HOKIOIDS    (I    815*)— ''ASBAULT^   WITH    IN- 

TBirr  TO  KiLI/— Yebdiot. 

Upon  an  indictment  for  feloniously,  mali- 
ciously, and  unlawfully  beating  and  wounding, 
with  a  dangerous  weapon,  called  a  dub,  with  in- 
tent to  maim,  disfigure,  disable,  and  kill,  the 
Jury  returned  the  following  verdict:  ''We,  the 
jurv,  find  the  defendant,  Tonio  Arbrusino,  not 
guilty  of  the  felonious  and  malicious  assault 
charged  In  the  within  indictment  with  the  in- 
tent therein  charged,  Init  we  do  find  him  guilty 
of  the  unlawful  assault  therein  charged  with 
the  Intent  therein  also  charged." 

Held,  that  the  word  ''assault"  in  the  verdict 
refers  to  the  beating  and  wounding  charged  in 
the  indictment,  and  does  not  mean  the  technical 
and  common-law  offense  of  assault 

[EM.  Note.~For  other  cases,  see  Homiddt, 
Cent  Dig.  f§  679-682;    Dec.  Dig.  |  S16.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  532-638 ;   voL  8,  p.  7682.] 

Error  from  Circuit  Court,  Harrison  County. 

Tonio  Ait)ruzino  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Af- 
firmed. 

Sperry  &  Sperry,  for  plainti£F  in  error, 
Wm.  O.  Conley,  Atty.  Gen.,  for  the  State. 

V^LLIAMS,  J.  Defendant  was  indicted 
and  tried  in  the  circuit  court  of  Harrison 
county  for  "feloniously,  maliciously,  and  un- 
lawfully" beating  and  wounding  one  Frank 
Oliverio  with  a  deadly  weapon,  called  a  club, 
with  intent  to  maim,  disfigure,  disable,  and 
kill  hiuL  The  jury  returned  the  following 
verdict,  viz.:  "We^  the  Jury,  find  the  defend- 
ant, Tonio  Arbruzino,  not  guilty  of  the  felo- 
nious and  malicious  assault  charged  in  the 
within  indictment  with  the  intent  therein 
charged,  but  we  do  find  him  guilty  of  the  un- 
lawful assault  therein  charged  with  the  in- 
tent therein  also  charged."  A  motion  to  set 
aside  the  verdict  was  overruled,  but  no  ex- 
ception taken,  and  the  court  sentenced  Ar- 
bruzino to  confinement  in  the  penitentiary 
for  a  term  of  five  years.  To  this  judgment 
defendant  obtained  a  Tf rit  of  error. 

Two  questions  are  presented:  (1)  Whether 
or  not  the  writ  should  have  been  awarded, 
there  being  no  exception  taken  to  the  action 
of  the  court  in  overruling  the  motion  to  set 
aside  the  verdict;  and  (2)  whether  the  sen- 
tence is  in  excess  of  the  penalty  imposed  by 
law  for  the  offense  of  which  defendant  was 
convicted. 

In  reference  to  the  first  point,  it  is  only 
necessary  to  say  that  the  rule  of  practice  re- 
quiring bills  of  exceptions  to  be  taken  to 
the  action  of  the  court,  upon  motions  made 
in  the  progress  of  the  txial,  and  saving  such 
exceptions  by  bills  of  exception  to  be  made 
a  part  of  the  record  by  the  court's  order,  is 
for  the  purpose  of  putting  into  the  record, 
for  the  purpose  of  review  by  the  appellate 
court,  such  matters  as  would  not  otherwise 
a.ppear  in  the  record.     This  rule  does  not 
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apply  to  a  case  where  the  error  complained 
of  can  be  ascertained  from  the  record.  In 
the  present  case  the  error,  if  any,  can  be 
seen  by  a  comparison  of  Hie  final  Judgment 
of  the  court  with  the  verdict  These  are  al- 
ways matters  of  record,  and  when  the  judg- 
ment is  the  only  tiling  complained  of  no  mo- 
tion need  be  made  to  set  it  aside,  and  no  UU 
of  exception  is  necessary. 

The  second  point  depends  upon  a  construc- 
tion of  the  verdict.  Ck>unsel  for  plaintiff  in 
error  insists  that  the  verdict  finds  the  prison- 
er guilty  of  nothing  more  than  a  technical, 
common-law  '*assault"  We  do  not  think  so. 
The  word  "assault,"  as  used  in  the  verdict, 
should  not  be  restricted  to  its  technical  mean- 
ing. What  the  jury  meant  by  it  Is  to  be  as- 
certained by  reference  to  the  indictment,  be- 
cause the  verdict  refers  to  tile  ^'unlawful 
assault  therein  [in  the  indictment]  charged 
with  the  intent  therein  also  charged.'*  The 
word  "assault,"  used  in  this  connection, 
means  the  particular  "beating,'*  etc.,  charged 
in  the  indictment,  which  the  jury  found  to 
have  been  done  with  the  intent  as  charged, 
unlawfully,  but  not  maliciously.  The  jury 
jevidently  intended  the  word  "assault" '  to 
comprehend  the  words  "hit,  beat,  and  wound," 
used  in  the  indictment.  The  verdict  should 
be  read  in  the  light  of  the  indictment,  es- 
pecially when  the  verdict  expressly  refers  to 
the  indictment 

"The  verdict  of  a  jury  Is  to  be  favorably 
construed,"  etc  Lewis  v.  Childers,  13  W. 
Va.  1. 

"A  verdict  of  a  jury,  in  a  criminal  case, 
must  always  be  read  in  connection  with  the 
indictment ;  and  if  it  be  certain,  upon  read- 
ing them  together,  what  is  the  meaning  of 
the  verdict,  it  is  sufficient"  Henderson  v. 
Commonwealth,  08  Va.  794,  d4  S.  B.  881 ;  H6- 
back  V.  Commonwealth,  28  6rat  (Ya.)  922; 
State  V.  Staley,  45  W.  Va.  792,  32  S.  B.  198. 
The  defendant  was  indicted  for  the  higher 
offense,  described  in  section  9,  c  144,  Code 
1906,  felonious  and  malicious  beating  and 
wounding,  with  a  dangerous  weapon,  with 
intent  to  maim,  etc.,  and  the  jury  found  him 
guilty  of  a  lessor  degree  of  the  offense,  which 
was  simply  unlawfully,  but  not  maliciously, 
doing  the  act 

The  penalty  for  unlawfully,  but  not  ma- 
liciously, doing  the  act  is  confinement  in  the 
penitentiary  not  less  than  one  nor  more  than 
five  years,  or  confinement  in  jaU  not  exceed- 
ing twelve  months  and  a  fine  not  exceeding 
$500.  The  trial  court  has  seen  fit  to  impose 
the  maximum  penalty.  This  was  in  its  dis- 
cretion, and  eten  if  it  be  conceded,  which  we 
do  not  say  is  so,  that  we  have  the  right  to 
review  the  action  of  the  trial  court  in  exer- 
cising a  discretion  given  to  it  in  the  fixing  of 
penalties  within  prescribed  limits,  when  it 
might  be  made  to  appear  that  such  discretion 
has  been  abused,  still  we  could  not  do  so  in 
the  present  case,  because  the  evidence  on 


which  the  conviction  was  had  la  no  part  of 
the  record.  Circumstances  may  have  appear- 
ed in  the  trial  which  may  have  justified  the 
court  in  giving  the  prisoner  the  maximum 
sentence.  It  does  not  appear  that  the  court 
abused  its  discretion,  or  that  the  sentence 
does  not  conform  to  the  verdict 
The  judgment  will  he  affirmed. 

(«  W.  Va.  544)^ 

STATE  V.  MARTIN. 

(Supreme  Court  of  Appeals  of  West  Virginia, 

May  17,  1910.) 

(SyUahuM  hy  the  Court.) 

Criminal  Law  (|  1023*)— Wbit  ot  Ebbob— 
Gbakt  ow  Nbw  Tbiai*. 

A  writ  of  error  does  not  lie  from  this  court 
to  the  judgment  or  order  of  the  circuit  court  in 
a  crimmal  case  setting  aside  the  verdict  of  the 
jury  and  awarding  a  new  trial.  Reaffirming 
State  V.  Bluefield  brag  Co.,  41  W,  Va.  638,  24 

&  B.  ei9. 

[£9d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2587;    Dec  Dig.  |  1023.*] 

Error  from  Circuit  Court,  Braxton  County. 

James  A«  Martin  was  found  not  guilty  of 
an  illegal  sale  of  liquors.  From  a  judgment 
awarding  a  new  trial,  defendant  brings  et^ 
ror.    Affirmed.i 

Haymond  &  Fox  and  Hall  Bros.,  for  plain- 
tiff in  error.  Wm.  Q.  Conley»  Atty.  Gen.,  for 
the  State. 

AnLLBSR,  J.  The  defendant  was  indicted 
in  the  circuit  court  of  Braxton  county,  at 
the  November  term,  1907,  tliereof,  for  ailing 
spirituous  liquors  without  a  state  license 
therefor.  On  FelHruary  25, 1908,  he  was  tried 
before  a  jury  and  (found  not  guilty  as  charged 
in  the  indictment  On  motion  of  the  state, 
at  a  subsequent  day  of  the  same  term,  the 
court  set  aside  the  verdict  and  awarded  the 
state  a  new  trial.  To  this  judgment  defend- 
ant obtaii^ed  a  writ  of  error  from  this  court 

The  Attorney  General  has  moved  a  dismis- 
sal of  the  writ  of  error  as  improvidently 
awarded.  The  ground  of  the  motion  is  that 
no  writ  of  error  lies  from  this  court  to  the 
judgment  of  the  circuit  court  setting  aside  a 
verdict  and  awarding  a  new  trial,  except  in 
civil  cases.  We  think  this  motion  should 
prevail.  It  was  decided  in  State  v.  Bluefield 
Drug  Co.,  41  W.  Va.  638^  21  S.  El  649,  that 
a  writ  of  error  does  not  lie  to  this  court 
from  an  order  of  the  circuit  court  reversing 
the  judgment  of  an  inferior  court  in  a  crim- 
inal case,  and  remanding  the  same  for  fur- 
ther proceedings.  If  this  be  the  law  the  same 
rule  would  apply  to  a  judgment  of  a  circuit 
court,  as  in  this  case,  setting  aside  a  verdict 
in  a  criminal  case,  upon  a  trial  originally  had 
in  that  court  We  think  that  State  v.  Blae- 
field  Drug  Co.,  is  a  proper  interpretation  of 
our  statutes,  and  that  we  have  no  jurlsdic- 
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tLon  to  oonslder  the  case  upon  th«  medtB  on 
the  present  writ  of  error. 

The  judgment  of  the  circoit  court  is  there* 
fore  affirmed. 

•7  Oa.  App.  890) 

GEULPMAN  T.  STATE.    (No.  2,65a) 
(Court  of  Appeali  of  Georgia.    Jane  14,  1910.) 

(8tfllahu9  hy  the  Cowrt.) 

WkAPONS    (I    17*)— 0raOHABOINO    ON    HlOH* 
WAT. 

No  error  of  law  appears,  and  the  eyidence 
fopports  the  verdict 

[Bd.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  |  29 ;   Dec  Dig.  |  17.*] 

Brror  from  City  Court  of  Hartwell ;  W.  Lb 
Hodges,  Jirdge. 

Albert  Chapman  was  oonyicted  of  dis- 
chaiging  a  gun  on  a  highwajt  and  brings  er- 
ror.   Affinped.^ 

A.  8.  Skelton,  for  plaintiff  tn  error.  J. 
Bod  Skelton,  S<^  for  the  State. 

BILL,  (X  J.  Chapman,  drlying  on  a  pub- 
lic highway  at  night,  collided  with  a  wagon 
driven  by  a  man.  The  night  was  so  dark 
that  neither  could  disdngnish  the  other,  nor 
the  character  of  the  ¥0111010  driveD  by  the 
other.  Chapman  immediately  fired  his  pistol 
in  the  direction  of  the  object  against  which 
he  had  collided ;  the  ball  hitting  a  stove  in 
the  wagon  driven  by  the  other  man.  He  was 
indicted  for  a  violation  of  section  508  of  the 
Penal  Code  of  1895^  which  provides  that  '*if 
any  person  shall  between  dark  and  daylight 
willfully  and  wantonly  fire  off  or  discharge 
any  loaded  gun  or  pistol  on  the  public  high- 
way and  within  CO  yards  of  the  public  high- 
way, except  in  defense  of  person  or  proxH 
erty,  or  on  his  own  premises,  he  shall  be 
guilty  of  a  misdemeanor."  He  contends  that 
his  conviction  was  illegal  for  three  reasons: 

First,  he  contends  that,  if  he  was  guilty  of 
anything,  he  was  guilty  of  shooting  at  an- 
other; and  this  b^ng  a  felony,  the  city 
court  had  no  jurisdiction.  Under  his  own 
statement,  we  do  not  think  his  offense  was 
that  of  shooting  at  another.  He  says:  *'Be- 
fors  I  was  aware  of  it,  without  notice,  some- 
thing struck  my  buggy  with  tremendous  force. 
Not  knowing  what  it  was,  or  what  it  meant, 
I  fired  at  something  that  seemed  to  be  pull- 
ing my  wheel  off  the  axle.  The  wheel  crush- 
ed down,  and  I  went  headlong  to  the  ground. 
As  I  was  falling,  I  fired  again.  I  heard  no 
voice,  and  did  not  know  what  had  struck  me." 
From  this  statement  it  seems  that  he  did  not 
shoot  at  any  *t>erson,"  but  shot  at  the  "some- 
thing" that  collided  with  him.  While  he 
must  have  thought  that  human  agency  had 
some  connection  with  this  ''something,"  and 
his  shooting  was  reckless  and  without  re- 
gard to  consequences,  yet,  under  his  own 
statement,  we  do  not  think  he  shot  at  an- 
other person.     • 


He  says,  in  the  next  place,  that  tbere  was 
no  l^^al  evidence  that  the  highway  on  which 
the  shooting  occurred  was  a  public  highway. 
On  this  subject  the  testimony  is  undisputed 
that  **it  was  a  public  road,  used  by  the  pub- 
lic." This  would  be  sufficient  to  show  prima 
facie  that  it  was  a  public  road  or  highway. 
Cleveland  v.  State,  4  Ga.  App.  62,  60  &  EL 
801. 

In  the  third  place,  he  insists  that  his  act 
of  shooting  was  done  in  defense  of  his  per- 
son or  property,  and  that  it  was  in  no  sense 
willful  or  wanton.  The  evidence  affirmative- 
ly shows  that  it  was  not  done  in  defense  of 
his  person  or  property.  Dven  admitting  that 
the  wagon  driven  by  the  other  man  collided 
with  his  buggy,  it  cannot  be  said  that  this 
was  such  an  attack  as  would  justify  him  in 
shooting  in  defense  of  his  person  or  his  prop- 
erty. According  to  his  statement  he  was 
driving  very  rapidly,  and  according  to  the 
evidence  of  the  man  who  was  driving  the 
wagon  he  was  not  driving  fast,  but  drove 
slowly;  so,  if  the  blame  was  to  be  attached 
to  any  one  for  the  collision,  it  would  seem 
that  the  defendant  was  more  culpable  than 
the  driver  of  the  wagon.  We  think  the  jury 
was  justified  in  finding  that  the  act  of  shoot- 
ing was  not  in  defoise  of  person  or  prop- 
erty, bnt  was  willful  or  wanton,  and  that 
the  conviction  was  proper* 

Judgment  affirmed. 


(7  Oa.  App.  704) 
WHITB  T.  ADAMS  et  aL    (No.  2,297.) 
(Court  of  Appeals  of  (Georgia.    June  14,  1910.) 

(ByUabue  6y  Ifte  Court,) 

Vendob  and  Pubohaskb  (§1  60^  176*)— Saui 
^constbuonon  ot  contsaot. 

The  sale  of  land  involved  In  the  present 
case  was  by  the  tract,  and  not  by  the  acre.  Uh- 
der  the  peculiar  facts  of  the  case  and  the  stipu- 
lations of  the  parties,  the  judge  should  not 
have  held  as  a  matter  of  law  tnat  the  abate- 
ment of  the  purchase  price  should  be  calculated 
by  mete  comparison  of  the  number  of  acres  de- 
scribed in  the  bond  for  title  with  the  admitted 
deficiency. 

[JBd,  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  I>ig.  U  06^  838-840;  Dea 
Dig.  if  60^  176.*] 

Brror  from  City  Court  of  Ck>vington;  A.  8. 
Thurman,  Judge. 

Action  between  Hugh  White  and  BL  H. 
Adams  and  others.  From  the  judgment. 
White  brings  error.    Reversed. 

Middlebrook,  Rogers  A  Knox,  for  plaintiff 
in  error.  F.  C.  Foster,  for  defendants  in 
error. 

FOWELlt,  J.  1.  The  plaintiff  sued  on  cer- 
tain promissory  notes  given  for  the  purchase 
price  of  land,  for  which  he  had  executed  to 
the  defendants  a  bond  for  title  in  whidi  the 
land  was  described  in  the  following  lan- 
guage :  "All  that  tract  or  parcel  of  land  sit- 
uate, lying,  and  being  in  the  county  of  New- 
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ton,  said  Btate^  and  containing  42  acres,  more 
or  less,  bounded  aa  follows:  Northeast  by 
William  Lazenby;  west  by  Robert  Jackson; 
south  by  the  Garmel  Land  &  Improyement 
Company  and  H.  H.  Armstrong's  estate ;  east 
by  J.  H.  Boquemore,  Jr."  This  was  plainly 
a  sale  of  land  by  the  tract,  and  not  by  the 
acre.  KendaU  ▼.  WtiUs,  126  Ga.  843,  66  &  B. 
41. 

2.  If  the  case  were  not  extraordinary,  in 
that  the  plaintilTs  coimsel  state  in  their 
briefs  and  argument  that  they  conceded  at 
the  trial,  and  now  concede,  that  the  plaintiff 
is  willing  to  allow  a  fair  abatement  of  the 
purchase  price,  it  would  be  easy  to  control 
the  case  by  saying  that,  where  the  sale  of 
land  is  by  the  tract,  no  apportionment  of  the 
purchase  price  can  be  had  on  account  of  a 
deficiency,  unless  both  fraud  and  deficiency 
are  shown.  Finney  t.  Morris,  116  6a.  758, 
42  S.  B.  1020.  It  appears  that  the  defend- 
ants had  not  only  equal  means  with  the 
plaintiff  of  knowing  the  contents  of  the  tract, 
but  that  they  actually  had  superior  oppor- 
tunities to  know.  But  the  plaintiff  stands 
willing  to  make  a  fair  abatement,  though 
the  law  allows  none.  The  question  is:  What 
Is  fair  in  such  a  case?  In  ordinary  cases  it 
would  be  fair  to  deduct  from  the  purchase 
price  a  sum  derived  by  multiplying  the  num- 
ber of  acres  in  the  deficiency  by  the  average 
price  per  acre.  But. there  are  exceptional 
and  extraordinary  .cases  in  which  this  rule 
does  not  apply.  Compare  the  concluding 
statement  at  the  end  of  the  paragraph  at 
the  bottom  of  page  .S52  in  the  case  of  Ken- 
dall V.  Wells,  126  Qa.  343  et  seq.,  65  S.  B. 
41,  46. 

The  present  case  is  extraordinary  and  ex- 
ceptional. It  is  an  action  at  law.  Law  says 
there  shall  be  no  abatement  The  plaintiff 
says:  "I  will  do  more  than  the  law  requires. 
I  will  concede  a  fair  abatement"  It  seems 
fair  to  determine  the  matter  on  equitable 
principles.  The  parties  supposed  that  the 
tract  contained  42  acres ;  in  fact  it  contain- 
ed only  28.26  acres,  creating  a  deficiency  of 
13.74  acres.  The  price  paid  for  the  land 
was  $4,200,  an  average  of  $100  per  acre. 
The  land  was  very  irregular  in  shape  It  lay 
in  the  town  of  Mansfield.  Four  acres  of  it 
fronted  on  Poplar  street,  and  was,  on  ac- 
count of  its  availability  for  building  pur- 
poses, wortb  more  than  $200  per  acre.  The 
remainder,  for  the  greater  part,  lay  in  field 
and  woodis  to  the  rear  of  these  front  lots, 


and  to  the  rear  of  other  bnildiDg  lots  whidh 
had  previously  been  cut  off.  Now  one  can 
readily  see  that  if  a  person  should  own  a 
tract  which  he  represented  to  contain  five 
acres,  on  which  was  situated  a  country  resi- 
dence worth  $9,000,  and  should  sell  the  tract, 
including  the  house,  $10,000  and  it  turned 
out  that  there  were  only  four  acres,  it  would 
not  ordinarily  be  fair  and  equitable  to  abate 
the  price  $2,00a 

As  the  Judge  directed  a  verdict  allowliig  a 
deduction  of  $1,874^  thereby  holding,  as  a 
matter  of  law,  that  the  abatement  on  ac- 
count of  the  deficiency  should  be  based  on 
the  calculation  of  multiplying  the  number  of 
acres  in  the  deficiency  by  the  average  price 
per  acre,  we  must  decide  the  case  on  the  the- 
ory of  the  evidence  most  favorable  to  the 
plaintiff.  The  jury  might  have  found  that 
the  defendants  got  exactly  what  they  expect- 
ed  to  get,  so  far  as  the  four  acres  fronting 
on  Poplar  street  are  concerned,  and  that  the 
deficiency  lay  entirely  in  the  field  and  wood- 
land, which  was  the  less  valuable  portion  of 
the  tract  If  so,  the  jury  should  have  been 
allowed  to  make  the  abatement  of  the  pur- 
chase price  on  this  basis:  Assume  $4,200  as 
representing  what  the  tract  would  have  been 
worth  if  it  had  contained  42  acres  in  aU— If 
there  had  been  4  acres  of  frontage  and  38 
acres  of  the  remainder— and  say  how  much 
less  valuable  proportionately  the  tract  would 
have  be^i  worth  as  a  tract  if,  instead  of  42 
acres  in  all,  there  were  only  28.26  acres,  but 
without  any  deficiency  hi  the  frontage.  On 
the  other  hand,  the  Jury  might  have  found 
that  the  knowledge  of  the  defendants  was  as 
imperfect  as  to  one  portion  of  the  tract  aa  it 
was  concerning  the  remainder.  If  so,  they 
should  find  in  accordance  with  the  role 
adopted  by  the  trial  judge.  As  Chief  Justice 
Bleckley  said  in  Bstes  v.  Odom,  91  Ga.  600^ 
609, 18  S.  B.  366v  367:  **Knowledge  of  bounds 
arles  need  not  involve  knowledge  of  acreage 
or  superficial  area." 

We  may  take  occasion  to  say,  before  con- 
cluding this  opinion,  that  the  defendants 
claim  that  the  sale  was  by  the  acre,  and  not 
by  the  tract;  that  the  description  In  the 
bond  for  title  was  placed  therein  by  mutoal 
mistake.  If  so,  it  should  be  reformed,  and 
we  suggest  that,  If  this  view  of  the  trans- 
action is  to  be  insisted  on,  a  court  of  equityy 
and  not  a  court  of  law.  Is  the  proper  torwoL 
It  is  not  yet  too  late  to  file  a  bill  In  equity* 

Judgm^it  reversed. 
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WHITE  V.   BONNET. 

(Supreme  Ck)urt  of  Appeals  of  Virginia.    March 
10,  1910.    Rehearing  Denied  June  15,  1910.) 

Tbover   and   Conversion   (§  16*)— Oonveb- 
sioN  OF  Check— Who  may  Sue. 

Trover  for  the  wrongful   conversion  of  a 

check  must  be  brought  in  the  name  of  the  real 

owner,  and  not  necessarily  in  the  name  of  the 

payee. 
[Ed.  Note.— For  other  cases,  see  Trover  and 

Conversion,  Cent.  Dig.  {  126 ;  Dec  Dig.  S  16.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  F.  B.  White  against  H.  G.  Bon- 
ney.  Defendant  had  judgment,  and  plain- 
tiff brings  error.    Affirmed. 

J.  Edward  Cole,  for  plaintiff  In  error.  R. 
W.  Tomlin  and  J.  G.  Tilton,  for  defendant 
In  error. 

WHITTLE,  J.  This  was  an  action  of  tro- 
ver, brought  by  the  plaintiff  In  error,  F.  E. 
White,  against  the  defendant  in  error,  H.  G. 
Bonney,  to  recover  damages  for  the  alleged 
wrongful  conversion  of  two  checks.  One  of 
these  checks  was  drawn  by  Huff,  Andrews 
&  Thomas  Company  upon  the  Flat  Top  Na- 
tional Bank  of  Bluefleld,  W.  Va.,  for  $150. 
The  other  was  the  check  of  the  Flat  Top 
Grocery  Company  on  the  same  bank  for  $175, 
and  both  were  payable  to  the  order  of  the 
plaintiff.  White.  These  checks  were  indorsed 
by  W.  F.  Richardson  as  follows:  **F.  E. 
White,  by  F.  E.  Richardson,  for  the  White 
Horse  Medicine  Company" — and  were  deliv- 
ered by  Richardson  to  Bonney,  with  the  re- 
quest that  he  would  collect  them  through  one 
of  the  Norfolk  city  banks  and  pay  over  the  pro- 
ceeds to  him,  which  arrangem^it  was  carried 
out  by  Bonney  without  compensation  or  profit. 

The  evidence  was  to  the  last  degree  con- 
flicting, but  regarding  the  case,  as  we  must 
regard  it,  as  upon  a  demurrer  to  the  evidence 
by  the  plaintiff,  it  appears  that  the  money 
represented  by  the  two  checks  was  not  due  to 
White,  but  belonged  to  the  White  Horse  Med- 
icine Company,  being  the  purchase  price  of 
goods  sold  by  Richardson,  its  vice  president 
and  general  manager.  The  theory  of  the 
plaintiff — which  he  sought  to  maintain  by 
objection  to  the  introduction  of  evidence 
tending  to  show  ownership  of  the  money  rep- 
resented by  the  checks  in  the  White  Horse 
Medicine  Company,  by  Instructions,  and  by 
motion  for  judgment  non  obstante  veredicto — 
proceeds  upon  the  assumption  that  the  checks, 
having  been  certified  by  the  Flat  Top  Nation- 
al Bank,  constituted  a  legal  assignment  to 
him  of  the  funds  upon  which  they  were 
drawn,  by  virtue  of  the  negotiable  instru- 
ments law  (Va.  Code  1904,  f  2841a,  subsecs. 
187,  189). 

The  defendant  concedes  that  an  action  on 
the  checks  would  have  to  be  brought  in  the 
name  of  the  payee,  but  insists  that  an  ac- 
tion of  trover  for  their  wrongful  conversion 


should  be  brought  in  the  name  of  the  real 
owner  of  the  instruments.  Such  was  the 
opinion  of  the  learned  judge  of  the  court  of 
law  and  chancery  of  the  city  of  Norfolk, 
and  the  case  was  tried  upon  that  theory. 

In  28  Am.  &  Eng.  Enc.  L.  656,  the  general 
principle  is  stated  as  follows :  "The  owner  of 
evidences  of  indebtedness,  such  as  bills,  notes, 
bonds,  etc.,  may  maintain  trover  in  his  own 
name  for  their  conversion,  though  he  could 
not  have  maintained  in  his  name  an  action  on 
the  instrument  itself.  Thus  the  owner  of  a 
note  may  maintain  trover  therefor,  though 
there  has  been  no  indorsement  of  the  note  to 
him." 

l^is  general  statement  of  the  rule  is  well 
sustained  by  authority. 

In  Donnell  v.  Thompson,  13  Ala.  440,  the 
court  said :  "It  is  contended  that,  as  it  does 
not  appear  that  the  note  was  indorsed  to  the 
plaintiff,  he  cannot  maintain  this  action.  A 
question  very  similar  to  this  arose  in  the 
case  of  Clowes  v.  Howley,  12  Johns.  (N.  Y.) 
484.  The  plaintiff  in  tliat  case  brought  trover 
for  the  conversion  of  a  bond  conditioned  to 
make  titles  to  land.  The  bond  had  been  as- 
signed to  him,  but  it  was  admitted  that  he 
could  not  sue  the  obligor  of  the  bond  in  his 
own  name,  and  if  the  suit  was  on  the  bond 
itself  it  must  have  been  brought  in  the  name 
of  the  obligee.  Yet  the  plaintiff  was  permit- 
ted in  this  form  of  action  to  recover  the  val- 
ue of  the  bond,  which  was  estimated  by  the 
value  of  the  land.  This  authority  shows 
that  the  owner  of  a  note  or  bond  may  bring 
trover  for  its  conversion,  although,  if  suit 
had  been  brought  on  the  instrument  itself, 
it  must  have  been  brought  In  the  name  of 
the  payee  or  obligee.  Nor  do  we  see  any  rea- 
son why  the  owner  of  a  bond,  or  note  may 
not  maintain  trover  for  its  conversion  upon 
bis  possession,  although  the  instrument  be 
not  payable  to  him.  It  is  a  mere  chattel,  and 
all  that  is  necessary  to  maintain  trover 
is  property  in  the  plaintiff  and  the  right  to 
possession." 

So,  in  Tilden  v.  Brown,  14  Vt  164,  167,  the 
court  says:  "It  is  not  the  person  who  last 
had  manual  custody  of  the  paper,  or  he  to 
whom  the  check  or  note  is  made  payable, 
who  is  to  maintain  an  action  for  its  conver- 
sion, but  he  who  was  the  legal  owner  or  ben- 
eficially interested  In  the  check  or  the  money 
secured  by  it" 

It  follows,  therefore,  from  these  author- 
ities, that  in  trover  for  the  conversion  of 
these  checks  the  right  of  action  is  in  the  real 
beneficial  owner,  the  White  Horse  Medicine 
Company,  and  not  in  the  plaintiff  in  error. 
White. 

For  these  reasons,  we  think  the  judgment 
of  the  lower  court  is  right,  and  should  be 
affirmed. 

Judgment  affirmed. 

BUCHANAN,  J.,  absent 
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(Ill  Va.  160) 

CITY  OF  RICHMOND  t.  GENTRY. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

0.  1910.) 

1.  Municipal  Ookpobationb  (8  821*)  — Ob- 
struction OF  Sidewalk— In JUBY  to  Pe- 
destrian —  Negligence  —  Question  fob 
Juiir. 

Where,  in  an  action  for  injuries  to  a  pe- 
destrian from  stumbling  against  a  stone  step 
in  front  of  a  side  entrance  to  a  store,  evidence 
tended  to  prove  that  it  was  not  against  the 
building,  but  was  10  inches  therefrom,  in  a 
position  where  it  was  an  obstruction  and  a 
menace  as  to  those  using  the  street,  the  court 

Sroperly  refused  a  peremptory  instruction  for 
efendant  city,  based  on  the  assumption  that 
the  step  was  not  such  an  obstruction  as  to 
render  it  liable.  , 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |§  1745-1750;  Dec. 
Dig.  §  821.*] 

2.  Municipal  Corporations  (8  821*)— Ob- 
struction on  Sidewalk— Injury  to  Pedes- 
trian-Action Therefor— Peremptory  In- 
structions—Primary Liability. 

The  Richmond  city  charter  (Act  Feb.  3, 
1900;  Acts  1899-1900,  c.  264)  provides  that, 
in  any  action  against  the  city  for  daiAages  for 
negligence  in  the  construction  and  maintenance 
of  its  streets,  etc.,  every  person  liable  with 
the  city  for  such  negligence  shall  also  be  join- 
ed as  defendant,  and  where  there  is  a  judg- 
ment or  verdict  against  the  city,  as  well  as 
the  other  defendant,  it  shall  be  ascertained  by 
either  the  court  or  jur^  which  is  primarily  lia- 
ble. Held,  in  an  action  for  injury  sustained 
b^  falling  against  a  stone  step  on  a  sidewalk, 
tnat  it  was  for  the  jury,  under  the  court*s 
proper  direction,  to  ascertain  whether  the  city 
or  its  codefendant  was  primarily  liable,  as  be- 
tween themselves,  in  the  event  of  verdict  against 
both,  and  the  court  properly  refused  peremptory 
instructions  in  favor  of  the  city  as  to  its  pn- 
mary  liability,  where  there  was  no  evidence  that 
its  codefendant  placed  the  step  where  it  was 
an  obstruction,  and  the  evidence  did  not  prove 
it  had  occupied  that  position  long  enough  to 
justify  the  jury  in  imputing  to  the  city  knowl- 
edge as  to  its  position,  though  there  was  evi- 
dence that  the  city  did  not  place  the  step,  or 
cause  it  to  be  placed,  in  the  position  where  it 
was. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1747;  Dec  Dig.  % 


8.  Trial  (8  253*)— Obstruction  on  Side- 
walk—Injury to  Pedestrian- Instruc- 
tions. 

In  an  action  for  injury  to  a  i>ede8trian, 
who  fell  against  a  stone  step  on  the  sidewalk, 
the  court  refused  to  instruct  that  reasonable 
care  is  defined  as  a  relative  duty,  to  be  deter- 
mined according  to  the  circumstances  of  each 
case,  and  that  a  pedestrian  passing  along  or 
using  that  portion  of  the  sidewalk  immediately 
adjacent  to  the  property  line,  where  obstruc- 
tions are  likely  to  be  found,  must  exercise  great- 
er care  than  one  passing  along  the  center  of  tiie 
sidewalk,  where  there  is  less  probability  of  ob- 
structions. Held  that,  assuming  it  was  proper 
as  an  abstract  proposition  of  law,  it  was  prop- 
erly refused,  because  it  disregarded  evidence  of 
the  actual  position  of  the  step  away  from  the 
building  and  in  the  midst  of  the  sidewalk. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  613-623;    Dec.  Dig.  8  253.*] 

4.  Trial  (8  243*)— Oontradictoby  Instruc- 
tions. 

Two  instructions  are  not  contradictory, 
where  both  correctly  state  the  law,  and  its  ap- 


plication   to    the    particular   case    depends   on 
the  view  the-  jury  may  take  of  the  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  564-566 ;  Dec.  Dig.  8  243.*] 

Error  to  Circuit  Court  of  City  of  Ricli- 
mond. 

Action  by  Alice  Gentry  against  the  City  of 
Richmond  and  another.  There  was  a  judg- 
ment for  plaintiff,  and  the  defendant  city 
brings  error.     Affirmed. 

H.  R.  Pollard  and  Geo.  Wayne  Anderson, 
for  plaintiff  in  error.  F.  T.  Sutton,  Jr.,  E. 
M.  Roscher  and  P.  A.  L.  Smith,  for  defend- 
ant in  error. 

KEITH,  P.  This  was  an  action  by  the 
defendant  in  error,  Alice  Gentry,  against  the 
city  of  Richmond,  to  recover  damages  for  an 
injury  sustained  by  a  fall  caused  by  the  un- 
safe condition  of  the  sidewalk  in  said  city. 

By  an  act  approved  February  3»  1900  (Acts 
1899-1900,  p.  288),  it  is  provided  that  'in  any 
action  against  the  city  to  recover  damages 
against  It,  for  any  negligence  In  the  con- 
struction and  maintenance  of  its  streets,  al- 
leys or  parks,  where  any  person  Is  liable 
with  the  city  for  such  negligence,  every  such 
person  shall  be  Joined  as  defendant  with  the 
city  In  any  action  brought  to  recover  dam- 
ages for  such  negligence,  and  where  there 
is  a  judgment  or  verdict  against  the  city, 
as  well  as  the  other  defendant,  it  shall  be  as- 
certained by  either  the  court  or  the  jury 
which  of  the  defendants  is  primarily  liable 
for  the  damages  assessed." 

Under  this  statute  one  Henry  Holzgrefe 
was  Joined  with  the  city  as  defendant 
There  was  a  verdict  and  Judgment  for  the 
plaintiff.  During  the  trial  several  bills  of 
exception  were  taken,  and  the  case  is  be- 
fore us  upon  a  writ  of  error. 

At  an  early  period  in  the  trial  it  appear- 
ed that  one  Mollen  was  a  tenant  in  actual 
possession  of  the  premises,  which  belonged 
to  the  defendant  Henry  Holzgrefe,  and  the 
city  of  Richmond  moved  the  court  to  dismiss 
the  suit  as  to  it,  because  the  tenant  had  not 
been  made  a  party  defendant,  which  the 
court  refused  to  do,  and  its  refusal  consti- 
tutes the  first  assignment  of  error.  This 
assignment  was  withdrawn  when  the  case 
was  argued  before  us,  and  need  not  be  fur- 
ther considered. 

The  evidence  tends  to  prove  that  Mrs. 
Gentry,  a  widow,  58  years  of  age,  had  llvetl 
for  many  years  in  the  city  of  Richmond  in 
the  immediate  vicinity  of  the  scene  of  tho 
accident,  and  at  the  time  of  its  occurrence 
was  a  nurse  in  the  family  of  William  Myer 
Between  6  and  7  o'clock  on  the  evening  of 
the  28th  of  April,  1908,  while  passing  along 
the  west  side  of  Munford  street,  north  of 
Leigh  street,  going  in  a  northerly  direction 
towards  Brook  avenue,  in  company  with  two 
little  girls,  the  children  of  her  employer,  the 
youngest  of  whom  was  fi.ve  years  old  and 
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the  other  a  few  years  older,  she  came  In  con- 
tact with  a  stone  located  on  the  sidewalk, 
used  as  a  step,  in  front  of  a  side  entrance  to 
a  store  known  as  "No.  700  West  Leigh 
street,'*  that  being  the  corner  building  at  the 
northwest  comer  of  Leigh  and  Munford 
streets,  which  house  was  owned  by  Henry 
Hobsgrefe,  and  occupied  by  M.  Mollen  as  a 
store  and  dwelling.  The  stone  rested  upon 
the  surface  of  the  paved  sidewalk,  and  by 
actual  measurement  was  shown  to  be  3  feet 
6  inches  long  and  1  foot  in  width,  and  on  its 
southern  end,  against  which  the  plaintiff 
claimed  to  have  stumbled,  was  six-tenths  of 
a  foot  In  thickness.  The  evidence  further 
tended  to  show  that  there  was  located  a  gas 
lamp  at  the  southwest  comer  of  Leigh  and 
Munford  streets,  distant  78  feet  from  the 
northern  end  of  said  stone,  and  on  the  same 
side  of  the  street,  in  a  northerly  direction 
from  the  northern  end  of  the  stone,  there 
was  also  located  another  gas  lamp  distant 
about  76  feet,  and  that  there  were  no  inter- 
vening objects  which  could  obstmct  the 
light  thrown  upon  the  stone  from  the  two 
lamps  mentioned  above.  It  further  appears 
that  the  lamps  had  been  lighted. 

It  appears  that  the  plaintiff  stumbled 
over  the  stone,  fell,  and  seriously  hurt  her 
arm ;  that  her  eyesight  was  not  good,  and 
for  that  reason,  at  the  suggestion  of  the 
older  of  the  two  girls,  she  was  placed  on  the 
Inside,  Instead  of  next  to  the  street  line. 
It  seems  that  she  had  often  passed  the  point, 
and  knew  of  the  stone  on  the  sidewalk.  The 
older  of  the  two  girls  also  testified  that  she 
knew  of  the  stone,  and  that  she  herself  had 
used  it  In  going  in  and  out  of  the  house, 
and  that  It  was  generally  used  for  that  pur- 
pose. There  was  also  evidence  tending  to 
show  that  the  stone  was  10  inches  out  from 
the  house,  so  that  the  children  were  accus- 
tomed to  walk  and  play  between  the  stone 
and  the  house.  We  do  not  deem  it  neces- 
sary to  refer  to  the  evidence  as  to  the  char- 
acter and  extent  of  the  plaintiff's  injury,  as 
there  can  be  no  question  that  the  evidence 
upon  that  point  is  quite  sufficient  to  sustain 
the    verdict. 

l^he  second  assignment  of  error  Is  to  the 
refusal  of  the  court  to  grlve  the  following  In- 
strnction  asked  for  by  the  city: 

"The  court  Instructs  the  jury  that  though 
they  believe  from  the  evidence  that  the  step 
in  the  declaration  mentioned  was  an  en- 
croachment upon  the  street,  and  that  the 
plaintiff  received  Injury  by  coming  in  con- 
tact therewith  as  In  the  declaration  alleged, 
and  that  the  same  was  the  proximate  cause 
of  the  accident,  yet.  Inasmuch  as  the  evi- 
dence in  the  case  as  to  the  nature,  size, 
character,  and  use  of  the  step  is  clear,  and 
is  without  conflict,  the  court  Instracts  the 
jury  that  as  a  question  of  law  the  said  step 
was  not  such  an  obstruction  In  the  street  as 
to  render  tibie  city  of  Richmond  liable  for  the 
Injury  resulting  therefrom,  and  they  should 


And  a  verdict  for  the  defendant  the  city  oi 
Richmond." 

The  doctrine  relied  upon  by  the  city  la 
that  whether  one  has  been  gnilty  of  negli- 
gence or  not  is  a  mixed  question  of  law  and 
fact,  to  be  determined  by  the  court  where 
the  facts  are  undisputed  or  conclusively 
proved,  but  where  the  facts  are  disputed  or 
the  evidence  conflicting  to  be  submitted  to 
the  jury,  citing  n  number  of  authorities  from 
this  and  other  courts. 

We  need  not  in  this  case  trouble  our- 
selves with  a  discussion  of  the  authorities 
or  a  determination  of  the  question  presented, 
for  the  facts  take  this  case  entirely  out  of 
their  Influence.  If  this  stone  had  rested 
against  the  side  of  the  house,  then  the  evi- 
dence as  to  its  nature,  size,  character,  use,  and 
position,  being  without  conflict,  it  may  be 
conceded,  would  have  presented  a  question 
of  law  for  the  court  But  the  position  of 
the  stone  la  of  first  Importance,  and  the  evi- 
dence strongly  tends  to  prove  that  it  was 
not  against  tiie  house,  but  was  10  inches 
out  from  the  house— in  a  position  where  it 
was  an  obstruction  and  a  menace  to  those 
using  the  street  We  think  the  court  was 
right  in  refusing  the  instruction  asked  for. 

Bill  of  exceptions  No.  3  is  to  the  refusal 
of  the  court  to  give  instractions  B,  O,  and 
E  as  asked  for  by  the  city. 

Instmction  B  is  as  follows:  "The  court 
instmcts  the  jury  that  inasmuch  as  there  is 
no  evidence  in  this  case  to  show  that  the 
city  of  Richmond  placed  the  step  on  the  side- 
walk, as  In  tlie  first. count  of  the  declara- 
tion alleged,  they,  the  jury,  should  they 
find  on  the  evidence,  under  the  Instructions 
of  the  court,  that  the  plaintiff  is  entitled  to 
recover  against  the  city  of  Richmond,  can- 
not properly  find  that  the  city  of  Richmond 
is  primarily  liable  for  any  damages  assess- 
ed in  favor  of  the  plaintiff." 

Instmction  C:  **The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence, 
under  the  Instructions  of  the  court,  that 
the  city  of  Richmond,  as  well  as  the  other 
defendant,  was  guilty  of  the  negligence  in 
the  declaration  charged  against  them,  and 
that  the  plaintiff,  without  fault  on  her  part 
was  damaged  as  in  the  declaration  alleged, 
then,  in  assessing  the  damages  against  the 
defendants,  they  should  find,  and  so  state 
in  their  verdict  that  the  defendant  other 
than  the  city  of  Richmond  is  primarily  lia- 
ble for  the  damages  so  assessed." 

Holzgrefe.  the  owner  of  the  property,  was 
made  a  defendant  with  the  city  by  virtue 
of  the  provisions  of  its  charter.  It  was 
for  the  jury,  under  proper  directions  from 
the  court,  to  ascertain  whether  he  or  the 
city  was  priuiarlly  liable  as  between  them- 
selves for  the  injury  to  the  plaintiff,  in  the 
event  the  jury  should  find  a  verdict  against 
both  of  them.  We  think  the  court  proper- 
ly refused  Instructions  B  and  C;  for,  while 
there  was  evidence  that  the  city  of  Ridi* 
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mond  did  not  place  the  step  or  cause  it  to 
be  placed  agnlnst  the  bouse,  there  was  no 
evidence  that  the  other  defendant  placed  it 
or  caused  it  to  be  placed  at  a  point  in  the 
street  10  inches  distant  from  the  house,  and 
the  evidence  does  tend  to  prove  that  it  had 
occupied  that  position  for  a  period  suffi- 
cient to  justify  the  jury  in  imputing  to  the 
city  knowledge  as  to  its  position,  or  a  neg- 
lect of  duty  In  not  being  informed  as  to  it 

Instruction  E  is  as  follows:  "The  court 
instructs  the  jury  that  reasonable  care  is 
defined  in  the  instructions  of  the  court  as 
a  relative  duty  to  be  determined  according 
to  the  facts  and  circumstances  of  each  case, 
and  in  this  case  the  court  says  to  the  jury 
that  a  pedestrian  passing  along  or  using 
that  portion  of  the  sidewalk  immediately  ad- 
jacent to  the  property  line,  where  obstruc- 
tions are  more  likely  to  be  found,  must  ex- 
ercise greater  care  than  one  passing  along 
the  center  of  the  sidewalk,  where  there  is 
less  probability  of  obstructions.*' 

Assuming  that  it  properly  states  an  ab- 
stract proposition  of  law,  it  was  properly 
refused,  because  it  leaves  out  of  view  the 
evidence  as  to  the  actual  position  of  the 
step  away  from  the  house  and  in  the  midst 
of  the  sidewalk. 

Instruction  No.  2,  asked  for  by  the  defend- 
ant in  error  and  given  by  the  court,  is  a 
correct  statement  of  the  general  rule  upon 
the  subject,  while  instruction  L,  asked  for 
by  the  dty  and  given  by  the  court,  is  a 
correct  statement  of  the  exception  to  the 
rule.  It  is  true  that  there  la  evidence  tend- 
ing to  show  that  the  defendant  in  error 
knew  of  the  existence  and  position  of  this 
obstruction;  but  it  is  shown  in  evidence 
that  her  eyesight  was  bad,  and  that  circum- 
stance doubtless  had  weight  with  the  jury 
in  determining  whether  or  not  they  would 
apply  the  rule  or  the  exception.  It  is  not 
a  case  of  contradictory  instructions.  Both 
of  them  correctly  state  the  law,  and  its  ap- 
plication to  the  particular  case  depended  up- 
on the  view  the  jury  might  take  of  the  proof. 

The  remaining  objections  to  instructions 
are  as  to  the  order  of  liability  of  the  two 
defendants,  and  we  think  that  question  was 
fairly  submitted  to  the  jury,  and  upon  the 
whole  case  that  the  judgment  of  the  circuit 
court  should  be  affirmed. 

Affirmed. 

HARRISON  and  CARDWELL,  JJ.,  ab- 
sent 


(111  Viu  174) 

CITY  OF  RICHMOND  v.  LAMBERT. 

(Supreme  Court  of  Appeals  of  Virginia.     JuDe 

9,  1910.) 

Municipal  Corpobations  (8  777*)— Obstbuo- 
TioN  IN  Street— INJTJBY  to  Pedestbian— 

LlABIUTT   ThEREFOB. 

A   step  A^  inches   high   and   10%   inches 
wide,  close  up  to  a  building  in  front  of  which  it 


is  placed,  and  used  as  a  means  of  access  to  it 
from  the  street,  does  not  constitute  an  unlawful 
obstruction,  and  does  not  interfere  to  an  ap- 
preciable or  unreasonable  extent  with  the  use 
of  the  sidewalk,  so  as  to  sustain  an  action  by 
a  pedestrian  injured  by  stumbling  over  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1631;  Dec.  Dig.  | 
777.*] 

Error  to  Circuit  Court  of  City  of  Rich- 
mond. 

Action  by  one  Lambert  against  the  City  of 
Richmond  and  others.  There  was  a  judgment 
for  plaintiff,  and  defendant  dty  brings  error. 
Reversed. 

H.  R.  Pollard  and  G.  W.  Anderson,  for 
plaintiff  in  error.  John  A.  Lamb  and  S.  A. 
Anderson,  for  defendant  in  error. 

« 

KEITH,  P.  This  is  an  action  brought  by 
Lambert  against  the  city  of  Richmond  to  re- 
cover damages  for  an  injury  which  was  re- 
ceived by  him  from  a  fall,  due  as  he  contends 
to  the  negligence  of  the  city  of  Richmond  in 
failing  to  keep  its  streets  in  a  reasonably  safe 
condition.  The  particular  ground  of  com- 
plaint stated  in  the  declaration  is  that  there 
was  a  step  on  Williamsburg  avenue,  one  of 
the  streets  of  the  city,  between  Louisiana  and 
Graham  streets,  in  front  of  the  building 
known  as  "No.  3822,"  over  which  the  plain- 
tiff stumbled  and  fell,  and  received  the  in- 
Jury  of  which  he  complains.  In  obedience  to 
a  provision  of  the  charter  of  the  city  of  Rich- 
mond, Segar  Waters,  Orelia  Waters,  and  A. 
Anderson,  who  were  the  "owners,  users,  or 
lessees  of  the  property"  in  front  of  which 
the  step  was  situated,  were  made  parties  de- 
fendant, and  such  proceedings  were  had  as 
resulted  in  a  verdict  and  Judgment  for  the 
plaintiff  for  $2,000,  and  the  case  is  before  us 
upon  a  writ  of  error. 

During  the  progress  of  the  trial  there  were 
many  exceptions  taken  to  the  rulings  of  the 
court;  but  in  the  view  which  we  take  of  the 
case  we  deem  it  unnecessary  to  consider  but 
one  of  them,  a  decision  of  which  will  be  con- 
clusive of  the  controversy. 

The  court  was  asked  to  instruct  the  Jury 
as  follows:  •'The  court  instructs  the  Jury 
that  though  they  believe  from  the  evidence 
that  the  step  in  the  declaration  mentioned 
was  an  encroachment  upon  the  street,  and 
that  the  plaintiff  received  injury  by  coming 
in  contact  therewith  as  in  the  declaration  al- 
leged, and  that  the  same  was  the  proximate 
cause  of  the  accident,  yet,  inasmuch  as  the 
evidence  in  the  case  as  to  the  nature,  size, 
character,  and  use  of  the  said  step  is  clear, 
and  is  without  conflict,  the  court  instructs 
the  Jury  that  as  a  question  of  law  the  said 
step  was  not  such  an  obstruction  in  the  street 
as  to  render  the  city  of  Richmond  liable  for 
the  injury  resulting  therefrom,  and  they 
should  find  a  verdict  for  the  defendant  the 
city  of  Richmond.* 

The  step  in  question  was  4^  inches  high 


•For  other  cues  see  same  topic  and  loction  NUMBER  in  Dec.  ft  Am.  Diss*  1907  to  date,  ft  Reporter  Ind 
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and  10%  Inches  wide,  was  close  up  to  the 
building  In  front  of  which  it  was  placed,  and 
was  used  as  a  means  of  access  to  it  We  are 
of  opinion  that  such  a  step,  in  such  a  place, 
did  not  constitute  an  unlawful  obstruction  in 
the  street,  and  did  not  interfere  to  an  ap- 
preciable or  unreasonable  extent  with  the 
use  of  the  sidewalk. 

In  Parrish  v.  City  of  Huntington,  67  W. 
Va.  286,  50  S.  E.  416,  it  Is  said: 

**A  municipal  corporation  is  not  an  insurer 
against  accidents  upon  streets  or  sidewalks. 
Nor  is  every  defect  therein,  though  it  may 
cause  the  injury  sued  for,  actionable.  It  is 
sufficient  if  the  street  is  in  a  reasonably  safe 
condition  for  travel  in  the  ordinary  modes, 
with  ordinary  care,  by  day  or  n^ht;  and 
whether  so  or  not  is  a  practical  question,  to 
be  determined  in  each  case  by  its  particular 
circumstances. 

•'Where  the  evidence  is  without  conflict, 
and  it  is  clear  and  conclusive  therefrom  that 
a  particular  obstruction  existed  upon  the 
sidewalk  of  the  street  of  a  municipal  corpora- 
tion, it  is  a  question  of  law  as  to  whether  or 
not  the  obstruction  was  such  as  to  render  the 
sidewalk  not  in  a  reasonably  safe  condition, 
and  thereby  make  the  corporation  liable  in 
damages  to  a  person  injured  by  reason  there- 
of." 

In  Robert  v.  Powell,  168  N.  Y.  411,  61  N. 
B.  609,  55  L.  R,  A.  775,  85  Am.  St  Rep.  673, 
it  was  held  that  a  stepping-stone  to  facilitate 
access  to  carriages,  placed  near  the  edge  of 
the  sidewalk,  which  does  not  interfere  in  the 
leadt  with  the  use  of  the  roadway,  or  to  an 
appreciable  extent  with  the  use  of  the  side- 
walk, is  not  a  nuisance,  so  as  to  give  a  foot 
passenger,  injured  by  stumbling  over  it  in  at- 
tempting to  cross  the  street  at  a  time  when 
it  is  plainly  visible,  a  right  of  action  against 
the  owner.  In  the  course  of  the  opinion  the 
court  said :  ''The  stepping-stone  in  this  case, 
located  upon  the  sidewalk  in  front  of  a  pri- 
vate house,  was  a  reasonable  and  necessary 
use  of  the  street,  not  only  for  the  convenience 
of  the  owner  of  the  house,  but  for  other  per- 
sons who  desired  to  visit  or  enter  the  house 
for  business  or  other  lawful  purpose.  It  did 
not  inte'rf ere  in  the  least  with  the  use  of  the 
roadway  or  bed  of  the  street,  nor  did  it  in- 
terfere to  any  appreciable  or  unreasonable  ex-, 
tent  with  the  use  of  the  sidewalk.  There 
was  8  feet  of  a  clear  open  space  upon  the 
sidewalk  for  the  use  of  travelers;  and  the 
fact  that  the  plaintiff,  while  hurrying  in  the 
nighttime  to  take  a  cab,  stumbled  over  the 
stone,  when  the  place  was  well  lighted  and 
the  object  plainly  visible,  does  not  prove,  or 
tend  to  prove,  that  the  defendant  was  guilty 
of  any  wrong  or  breach  of  duty  in  maintain- 
ing the  stepping-stone  in  front  of  her  house. 


It  Is  true  that  the  plaintiff  was  injured;  but 
that  was  the  result  of  an  accident  due  pos- 
sibly to  his  own  fault,  bnt  at  all  events  not 
to  any  fault  on  the  part  of  the  defendant,  or 
to  any  unlawful  obstruction  by  the  defend- 
ant of  the  Street" 

In  Dubois  V.  Kingston,  102  N.  Y.  219,  6  N. 
E.  273,  55  Am.  Rep.  804,  a  stepping-stone  3 
feet  4  inches  in  length  and  20  inches  wide 
was  placed  on  the  edge  of  the  sidewalk.  The 
court  observed  that  the  stone  was  not  of  un- 
usual size,  or  located  in  an  improper  place, 
and  that  it  would  be  extending  the  liability 
of  cities  too  far  to  hold  them  liable  for  per- 
mitting stepping-stones  on  the  edge  of  side- 
walks. 

In  Wolff  V.  District  of  Columbia,  196  U. 
S.  152,  25  Sup.  Ct  198,  49  L.  Ed.  426,  the 
court  said:  "There  are  objects  which  sub- 
serve the  use  of  streets,  and  cannot  be  con- 
sidered obstructions  to  them,  although  some 
portion  of  their  space  may  be  occupied." 

"It  would  be  adding  to  the  corporate  lia- 
bility beyond  reasonable  limits,"  said  Mr. 
Justice  Miller  in  Dubois  v.  Kingston,  supra, 
"to  hold  that  stepping  .stones,  which  are  al- 
most a  necessity  in  providing  for  the  inter- 
est, comfort,  and  convenience  of  the  public 
in  the  maintenance  of  walks,  avenues,  and 
streets,  constitute  a  nuisance  or  obstruction, 
and  that  corporations  are  liable  for  damages 
by  reason  of  accidents  caused  thereby." 

The  cases  we  have  cited  have  dealt  spe- 
cifically with  objects  such  as  hydrants,  hitch- 
ing posts,  telegraph  poles,  awning  posts,  and 
stepping-stones  in  the  sidewalk  next  to  the 
street  or  curb,  and  they  have  been  held  not 
to  constitute  a  nuisance,  but  to  be  a  reason- 
able and  necessary  use  of  the  street.  In  the 
case  before  us  the  stepping^tone  was  equal- 
ly useful  and  equally  necessary  to  the  enjoy- 
ment of  the  premises  in  front  of  which  it  was 
placed;  indeed,  it  subserved  the  convenience 
of  a  greater  number  of  persons  than  a  horse- 
block would  have  done.  The  number  of  such 
steps  in  this  city  is  very  great.  To  compel 
their  removal  would  be  a  great  hardship,  and 
we  think  it  may  safely  he  left  to  the  city  to 
determine  when  their  removal  should  be  re- 
quired. 

This  case  is  to  be  differentiated  from  that 
of  City  of  Richmond  v.  Gentry,  08  S.  E.  274, 
by  the  fact  that  the  stone  in  that  case  was  10 
inches  from  the  •building  in  front  of  which  it 
was  placed,  and,  therefore,  in  the  midst  of 
the  sidewalk. 

We  are  of  opinion  that  the  court  erred  in 
refusing  to  grant  instruction  G,  and  that  for 
this  error  its  judgment  must  be  reversed. 

Reversed. 

HARRISON,  X,  absent 
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HARGR  iVB'S  ABMTR  v.   SHAW  I-AND  & 

TIMBER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9.  1910.) 

1.  Railroads  (8  362*)— Injubies  to  Pebsows 
CM  Track—N^egligence— Absence  of  Head- 
light. 

The  mere  failure  of  defendant,  operating 
a  railroad,  to  have  on  its  engine  a  headlight, 
when  not  required  by  statute,  did  not  consti- 
tute negligence,  other  equally  efficient  means 
of  warning  one  on  the  track,  such  as  the  blow- 
ing of  whistles,  etc.,  being  used;  it  appearing 
that  the  end  of  the  locomotive  was  red  hot,  and 
could  be  seen  for  a  long  distance. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1249 ;  Dec  Dig.  §  362.*] 

2.  Railroads  (§  39S*)— Injxjby  to  Pebson  on 
Track— CoNTRiBUTOBY  Negligence. 

In  an  action  for  death  of  one  run  over  by 
a  train  while  walking  on  the  track,  evidence 
held  to  show  that  deceased  was  guilty  of  con- 
tributory negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1360 ;   Dec.  Dig.  §  39a*] 

&  Railboads  (S  358*)— Injubies  to  Licen- 
sees ON  Tback— Care  Required. 

Where  employes  of  a  sawmill  company, 
which  was  operating  a  narrow-gauge  logging 
road,  were  accustomed  to  use  the  track  in 
going  to  and  from  work,  they  were  licensees, 
of  whose  safety  the  railroad  company  was  not 
an  insurer,  and  all  that  a  licensee  was  entitled 
to  demand  is  that,  while  exercising  reasonable 
care  for  his  own  safety,  the  railroad  should 
exercise  ordinary  care  not  to  expose  him  to 
danger. 

[£>d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S§  1236-1237;    Dec  Dig.  S  358.*] 

4.  Appeal  and  Error  ($  1061*)— Habkless 
Error— Direction  op  verdict. 

While  directing  a  verdict  is  not  in  accord- 
ance with  the  practice  in  Virginia,  yet,  where 
it  appears  that  no  other  verdict  could  have  been 

Sroperiy  rendered,  the  error  in  directing  a  ver- 
ict  was  harmless,  and  the  judgment  will  not 
be  reversed  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4211 ;   Dec  Dig.  i  1061.*] 

Error  to  Circuit  Court,  Southampton  Coun- 
ty. 

Action  by  James  A.  Hamlin,  administrator 
of  Willie  Hargrave,  deceased,  against  the 
Shaw  Land  &  Timber  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Jno.  N.  Sebrell,  Jr.,  and  N.  T.  Green,  for 
plaintiff  In  error.  D.  Lawrence  Groner,  for 
defendant  in  error. 

BUCHANAN,  J.  The  plaintirs  intestate 
was  run  over  and  killed  by  a  locomotive  of 
the  defendant  company  which  was  operating 
a  narrow-gauge  logging  rail,  or  tram  road. 
This  action  was  brought  to  recover  damages 
therefor. 

The  only  gronnd  of  alleged  negligence 
which  the  proof  tends  to  sustain  is  that  the 
defendant  company,  on  the  night  of  the  ac- 
cident, was  operating  its  locomotive  without 
a  headlight 

It  appears  from  the  record,  considered  as 


on  a  demurrer  to  the  evidence,  that  the  de- 
fendant company  operated  a  sawmill  plant 
In  Southampton  county,  where  it  owned 
certain  timber  which  It  was  converting  inta 
lumber.  Its  mill  was  located  on  its  own 
property  a  few  hundred  yards  from  Ivor 
depot,  a  station  on  the  Norfolk  &  Western 
Railway.  From  the  depot  to  the  sawmill  and 
from  the  sawmill  down  into  the  woods,  the 
defendant  owned  and  operated  a  narrow* 
gauge  rail,  or  tram  road,  which  was  five  or 
six  miles  In  length.  The  road  was  used  by 
the  defendant  company  to  bring  logs  and 
timber  from  the  woods  to  the  mill,  to  haul 
lumber  to  Ivor  depot,  and  to  bring  supplier 
from  the  depot  to  the  mill  and  to  the  log- 
ging camp  in  the  woods  near  the  mill.  About 
12  feet  from  the  defendant's  railway  track 
it  had  built  four  or  five  "shacks"  or  "shan- 
ties," which  some  of  its  125  employ^  work- 
ing at  the  sawmill  used  as  dwellings.  Of 
those  so  using  them  was  the  plaintiff's  in- 
testate. The  usual  and  customary,  If  not 
the  only  direct  and  practicable,  route  from 
these  shanties  to  Ivor  depot  where  storea 
were  located  at  which  the  defendant's  em- 
ployes purchased  supplies,  was  along  and  on 
the  railway,  and  this  fact  was  well  known  to 
the  defendant  company.  While  it  had  no 
schedule  for  operating  its  locomotive  and 
cars,  the  train  generally  ran  between  the 
hours  of  7  o'clock  a.  m.  and  6  o'clock  p.  m. 
On  the  day  of  the  accident  the  decedent,  aft- 
er working  hours,  went  from  the  mill  to  Ivor 
station,  purchased  some  supplies,  and  while  on 
his  return  trip,  between  8  and  9  o'clock  at 
night,  was  struck  by  the  locomotive  of  the  de- 
fendant, which  inflicted  Injuries  causing  his 
death.  When  so  struck,  the  locomotive  was 
being  operated  without  a  headlight  but  its 
front  end,  on  account  of  some  defect,  was 
red  hot.  The  plaintiff's  Intestate  and  the 
locomotive  were  approaching  each  other. 
The  railway  was  straight  and  the  red  hot 
front  of  the  locomotive  could  be  seen  a  mile 
from  the  shanties,  a  few  feet  from  where  the 
accident  occurred.  The  whistle  of  the  loco- 
motive was  blown  four  different  times  with- 
in that  mile — for  the  station  about  a  mile 
away,  then  for  the  crossing  %  of  a  mile  off, 
again  when  at  a  distance  of  200  yards  from 
the  shanties,  and  again  when  they  were  only 
50  yards  distant  The  engineer, -who  was  at 
his  post  of  duty  looking  ahead  and  could  see 
30  or  40  feet  in  front  of  the  locomotive  by 
the  light  of  its  red  hot  end,  did  not  see  the 
plaintiff's  Intestate.  One  of  the  men  run- 
ning on  the  train  occupied  the  seat  of  the 
fireman  (who  was  firing  at  the  time),  look- 
ing ahead,  saw  the  locomotive  strike  some- 
thing which  at  first  he  thought  was  an  old 
pair  of  pants  lying  on  the  railway.  *^he 
engine  struck,"  he  testified,  "what  I  took  to  be 
an  old  pair  of  pants,  and  it  commenced  te 
roll,  and  it  seemed  I  discerned  the  limbs  of 
something,  and  I  turned  to  the  fireman  and 


•For  other  cases  see  same  topio  and  ssction  NUIIBBR  In  Dec  *  Am.  Digs.  1907  U>  date,  ft  Reportor  Indszas- 
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said,  'I  believe  you  strack  a  man';  and  he 
said,  'Get  down  and  look';  and,  when  I  got 
where  I  supposed  was  the  rags,  I  saw  a 
man  lying  in  the  form  I  thought  was  the 
rags."  The  engine  was  running  at  that  time 
about  four  miles  an  hour,  and  could  have 
been  stopped  in  30  feet 

If  tiiere  had.  been  a  headlight,  it  would 
have  lighted  up  the  track  30  or  40  yards 
in  front  of  the  engine. 

The  plaintiff's  counsel  insists  that,  under 
the  facts  disclosed  by  the  record,  the  plain- 
tifTs  Intestate  was  not  a  mere  licensee  but 
an  Invitee.  Conceding,  without  deciding,  that 
this  is  4Tue,  what  d&gree  of  care  did  the  de- 
fendant company  owe  to  the  plaintiff's  in- 
testate? 

In  the  recent  case  of  Clark  v.  Fehlhaber, 
106  Va.  803,  56  S.  E.  817,  13  L.  R.  A.  (N. 
S.)  442,  it  was  held  that  it  was  the  duty  of 
the  owner  of  premises  to  keep  them  in  a 
reasonably  safe  condition  for  those  who 
may  enter  thereon  by  his  invitation,  express 
or  implied.  He  is  not  an  insurer  of  their 
safety,  and,  in  order  to  hold  him  liable  for 
any  injury  occurring  on  the  premises,  it  must 
have  been  the  natural  and  probable  result  of 
the  condition  of  the  premises,  and  one  which 
under  the  circumstances  he  ought  reasonably 
to  have  foreseen  might  probably  occur. 

It  Is  not  claimed  that  the  premises  upon 
which  the  plaintUTs  decedent  was  traveling 
was  unsafe  or  dangerous  in  any  respect  ex- 
cept from  the  running  of  the  locomotive  and 
cars  upon  them.  That  the  locomotive  and 
cars  would  run  upon  the  rail,  or  tram  road 
was  as  well  known  to  the  plaintiff's  intestate 
as  It  was  to  the  defendant  company.  The 
fact  that  the  locomotive  was  running  at  the 
time  of  the  accident  after  night,  and  that  it 
seldom  ran  after  six  o'clock  in  the  evening, 
was  not  negligence  on  the  part  of  the  defend- 
ant. It  had  the  right  to  run  its  locomotive 
at  any  time.  If  in  running  at  an  unusual 
or  unexpected  hour  on  the  night  of  the  ac- 
cident It  had  failed  to  exercise  reasonable 
care  to  give  the  plaintiff's  intestate  warning 
of  tliat  fact  and  of  its  approach,  then  there 
might  be  ground  for  claiming  that  it  was 
negligent;  but  the  uncontradicted  evidence 
shows  that,  while  the  locomotive  had  no 
headlight,  its  front  end  was  red  hot,  and 
could  be  seen  on  the  straight  line  of  road 
a  mile,  and  that  the  whistle  of  the  locomotive 
was  blown  at  that  distance  for  the  station, 
again  a  quarter  of  a  mile  nearer  for  the 
crossing,  then  within  200  yards,  and  then 
within  50  yards  of  where  the  accident  oc- 
curred. This  was  clearly  sufficient  to  warn 
the  plaintiff's  intestate  of  the  approach  of 
the  locomotive,  and,  If  there  had  been  a  head- 
light, it  could  not  have  been  seen  by  biP'. 
any  farther  tban  the  red-hot  end  of  the  loco- 
motive. The  mere  failure  to  have  a  head- 
•igbt;  when  not  required  by  statute,  cannot 
be  considered  negligence  when  other  means 
of  warning  the  plaintiff's  intestate  of  the  ap- 


I  proach  of  the  locomotive,  equally  efficient 
were  used. 

But  If  the  failure  to  have  a  headlight 
were  negligence,  the  plaintiff's  Intestate  was 
clearly  guilty  of  contributory  negligent'. 
If  he  was  walking  on  the  railroad,  as  tlie 
declaration  alleges,  he  could  not  have  failed 
In  the  exercise  of  due  care  to  soe  the  red- 
hot  end  of  the  locomotive  as  it  approached, 
neither  could  he  have  failed  to  hear  the 
whistle  which  was  blown,  as  before  stated, 
four  several  times  as  it  approached  him, 
once  within  200  yanls  and  again  within  50 
yards  of  the  point  where  he  was  Injured. 
If  he  was  lying  down  on  or  near  the  track, 
as  the  evidence  tends  to  show,  he  was  plain- 
ly guilty  of  contributory  negligence. 

But  It  is  insisted  that,  even  if  he  were 
guilty  of  contributory  negligence,  he  was  en- 
titled to  recover  upon  the  doctrine  of  **the 
last  clear  chance."  This  contention  is  based 
upon  the  theory  that,  if  the  defendant's  loco- 
motive had  been  operated  with  a  headlight, 
those  in  charge  of  the  locomotive  would,  or 
in  the  exercise  of  reasonable  care  could,  have 
discovered  the  peril  of  the  plalntiflTs  intes- 
tate, and  have  avoided  the  accident. 

Conceding  that  the  accident  might  have 
been  avoided  if  there  had  been  a  headlight 
was  it  the  duty  of  the  defendant  to  operate 
its  locomotive  with  a  headlight,  when,  as  we 
have  seen,  the  means  used  to  warn  the  plain- 
tiff's intestate  of  the  approach  of  its  locom- 
tive  was  sufficient  for  that  purpose? 

The  owner  of  premises  upon  which  another 
is  Invited,  expressly  or  impliedly,  to  come,  is 
not  an  insurer  of  that  other's  safety,  and  all 
that  the  invitee  is  entitled  to  demand  or  ex- 
pect is  that  while  exercising  reasonable  care 
for  his  own  safety,  the  owner  of  the  prem- 
ises will  likewise  use  ordinary  care  not  to 
expose  him  to  danger.  In  order  to  hold  the 
owner  liable  for  an  Injury  occurring  on  the 
premises,  it  must  have  been  the  natural  and 
probable  result  of  the  condition  of  the  prem- 
ises, and  one  which,  under  the  circumstances, 
he  ought  reasonably  to  have  foreseen  might 
probably  occur.  Clark  v.  Fehlhaber,  supra, 
and  authorities  cited. 

Tested  by  this  rule,  the  defendant  was  not 
liable  under  the  rule  of  the  last  clear  chance 
for  operating  its  locomotive  without  a  head- 
light The  means  used  to  warn  the  plaintiff's 
intestate  of  the  approach  of  the  locomotive 
were  ample,  as  we  have  seen,  If  he  had  been 
exercising  due  care  or  any  care  whatever  on 
his  own  part.  The  injury  wa.*;  not  the  natu- 
ral and  probable  res-ult  of  the  defendant's 
running  Its  locomotive  with  the  warnings 
given,  nor  was  the  injury  one  which  the  de- 
fendant, under  the  circumstances  disclosed 
by  the  record,  ought  reasonably  to  have  fore- 
seen might  probably  occur.  It  was  not  its 
duty  to  provide  means  not  necessary  for  the 
running  of  its  locomotive  or  for  giving  the 
plaintlfTs  Intestate  sufficient  warning  of  its 
approach  merely  to  enable  it  to  protect  him 
from  the  result  of  bis  own  negligence  while 
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on  the  defendant's  premises.  To  bold  the 
owner  of  premises  liable  for  falling  to  provide 
in  advance  appliances  for  the  purpose  of  pro- 
tecting an  invitee  from  the  result  of  his  own 
negligence  when  his  peril  could  have  been 
discovered  by  the  use  of  such  appliance  and 
the  injury  avoided  would  be  requiring  not 
ordinary  care  but  extraordinary  care  for  the 
safety  of  the  invitee.  The  law  does  not  im- 
pose such  a  duty  upon  the  owner  to  an  in- 
vitee upon  his  premises. 

Considered  as  upon  a  demurrer  to  the  evi- 
dence, we  are  of  opinion  that  the  plaintiff's 
Intestate  was  not  entitled  to  recover  in  this 
case. 

The  action  of  the  trial  court  In  directing 
the  jury  to  And  a  verdict  for  the  defendant 
is  assigned  as  error.  While  directing  a  ver- 
dict is  not  in  accordance  with  the  practice 
in  this  state,  yet  where  it  appears,  as  in  this 
case,  that  no  other  verdict  could  have  been 
properly  rendered,  the  error  was  harmless, 
andi  the  judgment  fwlU  not  be  reversed  on 
that  ground.  Taylor  v.  B.  &  O.  Ry.  Ck).,  108 
Va.  817,  62  S.  B.  798,  and  cases  cited. 

The  judgment  of  the  circuit  court  must  be 
affirmed. 

Affirmed. 

HARRISON  and  OARDWELL,  JJ.,  absent 


(111  Va.  121) 

MONK   et   al.   t.    EXPOSITION   DEEPWA- 
TBR  PIER  CORPORATION  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

L  Mechanics'  Liens  (§  263*)— Enfobcement 
— Parties. 

Though  proper  parties,  in  the  absence  of 
statute  requiring  it,  subsequent  incumbrancers 
are  not  necessary  parties  m  a  suit  to  enforce 
a  mechanic's  lien. 

J  Ed.   Note.— For  other  cases,  see  Mechanics* 
ens,  Cent.  Dig.  f  476 ;  Dec.  Dig.  {  263.*] 

2.  Mechanics'  Liens  (|  235*)— E?nfobcement 
—Limitations— Bbinging  in  Subsequent 
Incumbbancers. 

A  suit  to  enforce  a  mechanic's  lien,  under 
Code  1904,  §§  2481,  2484.  requiring  a  suit  to 
be  brought  within  six  months,  and  declaring 
that  the  liens  may  be  enforced  in  equity,  and 
when  a  suit  is  brought  all  persons  entitled  to 
any  lien  may  file  petitions  for  the  enforcement 
of  their  resi)ective  interests,  etc.,  must  be  con- 
ducted as  other  suits  in  eqirity  to  subject  prop- 
erty to  the  payment  of  liens :  and  where  a  suit 
to  enforce  a  lien  is  brought  against  the  debtor 
within  the  time  fixed,  the  failure  to  implead 
within  the  time  a  subsequent  incumbrancer, 
within  section  2483,  does  not  defeat  the  lien 
as   against   the   incumbrancer. 

[E3d.   Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  418;    Dec.  Dig.  §  23r3.*] 

3.  Mechanics'  Liens  (§  204*)— Enfobcement 
—Pasties— Detebmi nation  of  Entibe  Con- 
tboverst. 

The  lien  claimant,  by  making  the  subse- 
quent incumbrancer  a  party,  enables  the  court 
to  determine  the  entire  controversy. 

[Ed.  Note.— For  other  cases,   see   Mechanics' 
l/ens.  Cent.  Dig.  §  482;    Dec.  Dig.  §  204.*] 


4.  Liens  (|  22*)— Hnfobceioent— Actions. 

A  lien  creditor  may  sue  on  behalf  of  him- 
self and  other  lien  creditors  to  subject  the  propn 
erty  to  the  payment  of  the  liens,  and  such  other 
creditors  may  come  into  the  suit  by  petition 
or  under  a  decree  for  account  and  on  the  re- 
turn of  the  account  the  court  may  sell  the  prop- 
erty and  distribute  the  proceeds  among  those 
entitled  thereto. 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent. 
Dig,   §   32;    Dec.   Dig.   J  22.*] 


5.  Limitation  op  Actions  (§   172*)— Pabty 
Entitled  to  Plead  Limitations. 

Generally  one  creditor  may  set  up  limita- 
tions to  defeat  the  demand  of  a  co-creditor ;  but 
to  sustain  the  plea,  it  must  be  shown  that  the 
co-creditor's  debt  is  barred  as  between  himself 
and  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §  657;   Dec.  Dig.  {  172.*] 

Appeal  from  Circuit  Court,  Norfolk  Coun- 
ty. 

Suit  \yy  John  Monk  and  another  against 
the  Exposition  Deepwater  Pier  Corporation 
and  others.  From  a  decree  of  dismissal, 
plaintiffs  appeal.     Reversed  and  remanded. 

JefTrles,  Wolcott,  Wolcott  &  Lankford,  for 
appellants.    W.  L.  Williams,  for  appellees. 

WHITTLE,  J.  This  is  a  suit  in  equity  by 
the  appellants,  who  were  general  contract- 
ors, originally  against  the  appellees,  the  Ex- 
position Deepwater  Pier  Corporation  and  the 
stockholders,  under  Code  Va.  1904,  |  2484,  to 
subject  their  property,  known  as  "the  Deep- 
water  Pier,"  to  a  mechanic's  lien  thereon 
amounting  to  $5,913.94. 

This  suit  was  admittedly  brought  within 
six  months  from  the  time  when  the  whole 
amount  covered  by  the  lien  became  payable^ 
as  prescribed  by  section  2481. 

The  second  lien  on  the  property  in  question 
is  a  deed  of  trust  executed  by  the  owners  to 
W.  L  MTlUlams,  trustee,  to  secure  $40,000 
in  bonds  issued  by  the  corporation.  After 
the  expiration  of  the  six  months,  the  plain- 
tiffs in  the  original  bill  filed  an  amended  and 
supplemental  bill,  making  the  trustee  and 
holders  of  the  bonds  parties. 

In  the  decree  appealed  from  the  circuit 
court  dismissed  both  the  original  and  amend- 
ed and  supplemental  bills  as  to  the  trustee 
and  holders  of  the  bonds,  because  the  suit 
against  them  was  not  brought  within  the  six 
months.  In  other  words,  the  holding 
amounts  to  this:  That,  though  a  suit  to 
enforce  a  mechanic's  lien  is  brought  within 
due  time  against  the  debtor  upon  whose  prop- 
erty the  Hen  rests,  the  failure  to  implead 
subsequent  lienors  within  six  months  defeats 
the  lien  so  far  as  such  incumbrancers  are 
concerned. 

This  is  plainly  an  erroneous  construction 
of  the  mechanic's  lien  act.  There  is  no  stat- 
utory requirement  that  subsequent  incum- 
brancers shall  be  made  parties,  and«  though 
they  are  proper  parties,  they  are  not  neces- 
sary parties  to  such  suit. 


•For  Qth%r  caaea  ■••  aam*  topic  and  section  NUMBER  in  Dec  ft  Am.  Digi.  1907  to  dato,  ft  Beportor  XndoxM 
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Section  2481  prescribes  the  six  months'  lim- 
itation, and  section  24S4  declares  that  such 
liens  may  be  enforced  in  a  court  of  equity, 
and  that  when  a  suit  is  brougrht  for  that  pur- 
pose all  parties  entitled  to  any  such  lien 
against  the  property  bound  thereby  may  file 
petitions  in  the  main  case  for  the  enforce^ 
ment  of  their  respective  liens,  to  have  the 
same  effect  as  if  an  independent  suit  were 
brought  by  each  claimant,  and  the  only  prior- 
ity among  them  is  In  favor  of  the  subcon- 
tractor over  the  general  contractor.  The 
statute  prescribes  no  form  of  procedure,  and 
such  suits  are  to  be  conducted  as  other  suits 
in  equity  to  subject  property  to  payment  of 
liens.  It  is  settled  practice,  in  the  case  of 
lien  creditors  of  a  living  person  or  a  corpor- 
ation, that  a  suit  will  lie  by  one  creditor  on 
behalf  of  himself  and  other  lien  creditors; 
and  such  other  creditors  may  come  into  the 
suit  by  petition,  or  under  a  decree  for  ac^ 
count,  and  prove  their  liens  before  the  mas- 
ter, to  whom  an  account  of  liens  is  referred. 
On  the  return  of  the  account,  the  court  sells 
the  property  of  the  debtor  and  distributes 
the  proceeds  among  those  entitled,  as  their 
rights  appear.    1  Bar.  Gby.  Pr.  (1st  Ed.)  270. 

Such  suit  is  in  no  sense  a  suit  against  oth- 
er lien  creditors  of  the  common  debtor,  even 
when  convened  as  parties  defendant  No  re- 
lief is  sought  against  them ;  and,  where  such 
course  is  adopted,  they  are  thus  impleaded 
as  matter  of  convenience  to  enable  the  court 
to  audit  liens,  and  transfer  the  charge  from 
the  property  to  the  purchase  money.  In  this 
way  the  court  offers  an  unincumbered  title 
to  intending  purchasers,  and,  in  the  interest 
of  all  concerned,  the  land  Is  sold  to  best  ad- 
vantage. 

In  Fidelity  Loan,  etc.,  Co.  v.  Dennis,  93 
Ya.  504,  at  page  508,  25  S.  E.  546,  at  page 
547,  Riely,  J.,  observes :  "The  statute,  besides 
preserving,  in  a  distribution  of  the  proceeds 
of  sale  of  the  property,  the  equitable  princi- 
ple of  natural  Justice,  which  is  the  basis  of 
the  mechanic's  lien  law,  of  giving  to  each 
lienor  the  benefit  of  his  particular  security, 
keeps  also  in  view  the  settled  practice  in  this 
state,  which  requires  that  the  liens  and  in- 
cumbrances upon  real  estate,  with  their 
amounts  and  priorities  shall  be  ascertained 
and  determined  before  it  is  sold,  in  order 
that  the  parties  Interested  may  know  how  to 
act  to  protect  their  respective  interests." 
See,  also,  Shultz  v.  Hansbrough,  33  Grat.  567, 
577 ;  Bailey  Const  Co.  v.  Purcell,  88  Va.  300, 
13  S.  E.  4^6. 

These  cases  and  others  Illustrate  the  prin- 
ciple that  the  two  classes  of  litigation  are 
analogous,  and  controlled  by  the  same  con- 
siderations, and  subject  to  similar  rules  of 
equity  practice. 

Section  2483  (after  declaring  that  "no  lien 
or  incumbrance  upon  the  land  created  before 
the  work  was  commenced  or  materials  fur- 
nished shall  operate  upon  the  building  or 
structure  erected  thereon,  or  materials  fur- 
oished  for  and  used  in  the  same,  until  the 
Urn  in  favor  of  the  person  doing  the  work 


or  furnishing  the  materials  shall  have  been 
satisfied")  provides:  "Nor  shall  any  Hen  or 
incumbrance  upon  the  land  created  after  the 
work  was  commenced  or  materials  furnished 
operate  on  the  land  or  such  building  or  struc- 
ture untU  the  Uen  in  favor  of  the  parties  do- 
ing the  work  or  furnishing  the  materials 
shall  have  been  satisfied." 

Under  the  plain  language  of  this  enact- 
ment, it  was  necessary  for  the  court  to  hold 
that  the  appellants  had  no  mechanic's  lien 
against  the  Exposition  Deepwater  Pier  Cor- 
poration itself  (there  being  no  pretense  that 
such  lien  had  not  been  satisfied),  in  order  to 
give  priority  to  the  subsequent  deed  of  trust ; 
and  the  fact  that  the  appellants  had  such  a 
lien,  if  not  a  concessum  in  the  case,  is  indis- 
putably established. 

It  is  true  that  in  some  cases  one  creditor 
may  set  up  the  statute  of  limitations  to  defeat 
the  demand  of  another  creditor  against  the 
common  debtor:  but  to  sustain  such  plea  it  is 
essential  to  show  that  the  co-creditor'a  debt  is 
barred  as  between  himself  and  his  debtor. 
McCartney  v.  Tyrer,  M  Va.  188,  28  S.  B.  419; 
Callaway's  Adm'r  v.  Saunders^  99  Va.  850,  88 
S.  B.  182. 

In  the  case  of  De  La  Vergne  Refrigerating 
Mach.  Co.  V.  Montgomery  Brewing  Co.,  57 
Fed.  Ill,  6  C.  C.  A.  272,  the  United  States 
Circuit  Court  of  Appeals  of  the  Fifth  Cir- 
cuit, in  construing  the  Alabama  statute, 
which  is  substantially  the  same  as  the  Vir- 
ginia act,  says :  "If  suit  for  the  enforcement 
of  the  lien  be  commenced  against  the  owner 
or  proprietor  within  six  months  after  the 
maturity  of  the  indebtedness  secured  by  It, 
the  lien  is  not  lost;  and  our  opinion  is  that 
incumbrancers  may,  at  any  subsequent  time, 
be  made  parties  to  the  proceeding.  The  ob- 
ject in  making  them  parties  is  to  ascertain 
and  adjust  the  priorities  in  the  property 
charged  with  the  Hen,  and  to  make  the  Judg- 
ment in  the  proceeding  binding  on  them. 
The  effect  of  not  making  them  parties  is 
simply  to  exempt  them  from  being  concluded 
by  the  Judgment.  ♦  ♦  ♦  It  seems  clear  to 
us  that  the  effect  of  not  making  them  parties 
is  not  to  lose  the  lien." 

The  cases  relied  on  by  counsel  for  the 
appellees  are  controlled  by  local  statutes  and 
have  no  application  to  a  case  arising  un- 
der the  Virginia  statute,  the  provisions  of 
which  are  essentially  dissimilar. 

The  remaining  assignment  of  error  de- 
manding consideration  complains  of  the  fail- 
ure of  the  trial  court  to  hold  that  under  the 
facts  in  the  case  stockholders  of  the  Exposi- 
tion Deepwater  Pier  Corporation  are  person- 
ally liable  upon  their  stock  subscriptions  to 
pay  a  sufficient  sum  to  discharge  the  appel- 
lants' debt 

We  do  not  think  it  necessary  to  pass  upon 
that  assignment  at  this  time.  The  lien  of 
the  appellants,  as  we  have  seen,  amounts  only 
to  $5,913.94,  and  the  commissioner  ascertains 
the  value  of  the  property  upon  which  the  lien 
rests  to  be  $10,000.  Therefore  the  necessity 
for  a  call  upon  stockholders  for  any  install- 
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ment  upon  their  stock  is  not  likely  to  arise. 
If,  however,  the  real  estate  should  prove  In- 
adequate to  satisfy  the  lien,  appellants  are 
not  to  be  concluded  by  the  decree  under  re- 
view from  seeking  such  relief  as  they  may  be 
entitled  to,  if  any,  against  the  stockholders. 

For  these  reasons,  the  decree  of  the  circuit 
court  is  reversed,  and  the  case  remanded  for 
further  proceedings,  to  be  had  therein  not  in 
conflict  with  the  views  expressed  in  this 
opinion. 

Reversed. 

HARRISON,  J.,  absent 


(111  Va.  U4) 


MINICK  V.  WOODS* 


(Supreme  Court  of  Appeals  of  Yirginla.    June 

9,  IMO.) 

1.  Public  Lands  (j  188*)  —  Disposal  of 
Lands  or  Statb-hJavbat--Titlb  op  Gavb- 

t         ATOB. 

On  a  caveat  to  an  application  for  a  erant 
of  public  land,  founded  on  the  better  right  of 
the  caveator,  ne  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  infirmity  of  the 
title  of  the  caveatee. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  183.*] 

2l  Pubuo  Lands  (|  183*)  —  Disposal  or 
Lands  op  State  —  Caveat  —  Issues  and 
Pboof. 

A  caveator  against  an  application  for  a 
grant  of  public  land  must  state  in  his  caveat 
the  ground  on  which  he  claims  the  better  right 
to  the  land  in  controversy,  and  will  not  be  per- 
mitted to  abandon  at  the  trial  the  right  set 
out  in  the  caveat  and  prove  a  different  right. 

[£}d.  Note.— -For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  183.*] 

8b  Public  Lands  (§  183*)  —  Disposal  op 
Lands  of  State— Caveat— Statutory  Pro- 
visions. 

Under  Code  1904.  §  2312,  providing  that 
if  a  person  not  having  possession  shall  locate 
a  warrant  on  public  land  in  the  possession  of  an- 
other under  color  of  title,  without  giving  notice 
of  his  intention  to  the  person  in  possession,  as 
required  by  section  2311,  the  peraon  having 
such  possession  and  claim  may  locate  a  warrant 
on  the  land  and  file  a  caveat  at  any  time  be- 
fore the  issuing  of  a  grant  to  the  person  failing 
to  give  the  notice,  the  person  in  possession  cannot 
maintain  a  caveat  without  himself  locating  a 
warrant  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  183.  ♦] 

4.  Public  Lands  (|  183*)  —  Disposal  of 
Lands  of  State— Caveat— Title  of  Cave- 
ator—Evidence. 

Where  a  caveator  to  an  application  for  a 
grant  of  public  land  shows  paper  title  in  him- 
self and  those  under  whom  be  claims,  but  fails 
to  connect  it  with  the  commonwealth,  and  the 
caveator's  predecessors  paid  taxes  on  the  land 
in  connection  with  a  laree  tract  said  to  include 
the  land  in  dispute,  ana  at  one  time  a  cabin 
had  been  erected  on  the  land  and  occupied  by 
one  of  the  claimants,  which  was  torn  down 
by  the  caveator  about  four  years  prior  to  the 
survey  and  entry  by  the  caveatee,  and  on  sever- 
al occasions  timber  and  tan  bark  had  been  cut 
and  sold  from  the  land,  but  the  bonndaiy  con- 
sisted of  wild  land,  principally  in  original  for- 
est, uninclosed,  and  uncultivated,  there  is  not 


such  evidence  of  title  and  possessi(A  as  to  sus- 
tain the  caveat. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Dec.  Dig.  S  183.*] 

5.  Public  Lands  (§  183*)  —  Disposal  of 
Lands  of  State  —  Caveat— Court  Right 
Proceed  IN  OS. 

Code  1904,  f  2339,  providing  that  no  lo- 
cation of  any  land  office  warrant  on  land  which 
Fhall  have  been  settled  five  years  previously,  on 
which  taxes  have  been  paid  at  any  time  within 
five  years  by  the  settler  or  any  person  claim- 
ing under  him,  shall  be  valid,  and  any  title  of 
the  commonwealth  is  relinquished  to  the  person 
in  possession  under  such  settlement  or  paymcn/:, 
and  authorizing  any  person  making  such  settle- 
ment and  payment  to  have  the  land  surveyed 
and  prove  the  settlement  and  payment  before 
the  court  of  the  county  where  the  land  lies, 
cannot  be  relied  on  to  sustain  a  caveat  by  one 
who  was  not  in  possession  of  the  land  at  the 
date  of  the  caveatee's  location,  and  who  has 
never  obtained  a  court  right  thereto,  nor  taken 
any  steps  to  acquire  it. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  183.*] 

Error  to  Circuit  Court,  Patrick  County. 

Caveat  by  one  Minick  to  an  application 
by  one  Woods  for  a  grant  of  land  entered  as 
waste  and  unappropriated  land.  From  a 
judgment  in  favor  of  the  caveatee,  the 
caveator  brings  error.    AflSrmed. 

S.  A.  Thompson  and  R.  E.  Woolwine,  for 
plaintiff  in  error.  J.  M.  Hooker,  for  defend* 
ant  in  error. 

WHITTLE,  J.  The  defendant  In  error, 
having  located  a  land  office  warrant  on  77% 
acres  of  land  on  the  head  waters  of  Johnson's 
creek,  in  Patrick  county,  as  waste  and  unap- 
propriated land,  filed  with  the  register  of  the 
land  office  the  requisite  papers  and  made  ap- 
plication for  a  grant  The  plaintiff  in  error, 
by  caveat,  resisted  the  issuing  of  the  grant 
on  the  following  grounds:  First,  because  at 
the  time  the  survey  was  made  the  caveator 
was  in  actual  possession  of  the  land,  claiming 
the  same  under  written  color  of  title  duly  re- 
corded, extending  back  for  many  years,  and 
that  the  caveator  failed  to  give  him  the  notice 
fequlred  by  section  2311,  Code  Va.  1904 ;  sec- 
ond, that  the  land  in  question  is  not  vacant 
and  unappropriated  laud,  but  is  included  in  a 
grant  o^  land  in  1853  to  Samuel  Bowman  (un- 
der whom  the  caveator  claims),  lying  in  Car- 
roll and  Patrick  counties;  and,  third,  that 
if  for  no  other  reason,  the  grant  ought  not  to 
issue  because  the  caveator  and  those  under 
whom  he  claims  have  held  actual  possession 
of  the  land  in  controversy  under  written  re- 
corded color  of  title,  exercising  rights  of 
ownership  over  the  same  and  regularly  pay- 
ing the  taxes  thereon  for  a  sufficient  period 
to  raise  the  presumption  of  a  grant,  though 
it  should  appear  that  the  whole  tract  Is  not 
embraced  in  the  Bowman  patent. 

The  caveatee  appeared  in  obedience  to 
summons,  and,  neither  party  requiring  a  Jury, 
without  formal  pleadings  in  writing,  all  mat- 
ters of  law  and  fact  were  submitted  to  the 
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o>iirt,  which  proncunced  the  judgment  under 
review  In  faTor  of  the  caveatee.  The  case  is, 
therefore,  4>efore  us  as  upon  a  demurrer  to 
the  evidence  by  the  caveator,  and  will  be  so 
treated  in  applying  the  principles  of  law 
relevant  to  the  case. 

In  the  case  of  Trotter  v.  Newton,  30  Grat 
S82,  5SS,  Christian,  J^  in  delivering  the  opin- 
ion of  the  court,  said:  *'WhUe  cases  of  this 
kind  are  now  of  rare  occurrence  in  this  court, 
the  rules  which  govern  them  are  well  defined 
•  •  ♦  as  follows:  First  In  every  caveat 
founded  on  the  alleged  better  right  of  the 
caveator  to  the  land  in  controversy,  the  first 
inquiry  is  as  to  his  title  or  interest  in  the 
subject  He  cannot  recover  upon  the  mere 
infirmity  of  the  title  of  the  ctweatee;  for,  how- 
ever defective  that  may  be,  no  one  has  a 
right  to  Interpose  for  the  pnri>ose  of  prevent- 
ing him  from  carrying  his  entry  into  grant, 
unless  he  has  a  better  right,  legal  or  equi- 
table, in  himself.  Second.  The  caveator  must 
state  in  his  caveat  the  grounds  on  which  he 
claims  the  better  right  to  the  land  in  contro- 
versy, and  he  will  not  be  permitted  to  aban- 
don In  the  trial  the  right  which  he  has  set 
out  In  his  caveat  as  that  under  which  he 
claims  and  prove  a  different  right  See  Wal- 
ton V.  Hale,  9  Grat  194;  Garter  v.  Ramey, 
15  Grat  846;  Harper  v.  Baugh  et  aL,  9  Grat 
508." 

The  first  ground  assigned  against  issuing 
the  grant  is  that  the  caveator  has  actual 
possession  under  color  of  title  of  the  land 
in  controversy,  and  was  so  in  possession  when 
the  warrant  was  located  thereon,  and  that  the 
notice  required  by  section  2311  otf  the  Ck)de 
of  the  caveatee's  intention  to  locate  a  war- 
rant on  the  land  was  not  given. 

Section  2^12  prescribes  the  rights  and 
remedy  of  one  in  possession  under  color  of 
title,  when  the  notice  provided  by  the  pre- 
vious section  is  not  given,  as  follows:  '*If 
any  person  not  having  such  possession  and 
claim  shall  locate  a  warrant  on  such  land 
without  having  given  such  notice,  then  the 
person  having  such  possession  and  claim  may, 
at  any  time  before  a  grant  issues  to  the  per- 
son thus  failing  to  give  notice,  locate  a  war^ 
rant  on  such  land  and  file  with  the  register 
of  the  land  office  a  caveat  to  prevent  the  is- 
suing of  a  grant  to  the  person  thus  failing  to 
give  such  notice." 

To  maintain  a  caveat  under  section  2312 
for  failure  to  give  notice  under  section  2311, 
the  party  having  such  possession  and  claim 
must  himself  locate  a  land  office  warrant  on 
the  land.  There  is  no  pretense  that  the 
caveator  pursued  that  course  in  this  instance, 
and  therefore  his  caveat  cannot  be  maintain- 
ed for  want  of  notice. 

There  is  no  evidence  to  sustain  the  second 
contention,  that  the  land  in  controversy  is  in- 
cluded in  a  grant  issued  to  Samuel  Bowman 
about  the  year  1853,  so  tliat  assignment  does 
not  demand  further  notice. 

Lastly,  it  is  contended  that  the  grant 
ought  not  to  be  issued,  because  the  caveator 


and  those  under  whom  he  claims  have  held 
actual  possession  oif  the  land  under  written 
recorded  color  of  title,  and  have  exercised 
rights  of  ownership  over  the  same,  and  have 
regularly  paid  taxes  thereon  for  a  sufficient 
length  of  time  to  raise  the  presumption  of  a 
grant 

The  caveator  does  show  a  paper  title  to  the 
land  in  himself  and  those  under  whom  he 
claims  as  far  bacl^  as  the  year  18S6;  but 
there  is  a  total  failure  to  connect  such  title 
with  the  commonwealth.  It  also  'appears 
that  all  or  most  of  these  claimants  paid  taxes 
on  the  land — chiefly  in  Carroll  •county,  in 
connection  with  a  large  tract  said  to  include 
the  land  in  dispute.  The  evidence  likewise 
shows  that  at  one  time  a  cabin  had  been 
erected  on  the  land  and  occupied  by  one  of 
the  claimants,  which  was  torn  down  by  the 
caveator  about  four  years  prior  to  the  survey 
and  entry  by  the  caveatee;  that  on  several 
occasions  timber  and  tan  bark  had  -been  cut 
and  sold  from  the  land.  But  it  clearly  ap- 
pears that  the  boundary  consisted  of  wild 
mountain  land,  principally  in  original  forest, 
uninclosed,  and  uncultivated.  There  Is  no 
evidence  of  actual  possession  of  any  part  of 
the  land  at  the  date  of  the  survey  and  entry, 
and  it  was  regarded  by  the  people  in  the  vi- 
cinity as  '^unpatented  land." 

Evidence  of  title  and  possession  of  that 
kind  does  not  show  such  better  right,  legal 
or  equitable,  in  the  caveator  as  would  au- 
thorize him  under  the  statute  and  decisions 
of  this  court  to  Intervene  and  prevent  the 
caveatee  from  carrying  his  entry  into  grant 

In  his  petition,  however,  the  plaintiff  in  er- 
ror relies  upon  section  2339  of  the  Code  to 
maintain  his  caveat  There  is  no  specifica- 
tion in  the  caveat  to  justify  reliance  upon 
that  section;  but,  if  there  were,  the  facts 
in  the  case  do  not  bear  out  the  contention. 

The  section  reads:  '*No  location  of  any 
land  office  warrant  upon  any  land  which 
shall  have  been  settled  five  years  previously, 
upon  which  taxes  shall  have  been  paid  at 
any  time  within  said  five  years  by  the  person 
having  settled  the  same,  or  any  person  claim- 
ing under  him,  shall  be  valid,  and  any  title 
which  the  commonwealth  may  have  to  such 
land  shall  be  hereby  relinquished  to  the  per- 
son in  possession  of  the  said  land  claiming 
the  same  under  such  settlement  or  payment 
to  the  extent  of  the  boundary  line  inclosing 
the  same.  But  said  boundary  line  shall  not 
include  more  than  fifteen  hundred  acres,  and 
any  person  who  has  made  such  settlement 
and  paid  such  taxes,  or  any  one  claiming 
under  him,  may  have  the  land  surveyed,  and 
prove  the  settlement  and  payment  before  the 
court  of  the  county  where  the  land  or  a 
greater  part  thereof  lies,  whereupon  such 
court  shall  order  the  plat  and  certificate  of 
survey  to  be  recorded.  The  said  record  shall 
be  conclusive  evidence  in  any  controversy  be- 
tween the  claimant  thereunder  and  any  per- 
son claiming  under  a  location  of  the  said  land 
made  after  the  date  of  such  order.    •    •    •  '• 
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The  statute  now  contained  In  section  2339 
was  construed  t)j  this  court  in  Slocum  y. 
Compton,  93  Va.  374,  at  page  378,  25  S.  E. 
8,  at  page  4,  and  it  was  there  held  that,  in 
order  to  acquire  title  by  "Court  Right  Pro- 
ceedings/* the  party  must  be  in  possession  of 
the  land  at  the  time  such  proceeding  is  in- 
stituted. Judge  Buchanan  observes:  **The 
object  of  the  statute  was  to  protect  actual 
settlers  upon  the  lands  of  the  commonwealth 
which  were  suibject  to  entry,  and  those  In 
possession  of  such  lands  claiming  under  them. 
It  was  never  Intended  that  persons  should, 
under  its  provisions,  acquire  title  to  her 
lands  without  paying  anything  therefor,  ex- 
cept where  they  had  been  actually  settled 
as  required  by  the  statute,  and  where  the 
possession  of  the  original  settlers,  or  those 
claiming  under  them,  where  proceedings  were 
had  in  the  county  court  under  the  statute 
for  the  purpose  of  obtaining  record  evidence 
of  their  rights  In  the  land,  and  in  order  to 
protect  themselves  from  the  subsequent  lo- 
cation of  land  oflBce  warrants  thereon.  The 
statute  only  provides  for  the  relinquishment 
of  the  commonwealth's  title  'to  the  x)erson  in 
possession  of  the  land  claiming  the  same  nn- 
der  such  settlement,**'  etc. 

So  In  Hurley  t«  Charles^  110  Ya.  27,  65 
S.  E.  468,  it  is  said :  "It  expressly  limits  the 
use  of  the  court  order  as  evidence  to  those 
who  have  become  locators  since  the  date  of 
the  order." 

The  caveator  in  this  case  was  not  in  pos- 
session of  the  land  at  the  date  of  the  cave- 
atee*s  location,  and  has  never  obtained  a 
court  right  thereto,  or  taken  any  steps  to 
acquire  it 

We  find  no  error  in  the  Judgment  of  the 
circuit  conrt,  and  it  mnst  be  affirmed. 

AfSrmed. 

HARRISON,  J.,  absent 


(Ul  Va.  168) 

CITY    OF   RICHMOND   et   al.   t.    SCHON- 

BBRGER. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

1.  MuNTOiPAL  Corporations  (§  757*)— Streets 
—Duty  to  Keep  in  Safe  Condition. 

It  is  the  duty  of  a  city  to  keep  its  streets 
in  a  reasonably  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1591-1597;  Dec. 
Dig.  §  757.*] 

2.  Municipal  Corporations  (§  803*)— Streets 
—Defective  Sidewalks— Street  Crossing 
—Care  Required  op  Pedestrian— "Side- 
walks." 

While  a  street  crossing  may  be  considered 
in  a  sense  as  a  part  of  the  sidewalk,  one  pass- 
ing over  such  crossing  may  more  reasonably  ex- 
Sect  obstructions,  and  should  exercise  a  greater 
egree  of  care  than  when  on  the  sidewalk, 
strictly  so  called. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1673,  1682;  Dec. 
Dig.   §   808.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6505-6507 ;    vol.  8,  p.  7800.] 


3.  Municipal  Corporations  (|  768*)— De- 
PBCTs  AND  Obstructions  in  Streets— 
Cbo68ing«— Personal   Injuries. 

A  city,  which  built  a  street  crossing,  con- 
sisting of  two  parallel  paths  of  flagstones,  laid 
smooth  and  level,  and  separated  by  a  smal! 
space  filled  with  pieces  of  stone,  was  not  liable 
to  one  for  injuries  through  striking  with  her 
foot  one  of  such  pieces  of  stone,  which  project-  ' 
ed  about  two  inches  above  the  level,  and 
being  thereby  caused  to  fall. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1622-1625;  Dec 
Dig.  §  768.*] 

Error  to  Circuit  Conrt  of  City  of  Richmond. 

Action  by  Mary  E.  Schonberger,  an  infant, 
by  next  friend,  against  the  City  of  Richmond 
and  others.  From  the  judgment,  defendant 
city  brings  error.  Reversed,  and  remanded 
for  new  trial. 

H.  R.  Pollard,  Bev.  T.  Crump,  and  Emmett 
Seaton,  for  plaintiff  in  error.  L.  O.  Wender- 
burg,  for  defendant  in  error. 

KEITH,  P.  Mary  E.  Schonberger,  an  infant 
under  21  years  of  age,  brought  suit  by  her 
next  friend  against  the  city  of  Richmond, 
William  E.  Fletcher,  and  Charles  Gasser,  to 
recover  damages  for  an  Injury  received  by 
her,  due,  as  she  claims,  to  their  negligent 
conduct. 

It  is  the  duty  of  the  city  of  Richmond  to 
keep  its  streets  in  a  reasonably  safe  condi« 
tlon,  and  in  the  performance  of  this  duty  it 
employed  the  defendants  Fletcher  and  Gasser 
to  put  in  proper  order  the  crossing  on  the 
south  dide  of  Louisiana  street  at  its  inter- 
section with  Eighth  street.  The  crossing  was 
made  of  two  parallel  lines  of  stone  flagging, 
separated  from  each  other  by  a  short  dis- 
tance, the  intervening  space  to  be  filled  in 
with  stones.  The  declaration  alleges  that  it 
is  the  duty  of  the  city,  in  paving  and  filling 
in  this  space,  to  do  the  work  so  as  not  to 
cause  the  same  to  be  a  defect  in  and  ob- 
struction upon  Eighth  street,  but  that  the 
city  and  its  employes,  unmindful  of  their 
duty  in  this  behalf,  filled  in  the  open  space 
between  the  Hues  of  fiagging  with  stone 
blocks,  and  left  them  projecting  above  the 
level  of  the  fiagging  about  2^  inches,  against 
which  the  plaintiff,  without  negligence  on  her 
part,  struck  her  foot  while  crossing  Eighth 
street  in  the  nighttime,  and  was  thrown  and 
greatly  injured. 

Fletcher  and  Gasser  were  made  parties 
defendant  by  virtue  of  a  provision  of  the 
charter  of  the  city  (Acts  1899,  p.  288)  which 
provides  that  "in  any  action  against  the  city 
to  recover  damages  against  it,  for  any  neg- 
ligence in  the  construction  and  maintenance  - 
of  its  streets,  alleys  or  parks,  where  any  per- 
son is  liable  with  the  city  for  such  negligence, 
every  such  person  shall  be  joined  as  defend- 
ant with  the  city  in  any  action  brought  to  re- 
cover  damages  for  such  negligence,  and  where 
there  is  a  judgment  or  verdict  against  the 
city,  as  well  as  the  other  defendant,  it  shall 
be  ascertained  by  either  the  court  or  the  jury 
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which  of  the  defendants  Is  primarily  liable 
for  the  damages  assessed." 

The  case  was  tried  before  a  Jury,  whidi 
rendered  a  verdict  in  favor  of  the  defendant 
Gasser,  and  against  the  city  of  Richmond 
and  William  B.  Fletcher  for  the  sum  of 
$3,000,  and  further  foynd  that  Fletcher  was 
primarily  liable  therefor.  During  the  prog- 
ress of  the  trial  numerous  exceptions  were 
taken,  but  in  the  view  that  we  take  of  the 
case  it  will  only  be  necessary  to  consider 
one  otf  them,  as  its  decision  will  be  conclusive 
of  the  controversy  and  render  unnecessary 
the  consideration  of  subordinate  questions. 

Stating  the  case  of  the  defendant  in  error 
as  strongly  as  is  warranted  by  the  evidence, 
it  amounts  to  this:  On  the  evening  of  May  16, 
190S,  she  with  two  other  female  companions 
were  passing  along  Louisiana  street,  going 
in  the  direction  of  Williamsburg  avenue. 
When  she  reached  the  crossing  of  Eighth 
street  the  light  fell  so  as  to  throw  a  shadow 
over  the  crossing.  She  stepped  down  from 
the  sidewalk  on  the  crossing,,  struck  her  foot 
against  an  obstacle,  and  fell,  sustaining  the 
injuries  for  which  she  sues.  The  crossing 
consists  of  two  parallel  paths  or  courses  dt 
flagging  stones,  laid  smooth  and  level,  sepa- 
rated by  a  small  space  which  was  filled  in 
with  pieces  of  stone,  one  of  which  projected 
about  2  inches  above  the  level.  The  proof  is 
that  this  work  was  done  in  the  usual  way, 
and  that  it  was  left  four  days  before  the  ac- 
cident, by  the  contractor  under  whose  super- 
vision the  work  was  done,  in  good  condition ; 
that,  having  laid  the  paving  stones,  the  in- 
tervening space  was  filled  in  with  loose  stones 
and  covered  with  earth,  the  custom  being  to 
leave  the  crossing  in  that  condition,  to  be 
finished  with  granite  blocks  by  those  employ- 
ed to  do  that  part  of  the  work. 

We  are  of  opinion  that  the  obstruction  was 
not  such  as  to  render  the  city  liable  in 
damages. 

In  City  of  Richmond  v.  Courtney,  32  Grat 
798,  It  Is  said  by  Judge  Christian,  in  whose 
opinion  Judge  Moncure  concurred,  that:  "A 
municipal  corporation  is  not  an  insurer 
against  accidents  upon  its  streets  and  side- 
walks. Nor  is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for,  actionable. 
It  is  sufficient  if  the  streets  are  in  a  reason- 
ably safe  condition  for  travel  in  the  ordinary 
modes,  by  night  as  well  as  by  day.  It  is 
not  to  be  expected,  and  ought  not  to  be  re- 
quired, that  a  city  should  keep  its  streets 
at  perfectly  level  and  even  surface.  Slight 
obstructions,  produced  by  loose  bricks  in  the 
pavejnent,  or  by  the  roots  of  trees  which  may 
displace  the  pavement,  from  the  very  nature 
of  things  cannot  be  prevented.  And  so  there 
cannot  be  perfect  uniformity  of  a  level  sur- 
face, where  curbstones  and  culverts  are  nec- 
essary to  be  constructed  on  the  streets.  In 
a  large  city,  with  many  miles  of  paved 
streets.  It  must  often  happen,  from  the  very 
nature  of  the  material  out  of  which  the  pave- 
ment is  constructed,  that  the  bricks  from  the 


very  wear  and  tear  of  the  use  to  which  they 
are  subjected,  will  become  broken  and  dis- 
placed, so  as  to  cause  the  fall  df  a  person  not 
careful  In  walking  over  them.  Certainly, 
if  the  obstructions  are  of  such  a  character  as 
those  indicated,  and  which  would  not  cause 
the  fall  of  a  person  exercising  ordinary  care, 
the  city  in  such  case  could  not  be  held  liable." 

The  obstruction  in  that  case  consisted  o^ 
a  place  in  the  pavement  3x5  feet,  or  there 
abouts,  from  which  bricks  had  been  removed 
and  loose  bricks  were  lying  about  in  the  open- 
ing— certainly  a  more  serious  obstruction 
than  the  one  under  consideration.  In  that 
case  the  obstruction  was  upon  the  sidewalk. 
In  this,  the  obstruction  was  upon  the  crosslnift 
of  a  street,  which  it  Is  true  may  be  consider 
ed,  in  a  sense,  as  a  part  of  the  sidewalk.  But 
it  is  only  reasonable  to  say  that  one  passing 
over  a  street  crossing  may  more  reasonablr 
expect  obstructions,  and  should,  therefore, 
exercise  a  greater  degree  of  care  than  when 
upon  the  sidewalk,  strictly  so  called.  To 
hold  the  city  liable  for  every  slight  inequality 
in  its  streets  would,  we  think,  be  altogether 
unreasonable. 

In  Bigelow  v.  City  of  Kalamazoo,  97  Mich. 
121,  56  N.  W.  339,  it  is  said:  "Even  in  our 
most  prominent  thoroughfares,  paved  in  the 
most  approved  manner,  curbs  must  be  car- 
ried, and  at  the  crossings  they  are  from  2  to 
6  Inches  higher  than  the  pavement  The  curb 
must  be  letft  bare,  and  Inattentive  people  be 
liable  to  stumble,  or,  as  is  frequently  done,  a 
plank  is  placed  upon  an  incline,  upon  which 
pedestrians  carelessly  advancing  are  liable  to 
slip.  In  either  case  there  is  the  minimum  of 
danger.  The  walk  is  not  absolutely  safe,  but 
it  cannot  be  said  that  it  is  not  in  a  reason- 
ably safe  condition.  The  same  is  true  of 
nearly  all  of  our  alley  crossings.  Gutters 
are  necessarily  left  for  the  passage  of  water. 
These  crossings  are  not  absolutely  safe,  but 
they  may  be  reasonably  so.  Neither  streets, 
sidewalks,  nor  crosswalks  can  be  constructed 
upon  a  dead  level.  People  are  liable  to 
stumble  over  a  Persian  rug  upon  a  parlor 
fioor,  and  streets  cannot  be  made  less  danger- 
ous than  drawing  rooms.  ♦  ♦  •  Cities 
are  not  required  to  keep  streets  in  a  condition 
absolutely  safe  for  travel.  A  crosswalk  must 
be  reasonably  safe — reasonably  safe  in  view 
of  the  purpose  for  which  it  is  constructed,  the 
necessary  uses  of  the  street,  and  all  the  vary- 
ing conditions." 

In  Weisse  v.  City  of  Detroit,  106  Mich.  482, 
63  N.  W.  423,  it  appears  that  there  was  a  rise 
in  a  crosswalk,  caused  by  one  end  of  a  plank, 
lying  lengthwise  In  the  walk,  being  raised 
2  inches  above  the  adjoining  plank.  It  was 
held  not  a  defect  in  the  walk,  so  that  it  was 
not  reasonably  safe  for  travel.  The  court 
said:  "If  the  plaintiff  could  recover  in  this 
case,  every  municipality  would  be  compelled 
to  exercise  the  most  vigilant  care  over  its 
streets  to  see  that  no  rise  of  2  inches  occurred 
along  the  line  of  travel  on  side  and  cross 
walks." 
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We  are  of  opinion  that  neither  the  city  of 
Richmond  nor  Fletcher  was  guilty  of  action- 
able negligence.  The  Judgment  of  the  circuit 
court  must  therefore  be  reversed,  the  verdict 
set  aside,  and  the  cause  remanded  for  a  new 
trial,  to  be  had  not  inconsistent  with  the 
views  expressed  in  this  opinion. 

Reversed. 

HARRISON,  J.,  absent 


(67  W.  Va.  568) 

STATE   V.    STEPHENSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  17,  19J0.) 

(SyUahua  hy  the  Court.) 

1.  Cbiminal  Law  (|  1105*)— Bill  or  Excep* 

TIONS— I DENTIFICATION. 

For  identification  of  a  bill  of  exceptions 
as  one  made  a  part  of  a  record  by  an  order, 
it  is  not  necessary  that  it  bear  any  number, 
letter,  or  peculiar  mark,  or  that  the  order  refer 
to  it  as  bearing  a  number,  letter,  or  mark,  if 
the  substance  of  the  bill  and  the  descriptive 
matter  found  therein  are  such  as  leave  no  room 
for  reasonable  doubt  that  the  paper  is  the  one 
referred  to  in  the  order. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Dec.  Dig.  $  1105.«] 

2.  Criminal  Law  (§  274*)— Plea  of  Guiltt 
—Leave  to  Withdraw. 

In  the  absence  of  any  controlling  fact  or 
circumstance  rendering  it  manifestly  unjust  to 
do  so,  the  trial  court  may  refuse  leave  to  with- 
draw a  plea  of  guilty  of  murder  of  the  first 
de^e  and  enter,  in  heu  thereof,  a  plea  of  not 
guilty. 

[Ed.    Note. — For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  i  633 :  Dec.  Dig.  §  274.*] 

3.  Criminal  Law  (§  274«)— Plea  of  Guiltt 
—Leave  to  Withdraw— Refusal. 

To  make  the  action  of  the  court  in  doing 
so  an  abuse  of  its  discretionary  power,  it  must 
appear  that  the  plea  was  entered  under  some 
mistake,  misapprehension,  compulsion,  or  in- 
ducement, or  circumstance  working  injustice. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  §  633;    Dec.   Dig.  §  274.*] 

4.  Criminal  Law  (f  274*>— Trial— Plea  of 
Guilty— Withdrawal— Refusal. 

That  the  plea  was  entered  under  a  mere 
surmise  or  conjecture  of  the  prisoner  or  his 
attorney,  or  both,  that,  owing  to  the  known 
temperament  of  a  special  iudge,  sitting  at  the 
time  of  the  entry  thereof,  the  punishment  would 
be  lighter  than  that  anticipated  from  the  reg- 
ular judge,  who  returned  to  the  bench  to  render 
judgment  on  the  plea  and  fix  the  penalty,  is 
not  sufficient  to  deprive  the  court  of  its  dis- 
cretionary power  to  refuse  such  leave. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  f  633 ;  Dec.  Dig.  f  274.*] 

5.  Judges  (|  49*>^Disquaijfioation— Crim- 
inal Law. 

Such  regular  judge  is  not  disqualified  to 
render  judgment  on  such  plea  and  determine 
the  penalty,  by  reason  of  his  having  derived 
impressions,  unfavorable  to  the  accused,  from 
conversations  had  with  such  special  judge 
and  the  witnesses,  and  previously  pronounced 
a  sentence  of  death  upon  him,  erroneous  and 
reversed  because  of  his  failure  to  hear  the  wit- 
nesses regularly  in  the  presence  of  the  prisoner, 


for   the   enlightenment   of  his  conscience   and 
judgment  in  fixing  the  punishment. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  §  40.*] 

a  Judges  (§  30*)— Disquauficatioit  to  Sen- 
tence Prisoneb. 

In  determining  whether  to  sentence  a  pris- 
oner to  life  imprisonment  or  death,  upon  his 
plea  of  guilty  of  first  flegree  murder,  the  court 
is  not  limited  or  bound  to  an  exact  finding  as 
upon  an  issue  of  fact.  It  exercises  a  discre- 
tionary power,  conferred  upon  it  by  a  statute. 
Wherefore  the  judge  need  not  possess  the  qual- 
ifications of  jurors  trying  the  issue  upon  a  plea 
of  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec 
Dig.  §  39.*] 

Error  from  Circuit  Court,  Mercer  County. 
Frank  Stephenson  was  convicted  of  mur- 
der,  and  brings  error.    Affirmed. 

Hugh  G.  Woods,  for  plaintiff  in  error. 
Wm.  G.  Conley,  Atty.  Gen.,  and  D.  £k  Mat- 
thews, for  the  State. 

POFFENBARGER,  J.  Frank  Stephenson, 
under  sentence  of  death  by  the  criminal 
court  of  Mercer  county,  on  his  plea  of  guilty, 
had  his  case  in  this  court  once  before  on  a 
writ  of  error,  and  procured  a  reversal  of  the 
judgment,  as  will  appear  from  the  report 
of  the  decision  found  in  64  W.  Va.  392,  62 
S.  E.  688»  19  L.  R.  A.  (N.  S.)  713.  After  the 
case  was  remanded,  he  renewed  his  motion 
for  permission  to  withdraw  his  plea  of  guilty ; 
but  the  court,  after  overruling  It,  again 
sentenced  him  to  death,  and  he  obtained  a 
second  writ  of  error. 

The  order  in  which  the  motion  was  over- 
ruled shows  no  exception  to  the  action  of 
the  court,  but  it  appears  in  what  Is  brought 
up  with  the  record  as  a  bill  of  exceptions. 
The  order  which  is  said  to  make  it  a  part 
of  the  record  is  a  vacation  order,  bearing  the 
style  of  the  case  and  saying:  *'This  day  the 
prisoner  presented  to  the  undersigned  Judge 
a  bill  of  exceptions,  setting  out  the  proceed- 
ings in  this  case,  which,  beiiig  inspected  by 
the  court,  was  signed,  sealed,  and  is  made  a 
part  of  the  record  herein  this  26th  day  of 
July,  1909."  It  does  not,  by  any  number  or 
special  mark,  identify  the  bill  of  exceptions. 
The  paper  brought  up,  as  having  been  refer- 
red to  in  this  order,  bears  the  style  of  the 
case,  is  signed  as  and  for  a  bill  of  exceptions, 
mentions  the  name  of  the  defendant  and  his 
attorneys,  shows  the  evidence  introduced, 
motions  made  and  overruled,  exceptions,  and 
the  sentence  pronounced  upon  the  prisoner 
by  name.  It  also  embodies  the  evidence 
heard  by  the  Judge  to  enable  him  to  deter- 
mine whether  to  sentence  the  prisoner  to 
confinement  in  the  penitentiary  for  life  or 
to  death.  Under  principles  repeatedly  declar- 
ed by  this  court,  the  bill  of  exceptions  is 
sufficiently  identified  by  its  subject-matter 
and  designation  In  the  body  thereof.  I>e 
Board  v.  Railway  Co.,  62  W.  Va.  41,  57  S. 
E.  279 ;  Chadister  v.  Railway  Co.,  62  W.  Va. 
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666,  59  S.  K.  523 ;  Jackson  v.  Railway  Co.,  65 
"W.  Va.  415,  64  S.  E.  450;  McKendree  v. 
Shelton,  51  W.  Va.  516,  41  S.  B.  909. 

The  error  for  "vrhich  the  former  judgment 
was  reversed,  namely,  failure  of  the  Judge 
to  hear  the  evidence,  for  the  guidance  of  his 
discretion  in  determining  the  penalty,  was 
avoided  on  this  second  trial,  and  no  com- 
plaint of  his  action  in  that  particular  Is 
made. 

The  only  inquiry  raised  is  whether  the 
court  erred  in  refusing  to  permit  the  prison- 
er to  withdraw  his  plea  of  guilty  and  re- 
enter his  plea  of  not  guilty  for  the  purpose 
of  obtaining  a  trial  by  Jury.  The  application 
for  such  leave  is  based  upon  no  special 
grounds  other  than  (1)  that  Special  Judge 
McGrath  was  sitting  in  the  case  when  the 
plea  of  guilty  was  entered,  and  the  ftttomey 
f6r  the  prisoner,  knowing  the  sentiment  and 
feeling  of  said  McGrath  respecting  the  death 
penalty,  had  advised  the  prisoner  that,  in 
his  judgment,  said  McGrath  would  not  sen- 
tence him  to  death  upon  a  plea  of  guilty,  but 
would  sentence  him  to  confinement  in  the 
penitentiary  for  life,  and  that,  not  knowing 
the  sentiment  of  the  regular  judge,  who  aft- 
erwards came  upon  the  bench  and  actually 
pronounced  the  sentence,  he  would  not  have 
pleaded  guilty,  if  he  had  known  said  McGrath 
would  not  pass  sentence  upon  him,  or  that 
the  regular  Judge  would  do  so ;  and  (2)  that 
said  regular  Judge,  who  rendered  said  first 
judgment  which  was  reversed,  having  Inter- 
viewed the  special  Judge  and  witnesses,  and 
so  become  Impressed  with  the  certainty  of 
the  prisoner*s  guilt  and  the  helnousness  of 
his  crime,  had  delivered  a  lengthy  sentence 
In  which  he  vigorously  expressed  such  con- 
victions and  impressions.  In  resistance  of 
the  motion,  it  was  shown  that  certain  wit- 
nesses for  the  state  had  died  and  others 
had  left  the  country,  by  reason  by  which  the 
state  was  not  in  as  good  condition  to  prose- 
cute as  it  would  have  been  had  the  prisoner  al- 
lowed his  plea  of  not  guilty,  entered  in  the 
first  instance,  to  stand,  and  gone  to  trial  on 
it  at  the  term  at  which  he  withdrew  it  and 
pleaded  guilty. 

That  the  trial  court  has  discretion  to  re- 
fuse leave  to  withdraw  a  plea  of  guilty  in 
a  capital  case  was  declared  by  this  court  in 
the  decision  upon  the  former  writ  of  error  al- 
lowed the  prisoner.  That  such  discretion  is 
reviewable  was  also  asserted,  but  the  action 
of  the  court  in  such  case  Is  reversible  only 
for  abuse  of  its  discretionary  power.  For 
the  same  general  principle,  see  State  v. 
Taylor,  57  W.  Va.  228,  50  S.  E.  247,  and 
State  V.  Shanley,  38  W.  Va.  516,  18  S.  E. 
734.  From  this  it  follows  that  the  plea  can- 
not be  withdrawn  merely  because  the  olTeuse 
confessed  is  capital,  and  that  some  ground 
for  leave  to  withdraw  must  appear,  making 
It  unjust  and  wrong  to  refuse  it.  There  are 
express  decisions  to  this  elTect  Grifi9th  v. 
State,  36  Ind.  406;  Commonwealth  v.  Win- 
toii»  108  Mass.  485.    It  only  remains,  there- 


fore, to  inquire  whether  the  matters  set  up 
as  special  reasons  for  a  desire  to  withdraw 
the  plea  were  sufficient  to  deprive  the  cos7rt 
of  Its  discretion  in  the  premises.  There  Is 
nothing  in  them  to  indicate  misapprehension 
on  the  part  of  the  prisoner  as  to  the  Datum 
of  the  crime  he  was  confessing,  at  the  time 
he  pleaded  guilty,  or  the  punishment  de- 
nounced by  the  law  upon  persons  found  guilty 
thereof.  He  knew  the  penalty  would  be 
one  of  two  things,  death  or  life  Imprison- 
ment. His  application  for  leave  to  withdraw 
the  plea  does  not  deny  his  guilt.  The  whole 
tenor  of  his  application  is  the  right  to  a 
chance  of  a  recommendation  by  the  Jury, 
precluding  in  law  a  sentence  of  death.  In 
pleading  guilty,  he  was  not  misled  as  to 
anything  respecting  the  question  of  his  guilt. 
He  had  no  intimation  from  the  court  as  to 
what  the  punishment  would  be.  His  action, 
according  to  his  own  showing,  was  based  up- 
on a  mere  surmise  as  to  what  punishment 
the  court  would  inflict.  He  does  not  know, 
and  cannot  assert,  even  now,  that  the  special 
Judge,  sitting  at  the  time  of  the  entry  of  the 
plea,  would  have  given  him  the  lighter  sen- 
tence. It  is  all  a  matter  of  pure  specula- 
tion and  surmise.  It  is  not  enough  to  deprive 
the  court  of  its  discretion  to  show  that  the 
prisoner  expected  a  milder  punishment  than 
was  Inflicted  upon  him.  Mastronada  v.  State, 
60  Miss.  86;  Mounts  v.  Ck)mmou wealth,  89 
Ky.  274,  12  S.  W.  311. 

The  other  matter  relied  upon,  as  constitut- 
ing suflJcient  grounds  to  control  the  discre- 
tion of  the  court  or  render  his  disregard 
thereof  an  abuse  of  discretion,  appeared  in 
the  record  on  the  former  writ  of  error.  All 
that  could  be  said  of  it  now  could  have  been 
said  of  it  then.  That  record  discloses  that 
the  Judge  who  pronoimced  the  sentence  had 
interviewed  the  special  Judge  who  had  heard 
the  evidence  and  the  witnesses,  and  subject- 
ed himself  to  certain  Impressions  from  their 
statements,  heard  out  of  court.  If  that  were 
sufficient  to  disqualify  him  now,  it  was  suf- 
flcient  then.  Regarding  it  as  insufficient,  we 
said  the  Judgment  could  not  be  reversed  on 
that  ground,  and  that  the  court  had  com- 
mitted no  error  in  refusing  leave  to  withdraw 
it.  Hence  we  might  now  say  this  is  a  mat- 
ter already  adjudicated  in  the  case.  But. 
independently  of  that,  we  do  not  think  the 
trial  Judge  is  incapacitated  by  his  knowl- 
edge of  the  facts  and  impressions  formed. 
His  function  was  not  to  determine  the  guilt 
or  innocence  of  the  prisoner.  It  was  only 
to  ascertain  and  determine  the  penalty.  It 
was  competent  for  the  Legislature  to  say 
what  disposition  should  be  made  of  a  plea 
of  guilty  in  a  murder  case,  and  it  has  done 
so  by  providing  that  the  court  may  pro- 
nounce a  sentence  of  death  or  confinement 
in  the  penitentiary,  as  may  seem  right,  in 
the  same  manner  and  with  like  elfect  as  if 
the  prisoner  had  been  found  guilty  by  the 
verdict  of  a  Jury.  Code  1906,  c.  159,  §  19. 
This  gave  the  court  discretion  to  inflict  eith> 
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er  penalty,  according  to  Its  Judgment  as  to 
what  is  just  and  right  under  the  circumstan- 
ces. We  do  not  think  the  phrase  **ln  the 
same  manner  and  with  like  effect  as  if  he 
nail  been  found  guilty  by  the  verdict  of  a 
jury**  was  Intended  to  affect  the  discretion  of 
the  court.  If,  under  this,  the  court  acts  in 
the  same  manner  as  a  Jury,  the  power  is 
nevertheless  discretionary,  because  the  stat- 
ute says  the  Jury  may,  in  their  discretion, 
recommend  confinement  in  the  penitentiary 
for  life  in  lieu  of  punishment  by  death.  Its 
purpose  and  intent  is  to  confer  upon  the 
court,  in  the  event  of  a  plea  of  guilty  of 
murder  of  the  first  degree,  that  discretionary 
power,  as  to  the  penalty,  which  the  Jury 
has  when  it  has  found  the  accused  guilty  of 
such  crime  on  his  plea  of  not  guilty.  In 
exercising  this  power,  the  Judge  does  not 
hear  and  determine  an  issue  of  fact,  a  ques- 
tion of  guilt  or  Innocence.  He  is  empowered 
to  do  what  he  deems  Just  and  right,  and 
considers  the  facts  only  for  the  enlighten- 
ment of  his  conscience  and  Judgment.  He  is 
not  bound  to  make  an  exact  finding  on  an 
Issue  of  fact,  as  a  Juror  is  upon  an  inquiry 
as  to  guilt.  Hence  impressions'  and  opinions 
do  not  disqualify.  Fixing  the  punishment  is 
subsequent  and  sequential  in  nature.  Hav- 
ing determined  the  guilt  of  the  accused,  the 
Jurors  themselves  necessarily  have  adverse 
impressions,  when  they  enter  upon  an  in- 
quiry as  to  the  penalty. 

In  order  to  deprive  the  court  of  its  dis- 
cretionary power  to  refuse  leave  to  with- 
draw a  plea  of  guilty,  it  seems  to  be  neces- 
sary to  show  that  the  prisoner  was  unin- 
formed or  misadvised  as  to  the  nature  of 
the  charge  against  him  and  the  effect  of  his 
plea,  or  induced  by  threats  or  promises  to 
confess  the  crime.  This  mistake,  misap- 
prehension, promise,  or  inducement  may  re- 
late to  the  manner  and  extent  of  punishment; 
but  it  must  appear  that  something  of  this 
nature  induced  the  plea.  Mounts  v.  Com- 
monwealth, 89  Ky.  274,  12  S.  W.  311 ;  I>avis 
V.  State,  20  Ga.  674;  People  v.  Scott,  59 
Oal.  341 ;  Deloach  v.  State,  77  Miss.  691,  27 
South.  618;    12  CyC.  351,  352. 

For  the  reasons  stated,  the  Judgment  com- 
plained of  must  be  affirmed. 

Affirmed. 


(67  W.  Va.  467) 
NORVEIili  V.  KANAWHA  &  M.  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  3,   1910.     Rehearing   Denied 

June  11,  1910.) 

(SyUabug  hy  the  Court,) 

L  Cabriebs  (§  331*)— Injury  to  Passenger 
ON  Platform— Negligence. 

It  is  negligence  in  a  passenger,  onder  ordi- 
nary circumstances,  to  stand  upon  an  oi>en  plat- 
form of  a  rapidly  moving  railroad  car.  If 
one   voluntarily   and   unnecessarily    takes  such ' 


Sosition  and  is  injured  In  it  he  cannot  recover 
amages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1371.  1374r-1383 ;  Dec.  Dig,  | 
831.*] 

2.  Cabbibrs  (I  331*)— Passenqkb  Riding  on 
Platform— Negligence. 

To  ride  on  a  car  platform  is  not  always 
a  negligent  act.  If  the  train  is  so  crowded  that 
one  cannot  reasonably  enter  a  car,  it  is  not 
negligent  to  ride  on  the  platform  when  the  car- 
rier acquiesces  in  the  use  of  such  accommoda- 
tions by  collecting  fare  for  tihe  same  or  by  some 
other  indicative  act. 


[Ed.    Note. 
Cent.   Dig. 
331.*] 


-For    other   cases,    see    Carriers, 
1371,   1374-1383;    Dec   Dig.   § 


3.  Carriers  (§  280*)— Carriage  of  Passen- 
gers—Dutt   TOWARDS   PaSSENGEB   RiDING 

ON  Platform. 

The  carrier  owes  to  a  passenger  unvolun- 
tarily,  necessarilv  and  rightiuUy  riding  on  the 
platform  the  high  degree  of  care  commensurate 
with  the  circumstances  and  its  act  in  under- 
taking to  carry  him  there. 

[Ed.    Note,— For    other   cases,    see    Carrienk 
Cent.  Dig.  §§  109^1101 ;    Dec.  Dig.  f  280.*] 

4.  Carriers  (§  318*)— Injury  to  Passengeb 
ON  Platform— Negligence. 

Injury  to  a  passenger  while  excusably  rid- 
ing on  the  platform  because  of  the  overcrowding 
of  the  train  usually  constitutes  a  prima  facie 
case  of  negligence  on  the  part  of  the  carrier. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1307-1314;    Dec  Dig.  f  318.  •] 

5.  Carriers  (§  280*)— Carriage  op  Passen- 
gers—Duty Towards  Passenger  Ridino 
ON  Platform. 

The  liability  of  the  carrier  to  one  ex- 
cusably riding  on  the  platform  is  not  absolute* 
If  it  used  reasonable  diligence  to  provide  cars 
for  his  safe  carriage,  and,  with  fair  excuse  for 
failing  to  provide  them,  exercised  the  increased 
care  demanded  bv  the  passenger's  enforced  posi- 
tion on  the  platform,  ft  is  not  liable  for  injury 
to  him. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  §§  1099^-1101;   Dec.  Dig.  §  280.*] 

6.  Carriers  (§  296*)— Carriage  of  Passen- 
gers—Injury TO  Passenger  on  Platform 
—Liability  of  Carrier. 

If  a  railroad  companpr  negligently  and  un- 
reasonably fails  to  provide  sufficient  cars  so 
that  passengers  are  compelled  to  ride  on  the 
platforms  and  then  accepts  passengers  for  car- 
riage in  such  hsLzardous  places,  it  is  liable  for 
damages  to  one  injured  therein,  unless  he  has 
contributed  to  the  injury  by  negligence  on  his 
part 

[Ed.    Note. — For    other   cases,    see   Carriers, 
Cent.  Dig.  §$  1200-1203 ;    Dec  Dig.  §  29^.*] 

7.  Carriers  (§  283*)'— Liability  of  Carrier 
FOR  Conductor's  Acts. 

The  conductor  of  a  train  represents  the 
railroad  company  in  relation  to  the  transporta- 
tion of  passengers  on  his  train,  and  his  act  in 
receiving  and  carrying  passengers  on  the  plat- 
forms when  the  train  is  overcrowded  binds  the 
company. 

[Dd.  Note.— For  other  cases,  see  Carriers.  Cent. 
Dig.  §§  1119-1124, 1140, 1141 ;  Dec.  Dig.  §  283.*] 

8.  Trial  (§§  141,  143*)— Direction  of  Veb- 

DICT. 

The  court  cannot  properly  direct  a  verdict 
in  a  case  turning  on  a  conflict  of  evidence  which 
makes  the  material  facts  so  doubtful  that  a 
verdict  for  either  party  would  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  336,  342,  343 ;   Dec.  Dig.  §$  141,  143.*] 
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Release     (§    IT*)  —  Release   ExirrxET) 

Thkough  Fraud. 

A  \vritten  release  or  acquittance  of  a  claim 
for  personal  injury  wiH  not  sustain  a  plea  of 
accord  and  satisfaction  in  the  i)remi8es  if  its 
execution  was  obtained  by  deception  and  fraud. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.   §  32;    Dec.  Dig.  §  17.*] 

(Additional  Syllabus  hy  Editorial  Staff.) 

10.  Release  (§  58*)  —  Execution  —  Fbaud  — 

Question  for  Jury. 

Whether  a  release  of  liability  for  injury 
was  obtained  by  a  carrier  from  a  passenger  by 
fraud,  heldj  under  the  evidence,  to  be  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  §§  10^114;   Dec.  Dig.  §  58.*] 

Error  to  Circuit  Court,  Mason  County. 

Action  by  J.  C.  Norvell  against  the  Kan- 
awha &  Michigan  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed,  and  new  trial  granted. 

Charles  E.  Hogg  and  SomervlUe  &  Somer- 
vllle,  for  plaintiff  in  error.  Brown,  Jackson 
&  Knight,  for  defendant  in  error. 

ROBINSON,  P.  Norvell,  the  plaintiff,  rid- 
ing on  a  platform  of  a  crowded  train,  fell 
therefrom  and  was  injured.  He  sued  the 
railroad  company  for  damages.  The  company 
defended  upon  the  ground  that  there  was  no 
n^llgence  on  Its  part ;  that  plaintiff's  injury 
was  caused  by  his  own  negligence ;  and  that, 
at  any  rate,  full  accord  and  satisfaction  for 
the  Injury  had  been  made.  The  case  came 
on  for  trial  and  all  the  evidence  was  adduced 
before  the  Jury.  The  defendant  moved  the 
court  to  direct  a  verdict  in  its  favor.  The 
motion  was  granted,  verdict  for  the  defendant 
was  returned,  and  Judgment  upon  the  same 
was  entered.  The  plaintiff  asks  a  reversal  of 
that  Judgment. 

Was  the  case  one  for  Jury  determination? 
It  is  contended  that  the  evidence  was  con- 
flicting and  that  therefore  the  case  should 
have  been  submitted  to  the  Jury.  The  plead- 
ings made  the  case  to  Involve  two  main  In- 
Quirles — whether  negligence  on  the  part  of 
defendant  in  the  overcrowding  of  its  cars 
caused  plaintiff's  injury,  and,  if  so,  whether 
accord  and  satisfaction  therefor  had  been 
made.  A  conflict  of  evidence  as  to  each  of 
these  propositions  is  claimed. 

It  is  negligence  in  a  passenger,  under  or- 
dinary circumstances,  to  stand  upon  an  open 
platform  of  a  rapidly  moving  railroad  car. 
If  one  voluntarily  and  unnecessarily  takes 
such  position  and  is  injured  while  there  he 
cannot  recover  damages.  His  contributory 
negligence  bars  recovery.  But  to  ride  in  such 
place  is  not  always  a  negligent  act.  Wheth- 
er it  is  negligent  to  ride  on  the  platform  may 
depend  on  circumstances.  If  the  train  is  so 
crowded  that  one  cannot  reasonably  enter  a 
car,  and  no  safer  place  on  the  train  is  rea- 
sonably obtainable,  it  is  not  negligent  to  ride 
on  the  platform  when  the  circumstances  thus 
force  the  passenger  to  do  so  and  the  carrier 


acquiesces  in  the  use  of  such  accommodations 
by  collecting  fare  for  the  same  or  by  some 
other  indicative  act  What  other  choice  has 
a  passenger  but  to  ride  on  the  platform  when 
the  carrier,  negligently  or  unavoidably,  fails 
to  provide  safer  accommodations  for  him? 
Must  he  forego  his  Journey  and  the  engage- 
ments dependent  upon  it,  or  his  return  to 
home  at  the  expected  time?  It  is  not  reason- 
able to.  say  that  he  is  obliged  to  do  so.  He 
may  accept  such  accommodations  when  they 
are  the  best  offered  to  him  and  rely  upon  the 
carrier  to  take  the  greater  care  and  diligence 
in  transporting  him  which  are  commensurate 
with  the  increased  dangers  of  the  situation 
in  which  it  has  placed  him  as  a  passenger. 
The  carrier's  duty  to  hitn  in  such  situation  Is 
to  use  the  high  degree  of  care  which  Its  act 
in  undertaking  to  carry  him  on  the  platform  . 
demands.  If  it  fulfills  that  duty,  and  Is  free 
from  negligence  In  other  particulars,  It  may 
he  absolved  from  damages  If  he  is  Injured. 
Its  liability  for  Injury  to  him  in  the  prem- 
ises is  not  absolute.  But  injury  to  him  in 
such  dangerous  situation,  if  he  is  obliged  to 
take  that  place  of  carriage  for  want  of  a  saf- 
er one,  may  make  a  prima  facie  case  of  lia- 
bility. The  liability  will  not  exist,  however, 
when  the  carrier  shows  that  it  exercised  rea- 
sonable diligence  to  provide  cars  for  his  safe 
carriage,  and,  with  a  fair  excuse  for  failure 
to  provide  them,  used  the  increased  care  de- 
manded by  the  lack  of  a  safer  place  for  his 
transportation.  Nor  will  the  liability  exist 
when  it  appears  that  the  passenger,  by  not 
conducting  himself  with  the  care  and  pru- 
dence which  his  position  on  the  platform  re- 
quired, did  that  which  was  the  proximate 
cause  of  his  injury.  Baldwin  on  American 
Railroad  Law,  309;  Moore  on  Carriers,  856; 
HutchUison  on  Carriers  (3d  Ed.)  §§  1197, 1198; 
6  Cyc.  623,  653. 

If  a  railroad  sees  fit  to  earn  a  revenue  by 
offering  to  the  public  hazardous  accommoda- 
tions on  the  platform,  why  should  it  not  as- 
sume liability  for  the  dangers  incident  to  its 
own  act  in  so  doing?  In  Justice  and  reason 
it  must  do  so,  unless  it  shows  that  it  provid- 
ed the  best  accommodations  that  it  could  un- 
der all  the  circumstances  attending  the  run- 
ning of  its  train  and  then  exercised  the  degree 
of  care  that  it  owed  to  those  It  undertook  to 
carry  in  those  accommodations.  This  is  nei- 
ther a  strict  nor  an  unjust  rule.  If  the  car- 
rier is  taken  unawares  by  unusual  and  unex- 
pected demand  for  passage  and  has  not  safe 
accommodations  to  offer,  it  may  Justly  and 
without  liability  decline  to  take  on  board 
more  than  the  room  within  its  cars  will  ad- 
mit. The  conductor  in  charge  of  the  traip 
may  refuse  to  receive  passengers  that  by  rea- 
son of  unavoidable  circumstances  cannot  be 
given  safe  places  of  carriage.  To  do  this  Is 
surely  within  the  line  of  his  authority.  He 
is  in  charge  of  the  train  and  must  necessarily 
represent  the  carrier  in  the  transportation  of 
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passengers  thereon.  On  the  other  hand,  when 
he  permits  passengers  to  ride  on  the  platform 
because  there  is  no  room  for  them  inside,  and 
recognizes  them  as  passengers  and  not  tres- 
passers by  accepting  fares  for  such  carriage, 
or  by  doing  some  other  act  indicative  of  the 
^act,  he  also  indeed  represents  the  company. 
It  is  within  the  line  of  his  duty  and  author- 
ity, and  he  binds  the  company  by  the  act. 
Baldwin  on  American  Railroad  Law,  311. 
What  weight  can  be  given  the  notice  which 
is  usually  posted  on  the  cars  that  "passengers 
are  not  allowed  to  stand  on  the  platform*'  if 
in  fact  passengers  are  allowed  to  stand  there 
for  the  convenience  of  the  company?  Surely 
none.  The  company  waives  this  notice  flfnd 
the  rule  which  it  recites  when,  for  its  own 
convenience  and  gain,  it  receives  passengers 
.as  such  on  the  platform — ^uses  the  platform 
to  earn  a  revenua  It  is  nonsensical  to  give 
force  to  such  rule  when  the  company  does 
not  enforce  the  same,  but  violates  the  rule  for 
its  own  purposes.  Of  course  the  question 
whether  in  a  particular  case  the  rule  is  vio- 
lated for  the  convenience  or  gain  of  the  car- 
rier is  always  an  imi>ortant  question  to  be 
considered  and  determined. 

A  railroad  company  fcnows  the  usual 
amount  of  travel  on  any  one  of  its  trains. 
The  sale  of  tickets  and  the  reports  by  the 
conductor  or  train  auditor  give  it  accurate  bas- 
is of  Information  upon  which  it  can  furnish 
cars  to  meet  all  usual  demands  for  passage. 
And  when  it  is  advised  of  an  occasion  that 
will  make  demand  upon  any  of  its  trains  for 
more  than  the  usual  accommodations,  it  owes 
a  duty  to  the  public  to  take  reasonable  pre- 
caution to  furnish  the  same.  Particularly  is 
this  so  when  excursion  occasions  are  adver- 
tised by  the  railroad  company  and  excursion 
tickets  sold.  If  it  is  made  to  appear  that  an 
overcrowding  of  cars  was  so  great  that  pas- 
sengers were  compelled  to  ride  on  the  plat- 
forms, that  the  lack  of  sufficient  room  was 
due  to  the  negligence  of  the  company  Itself, 
that  the  passengers  were  accepted  for  car- 
riage on  the  platforms,  and  that  such  condi- 
tions and  acts  caused  injury  to  a  passenger, 
why  should  not  the  comi>any  be  liable  in  the 
premises?  Railroad  companies  seek  and  de- 
mand much  from  the  public.  They  are  enti- 
tled to  the  good  will  and  fair  consideration 
which  the  people  through  right  views  and  Just 
laws  should  always  give  them.  They  are  the 
great  commercial  arteries  which  indeed  feed 
our  prosperity  and  give  life  and  vitality  to 
our  riches  and  comfort.  But  they  owe  a  re- 
ciprocal, relation  to  the  public.  They  are  in 
duty  bound  to  render  good  and  reasonable 
service  and  at  all  times  to  refrain  from  neg- 
lect, carelessness  and  Imposition  in  their  op- 
erations. They  peculiarly  owe  a  duty  to  pro- 
vide safe  and  sanitary  accommodations  for 
passengers — to  refrain  from  imposing  condi- 
tions that  cause  the  inconvenient  and  dan- 
gerous overcrowding  of  trains  and  the  un- 
healthy and  barbarous  use  of  filthy  stations. 

Since  it  depends  upon  the  circumstances 


of  each  particular  cage  whether  the  act  of 
a  passenger  In  using  the  platform  as  a  place 
of  carriage  is  negligence  on  his  part,  the 
question  is  usually  one  for  Jury  determina- 
tion, 6  Cyc.  654.  It  is  always  a  question 
for  the  Jury,  and  Is  not  determinable  by  the 
court  as  a  matter  of  law,  when  circumstan- 
ces reasonably  excusing  the  passenger  for 
riding  there  are  not  admittedly  shown.  If 
the  alleged  necessity  for  riding  on  the  plat- 
form is  based  on  an  overcrowding  of  the 
train  and  evidence  supporting  the  fact  of 
overcrowding  is  Introduced  which  Is  met 
with  other  evidence  tending  to  disprove  the 
fact,  a  conflict  Is  presented  which  it  is  the 
province  of  the  Jury  to  settle.  Again,  tf 
there  are  conflicting  facts  and  drcnmstanoc^- 
In  relation  to  the  excuse  of  the  carrier  for 
its  alleged  failure  to  provide  ample  places 
of  safe  carriage,  or  in  relation  to  the  degree 
of  care  which  It  used  for  the  transportation 
of  one  necessarily  on  the  platform,  the  Jury 
should  pass  upon  them.  It  is  the  province 
of  the  Jury  to  pass  upon  conflicting  oral  tes- 
timony of  witnesses  which  is  given  in  their 
presence,  and  that  province  should  not  be 
invaded.  But  when  the  evidence,  though 
orally  given  in  the  presence  of  the  Jury,  and 
though  conflicting  as  a  whole,  embraces  un- 
contradicted facts  or  circumstances  which 
cause  the  case  admittedly  to  turn  in  favor 
of  one  of  the  parties  so  that  a  verdict 
against  him  would  be  set  aside,  the  court 
may  properly  direct  a  verdict  in  his  favor. 
The  court  cannot  properly  direct  a  verdict, 
however,  in  a  case  turning  on  a  conflict  of 
evidence  which  makes  the  material  facts  so 
doubtful  that  a  verdict  in  favor  of  either 
party  would  be  sustained.  Ketterman  v. 
Railroad  Co.,  48  W.  Va.  606,  37  S.  E.  683; 
White  V.  Brewing  CJo.,  51  W.  Va.  259,  41  S. 
B.  180;  Ooalmer  v.  Barrett,  61  W.  Va.  237, 
56  S.  E.  385,  and  other  cases. 

Now,  in  the  case  before  us,  the  flrst  per- 
tinent Inquiry  In  relation  to  the  alleged  neg- 
ligence of  the  railroad  company  is  whether 
a  safe  place  of  carriage  was  provided  for 
plaintiff.  Was  plaintiff,  as  he  claims,  com- 
pelled by  Insufllcient  passenger  accommoda- 
tions to  ride  on  the  platform?  Or,  did  he 
voluntarily  and  unnecessarily  ride  there  so 
that  his  own  act  in  thus  doing  was  the  prox- 
imate cause  of  his  injury?  Then,  if  the 
overcrowding  was  so  great  that  plaintiff  was 
excusable  for  taking  passage  on  the  plat- 
form, was  that  overcrowding  the  fault  of 
the  railroad  company  in  failing  to  provide 
ample  accommodations?  Or,  was  the  over> 
crowding  so  unexpected  and  unusual  that 
provision  reasonably  could  not  be  made  to 
prevent  it?  Did  the  company  accept  and 
receive  plaintiff  as  a  passenger  on  the  plat- 
form of  its  train  for  lack  of  space  in  the 
cars?  If  so,  and  If  it  was  excusable  there- 
in, did  it  then  exercise  the  degree  of  care 
that  was  due  to  plaintiff  in  the  hazardous 
position  in  which  he  was  permitted  to  ride? 
Readily  Is  It  to  be  seen  that  a  charge  of 
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negligence  involving  so  many  qaestlonB  of  [ 
fact  mnat  make»  in  practically  every  In- 
stance, a  case  for  the  jury.  The  determina- 
tion of  any  of  these  qnestlons  wonld  usually 
and  naturally  turn  upon  a  mass  of  conflict- 
ing facts  and  circumstances.  So  it  Is  in 
this  case.  A  substantial  conflict  of  testimo- 
ny is  Involved.  No  decisive  facts  are  so  ad- 
mittedly shown  as  to  make  the  general  is- 
sue determinable  as  one  of  law.  Many  facts 
and  circumstances  tend  to  prove  that  plaln- 
tilT  made  a  reasonable  effort  to  enter  the 
cars,  that  he  was  prevented  by  the  over- 
crowding from  doing  so,  and  that  he  was 
thus  compelled  to  ride  on  the  platform.  Oth- 
er facts  and  circumstances  tend  to  prove 
that  there  was  ample  room  In  the  cars  and 
that  he  took  passage  on  the  platform  from 
choice.  If  this  primary  Issue  should  be  de- 
termined in  favor  of  plaintiff,  then  conflict- 
ing facts  and  circumstances  appear  which 
must  be  settled  in  order  to  determine  wheth- 
er the  company  was  negligent  by  an  Inex- 
cusable failure  to  provide  ample  cars;  and. 
if  not  so  negligent,  whether  it  then  failed 
to  take  the  degree  of  care  that  it  owed 
plaintiff  because  of  the  unsafe  position  in 
which  he  was  obliged,  through  unforeseen 
and  unavoidable  circumstances,  to  ride.  It 
is  not  our  purpose  to  multiply  words  by  a 
recital  of  the  particular  facts  pertaining  to 
this  case.  It  suffices  to  say  that  witnesses 
as  to  controlling  facts  and  circumstances  on 
the  proposition  of  negligence  are  In  direct 
contradiction. 

To  support  Its  plea  of  accord  and  satisfac- 
tion the  defendant  railroad  company  intro- 
duced a  receipt  for  seventy-five  dollars, 
signed  by  the  plaintiff,  which  recites'  in 
substance  that  the  sum  is  paid  by  the  com- 
pany and  accepted  by  plaintiff  in  full  pay- 
ment of  any  liability  for  his  Injury.  Plain- 
tiff admitted  that  the  signature  thereto  is 
his  own.  He,  however,  Introduced  evi- 
dence tending  to  prove  that  be  was  de- 
ceptively Induced  to  sign  the  receipt  by  rep- 
resentatives of  the  company  at  a  time  when 
he  was  In  the  hospital  suffering  from  the 
injury,  lying  on  his  back,  with  his  senses 
deadened  by  pain  and  narcotic  medicines; 
that  he  was  made  to  understand  and  be- 
lieve that  the  company  was  gratuitously 
giving  him  the  amount  for  the  purpose  of 
paying  the  hospital  charges  and  for  none 
other;  that  the  paper  which  he  was  asked  to 
sign  was  falsely  represented  to  him  as  a 
check  for  that  purpose;  and  that  the  paper 
was  so  folded  when  presented  to  his  reclin- 
ing position  for  signature  that  he  was  de- 
ceived,' excusably  on  his  part,  as  to  its  real 
character  and  purport.  The  evidence  of 
his  witnesses  in  this  behalf  is  flatly  contra- 
dicted by  the  company's  physician,  in  whose 
liospital  he  was,  and  who  was  present  at  the 
time  the  receipt  was  obtained.  Thus  we 
have  a  conflict  of  testimony  In  this  branch 


of  the  case  also.  If  the  paper  was  ob- 
tained by  deception  and  fraud  it  cannoi 
sustain  the  plea  of  accord  and  satisfaction. 
If  the  receipt  was  fraudulently  obtained  it 
is  no  bar  to  this  action.  24  Am.  &  Eng. 
Enc.  of  Law,  308,  809.  While  it  is  admitted 
that  plaintiff  did  not  read  the  paper  before 
signing  It,  yet  there  is  evidence  tending  to 
prove  that  he  used  as  much  prudence  and 
circumspection  as  a  man  ordinarily  would 
under  the  circumstances  stated  as  existing 
at  the  time.  Whether  he  did  exercise  such 
prudence  and  circumspection,  whether  he 
was  incapacitated  so  that  he  was  thrown 
off  his  guard,  were  questions  to  be  deter- 
mined by  the  jury.  The  disputed  questions 
of  fact  relating  to  the  validity  and  binding 
force  of  the  terms  of  the  paper  claimed  to 
be  a  release  should  have  been  submitted  to 
the  jury  under  proper  instructions  by  the 
court  as  to  the  law  in  the  premises. 

The  case  was  improperly  taken  from  the 
consideration  of  the  jury.  It  involved  in 
its  material  points  such  disputed  questions 
of  fact  that  a  case  was  not  presented  for  the 
court's  action  in  directing  a  verdict  Jury 
trial  in  cases  to  which  it  rightly  belongs  is 
sacredly  guaranteed  to  all.  This  funda- 
mental right  must  not  be  curtailed.  The 
judgment  will  be  reversed,  the  verdict  set 
aside,  and  a  new  trial  granted. 


(07  W.  Va.  637) 
STATE  V.  ATKINSON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

May  17,  1910.) 

(Syllabus  by  ike  Court,) 

1.  Intoxicating  Liquors  (§  172*)— Illeoab 
Sales— Manager  of  Social  Club. 

The  manager  of  a  social  club  chartered  and 
organized  under  and  pursuant  to  section  120a, 
chapter  32,  Code  Supplement,  1907,  with  li- 
cense regularly  obtainea  from  the  county  clerk, 
and  imyment  of  taxes  thereon  as  assessed  by 
such  clerk,  as  provided  by  said  section,  is  not 
liable  to  indictment  for  selling  intoxicating  liq- 
uors to  a  member  of  such  club. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  186 ;   Dec  Dig.  f  172.*] 

2.  Intoxicating  Liquors  (S  50*)— Ligensk— 
Social  Clubs. 

Such  social  club,  having  obtained  such  li- 
cense and  paid  the  taxes  assessed  thereon,  is 
not  required  by  section  1,  chapter  32,  Cod« 
Sui>plement,  1907,  as  a  condition  precedent  to 
selling  or  dispensing  intoxicating  li9Uor8  to  its 
members,  to  also  obtain  a  state  license  from 
the  county  court,  or  from  the  council  of  a  mu- 
nicipality, where  such  club  is  located. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  51 ;   Dec  Dig.  §  50.*] 

3.  Intoxicating  Liquors  (J  80*)— Licensb— 
"To  Keep  Said  Club." 

A  certificate  of  license  *'to  keep  said  club," 
regularly  issued  by  a  clerk  of  the  county  court 
to  such  social  club,  as  provided  by  said  section 
120a,  with  assessment  and  payment  of  taxes 
thereon  as  provided  thereby,  constitutes  a  valid 
license  to  sell  and  dispense  intoxicating  liquors 
to  members  of  such  club,   though  such  certifi* 
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cate  does  not  oa  its  face  specifically  give  right 
to  sell. 

[ESd.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec.  Dig.  $  80.*] 

4.  Intoxioatino   IjIquobb    ($    2^*)— Social 

OLUB&— IlXBOAL  SALE8— EWlDKNCS. 

It  is  error  for  the  court  on  the  trial  of  an 
indictment,  changing  the  manager  of  such  a 
social  club,  with  selling  intoxicating  liquors 
without  a  state  license  therefor,  to  exclude  from 
the  jury  its  charter,  license,  minutes  of  stock- 
holders and  board  of  directors,  and  ot^er  docu- 
ments relating  to  the  organization  and  manage- 
ment of  such  club,  and  the  application  for  and 
membership  therein  of  the  person  to  whom  it 
16  alleged  illegal  sales  were  made. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  234.*]    . 

G.   INTOXICATINQ    L1IQUOB8    (fi    198*)— IlXBQAI. 

Sales— Social  Clubb  —  Adjudication  of 

Bona  Fides  of  Obganization. 

The  remedy  by  complaint  to  the  circuit 
ooort,  or  a  judge  thereof  in  vacation,  and  no- 
tice thereof  to  such  club,  as  provided  by  said 
section  120a,  for  obtaining  an  adjudication  that 
such  club  is  beine  or  has  been  conducted  for 
the  purpose  of  violating  or  evading  the  laws  of 
the  state  regulating  the  licensing  and  sale  of 
intoxicating  uquors  is  exclusive,  and  the  ques- 
tion of  the  bona  fides  of  such  organization  can 
not  prior  to  such  adjudication,  and  on  the  trial 
of  an  indictment  of  the  manager  of  such  club 
for  alleged  illegal  sales  to  members  thereof 
without  a  state  license  therefor,  be  determined 
by  the  court  or  submitted  to  the  jury. 

[£}d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  196.*] 

Robinson,  P.,  dissenting. 

• 

Error  to  Circuit  Court,  Logan  County. 

Everett  Atkinson  was  convicted  of  an  il- 
legal sale  of  liquor,  and  brings  error.  Re- 
Tersed  and  remanded. 

J.  S.  Miller  and  Marcum  &  Marcum,  for 
plaintiff  in  error.  Wm.  G.  Conley,  Atty.  Gen., 
for  the  State. 

MILLER,  J.  The  defendant  was  indicted 
at  the  October  term,  1908,  of  the  circuit  court 
for  selling,  offering  and  exposing  for  sale  spir- 
ituous, vinous  and  malt  liquors,  without  hav- 
ing obtained  a  state  license  therefor.  On  the 
trial  the  State  proved  by  Simpson  Thompson 
sales  to  him  by  defendant  of  whisky  and  beer 
within  the  county,  and  within  one  year  next 
before  the  finding  of  the  indictment,  but  that 
he  had  at  that  time  joined  the  Guyan  Val- 
ley Social  Qub,  had  "signed  something"  to 
become  a  member,  and  had  agreed  to  pay 
$2.50  for  bis  membership,  and  the  State  then 
rested. 

The  defendant,  without  objection  by  the 
State,  thereupon  introduced  the  charter  of 
incorporation  of  the  Guyan  Valley  Social 
Club,  Issued  by  the  Secretary  of  State,  July 
18,  1908,  to  Spencer  Ison,  U.  O.  Ilager,  E.  U. 
Atkinson,  E.  E.  Epling  and  L.  C.  White,  with 
the  certificate  of  recordation  thereof  en- 
dorsed thereon,  it  being  agreed  by  counsel 
that  defendant  is  the  E.  H.  Atkinson  men- 
tioned in  said  charter;  also  the  affidavit  of 
said  Atkinson,  made  August  1,  1908.  filed 
with  the  clerk  of  the  county  court,  as  pro- 


vided by  section  1044a,  Code  Suppement,  1907, 
at  the  time  he  applied  for  license  for  said 
club  to  sell  and  distribute  to  its  members  spir- 
ituous,  vinous  and  malt  liquors,  "that  the 
number  of  members  of  said  club  for  the  frac- 
tion of  the  preceding  year  for  which  said 
club  was  oi-ganized  was  thirty,"  together 
with  the  subscription  of  membership  referred 
to  therein  and  accompanying  said  affidavit; 
also  the  certificate  of  license  issued  by  J.  R. 
Henderson,  clerk  of  the  county  court  of  said 
Logan  county,  August  1,  1908,  together  with 
the  receipt  of  the  clerk  for  $60.00,  license 
tax  assessed  by  him  thereon,  objection  to 
which  by  the  State  was  overruled,  and  where- 
by said  derk  certified,  *'that  the  undersigned, 
in  pursuance  of  the  authority  vested  In  him 
by  law,  has  this  day  granted  to  the  Guyan 
Valley  Social  Club,  of  City  of  Logan,  Logan 
County,  West  Virginia,  a  license  to  keep 
said  club  at  the  place  known  as  the  G.  W. 
and  E.  H.  Atkinson  property  in  said  city, 
beginning  1st  day  of  August,  1908,  and  end- 
ing June  30,  1909,  and  has  assessed  the  tax 
at  Sixty  dollars;'*  also  the  application  In 
writing  of  said  Thompson  for  membership 
in  said  club,  objection  to  which  by  the  State 
was  also  overruled,  whereby  said  applicant 
represents  himself  as  over  twenty-one  years 
of  age,  not  of  Intemperate  habits,  agrees  to 
conform  to  the  by-laws  and  regulations  of 
said  organization.  If  permitted  to  become  a 
member  thereof,  and  to  pay  an  admission 
fee  of  $5.00,  also  agreeing  to  introduce  no 
one  into  the  dub  who  is  not  a  member  there- 
of, or  until  he  has  filled  and  signed  an  ap- 
plication to  become  a  member,  and  that  he 
would  not  recommend  for  membership  any- 
one of  Intemperate  habits.  A  copy  of  the 
rules  and  regulations  was  also  offered  in 
evidence,  and  a  copy  of  the  by-laws,  adopt- 
ed by  the  stockholders  on  the  organization 
of  said  club ;  also  the  minutes  of  subsequent 
meetings  of  the  board  of  directors,  which 
were  attended  by  said  Atkinson,  a  member 
thereof.  The  minutes  of  the  board  of  direct- 
ors show  authority  to  the  manager  to  hold 
social  sessions  of  the  club.  He  also  offered 
in  evidence  the  petition  of  the  Guyan  Val- 
ley Social  Club,  dated  October  13,  1908^ 
verified  by  L.  C.  White,  president,  addressed 
to  the  clerk  of  the  county  court  of  Logan 
County,  West  Virginia,  setting  forth  at  length 
the  organization  of  said  club,  the  location 
of  its  club  house,  its  desire  to  keep  on  hand 
at  its  club  house  spirituous  liquors  to  be 
sold  directly  or  indirectly  to  its  members^ 
and  Its  desire  for  a  license  to  do  so  and  for 
no  other  purpose  than  that  contemplfited  by 
law,  tendering  the  amount  of  the  taxes  and 
praying  for  such  license.  Said  petition  en- 
dorsed by  said  clerk  was  received  and  filed 
for  record  October  13,  1908.  Counsel  say 
they  do  not  know  why  this  petition  was  filed. 
And  we  see  no  reason  therefor.  The  defend- 
ant also  proved  by  himself  that  he  was  at 
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the  time  of  tbe  sale  In  question  secretary 
and  general  manager  of  the  clnb,  that  he 
had  sold  no  liquor  to  Thompson  -ontll  he  had 
become  a  member  of  the  club,  and  had  made 
no  sales  to  others  than  members;  that  the 
money  derived  from  all  sales  was  deposited 
by  him  In  bank  to  the  credit  of  the  club.  He 
also  testified  to  other  facts  not  important 
In  the  disposition  of  the  case. 

After  the  defendant  had  rested,  the  State 
called  G.  R.  Armstrong,  and  proved  by  him 
that  he  was  the  agent  of  the  G.  &  O.  Rail- 
road at  Logan,  and  the  quantity  of  different 
kinds  of  Intoxicating  liquors  received  upon 
consignment  to  It  at  Logan,  from  the  time 
of  its  organization  up  to  October  26,  1908; 
and  by  Atkinson,  defendant,  recalled  by  the 
State,  the  State  proved  that  on  the  26th  day 
of  October,  1908,  the  club  had  a  membership 
of  one  hundred  and  twenty-six.  And  the 
State  again  rested. 

Thereupon  the  court  on  motion  of  the  pros- 
ecuting attorney,  over  the  objection  of  the 
defendant,  struck  out  all  the  defendant's 
documentary  evidence  relating  to  the  organ- 
ization of  said  club,  including  the  charter, 
the  agreement  of  membership,  the  affidavit 
of  Atkinson,  the  license  Issued  to  said  clnb 
by  the  clerk,  the  application  for  member- 
ship by  said  Thompson,  and  the  minutes  and 
proceedings  aforesaid;  and  upon  its  own 
motion  also  struck  out  the  evidence  of  the 
witness  O.  R.  Armstrong,  and  directed  the 
jury  not  to  consider  any  of  the  evidence  so 
excluded. 

Upon  the  evidence  admitted  the  jury  re- 
turned a  verdict  of  guilty,  which  verdict  the 
court,  upon  motion  of  the  defendant,  refused 
to  set  aside,  or  to  grant  him  a  new  trial,  and 
adjudged  that  he  pay  a  fine  of  twenty-five 
dollars  and  be  imprisoned  in  the  county  jail 
for  a  period  of  two  months.  To  this  judg- 
ment a  writ  of  error  was  obtained  from  this 
court 

The  errors  assigned  here  are:  First,  the 
exclusion  from  the  consideration  of  the  jury 
of  the  charter  of  the  club,  tbe  license  issu- 
ed by  the  clerk,  and  the  other  documentary 
evidence  offered  in  defense;  second,  the  re- 
fusal of  tbe  court  to  set  aside  the  verdict 
and  grant  defendant  a  new  trial. 

On  the  trial  below  the  fact  of  the  sale  or 
sales  to  Thon^son  was  not  controverted,  and 
Is  not  controverted  here,  but  admitted.  The 
sole  question  presented  for  our  decision, 
therefore,  \a,  did  the  court  below  err  in  ex- 
cluding defendant's  documentary   evidence? 

The  attorney  general  justifies  tbe  action 
of  the  court  below  upon  several  grounds. 
The  first  Is  that  the  license  issued  by  the 
^erk,  without  a  regular  license  to  vend  in- 
toxicating liquors,  required  by  section  1, 
chapter  32,  Code  Supplement,  1907,  fumlsh- 
id  no  justification  for  the  sale  to  Thompson. 
Prior  to  the  amendment  of  that  chapter,  sec- 
lion  120a,  serial  section  1042a,  Code  Sup- 
plement, 1907,  as  held  In  State  v.  Shumate, 
44  W.  Va.  490,  29  S.  El  1001,  such  was  un- 


doubtedly the  law.  But  said  section  120a, 
in  force  at  the  time  of  the  offense  charged 
in  the  indictment,  is  too  plain  to  call  for 
interpretation.  It  provides:  "Any  corpora- 
tion or  association  chartered  and  organized 
as  a  social  club  and  paying  the  tax  above 
prescribed  shall  be  entitled  to  distribute  and 
dispense  wines,  ardent  spirits,  malt  liquors 
or  any  mixture  thereof,  alcoholic  bitters  or 
bitters  containing  alcohol,  or  fruit  preserv- 
ed in  ardent  spirits,  to  and  among  its  mem- 
bers, without  obtaining  any  license  or  pay- 
ing any  further  tax,  either  state,  municipal 
or  county,  for  the  said  privilege,  than  is 
above  prescribed;  provided,  that  the  said 
corporation  is  organized  and  conducted  as 
a  bona  fide  social  club;  and  provided,  fur- 
ther, that  no  person  or  corporation  shall  be 
entitled  by  the  payment  of  the  tax  above 
prescribed  to  conduct  the  business  of  a 
wholesale  or  retail  liquor  dealer  for  which 
a  license  is  required  under  the  existing  laws 
of  the  state."  The  second  ground  Is  that 
without  authority  of  the  county  court,  as  re- 
quired by  section  10,  chapter  32,  Code  Sup- 
plement, 1907,  and  by  virtue  of  section  22, 
chapter  3,  Acts  of  Special  Session  1907,  in- 
corporating the  City  of  Logan,  empowering 
the  council  of  said  city  to  make  and  enforce 
ordinances  for  the  r^ulation  and  control 
of  the  sale  of  all  Intoxicating  liquors,  and 
providing  for  the  forfeiture,  cancellation  and 
annulment  of  any  license  for  the  violation 
of  any  condition  of  the  bond  given,  etc.,  and 
providing  also  "that  In  no  event  shall  such 
license  be  granted  to  any  person  without 
the  consent  of  a  majority  of  the  board  of 
control,"  the  license  Issued  to  said  club  by 
the  clerk  of  said  court  without  authority  of 
said  city  was  invalid,  and  constituted  no 
defense  for  the  sales  made  to  Thompson. 
We  think  this  ground  also  without  any  mer- 
it. Said  section  10,  by  its  very  terms,  has 
application  alone  to  state  licenses  issued 
pursuant  to  section  one  of  said  chapter ;  and 
certainly  the  section  of  the  charter  of  the 
City  of  Logan  referred  to,  neither  by  its 
terms,  or  by  implication,  repeals  the  social 
club  law.  That  provision  of  the  charter  re- 
lates, and  was  intended  to  relate  to  licenses 
required  by  the  first  section  of  said  chapter 
32  of  Code.  Said  section  120a  specifically 
provides  that  a  social  club  chartered  and 
organized  pursuant  thereto,  upon  paying  the 
tax  prescribed  thereby,  shall  be  entitled  to 
distribute  and  dispense  spirituous  liquors  to 
and  among  its  members,  without  obtaining 
any  license  or  paying  any  further  tax  ei- 
ther state,  municipal  or  county  for  said  priv- 
ilege. How  could  language  be  made  plain- 
er? Repeal  by  implication  Is  never  favor- 
ed; and  the  repeal  of  a  general  law  by  a 
special  statute  must  be  either  express,  or 
the  language  be  so  clear  as  to  amount  to  an 
express  direction.  The  same  answer  may 
be  made  to  the  argument  based  on  section 
10.  chapter  36,  Acts  of  1905  [Code  190«,  I 
922],   which  prohibits  a  county  court  from 
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granting  a  license  to  sell  Intoxicating  drinks 
within  two  miles  of  an  incorporated  town, 
city  or  village,  without  the  consent  of  its 
council,  and  that  a  license  granted  without 
such  consent  is*  void,  and  sales  made  under 
it  violate  the  law.  This  provision  dearly 
relates  to  licenses  issued  under  the  provi- 
sions of  said  section  1,  chapter  32,  and  not 
to  a  social  club  license.  The  Supreme  Court 
of  Virginia  in  Norfolk  v.  Board  of  Trade 
and  Business  Men's  Association,  109  Va.  853, 
6Sr  S.  E.  987,  gave  similar,  construction  to 
the  social  club  law  of  that  state.  A  third 
ground  is  that  the  license  issued  by  said 
clerk  is  not  in  terms  a  license  to  sell  intox- 
icating liquors,  but  *'a  liceuse  to  keep  said 
dub"  at  the  place  designated.  We  see  no 
force  in  this  contention.  No  form  of  license 
is  prescribed.  The  statute  says  that  any 
such  corporation  or  association  desiring  to 
keep  on  hand  at  its  club  house  or  other 
place  of  meeting,  spirituous  liquors  for  sale 
to  its  menri^ers,  shall  "make  application  to 
the  county  clerk  wherein  the  club  house  or 
other  place  of  meeting  of  such  corporation 
'  is  located,  for  a  certifloate  of  license.**  The 
statute  does  not  say  the  amplication  shall 
be  by  petition.  It  simply  says  that  "the  per- 
son making  application  for  such  license  shall 
file  with  the  clerk  of  the  county  court  an 
affidavit  showing  the  number  of  persons  who 
have  been  members  of  such  corporation  dur- 
ing the  preceding  year,  and  the  clerk  of 
the  county  court  shall  file  such  affidavit  in 
his  office  which  shall  be  open  to  the  exam- 
ination and  inspection  of  the  prosecuting 
attorney  or  the  state  tax  commissioner,  and 
assess  the  taxes  against  such  corporation 
or  association  at  two  dollars  for  every  per- 
son who  has  been  a  member  thereof  during 
the  preceding  year,  and  the  applicant  shall 
pay  the  license  tax  as  other  license  taxes 
are  paid.'*  So  far  as  the  record  shows  the 
applicant  did  everything  required  of  it 
The  clerk  issued  his  certificate  of  license,  as- 
sessed the  taxes  thereon,  and  the  taxes  were 
paid.  We  think  that  this  was  substantial 
compliance  with  the  law,  both  by  the  ap- 
plicant and  by  the  clerk.  The  certificate 
of  license,  with  the  assessment  of  taxes 
thereon,  and  the  payment  of  the  taxes  by 
the  applicant  together  constituted  a  good  li- 
cense under  the  statute.  True  the  certifi- 
cate might  have  specifically  recited  author- 
ity to  sell  spirituous  liquors,  but  without 
that  the  certificate,  as  Issued,  with  the  as- 
sessment and  collection  of  the  license  tax, 
iu'l^al  effect  authorized  the  licensee  to  do 
the  business  which  the  statute  authorized. 
The  fourth  and  last  ground  relied  on  is 
that  the  evidence  shows  that  the  said  club 
was  not  a  bona  fide  organization,  and  that 
this  must  have  been  clearly  apparent  to  the 
trial  court,  from  the  amount  of  liquor  shown 
to  have  been  bought  and  sold,  the  size  of 
the  membership  never  having  exceeded  one 
hundred  and  fifty-four,  and  that  the  court 
was  justified  on  this  ground  in  excluding 


the  documentary  evidence;  ..Conceding  the 
court  may  have  inferred  from  this  evidence 
that  this  dub  was  not  a  bona  fide  sodal 
organization,  was  it  justified  on  the  trial 
of  this  indictment,  on  that  ground,  in  ex- 
duding  the  defendant's  documentary  evi- 
dence? or  could  the  court  have  lawfully 
submitted  that  question  of  fact  to  the  jury? 
We  think  not  The  law  may  have  been  a 
bad  one.  The  legislature  in  1909,  in  amend- 
ing it,  evid^tly  thought  so;  but  the  issue 
of  the  charter  to  defendant's  club,  the  or-, 
ganization  thereunder,  and  the  obtaining  of 
license  from  the  clerk,  seem  to  have  been 
regular,  and  the  statute  in  every  way  com- 
plied with.  Therefore,  until  it  had  been  ju- 
didally  determined,  as  provided,  that  said 
con^oration  was  being  conducted,  or  had 
been  conducted  for  the  puipooe  of  violat- 
ing or  evading  the  laws  of  the  states  reg- 
ulating the  sale  of  llquorsi  the  rights 
and  franchises  of  the  corporation  did  not 
cease.  The  same  statute  provides  that  up- 
on complaint  of  any  person  that  such  cor- 
poration so  chartered  as  a  sodal  club  is  be- 
ing conducted  for  the  purposes  of  violating 
or  evading  the  laws  in  the  way  indicated, 
and  the  service  of  such  complaint  on  such 
corporation  at  least  ten  days  before  the 
hearing  of  such  complaint  the  circuit  court 
of  the  county  wherein  is  located  the  place 
of  business  or  meeting,  or  the  Judge  there- 
of in  vacation,  shall  inquire  into  the  truth 
of  said  complaint  and  if  such  court  or  judge 
in  vacation  shall  adjudge  that  said  corpo- 
ration is  being  or  has  been  conducted  for 
such  Illegal  purposes  **the  chartered  rights 
and  franchises  of  said  corporation  shall 
cease  and  be  void  without  any  further  pro- 
ceedings, and  the  said  corporation  and  aU 
persons  concerned  in  the  violation  or  eva- 
sion of  said  law  shall  be  subject  to  the  pen- 
alties prescribed  by  section  3  of  this  chap- 
ter for  the  sale  of  intoxicating  liquors  with- 
out a  state  license  therefor.**  Was  it  com- 
petent, ther.efore,  in  the  face  of  this  statute 
for  the  drcuit  court  on  the  trial  of  an  in- 
dictment to  prejudge  this  question  of  bona 
fides  without  notice  to  the  coriwration  and 
an  opportunity  for  a  hearing?  We  think 
not  We  think  the  remedy  prescribed  by 
law  exclusive,  and  until  the  question  was 
thus  judicially  determined  no  prosecutions 
for  violations  of  the  law  against  lllldt  sales 
of  spirituous  liquors  by  such  club  or  any 
one  acting  for  it  were  justified. 

We  are  therefore  of  opinion  that  the 
court  erred  In  excluding  defendant's  evidence 
and  directing  the  jury  not  to  consider  the 
same,  and  that  it  also  erred  in  overruling 
defendant's  motion  for  a  new  trial,  and  en- 
tering judgment  against  him  of  fine  and  im- 
prisonment. The  judgment  below  will  there- 
fore be  reversed,  the  verdict  set  aside^  and 
a  new  trial  awarded. 

ROBINSON,  P.,  dissents. 


w.  \raj 
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(67  W.  Va.  5«) 

STATB  T.  GIBSON. 

(Supreme  Court  of  Appeals  of  West  Vlrsinia. 

May  17,  1910.) 

(Syllahus  hy  the  Court,) 

1.  HouioiDE  (J  141*)— Assault  with  Intent 
TO  Kill—Indictment. 

An  indictment  for  malicious  cutting  and 
woundinsr,  with  intent  to  maim,  disfi^re,  and 
kill,  need  not  specify  the  instrument  with  which 
the  injury  was  inflicted. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  §  247 ;  Dec.  Dig.  1 141.*] 

2.  Homicide  (§  90*)— Assault  with  Intent 
TO  Kill— "WOUND." 

To  constitute  a  "wound,"  within  the  mean- 
ing of  section  9,  c  144,  Code  1906,  an  injury 
must  have  been  inflicted  with  a  weapon  other 
than  any  of  those  with  which  the  human  body 
is  proyided  by  nature,  and  must  include  a  com- 
plete parting  or  solution  of  the  external  or  in- 
ternal ekin. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  ft  119 ;   Dec  Dig.  S  90.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pw  7528.] 

8.  Homicide  ($  142*)— Absaxtlt  with  Intent 
to  Kill— Indictment. 

Though  said  statute  makes  it  a  felony  for 
a  person  maliciously  to  cause  another  bodily 
injury  by  any  means,  with  intent  to  maim,  dis- 
figure^  or  kill  him,  an  indictment,  charging  only 
malicious  cutting  and  wounding  with  such  in- 
tent, is  not  broad  enough  to  let  in  proof  of  such 
injury,  inflicted  otherwise  than  by  cutting  or 
wounding. 

[E3d.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  §  256 ;   Dec.  Dig.  §  142.*] 

4.  Homicide  (5  135*)- Assault  with  Intent 
to  Kill— Indictment. 

An  indictment  for  maliciously  or  unlaw^ 
fully  causing  bodily  injury  otherwise  than  by 
shooting,  stabbing,  cutting,  or  wounding  should 
specii^  the  means  by  wnich  the  injury  was 
caused. 

[Eld.  Note. — For  other  cases,  see  Homicide^ 
Cent.  Dig.  §  215 ;   Dec.  Dig.  |  135.*] 

5.  Gbiminal  liAw  (I  315*)— Tbial— Pbesencb 
of  Accused— Pbesumptions. 

The  presumption  of  the  continuance  of  a 
fact  or  state  of  things,  shown  to  exist,  applies 
to  a  record,  showing  the  presence  of  a  prisoner 
in  court  at  the  commencement  of  each  day's 
proceedings  in  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  748 ;  Dec  Dig.  {  315.*] 

6w  Criminal  Law  (§§  1036,  1054*)— Appeal- 
Objections  to  Evidence. 

Admission  of  hearsay  evidence,  without  ob- 
jection and  exception,  affords  no  ground  for 
complaint  in  the  appellate  court 

[£d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S$  2639,  2662;  Dec.  Dig.  §$ 
1036,  1054.*] 

7.  Criminal  Law  (§  1170*)— Appeal  and  EJb- 

BOR— HaBMLESS  EBBOB. 

Error  in  sustaining  an  objection  to  a  prop- 
er question  is  cured  by  admitting  an  answer  to 
another  question  covering  the  same  subject-mat- 
ter. 

[Bd.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent.  Dig.  §  3148 ;   Dec.  Dig.  §  1170.*] 

Error  to  Circuit  Court,  Pocahontas  County. 

William  Gibson  was  convicted  of  unlaw- 
fil  wounding,  and  brings  error.  Reversed 
and  remanded. 


N.  C.  McNeil  and  Price,  Osenton  &  Mc- 
Peak,  for  plaintiff  In  error.  Wm.  G.  Conley, 
Atty.  Gen.,  and  D.  B.  Matthews,  tor  the 
State. 

POFFENBARGER,  J.  Upon  an  Indict- 
ment for  feloniously  and  maliciously  wound- 
ing one  Cleveland  Slavin,  the  plaintiff  in  er- 
ror, William  Gibson,  was  convicted  of  the 
milder  offense  of  unlawful  wounding,  and 
sentenced  to  confinement  in  the  penitentiary 
for  a  period  of  five  yeara  On  the  writ  of 
error  allowed  him,  he  makes  a  number  of  as- 
signments of  error. 

Gibson  and  several  others  were  employed 
in  a  mill  at  Dunlevle,  W.  Va.  Practical  jok- 
ing was  a  custom  among  these  men.  Slavin, 
without  the  Imowledge  of  Gibson,  put  oil  on 
the  handle  of  the  tatter's  oU  can,  so  that.  In 
picking  it  up,  his  hand  became  greasy.  He 
also  oiled  an  iron  bar  used  by  Gibson. 
Having  ascertained  from  the  other  men  who 
had  played  the  prank  on  him,  Gibson  began 
to  throw  oil  on  Slavin's  back,  and,  when  he 
turned  around,  threw  it  in  his  face.  There- 
upon Slavin  threw  a  stick  at  Gibson,  who 
responded  with  another,  which  broke  in  two. 
Slavin  returned  a  piece  of  this  stick.  Then 
Gibson  threw  an  iron  bar  at  him,  which 
struck  him  on  the  right  side  of  the  back 
over  the  kidney,  injuring  him  to  such  an  ex- 
tent that  he  was  confined  to  his  bed  for  two 
weeks  or  more,  and  his  bladder  had  to  be  re» 
lieved,  by  artificial  means,  of  the  urine, 
which,  when  extracted,  was  found  to  be 
bloody. 

The  sufficiency  of  the  indictment  is  chal- 
lenged because  it  omits  designation  of  the  In- 
strument with  which  the  wound  was  inflict- 
ed. This  assignment  of  error  is  not  well 
taken.  The  indictment  need  not  set  forth  or 
describe  the  Instrument  Crookham  v.  State, 
5  W.  Va.  510;  Canada's  Case,  22  Grat  (Va.) 
899;  Jackson's  Case,  96  Va.  107,  30  S.  E. 
452;  Erle*s  Case,  2  Lew.  133;  State  v.  Ladd, 
2  Swan  (Team.)  226. 

As  the  evidence  falls  to  show  any  solution 
or  brealdng  of  the  skin  of  the  prosecuting 
witness,  lack  of  an  essential  element  of  the 
offense  charged  in  the  indictment  is  asserted, 
under  the  technical  rule  that  there  can  be  no 
wound,  within  the  meaning  of  the  maiming 
statute,  without  a  solution  or  fracture  of  the 
skin.  This  position  seems  to  be  well  sus- 
tained by  authority.  There  must  be  a  com- 
plete (breaking  of  the  skin,  external  or  in- 
ternal. Our  statute  (section  9,  c.  144^  Code 
1906),  In  BO  far  as  it  uses  the  terms  '*stab, 
cut  or  wound,"  is  the  same  as  the  English 
statute  of  9  Geo.  IV,  and  the  term  **wound," 
In  that  connection,  has  been  limited  in  its 
meaning  to  the  extent  above  stated.  Rex  v. 
Wood,  4  C.  &  P.  381.  In  order  to  inflict  a 
wound,  within  the  meaning  of  that  statute, 
it  was  necessary  to  use  an  instrument  of  some 
sort,  wherefore  It  was  not  effected  by  biting 


•For  other  cases  see  same  topic  aad  section  NUMBER  la  Deo.  ft  Am.  Digs.  1907  to  dato^  ft  Reportor  Zndezeo 
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off  a  finger,  nose  or  ear  or  causing  any  other 
Injury  with  the  teeth  or  hands.  Jenning's 
Case,  2  Lew.  130;  Elmsly's  Oase,  2  Lew.  126; 
Rex  V.  Stevens,  1  Moody,  409;  Rex  v.  Harris, 
7  G.  &  P.  446.  But  the  instrument  need  not  be 
a  sharp  or  pointed  one.  Anything  with  which 
the  skin  is  broken  is  sufficient,  though  blunt, 
provided  it  is  a  weapon  other  than  those 
with  -which  the  human  body  is  naturally  pro- 
vided. Reg.  V.  Smith,  8  C.  &  P.  173;  Rex  v. 
Withers,  1  Moody,  294;  Rex  v.  Hughes,  2  C, 
&  P.  420;  Rex  v.  Sheard,  2  Moody,  13,  7  C 
&  P.  846;  Rex  v.  Payne,  4  C.  &  P.  558;  Rex 
y.  Griggs,  1  Moody,  S18.  But  a  fluid,  work- 
ing injury,  not  by  the  force  of  its  contact  but 
only  by  Its  effect,  when  applied  to  the  body, 
was  not  regarded  as  a  weapon,  wherefore  a 
wound  inflicted  by  throwing  oil  of  vitriol  in 
the  face  was  not  within  the  statute.  Rex  v. 
Morrow,  1  Moody,  456;  Henshall's  Case,  2  Lew. 
135.  For  these  principles,  see  the  following 
additional  authority;  1  Russell,  Crimes  (3d 
Eng.  Ed.)  731;  Bish.  Stat  Crimes,  314;  State 
v.  Leonard,  22  Mo.  449,  450;  Commonw^ealth 
T.  Gallagher,  6  Mete.  (Mass.)  565,  568, 

Our  statute  has  been  broadened  somewhat 
by  the  use  of  the  term  **or  by  any  means 
cause  him  bodily  Injury  with  Intent,"  etc. 
Under  a  proper  indictment,  any  sort  of  bodily 
Injury,  inflicted  by  any  means,  with  intent 
to  maim,  disfigure,  or  kill,  is  an  offense  under 
this  statute,  punishable  as  a  malicious  or  un- 
lafwful  wounding;  but  it  is  not  a  technical 
wounding,  and  an  indictment  merely  for  cut- 
ting and  wounding  does  not  cover  it.  This 
addition  to  the  statute  does  not  alter  the 
meaning  of  its  original  terms.  It  simply  in- 
troduces a  new  offense,  made  up  of  new  ele- 
ments. The  indictment  in  this  case  charges 
that  the  prisoner  cut  and  wounded  the  prose- 
cuting witness,  with  the  intent  to  maim,  dis- 
figure, and  kill,  thereby  causing  him  great 
bodily  injury.  There  is  no  averment  of  any 
bodily  injury  caused  otherwise  than  by  cut- 
ting and  wounding.  Under  it,  therefore,  no 
other  sort  of  injury  can  be  proved.  The 
Indictment  gives  no  notice  of  intent  to  charge 
any  other  malicious  or  unlawful  act 

Admitting  lack  of  proof  of  any  fracture 
of  the  external  skin,  the  Attorney  General  Is 
forced  to  the  contention  that  the  presence  of 
blood  in  the  urine  justifies  an  Inference  of 
fracture  of  the  covering  or  skin  of  the  kid- 
ney; there  being  some  authority  for  the  posi- 
tion that  the  solution  of  an  inner  lining  of 
any  portion  of  the  body  constitutes  a  wound« 
In  Reg.  V.  Smith,  8  C.  &  P.  173,  it  was  held 
that  a  blow  on  the  face  with  a  hammer, 
breaking  the  lower  jaw  and  parting  the  in- 
ternal skin,  was  sufficient  Two  eases,  Reg. 
V.  Waltham,  3  Cox,  C.  C.  442,  and  Reg.  v. 
Jones,  3  Cox,  C.  G.  441,  are  cited,  in  Bishop 
on  Stat  Crimes,  S  314,  as  holding  that  the 
parting  of  the  membrane  lining  of  the  urethra 
constitutes  an  offense;  but  these  two  reports 
are  not  in  our  library,  for  which  reason 
we  are  unable  to  see  what  the  evidence  wa& 
jJThe  fracture  may  have  been  shown  by  posi- 


tive and  direct  evidence.  It  was  susceptible 
of  proof  in  that  way  in  the  case  of  the  broken 
jaw,  and  may  have  been  In  the  other  tw'o 
cases.  Here  we  have  nothing  but  a  mere 
uncertain  inference,  arising  from  the  pres- 
ence of  blood  in  the  urine.  We  think  this  is 
too  remote  and  uncertain  to  sustain  a  verdict. 
The  next  imi>ortant  assignment  of  error  is 
the  omission  from  the  record  of  any  plea 
and  joinder  of  issue.  After  the  writ  of  error 
WHS  allowed  by  this  court  an  attempt  was 
made  to  cure  this  by  the  entry  of  a  nunc  pro 
tunc  order,  showing  that,  before  the  jury 
was  impaneled  and  sworn,  the  defendant  had 
entered  his  plea  of  not  guilty,  and  placing 
the  same  upon  the  record  as  of  the  7th  day  of 
October,  1909,  the  date  of  the  trial.  Upon 
what  evidence  the  entry  of  such  plea  before 
the  trial  was  ascertained,  the  record  does 
not  show.  The  defendant  objected  to  tlie 
entry  of  the  order,  but  did  not  take  any  bill 
of  exceptions,  showing  the  character  of  evi- 
dence upon  which  it  was  made,  nor  in  any 
way  place  such  evidence  upon  the  record. 
Hence  the  action  of  the  court,  in  entering  the 
order,  does  not  seem  to  have  been  objected  to 
on  account  of  the  insufficiency  of  the  evi- 
dence. The  court  having  had  jurisdiction 
of  the  parties  and  the  subject-matter,  there 
is  a  presumption  in  favor  of  the  correctness 
of  the  judgment  McClnre-MaMe,  etc.,  Co. 
V.  Brooks,  46  W.  Va.  732,  34  S.  B.  921;  Grif- 
fith V.  Corrothers,  42  W.  Va.  59,  24  S.  B, 
569;  Reed  v.  Nixon,  36  W.  Va.  681,  15  S.  H. 
416;  Ramsburg  v.  Erb,  16  W.  Va.  787;  Har- 
Ms  V.  Lewis,  5  W.  Va.  575.  For  aught  that 
appears  in  the  record  here,  there  may  have 
been  a  formal  plea  of  not  guilty  in  the  file 
of  papers  or  a  minute  of  its  entry  upon  the 
clerk's  docket  The  only  inquiry,  therefore, 
is  whether  the  court  had  power,  after  the  end 
of  the  term  at  which  the  judgment  was  ren- 
dered and  after  the  allowance  of  a  writ  of 
error  by  this  court,  to  enter  such  an  ord<ar. 
It  was  a  mere  interlocutory  order,  placing  up- 
on the  record  what  had  actually  transpired, 
by  way  of  amendment,  to  sustain  the  judg- 
ment Both  reason  and  authority  sustain  the 
action  of  the  court  in  making  such  amend- 
ment at  a  subsequent  term.  In  re  Wight, 
134  U.  S.  136,  10  Sup.  Ct.  487,  33  L.  Ed.  865; 
Galloway  v.  McKeithen,  27  N.  C.  12,  42  Am, 
Dec.  153;  Hyde  v.  Curling,  10  Mo.  374;  State 
V.  Clark,  18  Mo.  432;  Nelson  v.  Barker,  3 
McLean,  379,  Fed.  Cas.  No.  10,101;  Bil- 
ansky  v.  State,  3  Minn.  427  <GU.  313); 
Weatherman  v.  Commonwealth,  91  Va.  796, 
22  S.  E.  349;  10  Am.  Cr.  Rep.  93;  Black  on 
Judg.  §  126;  Freem.  on  Judg.  S  156;  16  A. 
&  E.  Enc.  Law,  1005;  1  Bish.  Cr.  Proced. 
§  1343.  That  it  was  done  after  the  allowance 
of  a  writ  of  error-  is  also  immaterial.  It  is  an 
amendment,  made  by  the  trial  court  and  certi- 
fied here,  to  sustain  its  judgment,  and  comes 
fully  within  the  reasoning  of  our  decisional 
Gauley  Coal  Land  Ass'n  v.  Spies,  61  W.  Va. 
19,  55  S.  E.  903;  McClure-Mabie,  etc.,  Co.  v. 
Brooks,  46  W.  Va.  732,  34  S.  U.  921;  Hopkins 
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T.  Raflroad  Co.,  42  W.  Va.  5S5,  26  S.  E.  187; 
Gapehart  v.  Oanningham,  12  W.  Va,  750. 

In  response  to  the  complaint  that  the  rec- 
ord does  not  show  the  prisoner  'w&b  In  court 
when  the  verdict  was  rendered,  irt  suffices  to 
say  the  order  shows  he  was  there  when  the 
jury  was  Impaneled  and  after  the  verdict 
was  rendered,  from  which  the  presumption 
of  his  presence  during  the  Intervening  period 
arises.  The  continuance  of  a  fact  or  state 
of  things  once  shown  to  exist  Is  presumed, 
in  the  absence  of  evidence  to  the  contrary. 
State  V.  Nethken,  60  W.  Va.  678,  55  S.  B. 
742;  State  v.  Goodrich,  14  W.  Va.  8d4,  846 ; 
Moore  v.  Gilliam,  5  Munf.  846. 

The  hearsay  evidence  of  the  witness  Sla- 
Tln  was  not  excepted  to.  Hence  the  court 
did  not  err  Id  admitting  it. 

While  the  court  sustained  an  ohjectlon  to 
a  question,  propounded  to  the  witness  Cope- 
land,  concerning  the  attitude  of  Arbrogast 
and  Jennings,  and  the  prisoner  excepted,  the 
evidence,  desired  and  sought  by  the  question, 
was  admitted  In  response  to  another  question. 
Hence  the  error,  if  any,  was  cured. 

As  it  does  not  appear  what  it  was  expected 
the  witness  Bodln  would  say,  in  response  to 
the  question  propounded  to  him,  concerning 
a  weapon  in  the  hands  of  Arbrogast,  the  ac- 
tiofn  of  the  court  tn  sustaining  the  objection 
to  the  question  is  not  shown  to  have  been 
prejudicial,  even  if  erroneous. 

It  is  said  the  court  abused  its  discretion 
In  sentencing  the  prisoner  to  five  years'  Im- 
prlsonmeut;  but,  as  the  judgment  will  have 
to  be  reversed  for  Insufficiency  of  the  evi- 
dence, we  do  not  deem  It  necessary  to  pass 
upon  this  question. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial. 


OM  O*.  87D 

HEATON  V.  HOOPER,  Justice  of  the  Peace. 

(Supreme  Court  of  Georgia.     June  15,   1910.) 

(Syllabus  by  the  Court.) 

PaoHiBinoN  (S  3*)— Rtoht  to  Remedy. 

The  writ  of  prohibition  will  not  be  granted 
in  a  case  where  the  applicant  Is  afforded  any 
other  legal  remedy. 

[Ed.  Note.— For  other  ca.ses,  see  Prohibition, 
Cent.  Dig.  ff  4-19 ;   Dec.  Dig.  S  3.»] 

Error  from  Superior  Court,  Stephens  Coun- 
ty;  J.  J.  Klmsly^  Judge. 

Prohibition  by  C.  F.  Heaton  against  J.  W. 
Hooper,  as  Justice  of  the  Peace.  From  a 
judgment  denying  the  writ,  applicant  brings 
error.    Affirmed. 

A  case  pending  in  a  justice's  court  was  dis- 
missed for  want  of  prosecution.  An  appeal 
was  entered  to  a  Jury  In  the  same  court.  At 
a  subsequent  term,  before  a  jury  was  impan- 
eled, the  justice  of  the  peace,  on  motion  of 
defendant's  counsel,  again  dismissed  the  case 
for  want  of  prosecution.    At  a  later  term,  aft- 


er notice  to  the  defendant,  a  motion  to  rein- 
state was  granted  over  defendant's  objection, 
and  the  case  ordered  to  stand  for  trial  at  the 
ensuing  term.  After  the  order  reinstating 
the  case,  the  justice  of  the  peace  passed 
another  order  transferring  the  case  for  trial 
to  the  justice's  court  of  another  district,  re- 
citing In  the  order  that  it  would  be  more  con- 
venient to  all  the  parties  Interested  to  try 
the  case  in  the  other  district,  and  that  all 
the  parties  were  consenting  to  the  transfer. 
After  the  order  last  mentioned,  counsel 
agreed,  in  writing,  that  the  case  be  tried  at  a 
subsequent  term  of  the  court  to  which  the 
case  had  been  transferred,  without  further 
notice  or  service.  Upon  the  call  for  trial  In 
the  court  to  which  the  case  had  been  trans- 
ferred, it  was  again  dismissed,  upon  motion 
of  defendant's  counsel,  for  want  of  jurlsdic^ 
tion.  Subsequently  the  justice  of  the  peace 
of  the  district  from  which  the  case  had  been 
transferred  Issued  an  order,  upon  motion  of 
plaintiff's  counsel,  calling  upon  the  defendant 
to  show  cause  "why  said  case  should  not  be 
tried,  for  the  reasons,  as  claimed  by  movant's 
counsel,  that  said  case  was  never  legally  dis- 
missed or  legally  transferred  from  this 
court."  After  service  of  the  order  on  the 
defendant,  he  applied  to  the  superior  court 
for  a  writ  of  prohibition  to  prevent  the  jus- 
tice of  the  peace  who  Issued  the  order  from 
further  Interfering  with  the  case.  The 
grounds  relied  upon  for  obtaining  the  writ 
of  prohibition  were :  (a)  That  the  justice  of 
the  peace  had  no  right  to  set  aside  his  own 
judgment  or  to  reinstate  a  case  which  had 
been  dismissed;  (b)  that  the  case  had  been 
transferred  to  another  court  by  consent  of 
all  the  parties,  and  the  justice  of  the  peace 
had  lost  jurisdiction,  and  the  case  had  al- 
ready been  adjudicated,  and  the  plaintiff  had 
lost  his  right  of  certiorari  and  "of  resulng" 
the  case.  A  rule  nisi  was  granted  on  the 
writ  of  prohibition,  but  on  the  hearing  the 
writ  was  denied,  and  the  applicant  excepted, 
on  the  ground  that  the  judgment  was  con- 
trary to  law. 

N.  R.  C.  Ramey,  for  plaintiff  In  error.  J. 
B.  Jones  and  Claude  Bored,  for  defendant  in 
error. 

ATKINSON,  J.  The  notice  issued  by  the 
justice  of  the  peace  required  that  the.  de- 
fendant show  cause  why  the  trial  of  the 
case  should  not  proceed  in  the  court  where 
it  was  originally  instituted.  In  response  to 
that  notice  the  defendant,  who  was  subse- 
quently the  plaintiff  In  the  application  for 
writ  of  prohibition,  could  have  set  up  any 
matter  which  he  regarded  as  sufficient  to  pre- 
vent the  further  trial  of  the  case,  and  the 
writ  of  certiorari  would  have  been  available 
to  correct  any  error  In  the  judgment  render- 
ed by  the  justice  of  the  peace.  The  writ  of 
prohibition  will  not  lie  where  the  applicant 


•For  oUi«r  cems  see  same  topic  and  Motion  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reportor  Indexm 
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Is  afforded  any  other  legal  remedy.  Hud- 
son y.  Preston,  ld4  Ga.  — ,  67  S.  B.  800; 
av.  Code,  §  4885. 

Judgment  affirmed.     All  the  Justices  con- 
cur. 


(134  Ga.  551) 

HENDRICKS  v.  ALLEN  et  aL 
(Supreme  Court  of  Greoi^gia.     June  14,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Pleading    (§    248*)  — Amendment  — New 
Cause  of  Action. 

There  was  no  error  in  allowinj;  the  amend- 
ment to  the  equitable  petition,  or  m  overruling 
the  demurrer  to  the  petition  as  amended. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  686-709 ;   Dec.  Dig.  §  aia*] 

2.  Gboundb  of  New  Trial. 

Upon  a  consideration  of  all  of  the  grounds 
of  the  motion  for  new  trial,  none  of  them  pre- 
sents any  reason  for  a  reversal. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Henry  Allen  and  others  against 
A.  H.  Hendricks.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmed. 

Jna  R.  L.  Smith,  for  plaintiff  In  error. 
Martin  &  Morcock  and  Akerman  &  Aker- 
man,  for  defendants  in  error. 

ATKINSON*  J.  This  case  was  before  the 
Supreme  Coxitt  on  a  former  occasion.  Hen- 
dricks T.  Allen,  128  Ga.  181,  57  S.  B.  224. 
A  reversal  was  had  because  the  court  sub- 
mitted the  case  to  the  Jury  on  a  theory  or 
theories  not  authorized  by  the  pleadings  or 
the  evidence.  In  the  opinion  It  was  shown 
that  the  pleadings  and  evidence  did  not  raise 
an  issue  as  to  an  agreement  or  understand- 
ing for  the  conveyance  of  the  land  by  Locke 
to  Allen;  but  It  was  said  that  it  must  not 
be  concluded  that  the  plaintiff  might  not 
have  relief  upon  pr(q;)er  pleadings.  When 
the  case  was  returned  to  the  superior  court, 
the  plaintiff  amended  his  pleadings  so  as  to 
raise  the  issue  which  the  former  decision 
held  he  had  not  in  the  first  instance  made. 
This  amendment  did  not  add  a  new  cause  of 
action,  or  change  an  action  of  tort  into  one 
of  contract.  The  original  proceeding  was 
not  an  action  of  tort,  but  an  equitable  suit 
praying  for  specific  performance,  for  the 
cancellation  of  a  mortgage,  and  for  general 
relief.  The  amendment  varied  somewhat  the 
grounds  on  which  it  was  claimed  that  he 
was  entitled  to  these  remedies,  but  there 
was  no  valid  objection  to  its  allowance.  Nor 
was  the  petition,  as  amended,  subject  to  the 
demurrer  on  the  ground  that  it  failed  to  set 
out  any  cause  of  action,  or  for  want  of  prop- 
er parties. 

A  number  of  the  grounds  of  the  motion 
for  new  trial  revolve  about  the  question  of 
whether  or  not  the  evidence  measured  up  to 
the  necessary  standard  to  obtain  relief  under 
the  pleadings,  and  whether  there  was  enough 


evidence  of  a  contract  or  nnderstanding  be- 
tween Locke  and  Allen  In  regard  to  the  man- 
ner In  which  the  former  held  a  deed  to  the 
land.  Without  taking  up  each  of  the  grounds 
of  the  motion  in  detail,  we  have  carefully 
examined  them  all,  and  are  of  the  opinion 
that  there  was  no  error  tn  any  of  the  rulings 
complained  of,  either  in  regard  to  the  evi- 
dence or  certain  portions  of  the  charge,  or 
the  refusal  to  charge  as  requested:  certain- 
ly nothing  that  requires  the  grant  of  a  new 
trial.  The  evidence  was  necessaiily  some- 
what general  and  Inferential.  Locke  was 
dead,  and  the  plaintiff  could  not  testify;  but 
upon  the  whole  we  think  that  the  case  was 
made  out.  As  against  Hendricks^  the  mort- 
gagee, there  was  enough  to  show  that  he 
was  affected  with  notice,  and  there  was  no 
error  in  refusing  the  motion  for  new  trial. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


aS4  Ga.  583) 
JOHNSON  V.   CURRY  ft  SEALT. 

(Supreme  Court  of  Georgia.     June  16»  1910.) 
(8ynabu%  hy  the  Court,) 

LCOa  AND  LOGOINO  (S  3*)— TlHBEB  CONTBAOT 

—CoNSTBucTioN— Implied  Wabba.nty. 
In  a  written  contract,  one  party,  for  a 
named  consideration,  "granted,  leased,  and  con- 
veyed'' all  the  pine  timber  upon  a  described 
tract  of  land  to  others,  "for  the  purpose  of 
boxing,  working,  and  otherwise  using  such  tim- 
ber for  turpentine  purposes"  within  four  years 
from  the  time  such  use  of  the  timber  began, 
the  former  unto  the  latter  and  their  assigns 
warranting  the  ''timber,  with  the  right  to  box, 
work,  and  otherwise  use  the  same  for  turpen- 
tine purposes."  The  contract  provided  that  the 
obligees  therein  might  assign  *'this  lease,"  and 
that  all  the  rights  and  privileges  thereunder 
should  "vest  in  whomsoever  may  succeed  to 
the  interests  hereby  conveyed"  to  such  obligees. 
On  the  back  of  the  contract  was  a  writing  sign- 
ed by  the  obligees,  reciting  thst  **for  value 
received  we  hereby  transfer  to  W.  A.  Johnson 
the  within  lease."  The  obligor  in  the  original 
contract  only  had  a  life  estate  in  the  timber 
and  land,  and  after  Johnson,  the  assignee,  be- 
gan to  cut  boxes  in  the  timber,  he  was  en- 
joined from  further  using  the  timber  by  the 
real  owners  thereof.  Whereupon  the  assignee 
brought  suit  against  the  assignors  to  recover 
the  consideration  i^id  them  for  the  assignment, 
alleging  in  his  petition  the  death  of  the  obligor 
in  the  original  contract  and  the  insolvency 
of  her  estate.  Held,  that  the  assignor  in  such 
assignment  did  not  impliedly  warrant  that  the 
obligor  in  the  original  contract  had  the  right 
to  confer  the  privileges  undertaken  to  be  con- 
veyed therein,  and  the  court  committed  no  error 
in  dismissing  the  petition  upon  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  §§  6-12;    Dec  Dig.  §  3.*] 

Error  from  Superior  Court,  Randolph  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Action  by  W.  A.  Johnson  against  Curry 
&  Sealy.  Judgment  of  dismissal,  and  plain- 
tiff brings  error.    Affirmed, 

W.  I.  Gear,  for  plaintiff  in  error.  M.  OL 
Edwards,  for  defendants  in  error. 


•For  other  cases  gee  lams  topic  and  section  NUMB  BR  in  Dec.  &  Am.  Uiffs.  Id07  to  date,  A  Reporter  Indsxos 
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HOLDBN,  J.  The  defendants  In  error, 
who  were  also  the  defendants  in  the  court 
below,  held  an  agreement  executed  to  them 
on  October  25,  1905,  by  Mrs.  L.  J.  Avera, 
wherein  the  former  were  granted  a  right  to 
box  ftnd  work  the  pine  timber  on  certain 
lands  for  turpentine  purposes  for  a  period  of 
four  years  after  beginning  operations.  This 
contract  was  by  the  defendants,  on  November 
8,  1905,  assigned  to  the  plaintiff  by  a  trans- 
fer indorsed  thereon  and  signed  by  the  de- 
fendants, reading  as  follows :  "For  value  re- 
ceived we  hereby  transfer  to  W.  ▲.  Johnson 
the  within  lease,  with  the  understanding 
ttiat  he  cancels  one  lease  previously  given 
him  by  Mrs.  L.  J.  Avera."  (In  his  petition 
in  the  present  case,  the  plaintiff  alleged  a 
compliance  with  the  condition  named  In  the 
transfer.)  After  the  plaintiff  had  boxed  the 
trees  on  the  land  referred  to  in  the  contract, 
he  was  restrained  by  an  order  of  the  court, 
granted  on  November  19,  1906,  from  further 
operations  thereon  at  the  Instance  of  the 
heirs  of  Arthur  D.  Avera,  who  claimed  to 
own  the  fee-simple  title  to  the  property  cov- 
ered by  the  contract,  and  that  Mrs.  L.  J. 
Avera,  who  executed  it,  had  only  a  life  es- 
tate, which  had  then  determined  by  her 
death.  Thereupon  the  plaintiff,  after  ascer- 
taining the  correctness  of  this  contention  of 
the  heirs,  acting  upon  legal  advice,  relinQulsh- 
ed  any  further  attempt  to  enforce  the  assign- 
ed contract  as  against  the  Avera  heirs,  and 
brought  suit  against  the  defendants  to  re- 
cover the  consideration  paid  them  for  a  trans- 
fer of  the  contract,  alleging  the  Insolvency 
of  Mrs.  Avera,  the  original  obligor.  There 
-was  no  allegation  that  either  the  plaintiff  or 
the  defendants  knew  that  Mrs.  Avera  had 
only  a  life  estate,  nor  was  there  any  allega- 
tion concerning  any  express  warranty  by  the 
defendants.  The  petition  was  dismissed  by 
the  court  upon  demurrers  filed  thereto,  and 
the  plaintiff  excepted. 

We  think  the  court  committed  no  error  In 
sustaining  the  demurrer  to  the  petition  and 
dismissing  the  same.  In  the  case  of  Thomp- 
son V.  First  State  Bank,  102  Ga.  696,  698, 
29  S.  E.  610,  611,  the  court  uses  this  lan- 
guage: '*It  is  true  that  in  the  assignment  of 
a  judgment  the  assignor  Impliedly  warrants 
that  the  judgment  is  unsatisfied,  that  he  has 
a  legal  title,  and  that  it  is  a  valid  and  sub- 
sisting obligation  for  the  sum  for  which  It 
purports  to  be,  but  there  is  no  Implied  war- 
ranty of  the  solvency  of  the  judgment  debt- 
or." In  the  case  of  Glffert  v.  West,  S3  Wis. 
63L7,  it  was  ruled :  "The  doctrine  of  this  court 
in  Hurd  v.  Hall,  12  Wis.  112,  135,  and  sub- 
sequent cases,  that  In  the  assignment  of  an 
Instrument  or  contract  in  writing,  though 
not  negotiable,  for  a  full  and  fair  price,  the 
assignor  impliedly  warrants  that  it  Is  valid, 
and  that  the  obligor  Is  liable  upon  it,  unless 
tt  clearly  appears  that  the  parties  intended 
otiierwlse,  approved  and  followed  Such  Im- 
plied warranty  is  limited  to  the  validity  of 
the  contract  or  chose  in  action  sold,  or  the 


liability  of  the  persons  appearing  as  parties 
to  it,  and  does  not  include  their  ability  to  dis- 
charge its  obligation  or  to  furnish  satisfac- 
tion out  of  their  property."  We  do  not  think 
in  the  present  case  the  assignor  is  liable  to 
the  assignee  because  the  maker  of  the  orig- 
inal contract  only  had  a  life  estate  in  the 
timber  about  which  the  contract  was  made, 
and  died  before  the  rights  of  the  assignee  af- 
forded by  the  contract  had  been  exercised. 
It  is  true  that  the  assignor,  in  assigning  the 
contract,  impliedly  warranted,  among  other 
things,  that  the  contract  was  genuine  and 
that  the  assignee  had  a  right  to  demand  of 
the  obligor  therein,  or  the  representatives  of 
her  estate  in  case  of  her  death,  what  the  con- 
tract called  for;  but  this  Implied  warranty 
did  not  include  a  guaranty  of  the  ability  of 
the  obligor  to  carry  out  her  part  of  the  con- 
tract by  affording  the  assignee  a  valid  and 
enforceable  right  to  exercise  the  rights  ac- 
corded him  thereunder  with  reference  to  the 
timber,  or  of  her  ability  to  respond  In  dam- 
ages if  she  was  unable  to  give  to  the  assignee 
the  privilege  of  exercising  such  rights.  The 
fact  that  the  assignee  was  unable  to  avail 
himself  of  the  privileges  sought  to  be  afford- 
ed by  the  obligor  in  the  contract  gave  the  for- 
mer a  right  of  action  against  the  latter  if 
living,  and  against  the  representatives  of  her 
estate  in  case  of  her  death ;  and  the  assignor, 
when  he  transferred  the  contract  to  the  as- 
signee, did  have  the  right  to  demand  of  the 
obligor  the  right  to  exercise  such  privileges, 
which  right  was  transferred  to  the  assignee. 
The  contract  provided  in  terms  that  the  de- 
fendants could  assign  It,  and  that  the  assign- 
ee, under  the  assignment,  should  acquire  all 
of  the  rights  which  they  had  by  virtue  of 
the  contract,  and  the  assignment  simply 
placed  the  assignee  in  the  shoes  of  the  as- 
signors, with  all  of  the  rights  and  privileges 
which  the  latter  had  under  and  by  virtue  of 
the  contract 

The  original  contract  provided  that  the  ob- 
ligor therein,  **her  heirs,  executors,  and  ad- 
ministrators, the  said  granted  and  leased  tim- 
ber, with  the  right  to  box,  work,  and  other- 
wise use  the  same  for  turpentine  purposes, 
unto  the  said  parties  of  the  second  part,  their 
heirs  and  assigns,  will  forever  warrant  and 
defend."  Under  the  contract,  the  assignee  of 
the  obligees  therein  succeeded  to  all  the 
rights  and  remedies  of  the  assignor  in  case  of 
any  breach  of.  this  warranty.  If  the  assignee 
wanted  to  hold  the  assignors  liable  on  a  sim- 
ilar warranty,  he  should  have  had  a  contract 
providing  for  such  warranty.  There  was  no 
implied  warranty  on  the  part  of  the  assignors 
that  the  obligor  would  survive  until  the  priv- 
ileges referred  to  in  the  contract  were  exer- 
cised by  the  assignee,  or  that  such  privileges 
could  be  exercised  after  her  death.  In  such 
an  assignment  it  was  not  implied  that  the 
assignor  warranted  the  obligor  had  a  right 
to  confer  the  privileges  referred  to  in  the 
contract,  though  the  assignor  did  impliedly 
warrant  that  the  obligor  was,  by  virtue  of 
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0nch  contract  at  the  time  of  the  assignment, 
under  a  valid  obligation  to  accord  to  the  as- 
signee a  yalid  right  to  the  exercise  of  such 
privileges.  In  such  an  assignment  there 
is  no  more  an  implied  warranty  that  the  obli- 
gor in  the  original  contract  had  such  a  title 
as  permitted  her  to  allow  the  exercises  of 
the  privileges  referred  to  in  the  contract  tlian 
there  is  in  an  assignment  by  the  holder  of  a 
judgment  an  implied  warranty  that  the  party 
against  whom  the  judgment  exists  is  able 
to  pay  it.  In  both  instances,  in  the  absence 
of  any  stipulation  to  the  contrary,  there  is 
simply  an  implied  warranty  that  the  assignee 
will  have  a  valid  right  to  demand  that  the 
third  party  respond  and  fulfill  his  obliga- 
tions, and  no  implied  warranty  that  such  obli- 
gor is  able  to  respond  and  fulfill  the  obliga- 
tion imposed  upon  him. 

In  the  assignment  we  are  considering,  the 
assignor  impliedly  warranted  that  the  obli- 
gor in  the  contract  assigned  was  under  a  le- 
gal obligation  to  perform  it  and  accord  to 
the  assignee  a  legal  and  enforceable  right 
to  the  exercise  of  the  privileges  undertaken  to 
te  conferred  by  it;  but  there  was  no  im- 
plied warranty  on  the  part  of  the  assignor 
that  the  obligor  in  the  original  contract 
could  or  would  faithfully  perform  it,  or 
could  or  would  permit  the  exercise  of  the 
privileges  undertaken  to  be  conferred  by  it 
In  this  connection,  see  1  Jones  on  Mortgages, 
1884. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


(134  Ga.  S87) 

PAYTON  V.  FORD. 

(Supreme  Court  of  Georgia.    June  16,  1910.) 

(SyUahus  hy  the  Court,) 

1.  Injunction  Authorized. 

The  allegations  of  the  petition  and  the  ev- 
idence submitted  in  support  of  the  same  author- 
ized the  grant  of  an  interlocutory  injunction 
against  the  plaintiff  in  error. 

2.  Injunction  (§§  157,  158*)— Grant  of  In- 
terlocutory Injunction  —  Effect  of 
Granting  Permanent  Injunction  on  Ap- 
plication FOR  Interlocutory  Writ. 

Upon  the  hearing  of  an  application  for  an 
Interlocutory  injunction,  if  the  prater  be  grant- 
ed, it  operates  to  grant  the  injunction  until  the 
final  hearing.  While  it  is  improper  to  grant  a 
permanent  injunction  at  such  a  hearing,  the 
error  in  granting  such  an  injunction  will  not 
require  a  reversal,  but  only  a  direction  that  the 
order  be  so  modified  as  to  render  the  injunction 
granted  interlocutory,  instead  of  permanent. 
Bleyer  v.  Blum  &  Co.,  70  Ga.  558 ;  Mayor,  etc, 
of  Brunswick  v.  Williams,  131  Ga.  429  (2),  62 
S.  E.  230 ;  Unity  Cotton  Mills  v.  Dunson,  131 
Ga.  258  (2),  62  S.  E.  179. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  340,  341 ;  Dec  Dig.  f  §  157,  158.*] 

Error  from  Superior  Court,  Worth  County ; 
Frank  Park,  Judge. 

Action  by  S.  D.  Ford  against  Claude  Pay- 
ton.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed,  with  directions. 


C.   B.  Hay,  for  plaintiff  In  error.     J.  J. 

Forehand  and  L.  D.  Passmore^  for  defend- 
ant in  error. 

FISH,  C.  J.    Judgment  afiarmed,  with  di- 
rection.   All  the  Justices  concur. 


(184  Oa.  567) 
DICKENSON  V.  GEORGIA  SUPPLY  CO. 
(Supreme  Court  of  Georgia.     June  16.  1910.) 

(SyllahuB  hy  the  Court.) 

Review  on  Afpeai.. 

There  wajs  evidence  to  authorize  the  charge 
excepted  to,  and  sufficient  evidence  to  support 
the  verdict. 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  Frank  Park,  Judge. 

Action  between  J.  L.  Dickenson  and  the 
Georgia  Supply  Company.  From  the  Judg- 
ment, Dickenson  brings  error.   Affirmed. 

Albert  H.  Russell  and  T.  S.  Hawes,'  for 
plaintiff  in  error.  Jno.  R.  Wilson  and 
O'Byrne,  Hartrldge  «  Wright,  for  defendant 
in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


084  Ga.  57L) 
COVINGTON  ▼.  SOUTHERN  BELL  TELE- 
PHONE &  TELEGRAPH  CO. 

(Supreme  Court  of  Georgia.    June  15,  1910.) 

(Syllahus  hy  the  Court,) 

1.  Motion  to  Dismiss  Ovebruled. 

The  objection  to  the  affidavits  in  forma 
pauperis  having  been  removed  by  the  payment 
of  costs,  under  permission  of  this  court,  and,  up* 
on  a  suggestion  of  a  diminution  of  the  record, 
a  certified  transcript  sent  to  this  court  by  the 
clerk  of  the  trial  court  showing  an  acknowledge 
ment  of  service  upon  the  motion  for  a  new 
trial,  the  motion  to  dismiss  the  writ  of  error  is 
overruled. 

2.  DiBECTED  Verdict  Unauthorized. 

Upon  a  careful  consideration  of  the  evi- 
dence in  the  case^  it  did  not  authorize  the  direc- 
tion of  a  verdict  m  favor  of  the  defendant. 

(a)  In  the  case  of  Atlantic  &  Birmingham 
Railway  Co.  v.  Reynolds,  117  Ga.  47,  43  S.  £. 
456,  the  decision  made  was  in  reference  to  a 
charge  of  the  court  in  regard  to  the  rule  of  dili- 
gence incumbent  upon  a  master  who  has  pur- 
chased a  permanent  structure  and  continues  to 
use  it.  It  did  not  involve  the  direction  of  a 
verdict,  and  the  evidence  in  the  present  case  in 
regard  to  the  construction  of  the  telephone  line 
in  question  presented  some  features  for  con- 
sideration by  the  jury  which  were  not  present 
in  that  case. 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  S,  P.  Gilbert  Judge. 

Action  hy  H.  H.  Covington,  hy  next  friend, 
against  the  Southern  Bell  Telephone  &  Tele- 
graph Company.  There  was  a  directed  ver- 
dict for  defendant,  and  plaintiff  hrings  error. 
Reversed. 


*yor  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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S.  B.  Hatcher  and  T.  T.  James,  for  plain- 
tiff in  error.  C.  B.  Battle  and  Howell  HoUis, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(134  Qa.  672) 

GliENNVIIiLB  INV.  CO.  v.  GRACE. 

(Supreme  Court  of  Georgia.     June  16,  1910.) 

f8yllabu9  J>y  the  Court.) 

Lotteries  (8  3*)— Specifio  Performance  (§ 
55*)— Promise  to  Pay  Prize  in  Lottert 
Enterprise  —  Transaction  Oonstitttting 
Lottery. 

Where  an  owner  of  land  divided  it  into  a 
considerable  number  of  lots,  varying  widely  In 
Talue^  and  made  contracts  purporting  to  sell  a 
certain  number  of  lots  to  various  parties,  with- 
out reference  to  what  lots  were  to  be  sold  to 
any  particular  person,  this  being  left  for  de- 
termination later,  and  after  a  certain  number  of 
^'applications"  had  been  sold,  at  an  appointed 
time  the  names  of  purchasers  were  by  a  com- 
mittee of  such  purchasers  put  into  one  box  and 
the  numbers  of  the  lots  placed  in  another,  under 
roles  prescribed  by  and  at  the  direction  of 
the  seller,  and  names  and  numbers  were  drawn, 
the  agreement  being  that  the  lots  drawn  in  con- 
nection with  the  name  of  a  purchaser  should 
be  conveyed  to  him  by  the  seller,  this  was  a 
lottery  scheme,  and  illegal ;  and  such  an  agree- 
ment was  not  enforceable  by  an  equitable  pro- 
ceeding for  specific  performance,  brought  by  one 
who  drew  certain  lots. 

[EJd.  Note.— For  other  cases,  see  Lotteries, 
Cent.  Dig.  J  3 ;  Dec.  Dig.  |  3  ;♦  Specific  Per- 
formance, Cent.  Dig.  f  173;    Dec  Dig.  S  55.*1 

Error  from -Superior  Court,  Tattnall  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Action  by  B.  H.  Grace  against  the  Glenn- 
Tille  Investment  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

B.  H.  Grace  brought  his  equitable  peti- 
tion against  the  Glennvllle  Investment  Com- 
pany, alleging  as  follows:  On  June  15,  1907, 
plaintiff  bought  from  the  defendant  10  lots 
of  land  In  the  city  of  Glennvllle,  Ga.,  as  evi- 
denced by  a  written  contract  containing  the 
following  terms:  *'Thls  is  to  certify  that  the 
Glennvllle  Investment  Company  has  received 
of  B.  H.  Grace,  county  Toombs,  state  Ga., 
one  hundred  dollars,  the  first  installment  de- 
posit on  application  of  ten  lots,  stores,  dwell- 
ings, or  other  buildings  in  Glennvllle,  Tatt- 
nall county,  Ga.  The  deferred  payment  on 
same  to  be  paid  to  the  Glennvllle  Bank  either 
by  registered  letter,  post  office  money  order, 
express  money  order,  or  Savannah,  Atlanta, 
or  New  York  exchange,  as  follows:  $900.00 
six  montiis  after  this  date.  Said  Glennvllle 
Bank  will  give  receipts  for  all  deferred  pay- 
ments by  crediting  the  accepted  drafts  drawn 
on  the  applicant  by  this  company ;  and  when 
all  deferred  payments  are  made,  said  bank 
will  deliver  draft  as  paid  in  full,  entitling 
applicant  to  warranty  deed  to  ten  lots,  stores, 
dwellings,  or  other  buildings  on  the  day  of 


opening  without  further  expense.  The  con- 
tract on  the  back  hereof  is  to  constitute  a 
part  of  this  receipt.  Salesman  #1  and  name 
J.  A.  Wheeler.  #10  lots."  On  back  of  con- 
tract: '*It  is  hereby  mutually  agreed  between 
Glennvllle  Investment  Company,  the  under- 
signed, and  the  other  holders  in  this  enter- 
prise, as  follows:  First.  You  will  have  no 
taxes  to  pay  until  after  1907.  Second.  Each 
applicant  holder  certificate  on  final  payment 
shall  be  entitled  to  a  warranty  deed  to  the 
lot  or  lots  or  parcels  of  land  of  which  he  may 
be  the  purchaser,  immediately  after  the  open- 
ing. Third.  Where  ten  applications  are  sold 
in  one  town,  the  applicant  must  select  one 
man  to  attend  the  opening,  and  all  purchas- 
ers must  be  represented  either  in  person  or 
by  proxy.  Fourth.  The  opening  and  distribu- 
tion of  these  lots  and  land  will  be  conducted 
on  a  plan  entirely  in  keeping  with  the  law, 
and  fair  to  all,  and  shall  be  agreed  upon  by 
a  majority  of  the  purchasers  present  The 
company  will  furnish  warranty  deeds  for 
them  to  distribute,  divide,  or  dispose  of  their 
lots  and  lands  in  common  in  any  lawful 
manner  they  may  elect.  E^ch  application 
paid  for  in  full  will  represent  one  unit  inter- 
est in  the  whole  number  of  lots,  stores,  dwell- 
ings, or  other  property  until  the  distribution 
and  division.  Should  any  applicant  make 
first  deposit  and  fail  or  refuse  to  make  final 
settlements,  he  will  forfeit  former  deposits 
after  ten  days'  grace,  without  notice,  and 
the  money  paid  by  him  shall  be  retained  by 
the  company  as  liquidated  damages,  time 
being  of  the  essence  of  the  within  instrument 
in  respect  to  said  payments,  and  such  pay- 
ments shall  be  considered  as  payments  for 
the  option  of  buying  said  property,  and  there- 
fore forfeited.  Sixth.  The  Glennvllle  Invest- 
ment Company  wiU  not  be  responsible  for 
any  representation  made  by  any  salesman 
other  [than]  that  found  In  their  printed  liter- 
ature. Seventh.  You  will  not  be  required  to 
build  on  lots.  Eighth.  No  application  will 
be  sold  to  negroes.  No  negroes  now  own  any 
land  in  the  corporate  llinits  of  Glennvllle. 
Ninth.  Should  any  applicant  die  after  having 
purchased  four  or  less  applications  in  this 
enterprise,  and  having  paid  50^  or  more  of 
his  deferred  payments,  then  this  company 
will  denote  the  remaining  part  of  his  Indebt- 
edness to  his  family  or  legal  representatives. 
Tenth.  The  openitig  day  will  not  be  later  than 
Feb.  1,  1908,  but  will  be  as  much  sooner  as 
it  is  possible  to  make  it."  Signed'  by  the  com- 
X)any  and  the  applicant. 

The  plaintiff  paid  the  sum  of  $100,  and 
agreed  to  pay  $900  more  in  six  months.  The 
defendant  drew  a  draft  on  him  for  that 
amount,  which  he  accepted.  The  defendant 
deposited  the  draft  in  the  Toombs  County 
Bank,  and  drew  upon  it  the  full  face  value 
less  discount.  At  the  maturity  of  the  draft, 
by  reason  of  a  panic,  he  was  unable  to  meet 
it,  and  arranged  with  the  bank  to  "carry  him 
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oyer  for  a  short  time."  On  February  4, 
1908,  he  started  to  the  town  where  the  bank 
was  located,  in  order  to  take  up  the  draft, 
according  to  an  arrangement  which  he  had 
made  with  one  of  the  directors  of  the  bank 
for  that  purpose.  On  his  way  he  learned 
that  on  that  morning  the  defendant  had  paid 
the  draft  to  the  bank  and  taken  possession 
of  it  On  December  12,  1907,  he  had  re- 
quested the  defendant  to  meet  the  draft  for 
him,  and  the  latter  refused  to  do  so.  He 
then  ''arranged  said  draft  with  the  said 
bank  as  above  set  out''  On  the  day  the 
draft  fell  due  he  Inquired  at' the  Glenn vUle 
Bank,  the  place  designated  for  payment,  for 
the  draft  It  was  not  there,  and  had  not 
been  since  It  was  sold  to  the  Toombs  County 
Bank.  "Your  petitioner  shows  that  the 
drawing  of  the  lots  of  land  under  and  by  yir- 
tue  of  said  contract,  as  shown  by  Exhibit  A, 
was  not  to  be  later  than  February  1,  1908, 
for  the  opening  day.  Your  petitioner  shows 
that  on  the  3d  day  of  February,  1908,  the 
proper  committee  met  and  considered  all  ap- 
plications for  drawings  as  provided  by  said 
contracts  and  rules  of  the  said  company, 
your  petitioner  holding  and  owning  said  con- 
tract, marked  Exhibit  A.  ♦  •  ♦  Your 
petitioner  shows  that  the  said  committee  of 
five,  at  the  direction  of  the  proper  officer  of 
the  said  defendant,  placed  the  name  of  your 
petitioner  In  the  box  for  drawing  his  said 
ten  lots  so  purchased  and  paid  for.  Your 
petitioner  shows  that  he  drew  by  said  ar- 
rangement the  following  lots  of  land,  to  wit: 
[Naming  by  number  and  block  eight  lots.] 
Your  petitioner  shows  that  he  drew  the 
above-named  eight  lots  at  said  drawing ;  that 
he  endeavored  to  ascertain  the  other  two  lots 
he  drew,  and  the  said  defendant  refused  to 
tell  him  the  number  of  the  other  two  lots  he 
so  drew.  Your  i)etitioner  shows  that  he  was 
eligible  to  draw  lots  until  he  drew  lot  No.  14 
in  block  104,  on  which  lot  of  land  there  is 
located  a  first-class  brick  store  worth,  to- 
gether with  the  said  land,  the  sum  of  $3,000 ; 
and  after  the  drawing  was  completed,  and  it 
cropx)ed  out  that  your  petitioner  had  good 
luck  [and]  incidentally  ascertained  the  num- 
ber of  the  above  lot  he  so  drew,  the  said 
defendant  refused  to  tell  the  number  of  the 
other  two  lots,  and  also  declared  that  your 
petitioner  had  no  right  to  the  lots  he  had 
drawn.  •  •  ♦  Your  petitioner  shows  that 
one  other  lot  he  drew  is  now  valuable,  in 
that  he  is  to  receive  in  cash  $250,  or  build- 
ings erected  thereon  to  that  value.  But  your 
petitioner  does  not  know  which  lot  U  is. 
Your  petitioner  further  shows  that  he  verily 
believes  that  the  other  two  lots,  the  numbers 
not  known  to  your  petitioner,  are  valuable 
indeed,  their  value  and  location  not  known 
to  your  petitioner.**  On  the  day  following 
the  drawing  the  defendant  employed  a  law- 
yer, and  caused  him  to  hasten  to  the  town 
where  the  bank  which  held  the  draft  was  lo- 
cated, and  pay  it  off.    Tliis  attorney  arrived 


at  the  bank  about  2^  hours  before  the 
plaintiff  did.  On  February  8,  1908,  the 
plaintiff's  attorney  tendered  to  the  attorney 
of  the  defendant  the  sum  of  $911.20,  and  al- 
so tendered  to  the  secretary  and  treasurer 
of  the  defendant  company  the  same  amount 
to  pay  the  draft  which  the  defendant  had 
caused  to  be  taken  up.  Both  tenders  were 
refused.  The  tender  Is  continuous.  The 
plaintiff  prayed  "that  said  defendant  be  re- 
quired to  disclose  to  your  petitioner  the  num- 
bers of  the  other  two  lots  of  land  so  drawn 
by  your  petitioner,  and  not  known  to  your 
petitioner,  which  lots  of  land  he  is  entitled 
to,  and  their  location" ;  that  the  defendant  be 
required  to  convey  to  plaintiff  all  the  lots 
of  land  drawn  by  him  (giving  certain  num- 
bers), and  also  the  other  two  lots  at  present 
not  known  to  him ;  that  defendant  be  requir- 
ed to  -pSLj  to  plaintiff  reasonable  rent  for  the 
lots,  including  Improvements  thereon,  "with 
interest  on  the  said  $250  to  improve  one  of 
the  said  lots  of  land;  also  whatever  the 
amount  of  rent  may  be  due  on  the  two  lots 
of  land  not  known  to  your  petitioner" ;  that 
the  defendant  be  enjoined  from  selling  or 
disposing  of  the  lots,  and  for  process.  The 
plaintiff  amended  his  petition  by  striking  out 
from  one  of  the  paragraphs,  which  gave  the 
numbers  of  the  lots  drawn  by  him,  all  of  the 
numbers  except  that  of  one  lot,  described  as 
having  a  brick  store  located  upon  it  The 
amendment  then  proceeded  as  follows :  "Plain- 
tiff further  amends  his  petition  so  as  to  ask 
specific  performance  from  the  defendant  as 
to  lot  14  in  block  104,  being  the  brick  store 
and  lot;  and  plaintiff  strikes  from  his  peti- 
tion all  reference  to  all  other  lots  mentioned 
in  said  petition.  Plaintiff  so  amends  his  pe- 
tition without  prejudice  as  to  his  rights  and 
title  to  said  lots  so  stricken."  The  defendant 
demurred  to  the  petition.  The  demurrer  was 
overruled,  and  this  was  assigned  as  error. 

Kelley  &  Smith  and  E.  C.  Collins,  for 
plaintiff  in  error.  Jas.  K.  Hines  and  W.  T. 
Burkhalter,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  arrangement  sought  to  be  en- 
forced was  plainly  a  lottery  scheme.  The 
seller  did  not  convey  or  contract  to  convey 
any  particular  lots  or  land  to  any  certain 
purchasers.  It  received  from  proposed  pur- 
chasers arbitrarily  fixed  amounts,  without 
reference  to  the  relative  value  of  the  lots  Into 
which  it  had  divided  its  property.  These 
varied  very  much  in  value.  Whether  a  pur- 
chaser received  lots  of  greater  or  less  value 
for  his  money  was  not  determined  by  contract 
but  by  chance.  A  drawing  was  had,  by  whi<^ 
names  were  put  in  one  box  and  numbers  in 
another,  and  upon  the  hazard  of  drawing  out 
names  and  numbers  dep^ided  the  determina- 
tion of  what  lots  a  proposed  purchaser  should 
get  for  his  money.  The  drawing  was  coo- 
ducted  by  a  committee  of  the  proposed  pur* 
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chasers  under  rales  and  reflations  of  the 
proposed  seller.  The  plaintiff  In  the  present 
case  appears  to  have  drawn  the  capital  prize. 
He  alleged  that  under  his  contract  he  was  to 
pay  $1,000,  for  which  he  was  to  receive  10 
lots^  and  that  one  of  than  drawn  by  him  was 
of  the  value  of  $3,000,  while  others  were  of 
considerable,  though  less,  value.  The  mere 
use  in  the  written  contract  of  such  euphoni- 
ous expressions  as  that  the  "opening  and  dis- 
tribution of  these  lots  and  land  will  be  con- 
ducted on  a  plan  entirely  in  i^eeping  with  the 
law,  and  fair  to  all,  and  shall  be  agreed  upon 
by  a  majority  of  the  purchasers  present,"  will 
not  serve  to  conceal  the  real  illegality  of  the 
scheme.  The  seller  did  not  sell  a  tract  of 
land  to  tenants  in  common  and  leave  them  to 
divide  it  among  themselves.  It  was  to  par- 
ticipate in  the  ^'opening,"  and  did  so.  It  was 
only  to  convey  such  lots  as  were  drawn.  The 
"oi)enlng"  was  to  take  place  when  10  applica- 
tions were  sold  in  one  town.  Disregarding 
any  mere  device  of  words,  what  was  actually 
contracted  for  by  each  so-called  purchaser 
was  evidently  a  right  to  have  a  certain  num- 
ber of  lots  conveyed  to  him  by  the  seller,  to 
be  determined  by  chance;  the  various  lots 
being  widely  different  In  value.  A  lucky 
draw  would  result  in  obtaining  valuable  lots 
for  the  amount  paid  by  the  purchaser.  An 
unlucky  draw  would  give  him  lots  of  much 
less  value  for  his  payments.  The  plaintiff 
alleges  that  "after  the  drawing  was  com- 
pleted, and  it  cropped  out  that  your  petition- 
er had  good  luck,"  the  defendant  refused  to 
convey  to  him  the  lots  drawn  on  his*  behalf ; 
that  he  was  absent  at  the  time  the  drawing 
took  place,  and  the  defendant  would  not  even 
disclose  to  him  what  lots  were  drawn  in  his 
favor,  but  that  he  had  ascertained  several 
of  them,  one  of  them  being  a  store  lot  valued 
at  $3,000. 

In  his  original  petition  he  prayed  discovery 
in  order  to  find  some  of  the  lots  he  claimed  to 
be  entitled  to,  and  also  specific  performance 
In  regard  to  them.  By  amendment  he  con- 
fined his  prayer  for  specific  performance  to 
the  particular  lot  mentioned.  The  plaintiff's 
own  allegations  show  how  far  this  was  from 
a  bona  fide  sale  of  the  land  to  him.  Such 
schemes  as  this  are  illegal  and  will  not  be  en- 
forced- A  court  of  equity  will  not  decree  spe- 
cific performance  of  a  promise  to  pay  a  cap- 
ital prize  in  a  lottery  or  gift  enterprise.  Pen. 
Code  1895,  |  406 ;  Whitiey  v.  McConnell,  133 
Ga.  738,  66  S.  E.  933;  Lynch  v.  Rosenthal, 
144  Ind.  86,  42  N.  E.  1108,  31  L.  R.  A.  835,  55 
Am.  St  Rep.  168;  Guenther  v.  Dewien,  11 
Iowa,  133 ;  Wooden  v.  Shotwell,  24  N.  J.  Law, 
78J>;  Allebach  v.  Godshalk,  116  Pa.  329,  9 
Atl.  444 ;  19  Am.  &  Eng.  Enc.  Law,  591.  The 
court  erred  in  overruling  the  demurrer  to  the 
petition. 

Judgment  reversed.  All  the  Justices  con- 
cnr. 


RADFORB  V.  BEALL  et  al. 
(Supreme  Court  of  Georgia.     June  18,  1910.) 

(8yllabu9  hy  the  Court.) 

iNJTTNcnow  Pbopebly  Granted. 

T!ie  evidence  was  of  such  character  as  to 
show  no  abuse  of  discretion  in  granting  the 
injunction  in  this  case. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  between  F.  R.  Radford  and  L.  L. 
Beall  and  others.  BYom  a  judgment,  Rad- 
ford brings  error.    Affirmed. 

Minter  Wimberly  and  Jesse  Harris,  for 
plaintiff  in  error.  S.  W.  Sturgis  and  Black- 
shear  &  Flynt,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed*  All 
the  Justices  concur. 


014  Oft.  668) 

JONES  et  mL  v.  B.  B.  BZELL  ft  CO.  et  al. 

(Supreme  Court  of  Georgia.     June  14,  1910.) 

(Syllabus  hy  the  Court.} 

1.  COBPOSATIONS   (f  556*)  —  APPOINnrEKT  OF 

Receivbb  —  Rights  of  Minobitt  Stock- 

HOLDBBS. 

Where  creditors  of  an  insolvent  corporation 
file  a  petition  praying  the  appointment  of  a 
receiver  and  a  sale  of  the  coiporate  assets,  and 
that  from  the  proceeds  of  the  sale  the  debts 
of  the  corporation  be  paid,  and  the  balanoe,  if 
any,  distributed  among  the  stockholders,  and 
the  corporation  answers,  admitting  its  insolv- 
ency and  the  indebtedness  of  the  complaining 
creditors  as  alleged,  and  a  receiver  is  appointed, 
minority  stockholders,  who  allege  Uiat  the 
claims  of  the  principal  creditors  are  based  on 
ultra  vires  acts  of  the  corporation  and  its  of- 
ficers, in  fraud  of  the  stockholders'  rights,  and 
that  they  have  been  unable  to  obtain  relief  from 
the  corporation,  may  intervene  for  the  purpose 
of  contesting  the  claims  of  such  creditors. 

[Ed.  Note. — For  other  cases,  see  Corpoiations, 
Cent.  Dig.  f  2224 ;  Dec.  Dig.  f  5G6.*1 

2.  cobporations  (|  557*)— appoiktmekt  of 
Receiveb  —  Intervention  of  Minority 
Stockholdebs— Duty  to  Plead. 

As  the  stockholder's  right  to  intervene  in 
suits  against  a  corporation  brought  by  its  cred- 
itors springs  from  the  refusal  of  the  corpora- 
tion to  assert  a  meritorious  defense  which  the 
corporation  has  to  the  action,  such  defense  must 
be  pleaded  with  the  same  particularity  as  if 
made  by  the  corporation. 

[Bid.  Note.— For  other  cases,  see. Corporations,' 
Dec  Dig.  S  557.*] 

3.   COBPOBATIONS  (§  477»)— MOBTGAGES. 

A  mortgage  deed,  reciting  that  It  was 
executed  by  virtue  of  the  charter  of  the  corpora- 
tion, as  well  as  under  a  resolution  of  the  stock- 
holders, copied  in  the  mortgage,  authorizing  the 
board  of  directors,  through  its  president  and 
secretary,  to  issue,  sell,  or  hj'pothecate  first 
mortgage  bonds  on  the  property  and  franchises 
of  the  corporation,  for  a  certain  amount,  in 
certain  denominations,  and  maturing  at  stated 
intervals,  and  purporting  to  be  the  mortgage 
of  the  corporation,  and  signed:  **B.  W.  H.  [L. 
S.],  President.  B.  B.  E.  [L.  S.],  Secretary**— 
though  no  corporate  seal  be  impressed  thereon. 


«For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  Ifi07  to  date,  ft  Reporter  Indexes 
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is   nevertheless   prima    fade   the   mortgage   of 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1857-1869 ;   Dec.  Dig.  §  477.*] 

4.   COBPORATIONS  (|  557*)— Ul*TRA  ViBES  ACTfi 

—Sufficiency  of  Allegations. 

Allegations  by  intervening  stockholders  in 
a  creditors'  petition  against  the  corporation  that 
the  officers  of  the  corporation  were  without  au- 
thority to  execute  a  mortgage  upon  which  the 
corporate  seal  is  not  impressed,  but  which  re- 
cites that  it  is  executed  under  authority  of  a 
resolution  of  the  stockholders,  and  allegations 
that  neither  the  corporation  nor  its  officers  had 
authority  to  create  the  indebtedness  of  com- 
plaining creditors,  are  sufficient,  as  against  a 
general  demurrer,  to  raise  the  issue  that  such 
acts  are  ultra  vires. 

[Ed.  N<>te.— For  other  cases,  see  Conwrations, 
Dec.  Dig.  §  557.*1 

5.  -Pleading  (§  8*)— Sufficiency  of  Allega* 

TION&— Conclusions. 

Genera]  and  loose  allegations,  consisting 
merely  of  the  statement  of  conclusions,  without 
averring  the  facts  upon  which  the  conclusions 
are  based,  are  too  inaefinite  to  raise  an  issue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  12-28%  ;    Dec.  Dig.  §  8.*] 

Error  from  Superior  Court,  Putnam  Coun- 
ty;   H.  G.  Lewis,  Jud^e. 

Proceedings  for  the  appointment  of  a  re- 
ceiver for  the  Middle  Georgia  Cotton  Mills,  In 
which  S.  E.  Jones  and  others,  minority  stock- 
holders, intervene,  and  E.  B.  Ezell  &  Co.  and 
others,  petitioning  creditors,  demur  to  the 
intervention.  The  Intervention  was  dismiss- 
ed, and  interveners  bring  error.    Reversed. 

A.  E.  Wilson,  Robt  McMillan,  and  Robt. 
B.  Blackburn,  for  plaintiffs  in  error.  W.  B. 
Wingfleld  and  W.  F.  Jenkins  &  Son,  for  de- 
fendants in  error. 

EVANS,  P.  J.  Certain  creditors  of  the 
Middle  Georgia  Cotton  Mills  filed  a  petition 
in  the  nature  of  an  insolvency  proceeding 
against  that  corporation,  praying  the  appoint- 
ment of  a  receiver,  a  sale  of  its  assets,  and  a 
distribution  of  the  proceeds.  It  was  alleged 
that  the  corporation  was  insolvent;  that  it 
had  shut  down  its  factory,  and  was  unable 
further  to  operate,  for  lack  of  finances ;  that 
the  manufacturing  plant  was  rapidly  deteri- 
orating in  value;  that  petitioning  creditors 
represented  substantially  nine-tenths  of  its 
liabilities,  nearly  half  of  which  were  past 
due;  and  that  the  corporation  had  failed 
to  pay  the  past-due  indebtedness  on  demand. 
The  corporation  in  its  answer  admitted  its 
Insolvency  and  its  indebtedness  to  the  peti- 
tioning creditors.  A  receiver  was  appointed. 
Certain  minority  stockholders  filed  an  Inter- 
vention, to  which  the  petitioning  creditors 
interposed  demurrers,  general  and  special. 
The  court  dismissed  the  intervention  on  gen- 
eral demurrer,  without  passing  upon  the  vari- 
ous special  demurrers,  and  the  interveners 
except  to  this  judgment 

One  of  the  petitioning  creditors  was  the 
trustee  for  the  first  mortgage  bondholders, 
in  whose  behalf  it  was  alleged  that  the  cor- 


poration had  issued  80  bonds,  In  denomina- 
tions of  $500,  bearing  interest  at  the  rate  of 
6  per  cent,  per  annum,  payable  semiannually, 
on  January*  Ist  and  July  1st,  and  secured 
them  by  a  mortgage  on  all  of  the  property, 
real  and  personal,  of  the  corporation,  execut- 
ed to  the  trustee  on  August  1,  1901.  A  copy 
of  the  mortgage  was  attached,  and  it  recites 
that  at  a  meeting  of  the  stockholders  of  the 
Middle  Georgia  Cotton  Mills,  held  on  July 
10,  1901,  the  following  resolution  was  adopt- 
ed: **Resolved,  that  the  board  of  directors, 
through  its  president  and  secretary,  be  and 
they  are  hereby  authorized  to  issue  and  sell 
or  hypothecate,  from  time  to  time,  first  mort- 
gage bonds  on  the  property  and  franchises 
of  the  Middle  Georgia  Cotton  Mills,  for  a  sum 
not  exceeding  the  sum  of  $40,000,  to  bear 
interest  at  the  rate  of  6  per  cent  per  annum, 
payable  semiannually,  and  in  amount  of  $500 
each,  and  payable  as  herein  set  forth,  viz.: 
$5,000  payable  July  1,  1906 ;  $10,000  payable 
July  1,  1911;  $15,000  payable  July  1,  1916; 
and  $10,000  payable  July  1,  1921."  It  was 
further  recited  in  the  mortgage  that  under 
this  resolution  the  directors  of  the  corpora- 
tion had  issued  bonds  as  therein  provided, 
and,  in  order  to  secure  their  payment  accord- 
ing to  their  tenor  and  effect,  B.  W.  Hunt  and 
E.  B.  Ezell,  secretary  of  the  said  Middle 
Georgia  Cotton  Mills,  by  virtue  of  the  au- 
thority contained  in  the  charter  of  the  cor- 
poration, as  well  as  the  authority  of  this 
resolution,  created  in  favor  of  the  trustee  a 
mortgage  lien  upon  all  the  property,  both 
real  and  personal,  of  the  corporation,  spe- 
cifically described.  The  mortgage  concluded 
with  the  clause:  "In  testimony  whereof,  we 
hereby  set  our  hand  and  the  seal  of  the  cor- 
poration, this  1st  day  of  August,  1901.  Benl. 
W.  Hunt  [L.  S.],  President  E.  B.  Ezell 
[L.  S.],  Secretary."  It  purports  to  have  been 
signed,  sealed,  and  delivered  in  the  presence 
of  two  witnesses,  one  of  whom  was  a  magis- 
trate. It  was  further  alleged  that  the  trus- 
tee had  actually  sold  and  delivered  61  of  the 
bonds,  amounting  to  $30,500,  to  certain  named 
persons,  and  that  the  remaining  19  bonds,  of 
the  'face  value  of  $9,500,  were  held  as  collat- 
eral security  by  five  of  the  complaining  cred- 
itors. All  of  the  interest  due  on  the  bonds 
to  January  1,  1908,  except  $330,  had  been 
paid.  It  was  further  alleged  that  others  of 
the  complaining  creditors,  whose  del>ts  were 
evidenced  by  notes,  were  secured  by  hypothe- 
cation of  the  19  unsold  bonds,  that  one  of  the 
creditors  was  secured  by  a  bill  of  sale  to 
some  of  the  manufactured  product  of  the  cor- 
poration, and  still  another  creditor  was  se- 
cured by  the  personal  indorsement  of  the 
president  and  secretary  of  the  corporation. 
It  was  also  set  out  In  the  petition  that  the 
corporation  had  outstanding  preferred  stock 
to  the  extent  of  $24,000,  by  the  terms  of 
which  a  holder  had  no  voting  power  as  a 
shareholder,  but  was  entitled,  upon  final  dla- 


«For  otiier  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Diss.  1907  to  date,  ft  Reporter  IndexM 
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solution  of  the  corporation,  to  be  paid,  after 
the  payment  of  the  credltcnrs,  in  preference 
to  the  common  stockholders,  and  that  the 
corporation  had  an  ontstandlng  issne  of  com- 
mon stock  to  the  extent  of  165,329.56. 

In  their  intervention  the  stockholders  al- 
leged that  they  were  the  owners  of  76  shares 
of  the  common  stodc  and  6  shares  of  the 
preferred  stock,  each  of  the  par  yalne  of 
$100;    that  prior  to  the  filing  of  the  cred- 
itors' bill  they  had  filed  salt  against  the  cor- 
poration, praying  for  the  appointment  of  a 
receiver  and  the  repudiation  of  the  bonds 
and  a  part  of  the  stock,  and  for  the  winding 
ap  of  the  business  of  the  corporation  and  a 
distribution  of  its  assets,  based  upon  alle- 
gations of  want  of  authority  on  the  part  of 
the  oflicers  to  issue  the  bonds  and  stodc; 
that  they  had  complained  to  the  proper  offi- 
cers of  the  corporation,  prior  to  filing  their 
intervention,  of  the  illefipalities  in  the  issuance 
of  the  bonds  and  stock  as  set  up  in  their  in- 
tervention, and  requested  them  to  take  prop- 
er steps  for  the  protection  of  their  interests 
as  stockholders;    that  the  corporation  had 
wholly  failed  to  do  this,  and  in  its  answer 
had  admitted  substantially  all  of  the  allega- 
tions of  the  complaining  creditors,  and  had 
refused  to  set  up  any  defense  having  for  its 
purpose  the  cancellation  of  the  bonds  and 
tiie  mortgage  to  secure  same,  and  all  of  the 
common  stock  in  excess  of  the  original  issue 
of  $40,000 ;  that  '^Exhibit  A,  attached  to  said 
petition,  which  plaintiffs  term  a  'mortgage,' 
is  not  in  fact  a  mortgage,  is  barred  by  the 
statute  of  limitations,  it  has  no  considera- 
tion, no  authority  was  given  the  officers  to 
execute  the  same,  and  said  paper,  whatever 
it  may  be,  is  simply  the  individual  undertak- 
ing of  B.  W.  Hunt  and  E.  B.  Ezell,  and  is 
not  binding  on  said  defendant,  nor  its  legal 
stockholders ;    ♦    ♦    •    that  neither  said  de- 
fendant nor  its  officers  have  any  authority  to 
create  the  indebtedness  specified  in  the  peti- 
tion, nor  to  execute  said  notes,  nor  to  give 
the  securities  and  collateral  therein  set  out." 
Inasmuch  as  the  court  did  not  pass  upon 
the  various  special  demurrers  to  this  and  oth- 
er allegations  in  the  intervention,  the  only 
point  for  determination  is  whether  they  are 
suflicient  to  withstand  a  general  demurrer. 
The  stockholder's  right  to  intervene  in  suits 
against  a  corporation  brought  by  its  creditors 
springs  from  the  refusal  of  the  corporation  to 
assert  a  meritorious  defense  which  the  cor- 
poration has  to  the  action,  and  such  defense 
must  be  pleaded  with  the  same  particularity 
as  If  made  by  the  corporation.    Helliwell  on 
Stocks  and  Stockholders,  f  417;    Cornell  v. 
Sims,  111  Ga.  828,  86  S.  B.  627.     It  is  con- 
tended that,  if  the  corporation  should  under- 
take to  defend  against  the  trustee's  suit  to 
recover  on  the  mortgage,  it  would  be  neces- 
sary for  the  corporation  to  allege  in  its  plead- 
ings that  it  had  not  received  the  proceeds  of 
the  bonds  secured  by  the  mortgage,  or  that 
fhe  same  bad  not  been  applied  to  legitimate 
corporate  uses.    We  do  not  think  it  incum- 
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bent  upon  the  corporation.  In  making  its  de- 
fense of  lack  of  authority  of  its  officers  to  ex- 
ecute the  contract,  to  plead  that  the  corpora- 
tion had  received  no  benefit  from  the  con- 
tract A  recovery  Is  not  sought  upon  the 
original  consideration,  but  upon  the  form  of 
the  contract ;  and  the  corporation  may  plead 
that  its  officers  did  not  have  authority  to  ex- 
ecute the  contract  We  are  discussing  a  ques- 
tion of  pleading,  and  not  the  effect  of  evi- 
dence showing  that  the  proceeds  of  the  con- 
tract was  received  by  the  corporation  and  ap- 
plied to  legitimate  corporate  use.  If  on  the 
trial  of  the  case  it  should  appear  that  the 
officers  were  without  authority  to  execute  the 
various  contracts,  but  did  in  fact  execute 
them,  and  the  fruits  thereof  were  applied  to 
proper  corporate  use,  the  corporation  will 
still  be  liable,  notwithstanding  its  officers  may 
have  been  without  specific  authority  to  exe- 
cute the  particular  form  of  contract  The 
corporation  cannot  retain  the  property  or 
money  of  the  creditor,  and  successfully  de- 
fend because  it  was  obtained  by  an  ultra 
vires  act  of  its  officers.  Towers  Excelsior  Co. 
V.  Inman,  96  Oa.  506,  23  S.  E.  418.  A  plea  by 
the  corporation  that  the  act  is  ultra  vires  is 
one  thing.  Evidence  which  holds  the  corpo- 
ration responsible  for  the  consideration  of  the 
contract  in  spite  of  Its  ultra  vires  character 
Is  quite  a  different  matter.  The  stockholder, 
in  the  absence  of  specific  acts  of  fraud  and 
coUusion^  between  the  corporation  and  the 
creditor,  has  no  greater  right  than  the  corpo- 
ration itself  in  this  regard. 

We  will  now  Inquire  if  the  mortgage  is  In 
such  form  as  to  show  it  prima  fade  to  be  the 
act  of  the  corporation.  It  shows  upon  its 
face  that  the  agents  of  the  corporation  were 
acting  in  Its  behalf,  and  not  for  their  per- 
sonal benefit  It  is  stated  that  the  corporate 
seal  is  to  be  affixed ;  yet,  so  far  as  the  record 
discloses,  the  original  mortgage  was  never 
impressed  with  the  corporate  seal.  If  the 
corporate  seal  had  been  impressed,  the  law 
would  have  raised  a  presumption  that  it  was 
within  the  power  of  the  agents  of  the  corpo- 
ration to  execute  the  mortgage,  and  it  would 
be  clearly  a  corporate  act  Nevertheless,  if 
agents  of  the  corporation  have  authority  to 
execute  a  mortgage  and  affix  thereto  anything 
which  the  law  recognizes  as  a  seal,  when  af- 
fixed by  an  actual  person,  It  will  presumptive- 
ly be  a  good  execution  by  the  corporation. 
Inasmuch  as  the  mortgage  deed  recited  that 
It  was  executed  by  virtue  of  the  charter 
of  the  corporation,  as  well  as  by  resolution 
of  its  stockholders  authorizing  its  board  of 
directors,  through  its  president  and  secretary, 
to  issue,  sell,  and  hypothecate  first  mortgage 
bonds  on  the  property  and  franchises  of  the 
corporation  for  a  certain  amount  and  In  cer- 
tain denominations,  and  maturing  at  stated 
intervals,  and  purporting  to  be  the  mortgage 
of  the  corporation,  and  signed  by  "B.  W.  H. 
[L.  S.],  President,"  and  "E.  B.  B.  [L.  8.],  Sec- 
retary," though  there  be  no  impression  of  the 
corporate  seal,  nevertheless  it  is  presumptive- 
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ly  the  mortgage  of  the  corporation.  Johnston 
T,  Crawley,  25  Ga.  516.  71  Am.  Dec.  173.  It 
being  executed  under  seal,  it  is  not  barred 
on  Its  face  by  the  statute  of  limitations,  and 
Its  expressed  consideration  is  for  the  securing 
of  the  bonds  Issued  by  the  authority  of  the 
stockholders  themselves. 

Interyeners  allege  that  no  authority  was 
given  the  officers  to  execute  the  mortgage  and 
create  the  indebtedness.  As  already  stated, 
we  are  not  called  upon  to  pass  upon  the  suffi- 
ciency of  this  allegation,  as  against  appropri- 
ate special  demurrers — as  to  whether  the  act 
of  the  officers  in  executing  the  bonds  and 
mortgages  was  ultra  vires  the  corporation  or 
ultra  vires  the  officers,  or  whether  it  was.  a 
denial  that  the  officers  had  kept  within  the 
limitations  of  tlieir  power  under  the  resolu- 
tion passed  by  the  stockholders  in  the  execu- 
tion of  the  instrument  complained  of.  Where 
the  officers'  authority  to  execute  a  mortgage 
or  note  not  impressed  with  a  corporate  seal 
is  contested,  we  think  that  a  general  denial 
of  authority  is  sufficient  to  form  an  issue,  in 
the  absence  of  a  special  demurrer  calling  for 
particularity  in  specification  as  to  such  lack 
of  authority. 

Interveners  undertake  to  contest  the  claims 
of  the  creditors  by  general  allegations  asking 
proof  of  their  claims,  without  alleging  any 
specific  matter  tending  to  deny  that  they 
are  the  debts  of  the  corporation.  These  al- 
legations go  for  naught,  because,  as  we  have 
pointed  out,  where  minority  stockholders  uu- 
dertake  to  set  up  a  defense  which  the  corpo- 
ration refuses  to  make,  they  must  allege  the 
facts  constituting  the  defense.  In  order  that 
the  courts  may  determine  whether  such  de- 
fense is  a  meritorious  one,  or  one  which 
the  officers  of  the  corporation,  having  due 
regard  to  the  interest  of  the  oomplaiuing 
stockholders,  were  bound  to  make. 

It  is  also  alleged  in  the  InterventiOQ,  in 
general  terms,  that  all  the  common  stock  Is- 
sued In  excess  of.  $40,000  was  null  and  void. 
In  the  absence  of  any  express  provision  or 
agreement  to  the  contrary,  persons  who  have 
become  stockholders  in  a  corporation  by  sub- 
scribing or  purchasing  shares  have  a  right  to 
presume  that  other  stockholders  have  come 
in  on  the  same  terms ;  and  if  the  corporation 
has  issued  stock  in  violation  of  Its  charter  or 
the  law,  or  in  violation  of  the  rights  of  its 
stockholders,  a  dissentient  stockltolder  may 
maintain  an  independent  action  in  order  to 
cancel  the  illegal  stock.  2  Clark  &  Marshall 
on  Private  Corporations,  f  3d7.  The  dissen- 
tient stockholder  in  an  insolvency  proceeding 
instituted  by  creditors,  having  for  its  pur- 
pose to  sell  the  entire  assets  of  the  corpora- 
tion for  distribution,  may  likewise  intervene 
in  that  proceeding,  for  the  purpose  of  object- 
ing to  the  holders  of  illegally  issued  stock 
participating  in  the  corporation's  surplus,  if 
any,  after  the  payment  of  the  corporation 
debts.  However,  in  his  intervention  the  dis- 
sentient stockholder  must  allege  the  facts  re- 
lied on  to   establish   the   illegality  of   the  I 


stock,  and  a  general  allegation  tiiat  all  stock 
issued  over  a  certain  amount  is  null  and  void 
is  but  the  statement  of  a  legal  conclusion, 
and  is  insufficient,  even  against  a  general  de- 
murrer. General  allegations  of  this  sort  are 
analogous  to  a  general  charge  of  fraud,  with- 
out stating  any  specific  fact  upon  which  the 
charge  is  based,  which  has  always  been  held 
too  loose  and  indefinite  to  withstand  a  gen- 
eral demurrer.    Orr  v.  Brown,  5  Ga.  400. 

It  is  also  alleged  in  the  intervention  that 
the  president  and  treasurer  have  neglected  to 
collect  a  part  of  the  amount  subscribed  for 
the  original  Issue  of  stock,  which  amount 
could  have  been  collected.  Manifestly  an  al- 
legation so  general  as  this  presents  no  issue. 

Interveners  further  "deny  the  authority  of 
the  defendant  or  its  officers  to  execute  said 
notes  and  to  give  any  security,  and  thereiby 
obtain  a  preference  and  advantage  to  them- 
selves, they  being  also  officers  and  directors 
of  said  defendant"  This  complaint  is  made 
of  the  indebtedness  held  by  E.  B.  Ezell  and 
B.  W.  Hunt,  the  Middle  Georgia  Bank,  of 
which  they  are  both  directors,  and  the  firm  of 
Ezell  &  Co.,  which  is  a  partnership  composed 
of  these  individuals.  It  is  true  that  officers 
of  a  corporation  are  trustees,  and  a  sound 
public  policy  forbids  the  assignment  to  them 
of  any  of  the  corporate  assets  while  the  cor- 
poration is  insolvent,  with  a  view  to  prefer 
thiem  as  creditors  for  antecedent  debts.  At- 
las Tack  Co.  V.  Macon  Hardware  Co.,  101  Ga. 
391,  29  S.  E.  27.  It  does  not  appear  from 
the  record  whether  the  security  claimed  by 
these  creditors  was  given  at  the  time  of  the 
creation  of  the  debt,  or  was  assigned  to  se- 
cure an  existing  debt,  with  the  Intent  of  giv- 
ing them  preference  as  creditors. 

We  have  presented  In  our  discussion  of  the 
pleadings  substantially  all  of  the  contentions 
made  by  the  interveners  from  the  standpoint 
of  their  sufficiency  as  against  a  general  de- 
murrer; and  the  judgment  of  the  court  be- 
low is  reversed,  because  the  allegations  re- 
specting the  authority  of  the  officers  of  the 
corporation  to  contract  certain  debts  and  se- 
cure the  same  by  mortgage  and  other  collat- 
eral security  were  sufficient  to  withstand  a 
general  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(7  CS«u  App.  781) 
HINDMAN  V.  RAINES.    (No.  2,378.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Byllahus  hp  the  Court,) 

Review  ow  Appeal. 

The  judge  of  the  superior  court  was  right 
in  overruling  the  certiorari  on  the  merits,  ir- 
respective of  the  correctness  of  the  reasons  given 
for  his  judgment. 

Error  from  Superior  Court,  Floyd  County: 
Moses  Wright,  Judge. 
Action  between  S.  J.  Hlndman  and  Taylor 
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Ralne&    Fr<^m  a  Jndgikient  o^exrnllng  a  cer^ 
tlorari,  Hlndman  brings  error.    Affirmed. 

M.  B.  Bubanks,  for  plaintiff  In  error.    Geo. 
A.  H.  Harris  &  Son,  for  defendant  in  error. 

HILL,  G.  J.    Judgment  affirmed. 


(7  Oa.  App.  809) 

BANDERS  V.  STATE.    (No.  2,606.) 
(Ooart  of  Appeals  of  Georgia.    June  14,  1910.) 

(SyllahuM  hp  the  Court,) 
Obiminal  Law  (f  660*)— SumciENOT  or  Bvi- 

DXNCB. 

In  this  case  the  evidence  for  the  state  is 
hardly  sufficient  to  raise  a  bare  suspicion  of  de- 
fendant's guilt.  The  verdict  was  wholly  unan* 
thorized. 

[Ed.  Note.--For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  1266;   Dec.  Dig.  I  060.*] 

Error  from  Superior  Oourt,  Cobb  County ; 
N.  A.  Morris,  Judge. 

Bli  Sanders  was  convicted  of  crime,  and 
brings  error.   Beversed. 

Clay  ft  Morris,  for  plaintiff  in  error.  J.  P. 
Brooke,  Sol.  Oen.,  for  the  State. 

HILL,  0.  J.    Judgment  reversed. 


(7  Oa.  App.  796) 

TATUM  V.  U.  T.  HUNGBRPORD  BRASS  ft 
COPPER  CO.    (No.  2,565.) 

(C^urt  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllabus  hy  the  Court,) 
Appbal  and  Ebrob  (9  1001*)— Review— Sur- 

nCIENCT   or  BVIDBNCX. 

The  case  rests  solely  upon  issues  of  fact, 
whidi  the  jury  settled  in  favor  of  the  defend- 
ant in  error;  and  not  only  some  evidence,  but 
apparently  the  preponderance  of  the  evidence, 
supports  the  verdict  The  Judgment  is  affirmed, 
and  the  motion  of  the  defendant  in  error  to  add 
damages  for  delay  is  granted. 

(£)d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §|  3922,  392^^4;  Dec. 
Dig.  I  1001.*] 

Error  from  City  Conrt  of  Sylvester;  J,  B. 
Williamson,  Judge. 

Action  by  J.  W.  Tatum  against  the  U.  T. 
Hungerford  Brass  ft  Copper  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  J.  Forehand,  for  plaintiff  in  error. 
Claude  Payton  and  C.  B.  Hay,  for  defendant 
in  error. 

POWELL,  J.  Judgm^t  affirmed,  with 
damages. 

(7  Oa.  App.  7B6) 

CENTRAL  OF  GEORGIA  RT.  00.  T. 
DUTTON.  (No.  2,027.) 

(Conrt  of  Appeals  of  Georgia.    June  14,  1910.) 

(8yUahu9  hy  the  Court,) 

L  Cabbiebs  (S  262*)— Stopping  Tbains  at 
Ft«AG  Station. 

"A  railway  company  is  bound  to  stop  its 
trains  in  response  to  proper  signals  at  a  flag 


station  at  which  it  is  In  the  habit  of  stoppinf 
trains  of  that  character."  Southern  Ry.  Co. 
V.  Waliis,  133  Ga.  553,  66  S.  E  370. 

[Ed.  Note.—For  other  cases,  see  Carriers,  Ded 
Dig.  f  2G2.*] 

2.  Evidence  or  Dakages. 

There  was  evidence  from  which  the  jury 
might  reasonably  have  inferred  that  the  failure 
of  the  engineer  to  stop  the  train  at  the  flag 
station  was  due  to  willfulness,  wantonness,  or 
an  entire  indifference  to  consequences,  and  there- 
fore we  cannot  say  that  the  verdict  is  excess^ 
ive.  Central  of  Georgia  Ry.  Co.  v.  Sowell, 
3  Ga.  App.  142,  59  S.  E.  323. 

Error  from  City  Conrt  of  Sylvania;  H.  A. 
Boykin,  Judge. 

Action  by  G.  C.  Dutton  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  L.  Gamble,  for  plaintifT  in  error.  J.  C* 
Hollingsworth,  Jr.,  and  E  E.  Overstreet^  for 
defendant  in  error. 

HILL^  0.  J.    Judgment  affirmed. 


C7  <}a.  App.  815) 
Mcdonald  V.  STATE.    (No.  2,652.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllahua  hy  the  Court,) 

RsviEw  ON  Appeal. 

The  excerpts  from  the  charge  objected  to, 
when  considered  in  connection  with  the  entire 
charge,  contain  no  error.  The  law  applicable  to 
the  issues  was  clearly,  fairly,  and  correctly 
given  in  charge,  the  assignments  of  error  are 
without  anv  substantial  merit,  and  the  verdict  is 
supported  by  evidence. 

Error  from  Superior  Court,  Tamer  Coun- 
ty ;   Fvank  Park,  Judge. 

Tom  McDonald  was  convicted  of  crime,  and 
brings  error.    Aflarmed. 

See,  also,  6  Ga.  App.  339,  64  S.  E.  1108. 

Claude  Payton  and  C.  E.  Hay,  for  plain- 
tiff in  error.  W.  E.  Wooten,  Sol.  Gen.,  and 
J.  H.  Tipton,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Ga.  App.  816) 
WIMPEE  T.  STATE.    (No.  2,635.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllahus  hy  the  Court,) 

Review  of  EJvidence. 

No   error  of   law    is   complained   of,   and 
there  is  some  evidence  to  support  the  verdict. 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

Randolph  Wimpee  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Griffith,  Weatherly  &  Mathews,  for  plaintiff 
in  error.    W.  E.  Fielder,  Sol.  Gen.,  for  the 

State. 

HILL,  C  J.    Judgment  affirmed. 
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(7  Oa.  App.  7N)  | 

SliAPPBT  y.  CHARIiBS.     (No.  2,567.) 
(Coart  of  Appeals  of  Qeorgia.    Jane  14,  1910.) 

(SyUahus  hy  the  Court.) 

1.  Loos  AND  LooGiiro  (§  3d*)~SAWMii:x  Lien 
— FORECLOSUBB— Affidavit  by  Defendant. 

in  the  foreclosure  of  a  sawmill  lien,  a  coun- 
ty affidavit  by  the  defendant,  which  states  that 
he  owes  the  plaintiff  no  "sum  whatever  for 
which  plaintiff  has  a  lien,"  is,  especially  in  the 
absence  of  special  demurrer,  adequate  to  raise 
the  Issue  that  the  items  claimed  to  have  been 
furnished  by  the  plaintiff  to  the  defendant  do 
not  fall  within  the  class  as  to  which  tlie  law 
allows  a  lien. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  f  33.*] 

2.  Logs  and  Logging  (§  26*)  —  Sawioll 
Lien. 

No  lien  arises  against  a  sawmill  from  fur- 
nishing to  the  owner  of  the  mill  standing  tim- 
ber, money,  or  family  supplies. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  §  26.*] 

8.  Appeal  and  Eebob  (§  588*)— Brief  of  Evi- 
dence—Contents. 

Documentary  evidence,  set  out  in  the  plead- 
ings or  attached  thereto  as  an  exhibit,  should 
not  be  included  in  the  brief  of  the  evidence 
otherwise  than  by  reference. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  588.*] 

Error  from  City  Ck>urt  of  Sylvester ;  J.  B. 
Williamson,  Judge. 

Action  by  D.  A.  Slappey  against  J.  B. 
Charles.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

J.  J.  Forehand,  for  plaintiff  In  error. 
Claude  Payton  and  C.  B.  Hay,  for  defendant 
in  error. 

POWELL,  J.  Charles  foreclosed  an  alleg- 
ed lien  for  supplies  furnished  to  Slappey's 
sawmill.  Attached  to  the  affidavit  of  fore- 
closure is  an  account  showing  total  charges 
of  $935.77  and  total  credits  of  $534.51,  leav- 
ing a  balance  due  of  $401.20.  The  defendant 
filed  a  counter  affidavit  on  the  ground  that 
he  was  "not  indebted  to  the  plaintiff  in  the 
sum  claimed,  nor  in  any  sum  whatever  for 
which  the  plaintiff  has  a  lien.''  Some  point 
is  made  as  to  the  sufficiency  of  this  affidavit 
as  a  basis  for  the  defendant's  contesting  the 
existence  of  the  lien.  The  defendant  in  er- 
ror treats  it  as  merely  challenging  the  amount 
due.  We  construe  it  as  asserting,  first,  that 
Slappey  did  not  owe  Charles  as  much  as  the 
(atter  claims,  and,  further,  that  while  he  may 
owe  him  some  amount,  on  open  account  or 
Dtherwise,  he  does  not  owe  him  any  sum 
whatever  for  which  the  law  gives  a  lien ;  and 
this,  we  think,  put  the  existence  of  the  lien« 
In  issue,  and  placed  upon  the  plaintiff  the 
burden  of  showing  that  the  items  enumerat- 
ed on  his  account  fell  within  the  class  of  ar- 
tides  for  which  the  law  allows  a  lien. 

2.  The  Jury  found  in  favor  of  the  plaintiff 
f^r  the  full  amount  claimed.  The  account 
confessedly  included  the  price  of  standing 
timber,  money,  and  household  supplies  for 


the  family  of  the  mill  owner.  The  plalntift 
made  no  effort  to  show  what  part  of  the  ac- 
count consisted  of  supplies  furnished  to  the 
sawmill  and  what  part  fell  within  the  class- 
es Just  mentioned.  There  is  no  law  allowing 
a  sawmill  lien  for  standing  timber,  for  mon- 
ey, or  for  family  supplies.  Balkcom  v.  Em- 
pire Lumber  Co.,  91  Ga.  651,  17  S.  E.  1020, 
44  Am.  St.  Rep.  58;  Giles  v.  Gano,  102  Ga. 
593.  27  S.  E.  730;  Dart  v.  May  hew,  60  Ga. 
lOi;  Loud  V.  Pritchett,  104  Ga.  649  (3).  30  S. 
E.  870 ;  Ray  y.  Schmidt  &  Co.,  66  S.  E.  1035. 
The  Jury  had  no  legitimate  basis  for  calcula- 
tion wherefrom  they  might  have  found  any 
particular  sum  in  the  plaintiff's  favor,  i'rom 
an  examination  of  the  account  itself  it  Is  easy 
to  see  that  the  plaintiff  was  not  entitled  to  a 
lien  for  the  full  amount  The  Justice  of  the 
defendant's  paying  the  account,  the  moral 
obligation  resting  upon  him  to  pay  an  honest 
debt,  seems  to  have  overpersuaded  the  Jury; 
and  if  this  were  a  suit  on  account,  instead  of 
a  lien  foreclosure,  we  would  take  great  pleas- 
ure in  sustaining  their  verdict,  based,  as  it 
seems  to  be,  on  so  commendable  a  sentiment. 
However,  the  plaintiff  was  not  entitled  to  the 
lien  he  claimed.  He  may  still  sue  on  his  open 
account  in  a  common-law  action. 

3.  The  defendant  in  error  in  his  brief  makes 
some  point  as  to  the  fact  that  in  the  hrief  of 
evidence  there  is  a  statement  that  the  ac- 
count "thereto  attached,  marked  'Exhibit  A,'  "* 
was  introduced  in  evidence,  and  that  no  ac- 
count or  exhibit  was  in  fact  attached.  He 
argued  that  the  brief  of  evidence  is,  there- 
fore, not  to  be  considered  at  all.  It  is  plain, 
however,  that  the  account  referred  to  is  the 
account  sued  on,  and,  as  it  is  attached  to  the 
affidavit  of  foreclosure  in  the  record,  it  would 
have  been  improper  to  have  set  it  out  again 
in  the  brief  of  evidence — either  in  the  body 
of  the  brief  or  in  an  exhibit 

Judgment  reversed. 


(§  Qa.  App.  17) 

BRACEWELL  v.  SOUTHERN  RT.  CO. 

(No.  2,282.) 

(Court  of  Appeals  of  Greorgia.    June  14,  1910.) 

(Byllahus  hy  the  Court.) 

Raiijioads  (f  33*)  —  Actions  Against  — 
Venue. 

The  decision  in  this  case  is  controlled  by 
the  answer  of  the  Supreme  Court  to  the  certi- 
fied question  (see  68  S.  E.  98),  and  therefore 
there  was  no  error  in  sustaining  the  demnrrer 
and  dismissing  the  petition. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Out  Dig.  H  70,  71 ;  Dec.  Dig.  |  33  ;•  Corpora- 
tions, Cent.  Dig.  §§  2603-2627.] 

Error  from  City  Court  of  Macon;  Etobt. 
Hodges,  Judge. 

Action  by  H.  A.  Bracewell  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  petition, 
plaintiff  brings  error.    Affirmed. 


•Tor  oth«r  caaet  se*  same  topic  and  secUon  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  daU,  *  Raportor  Ind 
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Ouerry,  Hall  ft  Roberts  and  H.  L.  Gilce, 
for  plaintiff  in  error.  Harrla  ft  Hards,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(7  Ga.  App.  810 

PUGH  V.  STATE.    (No.  2,648.) 

(Court  of  Appeals  of  €korgia.    June  14,  1910.) 

(8yUahu»  by  the  Court,) 

Obiminal  Law  ({  .©59*)— Nbw  TBiAi/-TiiflB 

OF  Heabing. 

There  was  no  error  in  dismissing  the  mo- 
tion for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent.  Dig.  §§  2406-2411;  Dec.  Dig.  I 
»59.*] 

Error  from  Superior  Court,  Pulasld  Coun- 
ty; J.  H.  Martin,  Judge. 

William  J.  Pugb  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Herbert  L.  Grice,  for  plaintiff  in  error.  B. 
D.  Grabam,  Sol.  Gen.,  for  tbe  State. 

POWELL,  J.  Tbe  defendant  was  con- 
Tlcted  at  tbe  August  term,  1910,  of  Pulaski 
superior  court.  A  motion  for  a  new  trial  was 
duly  filed,  and  was  set  to  be  beard  on  Octo- 
ber 2d,  in  vacation.  On  tbat  date  tbe  movant 
asked  for  a  continuance  until  October  8tb. 
Tbe  continuance  was  granted,  and  noted  on 
tbe  docket,  but  no  written  order  was  taken. 
On  October  8tb  tbe  movant  applied  for  and 
obtained  a  written  order  continuing  tbe  mo- 
tion until  October  18th.  On  October  IStb 
the  movant  having  failed  to  appear  and 
prosecute  tbe  motion,  it  was  dismissed. 

Tbe  only  point  made  was  that,  as  no  writ- 
ten order  of  continuance  was  taken  on  Octo- 
ber 2d,  tbe  case  went  over  to  tbe  next  reg- 
ular session,  and  tbat  tbe  subsequent  orders 
were  coram  non  judice.  Even  if  this  point 
were  otherwise  valid,  in  tbe  light  of  tbe  mov- 
ant's own  participation  In  procuring  the  or- 
ders, still  it  is  not  well  taken,  for  tbe  very 
sufficient  reason  that  under  Civ.  Code  1895,  §S 
4323,  4324,  tbe  judges  of  the  superior  and 
dty  courts  have  the  power  to  hear  and  de- 
termine motions  for  new  trial  in  vacation, 
without  any  order  having  been  passed  in 
term  to  that  effect,  provided  the  party  or  bis 
counsel  has  10  days'  notice  of  the  time  and 
place  of  the  bearing. 

Judgment  affirmed. 


(7  Ga.  App.  815) 

O'NEAL  V.  STATE.     (No.  2,653.) 

fConrt  of  Appeals  of  Georgia.    June  14,  1910.; 

(8yllahu8  by  the  Court,) 

Gbound  fob  New  Trial. 

Though  the  evidence  strongly  indicates  that 
tbe  defendant  was  insane  at  the  time  he  com- 
mitted the  crime  for  which  he  was  convicted, 
yet  the  jury  was  legally  authorized  to  find  him 


sane.  The  charge  of  the  court  was  fUr,  ludd, 
and  free  from  error.  No  legal  reason  appears 
for  the  granting  of  a  new  trial. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

W.  H.  O'Neal  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

H.  P.  Howard  and  Jno.  R.  Cooper,  for 
plaintiff  in  error.  E.  D.  Grabam,  Sol.  Gen., 
for  tbe  State. 

POWELL,  J.    Judgment  affirmed. 


(7  Oa.  App.  Sie) 
BAYNES  V.  STATE.    (No.  2,654.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910J 

(Syllabus  by  the  Court,) 

Homicide  (§  257*)~Evidence— Assault  with 
Intent  to  Kill. 

No  error  of  law  appears,  and  the  evidence, 
with  inferences  fairly  deducible  therefrom,  sup- 
ports the  verdict. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §$  547,  548 ;    Dec.  Dig.  {  257.*] 

Error  from  Superior  Court,  Jasper  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Tom  Baynes  was  convicted  of  assault  with 
Intent  to  murder,  and  brings  error.  Af- 
firmed. 

Eugene  M.  Baynes,  for  plaintiff  in  error. 
Jos.  E.  Pottle,  Sol.  Gen.,  for  tb<»  State. 

HILL,  C  J.  Tom  Baynes  was  indicted 
jointly  with  bis  brother,  Bob  Baynes,  for 
the  crime  of  murder,  and  on  a  separate  trial 
was  convicted  of  an  assault  wi^b  intent  to 
murder.  He  made  a  motion  for  a  new  trial, 
based  on  the  general  grounds  and  on  sever- 
al special  grounds  contained  in  the  amend* 
ed  motion.  The  trial  judge  ovnrruled  the 
motion,  and  he  excepted. 

The  evidence  makes  substantially  the  fol- 
lowing case:  Bob  Baynes  and  one  Ned  Dud- 
ley were  engaged  in  a  fight  with  tbe  deceas- 
ed, Taylor  Branch.  Tbe  evidence  does  not 
disclose  tbe  origin  of  tbe  difficulty;  but  It 
appears  tbat  tbe  deceased  was  endeavoring 
to  shoot  Ned  Dudley,  and  Ned  Dudley  shot 
him  with  a  pistol,  and  Bob  Baynes  bit  tbe 
deceased  over  the  bead  with  a  scantling. 
Just  before  tbe  deceased  was  shot  by  Dud- 
ley and  bit  over  the  bead  by  Bob  Baynes 
be  was  cursing  and  threatening  to  shoot 
Tbe  sister  of  the  defendant  was  standing 
near  Ned  Dudley,  and  cried  out,  "Doni; 
shoot!  Don't  shoot!"  Following  immediate- 
ly this  exclamation,  the  defendant  grabbecf 
a  single-barrel  shotgun  and  shot  tbe  deceas* 
ed  in  tbe  back.  This  was  tbe  first  and  on 
ly  time  tbe  defendant  participated  In  tb< 
difficulty,  and  bis  defense  was  tbat  be  shot 
because  be  believed  tbe  deceased  was  about 
to  shoot  bis  sister,  and  he  shot  to  prevent  a 
felony  about  to  be  perpetrated  by  the  de- 
ceased upon  her.    The  physician  who  made 


•For  ota«r  cases  see  same  topis  and  section  NUMBBR  in  Dea  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indeasi 
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the  autopsy  testified. that  neither  one  of  the 
gunshot  wounds  were  necessarily  fatal,  but 
the  probability  was  that  the  fatal  wound 
was  the  one  oh  the  head  caused  by  the  blow 
from  the  scantling  In  the  hands  of  Bob 
Baynes.  The  learned  trial  judge  did  not 
present  to  the  jury  at  all  the  theory  of  joint 
action  on  the  part  of  the  defendant,  his 
brother,  and  Ned  Dudley,  but  treated  the 
act  of  the  defendant  as  independent  of  the 
acts  of  the  others  and  haying  no  connection 
therewith.  He  did  present  to  the  jury  very 
clearly,  fully,  and  accurately  the  theory  of 
the  defense  relied  upon  by  the  defendant, 
that  he  shot  in  order  to  protect  his  sister 
from  one  who  was  manifestly  endeavoring 
to  kill  'or  to  commit  a  serious  personal  In- 
jury upon  her. 

The  jury  did  not  accept  this  view,  and 
found  the  defendant  guilty  of  assault  with 
intent  to  murder,  on  the  theory  that  he 
shot  at  the  deceased  with  the  c^)eclfic  intent 
to  kill  him,  with  a  deadly  weapon  and  with- 
out justification;  but  as  the  wound  was 
not  necessarily  fatal,  and  he  was  actually 
killed  by  the  blow  from  the  scantling  in  the 
hands  of  Bob  Baynes,  he  was  only  guilty 
of  assault  with  intent  to  murder.  It  was 
the  sole  province  of  the  jury  to  solve  any 
uncertainty  In  the  facts,  and  to  accept  as 
the  truth  any  reasonable  theory  deducible 
therefrom.  Exercising  their  right,  they  re- 
fused to  believe  the  defendant's  statement, 
but  believed  that  he  shot  the  deceased  with- 
out mitigation  or  justification,  using  a  dead- 
ly weapon  in  a  manner  likely  to  cause  death. 
They  could  infer  from  these  facts  the  spe- 
dflc  intent  to  kill.  While  not  entirely  sat- 
isfied with  the  correctness  of  this  conclu- 
sion, it  is  supported  by  evidence,  and  rea- 
sonable inferences  from  the  evidence,  and 
we  cannot  interfere. 

The  special  assignments  of  error  are  with- 
out merit. 

Judgment  affirmed. 


(7  Ga.  App.  787) 

QUEEN  INS.  CO.  OF  AMERICA  v.  HART- 
WELL  ICE  &  LAUNDRY  CO. 
(No.  2,484.) 

(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(8yUabu9  hy  the  Court.) 

1.  iNsuaANCE  (§8  1S2,  508*)— Tempobabt  Cow - 
TBACT— Amount  op  Recovery. 

A.  made  a  verbal  application  te>  a  local 
agent  of  an  insurance  company  for  a  policy  of 
insurance  on  certain  described  property,  then 
offering  to  pay  the  premium  to  the  agent.  The 
agent  stated  that  he  could  not  at  that  time  is- 
sue the  regular  standard  policy  of  the  company, 
nor  accept  the  tender  of  the  premium,  because 
be  did  not  know  the  rate  on  that  class  of  prop- 
erty. The  agent  agreed,  however,  to  enter  up- 
on the  books  of  the  company  a  written  memor- 
andum in  the  nature  of  a  "binder,"  which  he 
stated  would  be  effective  as  a  contract  of  in- 
surance until  the  regular  polic^r  was  issued  by 
tlie  company,  and  that,  on  receipt  of  this  regu- 


lar policy,  A.  could  pav  the  premium.  This  wa» 
satisfactory  to  A.,  and  the  agent,  in  compliance 
with  his  agreement,  did  write,  sign,  and  place  in 
the  book  of  ix>licie8  issued  by  the  company  at  hiv 
agency  a  statement  or  "binder,"  containing  ail 
the  essential  elements  of  a  contract  of  insur- 
ance between  A.  and  the  company,  and  made  a 
"written  rei)ort  to  the  company  of  this  memoran- 
dum or  "binder,*'  and  of  his  action  relating  to 
the  same,  all  of  which  was  affirmed  and  ratified 
by  the  company.  Held:  (a)  A  complete  tem- 
porary contract  of  insurance  existed  between  A. 
and  the  insurance  company  during  the  period 
set  out  in  the  memorandum  or  binder,  (b)  For 
a  loss  which  occurred  during  the  existence  of 
the  temporary  contract,  and  oefore  the  rate  of 
premium  had  been  fixed  on  the  property  cover- 
ed thereby,  A.  could  recover  the  amount  stipu- 
lated as  indemnity  in  the  binder,  less  the  rate 
of  premium  fixed  by  the  company  subsequently 
to  the  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.   Dig.   §i  210,   1294;    Dec   Dig.   H   132, 

508.*] 

Z  INSUBANCK  (fi  371*)— ^Appeal  and  E2rrob  ($ 
1001*)  —  Teupobaby  Contbact  —  Action  — 
Questions  of  Fact— Waives  of  Breach  of 

FOLIOT. 

The  property  described  in  the  memorandum 
or  binder  was  insured  during  the  term  specified 
therein  upon  the  terms  and  conditions  of  the 
regular  standard  nolicy  of  the  company,  and  a 
breach  of  any  of  these  terms  and  conditions 
that  would  render  void  the  regular  policy  would 
also  make  void  the  temporary  contract  and  any 
waiver  of  such  breaches  would  apply  to  the 
latter.  Whether  there  was  a  waiver  by  the  in- 
surance company  of  breaches  of  the  terms  of  the 
policy  relating  to  other  concurrent  insurance,  aa 
to  incnmbrauce  on  the  property,  and  proofs  of 
loss,  and  what  would  be  a  reasonable  time  with- 
in which  to  submit  proofs  of  loss,  were  issuea 
of  fact  for  the  jurv,  under  the  evidence;  and 
where  the  law  pertment  to  the  issues  has  been 
fully  and  correctly  charged,  as  in  this  case,, 
this  court  cannot,  as  to  them,  interfere  with  a 
verdict  supported  by  any  evidence. 

[£d.  Note.— For  other  cases,  see  Insurance,. 
Dec.  Dig.  I  371  ;*  Appeal  and  Error,  Dec.  Dig. 
§  1001.*] 

Error  from  City  Court  of  Hartwell;  J.  T» 
Pendleton,  Judge. 

Aotion  by  the  Hartiwell  Ice  &  Laundry  Com- 
pany against  the  Queen  Insurance  Company 
of  America.  Judgm^it  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

On  August  27,  1906,  Linder,  as  president 
of  t!ie  Hartwell  Ice  &  Laundry  Company^ 
made  a  verbal  application  to  Matheeon,  agent 
of  the  Queen  Insurance  Oom|)any,  located  at 
Hartwell,  for  a  policy  of  Insurance  of  $2,000 
on  the  plant  and  machinery  of  the  company. 
Matbeson  then  Informed  Linder  that  he  could 
not  at  that  time  issue  a  regular  policy,  be- 
cause be  did  not  know  the  proper  rate  of 
premium,  but  that  he  would  make  a  memo- 
randum on  the  books  of  the  insurance  com- 
pany kept  by  him  of  a  ^'binder,"  and  that  the 
insurance  would  go  into  effect  from  that  date. 
Linder  then  offered  to  pay  the  premium,  but 
Matheson  refused  to  accept  It,  stating  that 
he  did  not  know  the  rate,  but  that  immedi- 
ately upon  receipt  of  the  rate  he  would  notify 
him  "When  the  regular  standard  policy  would 
be  issued.     In  pursuance  of  his  agreement 


•Vor  othar  cmm  sm  same  topic  and  ■ecUoa  MUMBJBR  in  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  IndezM^ 
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and  pnomise,  MatbesoQ  on  th^  same  day 
made  the  following  pencil  memorandum  on  a 
sheet  of  paper:  "Queen,  $2»000,  on  Hartwell 
Ice  Plant  Machinery  from  August  27th,  1908, 
to  August  27th,  1909.  B.  B.  Matheson,  agent 
Policy  to  be  issued  when  new  rate  Is  re- 
ceived." The  sheet  on  which  this  memoran- 
dum was  written  was  put  in  the  hook  of  the 
Queen  Insurance  Company's  policies  kept  by 
Matheson  as  agent.  Subsequently  Matheson 
pinned  this  sheet  on  page  95  of  this  book, 
nmnberlng  it  123,  in  a  place  in  the  book  re- 
served for  the  regular  standard  policy  when 
issued,  the  regular  policy  to  be  numft)ered 
123.  On  the  day  when  the  "binder''  was 
made  and  put  in  his  book  of  the  Queen  In- 
surance Company's*  policies,  he  wrote  to  the 
manager  of  the  insurance  company  in  At- 
lanta, Oa.,  as  follows:  "I  have  accepted  a 
12,000  risk  on  the  Hartwell  Ice  Plant,  and  will 
send  daily  report  as  soon  as  rate  is  fixed  on 
same,  which  I  think  will  be  within  a  few 
days."  Matheson  testifl^ed  that  it  was  his 
custom  as  agent  of  the  Queen  Insurance 
Company,  where  applications  were  paade  to 
him  for  policies  of  insurance,  to  make  memo- 
randa similar  to  that  made  in  the  present 
case,  and  that  these  memoranda  or  "slips" 
were  known  among  insurance  companies  as 
"binders";  that  he  did  not  know  what  the 
rate  on  this  policy  was  untU  after  the  fire. 
The  standard  policy  of  the  company  was  not 
issued,  and  on  September  10\h  the  property 
covered  by  the  alleged  contract  was  entirely 
consumed  by  fire.  On  September  11th  Lin- 
der  notified  the  manager  of  the  company  in 
Atlanta  of  the  loss,  and  on  the  same  day 
Matheson  wired  the  manager  as  follows: 
"Hartwell  Ice  Plant  totally  destroyed  by  fire, 
$2,000  loss  for  the  Queen."  On  the  same 
day,  in  reply,  the  assistant  manager  of  the 
company  wrote  to  Matheson:  "We  have  your 
telegram  advising  of  total  loss  of  $2,000  un- 
der binder  issued  August  27th  on  this  risk. 
I  now  beg  to  confirm  our  conversation  over 
the  phone  this  morning  requesting  you  to  re- 
serve policy  121  to  be  issued  covering  this 
risk  on  arrival  of  our  special  agent  or  ad- 
juster." In  reply,  on  the  next  day,  Matheson 
wrote  to  the  assistant  manager:  "Your  let- 
ter acknowledging  receipt  of  my  telegram  in 
regard  to  the  loss  by  fire  of  Hartwell  Ice 
Plant  received.  You  request  me  to  reserve 
policy  number  121  for  the  above,  but  I  issued 
this  number  to  Uquid  Carbonate  Company; 
so  have  reserved  number  122  instead.  I  in- 
close daily  report  of  same."  The  daily  re- 
port referred  to  was  on  the  regular  form  used 
l^  the  agents  of  the  company;  the  following 
being  the  material  parts:  "Queen  Insurance 
Company  of  America:  Name  of  the  insured, 
Hartwell  Ice  &  Laundry  Company.  Amount 
of  insurance,  $2,000.  Present  rate,  5%,  pre- 
mium, $100.  Commencement  of  risk,  August 
27th,  1906;  term,  1  year.  Expiration  of  risk, 
August  27th,  1909.  [Signed]  Hartwell  Geor- 
gia Agency."  On  September  18th  Matheson 
again  wrote  to  the  manager  in  Atlanta:  "I 
wrote  you  that  I  had  reserved  number  122 


for  the  Hartwell  Ice  Company,  but  I  un- 
fortunately issued  this  to  another  party.  So 
have  reserved  number  123  for  the  Hartwell 
Company."  Matheson  represented  the  Queen 
Insurance  Company  at  Hartwell,  Ga.,  under 
this  commission:  "Power  to  receive  propos- 
als for  insurance  against  loss  and  damage  by 
fire  at  Hartwell,  Georgia,  and  vicinity,  to  fix 
rates  of  premiums,  to  receive  moneys,  coun- 
ter-sign, issue,  renew,  and  consent  to  transfer 
of  policies  of  insurance  signed  by  the  man- 
ager at  Atlanta,  Greorgia,  of  the  Queen  In- 
surance Company  of  America,  subject  to  the 
rules  and  regulations  of  the  said  company, 
and  to  such  instructions  as  might  from  time 
to  time  be  given  by  said  manage,  which  au- 
thority may  be  revoked  at  any  time."  It  was 
admitted  that  at  the  time  ^when  the  applica- 
tion for  insurance  was  made  by  Linder  to 
Matheson,  and  when  the  iHroperty  was  de- 
stroyed by  fire,  there  was  other  insurance  of 
$1,000  on  the  property,  and  that  there  was 
an  outstanding  mortgage  of  $500  on  the  proi>- 
erty.  Onder  testified  that  he  specifically  in- 
formed Matheson  of  the  existence  of  the 
other  insurance  and  of  the  existence  of  the 
mortgage,  when  he  made  the  application  for 
the  policy.  Matheson  testified  that,  when  he 
wrote  the  pencil  memorandum  or  "binder" 
and  "slipped  it  in  the  <book  of  the  Queen  In- 
surance Company,"  he  knew  nothing  of  the 
existence  of  the  other  insurance  or  the  mort- 
gage; that  Linder  did  not  disclose  their  ex- 
istence to  him  when  he  made  the  application 
for  the  Insurance,  and  did  not  tell  him  of 
their  existence  until  several  days  after  he 
made  the  application,  and  after  the  alleged 
binding  memoranda  had  been  made  by  him. 
The  regular  standard  form  of  policy  which 
was  to  be  Issued  by  the  company  contains  a 
condition  that  the  policy  will  be  void  if  there 
is  other  concurrent  insurance  without  the 
written  consent  of  the  company,  or  if  the  in- 
sured is  not  the  sole  and  unconditional  owner 
of  the  property  insured,  or  If  there  is  any 
outstanding  incumbrance  on  the  property. 
It  is  also  admitted  that  no  proofs  of  loss  were 
ever  submitted  to  the  company,  as  required 
by  the  standard  policy.  The  plain tllT  claim- 
ed that  this  condition  of  the  policy  had  been 
waived  by  an  unconditional  and  absolute 
denial  of  liability  by  the  company  and  a  re- 
fusal to  pay  the  loss.  This  denial  was  con- 
tained In  a  letter  to  the  plaintiff,  written  by 
King  &  Spalding,  attorneys  for  the  company, 
dated  March  6,  1908.  The  foregoing  is  a 
statement  of  all  the  material  and  pertinent 
evidence  illustrative  of  the  Issues  in  the  case. 
Plaintiff  based  its  suit  on  the  written  mem- 
oranda and  binder,  alleging  that  they  consti- 
tuted a  valid  contract  of  insurance.  Defend- 
ant denied  the  existence  of  a  valid  contract 
of  insurance,  and  contended  that,  even  if  the 
evidence  proved  a  binding  contract,  it  had 
been  breached  by  the  plaintiff,  because  of  the 
concealment  of  the  fact  of  other  concurrent 
Insurance  and  the  incumbrance  on  the  prop- 
erty, and  because  of  a  failure  to  submit  due 
proof  of  los&     Plaintiff  In  reply  set  up  a 
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waiver  of  all  tbese  conditions  and  terms  of 
the  policy.  The  trial  Judge  construed  the 
writings  as  constituting  a  valid  contract  of 
Insurance,  and  submitted  to  the  jury  the  is- 
sues made  by  the  evidence  as  to  the  alleged 
waivers  by  the  defendant  of  the  admitted 
breaches  of  the  terms  of  the  contract  above 
mentioned.  The  Jury  found  a  verdict  for  the 
plaintiff  for  $1,900,  the  amount  of  the  con- 
tract, less  $100  as  premium,  and  the  defend- 
ant's motion  for  a  new  trial  was  overruled. 
The  contentions  of  the  parties  Indicated  by 
the  above  statement  will  be  more  specifically 
set  out  and  discussed  in  tfie  course  of  the 
opinion.. 

King  &  Spalding,  B.  Marvin  Underwood, 
and  Julian  B.  McCurry,  for  plaintiff  In  error. 
T.  W.  Rucker  and  A.  G.  McCurry,  for  defend- 
ant In  error. 

HILL,  G.  J.  (after  stating  the  facts  as 
above).  1.  It  Is  manifest  that  Llnder,  as 
president  of  the  Hartwell  Ice  &  Laundry 
Company,  and  Matheson,  as  agent  of  the 
Queen  Insurance  Company,  intended  to  make 
a  binding  contract  of  Insurance.  It  was  In 
the  contemplation  of  both  parties  that  the 
memorandum  made  by  Matheson,  in  accord- 
ance with  his  custom,  called  a  "binder," 
should  constitute  an  effective  and  complete 
contract  of  insurance  between  the  Insurer 
and  the  insured,  and  that  the  duration  of  the 
contract  thus  created,  first  by  the  temporary 
binder,  and  continued  by  the  regular  policy, 
should  be  for  one  year  from  August  27,  llK)8i 
It  is  equally  manifest  that  the  Insurance  com- 
pany, with  full  knowledge  of  all  the  facts, 
confirined  and  approved  the  temporary  con- 
tract, as  evidenced  by  the  binder  made  by  Its 
agent,  and  both  prior  and  subsequent  to  the 
fire  treated  it  as  valid.  If  the  temporary 
contract  lacked  any  of  the  essential  elements 
of  a  valid  contract  of  Insurance,  it  was  due 
entirely  to  the  agent  of  the  Insurance  compa- 
ny, and  If,  In  fact,  any  Incompleteness  existed 
in  this  temporary  contract,  it  was  fully 
known  to  the  Insurance  company  which,  nev- 
ertheless, recognized  the  binding  effect  of  the 
temporary  contract.  These  facts  clearly  ap- 
pearing, the  contract  should  be  upheld,  unless 
It  contravenes  some  law  of  this  state,  or  Is 
too  imperfect  and  Incomplete  to  be  enforced. 
It  Is  insisted  that  the  statute  of  this  state 
requires  that  the  whole  contract  of  Insur- 
ance shall  be  in  writing,  and  shall  be  signed 
by  the  insurer,  and  that  the  written  memo- 
randum or  "binder,"  relied  upon  as  a  con- 
tract, is  incomplete,  In  that  several  elements 
necessary  to  make  a  contract  of  insurance  are 
omitted  therefrom.  The  memorandum  in 
question.  It  is  contended,  does  not  sufficiently 
describe  the  parties  thereto.  It  not  showing, 
(1)  who  the  Insured  Is;  (2)  nor  the  Insurer, 
unless  the  insurer  is  R.  B.  Matheson,  indi- 
vidually, the  word  "agent"  being  merely  de- 
scriptlo  persons;  (3)  nor  Is  the  premium  to 
be  paid  agreed  uxwn,  nor  any  promise  moving 
from  either  party  disclosed.    Of  course,  there 


can  be  no  contract  without  parties,  and  the 
contract  should  Identify  the  parties.  It 
should  not  be  lost  sight  of  in  this  case  that 
the  plaintiff,  while  setting  up  the  memoran- 
dum made  by  the  agent  as  creating  the  con- 
tract relies  upon  other  contemporaneous  and 
subsequent  writings  as  evidence  of  the  con- 
tract. The  evidence  shows  "a  series  of  writ- 
ings Internally  connected  one  with  another, 
executed  contemporaneously  with  or  subse- 
quently" to  the  written  memorandum,  which 
are  Intelligible  without  parol,  and  which  clear- 
ly prove  the  contract  relied  upon.  Capital 
City  Brick  Co.  v.  Atlanta  Ice  &,  Goal  Co.,  5 
Ga.  App.  436,  63  S.  E.  562.  Construing  togeth- 
er all  the  writings  on  the  same  subject-mat- 
ter, every  essential  element  of  a  complete 
contract  of  Insurance  appears;  and  the  writ- 
ten report  of  the  temporary  contract  made  by 
the  agent  to  the  manager  of  the  company 
omits  no  essential  element  of  a  complete  con* 
tract  of  Insurance.  Todd  v.  German-Ameri- 
can Insurance  Company  of  New  York,  2  Ga. 
Ai^.  789,  59  S.  E.  94.  But,  even  if  the  memo* 
randum  made  l^  the  agent  and  called  in  In- 
surance parlance  a  "binder"  stood  alone,  we 
do  not  think  It  lacks  any  essential  element  of 
a  contract  of  Insurance.  According  to  Mr. 
Joyce  In  his  work  on  Insurance  (1  Joyce  on 
Insurance,  $  46),  temporary  Insurance  con- 
tracts evidenced  by  "binders"  need  not  con- 
tain all  the  terms  and  conditions  of  a  perma- 
nent contract,  as  where  the  terms  of  the  usu- 
al policy  are  presumed  to  be  Intended,  or 
where  the  usual  rate  of  premium  is  presumed 
to  be  meant;  and  this  statement  of  the  law 
is  expressly  approved  by  this  court  in  the 
Todd  Case,  supra.  But  the  binder  now  under 
discussion  left  nothing  uncertain,  except  the 
amount  of  the  rate  of  premium,  and  it  shows 
an  agreement  to  pay  the  rate  of  premium  as 
fixed  by  the  company,  and  when  the  regular 
policy  should  Issue  and  be  rec^ved  by  the 
insured.  Any  uncertainty  as  to  the  rate  of 
premium  was  due  solely  to  the  action  of  the 
agent  of  the  defendant  and  ot  the  defendant 
Itself.  While  the  binder  does  not  show  any 
specific  premium  to  be  paid.  It  does  show  by 
necessary  implication  an  agreement  to  pay 
whatever  rate  of  premium  might  be  fixed  by 
the  company,  and  when  the  permanent  policy 
was  Issued  and  delivered  to  the  Insured.  The 
Insurer  in  this  case,  by  the  very  terms  of  the 
binder,  postponed  the  payment  of  the  pre- 
mium by  the  insured  until  the  temporary  con- 
tract was  ended  by  the  substitution  of  the 
regular  standard  policy.  The  fact  that  cred- 
it Is  given  for  the  payment  of  a  premium  In 
no  wise  invalidates  the  contract  of  Insurance. 
1  Cool  ey *s .  Briefs  on  the  Law  of  Insurance, 
375.  Suppose  In  this  case  the  memorandum 
or  binder  had  been  delivered  to  the  Insured, 
instead  of  having  been  kept  by  the  agent» 
and  made  a  part  of  the  records  of  the  com- 
pany in  his  office,  would  not  the  insured  have 
been  legally  liable,  In  accepting  the  "binder," 
to  pay  whatever  rate  of  premium  was  subse- 
quently fixed  on  the  property  covered  by  the 
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contract?  And,  If  the  Insurance  company  had 
failed  to  fix  the  rate  of  premium  before  the 
loss  occurred,  would  not  the  insured  have 
been  bound  to  pay  a  reasonable  rate  for  the 
protection  which  he  received  by  the  tempo- 
rary contract,  or  under  the  facts  of  this 
case,  the  rate  as  suDsequently  fixed  on  simi- 
lar property?  But  in  this  case  the  insured, 
when  he  made  the  application  for  the  insur- 
ance, offered  to  pay  the  premium  which  was 
refused  by  the  agent  of  the  company,  because 
the  rate  had  not  at  that  time  been  fixed.  It 
seems  to  us  that  to  hold  that  this  contract 
was  invalid  or  incomplete  because  there  was 
no  specific  rate  of  premium  mentioned  in  the 
"binder"  under  the  uncontroverted  evidence 
would  be  a  gross  injustice  to  the  insured.  A 
case  very  much  in  point  is  that  of  Smith  & 
Wallace  v.  Prussian  Insurance  Co.,  68  N.  J. 
Iiaw,  676,  54  Atl.  458.  In  that  case  an  insur- 
ance company,  by  its  agent,  issued  and  deliv- 
ered to  the  insured  a  "binder,"  or  "binding 
slip,"  whereby  it  assumed  and  bound  itself 
for  $2,000  of  insurance  upon  certain  proper- 
ty of  the  insured,  the  "binding  slip"  to  be 
void  on  the  delivery  of  the  policy.  No  rate 
of  insurance  was  mentioned  in  the  **blnder," 
because  the  insured  requested  the  agent  to  ob- 
tain from  the  company  some  concession, 
which  the  agent  consented  to  do,  and,  before 
the  rate  was  agreed  on,  the  property  covered 
by  the  "binder"  was  destroyed  by  fire,  and 
the  court  held  that  a  complete  temporary  con- 
tract of  insurance  existed  between  the  insur- 
er and  the  insured  from  the  date  of  the  de- 
livery of  the  "binder,"  and  the  insured  was 
bound  to  pay  a  reasonable  rate  of  premiiun 
for  the  protection  which  he  had  received  by 
the  temporary  contract. 

While  some  of  the  earlier  cases  proceed  on 
the  theory  that  these  '^binding  slips"  or  mem- 
oranda merely  constitute  agreements  to  issue 
policies,  yet  it  is  now  universally  held  that 
these  "binding  slips,"  memoranda,  or  receipts 
have  all  the  force  and  effect  of 'insurance  con- 
tracts, and  are  as  binding  as  the  policies 
themselves.  The  cases  on  this  subject  are 
collected  by  Mr.  Oooley  in  his  work  Briefs 
on  the  Law  of  Insurance  (volume  1),  be- 
ginning on  page  535.  The  case  of  Todd  v. 
German- American  Insurance  Company,  supra, 
in  prlrciple  fully  controls  the  point  now  un- 
der discussion,  and  we  conclude  this  branch 
of  the  case  by  the  statement  that  in  our  opin- 
ion the  trial  judge  very  properly  construed 
the  writing  in  question  as  constituting  a  valid 
contract  of  Insurance,  and  very  properly  re- 
fused to  submit  this  question  to  the  determi- 
nation of  the  jury ;  it  being  the  duty  of  the 
jndge,  and  not  of  the  jury,  to  decide  whether 
the  memorandum  or  "binder"  constituted  a 
ralid  contract  of  Insurance. 

It  is  contended  by  the  plaintiff  in  error,  in 


the  next  place,  that  the  agent  had  no  author- 
ity to  make  such  a  contract  of  insurance 
There  are  three  reasons  shown  by  the  evi- 
dence why  this  position  is  unsound:  (1)  The 
agent  who  made  the  binding  memorandum'  or 
temporary  contract  was  fully  authorized  by 
his  written  commission  to  take  applications 
for  insurance,  and  to  countersign  and  issue 
policies,  and  the  making  by  him  of  a  tempo- 
rary contract  was  clearly  within  the  limits 
of  his  authority  as  agent  (2)  The  temporary 
contract  was  in  accordance  with  his  general 
custom  as  agent  in  connection  with  his  agen- 
cy. (3)  His  act  in  making  the  temporary  con- 
tract was  fully  approved  and  confirmed  by 
the  company.  The  company  accepted  the  tem- 
porary contract,  and  treated  it  as  valid. 

2.  The  breaches  of  the  terms  and  condi- 
tions of  the  contract  of  insurance  relating  to 
other  insurance,  incumbrances  on  the  prop- 
erty, and  failure  to  furnish  proofs  of  loss 
within  a  reasonable  time  were  each  claimed 
to  have  been  waived  by  the  company.  These 
issues  were  solely  questions  of  fact,  to  be  de- 
cided by  the  jury,  and  there  was  both  posi- 
tive and  circumstantial  evidence  in  support 
of  the  waivers  claimed  by  the  plaintiff,  and 
in  denial  of  such  waivers  by  the  defendant 
The  law  applicable  to  these  questions  was 
fully  submitted  to  the  jury  i^  the  charge  of 
the  judge,  in  accordance  with  the  repeated 
decisions  of  this  court  and  the  Supreme 
Court.  Insurance  Company  of  North  Amer- 
ica V.  De  Loach  &  Co.,  8  Ga.  App.  807,  61  S. 
E.  406 ;  American  Insurance  Company  v.  Pee- 
bles. 5  Ga.  App.  736,  64  S.  B.  304;  Southern 
Fire  Insurance  Co.  v.  Knight,  111  Ga.  G22,  36 
S.  B.  821,  52  L.  R,  A.  70,  78  Am.  St  Rep.  216, 
and  cases  there  dted.  We  are  clearly  of  the 
opinion  that  the  verdict  is  fully  supported  by 
the  evidence  and  the  law  applicable  thereto. 

Judgment  affirmed. 

POWELL,  J.  (concurring  specially).  I  do 
not  think  that  the  so-called  "binder"  in  this 
case,  standing  alone,  would  comply  with  our 
statute  requiring  all  contracts  of  insurance  to 
be  in  writing.  It  fails  to  show  at  least  one 
essential  element  of  a  contract  of  insurance 
— the  name  of  the  person  to  be  insured.  But 
what  was  lacking  in  the  "binder"  was  sup- 
plied by  the  daily  report  subsequently  made 
out  by  the  agent  and  accepted  by  the  com- 
pany. While  a  contract  of  insurance  must  be 
in  writing,  the  writing  need  not  be  delivered 
to  the  insured.  And  under  the  principle  an- 
nounced in  Capital  City  Brick  Co.  v.  Atlanta 
Ice  &  Coal  Co.,  5  Ga.  App.  436,  63  S.  B.  562, 
though  the  contract  may  rest  wholly  or  in 
part  in  parol,  if  it  becomes  evidenced  by  writ- 
ing at  any  time  before  the  suit  is  filed,  the 
statute  requiring  the  writing  becomes  satis- 
fied. 
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MINOR  T.  CITY  or  ATLANTA.    (No.  2,057.) 

(Court  of  App'eals  of  Georgia.     June  14,  1910.) 

(Syllabus  5y  the  Court.) 

V.  Cbiminal   LiAW   (I   88&*>—2)viDBNCB— Un- 
lawful ^Seizure  of  Pbopkbty. 

Although  officers,  whether  with  or  with- 
out lawful  warrant  or  other  authority,  have  en- 
tered a  person's  place  of  business,  and,  by  a  vi- 
olent and  forceful  search  of  the  premises  and 
seizure  of  property  found  therein,  have  obtained, 
over  the  protest  of  the  owner,  possession  of 
articles  tending  to  show  his  guilt  of  an  offense, 
:he  evidence  so  obtained  is  admissible  against 
Him  in  a  prosecution  for  the  offense,  as  against 
the  objection  that  it  was  obtained  by  an  unlaw- 
ful search  and  seizure,  and  that  through  the 
transaction  the  defendant  was  compelled  to 
furnish  testimony  tending  to  incriminate  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  §  877;    Dec.  Dig.  (  8da.*] 

2.  Courts    (§   91*)— Decisions   of    Supreme 

Court— Binding  Effect. 

While  the  Court  of  Appeals  is  a  court  of 
final  review,  yet  the  decisions  of  the  Supreme 
Court  are  binding  upon  it  as  precedent  What- 
ever may  be  the  personal  views  of  the  judges  of 
this  court  upon  any  question,  they  are  to  be 
yielded,  so  far  as  they  conflict  with  the  decisions 
of  the  Supreme  Court  in  letter  or  in  principle. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  325 ;   Dec.  Dig.  |  91.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

C  A.  Minor  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  and  brings 
error.    Affirmed. 

Jno.  A.  Boykin,  for  plaintiff  in  error.  Jas. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
in  error. 

POWELL,  J:  Certain  police  ofDcers  of  the 
city  of  Atlanta  went  to  the  defendant's  near- 
beer  saloon  and  compelled  him  to  allow  them 
to  enter  an  adjacent  back  room.  In  which 
they  found  hidden  a  quantity  of  intoxicating 
liquors;  he  being  present  and  protesting. 
They  had  what  they  called  a  search  war- 
rant; but  whether  the  instrument  had  any 
legal  efficacy  as  a  search  warrant  it  is  not 
necessary  for  us  to  decide.  For  present  pur- 
poses, we  will  consider  the  case  just  as  if 
the  so-called  search  warrant  were  wholly  in- 
valid. When  the  evidence  thus  obtained  was 
offered  against  the  defendant  in  the  police 
court  in  the  prosecution  for  a  violation  of 
the  municipal  ordinance  prohibiting  the  keep- 
ing on  hand  of  intoxicating  liquors  for  the 
purpose  of  unlawful  sale,  he  objected  to  it, 
on  the  ground  that  it  had  been  obtained  by 
unlawful  search  and  seizure,  and  that  the 
result  of  the  transaction  was  to  compel  him 
involuntarily  to  give  evidence  tending  to  in- 
criminate himself,  in  violation  of  the  con- 
stitutional guaranties  against  unlawful  search 
and  seizure  and  against  any  person  being 
compelled  to  furnish  testimony  tending  to 
incriminate  himself.  The  objection  was  ovei*- 
ruled,  and  this  action  of  the  court  is  the 


basis  of  the  exception  relied  on  in  the  record 
before  us. 

If  this  point  came  before  ua  as  an  original 
proposition,  we  would  have  but  little  hesi- 
tancy In  pronouncing  It  well  taken.  We  do 
not  think  that  the  unlawful  search  and 
seizure  clause  of  the  Constitution  protects 
the  defendant  against  the  use  of  this  evi- 
dence; but  it  would  seem,  as  an  original 
proposition,  that  he  was  compelled  involun- 
tarily to  produce  evidence  against  himself. 
Even  if  our  previous  reflections  upon  this 
question  had  not  induced  this  view,  which 
we  personally  hold,  the  very  strong  and  able 
brief  and  argument  of  counsel  for  plaintiff 
in  error  would  probably  convince  us.  But 
the  question  is  not  an  open  one.  The  case 
is  on  all  fours  with  Duren  v.  City  of  Thomas- 
ville,  125  Ga.  1, 53  S.  E.  814 — ^a  case  resting  on 
a  long  line  of  similar  precedents.  In  that  case 
the  city  marshal  went  to  Duren's  store  with 
two  policemen,  and  "searched  Mr.  Duren's 
store,  over  his  protest,  and  found  a  quanti- 
ty of  intoxicants."  In  that  case  the  point 
was  made  that  the  evidence  was  inadmissi- 
ble, because  to  admit  it  would  be  to  violate 
that  clause  of  the  Constitution  which  pro- 
vides that  no  man  shall  be  compelled  to 
furnish  testimony  upon  which  to  convict 
himself.  The  Supreme  Court  held  that  the 
testimony  was  admissible,  and  that  to  admit 
it  was  not  a  violation  of  this  constitutional 
guaranty. 

The  duty  of  this  court,  in  the  light  of  the 
constitutional  provision  making  the  Supreme 
Court  decisions  binding  upon  It  as  precedents* 
may  be  analogized  to  the  duty  of  proces- 
sloners  making  a  survey  under  Civ.  Code,  S 
8243  et  seq.  Under  that  statute  the  proces- 
sioners  are  not  charged  primarily  with  the 
duty  of  making  any  new  lines.  They  are 
merely  to  trace  and  find,  if  possible,  the 
ancient  landmarks.  "If  the  comers  are  es- 
tablished, and  the  lines  not  marked,  a 
straight  line,  as  required  by  the  plat,  shall 
be  run;  but  an  established  marked  line, 
though  crooked,  shall  not  be  overruled."  So 
it  is  our  duty  to  follow  the  precedents  and 
the  ancient  landmarks  of  the  law  as  declar- 
ed by  the  Supreme  Court.  If  the  line  lead- 
ing from  precedent  to  a  particular  point  has 
not  been  marked,  we  are  authorized  to  use 
the  compass  of  our  own  judgment,  and  es- 
tablish what  we  find  to  be  the  straight  line; 
but  wherever  the  Supreme  Court  has  set  up 
'*an  established  marked  line,  though  crook- 
ed," we  have  no  power  to  overrule  it  This 
is  a  necessary  and  salutary  provision  found 
in  the  organization  of  the  two  courts — a  pro- 
vision that  relieves  the  litigants  of  this 
state  from  that  uncertainty  which  comes 
about  from  having  two  courts  of  flnal  reviefw, 
with  the  consequent  possibility  of  conflict- 
ing decisions,  where  the  decisions  of  neither 
court  are  paramount  as  against  the  decisions 
of  the  o*:her. 


*For  ether  cases  see  same  tpple  and  Motion  NUMBBR  in  Dae.  4  Am.  Digs.  1907  to  date,  4  Reporter  Indezee 
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Judicial  wotk  has  always  been  and  will 
always  be  necessarily  somewhat  affected  by 
the  personal  equation  of  the  indiTidual  Judges. 
The  conflict  in  the  application  of  precedent 
Is  to  be  expected,  and  is  found  in  the  deci- 
sions of  every  court — the  court  thus  In  a 
sense  conflicting  with  itself;    and  in   like 
manner  it  is  to  be  expected  that  this  same 
element  of  the  personal  equation  of  the  Judge 
will  bring  about  conflict  in  the  application 
of   precedent  to   a   particular  case,   as  be- 
tween this  court  and  the  Supreme  Court 
But  the  beauty  of  our  system  is  this:    If 
«ny  conflict  exists  between  this  court  and 
the  Supreme  Court,  the  people,  and  especial- 
ly the  lawyers  and  the  trial  Judges  who  have 
to  use  the  decisions,  are  put  upon  advance 
information  that  the  decision  of  the  Supreme 
Court  is  to  be  followed,  and  is  the  para- 
mount decision,  binding  upon  this  court,  even 
In  preference  to  its  own  opinion.    This  court 
will   never  intentionally  disregard  the   Su- 
preme Court  decision  as  precedent    There- 
fore the  harmony  desirable  in  the  body  of 
our  decisions  as  a  whole  is  the  natural  re- 
sult of  the  system;    for  as  the  individual 
judges  of  the  two  benches  die  or  otherwise 
leave  the  bench,  and  what  is  called  the  per- 
sonal equation  expires,  the  coming  on  of  new. 
Judges,   uninfluenced  by  the  same  bent  of 
mind  that  tended  to  bring  about  the  con- 
flict in  the  construction  of  precedent,  will 
restore  harmony  in  application  as  well  as  in 
principle.    Tlie  path  in  this  case  has  been 
plainly    marked.     There    is    no   room    for 
construction.     The  question   has  been   set- 
tled.    The  Supreme  Court  has  blazed  the 
way.     This  court  follows. 
Judgment  afl9rmed. 


<7  Oa.  App.  806) 

BnXON  V.  STATE.     (No.  2,617.) 
(Court  of  Appeals  of  Ceorgia.    June  14,  1010.) 

(Syllahtu  ly  the  Court,) 

1.  Indictment   and    Information   {%   75*) — 
Demurbeb— Grounds. 

Though,  by  reason  of  verbal  inaccuracies, 
an  indictment  may  be  in  part  unintelligible,  yet 
where,  either  by  disregaraing  the  unintelligible 
portion  as  surplusage,  or  by  considering  it  along 
with  the  rest  of  wnat  is  said,  the  language  of 
the  indictment  plainly,  clearly,  definitely,  and 
accurately  chaxges  a  particular  offense,  it  is 
not  subject  to  be  quashed  on  demurrer. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  |S  202-204:  Dec. 
rHg.  S  75.»] 

2.    SUFFTCIENCT   0»    EiVIDENCE. 

Under  the  evidence  the  jury  were  fully  au- 
thorised to  find  the  defendant  guilty  of  volun- 
tary manslaughter. 

8.  Obdonai.   Law    (|   786*)— Instbuotions— 
Statement  of  Accused. 

Though  it  is  the  best  practice  for  a  trial 
Judge,  in  charging  the  jury  upon  the  subject  of 
the  defendant's  statement,  to  follow  the  lan- 
guage of  the  statute  on  that  subject  literally, 
yet  it  is  not  re^-ersible  error  for  him  to  fail  to 
do  so,  if  in  fact  the  instruction  given  substan- 


tially covers  the  material  elements  of  the  stat- 
ute and  is  otherwise  fair  to  the  defendant. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M 1787, 1896-1901,  1960, 1DS4 ; 
Dec.  Dig.  §  786.*] 

4*  Homicide    (8    31*)  —  "Manslaughter"  — 

"voluntabt  m anslat7qhter. " 

Wherever  a  homicide  is  neither  justifiable 
nor  malicious,  it  is  ''manslaughter*';  and,  if 
intentional,  is  "voluntary  manslaughter." 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  62 ;  Dec  Dig.  §  31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  4338-4342 ;  vol.  8^  p.  7715 ;  vol.  8, 
pp.  7350,  7351.] 

6.  Homicide  (|  217*)— Dying  Declarations 

— bvidencb--competency . 

Neither  the  parol  evidence  rule,  nor  any 
rule  forbidding  oral  testimony  as  to  the  con- 
tents of  oourt  records,  renders  a  witness  incom- 
petent to  testify  as  to  a  dying  declaration 
though  the  words  of  the  dead  man  may  have 
been  taken  down  in  writing  by  some  one  pres- 
ent at  the  time  the  alleged  statement  was  made. 

[Ed.  Note.-^For  other  cases,  see  Homicide, 
Cent.  Dig.  {  462 ;    Dec.  Dig.  §  217.*1 

6.  CRmiNAii   liAW    (I   1168^)— New    TRiAii— 
Rulings  on  Bvidence. 

Slight  or  immaterial  error  in  the  admission 
or  exclusion  of  te^itimony  will  not  work  a  re- 
versal of  the  judgment  of  the  lower  court  re- 
fusing a  new  triaL 

[E3d.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent.  Dig.  »  3129-8136,  8144;  Dec.  Dig. 
§  116a*] 

7.  Crikinal  Law  (§  834*)— Instructions. 

It  is  not  necessarily  reversible  error  for  a 
trial  judge  to  refuse  to  give  the  exaijt  language 
of  a  written  request  to  charge,  if  he  substan- 
tially covers  the  same  matter  in  his  general 
charge. 

[EM.  Note.—- For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2013,  2014;  Dec  Dig.  | 
8.14.*] 

8.  Criminal  Law   {%  945*)— £)vidsnob— New 
Trial. 

The  alleged  newly  discovered  evidence  was 
not  sufficient  to  require  the  grant  of  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig*  H  2324>2327,  2336 ;   Dec.  Dig. 

9.  HoMiGiDB   (§    295*)— Instructions— Prov- 
ocation. 

It  is  not  unconditionally  erroneous  for  a 
judge  to  instruct  the  jury  that  provocation  by 
words,  threats,  menaces,  and  contemptuous 
gestures  can  in  no  case  be  sufficient  to  free  the 
person  killing  from  guilt  of  the  crime  of  mur- 
der. Whether  such  a  chai^^e  is  erroneous  or 
not  depends  on  the  facts  of  the  case,  and  on 
what  else  is  said  in  the  charge  on  the  same  sub- 
ject 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  606-609;    Dec.  Dig.  %  295.*] 

Brror  from  Sui>erior  Court,  Johnson  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

George  W.  Mizon  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Jas.  K.  Hines  and  B.  L  Stephens,  for  plain- 
tiff in  error.  Alfred  Herrington,  Sol.  Geij., 
W.  W.  Larsen,  and  Wm.  Falrcloth,  for  the 
State. 

POWELL,  J.  1.  The  indictment  charged 
the  defendant  with  the  offense  of  murder,  "for 


•For  «tli«r  CMM  see  same  topio  and  lectlon  NUMBER  la  Deo.  ft  Am.  Dlgo.  1907  to  date,  ft  Reporter  Ibdnea 
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that  the  said  George  W.  Mlzon,  on  the  13th 
day  of  March,  In  the  year  of  our  Lord  1009, 
in  the  county  aforesaid,  with  force  and  arms 
one  pistol  in  the  peace  of  God  and  said  state 
then  and  there  being,  then  and  there  unlaw- 
fully, feloniously,  willfully,  and  of  his  malice 
aforethought,  did  kill  and  murder,  by  shoot- 
ing the  said  Henry  Claxton  with  a  certain 
pistol  which  the  said  George  W.  Mlxon  then 
and  there  held,  and  giving  to  the  said  Henry 
Claxton  then  and  there  a  mortal  wound,  of 
which  wound  the  said  Henry  Claxton  died. 
And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  George  W. 
Mixon  him,  the  said  Henry  Claxton,  in  man- 
ner and  form  aforesaid,  unlawfully,  feloni- 
ously, willfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder,  contrary  to  the 
laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof."  The  defendant  demurred  to 
the  indictment,  on  the  general  grounds  and 
on  several  special  grounds;  the  substance 
of  the  objections  being  that  the  indictment 
charged  the  killing  and  murdering  of  a  pistol, 
and  not  of  a  human  being.  There  is  a  man- 
ifest verbal  inaccuracy  In  the  indictment,  but 
it  requires  no  straining  of  the  ordinary  rules 
of  construction  to  hold  that  the  language, 
taken  altogether,  clearly,  definitely,  and  ac- 
curately conveys  no  other  meaning  than  that 
George  W.  Mixon  killed  and  murdered  Henry 
Claxton  by  shooting  him  with  a  pistol.  This 
intelligent  meaning  can  be  gained  from  the 
language  used ;  and  the  language  is  not  sub- 
ject to  any  other  intelligent  construction. 
The  indictment  is  therefore  held  to  be  suffi- 
cient against  the  demurrer.  Verbal  absurdi- 
ties will  not  render  an  indictment  or  other 
pleadings  subject  to  demurrer,  where  the 
language,  taken  as  a  whole,  nevertheless 
clearly,  accurately,  and  definitely  charges  a 
crime.  The  maxim,  "Utile  per  inutile  pon 
vitiatur**  (Broom,  Legal  Maxims  [7th  Ed.] 
468),  is  applicable  to  indictments  as  well  as 
to  other 'pleadings. 

2.  The  indictment  charged  murder.  The 
defendant  was  convicted  of  voluntary  man- 
slaughter. The  evidence,  probably  the  pre- 
ponderance of  the  evidence,  authorized  this 
verdict 

3.  Complaint  is  made  as  to  an  instruction 
of  the  court  on  the  subject  of  the  defendant's 
statement  The  charge  of  the  court  did  not 
follow  the  language  of  the  statute,  but  did 
inform  the  jury,  in  substance,  as  to  the  same 
things  mentioned  in  the  statute.  The  Su- 
preme Court  and  this  court  have  time  and 
again  suggested  to  the  trial  bench  that  in 
charging  upon  the  defendant's  statement 
the  better  practice  is  to  follow  the  language 
of  the  statute  literally ;  but  it  is  not  held  to 
be  reversible  error  for  the  judge  to  fall  to 
do  so,  where  he  nevertheless  covers  the  same 
ground  In  his  charge.  The  language  of  the 
trial  judge  in  the  present  case  is  not  as  per- 
spicuous as  the  language  of  the  statute  it- 
•elf  (indeed,  it  is  hard  to  improve  upon  the 


statute  itself  for  the  quality  of  being  lumi^ 
nous);  but  we  do  not  think  that  the  instruc* 
tion  complained  of  was  materially  mislead- 
ing to  the  jury. 

4.  Complaint  is  made  that  the  court  erred 
in  charging  the  jury  as  follows :  "So  in  this 
case,  if  you  find  from  the  facts  and  circum- 
stances of  the  case  that  the  accused  took  the 
life  of  the  deceased,  and  find  at  the  time  he 
was  not  justified,  that  the  killing  was  done 
In  a  sudden  heat  of  passion,  generated  and 
caused,  so  far  as  the  deceased  is  concerned, 
by  an  endeavor  on  the  part  of  the  deceased 
to  commit  a  serious  personal  injury  upon  his 
person,  or  other  equivalent  circumstances  to 
justify  the  excitement  of  passion  and  exclude 
all  idea  of  deliberation  or  malice,  either 
express  or  implied,  and  the  provocation  was 
not  by  words,  threats,  menaces,  and  con- 
temptuous gestures,  but  amounted  to  more, 
and  you  find  that  the  killing  occurred  under 
such  circumstances,  and  believe  that  to  be 
the  truth  of  it,  then  you  would  be  authorized 
to  find  the  defendant  guilty  of  voluntary 
manslaughter."  This  charge  is  not  subject 
tQ  the  exceptions  made  against  it.  It  is  not 
an  incorrect  statement  of  the  law.  Taken  in 
connection  with  the  remainder  of  the  charge^ 
it  is  not  misleading,  nor  was  it  likely  to  con- 
fuse the  jury,  or  to  deprive  the  defendant  of 
the  defense  of  reasonable  fear.  It  was  not 
calculated  to  impress  upon  the  jury  that 
provocation  by  words,  threats,  menaces,  and 
contemptuous  gestures  could  in  no  case  be 
sufficient  to  generate  a  reasonable  fear  in 
the  mind  of  the  defendant  While  it  might 
have  been  more  emphatic  for  the  judge  to 
have  qualified  the  expression,  *'serious  per- 
sonal injury,"  by  adding  parenthetically, 
"not  amounting  to  a  felony,"  yet  as  the  judge 
had  prefaced  this  instruction  with  the  quali- 
fication that  it  was  applicable  only  in  the 
event  that  they  find  that  the  defendant  was 
not  justifiable,  and  as  he  had  explained  to 
them  fully  the  circumstances  under  which 
the  defendant  would  have  been  justifiable, 
the  instruction  was  not  inaccurate.  There 
are  other  exertions  to  the  judge's  charge 
on  the  subject  of  manslaughter,  all  of  them 
based  on  grounds  similar  to  those  mentioned 
above;  but,  considering  the  charge  as  a 
whole,  there  was  no  material  inaccuracy. 

5.  A  witness  for  the  state  detailed  a  dying 
declaration  made  by  the  deceased.  On  cross- 
examination  he  admitted  that  some  one  pres- 
ent at  the  time  the  statement  was  made  prob- 
ably took  down  the  statement  In  w^riting, 
though  he  was  unwilling  to  swear  positively 
that  the  statement  was  committed  to  writ- 
ing. However,  it  is  fairly  inferable  from 
what  the  witness  testified  that  some  one  pres- 
ent made  a  memorandum  of  what  the  deceas- 
ed stated.  The  court  overruled  a  motion  to 
exclude  this  testimony,  on  the  ground  that 
the  writing  would  be  the  best  evidence  of 
what  the  statement  waa  There  was  no  mer- 
it in  this  objection.     It  was  competent  for 
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the  witness  to  testify  as  to  his  recollection 
of  what  the  dying  man  said,  notwithstand- 
ing some  one  else  present  might  have  under^ 
taken  to  commit  the  statement  to  writing. 
Neither  the  parol  evidence  rule,  nor  the  role 
which  forbids  oral  testimony  as  to  the  con- 
tents of  public  records  without  accounting 
for  the  original,  applies  in  such  a  case. 

6.  There  was  some  testimony  on  behalf  of 
the  defendant  to  the  effect  that  the  deceased 
had  cursed  him ;  and  thereafter  certain  wit- 
nesses for  the  state  were  allowed  to  testify 
that  the  deceased  was  not  a  "cursing  man," 
that  he  was  a  member  of  tiie  church,  and 
that  those  who  knew  him  well  had  never 
heard  him  curse.  The  exception  to  this  rul- 
ing may  be  disposed  of  by*  the  statement  that, 
even  If  the  ruling  were  erroneous,  the  error 
was  of  too  little  materiality  to  require  a  re- 
versal. 

7.  The  defendant  requested  the  court  to 
charge  the  Jury  as  follows :  ''Defendant  will 
be  justified  if  there  be  a  reasonable  doubt 
as  to  whether  he  acted  under  such  fears,  or 
had  reason  to  feel  that  it  was  necessary  to 
kill  in  order  to  save  his  own  life,  or  to  pre- 
Tent  a  felony  from  being  committed  upon  his 
person.*'  Perhaps  this  request  to  charge  Is 
subject  to  the  criticism  that  it  Is  not  theo- 
retically accurate.  A  defendant  would  not 
necessarily  be  Justified  because  the-  jury 
might  have  reasonable  doubts  as  to  whether 
he  acted  under  the  fears  of  a  reasonable  man, 
though,  if  the  jury  had  a  reasonable  doubt 
as  to  whether  he  had  such  fears  as  would 
have  justified  him,  it  is  the  fears  that  justify, 
and  not  the  doubt,  and  they  ought  to  acquit. 
But  if  this  criticism  be  hypercritical,  it  is 
enough,  to  dispose  of  the  exception,  to  say 
that  the  judge  in  his  general  charge  fully 
covered  the  question  as  to  reasonable  doubt 
and  as  to  reasonable  fears.  Indeed,  at  the 
conclusion  of  the  charge  he  gave  in  substance 
the  exact  principle  requested,  and  gave  it  in 
almost  the  exact  language  requested.  There- 
fore the  refusal  to  give  the  special  request 
was  not  reversible  error.  Smith  v.  State,  63 
Ga.  168 ;  Carr  v.  State,  84  Ga.  251  (4),  10  S.  E. 
626;  McDufBe  v.  State,  90  Ga.  786  (1),  17 
a  B.  105 ;  Perdue  v.  State,  126  Ga.  112,  54 
S.  E.  820.  It  is  true  that  in  Mitchell  v.  State, 
71  Ga.  128  (7),  157  (relied  on  by  plaintiff  in 
error),  a  ruling  apparently  to  the  contrary 
was  made.  However,  the  decision  in  the 
Mitchell  Case  was  by  two  judges  only,  and, 
as  to  this  point,  is  in  conflict  with  both  prior 
and  subsequent  decisions  of  the  Supreme 
Court 

8.  The  motion  for  a  new  trial  contains 
several  grounds  based  on  alleged  newly  dis- 
covered testimony.  One  ground  set  up  the 
fact  that  the  dying  declaration  referred  to 
above  was  In  fact  committed  to  writing,  and 
that  the  witness  who  testified  on  the  subject 
knew,  as  a  matter  of  fact,  that  the  writing 
waft  then  in  the  courtroom  in  the  possession 
of  (me  of  the  witnesses.     What  has  been 


said  already  on  this  subject  seems  to  dispose 
of  this  ground.  Even  if  the  writing  had 
been  In  existence,  it  would  not  have  been  the 
highest  evidence  of  what  the  dying  man  had 
said,  though  it  might,  in  a  sense,  have  been 
the  most  reliable  evidence  (see  Perry  v.  State, 
102  Ga.  365,  874,  80  S.  E.  903) ;  so,  for  all 
practical  purposes,  the  testimony  of  this  al- 
leged newly  discovered  witness  would  merely 
tend  to  impeach  the  testimony  of  the  witness 
who  expressed  some  doubt  as  to  whether  the 
statement  had  been  committed  to  writing. 
There  was  further  presented  the  alleged  new- 
ly discovered  testimony  of  an  11  year  old 
boy  who  claimed  to  have  been  a  witness  to 
the  transaction.  As  the  affidavit  of  this  wit- 
ness tended  to  show  a  case  of  voluntary  man- 
slaughter, and  as  the  defendant  was  convict- 
ed of  that  offense,  it  would  hardly  afford  a 
reason  for  granting  a  new  trial,  even  if  it 
were  otherwise  sufficient  to  bring  about  such 
a  result.  There  was  alleged  newly  discover- 
ed testimony  of  still  another  witness;  but 
the  matter  to  whidi  he  referred  was  of  such 
small  ^  materiality  as  not  to  authorize  the 
granting  of  a  new  trial  on  that  account.  The 
judge  did  not  err  in  refusing  to  grant  a  new 
trial  on  account  of  the  newly  discovered  tes- 
timony. 

9.  The  complaint  is  made  that  the  judge 
charged  the  jury  that  provocation  by  words, 
threats,  menaces,  and  contemptuous  gestures 
can  in  no  case  be  sufficient  to  free  the  person 
killing  from  the  guilt  and  crime  of  murder; 
and  it  is  true  that  the  judge  read  to  the  jury 
section  65  of  the  Penal  Code^of  1895,  which 
contains  (among  other  things)  this  langniaga 
It  is  also  true  that  this  court  has  on  several 
occasions  cautioned  the  trial  ^dges  against 
the  use  of  this  broad  statement ;  but  we  have 
never  said  that  it  did  not  state  a  correct 
principle  of  law,  as  applied  to  certain  classes 
of  cases.  Wherever  the  question  of  justifi- 
cation, from  apparent  self-defense,  is  not  In- 
volved, the  court!,  for  the  purpose  of  distin- 
guishing between  murder  and  manslaughter, 
may  without  error  instruct  the  jury  in  the 
language  of  the  excerpt  referred  to.  The 
sum  and  substance  of  the  previous  rulings 
of  this  court  on  the  question  is  that,  wherev- 
er this  language  is  employed  without  expla- 
nation in  such  a  context  as  to  mislead  the  ju- 
ry under  the  facts  of  the  particular  case,  It 
will  be  error,  and  generally  reversible  error. 
But  in  the  present  case  the  judge  was  very 
careful  to  limit  the  language  to  its  proper 
purpose.  He  plainly  charged  the  jury  that 
they  had  "the  right  to  consider  words, 
threats,  menaces,  or  contemptuous  gestures, 
in  deciding  whether  the  defendant  was  act- 
ing under  the  fears  of  a  reasonable  man,** 
and  reiterated  the  statement  He  further 
told  them  that  the  Legislature  had  not  under- 
taken to  say  that  any  given  state  of  facts  or 
circumstances  should  or  should  not  be  suffi- 
cient to  constitute  grounds  of  reasonable 
fears,  and  that  the  matter  was  for  the  sole 
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determination  of  the  Jury.  The  6harge  as  a 
whole  was  a  yery  fair  and  able  presentation 
of  the  Issnes  Inyc^ved  In  the  trial.  The  de- 
fendant seema  to  have  been  fairly  tried  and 
legally  convicted. 
Judgment  affirmed. 


(7  G&.  App.  801) 

GRBBiN  y.  STATE.    (No.  2,613.) 
(Court  of  Appeals  of  Geoi^gia.    June  14,  1910.) 

f  Syllabus  by  the  Court  J 
Criminal  Law  (f|  761*)— Homioidb  ((  142*)— 

IllCONSIBTENT   DEFENSES— INSTRUCTIONS. 

It  is  permissible  in  a  homicide  case  for 
the  defendant  to  rely  upon  both  defenses,  that 
he  did  not  kill  the  deceased,  and  that,  if  he 
did  kill  him,  it  was  justifiable;  and  in  such  a 
case,  when  the  defendant  has  not  admitted  that 
he  was  the  person  who  did  the  killing,  it  is 
error  for  the  court  to  chaige  the  jury  that  the 
defendant  contended  that  *'he  shot  and  killed 
the  deceased,  acting  under  the  fears  of  a  rea- 
sonable man."  The  evidence  of  the  defendant's 
^ilt  being  yery  slight,  the  error  is  of  sufficient 
miiK>rtance  to  justify  a  reversal. 

[Ed,   Note.— For    other   cases,    see    Criminal 


Error  from  Superior  Court,  Greene  County; 
H.  G.  Lewis,  Judge. 

Lee  Green  was  conylcted  of  yoluntary  man- 
slaughter, and  brings  error.    Reversed. 

Park  &  Park,  for  plaintiff  in  error.  Jos.  El 
Pottle,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  The  defendant  was  Indicted 
for  murder,  and  convicted  of  yoluntary  man- 
slaughter. By  what  is  the  apparently  strong 
preponderance  of  the  evidence,  both  for  the 
state  and  for  the  accused,  the  homicide,  if 
committed  by  the  defendant  at  all,  was  jus- 
tifiable, and  yet  by  straining  the  testimony  of 
one  of  the  dead  man's  brothers,  who  testified 
for  the  state,  It  was  legally  possible  for  the 
Jury  to  have  rendered  the  verdict  of  man- 
slaughter, on  the  theory  that  the  defendant 
and  the  deceased  were  at  the  time  of  the 
killing  possessed  of  a  mutual  Intention  to 
fight  with  deadly  weapons.  The  defendant  In 
his  statement  admitted  that  he  had  shot,  but 
he  did  not  admit  that  It  was  his  shot  that 
killed  the  deceased;  and  there  was  evidence 
indicating  that  there  were  several  persons 
shooting,  and  the  jury  might  have  inferred 
from  the  testimony  that  not  the  defendant, 
but  some  other  i>erson,  not  acting  In  concert 
with  him,  killed  the  deceased.  The  killing 
occurred  at  a  negro  frolic,  and  those  of  us 
who  live  In  this  section  of  the  country  readi- 
ly understand  that,  when  a  homicide  occurs 
at  a  negro  frolic.  It  Is  often  dlfilcult  to  tell 
who  did  the  killing — ^that  so  soon  as  the 
fight  begins.  It  generally  becomes  a  free-for- 
all  combat,  in  which  not  only  the  original 
participants,  but  others,  are  likely  to  become 
engaged.     There    Is    nothing    unreasonable. 


from  a  practical  standpoint,  in  the  defend- 
ant's insistence  that,  although  the  immediate 
row  was  between  him  and  the  deceased,  oth- 
ers were  shooting  also.  The  case  is  directly 
controlled  by  Phillips  y.  State,  131  Ga.  426 
(1),  62  S.  E.  239. 

As  the  case  goes  back  for  a  new  trial.  It  Is 
well  enough  for  us  to  call  attention  to  the 
fact  that  there  is  also  an  inaccuracy  in  the 
charge  of  the  court  on  the  subject  of  mutual 
combat,  or  mutual  intention  to  fight  The 
court  Instructed  the  jury  that  "an  assault 
may  sometimes  be  evidenced  by  a  mutual  in- 
tention to  fight  with  deadly  weapons,  and 
acts  indicating  a  purpose  on  the  part  of  the 
parties  to  carry  out  such  mutual  Intention, 
and  to  use  such  weapons  to  kill  each  other. 
If  both  the  defendant  and  the  deceased  form 
an  intention  to  kill  each  other,  and  arm  them- 
selves, for  that  purpose,  or  have  pistols  for 
that  purpose,  and  in  furtherance  of  such  mu- 
tual intention  to  kill  they  use  such  weapons*  the 
slayer  would  be  guilty  of  yoluntary  manslaugh- 
ter under  the  law."  It  is  true  that  under  the 
circumstances  enumerated  the  slayer  might 
be  guilty  of  yoluntary  manslaughter,  but  not 
necessarily  so.  Section  73  of  the  Penal  Code 
of  1895  allows  for  a  margin  of  justification 
in  such  cases,  and  there  is  eyidence  in  the 
case  at  bar  that  the  person  killed  was  the 
assailant,  and  that  the  defendant  was  en- 
deavoring to  decline  any  further  struggle  be- 
fore the  mortal  blow  was  given.  The  judge 
should  also  haye  made  it  clear  that  though 
the  defendant  may  have  armed  himself,  and 
though  he  may  have  expressed  the  intention 
of  shooting  the  deceased  with  a  deadly  weap- 
on, he  would  not  necessarily  be  guilty  of  man- 
slaughter if  he  stood  purely  on  defensiye 
ground  throughout  the  transaction.  There 
was  eyidence  from  which  the  jury  mlg^t 
have  Inferred  that  for  some  minutes  prior  to 
the  killing  the  deceased  was  endeavoring  to 
get  to  the  defendant  and  kill  him.  If  so, 
the  defendant  would  haye  had  the  right  to 
arm  himself  and  to  express  the  intention  of 
killing  the  deceased,  if  he  came  upon  him  in 
this  hostUe  and  murderous  attitude.  A  ful- 
ly defensiye  killing,  under  these  circumstan- 
ces, would  not  be  manslaughter. 

Judgment  reversed. 


(T  Oa.  App.  SU) 
JOHNSON  y.  STATE.     (No.  2,63a) 

(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Byllabu9  by  the  Court.) 

Masteb  and  Sebvant  (§  67*)— Labob  Ooh- 
TBACT  Law— ViOLATiow— Evidence. 

To  sustain  a  conviction  of  a  violation  of  the 
"labor  contract  act"  of  1903  (Acts  1903,  p.  90), 
the  evidence  must  show  that  there  was  a  fraud- 
ulent intent  at  the  time  when  the  money  or 
other  thing  of  value  was  obtained  from  the 
employer,  and  that  the  laborer  failed  to  perfonn 
his  contract  or  repay  his  advances  without  good 
and  sufficient  cause.     None  of  these  facts  were 
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shown  In  this  case.    The  evidence  does  not  in 
any  essential  particnlar  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  75 ;  Dec.  Dig.  t  67.*] 

Error  from  City  Court  of  Galhonn ;  EL  M. 
Calhoun,  Judge. 

Alfred  Johnson  was  convicted  of  violating 
the  labor  contract  law,  and  brings  error.  Be* 
versed 

W.  A.  Jordan,  for  plaintiff  in  error.  E2.  I^ 
Smith,  Sol.,  for  the  State. 

HILL,  C.  J.  Johnson  was  convicted  for  a 
violation  of  the  act  of  1903  (Acts  1903,  p.  90) 
commonly  known  as  the  "labor  contract  law," 
and,  his  motion  for  a  new  trial  being  overrul- 
ed, he  excepted 

The  prosecutor,  who  was  the  only  material 
witness  for  the  state,  testified  In  substance 
as  follows:  On  January  21,  1908,  he  made  a 
written  contract  with  the  defendant,  Johnson, 
to  work  for  him  as  a  laborer  from  that  day 
for  12  months,  to  be  paid  wages  at  the  rate 
of  $9  per  month;  that  at  the  time  when 
the  contract  was  made  he  advanced  Johnson 
the  sum  of  $60  thereon;  that  Johnson,  on 
January  22,  1908,  commenced  work  under  the 
contract,  and  continued  to  work  until  De- 
cember 19,  1908,  "and  he  did  good  and  faith- 
ful service  until  that  time."  The  contract 
further  provided  that  if,  at  the  expiration 
of  the  first  12  months,  Johnson  should  owe 
the  prosecutor  for  any  advances  made  there- 
on, he  (Johnson)  agreed  to  work  for  the  pros- 
ecutor an  additional  ^2  months  for  the  same 
amount  of  wages  per  month,  and  that  any 
advances  made  to  him  on  the  first  12  months 
should  be  carried  over  and  charged  against 
him  for  the  second  12  months.  The  prose- 
cutor testified  that  on  December  19,  1908,  he 
advanced  Johnson  $5  on  the  contract,  and 
that  at  that  time  Johnson  owed  him  $15  or 
$20  more  than  his  wages  amounted  to  for  the 
12  months.  The  accusation  contains  two 
counts,  the  first  charging  Johnson  with  fraud- 
ulently obtaining  from  the  prosecutor  the 
$60,  and  the  second  coXmt  charging  him  with 
fraudulently  obtaining  the  $5.  The  prose- 
cutor testified  that  on  December  19,  1908, 
Johnson  quit  work  and  went  to  the  house  of 
his  mother,  and  he  (the  prosecutor)  went  to 
hunt  for  him,  and  found  him  at  her  house, 
and  he  then  told  the  prosecutor  he  was  sick 
and  unable  then  to  resume  work.  Under  this 
evidence  the  solicitor  abandoned  the  first 
count  We  think  justice  would  not  have  been 
seriously  wounded  if  he  had  also  abandoned 
the  second  count. 

The  state's  testimony  shows  several  r^sons 
indicating  that  the  prosecution  was  without 
probable  cause,  and  that  the  conviction  was 
manifestly  unwarranted.  In  the  first  place, 
the  prosecutor  states  that  the  laborer  had 
done  "good  and  faithful  service"  for  him  un- 
der the  contract  for  a  full  period  of  11 
months,  and  during  this  entire  time  he  had 


advanced  $65,  and  owed  him  under  the  con- 
tract $99.  It  is  true  that  the  prosecutor 
states  In  an  indefinite  and  general  way  that 
the  defendant  owed  him  $15  or  $20,  when  he 
quit  work,  more  than  his  wages  for  che  i^at 
amounted  to;  but  it  Is  significant  that  at 
does  not  state  the  time  when  he  advanced 
him  an  additional  sum,  or  the  amount  of  the 
advance,  If  any,  and  failed  to  include  these 
advances  In  his  accusation  against  him.  In 
his  anxiety  to  prosecute  this  "good  and  faith- 
ful servant,"  it  would  seem  remarkable  that 
he  omitted  anything.  We  are  clear  that  the 
evidence  by  the  prosecutor  himself  fully  re- 
buts the  existence  of  a  fraudulent  intent  on 
the  part  of  the  defendant  when  he  procured 
the  $5,  as  well  as  when  he  procured  the  $G0. 
Mulkey  V.  State,  1  Ga.  App.  521,  57  S.  E. 
1022.  In  the  second  place.  If  the  defeudpnt 
was  sick  when  he  quit  work,  that  was  a  good 
reason  for  his  quitting;  and  there  is  no  evi- 
dence that  he  was  not  sick,  as  he  stated.  The 
prosecutor  found  him  at  his  mother's  house, 
and  he  then  told  the  prosecutor  that  he  was 
sick  and  was  not  able  to  resume  work.  The 
defendant's  sickness  constituted  a  good  and 
sufficient  reason  for  his  not  working  under 
his  contract  Mobley  v.  State,  4  Ga.  App. 
78,  60  S.  B.  808. 

Altogether  we  are  clearly  of  the  opinion 
that  the  conviction  In  this  case  was  without 
evidence  to  support  It,  and  therefore  was  con- 
trary to  law. 

Judgment  reversed. 


a  Oa.  App.  822> 
DAVIS  V.  STATE.     (No.  2,660.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllabus  ly  the  Court,) 

Intoxicating  Liquors   (|  236*)— Violation 
OF  Prohibition  Law— Evidence. 

No  error  of  law  is  complained  of,  and  there 

is  some  evidence  to  support  the  verdict. 
[Ed.  Note,— For  other  cases,  see  Intoxicating 

Uquors,  Cent  Dig.  |  309;    Dec.  Dig.  §  236.*] 

Error  from  City  Court  of  Columbus;  G. 
Y.  Tlgner,  Judge. 

J.  T.  Davis  was  convicted  of  a  violation 
of  the  prohibition  law,  and  brings  error. 
Affirmed 

Ed  Wohlwender,  for  plaintiff  In  error* 
T.  H.  Fort,  Sol.,  for  the  State. 

HILL,  C.  J.  Davis  was  tried  on  an  accu- 
sation charging  him  in  two  counts  with  a 
violation  of  the  prohibition  law.  In  the  first 
count  he  Is  charged  with  keeping  on  hand 
at  his  place  of  business  alcoholic,  malt,  spir- 
ituous, and  Intoxicating  liquors,  to  wit,  whis- 
ky, and  In  the  second  count  he  is  charged 
with  selling  intoxicating  liquors.  The  Jury 
convicted  him  on  the  first  count  His  mo- 
tion for  a  new  trial,  based  on  the  general 
grounds  only,  was  overruled,  and  he  excepted 

The  evidence  for  the  state  shows  In  sub- 
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stance  that  two  detectives,  pursuing  their 
vocation  In  ferreting  out  offenses  against 
the  prohibition  law  in  Ck)lumbus,  Ga.,  in- 
duced a  boy  14  years  of  age  to  go  into  the 
?!ace  of  business,  "a  near  beer"  saloon,  of 
the  defendant,  and  see  if  he  could  purchase 
any  whisky,  and  they  gave  him  the  money 
for  the  purpose.  Before  he  was  sent  into 
the  saloon  these  detectives  searched  him  to 
see  if  he  had  any  whisky  on  his  person,  and 
found  none.  They  followed  the  boy  until  he 
entered  the  saloon,  and  saw  him  enter  and 
talk  to  the  defendant  He  was  in  the  saloon 
about  Ave  minutes.  When  he  came  out  he 
pulled  out  of  his  pocket  a  half  pint  of  whis- 
ky. It  was  '^Supreme  Court  whisky."  He 
stated  that  he  had  gotten  the  whisky  in  the 
saloon.  The.boy  testified  that  he  did  not  re- 
juember  buying  any  whisky  from  the  defend- 
ant on  the  night  in  question,  as  he  was  drink- 
tng  that  night  and  did  not  remember  where 
be  had  gotten  his  whisky,  though  he  did  re- 
member that  he  got  some  whisky  that  after- 
noon "across  the  river."  About  an  hour  after 
the  detectives  had  gotten  the  whisky  from 
the  boy,  they  secured  a  warrant  for  the  ar- 
rest of  the  defendant,  and  went  to  his  place 
of  business  and  made  a  search  for  intoxicat- 
ing liquors,  but  found  none  there.  They 
searched  his  person  and  found  a  half  pint 
of  "Kentucky  Tavern"  whisky  in  his  pocket 
It  may  be  proper  to  state  that  both  of  the 
detectives  swore  that  the  boy  was  not  drink- 
ing when  they  got  him  to  go  into  the  saloon. 
The  defendant,  In  his  statement  to  the  Jury 
said  that  he  had  not  sold  any  whisky  to  the 
boy ;  that  when  the  boy  came  Into  his  place 
he  refused  to  sell  him  whisky  and  ordered 
him  out,  telling  him  that  he  did  not  want  "any 
kids"  about  his  place;  and  that  the  boy  took 
from  the  front  of  his  waist  a  half -pint  bottle 
and  said,  "Well,  I  have  some  anyhow,"  placed 
it  in  his  inside  coat  pocket,  turned  around, 
and  left  the  place.  As  to  the  half  pint  of 
whisky  round  In  his  pocket  he  stated  that 
he  had  had  his  porter  to  go  out  and  buy  it 
for  him  Just  a  half  hour  before  he  was  ar- 
rested; that  he  had  gotten  the  whisky  to 
take  home  to  his  wife,  who  was  sick  with 
the  grippe. 

It  is  contended  that  this  evidence  is  whol- 
ly Insufficient  to  show  that  the  defendant 
waa  keeping  on  band  at  his  place  of  business 


intoxicating  liquors.  Our  attention  la  called 
to  the  fact  that  the  jury  found  the  defend* 
ant  not  guilty  on  the  second  count,  which 
shows  that  they  did  not  think  the  boy  bought 
the  half  pint  of  "Supreme  Court  whisky" 
from  the  defendant  In  his  saloon.  Even  con- 
ceding this,  it  would  not  follow  that  the  ver- 
dict was  not  supported  by  the  evidence. 
This  high  grade  of  whisky.  Judging  from  Ita 
name,  the  Jury  probably  Inferred  had  been 
bought  by  the  boy  from  across  the  river  In 
the  state  of  Alabama,  and  the  evidence  also 
shows  that "  the  half  pint  of  whisky  which 
the  defendant  had  on  his  person  when  ar- 
rested was  a  much  lower  grade  of  whisky 
than  "Supreme  Court  whisky,"  being  "Ken- 
tucky Tavern  whisky."  It  seems  from  the 
evidence  to  have  been  a  very  low  grade  of 
intoxicating  liquor.  The  conclusion  as  to 
the  defendant's  guilt  might  be  placed  upon 
tbe  evidence  as  to  the  finding  of  the  lialf 
pint  of  whisky  on  his  person  while  at  his 
place  of  business.  The  trial  Judge  instruct- 
ed the  Jury  that  "if  they  believed  from  the 
testimony  that  Davis,  the  defendant,  had  kept 
no  whisky  in  his  place  of  business  other  than 
that  in  his  pocket,  and  if  they  believed  his  ex- 
planation of  his  possession  of  that  and  If 
there  was  no  degree  of  permanence  attached 
to  its  presence  there,  and  if  he  had  it  there 
merely  in  process  of  conveyance  to  his  wife  at 
home,  then  they  should  find  him  not  guilty 
as  to  the  first  count"  This  certainly  charged 
the  law  applicable  to  that  issue  as  favorably 
to  the  defendant  as  he  could  have  desired. 
Cohen  v.  State,  7  Ga.  App.  5,  65  S.  B.  109«. 
It  was  exclusively  the  province  of  the  Jury 
to  solve  this  issue,  and  they  did  solve  it  by 
discrediting  the  statement  made  by  the  de- 
fendant The  jury  had  the  right,  under  the 
law,  to  discard  the  defendant's  statement 
entirely,  and  to  believe  that  the  defendant 
got  this  pint  of  whisky  from  hia  place  ot 
business.  While  the  evidence  was  not  strong, 
this  court  cannot  say  that  it  had  no  proba- 
tive value  whatever,  and  the  strength  of  the 
evidence  was  for  the  .jury.  As  repeatedly 
held,  this  court  cannot,  under  the  Constitu- 
tion, set  aside  a  verdict  on  the  general 
grounds,  where  there  is  any  evidence  what- 
ever in  support  of  it  under  the  law  appli- 
cable thereto. 
Judgment  aflSrmed. 
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(134  Ga.  608) 

McBRIDE  V.  GOODHUE. 
(Supreme  Court  of  Georgia.    June  18,  1910.) 

(Syllabus  by  the  Court.) 

1.  Innkeepers  (§  ll*)~Loss  of  Property  op 
Guest  — Actions  — Admissibility  of  Evi- 
dence. 

Id  a  suit  by  a  guest  against  an  innkeeper 
for  the  loss  of  jewelry  and  valuable  articles 
allep[ed  to  have  been  taken  from  the  room  oc- 
cupied by  the  guest,  the  issue  bein$?  whether 
the  innkeeper  had  made  a  rule  requiring  valua- 
ble articles  to  be  deposited  in  a  safe  provided 
by  him,  and  had  duly  posted  such  rule  in  ac- 
cordance with  Civ.  Code  1895,  §  2937,  it  was 
not  admissible  to  ask  the  plaintiff,  on  cross- 
examination,  if  the  wife  of  the  innkeeper  did 
not  warn  her,  on  a  certain  occasion,  to  leave 
hei  jewelry  in  a  safe  of  the  hotel  provided  for 
the  safe-keeping  of  the  valuables  of  guests. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Dec.  Dig.  $  11.*] 

2.  Beview  on  Appeal. 

While  the  evidence  was  conflicting,  it  was 
■ofBcient  to  sustain  the  verdict. 

Error  from  Superior  Court,  Thomas  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  Mrs.  Wells  Groodhue  against  A. 
N.  McBride.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  F.  Mitchell  and  Roddenbery  &  Luke, 
for  plaintiff  In  error.  T.  N.  Hopkins  and 
Theo.  Titus,  for  defendant  In  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(IM  6a.  602) 

YOUNG  V.   GBRMANIA   SAVINGS  BANK. 

(Supreme  Court  of  Georgia.     June  17,  1910.) 

(8yllabu9  by  the  Court,) 

1.  Stattttobt  Provisions. 

Appearance  and  pleading  shall  be  a  waiver 
of  all  irregularities  of  the  process,  or  of  the 
absence  of  process,  and  the  service  thereof. 
Civ.  Code,  S  4981. 

3.  Execution  (|  182*)— Claim  bt  Thibd  Pebt 
SON— Objection  to  Process. 

Upon  the  trial  of  a  claim  case,  the  claim- 
ant cannot  complain  that  the  process  in  the 
•nit  in  which  was  rendered  the  judgment  levied 
npon  the  iproperty  claimed  was  not  served  by 
one  authorized  to  make  such  service,  where  the 
defendant  in  such  suit,  by  appearance  and 
pleading  to  the  merits,  waived  such  process. 

[Ed.  Note.-— For  other  cases,  see  Execution, 
I>ec.  Dig.  S  182.*] 

8.  Appeal  and  Ebbob  (§  255*)  —  Resebva- 

TION    OP    GbOUNDS— E3XCEPTI0NS. 

A  ruling  of  the  court  disallowing  an  amend- 
ment offered  by  the  claimant  to  the  claim  affi- 
davit in  a  claim  case  cannot  be  made  the  ground 
of  a  motion  for  a  new  trial ;  but  direct  ex- 
ceptions should  be  filed  to  such  ruling,  if  a 
review  of  it  is  to  be  had.  Hawkins  v.  Stud- 
dard,  132  Ga.  265,  63  S.  B.  852. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Dec  Dig.  |  255.*] 

4.  Appeal  and  Ebbob  (S  302*)— Resebvation 
OF  Gbounds— Motion  fob  New  Teial. 

An  assignment  of  error  in  a  motion  for  a 
new  trial,  m  which  complaint  is  made  that 
the  court  allowed  oral  evidence  in  regard  to 


certain  writings,  cannot  be  considered,  when 
the  motion  does  not  disclose  what  was  the  evi- 
dence it  is  claimed  the  court  illegally  admitted, 
although  the  assignment  of  error  sets  out  Ques- 
tions asked  the  witness  and  the  grounds  of  ol>- 
jection  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  302.*] 

5.  Review  on  Appeal. 

Many  of  the  questions  made  in  this  case 
were  adjudicated  adviersely  to  the  plaintiff  in 
error  when  the  case  was  formerly  before  this 
court.  Young  v.  Germania  Savings  Bank,  132 
Ga.  490.  64  S.  E.  552.  The  evidence  supported 
the  verdict,  and  no  error  of  law  requiring  a 
reversal  was  committed  upon  the  trial  of  the 
case,  or  upon  the  hearing  of  the  motion  for  a 
new   trial. 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Claim  case  between  Jemle  Young  and  the 
Germania  Savings  Bank.  From  the  Judg- 
ment, Young  brings  error.    Affirmed. 

Robt  L.  Rodgers,  for  plaintiff  in  error. 
Westmoreland  Bros.,  for  defendant  in  error. 

HOLiDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Ga.  5S8) 

CENTRAL  OF  GEORGIA  RY.  CO.  v. 

DUKES. 

(Supreme  Court  of  Georgia.    June  16,  1910.) 

( Syllabus  by  the  Court.) 

1.  Railboads  (§  351*)— CuossiNG  Accidents— 
Actions— Instbuctions.  * 

A  widow  brought  suit  against  a  railroad 
company  for  the  pecuniary  value  of  the  life  of 
her  deceased  .  husband,  alleged  to  have  been 
negligently  killed  by  tne  defendant  at  a  public 
crossing  in  an  incorporated  city.  The  evidence 
showed  that  the  deceased,  while  undertaking  in 
a  wagon  to  pass  over  such  crossing,  was  killed 
by  a  freight  train,  consisting  of  an  engine  and 
two  cars,  running  backwards.  There  was  evi- 
dence tending  to  show  that  the  bell  on  the  loco- 
motive was  not  tolled  in  approaching  the  cross- 
ing. Held,  the  following  charge:  "Railroad 
companies  are  required  by  law  to  fix  along  the 
line  of  their  road,  and  at  a  distance  of  400 
[yards]  from  the  center  of  such  public  road 
crossings,  on  each  side  thereof,  a  post ;  and  the 
engineer  shall  be  required,  whenever  he  shall 
arrive  at  either  of  ^aid  posts,  to  blow  the  whis- 
tle of  the  locomotive  until  he  arrives  at  the 
public  road,  and  to  check  and  keep  checking 
the  speed  of  his  train,  so  as  to  stop  in  time, 
should  any  person  or  thin^  be  crossing  said 
track  on  said  road.  In  cities  the  railroad  is 
required  by  another  provision  of  the  law  to  toll 
the  bell,  instead  of  bdowing  the  whistle.  I 
charge  you  that  this  is  required  by  law,  and 
if  the  railroad  should  fail  to  comply  with  thi? 
statute  it  would  be  negligence  on  the  part  of  the 
railroad  company"— was  not  error  requiring  a 
new  trial,  because  of  any  of  the  reasons  assign- 
ed, which  were  as  follows:  "This  charge  was 
error  because  inapplicable  to  the  facts  of  this 
case  and  is  an  incorrect  statement  of  the  law ; 
the  injury  having  been  inflicted  at  a  street 
crossing  in  a  city,  and  this  statute  does  not  ap- 
ply to  street  crossings  in  a  .city.  In  a  city, 
railroad  companies  are  not  required  to  erect 
blow  posts  at  a  distance  of  400  yards  from  the 
center  of  the  street,  nor  are  they  required  to 
toll  a  bell  for  400  ^ards  before  reaching  the 
street.     The  charge  is  objectionable  becau«$e  it 
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led  the  jury  to  believe  that  the  defendant  was 
required  to  both  blow  the  whistle  and  toll  the 
bell.  This  charge  was  error,  because  the  in- 
jur]^ waa  caused,  aa  defendant  contends,  by  an 
ennne,  a  switcn  ennne,  backing  cars  in  the 
defendant's  yards  at  Alillen,  and  was  therefore 
inapplicable  to  the  fftcts  in  the  case ;  there  be- 
ing no  duty  upon  the  company  in  such  a  case  to 
observe  such  a  statute." 

[Ed,  Note.— For  other  oases,  see  Railroads, 
Cent.  Dig.  S  1197 ;   Dec.  Dig.  §  351.*] 

2.   COBBECT  GHABOE. 

The  diarge  that  the  plaintiff  contended 
that  the  deceased  was  a  man  of  good  health  and 
vigorous,  and  was  earning  from  $1  to  25  per 
day,  was  not  subject  to  the  criticism  that  it 
was  not  authorized  by  the  pleadings  or  the  evi- 
dence. 

&  Appeal  and  Bbbob  ($  96&*)-Oonduot  of 
Tbial— View  of  Pbemises  by  Juby— Dib- 
obetion  of  Coubt. 

One  assignment  of  error  in  the  motion  for 
a  new  trial  is  as  follows:  "The  court  erred  in 
refusing,  at  the  request  of  defendant's  counsel, 
at  the  conclusion  of  the  evidence  in  said  case, 
to  permit  the  ^uiy  to  view  the  premises  under 

8 roper  precautions:  said  request  being  made  by 
efendaiit's  counsel,  and  there  being  no  objec- 
tion by  the  plaintiff  or  her  counsel  to  said  re- 
quest. When  said  request  was  made,  the  court 
promptly  [denied]  it,  not  waiting  to  hear  from 
plaintiff  or  her  counsel  upon  the  subject.  This 
refusal  by  the  court  was  error,  because  it  was 
the  only  way  by  which  the  jury  could  properly 
understand  and  Intelligently  apply  the  testimony 
to  the  occurrence."  If  the  court  in  any  case  of 
this  character  is  authorized,  without  the  ex- 
press consent  of  both  parties,  or  their  counsel, 
to  permit  the  jury  to  view  the  premises  where 
the  injury  or  nomidde  occurred,  it  is  a  matter 
in  his  discretion,  and  his  refusal  to  do  so  will 
not  be  adjudged  error.  Johnson  v.  Winship 
Madi.  Co.,  108  Ga.  564,  33  S.  E.  1013 ;  County 
of  Bibb  V.  Reese,  115  Oa.  346,  349,  41  S.  B. 
636. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  3845 ;    Dea  Dig.  |  969.*] 

4.  Review  on  Appeal. 

A  verdict  in  favor  of  the  plaintiff,  and  a 
recovery  by  her  of  the  amount  found  by  the 
jury,  were  authorized  by  the  evidence,  and  the 
court  did  not  abuse  his  discretion  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  Lizzie  Dukes  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

R.  L.  Gamble,  for  plaintiff  in  error.  E.  K. 
Overstreet  and  R*  P.  Jones,  for  defendant  In 
error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Juatices  concur. 


(184  Cku  001) 

HOLTON  V.  BENE  et  al. 
(Supreme  Court  of  Georgia.     June  17,  1910.) 

(Byllahus  hy  the  Cowrt,) 

Acnow  (SS  57,  69*)— CoNSOLiUATiow— Refeb- 
BNOE  TO  AuDrroa— Stat. 

The  court  did  not  commit  error  by  ordering 
the  consolidation  of  the  case  pending  in  the 
superior   court  on   appeal    from   the   court  of 


ordinary  (being  a  case  founded  upoii  tp  np- 
plication  by  a  widow  on  behalf  of  nerself  anc 
minor  child  for  a  year's  support,  to  which  ob* 
jections  were  interposed  by  creditors)  with  an- 
other case,  pending  in  the  superior  court,  in- 
stituted by  the  wiaow  as  administratrix  ui>oii 
the  estate  of  her  deceased  husband,  in  which 
she  prayed  tliat  the  court  of  equity  marshal 
the  assets  of  the  estate,  etc.,  and  that  the 
case  be  referred  to  an  auditor.  Nor  was  it 
error  to  include,  in  the  order  of  consolida- 
tion, direction  that  the  whole  case  be  referred 
for  decision  to  an  auditor,  and  to  enjoin  the 
widow  from  separately  proceeding  for  a  judg- 
ment in  the  superior  court  in  the  suit  for  a 
year's  support  while  the  consolidated  case  was 
pending  before  the  auditor. 

[Ed.  Note.-— For  other  cases,  see  Action,  Cent 
Dig.  {|  6S2-675,  744;    Dec.  Dig.  §{  67,  69.*] 

Error  from  Superior  Court,  Wilcox  County; 
U.  V.  Whipple,  Judge. 

Action  between  I.  H.  Holton,  administra- 
trix, against  J.  F.  Bene  and  others.  From 
the  judgment,  Holton  brings  error.  AX- 
firmed. 

Haygood  &  Cutts,  for  plaintiff  in  error.  N. 
M.  Patten,  Hal  Lawson,  Bankston  &  Buckley, 
M.  B.  Cannon,  and  J.  T.  Hill,  for  defendants 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


OMOa.  MO) 
PEDPLES  et  al.  t.  WIDSON. 
(Supreme  Court  of  Georgia.     June  16,  1910.) 

(8yllabu%  hy  the  Court.) 

1.  Advebss  Possession  (|  116*)  —  Instbuc- 

TIONS. 

In  a  suit  for  land,  where  the  plaintiff  re- 
lied for  recovery  on  prescriptive  title,  based  on 
actual  adverse  .possession  without  color  of  titW 
for  a  period  of  20  years,  as  provided  in  Civ. 
Code  lo95,  |  3588,  and  there  was  evidence  tend- 
ing to  show  such  possession  of  some  part  of 
the  land  less  than  the  whole.  In  charging  the 
law  of  prescription  the  jury  should  have  been 
so  instructed  as  to  restrict  a  recovery  under 
such  claim  of  prescription  to  such  part  of  the 
land  as  was  in  actual  possession  of  the  pre- 
scriber  for  the  requisite  period ;  and  the  more 
especially  should  tne  judge  not  have  refused  to 
so  charge  upon  timely  and  appropriate  writ- 
ten request. 

(a)  xhe  evidence  tending  to  establish  a  pre- 
scription by  7  years'  adverse  possession  under 
color  of  title  was  not  without  conflict,  and  was 
not  of  such  character  as  to  have  rendered  harm- 
less the  error  committed  b^  refusing  to  charge 
in  accordance  with  the  mUng  announced  in  the 
above  note. 

[Ed.  Note.—For  other  cases,  see  Adverse  Poa- 
session,  Dec.  Dig.  S  116.*] 

2,  Gbottnus  fob  New  Trial  Insttivicient. 

On  oral  argument  before  this  court  the 
assignments  of  error  referred  to  in  the  first, 
second,  and  third  grounds  of  the  amended  mo- 
tion for  new  trial  were  expressly  abandoned. 
Except  as  indicated  in  the  first  headnote,  other 
grounds  are  insufficient  to  require  the  grant  of 
a  new  trial. 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Fite,  Judge. 
Action  between  William  Peeples  and  others 
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tnd   W.   B.    Wilson.     From   tbe  judgment, 
Peq>le8  and  others  bring  error.    Beyersed. 

W.  W.  Samples,  W.  B.  Mann,  and  O.  N. 
King,  for  plaintiffs  in  error.  C.  L.  Henry  and 
Maddoz,  McCamy  &  Shumate,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


<134  Ga.  661) 

RHODES  T.  ROGERS. 
(Supreme  Court  of  €teorgia.     June  14,  1910.) 

(Sifllabu9  hy  the  OourL) 

1.  Apfbal  and  Bbbob  (i   1005*)--Review— 
Vebdiot  on  CoNFLicnNG  Evidence. 

While  the  evidence  was  conflicting,  it  was 
ra^cient  to  support  the  verdict;  and,  the  pre- 
flidmg  judge  liaving  approved  it  by  overruling 
a  motion  for  a  new  trial,  this  court  will  not  re- 
verse his  judgment  in  so  doing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3948>3950;  Dec.  Dig.  i 
1005.*} 

2.  Appeal  and  Ebrob  (|  207*)^Rbview— Im- 

PBOPEB    ABOXTMENT. 

Where  counsel  for  one  side,  in  the  course 
of  his  argument,  used  certain  language  which 
was  calculated  to  excite  prejudice  against  the 
adverse  party,  hut  it  does  not  appear  that  the 
attention  of  the  court  was  called  thereto,  or 
any  ruling  was  invoked  on  the  subject,  either  by 
way  of  reprimanding  counsel,  or  of  instructing 
the  jury,  or  of  declaring  a  mistrial,  such  im- 
pioprie^  in  argument  will  not  furnish  ground 
for  a  reversal  by  this  court. 

[Ed.  Note.— F6r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1500 ;   Dec.  Dig.  }  207.*] 

Eirror  from  Superior  Court,  Burke  County; 
H.  C  Hammond,  Judge. 

Action  between  M.  A.  Rhodes  and  T.  W. 
Sogers,  administrator.  From  the  Judgment, 
Rhodes  brings  error.    Affirmed. 

Ijamar  &  Callaway,  for  plaintiff  in  error. 
E.  L.  Brinson,  for  defendant  in  error. 


LUMPKIN,  J.    Judgment  affirmed.    All  the 
Justices  concur. 


034  Oa.  WD 

STUDSTIMi  V.  MAI^SBT  &  CO. 
(Supreme  Court  of  Geoi^a.     June  17,  1910.) 

(ByUabuB  Jty  the  Court,) 

Nsw  Trial  (§  71*)— Conflicting  Evidence. 
While    the    evidence    was    conflicting,    the 
court  did  not  err  in  overruling  the  motion  to 
open  and  vacate  the  judgment. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  %%  144,  145;    1>%q,  Dig.  i  71.*1 

Brror  from  Superior  Court,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  between  A.  C.  StudstUl  against 
Malsby  &  Co.  From  the  judgment,  Studstill 
brings  error.    Affirmed. 


Alexander  &  Gaiy,  for  plaintiff  In  error. 
Hendricks  &  CSiristian,  for  defendant  in  er- 


ror. 


FISHt  a  J.    Judgment  affirmed.    All  the 
Justices  concur. 


(IM  Ga.  602) 
HUTCHESON  v.  SOUTHERN  RT.  CO.  et  al. 

(Supreme  Court  of  Georgia.     June  17,  1910.) 

(Syllahut  hy  the  Court.) 

Railroads  (|  400*)— Brightening  Animals- 
Question  FOB  JUBT. 

The  plaintiff  having  brought  suit  for  the 
recovery  of  damages  for  personal  injuries  sus- 
tained in  consequence  of  being  thrown  violently 
to  the  earth  and  dragged  some  distance,  when 
his  mule  ran  away  because  of  becoming  fright- 
ened at  a  noise  which  was  alleged  to  have  been 
unusual  and  unnecessary,  and  to  have  been 
made  because  of  the  defective  stopping  or  plug- 
ging up  of  a  broken  cylinder  cock,  the  court 
erred  in  granting  a  nonsuit  at  the  conclusion  of 
the  plaintiff's  evidence;  It  being,  under  the 
evidence  introduced,  a  questioQ  for  the  jury 
to  decide  whether  the  noise  complained  of  was 
made  as  alleged,  and  whether  it  was  nnusnal 
and  unnecessary.  Morj^an  v.  Centra]  R.,  77 
Ga.  798;  Hill  v.  Rome  Railroad  Co.,  101  Ga. 
6(n  28  S.  E.  631;  Coleman  v.  Wrightsville  & 
Tennille  Railroad  Co.,  114  Ga.  386,  40  S.  Bi 
247. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1368 ;   Dec.  Dig.  (  400.*] 

Error  from  Superior  Court,  Clayton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  L.  C.  Hutchespn  against  the 
Southern  Railway  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

Geo.  Westmoreland  and  Howard  &  Holding, 
for  plaintiff  in  error.  O.  E.  Battle,  How- 
ell Hollis,  and  McDaniel,  Alston  &  Black,  for 
defendants  in  error. 


BECK,  J.     Judgment  reversed.     All    the 
Justices  concur. 


(184  0&.  606) 

THOMAS  V.  TOUNGBIiOOD  et  al. 
(Supreme  Court  of  Georgia.     June  17,  1010.) 

(SylldbuB  hy  the  Court.) 

1.  Sttfficiency  of  Evidence. 

The  evidence  was  suflScient  to  support  the 
verdict 

2.  Quieting  Tttlb   (§  43*)— Pleadiwg  and 
Pboof. 

The  plaintiff  sought  to  cancel,  as  a  cloud 
upon  her  title,  a  deed  made  by  her  mother  to 
her  son  conveying  a  lot  of  land  assi^ed  to  her 
in  the  partition  of  her  father's  estate.  The 
defendant  pleaded  that  the  plaintiff  and  her 
mother  orally  agreed  to  exchange  lands,  which 
exchanf^e  had  been  mutually  recognized  for  more 
than  80  years  by  various  acts,  such  as  paying 
taxes,  renting  the  land,  and  the  like.  In  trying 
this  issue,  the  circumstances  under  which  the 
defendant  procured  the  deed  from  the  plaintiff's 
mother  were  irrelevant,  as  the  plain nff  based 
her  right  to  maintain  her  action  as  a  devisee 
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of  her  father,  and  not  aa  heir  at  law  of  her 
mother. 

[Ed.  Note.— For  other  casest  see  Quieting  Ti- 
tle, Cent  Dig.  »  84-«7 ;  Dec  Dig.  |  43.*] 

Error  from  Superior  Court,  Baldwin  Goun- 
tj;   H.  (j.  Lewis,  Jndge. 

Action  by  Laura  Thomas  against  J.  M. 
YouDgblood  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Kenan  &  Crawford,  for  plaintiff  in  error. 
Allen  &,  Pottle,  for  defendants  in  error. 


EVAN'S,  P.  J.  Jackson  Rice  devised  a  lot 
of  land  to  be  equally  divided  between  his 
wife,  Hannah,  and  his  four  children,  one  of 
whom  was  named  Laura.  The  division  was 
made  by  commissioners  appointed  by  the 
court  of  ordinary.  The  commissioners  divid- 
ed the  land  by  lot,  and  Hannah  drew  lot  No. 
3,  and  L0.ura  lot  No.  5.  The  commissioners 
made  their  return,  which  was  made  the  Judg- 
ment of  the  court.  In  1876.  Laura  Rice,  who 
had  intermarried  with  one  Thomas,  brought 
suit  against  her  son,  Tom  Thomas,  and  J. 
M.  Youngblood,  alleging  that  after  the  divi- 
sion her  mother,  Hannah  Rice,  was  disap- 
pointed that  she  failed  to  draw  lot  No.  5, 
which  contained  the  residence  of  her  late 
husband,  and,  prompted  by  filial  affection, 
she  agreed  to  let  her  mother  live  thereon, 
and  as  her  mother  Increased  in  years  she  be- 
came very  feeble,  and  LAura  lived  with  her 
and  assisted  in  taking  care  of  her.  She  al- 
leges that  on  Sunday,  January  25,  1906, 
while  she  and  the  others  were  away  from 
home,  her  son  Tom  Thomas  procured  her 
mother  to  make  him  a  deed  to  her  land, 
known  as  lot  No.  5,  which  he  afterwards  sold 
to  his  codefendant,  Youngblood;  that  at  the 
time  of  the  making  of  the  deed  her  mother's 
mental  and  physical  condition  were  such  that 
she  did  not  have  sufficient  capacity  to  make 
a  binding  contract;  and  that  Youngblood 
had  knowledge  of  the  facts  at  the  time  of  his 
purchase.  She  prayed  a  cancellation  of  the 
deed  from  her  mother  to  her  son,  and  the 
latter*s  deed  to  Youngblood  as  a  cloud  upon 
her  title.  The  defendants  In  their  answer 
averred  that  Immediately  after  the  division 
of  the  estate  of  Jackson  Rice,  in  which  lot 
No.  5  was  assigned  to  Laura  and  lot  No.  3  to 
Hannah,  Laura  and  Hannah  agreed  orally  to 
exchange  the  lots ;  that  since  that  time  both 
have  recognized  such  interchange,  Laura  re- 
turning lot  No.  3  for  taxation,  and  Hannah 
No.  5  for  taxation,  and  in  all  their  subse- 
(pient  dealings  with  the  land  each  recognized 
that  the  title  to  No.  5  was  in  Hannah  and  to 
No.  3  in  Laura.  They  admitted  that  Han- 
nah conveyed  the  land  to  Tom  Thomas  by 
deed  executed  at  the  time  alleged,  but  denied 
that  Hannah  was  incapable  of  making  a  val- 
id contract  at  the  time.  The  trial  resulted 
in  a  verdict  for  the  defendants.    The  court 


refused  a  new  trial  to  the  plaintiff,  and  she 
excepts. 

1.  The  controlling  point  in  the  case,  as 
made  by  the  pleadings  and  evidence,  was 
whether  there  had  been  an  interchange  of 
the  property  in  1876,  upon  which  both  of  the 
parties  had  acted  since  that  time.  Upon  this 
subject  the  evidence  was  conflicting,  but  was 
sufficient  to  support  a  finding  that  Laura  and 
Hannah,  after  the  division  of  the  property  of 
Jackson  Rice  in  1876,  exchanged  the  lands 
assigned  to  them  In  the  division,  and  had  mu- 
tually recognized  each  other's  title  in  the 
property  exchanged  by  various  acts,  such  aa 
paying  the  taxes,  renting  the  land,  and  the 
like. 

2.  The  court  refused  to  allow  the  plaintiff 
to  show  by  witnesses  that  at  the  time  her 
mother  executed  her  deed  to  plaintiff's  son 
she  was  non  compos  mentis  and  without  ca- 
pacity to  make  the  deed,  and  also  refused  to 
allow  witnesses  to  testify  that  the  deed  from 
her  mother  to  her  son  was  executed  on  Sun- 
day. The  plaintilTs  contention,  as  presented 
by  her  i>etitlon,  was  that  the  title  to  lot  No. 
5,  which  she  obtained  In  the  division  of  her 
father's  estate,  had  never  passed  out  of  her, 
and  her  right  to  have  the  deed  canceled  aa 
a  cloud  upon  her  title  was  based  upon  her 
ownership  of  the  land  as  devisee  of  her  fa- 
ther. She  did  not  sue  as  heir  at  law  of  her 
mother,  but  based  her  cause  of  action  upon 
her  title  derived  from  her  father's  will.  The 
evidence  rejected  was  irrelevant  to  the  issue 
as  made  by  the  pleadings. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(134  Ga.  579) 
McCRAW  et  al.  ▼.  WEBB  et  al. 

(Supreme  Court  of  Georgia.     June  IS,  1910.) 
(SyllahuB  hy  the  Court.) 

1.   EXECTTTOBS  AND  ADMINISTBATORS  (§335*)— 

—  Proceedings  to  Sell  Land  — Claims  — 
Amendment  of  Claim  Affidavit. 

Where  executors  are  proceeding  to  sell  land 
as  the  property  of  their  testator  under  an  order 
from  tne  court  of  ordinary,  and  four  persons 
filed  a  joint  claim  to  an  undivided  interest  in 
the  land,  it  is  not  error  to  allow,  at  the  in- 
stance of  the  claimants,  an  amendment  striking 
the  names  of  three  of  them  from  the  claim 
affidavit. 

[Ed.    Note.— For  other   cases,   see   Executors 
and  Administrators,  Dec.  Dig.  {  335.*] 

2.  Husband  and  Wife  (§  120*)— Conveyan- 
ces—Interests Conveyed. 

A  deed  was  executed  in  1859,  between 
liueco  M.  Moore,  of  the  one  part,  and  Jamea 
M.  D.  Webb  and  his  wife,  of  the  other  part, 
for  and  in  consideration  of  $3,800,  wherein 
the  grantor  conveyed  to  James  M.  D.  Webb  and 
Elizabeth  F.  Webb  a  certain  tract  of  land, 
'*to  have  and  to  hold  the  said  tract  or  parcel 
of  land  unto  the  said  James  M.  D.  Webb  and 
his  wife,  Elizabeth  F.  Webb,  her  heirs  and  is- 
sue by  the  said  James  M.  D.  Webb.  she.  the 
said  Elizabeth  F.  Webb,  furnishing  two-fbirda 
of  the  purchase  money,  and  the  said  James  M. 
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i>.  Webb  conveying  and  by  these  presents  do 
convey  nnto  his  wife  the  said  Elizabeth  F. 
Webb  and  her  issne  b^  the  said  James  M.  D. 
Webb  his  interest  in  said  land,"  with  warranty 
of  title  to  James  M.  D.  Webb  and  Elizabeth  F. 
Webb,  and  signed  only  by  the  grantor.     Held: 

g)  That  the  acceptance  of  the  deed  by  James  M. 
.  Webb,  containing  the  stipulation  that  by  the 
deed  he  was  conveying  his  interest  in  the  land 
to  Elizabeth  Webb  and  her  issue,  was  the  equiv- 
alent of  a  covenant  of  conveyance  by  him,  and 
that  he  took  no  beneficial  interest  in  the  land. 
(2)  That  the  whole  beneficial  interest  in  the  land 
passed  to  Elizabeth  F.  Webb,  and  that  the 
wgrds  "her  heirs  and  issue  by  the  said  James 
M.  D.  Webb,"  are  words  of  limitation,  and  not 
of  purchase.  (3)  That,  if  James  M.  D.  Webb 
took  any  estate,  it  was  that  of  a  naked  trustee, 
which  trust  would  have  been  executed  under 
the  married  woman's  act  of  1866  (Laws  1866, 
p.   146). 

[Ed.  Note.— For  other  cases,  see  Husband 
and  \^fe,  Cent  Dig.  §§  430-434;  Dec.  Dig.  § 
120.*] 

8w  Qttestion  Unnegessabt  to  Deterkinb. 

Under  the  most  favorable  view  of  the  evi- 
dence, the  claimant  did  not  have  title  to  so 
much  of  the  land  as  was  allowed  by  the  verdict. 
As  there  must  be  another  trial,  it  becomes  un- 
necessary to  determine  whether  there  was  evi- 
dence justifying  the  charge  complained  of. 

EJrror  from  Superior  Court,  Baldwin  Coun- 
ty; H.  G.  Lewis,  Judge. 

Proceeding  by  M.  A.  McCraw  and  others, 
executors  of  Samuel  Evans,  to  sell  land,  in 
which  W.  A.  Webb  and  others  Interposed  a 
claim.  Judgment  for  the  mentioned  claim- 
ant, the  others  having  withdrawn,  and  the 
executors  bring  error.    Reversed. 

Allen  &  Pottle,  for  plaintiffs  In  error.  D. 
B.  &  D.  S.  Sanford,  for  defendants  in  error. 

EVANS,  P.  J.  The  executors  of  Samuel 
Eivans  were  proceeding  to  sell  a  certain  tract 
of  land  as  the  property  of  their  testator  un- 
der an  order  gp^anted  by  the  ordinary,  when 
W.  A.  Webb  and  his  sisters  Interposed  a  claim 
to  a  one-third  undivided  interest  in  the  land* 
The  claim  affidavit  was  returned  to  the  su- 
perior court  of  Baldwin  county,  agreeably  to 
the  statute  in  such  cases  made  and  provided. 
On  the  trial  the  court  allowed  the  claim 
affidavit  to  be  amended  by  striking  there- 
from all  of  the  claimants  except  W.  A.  Webb, 
and  exceptions  pendente  lite  were  taken  to 
the  allowance  of  this  amendment  It  appear- 
ed that  the  executors  and  the  claimant  traced 
their  title  from  Lueco  M.  Moore.  The  exec- 
utors also  set  up  title  by  prescription. 

The  deed  upon  which  the  claimant  relied  to 
establish  his  title  is  as  follows:  "Georgia, 
Baldwin  County.  This  indenture,  made  this 
the  fifteenth  day  of  August  in  the  year  of  our 
Dord  one  thousand  eight  hundred  and  fifty- 
nine,  between  Lueco  M.  Moore,  of  the  state 
aforesaid  and  Baldwin  county,  on  the  one 
part,  and.  James  M.  D.  Webb  and  his  wife, 
Elizabeth  F.  Webb,  of  the  state  aforesaid 
and  Jones  county,  of  the  other  part,  wlt- 
nesseth:  That  the  said  Lueco  ^L  Moore, 
for  and  in  consideration  of  the  sum  of  three 


thousand  eight  hundred  dollars  to  him  in 
hand  paid  at  and  before  the  sealing  of  and 
delivery  of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  and  conveyed,  and  doth  by 
these  presents  grant,  hargain,  sell,  and  con- 
vey, to  the  said  James  M.  D:  Webb  and  Eliza- 
beth F.  Webb,  their  heirs  and  assigns,  that 
tract  and  parcel  of  land  situate,  lying,  and 
being  in  the  county  and  state  aforesaid  [fully 
described].  To  have  and  to  hold  the  said 
tract  or  parcel  of  land  unto  the  said  James  M. 
D.  Webb  and  his  wife,  Elizabeth  F.  Webb, 
for  her,  his  wife,  Elizabeth  F.  Webb,  her 
heirs  and  issue  by  the  said  James  M.  D. 
Webb ;  she,  the  said  Elizabeth  F.  Webb,  fur- 
nishing two-thirds  of  the  purchase  money, 
and  the  said  James  M.  D.  Webb  conveying 
and  by  these  presents  do  convey  unto  his 
wife,  the  said  Elizabeth  F.  Webb,  and  her 
issue  by  the  said  James  M.  D.  Webb,  his 
interest  In  said  land,  together  with  all  and 
singular  the  rights,  members,  and  appurte- 
nances thereof  to  the  same  in  any  manner 
to  his,  her,  and  their  own  proper  use,  benefit, 
and  behoof  forever  in  fee  simple.  And  the 
said  Lueco  <Ml  Moore,  for  himself,  his  heirs, 
executors,  and  administrators,  the  said  bar- 
gained premises  unto  the  said  James  M.  D. 
Webb  and  Elizabeth  F.  Webb,  their  heirs  and 
assigns,  will  warrant  and  for.ever  defend  the 
right  and  title  thereof  against  themselves 
and  against  the  claims  of  all  other  persons 
whatsoever." 

The  title  set  up  by  the  executors  was  a 
deed  from  0.  W.  Ennis,  sheriff,  to  Samuel 
Walker,  dated  October  7, 1884,  conveying  two- 
thirds  undivided  interest  in  the  laud  de- 
scribed in  the  deed  from  Lueco  M.  Moore, 
this  deed  reciting  that  it  was  sold  by  virtue 
of  an  execution  in  favor  of  Thomas  Johnson 
against  Elizabeth  Webb;  and  a  deed  from 
Samuel  Walker  to  Samuel  Evans,  dated  No- 
vember 7,  1885,  conveying  the  two-thirds  un- 
divided interest  in  the  same  land;  and  a 
deed  from  O.  W.  E)nnis,  sheriff,  to  Samuel 
Evans,  dated  December  2,  1884,  conveying 
one-third  undivided  interest  in  the  property 
described  In  the  deed  from  Lueco  M.  Moore, 
reciting  that  the  land  was  sold  under  an  exe- 
cution in  favor  of  Samuel  Evans  against  J. 
M.  D.  Webb.  ,A  verdict  was  rendered  by  the 
jury  in  favor  of  the  claimant  A  motion  for 
new  trial  was  made  by  the  executors,  and  re- 
fused by  the  court,  and  they  excepted. 

1.  There  is  no  merit  in  the  exception  to  the 
allowance  of  the  amendment  striking  three 
of  the  claimants  from  the  case.  Four  claim- 
ants were  asserting  title  to  an  interest  in  the 
land.  Three  of  these  voluntarily  dismissed 
themselves  from  the  case.  No  reason  appears 
why  they  should  remain  in  the  case  for  the 
settlement  of  the  respective  rights  of  the  ex- 
ecutors and  the  remaining  claimant  It  was 
the  filing  of  the  claim  which  made  the  issue 
with  the  executors,  and  the  voluntary  with- 
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drawal  of  three  of  the  claimants  from  the 
case  was  not  to  the  prejudice  of  the  exec- 
vtora  They  cannot  complain  of  the  amend- 
ment striking  them  as  parties.  Civ.  Code,  | 
6104. 

2.  The  deed  from  Laeco  M.  Moore  to  the 
Webbs  is  not  drawn  with  technical  preci- 
sion. However  unskillfully  a  deed  may  be 
prepared,  it  is  the  duty  of  the  courts  to  dis- 
cover and  give  effect,  if  possible,  to  the  in- 
tent of  the  parties,  l^is  deed  was  executed 
in  1859,  before  the  married  woman's  act 
(Laws  1866,  p.  146),  and  at  a  time  when  the 
husband's  marital  rights  attached  to  the 
wife's  property  reduced  to  possession  by  him« 
and  when  a  trust  could  be  created  for  a  mar- 
ried woman.  The  husband  and  wife  jointly 
furnished  the  money  to  pay  for  the  land,  and 
the  provision  that  the  husband  conveyed  his 
interest  to  the  wife  and  her  issue  by  him, 
though  he  was  one  of  the  grantees,  was  mani- 
festly inserted  therein  at  his  instance,  and 
clearly  shows  that  he  did  not  intend  to  claim 
any  beneficial  interest  in  the  land  conveyed 
by  the  deed.  A  grantee  who  accepts  a  deed  is 
deemed  to  have  expressly  agreed  to  what  it 
is  stipulated  in  the  deed  that  he  shall  do. 
Oa.  So.  B.  Co.  V.  Reeves,  64  6a.  492.  For  the 
same  reason,  when  Webb  and  his  wife,  pur- 
chased the  land  from  Moore  and  took  a  deed 
from  Moore,  stipulating  tiiat  by  that  deed 
Webb  conveyed  to  his  wife  all  his  interest  in 
the  land,  the  acceptance  of  the  deed  by 
Webb  would  have  the  effect  of  renouncing  in 
feivor  of  his  wife  and  her  issue  by  him  all 
his  interest  In  the  land,  and  the  most  that 
he  could  daim  would  be  as  the  holder  of 
the  naked  legal  title  in  trust  for  such  per^ 
son  or  persons  as  took  thereunder  the  bene- 
ficial interest. 

The  next  question  in  the  construction  of 
the  deed  is  to  ascertain  whether  W.  A.  Weibb, 
the  claimant,  who  was  the  only  child  of  J. 
M.  D.  Webb  and  Elizabeth  Webb  in  life  at 
the  time  of  its  execution,  was  a  joint  bene- 
ficiary with  his  mother.  The  words  of  a 
deed  will  always  be  construed  to  have  their 
legal  significance,  in  the  absence  of  a  con- 
trary intent  plainly  manifest  in  the  instru- 
ment. The  habendum  and  tenendum  clause 
in  this  deed  is:  **To  have  and  to  hold  the  said 
tract  or  parcel  of  land  unto  the  said  James 
M.  D.  Webb  and  his  wife,  Elizabeth  F.  Webb, 
her  heirs  and  issue  by  the  said  James  M.  D. 
Webb."  In  cases  where  there  is  a  limitation 
over  to  heirs  or  issue,  the  words  *'helrs  or  is- 
sue" shall  be  held  to  mean  children.  Civ.  Code, 
I  8084.  But  grants  to  one  and  ''her  heirs 
by  a  particular  person,"  or  "her  issue,"  con- 
vey an  aibsolute  estate,  to  the  exclusion  of 
any  children  which  may  be  in  life  at  the 
time  of  the  conveyance.  Civ.  Code,  §  3085; 
Whatley  v.  Barker,  79  Ga.  790,  4  S.  B.  387; 
Johnson  v.  Sirmans,  69  6a.  617;  Ewing  v. 
airopshire,  80  Ga.  374,  7  S.  E.  554.  If  the 
grant  had  been  to  Elizabeth  Webb  and  "her 
heirs  by  the  said  James  M.  D.  Webb,"  dear- 
(f  she  would  hav§!^  taken  a  fee-simple  estate, 


under  the  above  authorities.  Likewise  she 
would  have  taken  a  fee-simple  estate  had.  the 
grant  been  to  her  and  "her  issue."  The  grant 
is  to  her,  '*her  heirs  and  issue  by  the  said 
James  M.  D.  Webb,"  and  the  combination  of 
two  sets  of  words  of  limitation  cannot  by 
any  sort  of  legal  alchemy  convert  them  into 
words  of  purchase.  We  therefore  conclude 
that  Elizabeth  F.  Webb  took  the  full  bene- 
ficial titie;  and,  even  if  any  part  of  the  legal 
titie  ever  vested  in  James  M,  D.  Webb,  he 
held  it  as  trustee,  and  the  trust  became  exe- 
cuted by  virtue  of  the  married  woman's  act 
of  1866.  Two-thirds  of  the  tract  of  land  was 
sold  by  the  sheriff  as  the  property  of  Eliza- 
beth Webb  under  process  against  her,  and 
purchased  by  Walker,  who  conveyed  it  to 
Samuel  Ehrans.  So  far  as  appears  in  the 
present  record,  James  M.  D.  Webb  had  no 
leviable  interest  in  the  land  at  the  time  one- 
third  undivided  interest  in  it  was  sold  <by  the 
sheriff  as  his  property,  and  purchased  b^y 
Samuel  Evans.  Therefore  Samuel  Evans  ob- 
tained titie,  by  virtue  of  the  sales,  to  only  an 
undivided  two-thirds  interest  in  the  land. 

3.  But  the  executors  of  Samuel  Evans  set 
up  that,  under  the  two  deeds  to  their  tes- 
tator, his  possession  until  his  death  cmd  their 
possession  since  then  ha^  been  adverse,  and 
for  such  a  length  of  time  as  to  ripen  into  a 
good  prescriptive  title.  There  was  evidence 
to  prove  this  contention.  The  court  charged 
on  this  subject:  "To  constitute  such  a  pos- 
session on  the  imrt  of  Samuel  ESvans  as 
would  ripen  into  a  prescriptive  titie,  it  must 
appear  that  it  was  an  exclusive  possession; 
that  is,  it  must  be  a  possession  in  his  own 
right  and  exclusive.  If  he  knew  of  the  inter- 
est of  another  party  in  the  land,  and  the 
party  occupied  the  land  at  the  time  he 
bought  the  land,  bis  possession  or  acts  of 
ownership  would  not  be  an  exclusive  posses- 
sion, if  that  party  was  also  exercising  acts 
of  ownership  on  the  land.  The  occupancy 
and  possession  in  that  event  would  be  the 
joint  occupancy  on  the  part  of  joint  tenants, 
persons  who  were  jolntiy  interested  in  the 
land."  The  plaintiffs  in  error  contend  that 
there  was  no  evidence  to  authorize  a  charge 
on  the  theory  that  Samuel  Evans  knew  of 
the  claim  of  titie  to  any  part  of  the  land  by 
the  claimant  Under  our  construction  of  the 
deed,  after  the  sheriff's  sale  to  Walker  and 
Walker's  deed  to  Samuel  Evans,  he  and  Mrs. 
Elizabeth  Webb  became  tenants  in  common; 
the  former  owning  a  two-thirds  interest  and 
the  latter  a  one-third  interest  In  the  land. 
BUaabeth  Webb  died  a  year  or  two  ago,  leav- 
ing the  claimant  and  his  three  sisters  as  her 
heirs  at  law.  As  there  is  to  ^  a  hew  trial, 
it  is  unnecessary  to  sift  the  evidence  to  ascer- 
tain the  correctness  of  this  contention.  Un- 
der the  present  record,  If  the  claimant  has 
any  titie,  it  is  only  that  of  an  heir  at  law  of 
his  mother.  If  the  Samuel  Evans  titie  by 
adverse  possession  had  ripened  into  a  pre- 
scriptive title  before  the  death  of  Ellzabetlx 
Webb,  or  after  her  death,  the  claimant  would 
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bave  no  Interest  in  the  land.  In  any  event 
fcMB  could  not  rightfully  claim  more  than  a 
twelfth  interest  in  the  whole,  and  a  verdict 
finding  that  he  was  vested  with  title  to  a 
one-thiid  interest  Is  contrary  to  law  and 
evidence. 

Judgment  reversed.    All  the  Justices  con- 
car. 

(184  G&.  694) 

DUKB  et  at  t.  NEISLBR  ft  NEWSOM. 
(Supreme  Court  of  Geoigia.     June  16,  1910.) 

(SyUahus  ly  the  Court.) 

1.  Chattel  Mobtoaoes  (|  48^)— Dbsobiftion 
— Unoebtaiwtt. 

A  mortgage  containing  a  description  of  the 
property  mortgaged  in  the  following  language: 
**Our  crop  planted  this  year,  and  on  whu^ 
■aid  fertilizer  is  used"— is  not  void  for  uncei^ 
tain^  in  the  description  of  the  pro]>erty  upon 
which  a  lien  is  created. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  fif  03-96;  Dec  Dig.  |  48.^] 

2.  Husband  aitd  Wife  (|  232*)— Fobeclo- 
sure  of  mobtoaob— amoavit  of  ilxeoai.- 


Where  a  mortgage  fi.  fa.,  issued  upon  the 
foreclosure  of  a  chattel  mortgage,  is  being  en- 
f6rced  by  a  levy  upon  property  of  a  husband, 
as  appeals  from  statements  in  the  affidavit  oz 
illegality  filed  by  the  husband  and  by  the  wife, 
the  question  as  to  whether  the  wife  signed  the 
mortgage  note  as  principal  or  as  surety  ts  not 
material,  inasmuch  as  the  mortgage,  if  valid  in 
other  respects,  is  beinr  enforced  solely  against 
the  property  of  the  husoand. 

[Ed.  Note.— F6r  other  cases,  see  Husband  and 
Wife.  Dec.  Dig.  |  232.*] 

8.  Review. 

The  other  assignments  of  error  presented 
in  the  record  are  without  merit  and  require 
so  discussion. 

Error  from  Superior  Conrt»  Ctawford  Coun- 
ty;  W.  H.  Felton,  Judge. 

Action  by  Neisler  ft  Newsom  against  Mlttie 
A.  Duke  and  B.  C.  Duke.  Judgment  for 
plaintiifs.  B.  C.  Duke  filed  affidavit  of  ille- 
gality. Judgment  against  claimants,  and  they 
t>ring  error.    Affirmed. 

B.  H.  Culverhouse  and  L.  D.  Moore,  for 
plaintiffs  in  error.  H.  A.  Mathews,  for  de- 
fendants in  error. 


BECK,  J.  Neisler  &  Newsom  foreclosed  a 
chattel  mortgage  against  Mittie  A.  Duke  and 
£3.  C.  Duke.  The  property  specified  in  the 
mortgage  as  that  upon  which  a  lien  was  cre- 
ated is  described  as  follows:  **Our  crop 
planted  this  year,  and  on  which  said  fertilizer 
Is  nsed.*'  The  mortgage  fi.  fa.  was  duly  is- 
sued and  levied  on  the  following  property: 
*Two  hundred  bushels  of  cotton  seed  more  or 
less,  In  the  house;  also  1,400  lbs.  seed  cot- 
ton in  house;  also  15  bushels  of  com  in 
l&onse,  more  or  less;  2  bales  of  seed  cotton 
in  field,  more  or  less."  E.  C.  Duke  and  his 
-wife.  Mittie  A.  Duke,  filed  separate  affidavits 
of  illegality.  The  affidavit  of  Illegality  filed 
by  E.  C.  Duke  was,  in  substance,  that  he  had 


never  given  to  the  plaintiff  a  mortg:age  which 
they  would  have  the  legal  right  to  foreclose; 
that  the  description  of  the  property  upon 
which  it  is  claimed  that  a  lien  was  created 
was  so  vague  and  uncertain  that  the  instru- 
ment was  in^ectual  to  operate  as  a  mort- 
gage. The  other  grounds  contained  in  his 
affidavit  of  illegality  it  is  unnecessary  to  set 
out,  as  none  of  the  grounds  of  the  motion  for 
a  new  trial  which  we  have  nnder  review  re- 
fer to  them.  The  affidavit  of  illegality  filed 
by  Mrs.  Duke  alleged  that  the  mortgage  fi.  fa. 
was  proceeding  illegally  on  the  following 
grounds:  ''(1)  Deponent  is  the  wife  of  B.  O. 
Duke,  and  has  no  interest  in  the  property  lev- 
led  on.  (2)  D^onent's  husband,  E.  C.  Duke^ 
Is  a  renter  from  said  deponent  (3)  Deponent 
never  signed  any  mortg;age  with  deponent's 
said  husband,  but  did  sign  a  note  with  him 
to  plaintiff,  and  she  dgned  said  note  as  secu- 
rity for  her  husband,  E.  C.  Duka  (4)  De- 
ponent says  that  her  signature  to  said  note 
is  void  in  law,,  for  the  reason  that  a  married 
woman  cannot  be  security  for  her  husband.'* 
The  Jury  returned  a  verdict  finding  "against 
the  affidavit  of  illegality."  A  motion  for  a 
new  trial  was  made  and  overruled. 

1.  The  mortgage  sought  to  be  foreclosed 
and  enforced  was  not  void  because  of  Insuf- 
ficiency in  the  description  of  the  property 
upon  which  a  lien  was  created.  ''It  is  only 
when  a  description  of  premises  is  manifestly 
too  meager,  imperfect,  or  uncertain  to  serve 
as  adequate  means  of  identification  that  the 
court  can  adjudge  the  description  insufficient 
as  matter  of  law."  Broach  v.  O'Neal,  94  6a. 
474,  20  S.  E.  113.  See,  in  this  connection,  the 
case  of  Patterson  v.  Evans  &  Turner,  91  Ga. 
79D,  18  S.  E.  31.  In  the  case  of  Boulware's 
Adm'r  v.  Pendleton,  6  Ky.  Law  Rep.  .727,  it 
was  held  that  description  of  property  in  the 
following  words  occurring  in  a  mortgage: 
'*My  present  crop  of  tobacco  and  other  crops 
with  other  property  to  me  belonging" — ^was 
too  indefinite  a  description  as  to  any  of  the 
property  except  the  tobacco  crop.  In  the 
case  of  Crine  v.  Tifts  &  Po.,  65  6a.  644,  it 
appears  that  the  question  was  raised  as  to 
whether  a  mortgage  was  invalid  as  such  be- 
cause of  the  insufficiency  of  the  description 
of  the  property  mortgaged,  and  it  was  urged 
that  the  description  was  ''too  vague,  uncer- 
tain, and  contradictory" — the  description  be- 
ing in  these  words:  '*As  an  advance  on  my 
crops  of  cotton,  com,  oats,  etc.,  growing  and 
to  be  grown  in  the  year  1879,  the  same  being 
now  planted,  to  enable  me  to  make  my  said 
crops;  and  I  do  hereby  give  them  a  mortgage 
on  all  my  said  crops  to  take  effect  as  soon 
as  my  said  crops  are  planted."  But  this 
court  held:  •'The  purpose  was  to  create  a 
lien  by  mortgage  on  all  crops  already  grow- 
ing or  to  be  grown,  add  on  that  to  be  grown 
to  fix  the  lien  when  planted.  It  is  a  little 
confused,  but  such  is  the  meaning,  and  the 
description  is  sufficient,  as  it  covers  all  the 
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crops  of  that  year.  Tbe  crops  levied  on 
must  have  been  all  planted,  as  the  earliest 
mortgage  is  dated  the  19th  day  of  April,  and 
the  other  two  in  Blay.  From  the  evidence,  it 
is  barely  possible  that  a  little  cotton  was 
planted  afterwards.  Certainly  the  execution 
should  not  have  been  quashed  and  the  levy 
dismissed  on  this  ground.'*  In  the  instant 
case  it  is  evident  that  the  mortgagor  intended 
that  the  lien  sought  to  be  created  should 
cover  his  entire  crop,  and  the  property  mort- 
gaged is  further  identified  as  being  the  crop 
planted  in  the  year  in  which  the  mortgage 
was  given  and  '*on  which  said  fertilizer  is 
used."  We  are  of  the  opinion  that  the  court 
correctly  held  that  the  mortgage  could  not  be 
declared  as  a  matter  of  law  void  for  uncer- 
tainty in  the  description  of  the  property  mort- 
gaged. 

2.  Inasmuch  as  Mrs.  Mlttie  A.  Duke  dis^ 
claimed  any  title  to  the  property  levied  upon 
by  the  mortgage  fi.  fa.,  it  is  unnecessary  to 
decide  whether  the  charges  of  the  court  rela- 
tive to  the  contention  upon  her  part  that  she 
signed  the  mortgage  note,  not  as  principal, 
but  as  surety,  correctly  submitted  that  issue 
or  not.  The  mortgage  fi.  fa.  is  not  being 
enforced  against  her  or  any  of  her  property, 
and,  even  if  she  is  not  liable  under  the  in- 
strument foreclosed  as  a  mortgage,  that  fact 
affords  no  reason  why  the  mortgage  execu- 
tion, which  the  plaintiffs  are  seeking  to  en- 
force at  present  solely  against  property  which 
she  says  belongs  to  her  husband,  should  not 
proceed,  unless  he  can  show  some  valid  rea- 
son for  not  enforcing  the  fl.  fa.  against  his 
property. 

8.  The  other  assignments  of  error  present- 
ed in  the  record  are  without  merit  and  re- 
quire no  discussion. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(134  Qa.  696) 

STEWART  V.  HILIi  et  al. 

(Supreme  Court  of  Georgia.     June  16,  1910.) 
(8yllabu4  by  the  Court  J 

1.   LaNDLOBD  and  TKNANT  a  8^)— C01T8TBU0< 
TION. 

The  act  approved  December  17,  1901  (Acta 
1901,  p.  63),  as  amended  by  the  act  approved 
August  7,  1903  (Acts  1903,  p.  91),  relating  to 
the  employment  of  tenants  and  croppers,  and 
making  it  unlawful  for  any  person  to  employ 
or  contract  with,  as  tenant  or  cropper,  any  per- 
son under  contract  with  another,  is  penal  in 
Its  nature,  and  is  to  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  3.*] 

i.  Tbial  (§  252*)  — INSIBUOTIONS  — Pailurk 
TO  Chaboe  on  issues. 

This  suit  having  been  brought  to  recover 
damages  of  the  defendant  under  the  provisions 
of  the  acts  referred  to  in  the  foregoing  head- 
note,  and  the  distinct  issue  having  been  raised 
by  the  allegations  of  the  petition  and  the  an- 
swer of  the  defendant  as  to  whether  the  rent- 
ing of  certain  lands  by  the  defendant  was  to  a 
party  between  whom  and  the  plaintiffs  the  re- 
lation of  landlord  and  cropper  existed,  or  to  the 


wife  of  such  party,  the  failure  of  the  court,  ia 
the  course  of  his  instructions  to  the  jury,  to 
charge  them  upon  this  issue,  was  error;  there 
being,  some  evidence  to  support  the  contentions 
of  the  defendant  in  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  696-612;    Dec.  Dig.  |  252.*] 

Ehrror  from  Superior  Ck>urt,  Taliaferro 
County ;   D.  W.  Meadow,  Judge. 

Action  by  C.  A.  Hill  and  W.  H.  Burwei: 
against  D.  S.  Stewart.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

C.  A«  Hill  and  W.  H.  Burwell,  as  land- 
lords of  B.  F.  Rogers,  brought  suit  against 
D.  S.  Stewart,  alleging  that  tbe  latter  rented 
lands  for  the  year  1907  to  said  Rogers  with 
knowledge  of  a  similar  subsisting  contract 
between  plaintiffs  and  Rogers  for  that  year; 
that  while  the  contract  made  by  Stewart 
with  their  tenants  was,  on  its  face,  taken  in 
the  name  of  Rogers'  wife,  this  was  a  mere 
subterfuge  to  evade  the  provisions  of  the 
statute  in  such  cases  provided;  that  the 
real  intent  and  purpose  of  renting  said  lands 
to  Mrs.  Rogers  was  to  secure  the  services 
of  her  husband;  and  that  the  effect  of  the 
same  was  to  disturb  the  relation  existing  be- 
tween petitioners  and  said  B.  F.  Rogers. 
Rogers  had  rented  a  two-horse  crop  from 
petitioners;  and  it  was  alleged  that  by  rea- 
son of  the  unlawful  interference  by  defend- 
ant with  petitioners'  tenant  their  lands  had 
lain  idle  and  unproductive.  Petitioners  sued 
for  the  value  of  4,000  pounds  of  lint  cotton, 
double  the  rental  of  a  two-horse  farm.  The 
defendant  denied  the  allegations  of  the  peti- 
tion, and  averred  that  he  did  not  rent  lands 
that  year  to  K  F.  Rogers,  but  that  he  did  in 
good  faith  rent  a  crop  to  Rogers*  wife.  He 
further  averred  that,  even  if  he  had  contract- 
ed with  Rogers  himself,  and  furnished  himr 
lands  as  alleged,  it  would  not  have  been  in 
violation  of  law,  so  as  to  subject  defendant 
to  damages  or  to  prosecution  by  the  plain- 
tiffs, for  the  reason  that  no  valid  and  binding 
contract  was  ever  made  between  the  plain- 
tiffs and  Rogers  for  that  year ;  but,  whether 
valid  or  not,  that  there  had  been  such  a 
breach  of  the  alleged  contract  on  the  part  of 
plaintiffs  as  to  leave  defendant  free  to  treat 
it  as  rescinded  and  at  liberty  to  contract 
with  Rogers,  Independently  of  such  prior  con- 
tract and  without  regard  to  it  The  Jury 
returned  a  verdict  in  favor  of  plaintiffs  for 
2,000  pounds  of  lint  cotton  at  a  stated  price 
per  pound.  The  defendant's  motion  for  a 
new  trial  was  overruled,  and  he  excepted. 

Hawes  Cloud,  for  plaintiff  in  error.  Sam- 
uel H.  Sibley,  for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  act  approved  December  17,  1901  (Acts 
1901,  p.  68),  as  amended  by  the  act  approved 
August  7,  1903  (Acts  1903,  p.  91),  relating 
to  the  employment  of  tenants  and  croppers, 
and  making  It  unlawful  for  any  person  to 
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employ  or  contract  with,  as  tenant  or  crop- 
per, any  person  under  contract  witb  another, 
la  penal  In  its  nature,  and  is  to  be  strictly 
oonstmed,  where  suit  is  brought  against  one 
alleged  to  have  violated  the  proYlslons  of  the 
first  section  of  the  act.  That  section  pro- 
vides: "That  when  the  relation  of  employer 
and  CTaploy6,  or  of  landlord  and  tenant  of 
agricultural  lands,  or  of  landowner  and  crop- 
per, has  been  created  by  written  contract  or 
by  parol  contract  partly  performed,  made  in 
the  presence  of  one  or  more  witnesses,  it 
shall  be  unlawful  for  any  person  during  the 
life  of  said  contract,  made  and  entered  into 
In  the  manner  above  prescribed,  to  employ,  or 
to  rent  lands  to,  or  to  furnish  lands  to  be 
cropped  by  said  employ^,  tenant  or  cropper, 
or  to  disturb  in  any  way  said  relation,  with- 
out first  obtaining  the  written  consent  of  said 
employer,  landlord  or  landowner,  as  the  case 
may  be.'*  In  the  present  case  petitioners  al- 
leged that  the  defendant  had  violated  the 
provisions  of  this  section  by  employing  one 
Bogers,  while  the  relation  of  landlord  and 
cropper  existed  between  them  and  Rogers, 
nnder  a  parol  contract  which  was  still  in 
life,  by  renting  lands  to  Rogers  and  furnish- 
ing him  lands  to  be  cropped.  And  in  anoth- 
er paragraph  of  the  petition  it  was  charged 
that  the  defendant,  with  intent  to  obtain  the 
services  of  Rogers  in  making  a  crop  upon 
defendant's  lands,  "did  rent  and  furnish 
lands  to  Mrs.  Rogers,  the  wife  of  the  said  B. 
P.  Rogers,  without  the  written  consent  of 
petitioners.**  And  It  was  also  charged  in  the 
petition  that  ''the  real  intent  and  purpose  of 
tbe  defendant  in  renting  said  lands  to  said 
Mrs.  Rogers  was  to  secure  the  services  of 
her  husband  in  making  a  crop  as  aforesaid, 
and  that  the  taking  of  the  rent  note  from 
the  wife  was  a  subterfuge  to  evade  the  pro- 
Tlsions  of  the  statute  in  such  cases  provid- 
ed." The  defendant  in  his  plea,  while  he  ad- 
mitted that  B.  F.  Rogers  and  his  family  were 
residing  on  his  lands,  denied  that  he  had  rent- 
ed land  to  B.  F.  Rogers,  and  alleged  that  the 
premises  upom  which  B.  F.  Rogers  and  family 
lived  had  been  rented  by  him  to  the  wife  of 
B.  F.  Rogers  in  good  faith  and  "without  any 
Intention  or  Idea  of  interfering  in  any  way 
with  any  relation  that  may  have  existed  be- 
tween B.  F.  Rogers  and  plaintiffs."  From 
tbe  allegations  in  the  petition  and  those  con- 
tained in  the  answer  it  will  be  seen  that 
there  was  a  distinct  issue  raised  in  the  plead- 
ings as  to  whether  defendant  rented  his 
lands  to  B.  F.  Rogers,  or  to  the  wife  of  the 
latter.  And  if  the  defendant  did  rent  the 
lands  to  the  wife,  and  not  to  her  husband, 
between  whom  and  the  plaintiffs  there  exist- 
ed the  relation  of  landlord  and  cropper,  such 
renting  or  furnishing  of  lands  cannot  have 
been  a  violation  of  the  provisions  of  the  stat- 
ute which  we  have  quoted  above,  unless,  in- 
stead of  giving  a  strict  construction  of  the 
statute,   a    broad   and    liberal    construction 


should  be  given  to  it,  which  would  render  it 
so  comprehensive  that,  if  one  should  rent 
lands  to  the  wife  of  another  between  whom 
and  other  parties  there  existed  the  relation 
of  landlord  and  cropper,  this  would  consti- 
tute an  infraction  of  the  terms  of  the  stat- 
ute. We  do  not  think  that  the  provision 
against  disturbing  in  any  other  way  the  re- 
lation between  landlord  and  tenant,  or  land- 
lord and  cropper,  should  be  given  a  construc- 
tion which  would  render  an  act  other  than 
one  of  the  same  nature  as  those  expressly  in- 
hibited a  violation  of  this  highly  penal  stat- 
ute. 

The  Jury  received  no  Instructions  from  the 
court,  in  the  course  of  his  charge,  touching 
the  material  issue  raised  by  the  pleadings 
and  the  evidence  as  to  whether  the  defend- 
ant rented  the  lands,  to  which  B.  F.  Rogers 
and  his  wife  removed  from  the  lands  of  the 
plaintiffs,  to  Mrs.  Rogers  or  to  her  husband. 
Under  the  evidence  in  the  case  it  was  clearly 
a  question  for  tbe  jury  as  to  whether  the 
renting  of  the  lands  by  Stewart  was  to  the 
wife  or  the  husband;  and  it  was  also  for 
them  to  decide  whether,  if  the  wife  was  nom- 
inally the  contracting  party,  the  contract  be- 
tween her  and  Stewart  with  reference  to  the 
rent  was  merely  colorable,  while  the  real 
understanding  was  that  Mr.  Rogers,  and  not 
his  wife,  was  to  be  the  tenant  or  cropper  of 
the  owner  of  the  lands.  The  defendant  was 
entitled  to  have  the  issue  whi<A  we  have 
stated  above  submitted  to  the  jury  with  ap- 
propriate Instructions;  and,  the  court  hav- 
ing failed  to  charge  the  jury  concerning  this 
issue,  the  defendant  In  the  case  should  have 
his  cause  retried  before  another  jury. 

No  other  error  of  sufficient  materiality  to 
require  the  grant  of  a  new  trial  is  shown  in 
the  grounds  of  the  motion,  though  portions 
of  the  charge  excepted  to  contain  language 
which  is  not  an  altogether  accurate  state- 
ment of  the  law  applicable  to  the  Issues  dealt 
with.  Such  minor  inaccuracies  will  no  doubt 
be  corrected  by  the  court  in  charging  the  ju- 
ry on  the  next  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(IM  Oft.  600) 
ATHENS  MFG.  CO.  v.  MALCOLM  et  al. 
(Supreme  Court  of  Georgia.     June  16,  1910.) 

(Syllabus  "by  the  Court,) 

1.  Evidence  (§  355*)— Memobawda. 

Where,  on  the  trial  of  a  case,  it  was  ma- 
terial for  the  jury  to  determine  whether  the 
period  of  time  within  which  the  privilege  of  ex- 
ercising a  certain  option  was  extended  to  the 
date  as  testified  to  by  one  party,  or  to  a  later 
date  as  given  in  the  testimony  of  the  other 
party^  and  the  latter  having  testified  that  at 
the  time  of  making  the  ai^reement  for  the  ex- 
tension of  the  time  he  made  a  written  entry  in 
a  memorandum  book  of  the  agreement  in  the 
presence  of  the  other  party,  such  memorandum 
was  competent  evidence  to  corroborate  die  tesU- 
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mony  of  the  party  offerintr  it,  and  it  was  error 
for  the  court  to  exdade  it.  Reviere  y.  Powell 
&  Murphy,  61  6a.  30,  d4  Am.  Rep.  94. 

[£3d.  Note.— For  other  casee,  see  EWidence, 
Cent.  Dig.  SS  1484-1491 ;  Dec.  Dig.  fi  355.*] 

2b  Tbial  (§  45*)— Otfer  of  Pboof. 

The  memorandum  book  should  have  been 
admitted  in  evidence^  although  at  the  time  it 
was  tendered  counsel  failed  to  state  in  explicit 
terms  what  he  proposed  to  prove  by  it;  it  ap- 
pearing from  a  colloquy  between  counsel  for 
both  parties  and  the  court,  in  reference  to  the 
admissibility  of  the  memorandum,  and  from 
the  testimony  of  the  witness  who  had  made  the 
memorandum,  that  court  and  counsel  must  have 
known  what  entry  in  the  book  was  offered  in 
evidence  and  what  were  the  contents  of  that 
entry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  SI  110-114 ;  Dec.  Dig.  S  46.^] 

Error  from  Superior  Ck>urt,  Clarke  County; 
G.  H.  Brand,  Judge. 

Action'  between  the  Athens  Manufacturing 
Company  and  J.  W.  and  J.  M.  Malcolm. 
From  the  judgment,  the  Athena  Manufactur- 
ing Company  brings  error.    Reversed. 

Cobb  &  Brwln,  for  plalntiil  In  error.  W. 
M.  Smith  and  Henry  O.  Tuck,  for  defend- 
ants in  error. 

BECK^  J.  Judgment  reversed.  All  the 
Justices  concur. 


(134  Oa.  m) 

ARNifflT  T.  TULXiBR. 

(Supreme  Court  of  Georgia.    June  18^  1910.) 
(8yUahu$  by  the  Court,) 

YUIDOB   AlTD   PUROHASEB    (|  16*)'-C01TTBAOTS 
— OFPEB— ACCEFTANOE. 

A  resident  of  Bloomfield,  Conn.,  owning  a 
tract  of  land  in  Screven  county,  Ga.,  wrote  to 
a  part^  at  Sylvania,  Ga.,  that  he  would  sell  the 
land  for  $1,800  cash^  and  in  sudi  letter  also 
wrote:  "I  am  now  sole  owner:  and  can  furnish 
good  warranty  deed,  with  perfect  title.  Kindly 
advise  me  at  your  earliest  convenience  if  you 
are  prepared  to  accept  same.  This  same  price 
will  be  stated  to  others.  If  I  do  not  get  this 
amount  of  money  soon,  will  raise  the  price  near- 
er to  its  cash  value."    Held: 

(a)  The  offer  in  the  letter  meant  that  a  cash 
payment  of  the  purchase  money  was  to  be  made 
m  Bloomfield,  Conn.  Robinson  v.  Weller,  81 
Ga.  704,  8  S.  E.  447. 

0>)  When  the  party  to  whom  such  offer  was 
made  wrote  the  owner  a  letter,  stating  that  the 
former  had  decided  to  accept  the  offer,  that  a 
deed  to  the  land  was  Inclosed  and  should  be  exe- 
cuted in  a  specified  manner,  and  that  "I  shall 
be  glad  if  you  will  execute  this  deed  and  send 
it  to  Citizens*  Bank  of  Sylvania  and  draft  on 
me  for  the  $1,800,"  held^  that  there  was  not 
sudi  an  acceptance  of  the  offer  as  made  a  con- 
tract between  the  parties;  no  tender  of  the 
$1,800  cash  at  Bloomfield.  Conn.,  accompanying 
the  alleged  acceptance.  Robinson  v.  Weller,  81 
Ga-  704,  8  S.  E.  447. 

(c)  It  not  appearing  that  any  tender  of  the 
purchase  money  was  made  to  the  owner  in 
Bloomfield,  Conn.,  and  there  being  no  acceptance 
by  the  owner  of  the  terms  proposed  by  the  oth- 
er party,  an  action  against  the  owner  for  spe- 
cific performance  of  toe  alleged  contract  would 
not  lie  in  behalf  of  the  the  other  party,  and  was 
ri^tfully    dismissed    on   demurrer.      Robinson 


V.  Weller.  81  Ga.  704,  8  S.  EX  447 ;   Jarman  v. 
Westbrook,  ia4  Ga.  — ,  67  S.  BX  403. 

[Ed.  Note.^For  other  ca^es,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  la*] 

Error  from  Superior  Court,  Screven  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  J.  W.  Amett  against  E.  J.  Tul- 
ler.  Judgment  of  dismissal,  and  plaintifT 
brings  error.    Afilnned. 

B.  K.  Overstreet,  for  plaintiff  In  error.  J. 
W.  Overstreet  and  T.  J.  Evans,  for  defend- 
ant in  error. 

HOLDEN,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


(IM  Ga.  650) 
CITY  OF  ROME  v.  RHODES  et  al. 

(Supreme  Court  of  Georgia.     June  22,  1910l) 

(SyUahtu  hy  the  Court.) 

1.  Damages  (§  04*)— Chanqb  of  Gbadb  or 
Stbeet— Liability  fob  Damage  to  Abut- 
ting  PBOPEBTY— INSUBANCE. 

The  owner  of  a  lot  and  a  twoHitorj^  brick 
storehouse  thereon  in  an  incorporated  city  sus- 
tained damages  thereto,  resulting  from  the  rais- 
ing by  the  city  of  the  grade  of  the  streets  and 
sidewalks,  causing  a  depreciation  in  the  value  of 
the  storenonse  and  making  it  necessary,  for  it 
to  be  available  and  of  the  same  value  it  was 
prior  to  the  change  in  grade,  that  the  lower  and 
upper  floors,  roof,  and  walls  be  raised.  Subse- 
quently a  nre  so  damaged  the  building  as  to 
lender  it  of  but  little,  if  any,  value,  except  the 
walls.  The  owner  received  from  an  insurance 
company  on  account  of  such  fire  an  amount 
neany  sufficient  to  rebuild  such  bouse,  with  its 
floors,  roof,  and  walls  raised  to  such  an  extent 
as  was  necessary  for  the  purposes  above  stated. 
Held,  that  neither  such  nre,  nor  the  receipt  by 
the  owner  of  insurance  money  on  account  then- 
of,  will  relieve  the  dty  from  liability  for  the 
full  amount  of  damages  which  it  occasioned.  I 
Sutherland  on  Damages^  p.  406,  §  158;  Dec. 
Digest,  Damages,  8  64;  13  Cyc  7a  71:  West- 
em  ft  Atlantic  R.  Co.  v.  Meigs,  74  Ga.  857. 
And  see  Nashville  Ry.  Co.  v.  Miller,  120  Ga. 
453,  47  S.  a  959,  67  L.  R.  A.  87. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig  §  113;   Dec.  Dig.  {  64.*] 

2.  New  Tbiajl  (|  108*)— Newly  Disgo^ebxo 
Evidence. 

The  court  conmiitted  no  error  in  refusing 
a  new  trial  on  the  ground  of  newly  discovered 
evidence  to  the  effect  that  the  plaintiffs  agreed 
with  the  insurance  company  that  $1,945  was 
sufficient  to  rebuild' the  storehouse  anew,  as  the 
verdict  was  for  only  $700,  and  was  for  a  less 
amount  than  the  evidence  showed  the  damage 
to  be. 

[Ed.  Note.->For  other  cases,  see  New  Trial, 
Cent  Dig.  |§  226,  227 ;   Dea  Dig.  {  10&*] 

3.  Review  on  Appeal. 

It  was  not  complained  that  any  error  of 
law  was  committed  upon  the  trial  of  the  case. 
The  evidence  supported  the  verdict,  and  the 
court  did  not  abuse  its  discretion  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  L.  M.  Rhodes  and  others  against 
the  City  of  Rome.  Judgment  for  plaintlfld, 
and  defendant  brings  error.     Affirmed. 


•For  othsr  cases  see  sam«  topio  and  Bectlon  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Eoporter  Indoxoa 
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W.  J.  Nnnnally,  for  plalntiif  in  error.  M. 
B.  Eubanks  and  McHenry  &  Porter,  for  de- 
fendants in  error. 

HOLDEN,  J.  Judgment  ai&rmed.  All  the 
Justices  concur. 


(7  Oa.  App.  ni) 

If cCLENDON  y.  STATBL    (No.  2,439.) 
(Court  of  Appeals  of  Ckorgia.    June  14,  1910.) 

(8yllabu»  hy  the  Court,) 

1.  Cbiicinai.  Law  (§§  472,  475*)— EvIDENCll^— 

EZFEBT   BVIDEirCE. 

The  testimony  of  an  expert  as  to  his  opin- 
ion as  such  is  ajdmissiUe  upon  any  matter,  if 
the  opinion  ^ven  relates  to  sdentifio  or  technic- 
al knowledge.  The  weight  of  such  testimony, 
and  whether  its  application  to  the  proved  facts 
is  illustratlTe  of  the  particular  transaction  un- 
der investigation,  is  a  ouestion  for  the  jury. 
There  being  an  issue  in  tliis  case  as  to  whether 
the  prosecuting  witness  could  see  his  assailant 
under  a  culvert  at  the  time  of  the  assault,  as  he 
claimed  to  have  done,  and  the  condition  of  the 
culvert,  so  far  as  appears  from  the  record,  not 
having  been  changed  up  to  the  time  of  the  trial, 
it  was  not  error  for  the  court  to  permit  the  wit- 
ness to  testify  that  he  went  to  the  same  cul- 
vert, at  the  request  of  the  solicitor  general,  and 
that  "the  light  extended  angling  nnder  it  for  a 
distance  of  eight  steps."  It  was  for  the  jury 
to  say  whether  there  had  been  any  change  in 
the  condition  of  the  culvert,  as  to  whether  that 
change  would  have  affected  the  result,  and,  in- 
deed, as  to  whether  they  would  attach  impor- 
tance to  the  testimony  of  the  expert  upon  the 
subject  of  the  distance  to  which  the  h^ht  ex- 
tended, as  illustrating  the  distance  to  which  the 
lufht  extended  at  the  time  of  the  alleged  assault 
The  witness  In  question  having  stated  the  facts 
as  to  the  distance  of  the  electric  light  from  the 
culvert,  and  the  time  of  the  night  at  which  he 
made  his  observations,  it  was  likewise  for  the 
juiy  to  determine  whether,  in  their  opinion,  the 
opinion  of  the  witness  was  of  anv  value,  when 
applied  to  the  testimony  as  to  the  nature  of 
the  culvert  and  its  surroundings  at  the  time  of 
the  assault.  The  condition  of  the  culvert  and 
the  light  at  the  time  of  the  assault  would  nec- 
essariiv  be  eontroUinff ;  but  the  opinion  evidence 
might  be  helpful  to  the  Jury,  if  conditions  were 
the  same  at  the  time  of  bis  observations  as  they 
were  at  the  time  of  the  assault 

[Ed.  Note.— For  other  cases,  see  (Mminal 
Law,  Cent  Dig.  H  1059,  1063;  1>^q.  Dig.  §§ 
472,  475.*1 

2.  GaaiiVAiL  JjAW  (|§  461,  404,  1153*)~Evi- 

DEGRCJ&—E2XFEBIMKNT&— Opinion    BVIDENCS— 

Speed. 

The  admission  of  testimony  as  to  eiperi- 
ments  must  largely  rest  in  the  <Uscretion  of  the 
trial  Judge;  and  the  exercise  of  this  discretion 
will  not  be  controlled,  unless  manifestly  abused. 
The  weight  to  be  attached  to  such  testimony  is 
for  the  juiy.  and  varies  according  to  the  dr- 
cnmstances  of  similarity  which  the  jury  may 
find  to  exist  between  the  exi>eriment  made  or 
observations  ti^en  and  the  actual  occurrence 
whose  facts  and  features  are  under  Investiga- 
tion. The  opinions  of  witnesses  as  to  speed  and 
distance  are  admissible  in  evidence.  Augusta 
Railway  &  EBectiic  Co.  v.  Arthur,  8  Oa.  App. 
513,  60  S.  B.  213. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f {  1051, 108L  3061 ;  Dec  Dig. 
»  4il,  4M,  lfe3.*l 

Error  ttotA  Superior  Court,  Bibb  €!ounty; 
W.  H.  Felton,  Judge. 


B.  B.  McQendon  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  D.  McNeil,  for  plaintiff  in  error.    Wal* 
ter  J.  Grace,  Sol.  Gen.,  for  the  Sti^te. 

RUSSBLU  J.    Judgmoit  affirmed* 


(7  Qa.  App.  777) 

BLUB  v.   FIDEUTY    DEPOSIT   (X). 

(No.  2,324.) 

(Court  of  Appeals  of  Georgia.    June  14,  3J910.) 

(SyOabui  hp  the  Court.) 

Justices  of  the  Peace  (j  206*)— Review. 

Though  the  justice  of  the  peace  may  have 
erred  in  refusing  to  allow  the  defendant  in 
mortgage  foreclosure  to  amend  his  bond,  yet 
it  does  not  appear  that  he  erred  in  dismissing 
the  affidavit  of  illegality;  it  not  being  disclos- 
ed that  the  affidavit  contained  any  meritorious 
legal  defense.  The  action  of  the  judge  of  the  su- 
perior court  in  dismissing  the  certiorari,  brought 
to  review  the  action  of  the  justice  of  the  peace, 
is  therefore  affirmed, 

[E3d.  Note.— For  other  cases,  eee  Justices  of 
the  Peace,  Cent  Dig.  U  800-806;  Dec.  Dig.  | 
206.*] 

Error  from  Superior  Court,  Montgomery 
CSounty ;  J.  H.  Martin,  Judge. 

Action  by  the  Fidelity  Deposit  (Company 
against  J.  M.  Blue.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Afflrmied. 

Wm.  B.  Kent,  for  plaintiff  in  error.  W.  L. 
Wilson  and  A.  C.  Saffold,  for  defendant  in 
error. 

POWELL»  J.    Judgment  affirmed. 


(7  Oa.  App.  777) 
BUTLER,  STEVENS  ft  (X>.  v.  HAJ/U 

(No.  23ia) 

(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(8yUahu%  hy  the  Court.) 
1.  Appeal  and  Ebboe  ({  750*)— Assignment 

or  BbBOBt— S5UFFICIENCY. 

.  It  is  too  well  settled  to  question  or  to  re- 
quire any  citation  of  authori^  that  a  general 
assignment  of  error,  excepting  to  a  judgment 
OTerruling  and  denying  a  motion  for  a  new  trial, 
is  sufficiently  specific  to  bring  under  review  all 
the  grounds  of  error  properly  made  in  the  mo- 
tion for  a  new  trial.  The  nu)tion  to  dismiss  the 
writ  of  erron  is  without  merit 

[EM.  Note.— For  other  cases,  see  Appeal  and 


API 
.  8 


Error,  (>nt  Dig.  |  30S1 ;  Dec  Dig.  i  750.*] 

2.  BXEounoN  (J  166*)— RjELinr— Ajtidavit  of 
Illeoautt. 

Two  defendants  were  sued  jointly  as  the 
makers  of  a  promissory  note.  The  defendant 
first  named  in  the  suit  filed  a  plea  of  non  est 
factum,  whidi,  by  consent  of  .plaintiff,  was  sus- 
tained. The  other  defendant  was  duly  served, 
but  did  not  appear  and  defend,  and  a  judgment 
was  rendered  against  him  by  default.  An  exe- 
cution was  issued  and  levied,  and  the  defend- 
ant filed  an  affidavit  of  illegality  on  the  ground 
that  he  was  surety  on  the  note  and  that  the 
consent  verdict  in  favor  of  the  plea  of  non  est 
factum  as  to  the  principal  maker  of  the  note 
discharged  him  from  all  liability  thereon  as 
surety.    Held^  that  a  motion  to  dismiss  the  af- 


•ror  ethsr  eases  see  same  topio  and  section  NUMBBR  In  Dee.  ft  Am.  Digs.  IMT  to  date,  ft  Reporter  Indexes 
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fidarlt  of  iUegalitart  because  "it  contained  no  al- 
legation that  conla  not  have  been  pleaded  as  a 
defense  in  the  original  suit  out  of  which  the 
execntion  was  issued."  should  have  been  sus- 
tained. The  court  that  rendered  the  judgment 
having  jurisdiction  of  the  person  and  subpect- 
matter,  the  defendant  could  not,  by  affidavit  of 
illegality,  attack  the  judgment  for  any  cause 
that  he  could  have  set  out  as  a  defense  in  the 
original  suit.  Qv.  Code,  S  4742;  Bedingfield 
V.  First  National  Bank,  4  Ga.  App.  206(3), 
61  S.  E.  30 ;  Miller  v.  Albritton,  43  Ga.  274 ; 
Lewis  V.  Armstrong,  45  Ga.  131;  Greene  v. 
Oliphant,  64  Ga.  566. 

[£d.  Note.— For  other  cases,  see  E^xecution, 
Cent.  Dig.  §§  485-486 ;  Dec.  Dig.  {  166.*] 

Error  from  City  Court  of  Nashville;  W.  D. 
Buie,  Judge. 

Action  between  Butler,  Stevens  &  Co.  and 
F.  H.  Hall.  From  the  Judgment,  Butler, 
Stevens  &  Co.  bring  error.    Reversed. 

W.  B.  Smith,  for  plaintiffs  in  error.  Hend- 
riclLB  &  Christian,  for  defendant  in  error. 

HILI^  Oi  J.    Judgment  reversed. 


(7  Ga.  App.  778) 

McMICUAEL  T.  MACKET.     (No.  2,806.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllabus  by  the  Court.) 

"L  MOBTGAOBS    (S    458*)— FOBEGLOSnB£— Ajti- 

DAViT  OF  IiXEQALiTY— Amendment. 

While  the  affidavit  which  the  defendant  is 
allowed  to  file  in  a  mortgage  foreclosure  for  the 
piorpose  of  making  his  defense  is  spoken  of  as 
an  affidavit  of  illegality,  it  is  not  governed  by 
the  ordinary  rules  as  to  affidavits  of  illegality. 
It  ia  amendable  to  the  same  extent  as  ordinary 
pleas.  See  Civ.  Code  1S95,  f  5122;  Ragan  v. 
a>]ey  &  Co..  4  Ga.  App.  421,  426»  61  S.  B. 
862,  and  authorities  cited. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  S  45a^] 

2.  Pabtnebbhip  (S  311^)— Dissolittion  Aobee- 

MENT— Rights  op  Pabtt. 

Where  one  partner  is  indebted  to  another 
by  promissory  note,  and  dissolution  of  the  i)art- 
nership  is  agreed  upon,  and  the  statement  of 
the  bills  payable  and  bills  receivable  of  the 
firm  is  made  up,  and  it  is  stipulated  that  the 
purchasing  partner  will  accept  the  assets  und 
assume  the  uabilities  of  the  firm,  and  surrender 
the  note  which  be  holds  against  the  selling  part- 
ner, provided  that  the  statement  is  correct  as  to 
the  liabilities  of  the  firm,  but  that  he  will  hold 
the  note  until  it  can  oe  further  ascertained 
whether  the  liabilities  have  been  correctly  stat- 
ed or  not,  and  it  is  subsequently  ascertained 
that  there  are  other  debts  owing  by  the  part- 
nership, the  partner  holding  the  note  may  pro- 
ceed to  enforce  it  against  the  other,  at  least  to 
such  an  extent  as  will  indemnify  him  against 
his  losses  resulting  from  the  excess  of  the  lia- 
bilities over  the  sum  at  which  they  were  stated. 
In  such  a  case  it  would  not  be  necessary  for 
the  purchasing  partner,  upon  discoverv  of  the 
fact  that  the  liabilities  of  the  firm  had  been  un- 
derstated, to  offer  to  rescind  and  to  restore  the 
status  before  he  could  hold  the  other  partner  to 
liability  on  the  note.  The  doctrine  of  res- 
toration as  a  condition  of  rescission  for  fraud 
is  not  involved.  The  case  turns  on  the  agree- 
ment between  the  parties.  See,  however,  Oliver 
V.  House,  125  Ga.  637  (3),  54  S.  R  732. 

[Bd.  Note.— For  other  cases,  see  Partnership^ 
Dec  Dig.  i  311.*] 


Error  from  City  Court  of  Americas ;  C.  B, 
Crl^,  Judge. 

Action  between  BL  H.  McMiohael  and  W. 
T.  Mackey.  From  the  Judgment,  MoMlchael 
brings  error.   Beverged. 

C^.  P.  Munro  and  W.  B.  Short,  for  plain- 
tiff In  error.  W.  W.  Dykes  and  W.  D.  Craw- 
ford, for  defendant  in  error. 

POWELI^  J.     Judgment  reversed. 


(7  Ga.  App.  780) 
CBNTRAIi  OF  GEORGIA  BY.  CO.  v.  HBN- 

BY.     (No.  2,352.) 

(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllabus  by  the  Court,) 
Appeal  awd  EiBBOK  ({  1094*)— Rzview— Veb- 

DICT. 

The  only  issue  in  this  oase  was  whether 
the  cow  sued  for  was  killed  by  "the  running  of 
the  locomotive  or  cars  of  the  railroad  company,^ 
or  died  from  some  natural  cause.  There  were 
slight  circumstances  from  which  the  jury  were 
authorized  to  infer  that  she  wsfi  killed  by  the 
former,  and  there  was  no  evidence  to  rebut  the 
statutory  presumption  of  negligence  arising 
against  the  railroad  company  upon  proof  of  that 
fact.  The  judge  of  the  superior  court  on  cer- 
tiorari approved  the  verdict.  This  court  will 
not  disturb  it. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4324 ;   Dec.  Dig.  $  1094.*] 

Error  from  Sui;>erior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  John  Henry  against  the  Central 
of  Georgia  Bailway  Company.  Judgment  for 
plaintiff,  aud  defendant  brings  error.  Af- 
firmed. 

J.  Branham  and  Maddoz  &  Doyal,  for 
plaintiff  in  error.  C.  H.  Porter,  for  defend- 
ant in  error, 

HILIj^  C.  J.    Judgment  affirmed. 


.       (7  Oft.  App.  7S4) 
SOUTHBBN  BY.  CO.  v.  DUKES.     (No. 

2,401.) 

(Court  of  Appeals  of  Geoigia.    June  14,  1910.) 

(SyUabus  by  the  Court,) 

Bemovai.  of  Causes  (§|  95,  97*)— Effect  of 
Filing  Petition  and  Bond. 

Where  the  right  of  removal  exists,  and  the 
petition  and  bond  have  been  filed  in  the  state 
court  in  conformity  with  the  statutes  of  the 
United  States,  the  jurisdiction  of  the  state  court 
comes  to  an  end.  The  filing  of  the  petition  and 
bond  in  such  case  ipso  facto  removes  the  case, 
and  no  order  of  the  state  court  is  necessary  to 
make  the  removal  effectual.  Thereafter  the 
state  court  can  take  no  action  in  the  case,  even 
to  the  extent  of  allowing  a  dismissal  by  the 
plaintiff.  After  the  case  Das  been  thus  remov- 
ed, the  plaintiff  should  apply  to  the  federal 
court,  if  he  desires  to  dismiss  his  suit  4  Fed. 
St.  Ann.  pp.  265,  266  (U.  S.  Comp.  St.  1901, 
p.  508):  Stone  v.  South  Carolina.  117  U.  S. 
430.  6  Sup.  Ct.  799,  29  Lu  Ed.  962;  Kern  v. 
Iluidekoper,  103  U.  S.  485,  26  U  Ed.  354 ;    U 


•Far  ether  eases  see  same^  topic  and  secUon  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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ft  N.  B.  Ca  T.  Newman,  132  Ga.  523,  04  &  H 
641. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Gent  Dig.  H  204-211;  Dm.  Dig.  H 
95,  97.*] 

Error  from  City  Court  of  Zebulon;  B. 
F.  Dupree,  Judge. 

Action  between  the  Southern  Railway 
Company  and  Mrs.  W.  B.  Dukes.  From  the 
judgment,  the  Southern  Railway  Company 
brings  error.    Reversed. 

G.  Ew  Battle,  Howell  HoUis,  and  E.  M. 
Owen,  for  plaintiff  in  error.  Howell  &  Hat- 
chett,  for  defendant  In  error. 

HILIi,  CL  J.    Judgment  reversed. 


(7  Os.  AppL  810) 

HENDERSON  t.  STATE.     (No.  2,62a) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(8yllahu$  hy  the  Court.) 

1L  CanniVAi.  Iiaw  (|  1064i4*)—AppKAii— Mo- 
tion FOB  New  Trial— Grounds. 

The  grounds  added  by  amendment  to  the 
notion  for  a  new  trial  are  not  verified  or  ap- 

S roved,  and  will  not  be  conaidered.  The  in- 
orsement  on  the  amendment  that  it  is  "allow- 
ed** is  not  equivalent  to  an  approval  or  verifi- 
cation of  the  grounds  therein.  Wilson  v.  Cobb, 
4  Ga.  App.  272.  61  S.  E.  133,  and  cases  cited. 

[Ed.  Note.->For  other  cases,  see  Criminal  Law. 
Cent,  Dig.  §f  2076,  2887,  2W8;  Dec.  Dig.  ( 
1064^*] 

2.  Criminal  Law  (f  1159*)— Appeal— Suffi- 

ciENCT  OF  Evidence. 

The  evidence  indicating  guilt  is  exceedingly 
weak  and  of  slight  probanve  value;  but  this 
court  cannot  hold  that  the  verdict  is  entirely 
unsupported,  and  therefore  cannot  grant  anoth- 
er trial  on  the  general  grounds. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ||  3074-3083;    Dec  Dig.  |  1159.*] 

Error  from  Superior  Court,  Pierce  County; 
Price  Edwards,  Judge. 

Moye  Henderson  was  convicted  of  crime, 
and  brings  error.    Afllrmed. 

Walter  A.  Bfilton,  for  plalntlfT  in  error. 
J.  H.  Thomas,  Sol.  Gen.,  and  John  W.  Ben- 
nett, for  the  State. 

HILL,  C  J.    Judgment  aflSrmed. 


(7  Ga.  App.  Y8I» 

HUGULBY  T.  STATE.     (No.  2,354.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

fSvllahu$  Inf  the  Oourt.) 

liABCENT    (§    55*)— EVIDENCB— SUFPICIBNCT. 

No  error  of  law  appears,  and  the  verdict 
is  supported  by  incriminatory  admissions,  re- 
cent possession  of  the  stolen  property,  proof  of 
tile  corpus  delicti,  and  the  testimony  oi  an  ac- 
complice. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |  152;  Dec.  Dig.  S  55w*] 

Error  from  Superior  Court,  Pulton  County; 
Ij.  S.  Roan,  Judge. 

Alf  Hugnley  was  conyleted  of  larceny,  and, 
brings  erroAr.    Affirmed. 


S.  C.  Grane  and  J.  E.  &  L.  F.  McClelland, 
for  plaintiff  in  error.  C  D.  Hill,  Sol.  Gen., 
and  D.  K.  Johnston,  for  the  State. 

RUSSEZLLs  J.     Judgment  affirmed. 


(7  Ga.  App.  TIP 
DAT  T.  J.  C.  STEKEJE)  &  SONSw  (No.  2,385.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(8yllahu9  by  the  Court,) 

Tbial  (I  170*)— DiBBCTiNG  Verdict. 

The  evidence  introduced  by  the  defendant 
in  support  of  his  plea  of  failure  of  considera- 
tion resulting  from  a  breach  of  implied  warran- 
ty was  sufficient  to  carry  the  issue  to  the  jury, 
and  the  trial  court  erred  in  directing  a  verdict 
for  the  plaintiff.  Davis  v.  Kirkland,  1  Ga.  App. 
5,  58  S.  E.  209. 

[Ed.  Note.-~For  other  cases,  see  Trial,  Cent. 
Dig.  I  391 ;    Dec.  Dig.  |  170.*] 

Error  from  City  Court  of  Douglas;  C.  T. 
Roan,  Judge. 

Action  by  J.  C  Steele  &  Sons  against  R. 
V.  L.  Day.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Levi  O'Steen,  for  plaintiff  in  error.  Lank- 
ford  &  Dickerson,  for  defendants  in  error. 

HILL^  C.  J.    Judgment  reversed. 


(7  Qa.  App.  8U) 
TOWNSEND  V.   STATE.     (No.  2,632.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(SyUahus  by  the  Court,) 

Cbiminal  Law  (|  335*)— Evidence— Bubden 
OF  Proof. 

It  not  being  affirmatively  shown  that  the 
offense  was  committed  prior  to  the  finding  of 
the  indictment,  the  conviction  was  unauthorized 
by  law.  Tharpe  v.  SUte,  2  Ga.  App.  649,  58 
S.  R  1070;  Askew  v.  State,  3  Ga.  App.  73  (2), 
59  3.  E.  311 :  Minhinnett  v.  State,  106  Ga. 
141  (1),  32  S.  E.  19. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  725;    Dec.  Dig.  |  335.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;  Jno.  W.  Maddox,  Judge. 

Tom  Townsend  was  convicted  of  crime, 
and  brings  error.    Reversed. 

P.  D.  Wright  and.W.  M.  Henry,  for  plain- 
tiff in  error.  John  W.  Bale,  Sol.  Gen.,  for 
the  State. 

HILL,  C.  J.    Judgment  reversed. 


(7  Oa.  App.  8U) 
PORTER  V.  STATE     (No.  2,627.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(SyUahue  by  the  Court,) 

SUFFICIENCT   OF    EVIDENCE. 

The  evidence  was  legally  sufficient  to  Au- 
thorize the  verdict 

'  Hill,  Cr  J.,  dissenting.     , 
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Ikror  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Frank  Porter  was '  conyicted  of  Tlolatlng 
the  labor  contract  law,  and  brings  error. 
Affirmed. 

Gordon  Knox,  for  plaintifr  In  error.  Steph- 
en C.  Upson,  SoL,  and  Carlisle  Cobb,  for  the 
State. 

POWELIj^  J.  This  was  a  prosecution  for 
cheating  and  swindling  under  the  "labor 
contract"  law  of  1903.  Acts  1903,  p.  90.  The 
evidence,  though  very  weak  as  to  some  of 
the  salient  elements  of  the  offense,  is  not 
legally  insufficient  to  support  the  verdict 

Judgment  affirmed. 

HILIa  C.  J.  (dissenting).  I  believe  the 
defendant's  testimony  rebuts  the  statutory 
presumption  of  fraudulent  intent 


(7  Ga.  App.  808) 

SMITH  V.  STATE.    (No.  2,005.) 
(Conrt  of  Appeals  of  Georgia.    Jane  14,  1910.) 

(8vUabu9  by  the  Court,) 

1.  SxnnciENCT  of  Evidence. 

The  evidence  anthorized  the  verdict 

2.  Gbounds  for  New  Tbial. 

The  other  grounds  of  the  motion  for  new 
trial,  80  far  as  approved  and  as  corrected  by 
the  trial  judge,  present  no  sufficient  reasons 
for  reversal. 

Error  from  Superior  Ck>urt  Cobb  County; 
N.  A.  Morris,  Judge. 

Minnie  Smith  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

See,  also,  66  S.  E.  556. 

€k>ber  &  Griffin,  for  plaintiff  in  error.  J. 
P.  Brooke,  Sol.  Cen.,  for  the  Stata 

POWELL,  J.    Judgment  affirmed* 


(7  Qfu  App.  Ml) 

CRUMPTON  V.  STATE.     (No.  2,637.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(8ylJahu9  hy  the  Court.) 

Cbiminal  La.w   (I   1103*)  — Brief  of   Evi- 
dence. 

There  being  no  legal  brief  of  the  evidence, 
and  the  errors  assigned  being  dependent  upon 
the  evidence,  the  judgment  is  affirmed. 

[EJd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  2881-2884 ;    Dec.  Dig.  |  1103.*] 

Brror  from  Superior  Court,  Paulding  Coun- 
ty ;  Price  Eklwards,  Judge. 

Ton  Crumpton,  alias  Ck)mpton,  was  con- 
victed of  crime,  and  brings  error.    Affirmed. 

W.  K  Spinks  and  A.  L.  Bartlett,  for  plain- 
tiff in  error.  W.  K.  Fielder,  Sol.  Gen.,  for 
the  State. 

POWELL,  J.  The  failure  to  comply  with 
the  provisions  of  section  5488  of  the  Civil 


Code  as  to  the  preparation  of  the  brief  of 
the  evidence  is  so  flagrant  and' palpable  as 
to  forbid  this  court's  eKaminlng.  the  facts. 
See  Lanham  v.  Presley  (No.  2,314,  this  day 
decided)  68  S.  B.  4^18;  and  cases  there  cited. 
However,  we  may  say,  in  passing,  that  the 
defendant  was  lawfully  convicted  of  the 
very  heinous  crime  with  which  he  was 
charged. 
Judgment  affirmed. 


<7  Oa.  App.  780> 
ROME  RT.  ft  LIGHT  CO.  v.  BARRETT. 

(No.  2,374.) 

(Court  of  Appeals  of  Creorgia.    June  14,  1910.) 

(ByUabus  by  the  Court,) 

Review  on  Appeal. 

The  questions  of  law  made  by  the  assign- 
ments  of  error  are  neither  novel  nor  of  gener- 
al interest  The  verdict  is  strongly  supported 
by  the  evidence,  and  no  error  of  law  appears 
of  sufficient  gravity  to  justify  the  grant  of  aor 
other  trial. 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  Milton  Barrett  against  the  Rome 
Railway  &  Light  Company.  Judgment  for 
plaintiff,  and.  defendant  brings  error.  Af- 
firmed. 

Dean  &  Dean,  for  plaintiff  In  error.  C. 
T.  Clements  and '  Maddox  ft  Doyal,  for  de- 
fendant in  error. 

HILU  C.  J.    Judgment  affirmed. 


(7  Qa.  App.  812> 
BANKS  V.  STATBl     (No.  2,634.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.> 

(Syllahus  hy  the  Court,) 
Cbiminax.    Law     (J    552*)-— CibcumstantIai. 

EiVIDENCE. 

The   case   is   controlled    by   Cnmmings    v.. 
State,  110  6a.  298,  35  S.  E.  117. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,. 
Cent.  Dig.  f  1259 ;    Dec.  Dig.  |  652,*) 

Error  from  City  Court  of  Hartwell ;  W.  L. 
Hodges,  Judge. 

Will  Ban]£S  was  convicted  of  crime,  and 
brings  error.    Reversed. 

A.  S.  Skelton,  for  plaintiff  in  error.  J, 
Rod  Slcelton,  Sol.,  for  the  State. 

POWELL,  J.  The  decision  in  Cummings 
V.  State,  110  Ga.  293,  35  S.  E.  117,  is  in  the 
following  language:  "Though  the  staters 
evidence  very  strongly  and  conclusively 
tended  to  establish  the  fact  that  tracks  seen 
near  the  place  of  the  crime,  and  which  must 
have  been  made  on  the  night  it  was  com* 
mitted,  corresponded  In  minute  particulars 
with  shoes  belonging  to  the  accused,  this^ 
without  more,  was  not  sufficient  to  show, 
to  the  exclusion  of  every  other  ^reasonable 
hypothesis,  that  he  committed  the  crime.*^ 
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Thl8  language  could  not  correspond  more 
closely  with  the  only  proposition  involved  In 
the  present  case,  if  it  had  been  written  upon 
the  record  now  before  us,  instead  of  hav- 
ing been  written  on  the  record  in  the  Gum- 
mlDgs  Case.  In  obedience  to  this  authority, 
the  judgment  is  reversed. 
Judgment  reversed. 


(7  Ga.  App.  78t) 

SMITH  et  al.  v.  STATEL    (So.  2,391.; 
(Court  of  Appeals  of  Georgia.    Jmie  14,  1910.) 

(8yllahu9  hy  the  Court.) 

CrIICINAX.    IiAW    (I    511^)— BVIDENCB    OF    AO- 
COMPLICE— OOKBOBOBATION— S  UFJriOlENCY. 

The  circumstances  corroborative  of  the  tes- 
timony of  an  aocompllce  were  insufficient  to  au- 
thorize the  conviction  of  the  defendant  of  the 
offense  of  borglary.  While  the  law  cannot  lay 
down  a  mle  to  measure  the  extent  of  corrobora- 
tion necessary,  still  where  the  only  witness  In 
a  felony  case  Is  confessedly  an  accomplice  the 
corroborating  circumstances  are  not  sufficient  to 
dispense  with  another  witness,  unless  they  are 
sucb  as  to  connect  the  defendant  with  the 
crime.  It  is  not  sufficient  for  a  witness  to  cor- 
roborate as  to  the  time,  place,  and  circumstances 
of  a  transaction,  if  there  is  nothing  except  the 
statement  of  the  accomplice  to  show  any  con- 
nection of  the  prisoners  Uierewith. 

[Ed.  Note.--For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  |  1128 ;   Dec  Dig.  |  511.*] 

Error  from  Superior  Court,  Taliaferro  Goun- 
tj;  D.  W.  Meadow,  Judge. 

Paul  Smith  and  others  were  oonvlcted  of 
burglary,  and  bring  error.    Beversed. 

Hawes  Cloud  and  J.  A.  Beazley,  for  plain- 
tiffs in  error.  Tbos.  J.  Brown,  SoL  Gen.,  for 
the  State. 

BUSSELL,  J.  The  defendants  were  con- 
victed of  burglary.  One  Ad  O'Bear  had  been 
convicted  of  burglarizing  a  certain  store- 
house and  of  taking  therefrom  a  certain  pis- 
tol and  some  money.  At  a  subsequent  term 
of  the  court  the  present  plaintiffs  in  error 
were  indicted,  and  at  the  trial  O'Bear  testi- 
fied that  they  entered  the  store  while  he 
watched.  Naturally  the  case  turned  upon 
whether  there  was  a  sufficiency  of  corrobo- 
rating circumstances  to  dispense  with  another 
witness.  We  are  of  the  opinion  that  the  cir- 
cumstances relied  upon  by  the  state  are  in- 
sufficient, when  taken  by  themselves,  to  lead 
to  the  inference  that  the  defendants  were  im- 
plicated in  its  commission.  That  must  be  the 
.true  test,  because  primarily  an  acccHnpUce 
must  be  corroborated  by  another  witness,  and 
the  corroborating  circumstances  necessary  to 
take  the  place  of  this  second  witness,  being 
only  in  the  .nature  of  a  substitute  for  other 
witnesses,  must  (as  the  testimony  of  such 
witnesses  would  be  required  to  do)  connect 
the  accused  with  the  commission  of  the 
crime.  Pen.  Code  1896,  f  991,  declares  that: 
"The  testimony  of  a  single  witness  is  gener- 
ally sufficient  to  establish  a  fact  Excep- 
tions to  this  rule  are  made  in  specified  cases. 


such  as  to  convict  of  treason  or  perjury,  and 
in  any  case  of  felony  where  the  only  witness 
is  an  accomplice;  in  these  cases  (except  in 
treason)  corroborating  circumstances  may  di»- 
pense  with  another  witness.'*  It  is  plain 
that  the  testimony  of  a  corroborating  wit- 
ness, if  one  can  be  had,  must  in  some  way 
connect  the  defendant  with  the  crime,  and 
the  same  requirement  must  be  applied  to  cor- 
roborating circumstances,  if  such  (instead  of 
another  witness  to  the  direct  fact  of  the 
felony)  are  relied  upon. 

While  alight  evidence  that  the  crime  was 
committed  by  the  defendants  and  identifying 
them  with  it  may  sufficiently  corroborate  the 
accomplice  and  authorize  a  verdict  of  guilty, 
and  while  the  law  cannot  fix  an  exact  rule 
by  which  to  measure  the  amount  of  corrobo- 
ration necessary,  the  nature  of  the  corrobo- 
rative evidence  is  well  defined.  The  testimony 
must  be  such  as,  independently  of  the  testi- 
mony of  the  accomplice,  to  lead  to  the  infer- 
ence that  the  defendant  is  guilty.  It  must  in 
some  way  connect  the  defendant  with  the 
criminal  act  As  this  court  held  in  Altman 
V.  State,  5  Ga.  App.  838,  68  S.  E2.  928:  *The 
rule  is  well  settled  that  the  testimony  of  an 
accomplice  in  a  felony  case  must  be  corrob- 
orated by  some  independent  fact  ordrcum- 
stance  which,  taken  by  itself,  leads  to  the 
inference,  not  only  that  a  crime  has  been 
committed,  but  that  the  defendant  is  impli- 
cated in  its  commission.  Proof  of  the  corpus 
delicti,  independently  of  the  evidence  of  the 
accomplice^  is  corroborative  of  the  guilt  of 
the  accomplice,  but  does  not  at  all  corrob- 
orate his  testimony  as  to  the  guUt  of  an- 
other.** In  the  present  case  the  accomplice 
was  corroborated  by  the  fact  that  the  tracks 
of  more  than  one  man  were  seen  near  the 
window  through  which  the  store  was  opened. 
But  there  was  no  marks  of  identity  indicat- 
ing that  the  tracks  were  made  by  either  of 
these  defendants;  indeed,  no  evidence  by 
whom  they  were  made.  For  this  reason  the 
tracks  failed  to  connect  the  defendants  with 
the  crime. 

In  the  next  place,  while  it  Is  a  suspicious 
circumstance  that  the  defendants  stayed  out 
all  night  in  the  woods,  and  did  not  go  home 
the  night  the  burglary  was  committed,  this 
does  not  in  any  way  connect  them  with  the 
burglary,  and  is  not  inconsistent  with  the  in- 
nocence of  the  accused.  The  fact  that  these 
defendants  stayed  out  all  night,  and  that  a 
portion  of  the  time  Ad  O'Rear  was  with 
them,  does  not  prove,  or  even  necessarily  lead 
to  the  inference,  that  the  defendants  were 
with  him  at  the  time  of  the  burglary,  be- 
cause the  evidence  shows  that  the  defendants 
left  him  at  Grenie's  house  before  they  went 
to  the  woods,  and  it  is  probable  that  time 
enough  elapsed  for  him  to  have  committed 
the  burglary  before  he  returned  to  them  in 
the  woods.  Nor  does  the  fact  that  certain 
cans  were  found  in  the  path  which  the  de- 
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fendants  took  In  going  to  the  woods,  which 
had  probably  been  contained  in  the  store 
burglarized,  necessarily  raise  the  inference 
that  the  defendants  participated  in  the  bur- 
glary, or  even  that  they  were  guilty  of  the 
offense  of  receiving  stolen  goods,  by  reason 
of  the  fact  that  they  knew  they  had  been 
taken  out  of  the  store.  The  case  at  bar  is 
quite  similar  to  that  of  Ghilders  v.  State,  52 
6a.  106,  in  which  it  was  held  that  in  a  case 
of  felony,  where  the  only  witness  implicating 
the  prisoners  is  himself  avowedly  guilty,  the 
corroborating  circumstances  necessary  to  dis- 
pense with  another  witness  must  be  such  as 
go  to  connect  the  prisoner  with  the  offense. 

We  are  of  the  opinion,  therefore,  that  the 
corroborating  circumstances  in  this  case  were 
insufficient  in  their  natiure  to  authorize  the 
conviction  of  the  defendants.  The  law  does 
not  fix  the  amount  of  corroboration  necessary 
In  such  a  <case,  but  it  does  require  that  the 
nature  of  the  corroborative  evidence  shall  be 
such  as  to  connect  the  accused  with  the  crim- 
inal act,  and  such  as  necessarily  to  lead  to 
that  inference. 

Judgment  reversed. 


(7  Ga.  App.  786) 

HUDGINS  T.  STATE.     (No.  2,461.) 
(Court  of  Appeals  of  (Georgia.    Jane  14,  1910.) 

(Syllahu9  J)y  the  Court.) 

Cbikinal  Law  (J  1159*)— Weight  of  Evi- 
dence—Question  FOB  Jury. 

While  a  witness  may  be  impeached  by  dis- 
proving the  facts  testified  to  by  him,  the  at- 
tempted impeachment  is  a  failure,  no  matter 
how  many  witnesses  may  deny  the  facts  testified 
'  to  by  such  witnesses,  if  the  jury  at  last  be- 
lieves the  witness  sought  to  be  impeached.  Al- 
though only  one  witness  testified  in  behalf  of 
the  state,  and  two  witnesses  gave  testimony  in 
behalf  or  the  defendant  directly  contrary  to 
the  testimony  of  the  state's  single  witness, 
yet,  the  credibility  of  the  witnesses  being  ex- 
clusively with  the  jury,  the  inference  that  the 
state's  witness  was  not  impeached  is  conclusive, 
and  there  was  no  error  in  refusing  to  disturb 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  3074-^083;  Dec.  Dig.  ^ 
1159.*] 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Mrs.  Richard  Hudgins  was  convicted  of 
an  Illegal  sale  of  Uquor,  and  brings  error. 
Affirmed. 

B.  P.  Gaillard,  Jr.,  for  plaintiff  in  error. 
W.  A.  Charters,  Sol.  Gen.,  and  F.  M.  John- 
son, for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  a  violation  of  the  prohibition  law ;  one 
witness  testifying  that  he  bought  whisky 
from  her  upon  a  designated  occasion  and 
paid  60  cents  for  it.  He  named  several  per- 
sons who  were  present  at  the  time.  Two 
witnesses  testified  for  the  defendant,  identi- 
fying the  same  time  and  place  and  the  same 


persons  us  being  present,  and  swore  positive- 
ly that  the  witness  did  not  purchase  any 
whisky  from  her.  The  Jury  found  the  de- 
fendant guilty,  and  it  is  now  insisted  by  her 
counsel  that  the  presumption  of  law  is  that 
these  witnesses  were  worthy  of  belief,  and 
therefore  their  evidence  had  the  effect  of 
impeaching  Cain,  the  only  witness  for  the 
state,  who  swore  to  the  sale  of  liquor. 

It  is  insisted  (we  assume,  seriously)  that 
Cain  is  impeached,  because,  under  the  pro- 
visions of  section  1025  of  the  Penal  Code, 
the  facts  testified  to  by  him  were  disproved. 
The  only  trouble  with  the  argument  is  that 
the  whole  question  of  impeachment  in  all  of 
its  phases  is  exclusively  for  the  jury;  and 
while  the  disproving  of  facts  testified  to  hy 
the  witness  is  one  of  the  methods  of  im- 
peachment provided  by  law,  still,  inasmuch 
as  the  jury  are  the  sole  judges  of  'tlie  cred- 
ibility of  every  witness,  under  this  method 
one  witness  might  impeach  25  who  swore 
directly  to  the  contrary  of  the  testimony  of 
the  single  witness.  It  is  not  a  question  of 
numbers,  but  a  question  of  which  witness 
or  which  testimony  the  jury  believes.  The 
fact  that  in  this  case  the  jury  found  the  de- 
fendant guilty  on  the  testimony  of  Cain  alone, 
although  two  witnesses  swore  that  what  he 
testified  was  not  true,  is  proof  conclusive, 
from  a  legal  standpoint,  that  the  jury  did 
not  consider  that  what  he  had  testified  had 
been  disproved.  Measured  by  the  rule  of 
impeachment  and  the  right  and  duty  of  the 
jury  in  the  premises,  the  verdict,  under  the 
circumstances,  affords  conclusive  evidence 
that  the  attempt  to  impeach  was  a  failure, 
if  the  testimony  of  the  witnesses  for  the  de- 
fendant is  considered  as  being  used  only  for 
that  purpose.  ■ 

There  is  a  wide  difference  between  im- 
peachment and  an  effort  to  Impeach.  The 
credibility  of  witnesses  is  a  matter  so  ex- 
clusively within  the  province  of  the  jury  that 
an  attempt  to  impeach  (no  matter  which  of 
the  three  statutory  methods  of  impeachment 
Is  attempted)  does  not  amount  to  an  actual 
impeachment,  unless  the  result  shows  that 
the  faith  of  the  jury  in  the  testimony  of  the 
witness  sought  to  be  impeached  was  destroy- 
ed. There  is  no  unusual  feature  about  this 
case.  It  is  but  an  exemplification  of  the  gen- 
eral rule,  which  wisely  permits  the  jury  to 
pass  upon  the  credibility  of  witnesses.  We 
held  hi  Jolly's  Case,  5  6a.  App.  454,  63  S.  E. 
520:  '*The  determination  of  the  credibility  of 
the  witnesses  is  so  exclusively  within  the 
province  of  the  jury  that  the  verdict  finding 
a  defendant  guilty  is  not  affected  by  the 
fact  that  that  verdict  is  supported  by  the  tes- 
timony of  only  one  witness,  whose  testimony 
is  directly  in  confiict  with  a  large  number  of 
witnesses,  who  had  equal  opportunity  of 
knowing  the  facts,  and  who,  so  far  as  ap- 
pears from  the  record,  are  worthy  of  credit 
In  the  absence  of  any  error  on  the  part  of 
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the  court,  or  any  Irregularity  which  may 
have  prejudiced  the  defendant,  such  a  Ter- 
dlct,  approved  by  the  trial  Judge,  is  absolute- 
ly conclusive,  because  this  court  is  without 
Jurisdiction  to  review  a  finding  upon  the 
facts,  which  is  supported  by  sufficient  evi- 
dence.** 
Judgment  affirmed. 


(7  Ga.  App.  774) 

WASHINGTON   POST  CO.   v.    SORRBIiLS. 

(No.  2,312.) 

(Gourt  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllabus  hy  the  Court.) 

Bales  (|  88*)  —  Rescission  of  Contkact  — 
Fraud. 

The  law  applicable  to  the  undisputed  facts 
demanded  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §  77;    Dec.  Dig.  S  38.*] 

Error  from  Superior  Gourt,  Clarke  Coun- 
ty;  G.  H.  Brand,  Judge. 

Action  by  the  Washington  Post  Company 
against  R.  P.  Sorrells.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Washington  Post  Company  sued  Sorrells 
In  a  Justice's  court  on  a  written  contract, 
by  which  the  defendant  agreed  to  pay  $58 
for  a  copy  of  the  "Executive  Edition  of  the 
White  House  Gallery  of  Official  Portraits  of 
the  Presidents."  The  judgment  In  the  Jus- 
tice's court  was  adverse  to  the  plaintiff,  and 
It  sued  out  a  writ  of  certiorari  to  the  superi- 
or court.  The  certiorari  was  overruled,  and 
to  this  Judgment  plaintiff  excepted.  The  un- 
disputed facts  are  as  follows : 

The  defendant  entered  into  a  contract  to 
buy  the  portraits  In  question,  induced  to  do 
so  by  a  statement  of  the  agent  of  the  plain- 
tiff that  he  had  shown  the  work  to  the  de- 
fendant's wife  and  daughter,  and  that  they 
were  well  pleased  with  the  portraits  and  had 
authorized  the  agent  to  tell  him  to  purchase 
them.  Relying  upon  the  truth  of  this  state- 
ment, he  signed  the  contract.  Upon  his  re- 
turn home  on  the  night  of  the  day  on  which 
he  signed  the  contract,  he  discovered  that 
the  agent  had  not  had  a  conversation  with 
any  member  of  his  family  on  the  subject  of 
purchasing  the  x)ortralt8,  and  the  agent  ad- 
mitted to  him  next  morning  that  the  entire 
statement  was  untrue.  The  defendant  imme- 
diately demanded  a  surrender  of  the  con- 
tract or  order,  which  was  still  in  the  posses- 
sion of  the  agent.  The  agent  refused  to  sur- 
render it,  and  thereupon  the  defendant 
stated  to  him  that,  the  contract  having  been 
procured  t>y  falsehood  and  fraud,  he  was  not 
bound  by  it,  and  that  he  would  under  no  cir- 
cumstances accept  the  portraits  if  they  were 
shipped;  and  he  immediately  wrote  to  the 
plaintiff,  insisting  on  a  rescission  of  the  con- 
tract, and  stating  as  his  reasons  the  fraud 
that  had  been  practiced  upon  him,  that  nei- 
ther his  wife  nor  daughter  wanted  the  work. 


that  it  was  absolutely  worthless  to  him,  and 
that  he  had  been  induced  to  order  the  por- 
traits solely  by  the  false  statements  made 
to  him  by  the  agent  The  plaintiff,  however, 
refused  to  consent  to  a  .rescission. 

As  stated,  the  foregoing  facts  were  not  dis- 
puted. The  plaintiff  contended  that  the  de- 
fendant was  bound,  because  the  contract  pro- 
vided that  it  was  •*not  subject  to  cancella- 
tion," and  that  the  motive  with  which  the 
defendant  made  the  contract  was  no  part  of 
the  consideration,  and  that,  even  admitting 
the  fraud,  the  defendant  was  not  damaged  or 
Injured  thereby,  and  the  case  was  one  of 
damnum  absque  injuria. 

Ster)hen  C.  Upson,  for  plaintiff  In  error. 
Henry  C.  Tuck,  for  defendant  In  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  It  is  not  to  be  doubted  that  there  is 
a  clear  distinction  sometimes  between  the 
motive  that  may  Induce  one  to  enter  into  a 
contract  and  the  consideration  of  the  con- 
tract, and  ordinarily  the  motive  with  which 
one  party  enters  into  a  contract  is  no  part 
of  the  consideration,  and,  as  Judge  Nisbet 
expresses  it,  in  Austell  v.  Rice,  5  Ga.  472,  "a 
disappointment  of  the  motive  l>y  the  fraudu- 
lent misrepresentations  of  the  plaintiff,  is 
not  a  fraud  upon  the  contract,  and  is  not 
available  as  a  defense."  Motive  "does  not 
enter  into  the  contract  at  all.  The  contract 
is  to  be  viewed  as  it  would  be  had  there  been 
no  such  motive.  The  conclusion  is  therefore 
irresistible  that.  If  there  was  a  fraud  upon 
that  motive,  it  is  not  a  fraud  upon  the  con- 
tract, and  cannot  be  set  up  in  avoidance  of 
it"  We  do  not  think,  however,  that  this 
principle  controls  this  case.  Here  It  was 
admitted  that  the  contract  was  procured  by 
a  deliberate  falsehood.  The  plaintiff,  through 
its  agent  was  therefore  guilty  of  moral  as 
well  as  legal  fraud.  It  is  a  universal  prin- 
ciple of  law  that  fraud  voids  all  contracts. 
As  happily  expressed :  "Fraud  is  a  cause  of 
nullity  of  the  agreement  when  the  strata- 
gems practiced  by  one  of  the  parties  are  such 
that  it  is  evident  that  without  such  strata- 
gems the  other  party  would  not  have  con- 
tracted." 2  Chitty  on  Contracts,  p.  1043, 
note  "I."  The  defendant  lu  making  the  con- 
tract did  so  relying  upon  the  truth  of  the 
statement  made  by  the  agent  to  him  that  his 
wife  and  daughter  had  seen  the  work  and 
desired  him  to  make  the  purchase.  The 
agent  of  the  plaintiff  adopted  this  stratagem 
of  deception  to  induce  the  defendant  to  make 
the  contract.  Surely  the  law  will  not'  com- 
pel one  to  keep  a  contract  which  has  been  in- 
duced by  both  moral  and  legal  fraud,  evi- 
denced by  admittedly  false  representations 
made  for  the  sole  purpose  of  accomplishing 
the  fraud,  because  belief  in  the  truth  of  such 
false  representations  was  the  motive  for  the 
making  of  the  contract    Of  course.  It  is  well 
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settled  that  both  fraud  and  injury  must  co- 
exist to  invalidate  a  written  contract  But, 
If  the  fraud  produces  any  injury  at  all  as  a 
result,  it  will  be  suflacient 

In  this  case  it  \^  not  controverted  that 
the  portraits  of  the  Presidents  were  entirely 
useless  to  the  def^idant  If  they  were  use- 
less to  him,  this  affected  the  consideration  of 
the  contract  It  was  not  shown  by  the  evi- 
dence that  they  were  useful  to  anybody,  or 
had  any  market  value.  If  they  had  a  market 
value,  and  the  defendant  could  have  sold 
them  for  what  he  paid  for  them,  he  would 
still  have  been  put  to  some  trouble  and  in- 
convenience in  making  a  sale.  It  is  probable 
that  the  portraits  did  not  have  any  market 
value;  for  the  assumption  that  they  did  is 
somewhat  inconsistent  with  the  extreme  and 
unreasonable  conduct  of  the  plaintiff  in  at- 
tempting to  hold  the  defendant  to  the  con- 
tract which  was.  admittedly  induced  by  false 
representations.  It  seems  to  us  that  the  de- 
fendant, under  the  admitted  facts  of  the 
case,  was  entitled,  in  equity  and  good  con- 
science, to  a  rescission  of  the  contract  Be- 
fore the  contract  had  been  forwarded  by  the 
agent  to  the  principal,  the  agent  was  charged 
with  his  fraud  and  admitted  it  and  was  re- 
quested to  rescind.  Upon  his  refusal  to  do 
so  he  was  notified  that  the  defendant  would 
not  pay  for  the  portraits.  Before  any  ex- 
pense had  been  incurred  by  the  plaintiff,  or 
any  steps  taken  for  the  performance  by  it 
of  the  contract,  it  was  also  notified  by  the 
defendant,  in  writing,  of  the  fraud  perpetrat- 
ed on  him  by  the  agent  While  the  contract 
provided  that  it  was  not  subject  to  cancella- 
tion, yet  we  think,  for  the  reasons  stated,  it 
was  subject  to  rescission  at  the  instance  of 
the  party  defrauded. 

Judgment  aflirmed. 


(7  Ga.  App.  799)  « 

ISAACS   V.    STATE.      (No.    2,583.) 
(Court  of  Appeals  of  Oeorgia.    June  14,  1910.) 

(8yUabu9  ty  the  Court,) 

l  iwdictment  and  information  (f  202*)— 
Waives  of  Defeci»— Insufficiency  of  Ac- 
cusation. 

The  accusation  was  sufficient  to  withstand 
a  general  demurrer.  Even  if  a  further  amend- 
ment bad  been  required,  a  special  demurrer, 
pointing  out  the  defect  insisted  upon  should  have 
been  filed.  One  who  waives  his  right  to  be  tried 
upon  an  accusation  perfect  in  form  as  well  as  in 
substance,  and  takes  his  chances  of  acquittal, 
will  not  be  heard,  after  conviction,  to  urge 
defects  In  the  accusation  unless  those  defects 
are  so  great  that  the  accusation,  by  reason  of 
its  failure  to  charge  any  offense,  is  absolutely 
void. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  640,  645;  Dec. 
Dig.  S  202.*] 

2.  False  Pbbtenses  (§§  5,  27*)— Acousation— 
Suffioiknct—*  •  Fraudulently. *  * 

While  it  is  essential  that  an  accusation 
charging  a  violation  of  section  670  of  the  Penal 
Code   shidl  state  that  tlie   representations  by 


means  of  which  another  was  defrauded  or  cheat- 
ed were  made  with  intent  to  defraud,  an  aver- 
ment that  the  representations  were  fraudulently 
made  meets  the  requirement  in  this  particular. 
A  representation  'fraudulently"  made  is  one 
made  both  with  intent  to  deceive  and  to  defraud. 
To  defraud  necessarily  includes  to  deceive.  One 
cannot  t>e  defrauded,  unless  he  is  deceived  in 
some  respect. 

[Ed.  Note.— For  other  cases,  see  False  Pretens- 
es, Cent  Dig.  IS  3,  32;   Dec  Dig.  §§  5,  27.* 

For  other  definitions  see  Words  and  Phrases, 
vol.  8,  pp.  2955-2957.] 

3.  False  Pbetenses  ({  49*)— EiVinsNCE--SuF- 

FICIENCY. 

The  evidence  authorized  the  verdict,   and 
there  was  no  error  in  refusing  a  new  trial. 

[Bid.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec.  Dig.  §  49.*] 

Error  from  City  Court  of  Ashbum;  R.  L. 
Tipton,  Judge. 

A.  Isaacs  was  convicted  of  cheating  and 
swindling,  and  brings  error.    Affirmed. 

W.  T.  Williams  and  Jno.  B.  Hutcheson,  for 
plaintifT  in  error.  J.  A.  Comer,  SoL,  for  the 
State. 

RUSSELL,  J.  The  defendant  in  the  court 
below  was  convicted  of  the  offense  of  cheat- 
ing and  swindling.  According  to  the  al- 
legations of  the  accusation  he  "did  then  and 
there  commit  the  offense  of  cheatiui^  and 
swindling  by  means  of  certain  false  and 
fraudulent  representations  then  and  there 
knowingly  made  by  the  said  A.  Isaacs  to  the 
said  G.  R.  Luke,  to  wit,  by  knowingly,  false- 
ly, and  fraudulently  representing  to  the  said 
G.  R.  lAike  that  a  certain  Imitation  diamond 
stud,  then  and  there  in  the  possession  of  the 
said  A.  Isaacs,  was  in  i>oint  of  fact  a  genuine 
diamond  stud,  and  did  then  and  there  by 
said  false  and  fraudulent  representation, 
then  and  there  knowingly  made  by  the  said 
A.  Isaacs,  defraud  and  cheat  the  said  G.  R. 
Luke,  and  damage  the  said  G.  R.  Luke  In 
the  sum  of  $135,  for  that,  by  said  false  and 
fraudulent  representation  then  and  there 
knowingly  made  by  the  said  A.  Isaacs  to  the 
said  G.  R.  Luke,  the  said  G.  R.  Luke  was 
then  and  there  Induced  and  persuaded  to  ex- 
change and  trade  to  the  said  A.  Isaacs,  for 
the  said  imitation  diamond  stud,  one  certain 
genuine  diamond  ring,  then  and  there  the 
property  of  the  said  G.  R.  Luke,  and  of  the 
value  of  $135."  The  defendant  demurred  gen- 
erally to  this  accusation  upon  the  ground 
that  it  charged  no  offense  against  the  laws 
of  the  state  of  Georgia,  and  because  the 
facts  charged  constitute  no  violation  of  any 
penal  law  of  the  state.  The  trial  judge  over- 
ruled this  demurrer,  after  the  accusation 
had  been  amended  so  as  to  charge  the  of- 
fense in  the  language  above  quoted,  and  the 
accused,  by  exceptions  preserved  pendente 
lite,  complains  that  the  Judge  erred  in  not 
quashing  the  accusation. 

1.  The  special  point  now  insisted  upon  is 
tSiat  the  court  erred  in  overruling  the  de- 
murrer, because  the  accusation  did  not  con- 
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tain  a  statement  of  all  the  facts  essential  to 
cbarge  the  offense  of  cheating  and  swindling 
by  false  representations,  as  penalized  by  sec- 
tion 670  of  the  Penal  Code,  and  especially 
because  the  accusation  falls  to  charge  that 
the  statements  made  by  the  defendant  were 
made  with  Intent  to  deceive  and  defraud. 
The  cases  of  Goddard  y.  State,  2  Ga.  App. 
154,  58  S.  B.  301,  and  Jacobs  v.  State.  4  Ga. 
App.  509(2),  61  S.  B.  924,  are  cited  In  sup- 
port of  this  proposition.  We  are  of  the 
opinion  that  there  was  no  merit  In  the  de- 
murrer, and  that  the  cases  cited  above  are 
not  apposite.  The  statement  in  regard  to 
the  representation  Is  also  qualified  by  the 
allegation  that  the  representation  was  made 
for  the  purpose  of  cheating  and  swindling 
the  prosecutor,  because  It  is  averred  that  the 
representation  charged  to  have  been  made 
by  the  defendant  was  all  false  and  fraudu- 
lent, and  was  made  for  the  purpose  of  de- 
frarkling  said  G.  R.  Luke. 

2.  There  Is  no  merit  in  the  point  that  the 
accusation  falls  to  charge  that  the  state- 
ments made  by  the  defendant  were  mieide 
with  Intent  to  deceive  and  defraud.  As  ap- 
pears from  the  wording  of  the  accusation.  It 
Is  expressly  alleged  that  the  representations 
made  by  Isaacs  were  knowingly,  falsely,  and 
ftandulently  made,  that  the  cheating  was  ac- 
complished by  the  fraudulent  representations 
referred  to,  and  that  the  damage  which  Luke 
sustained  was  due  to  these  fraudulent  repre- 
sentations. In  that  by  reason  thereof  the 
prosecutor  was  induced  to  make  the  ex- 
change by  which  he  gave  a  diamond  worth 
$135  for  a  glass  stud  pin  worth  $1.50  at 
wholesale.  It  Is  essential.  In  any  case  of 
cheating  and  swindling  which  comes  under 
the  provisions  of  section  670  of  the  Penal 
Code,  that  it  shall  be  alleged  that  the  state- 
ments by  which  another  was  defrauded  were 
made  with  intent  to  deceive.  But  it  is  not 
at  all  necessary  that  any  particular  verbiage 
shall  be  used,  provided  the  Idea  Is  clearly 
and  definitely  conveyed  by  the  language  which 
is  employed.  In  the  accusation  now  before 
us  it  is  distinctly  stated  more  than  once  that 
the  representations  made  by  the  defendant 
were  knowingly  false  and  fraudulent  If  the 
statements  made  were  fraudulent,  they  must 
have  been  made  with  Intent  to  deceive  and 
defraud.  Any  statement  made  fraudulently 
is  made  with  the  intention  that  it  shall  both 
deceive  and  defraud.  One  cannot  be  def raud« 
ed  who  acts  wltii  absolutely  perfect  knowl- 
edge of  all  the  facts  relating  to  the  transac' 
tlon,  even  though  he  may  happen  to  sustain 
lossL  In  such  a  case  he  may  use  bad  Judg- 
ment, but  he  acts  upon  a  knowledge  of  the 
truth.  One  must  be  deceived  in  order  to  be 
defrauded.  "To  defraud"  Includes  to  de- 
ceive. While  the  accusation  in  the  present 
case  does  not  In  terms  charge  that  the  rep- 
resentations were  made  by  the  defendant  with 
intent   to  deceive.  It  states   it  even  more 


strongly  by  alleging  that  the  representations 
made  by  the  defendant  were  fraudulent  In 
the  case  of  Wood  v.  State,  48  Ga.  192,  on 
page  207  of  the  opinion,  15  Am.  Rep.  664, 
"fraudulent"  Is  defined  as  something  that 
will  deceive,  cheat,  and  mislead;  Inducing 
belief  In  what  Is  not  .true  and  causing  one 
to  act  upon  such  belief.  In  West  v.  Wright 
06  Ind.  339,  it  was  held  that  the  allegation 
that  lands  were  knowingly,  falsely,  and 
fraudulently  represented  to  be  clear  of  in- 
cumbrance was  equivalent  to  the  cbarge  that 
the  representations  were  made  with  intent  to 
deceive.  Inasmuch  as  accusatfons  In  the  sev- 
eral dty  courts  are  amendable,  the  defend- 
ant if  he  thought  best  to  have  the  accusa- 
tion fuller  in  any  respect  should  have  spe- 
cially demurred,  and  called  the  attention  of 
the  lower  court,  as  he  has  called  the  atten- 
tion of  this  court  to  the  specific  defect  in- 
sisted upon.  Bven  if  the  accusation  had  not 
been  full  enough  in  some  of  the  essentials 
pointed  out  in  the  Goddard  and  Jacobs  Cases, 
supra,  it  was  full  enough  to  withstand  a  gen« 
eral  demurrer,  and  the  ruling  in  the  case  of 
Lanier  v.  State,  5  Ga.  App.  472,  63  S.  E.  586, 
applies.  There  was  no  error  in  overruling  the 
general  demurrer. 

3.  The  evidence  authorized  the  conviction 
of  the  defendant.  The  case  turned  upon 
whether  the  defendant  knowingly  represent- 
ed that  an  imitation  stud  pin  of  very  insig- 
nificant value  was  a  diamond.  He  stated  it 
was  an  heirloom  in  his  family.  Its  size  In* 
dioated  that  if  it  was  a  diamond.  It  was 
very  valuable.  Another  question  in  the  case 
fairly  submitted  by  the  Judge  was  whether 
or  not  the  prosecutor  had  such  opportunity 
for  investigating  the  spurious  diamond,  be- 
fore the  exchange,  as  that  his  loss  could  not 
be  attributed  to  representations.  Both  these 
issues  the  jury  settled  adversely  to  the  con- 
tentions of  the  defendant.  It  cannot  be  said 
that  the  judge  erred  in  refusing  a  new  trial. 

Judgment  affirmed. 


(7  Ga.  App.  766) 

CENTRAL  OF  GEORGIA  BY.  CO.  T. 
BLACKMAN.  (No.  2,30a) 

(Court  of  Appeals  of  Creorgia.    June  14,  1910.) 

(SyllahuB  hy  the  Court.) 

1.  Question  Not  Decided. 

It  18  a  close  and  doubtful  question  as  to 
whether  a  losing  party  in  a  jury  trial  can  by 
direct  bill  of  exceptions  (and  without  the  inter- 
Tention  of  a  motion  for  a  new  trial)  bring  up 
for  review  alleged  errors  committed  on  the  trial, 
where  it  does  not  appear  that  the  yerdict  was 
necessarily  controlled  by  the  alleged  errors.  The 
point  is  not  decided. 

2.  Trial  (8  260*)r— Refusal  op  Insteuctions. 

A  reversal  will  not  be  granted  because  the 
trial  judge  refused  certain  requests  to  charge, 
where  the  same  matters  are  fully  and  fairly 
presented  in  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  661 ;    Dec  Dig.  {  260.»] 
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8.  Trial   (§    251*)-^IirATBncTioNS— Gsnebai* 

Legal  Pbinciple. 

Though  the  issue  in  the  trial  may  present 
odIt  a  particular  phase  of  a  general  legal  prin- 
ciple which  inyolves  some  things  not  directly 
pertinent  to  the  case  on  trial,  it  is  not  Improper 
tor  the  court  to  state  the  general  principle  to 
the  jury,  provided  he  instructs  them  as  to  its 
particular  application  and  limits  their  investiga- 
tion accordingly. 

[Ed.  Note.^For  other  cases,  see  Trial,  Cent 
Dig.  i  587 ;  Dec  Dig.  §  251.*] 

4.  Master  and   Servant  (S  291*)— Injubus 
TO  Servant— iNSTBUOTioNS. 

In  an  action  by  a  railroad  employ^  for  in- 
juries received  through  the  alleged  negligent  act 
of  a  fellow  servant,  while  it  is  true  that  the 
plaintiff  must  recover  upon  the  particular  neg- 
ligence alleged,  it  is  not  error  for  the  judge  to 
charge  the  jury*  in  accordance  with  aie  stat- 
utes of  this  state  as  construed  by  the  courts, 
that  if  the  plaintiff  shows  that  he  was  free  from 
fault,  and  that  he  was  injured  by  the  alleged 
act  of  the  fellow  servant,  it  is  to  be  presumed, 
until  the  contrary  appears,  that  the  defendant 
was  negligent,  and  that  upon  such  a  state  of 
facts  the  plaintiff  is  prima  facie  entitled  to  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  1136,  1137,  1140;  Dec 
Dig.  fi  291.*] 

6.  Nbolioencb  (§  121*)— Res  Ipsa  Loqxhtur. 
It  is  not  error,  in  a  negligence  case,  to  in- 
struct the  jury  (if  the  facts  make  the  instruc- 
tion appropriate)  that  the  jplaintiff  may  show 
the  defendant's  negligence  from  the  very  hap- 
pening of  the  injurious  act  in  question,  provid- 
ed that  the  most  reasonable  inference  to  be 
drawn  from  the  fact  of  the  thing's  having  hap- 
pened as  it  did  is  that,  if  the  defendant  had  not 
been  nefligent  in  the  particulars  alleged  in  the 
declaration,  the  thing  would  not  so  have  hap- 
pened. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §{  218,  225 ;   Dec  Dig.  §  121.*] 

0.  Negligence  (§  119*)— PBozniATs  Gauss- 
Pleading  AND  Proof. 

If  a  plaintiff  in  a  negligence  case  alleges 
A  single  specific  act  of  negligence  as  the  cause 
of  his  injury,  he  cannot  recover  without  show- 
ing that  that  act  was  .negligent  and  proximately 
contributed  to  the  injury ;  but  if  he  shows  that 
act,  and  shows  that  it  was  not  only  negligent, 
but  also  that  it  materially  and  proximately  con- 
tributed to  his  injury,  he  is  not  precluded  from 
a  recovery  because  other  unalleged  acts  of  the 
defendant  (whether  negligent  or  not)  may  have 
concurred  with  the  act  alleged  in  bringing  about 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  200-216;  Dec  Dig.  §  119.*] 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  B.  C.  Blackman  against  the  Cen- 
tral of  Oeorgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Lawton  &  Cunningham,  for  plaintiff  In  er- 
ror. Osborne  &  Lawrence,  for  defendant  in 
error. 


POWELL,  J.  Blackman  sued  the  railroad 
company  for  personal  injuries.  He  was  a 
boiler  maker  In  the  defendant's  shops.  A 
Pintsch  gas  tank,  such  as  Is  used  to  supply 
gas  on  passenger  cars,  had  become  dented  In 


a  wreck.  The  foreman  ordered  Blackman  t^ 
repair  K  by  a  process  which  be  prescrlbed4 
and  recommended  as  being  safe,  though  U 
was  a  new  process  so  far  as  the  shop  In  ques 
tlon  was  concerned.  Blackman  had  no  spe 
clal  Information  on  the  subject.  He  had  nev- 
er had  any  previous  experience  In  the  repaii 
of  such  tanks.  The  process  he  was  directed 
to  use  was  that  he  should  couple  the  tanl; 
to  the  compressed  air  pipes  In  use  In  the 
shops,  and  then  heat  the  dented  portion,  wltli 
the  view  that,  as  the  heat  softened  the  metal 
In  the  dent,  the  pressure  of  the  air  would 
cause  this  part  of  the  tank  to  come  back  into 
symmetry  with  the  rest  of  Its  contour.  The 
plaintiff  coupled  the  tank  to  the  air  hose, 
built  his  fire  under  the  dent,  and  turned  on 
the  compressed  air  till  the  gauge  which  he 
had  placed  In  the  pipe  line  showed  a  pressure 
of  20  poimds.  The  foreman  came  up,  and, 
seeing  that  the  plaintiff  was  using  only  20 
pounds'  pressure,  opened  wider  the  valve, 
which  turned  on  the  air,  telling  the  plaintiff 
not  to  foe  afraid,  that  the  tank  would  stand  a 
pressure  of  250  pounds.  When  the  foreman 
thus  opened  the  valve,  the  pressure,  as  shown 
on  the  gauge,  rose  rapidly  to  60  pounds.  The 
Indicator  showed  about  this  figure  when  the 
plaintiff  last  looked  at  the  gauge,  and  a  mo- 
ment later  the  'tank  burst  with  a  violent  ex- 
plosion. The  plaintiff  was  Injured ;  but  the 
extent  of  his  Injuries  need  not  be  set  forth, 
as  there  Is  no  complaint  as  to  the  amount  of 
the  verdict. 

The  petition  charged  that  the  defendant 
knew  (actually  or  constructively)  that  the 
tank  was  likely  to  explode  when  a  high  pres- 
sure of  air  was  put  upon  it ;  that  the  plain- 
tiff was  free  from  fault,  was  Inexperienced  In 
the  particular  kind  of  work,  was  excusably 
Ignorant  of  the  dangers  attendant  on  doing 
the  work,  and  was  relying  upon  the  express 
assurances  and  directions  of  the  foreman  that 
the  work  could  be  safely  done;  and  that  he 
could  not  have  avoided  the  Injury  by  any 
reasonable  degree  of  care.  He  made  four  al- 
legations of  negligence:  "(a)  In  putting  plain- 
tiff to  work  on  said  gas  tank  without  giving 
him  proper  warning  and  instruction  as  to 
the  danger  of  said  work  and  the  proper 
means  of  carrying  It  on ;  (b)  in  misinforming 
him  as  to  the  amount  of  pressure  said  gas 
tank  would  bear ;  (c)  In  turning  on  said  com- 
pressed air,  and  thereby  increasing  the  pres- 
sure to  a  highly  dangerous  point,  thereby 
causing  said  explosion;  (d)  In  causing  the 
explosion  of  said  tank  without  warning  or 
notifying  plaintiff  that  It  was  likely  to  ex- 
plode." The  defendant  brings  the  case  to 
this  court  by  direct  bill  of  exceptions,  having 
filed  no  motion  for  new  trial.  No  i>olnt  is 
made  as  to  the  legal  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  There  Is  a  gen- 
eral exception  to  the  final  judgment,  but  no 
assignment  of  error  thereon.  The  plaintiff 
In  error  relies  solely  on  seven  exceptions  to 


•ror  other  eases  see  lame  topic  and  aection  NUMBER  In  Dec.  ft  Am.  Digi.  1907  to  date.  &  Reporter  Indexoi 


Qa4 


CENTRAL  OF  GBOBQIA  BT.  00.  ▼.  BLAOEMAN. 


841 


the  charge  of  the  court,  which  will  he  dis- 
cusBed  In  order. 

The  defendant  In  error  has  moved  to  die- 
mlfls  the  writ  of  error,  on  the  ground  that  a 
direct  hUl  of  receptions  will  not  lie  in  such  a 
case,  that  the  alleged  errors  were  not  such 
as  necessarily  to  have  controlled  the  verdict, 
and  that  a  motion  for  new  trial  was  essential 
to  the  raising  of  the  points  complained  of. 
The  plaintifT  in  error  says  that  the  alleged 
errors  are  properly  for  consideration,  though 
they  do  not  control  the  verdict,  and  that 
there  should  be  a  reversal  If  the  errors  were 
prejudicial,  though  not  necessarily  control* 
ling  within  the  purview  of  the  act  of  1898 
(Acts  1898,  p.  92).  Logically  speaking,  this 
point  ought  to  be  decided  at  the  outset,  and  if 
we  were  at  all  sure  that  we  knew  how  to  de- 
cide It  correctly,  we  would  shape  this  opin- 
ion accordingly;  but  we  have  decided  not  to 
decide  It,  for,  upon  looking  at  the  exceptions, 
we  find  that,  though  they  present  several 
right  difficult  questions,  it  is  easier  to  decide 
them  than  It  is  to  decide  the  point  of  prac- 
tice, and  the  result  we  are  reaching  makes  a 
decision  on  the  practice  question  immaterial 
from  a  practical  standpoint  The  profession 
will  probably  be  willing  to  pardon  this  con- 
fessed judicial  ''dodging,"  if  they  will  only 
undertake  to  form  an  opinion  on  the  question 
of  practice  involved,  in  the  light  of  the  fol- 
lowing decisions:  Ocean  Steamship  Go.  v. 
HamUton,  112  6a.  901,  38  S.  E.  204 ;  Smith: 
V.  Smith,  112  Ga.  851,  37  S.  E.  407 ;  Bay  v. 
Morgan,  112  Qa.  923,  38  S.  E.  335;  Darien 
Bank  v.  Clarke  L.  Co.,  112  Ga.  947,  38  S.  BS. 
863;  Cable  Co.  v.  Parantha,  118  Ga.  913,  45 
8.  E.  787;  Henderson  v.  State,  123  Ga.  739, 
61  a  B.  764;  Anderson  v.  Wyche,  126  Ga. 
393,  55  S.  B.  19;  Cox  v.  Macon  By.  Co.,  126 
Ga.  308,  55  S.  E.  232 ;  Cawthon  v.  State,  119 
Ga.  395,  46  S.  E.  897 ;  Lyndon  v.  Ga.  By.  & 
EHec.  Co.,  129  Ga.  853,  58  S.  B.  1047;  Tay- 
lor V.  Beese,  108  Ga.  379,  33  S.  £1.  917 ;  Tay- 
lor V.  State,  108  Ga.  384,  84  S.  E.  2.  The 
statement  Just  made  Is  not  intended  as  a  re- 
flection on  the  Supreme  Court,  and  involves 
no  such  reflection.  The  general  question  in- 
volved is  one  upon  which  the  judges  of  that 
court  have,  from  time  to  time,  honestly  dif- 
fered, and  It  is  out  of  these  differences  that 
the  doubt  arisea  ODhe  Lyndon  Case,  supra, 
has  effected  a  partial  reconciliation  of  the 
conflicting  views ;  but  a  study  of  the  question 
makes  it  palpable  that  the  reconciliation  is 
till  yet  partial  only. 

2.  The  first  exception  is  to  the  effect  that 
the  court  erred  In  not  giving  to  the  jury  cer- 
tain requested  charges,  instructing  them  that 
the  petition  did  not  allege  certain  acts  as 
negligence,  and  that  no  verdict  in  the  plain- 
tiff's favor  could  be  rendered  on  account  of 
these  unalleged  things.  T'ae  judge  stated  to 
the  jury  the  four  acts  of  negligence  relied  on 
by  tiie  plaintiff,  and  explicitly  Informed  them 
that  the  plaintiff  could  not  recover  for  any 
other  acts.  Indeed,  throughout  the  whole 
charge  the  judge  was  ^tremely  careful  in 


reiterating  to  the  jury  from  time  to  time  that 
the  plaintiff  was  to.be  strictly  confined  to  the 
acts  of  negligence  he  had  alleged.  Instead  of 
excluding  the  few  things  mentioned  in  the 
requests  to  charge,  he  excluded  everything 
not  included  in  the  petition.  We  have  no 
hesitancy  in  saying  that  the  requested  in- 
structions were  fully  covered  by  the  general 
charge. 

3.  The  next  exception  is  that  the  court 
erred  in  charging  the  jury  as  follows:  "The 
defendant  is  not  an  Insurer  against  injury  to 
its  employ^.  Its  duty  is  to  exercise  ordinary 
and  reasonable  care  with  reference  to  places 
to  work  and  things  upon  which  the  servant 
was  required  to  work,  and  to  furnish  reason- 
ably safe  appliances  for  the  use  of  its  em* 
ployte.  If  you  find  from  the  evidence  that 
the  defendant  did  this  in  respect  to  the  ftuU- 
ters  iMX)lvtd  in  this  case,  you  will  find  in  fa- 
vor of  the-  defendant.  If  there  was  a  failure 
on  its  part  to  use  that  sort  of  care,  and  if  an 
injury  occurred  hy  reason  of  any  negligence 
alleged  and  relied  upon  in  the  declaration, 
and  if  you  should  further  find  that  the  plain- 
tiff in  the  case  is  free  from  fault,  he  would 
be  entitled  to  recover.*'  (The  italics  are 
ours.)  This  and  the  fifth  exception,  In  which 
complaint  is  made  that  the  Judge  stated  to 
the  Jury,  in  the  language  of  section  2611  of 
the  Civil  Code  of  1895,  the  reciprocal  duties 
and  liabilities  of  masters  and  servants,  may 
be  considered  together.  The  point  made  is 
that  the  Judge  should  have  confined  the  Jury 
strictly  to  the  particular  theory  charged  In 
the  petition,  and  that  all  reference  to  general 
duties  and  liabilities  was  immaterial*  and 
prejudicial  surplusage.  We  cannot  concur 
in  this  view.  Not  only  do  the  general  doc- 
trines constitute  the  foundations  upon  which 
the  specific  instance  rests,  but  a  statement  of 
them  also  tends  to  illustrate  and  to  make 
clearer  the  conditions  upon  which  a  liability 
would  attach  in  relation  to  the  particular 
matter  alleged.  There  is  certainly  no  preju- 
dicial error  in  the  court's  stating  the  general 
doctrine  to  the  jury,  where,  by  his  further 
instructions,  he  so  carefully  limits  their  in- 
vestigation to  the  particular  delinquency  in 
Issue  as  did  the  Judge  in  the  present  case. 

4.  The  next  exception  is  to  the  following 
charge:  "In  this  case,  if  you  find  that  the 
plaintiff  was  without  fault  on  his  x>art,  and 
was  injured  by  an  explosion  caused  by  the 
act  of  the  defendant*s  foreman  in  turning  on 
or  directing  the  plaintiff  to  turn  on  an  air 
pressure  of  60  or  65  pounds  Into  the  tank 
under  the  conditions  then  existing,  defend- 
ant would  be  presumed  to  be  negligent,  and 
would  be  liable  to  the  plaintiff  for  such  in- 
Jury,  unless  you  should  find  that  the  presump- 
tion has  been  removed  in  the  manner  herein- 
before set  forth."  The  complaint  is  that  this 
instruction  authorized  the  Jury  to  hold  the 
company  liable  for  negligence  generally,  and 
did  not  confine  them  to  the  particular  acts 
alleged.  The  instruction  was  not  erronf^us. 
It  related  to  the  subject  of  burden  of  proof. 
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The  act  In  question  was  that  of  a  fellow  ^tt' 
ant  Under  the  statutes  ia  this  state,  where 
a  plaintiff  employed  by  a  railroad  company 
Is  Injured  by  the  allied  negligent  act  of  a 
fellow  servant,  he  raises  a  presumption  of 
negligence,  adequate  (unless  rebutted)  to  sus- 
tain a  recovery,  where  he  shows  that  he  was 
injured  by  an  act  of  a  fellow  servant,  and 
that  he  himself  was  free  from  fault 

5.  The  next  exception  Is  to  the  following 
charge:  ''Negligence  may  be  shown  by  cii^ 
cnmstances,  as  well  as  by  direct  testimony, 
and  a  jury  may  In  some  Instances  presume 
negligence  from  the  mere  happening  of  the 
event  In  such  a  case,  all  of  the  circumstan- 
ces and  surroundings  accompanying  the  event, 
or  the  happening  of  the  event,  should  be  con- 
sidered by  them ;  and,  if  it  is  such  an  event 
as  in  ordinary  course  of  things  would  not 
have  occurred  if  the  defendant  company  had 
used  ordinary  care,  they  would  be  authorized 
to  presume  that  the  company  was  negligent, 
and  to  place  upon  it  the  burden  of  explaining 
the  cause  of  the  occurrence;  and,  in  the  ab* 
senoe  of  such  explanation  by  it,  they  would 
be  authorized  to  presume  that  the  occurrence 
was  caused  by  the  negligence  of  the  defend- 
ant or  Its  agents.  That  applies,  of  course, 
gentlemen  of  the  jury  (as  everything  I  shall 
■ay  with  reference  to  what  constitutes  neg- 
ligence or  not),  to  the  allegations  of  negli- 
gence set  up  In  the  declaration,  because  you 
cannot  go  out  of  the  borders  of  the  declara- 
tion for  negligence  upon  which  to  find  the 
defendant  liable.  If  it  is  to  be  found  liable 
at  all.  It  Is  because  It  was  negligent  In  some 
one  or  more  of  the  ways  In  which  the  declara- 
tion declares  it  was  negligent  Now,  this 
rule  I  have  just  given  you  must  be  applied 
with  caution,  and  the  jury  should  consider 
all  the  surrounding  circumstances  of  the  case, 
and  then  determine  whether  the  rule  applies 
in  view  of  those  circumstances/'  The  In- 
struction, fairly  construed,  means  that,  If  the 
circumstances  surrounding  the  happenlnjg  of 
the  thing  that  caused  the  Injury  were  such 
as  to  make  the  Inference  that  the  occurrence 
was  proximately  brought  about  by  one  or 
more  of  the  particular  acts  of  negligence  al- 
leged more  reasonable  than  any  other  infei^ 
ence  that  could  be  drawn,  under  the  circum- 
stances, the  Jury  would  be  authorized  to 
conclude  that  the  defendant  was  negligent  In 
the  respects  alleged.  We  understand  this  to 
be  the  rule  of  circumstantial  evidence  ap- 
plicable In  civil  actions.  It  is  sometimes  call- 
ed by  the  sonorous  designation  of  "res  ipsa  lo- 
quitur"; but  the  name  is  not  material.  It 
Is  only  the  principle  that  is  important 

6.  What  has  been  said  above  practically 
controls  the  remaining  exceptions;  but  to 
cover  all  the  points  raised,  we  will  say  a  lit- 
tle more  on  the  subject  Carefully  analyzed, 
the  burden  of  the  complaint  presented  by  all 
the  other  exceptions  is  that  while  the  plain- 
tiff was  probably  injured  by  an  act  for  which 
the  defendant  was  responsible,  he  ought  not 
to  bold  his  recovery,  because  he  did  not 


name  that  act  In  his  petition.  To  make  this 
plainer:  The  state  of  the  evidence  was  sucb 
that  the  jury  might  hare  found  that  the  ex- 
plosion resulted  from  one  of  several  causes: 
That  some  gas  had  been  left  in  the  tank,  and 
that  upon  Its  becoming  mixed  with  the  air  It 
exploded  under  the  influence  of  the  heat ;  or 
that  by  some  chemical  process  the  Pintsch 
gas  had  turned  back  Into  the  original  oi> 
from  which  It  is  manufactured,  and  that 
from  the  application  of  the  air  and  heat,  this 
oil  had  been  vaporized  Into  gas  and  had  ex- 
ploded ;  or  that  the  compressed  air,  which  is 
moister  than  the  ordinary  air,  being  forced 
against  the  hot  metal  under  pressure,  was 
converted  Into  free  hydrogen  and  oxygen, 
which,  in  combination  with  air,  makes  a 
dangerous  explosive;  or  that  the  pressure  of 
the  air  itself  caused  the  explosion.  The 
plaintiff's  allegation  was  that  the  negligent 
cause  of  the  injury  consisted  In  the  defend* 
ant's  agent's  "turning  on  said  compressed 
air,  and  thereby  Increasing  the  pressure  to 
a  highly  dangerous  point."  Under  this  alle* 
gation,  if  the  turning  on  of  the  compressed 
air  was  a  negligent  and  matiarially  contrib- 
uting cause  of  the  explosion,  the  plaintiff 
would  have  been  entitled  to  recover  under 
his  petition,  though  other  negligent  acts  not 
alleged,  such  as  leaving  the  gas  or  the  gas- 
forming  oU  in  the  tank,  may  also  have  con- 
curred in  bringing  about  the  result  In  oth- 
er words,  if  the  tank  would  not  have  explod- 
ed, notwithstanding  there  was  some  of  the 
gas  or  of  the  oil  in  it  If  the  compressed  air 
had  not  been  negligently  forced  into  it  the 
plaintiff  had  the  right  to  treat  the  act  of 
turning  in  the  air  as  the  proximate  cause 
of  the  injury,  especially  when  the  defendant 
had  not  by  special  demurrer  or  otherwise, 
caused  the  plaintiff  to  make  his  allegation 
more  specific  as  to  details.  Hence  the  in- 
sistence of  the  defendant  that  the  court 
should  have  taken  up  the  theories  as  to 
there  having  been  gas  in  the  tank,  and  as 
to  there  having  been  gas-forming  oil  in  it 
and  should  have  told  the  jury  that  if  they 
found  one  of  these  theories  to  be  true,  the 
plaintiff  could  not  recover,  is  not  well  found- 
ed. Whether  it  was  negligent  to  turn  on  the 
compressed  air  depended  on  the  surrounding 
circumstances.  We  think,  therefore,  that  the 
trial  Judge  gave  the  jury  the  proper  legal 
aspect  of  the  case,  as  made  by  the  pleadings 
and  the  evidence,  when  he  instructed  them 
in  substance  that  the  plaintiff  would  be  con- 
fined to  the  all^rations  of  his  petition,  but 
that  i^  the  thing  alleged  was  a  proximate 
cause  of  the  injury,  and  was  negligent,  the 
plaintiff,  if  without  fault  could  recover.  By 
shaping  his  Instructions  thus,  he  avoided  the 
Judicial  quicksands  which  would  have  beset 
him  if  he  had  undertaken  to  explain  to  the- 
jury  how  far  the  presence  of  gas  or  oil  In 
the  tank  might  or  might  not  have  affected} 
the  plaintiff's  right  to  recover.  He  chose  the* 
simpler  route— that  of  telling  the  jury  di- 
rectly on  what  sole  theory  the  plaintiff  might. 
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recover,  instead  of  attempting  to  define  this 
same  tbeory  by  a  lyrocess  of  exclusion — and, 
when  it  comes  to  charging  a  jury,  simplicity, 
coupled  with  accuracy,  is  a  thing  much  to  be 
commended. 
Judgment  affirmed. 


(7  QfL  App.  848) 

OAUDLB  ▼.  STATa     (No.  2,614.) 

(Ooart  of  Appeals  of  Georgia.     June  14»  1910. 
Reheari&ic  Denied  July  5,  1910.) 

(ByUahuB  ly  the  Court.) 

1.  HoMiciDB   (S   292*)  ~  Assault  with   In- 

TBNT  TO  KiLI/— INSTRUOTIONS. 

On  the  trial  of  an  indictment  for  assault 
with  intent  to  murder,  the  court  charged  the 
jury  in  effect  that  to  make  out  the  crime,  all 
the  ingredients  of  murder  must  exist  except  the 
killing,  hut  failed  to  define  the  crime  of  murder. 
Held  no  error,  where  in  the  same  connection  the 
court  diarged  that,  to  make  a  case  of  assault 
with  intent  to  murder  the  eTidence  must  show 
the  use  of  a  deadly  weapon  in  a  manner  likely 
to  produce  death,  with  the  specific  intent  to 
kill,  and  also  fully  charged  the  law  of  shoot- 
ing at  another,  and  of  justification. 

[E>d.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  U  697-603;   Dec.  Dig.  i  292.*] 

2.  Assault  with  Intent  to  Kill. 

The  evidence  for  the  state  demanded  the 
Terdict,  and  neither  the  evidence  for  the  defend- 
ant nor  his  statement  to  the  jury  showed  any 
fact  or  circumstance  of  legal  mitigation  or 
justification,  and  the  errors  of  law,  if  any  were 
committed,  were  immaterial.  Fallon  v.  State, 
6  Ga.  App.  659,  63  S.  B.  806;  Malone  v.  State, 
49  Oa.  217 ;  Spence  ▼.  State  (decided  May  14, 
1910)  7  Ga.  App.  826.  68  S.  E.  443. 

Elrror  from  Superior  Court,  Fulton  Coun- 
ty;  L.  8.  Roan,  Judge. 

J.  T.  Caudle  was  convicted  of  assault  with 
intent  to  murder,  and  brings  error.    Affirmed. 

Thos.  L.  Bishop  and  W.  C  Munday,  for 
plaintiff  in  error.  C.  D.  Hill,  SoL  6^.,  and 
D.  K.  Johnston,  for  the  State. 

HlliU  0.  J.    Judgment  affirmed* 


(7  OS.'  App.  824) 

MITCHELL  V.  GREAT  ATLANTIC  & 
PACIFIC  TEA  CO.    (No.  2,388.) 

<Oourt  of  Appeals  of  Georgia.     April  6,  1910. 
Rehearing  Denied  July  5,  1910.) 

(Syllahiu  lyy  the  Court.) 

1.  Kew  Tbial  Pbopeblt  Granted. 

The  court  did  not  err  in  sustaining  the  cer- 
tiorari and  in  granting  a  new  trial.  Fagan  ▼. 
Jackson,  1  Ga.  App.  24,  57  S.  fi.  1052. 

2.  Gabnishment  (J  164»)  —  Bvidenob  —  Alle- 
gations IN  Pleading. 

AJlegations  In  a  party's  pleadings  are  not 
ordinarily  evidence  in  his  favor.  Although  the 
suit  between  the  plaintiff  and  the  garnishee  is 
described  in  the  garnishment  proceedings  as  be- 
ing based  on  a  judgment  against  the  main  de- 
fendant, and  although  the  parties  in  a  state- 
ment of  facts  agree  that  this  Is  so— that  is,  al- 
though they  agree  that  the  plaintiff's  claim  was 
a  proceeding  upon  a  judgment  rather  than  a 
proceeding  upon  an  open  indebtedness — ^this  does 


not  dispense  with  the  necessity  of  the  plain- 
tiff's introducing  the  judgment  in  evidence  be- 
fore the  final  judgment  can  be  lawfully  entered 
against  the  garnishee:  it  being  manifest  that 
the  agreement  relateo  to  what  the  plaintiff 
claimed,  and  not  to  the  truthfulness  or  untruth- 
fulness of  these  contentions. 

[Ed.  Note.— For  other  cases,  see  iQarnishment, 
Dea  Dig.  i  164.*] 

8.  Ceetiobabi  (§  37*)— Pboper  Fabties. 

•  The  defendant  is  usually  not  a  proper  party 
to  a  petition  for  certiorari  brought  by  the  gar- 
nishee to  review  a  judgment  against  him  (the 
^mishee)  in  favor  of  the  plaintiff,  and  the 
joinder  of  the  defendant  in  the  application  for 
certiorari  is  to  be  regarded  as  mere  surplusage. 
While,  in  such  a  case,  perhaps  it  is  technically 
irregular  for  the  judge  upon  the  hearing  of  the 
certiorari  to  cause  the  petition  to  be  amended 
by  striking  the  name  of  the  defendant  as  a  par- 
ty (as  petitions  for  certiorari  are  not  amendable), 
yet  it  IS  a  matter  in  no  wise  affecting  the  mer- 
its of  the  case. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec  Dig.  S  37.*] 

4.  Justices  of  the  Peace  (i  196*)~Cebtioba- 
Bi — Right  to  Reicedt. 

Under  Toole  v.  Edmondson,  104  Ga.  788,  81 

5.  S.  25,  certiorari  lay  from  the  judgment  of 
the  magistrate;    the  evidence  being  undisputed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  196.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  between  W.  B.  Mitchell  and  the 
Great  Atlantic  &  Pacific  Tea  Company.  From 
the  judgment,  Mitchell  brings  error.  Af- 
firmed. 

0 

Emile  Breitenbucher,  for  plaintiff  in  error. 
Alex  W.  Stephens,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(86  8.  C.1B4) 

STATE  V.  RODMAN. 

(Snpreme  Court  of  South  Carolina.      June  13, 

1910.) 

1.  Indictment  and  Information  (§  159*)— 
Obstbuction  of  Highway— Indictment- 
Amendment. 

Cr.  Code  1902,  fi  56,  makes  indictments  suf- 
ficient which,  in  addition  to  allegations  as  to 
time  and  place,  now  required,  charge  the  crime 
substantially  in  the  language  of  the  common 
law  or  statute,  or  so  plainly  that  the  nature  of 
the  offense  may  be  easily  understood.  Section 
68  permits  amendment  before  trial  in  case  of  a 
defect  in  form  and  amendments  for  variance 
between  allegations  and  proof,  if  the  amend- 
ment does  not  change  the  nature  of  the  offense. 
The  indictment  in  a  prosecution  for  obstruct- 
ing a  public  highway  alleged  that  accused  un- 
lawfully closed  up  and  obstructed  a  certain 
highway  and  public  road  leading  from  the  [pub- 
lic highway  by  the]  plantation  of  R,  into  the 
main  public  road  from  a  certain  church  to  an- 
other place,  the  bracketed  words  having  been 
added  by  amendment  after  the  state  had  closed. 
Heldf  that  the  amendment  was  properly  allow- 
ed, since  it  was  merelv  a  detailed  description 
of  the  offense,  and  the  amended  indictment 
charged  the  same  offense  as  the  original. 

[Bid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  505-514 ;  Dec. 
Dig.  S  159.*] 


•For  otlMf  cases  see  same  topie  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  XndexM 


344 


68  SOUTHEASTERN  REPORTEB. 


(&a 


1.  Indictment  and  Inpobmation  (J  133*)— 
Objections— Mode  of  Objections. 

The  defect  was  apparent  upon  the  •  face  of 
the  original  indictment  so  that  any  objection 
thereto  should  have  been  taken  by  demurrer  or 
mption  to  quash  before  the  jury  was  sworn ;  Gr. 
Code  1902,  i  87,  requiring  every  objection  to 
any  indictment  for  any  defect  apparent  on  its 
face  to  be  taken  by  demurrer  or  on  motion  to 
quash  before  the  jury  shall  be  sw<im. 

[E3d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  h  454-468;  Dec. 
Dig.  S  133.*] 

8.  Highways  (§  164*)—E)vidence— Obstruc- 
tion—Pbosecution— Jury  Question— Dedi- 
cation OF  Highway. 

In  a  prosecution  for  obstructing  an  alleged 

{>ublic  highway  over  uninclosed  wood  land  be- 
onging  to  defendant,  evidence  held  to  make  it 
a  jury  question  whether  the  pu'blic  had  acquir- 
ed a  ri^t  of  way  through  defendant's  land  by 
continuous  and  adverse  user  for  20  years. 

[EM.  Note.— For  other  cases,  see  Highwajrs, 
Gent  Dig.  S  453;   Dec.  Dig.  i  164.*] 

4.  Highways  (J  7*)— Establishment— Pbe- 
scbiption— Adverse  Useb—Necessitt. 
A  prescriptive  ri^ht  arises  in  favor  of  the 
public  after  the  continuous  use  of  a  way  for 
20  years  if  It  runs  through  cultivated  land,  but 
It  must  also  be  shown  that  the  user  was  ad- 
verse to  the  owner  if  the  way  is  over  uninclosed 
wood  land. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent.  Dig.  S§  10-18 ;   Dec.  Dig.  S  7.*] 

Gc  Highways  (§  17*)— Establishment— Ad- 
verse Possession— Evidence. 

Where  the  same  person  owns  both  arable 
and  wood  land,  that  the  public  has  acquired  a 
prescriptive  right  over  the  cultivated  land  as 
a  public  highway  is  a  circumstance  to  be  con- 
ridered  by  the  jury  in  determining  whether  the 
use  of  the  way  over  the  wood  land  was  adverse 
so  as  to  make  it  a  public  highway  by  prescrip- 
tion. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent.  Dig.  {  24 ;   Dec.  Dig.  §  17.»] 

fi.  Highways  (§  1©4*)— Offenses— Pbosejdu- 
TioN— Admission  of  evidence. 

In  a  prosecution  for  obstructing  a  high- 
way, in  which  it  was  claimed  that  the  road  ol>- 
structed  had  never  been  established  as  a  public 
highway,  a  question  whether  the  road,  if  open, 
would  be  of  use  to  any  one  except  persons  of  a 
certain  farm  and  as  to  which  road  it  would  be 
best  for  such  persons  to  take,  was  properly  ex- 
cluded; it  being  immaterial  which  road  waj 
the  most  convenient  if  the  road  obstructed  was 
a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent.  Dig.  §  451 ;  Dec.  Dig.  i  164.*] 

Appeal  from  General  Sessions  Circuit  Gourt 
of  Chester  Gounty;  Ernest  Moore,  Special 
Judge. 

John  Rodman  was  convicted  of  obstructing 
a  public  highway,  and  he  appeals.    Affirmed. 

Gaston  &  Hamilton,  for  appellant.  J.  K. 
Henry,  Sol.,  for  the  State. 

GART,  A.  J.  This  is  an  appeal  from  the 
sentence  imposed  upon  the  defendant  for  ob- 
structing a  public  highway.  The  Indictment 
under  which  the  defendant  was  tried  charged 
that  he  did  willfully  and  unlawfully  close  up 
and  obstruct  a  certain  highway  and  public 
road,  leading  from  the  (public  highway  by 
the)  plantation  of  James  F.  Reid  into  the 


main  public  road  from  Fishing  Creek  Church, 
to  market  at  Smith's  Turnout.  The  record 
contains  the  following  statement:  "It  is  here- 
by agreed  that  the  words  in  the  indictment 
inclosed  in  parenthesis,  'public  highway  by 
the,'  were  added  to  the  indictment,  as  au 
amendment  thereto,  by  the  state,  after  it  had 
closed,  under  order  of  the  presiding  judge 
permitting  the  amendment,  over  defendant's 
objection." 

The  first  question  that  wUl  be  considered 
is  whether  there  was  error  on  the  part  of  his 
honor,  the  presiding  Judge,  in  permitting  the 
said  amendment  Section  56  of  the  Criminal 
Code  contains  this  provision:  "Every  indict- 
ment shall  be  deemed  and  Judged  sufficient 
in  law  which,  in  addition  to  allegations  as  to 
time  and  place,  as  now  required  by  law,  char- 
ges the  crime  substantially  in  the  language 
of  the  common  law  or  of  the  statute  prohib- 
iting the  same,  or  so  plainly  that  the  nature 
of  the  offense  charged,  may  be  easily  under- 
stood." Section  57  is  as  follows:  "Every  ob- 
jection to  any  indictment,  for  any  defect  ap- 
parent on  the  face  thereof,  shall  be  taken  by 
demurrer,  or  on  motion  to  quash  such  indict- 
ment, before  the  Jury  shall  be  sworn,  and  not 
afterwards."  Section  58  is  as  follows:  "That 
if  there  be  any  defect  in  form,  in  any  indict- 
ment, it  shall  be  competent  for  the  court,  be- 
fore which  the  case  is  tried,  to  amend  the 
said  indictment:  Provided,  such  amendment 
does  not  change  the  nature  of  the  offense 
charged;  that  if  on  the  trial  of  any  case, 
there  shall  appear  to  be  any  variance,  be- 
tween the  allegations  of  the  indictment,  and 
the  evidence  offered  in  proof  thereof,  it  shall 
be  competent  for  the  court,  before  which  the 
trial  shall  be  had,  to  amend  the  said  indict- 
ment according  to  the  proof:  Provided,  such 
amendment,  does  not  change  the  nature  of 
the  offense  charged;  and  after  such  amend- 
ment the  trial  shall  proceed  in  all  respects 
and  with  the  same  consequences,  as  If  no 
variance  had  occurred,  unless  such  amend- 
ment shall  operate  as  a  surprise  to  the  de- 
fendant, in  which  case  the  defendant  shall  be 
entitled,  upon  demand,  to  a  continuance  of 
the  cause."  The  exceptions  raising  this  ques- 
tion cannot  be  sustained  for  the  following 
reasons:  (1)  The  indictment  as  originally 
drawn  charged  the  obstruction  of  a  highway 
or  public  road  by  building  a  wire  fence  across 
the  same,  and  the  offense  was  set  out  so  plain- 
ly that  the  nature  thereof  might  be  easily 
understood.  The  amendment  related  to  the 
detailed  description  of  the  offense,  and,  after 
the  indictment  was  amended,  it  still  charged 
the  same  offense,  to  wit,  the  obstruction  of  a 
highway  or  public  road.  (2)  The  defect  was 
apparent  upon  the  face  of  the  indictment,  and 
the  objection  should  have  been  taken  by  de- 
murrer or  on  motion  to  quash  before  the  Jury 
was  sworn.  State  v.  Gilchrist,  54  S.  G.  lo9, 
31  S.  E.  8GG ;  State  v.  Philips,  73  S.  G.  230, 
53  S.  B.  870 ;   State  v.  Weaver,  74  S.  C.  417, 


«V^  oth«r  casoi  see  same  topic  wid  secUon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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54  S.  E}.  615 ;  State  ▼.  Hamilton,  77  S.  C.  383, 
67  S.  E.  1098;  State  v.  Means,  80  S.  G.  401, 
61  S.  E.  808.  (3)  It  was  competent  for  the 
court  to  amend  the  indictment  so  as  to  con- 
form to  the  proof  when  there  was  a  variance 
between  the  allegations  and  the  evidence  of- 
fered in  proof  thereof,  as  it  was  not  made  to 
appear  that  the  amendment  changed  the  na- 
ture of  the  ofTense,  or  that  it  operated  as  a 
surprise  to  the  defendant. 

The  next  question  that  will  be  considered 
is  whether  the  circuit  judge  erred  in  refus- 
ing to  direct  a  verdict  in  favor  of  the  defend- 
ant on  the  ground  that  there  was  no  testi- 
mony whatever  tending  to  prove  that  the  pub- 
lic had  acquired  a  right  of  way  through  the 
defendant's  uninclosed  wood  land  by  continu- 
ous and  adverse  user  for  the  period  of  20 
years. 

We  quote  from  the  testimony  of  the  f ollow- 
tug  witnesses: 

J.  P.  Reid:  "Q.  When  Mr.  Rodman  bought 
that  land,  all  this  land  in  here  was  in  origi- 
nal forest?  A.  Most  of  it.  Q.  And  he  has 
cleared  it  up,  and  put  it  in  cultivation  since 
he  got  hold  of  it?  A.  Yes,  sir.  Q.  And  the 
roadway  where  i)eople  traveled  in  there,  be- 
fore he  'bought  the  land,  was  not  inclosed  by 
any  fence  or  anything  of  that  kind?  A.  I 
don't  think  so.  Part  of  it  was,  and  part  of  it 
was  not.  Q.  How  much?  A.  I  can't  remem- 
ber. I  remember  there  was  a  big  fence  through 
there  when  I  was  a  boy.  Q.  When  he  bought 
it,  was  it  all  in  woods?  A.  I  think  so.  The 
biggest  part  of  it.  Q.  And  there  was  no  fence 
there  then?  A.  No,  sir.  Q.  Which  one  of  these 
roads  was  it,  you  say,  had  been  shifted  after 
Mr.  Rodman  bought  the  place?  A.  This  road 
has  been  shifted  (indicating).  The  whole 
travel  used  to  go  down  here,  somewhere  (in- 
dicating), and  went  through  the  woods;  and 
he  has  cut  that  out  and  moved  it  over." 

Hugh  Jennings:  **Q.  You  say  you  didn't 
know  anything  about  this  situation  until  sev- 
en years  ago?  You  were  a  stranger  in  that 
community  until  then?  A.  Yes,  sir.  Seven 
years  this  fall.  Q.  Was  this  land  cleared  up 
or  was  it  still  in  woods  (indicating)?  A.  Yes, 
sir ;  it  was  cleared  up.  On  the  road  it  was 
cleared  up." 

I.  O.  McFadden:  **Q.  It  hae  been  14  or  15 
years  since  you  went  through  that  road?  A. 
Yes,  sir.  It  used  to  be  in  woods,  but  it  is 
cleared  up  now.  Q.  It  was  in  woods,  almost 
all  of  it,  up  to  the  time  Mr.  Rodman  bought 
it?     A.  Yes,  sir." 

W.  H.  Simpson:  "Mr.  Glenn:  You  traveled 
principally  that  one  (indicating)?  A.  Yes, 
sir.  Q.  And  this  one  here  went  through  the 
woods?  A.  Well,  both  were  principally 
through  the  woods." 

John  Rodman  (defendant):  *'Q.  Mr.  Rod- 
man, you  live  on  this  place,  where  they  claim 
you  stopped  up  a  public  road?  A.  Yes,  sir. 
Q.  Will  you  state  now  when  you  first  saw 
that  road?    That  place  where  they  say  this 


road  is  going  down  towards  BCr.  Reid's  place? 
A.  It  was  in  the  spring  of  1902,  I  think  it 
was.  Q.  Well,  what  was  the  condition  of  it, 
or  was  there  any  road  there,  or  what  was 
there?  A.  Well,  it  seemed  like  a  path  that 
they  worked  on  each  side  of,  about  half  as 
wide  as  a  wagon  road.  Q.  You  say  worked 
on  either  side.  You  mean  they  cultivated  the 
land?    A.  Yes,  sir." 

There  was  also  testimony  to  the  effect  that 
the  road  had  been  used  by  the  public  for  70 
years,  and  that  Crawford,  a  former  owner 
of  the  land,  had  placed  a  causeway  over  the 
road  at  a  point  where  it  was  necessary. 

The  rule  in  this  state  is  that  a  prescriptive 
right  arises  in  favor  of  the  public  after  the 
continuous  use  of  a  road  for  20  years,  when 
it  runs  through  cultivated  land,  but  that, 
when  it  passes  over  uninclosed  wood  land,  it 
must  also  be  shown  that  the  user  was  ad- 
verse. State  V.  Sartor,  2  Strob.  80;  State  v. 
Floyd,  89  S.  C.  23,  17  S.  B.  505;  State  v. 
Tyler,  54  S.  C.  294,  32  S.  E.  422 ;  Earle  v.  Poat, 
63  S.  a  439,  41  S.  EX  525 ;  Kirby  v.  RaUway, 
63  S.  G.  494,  41  S.  E.  765 ;  State  v.  Toale,  74 
S.  O.  425,  54  S.  E.  608 ;  Commonwealth  v.  Mfg. 
Co.,  76  S.  C.  382,  57  S.  E.  201 ;  Moragne  v. 
Railway,  77  S.  C.  437,  58  S.  E.  150 ;  State  v. 
Washington,  80  S.  O.  376.  61  S.  E.  896.  When, 
however,  the  same  person  is  owner,  both  of 
the  arable  land  and  the  wood  land,  and  the 
public  has  acquired  a  prescriptive  right  over 
the  cultivated  land,  this  is  a  circumstance  to 
be  considered  by  the  jury  in  determining 
whether  the  use  of  the  road  through  the 
wood  land  was  adverse. 

There  is  another  reason  why  the  excep- 
tione  raising  this  question  cannot  foe  sustain- 
ed. Even  if  there  is  not  a  single  circumstance 
standing  alone  tending  to  prove  adverse  user, 
nevertheless,  when  the  facts  and  circumstan- 
ces are  considered  in  connection  with  each 
other,  it  might  reasonably  be  inferred  by  the 
Jury  that  the  user  was  adverse.  Dantzler  v. 
Cox,  75  S.  O.  334,  55  S.  E.  774 ;  Wertz  v.  Rail- 
way, 76  S.  0.  388,  57  S.  E.  194. 

We  will  consider  lastly  whether  there  was 
error  in  refusing  to  allow  the  defendant's 
witness  J.  M.  Saye  to  testify  in  answer  to  the 
following  questions:  "Q.  Now,  this  disputed 
road,  Mr.  Saye,  would  that,  if  open,  be  of  any 
use  to  anybody,  except  those  on  Mr.  Reld's 
place?  Q.  Which  road  would  they  naturally 
follow?  Which  road  would  be  the  best  for 
them  to  take?"  The  exception  raising  this 
question  is  disposed  of  by  the  case  of  State 
V.  Harden,  11  S.  C.  360,  in  which  it  was  held 
that  the  refusal  of  the  circuit  judge  to  charge 
the  jury  that  the  defendant  should  be  acquit- 
ted of  obstructing  a  public  road,  if  he  had 
opened  a  new  road,  and  one  equally  as  con- 
venient. In  place  of  the  old  road,  was  not  er- 
roneous. 

These  views  practically  dispose  of  all  other 
exceptions. 

Judgment  affirmed. 
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NORPOIiK  &  O.  V,  RT.  00.  t.  CONSOLI- 
DATED TURNPIKE  CO.  et  al.t 

(Supreme  Court  of  Appeals  of  Viiginia.    June 

9,  1910.) 

1.  Estoppel  (8  68*)— Change  of  Position  iw 
Subsequent  Judicial  Pboceedinos. 

A  litigant  cannot  in  a  subsequent  proceed- 
ing take  a  position  in  conflict  with  that  taken 
by  him  in  a  former  proceeding,  which  latter 
position  is  to  the  prejudice  of  the  adverse  party, 
where  the  parties  are  the  same  and  the  same 
questions  are  involved;  and  hence,  where  the 
purchaser  at  a  receivers'  sale  of  land  subject  to 
a  trust  deed,  which  lands  the  receivers  had 
sought  to  condemn,  claimed  under  the  condemna- 
tion proceedings  brought  by  the  receivers,  and 
enjoined  the  trustee  and  another  from  enforcing 
the  trust  deed  until  there  was  a  decision  in 
Bucli  proceedings,  such  purchaser  could  not  sub- 
sequently, in  the  condemnation  suit,  deny  that 
the  receivers  who  brought  such  proceeding  had 
authority  to  institute  it,  or  that  their  petition 
therein  was  sufficient 

[Ed.    Note.— For   other   cases,   see   Estoppel, 
Cent  Dig.  §S  165-169;   Dec  Dig.  |  68.*] 

2.  Appearance  ({  9*)  —  "Geneeal  Appeab- 

ANCE." 

An  appearance  for  any  other  purpose  than 
questioning  jurisdiction  for  want  of  process, 
defect  of  process,  defective  service  thereof, 
or  because  the  action  was  commenced  in  the 
wrong  county,  etc.,  is  general,  and  not  special, 
though  accompanied  by  the  claim  that  the  ap- 
pearance is  special;  and  hence  an  appearance 
to  move  to  vacate  a  cause,  or  to  dismiss  or  dis- 
continue it  because  plaintiffs*  pleading  does  not 
state  a  cause  of  action,  which  is  equivalent  or 
analogous  to  a  demurrer,  amounts  to  a  genera] 
appearance. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  {§  42-52 ;   Dea  Dig.  §  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3051,  3052.]  ^ 

8.  Estoppel  (§  C8*)— Change  op  Position  in 
Subsequent  Judicial  Pboceedino. 

Where  the  purchaser  at  a  receivers*  sale  of 
land  subject  to  a  trust  deed,  which  land  the  re- 
ceivers bad  sought  to  condemn,  claimed  under 
the  condemnation  proceedings  brought  by  the 
receivers,  and  by  alleging  the  pendency  thereof 
long  after  the  expiration  of  three  months  from 
the  date  of  filing  of  the  commissioners*  report 
obtained  an  injunction  restraining  the  trustee 
and  another  from  subjecting  the  property  sought 
to  be  condemned  to  the  trust  deed,  such  i>ur- 
chaser  was  estopped  from  subsequently  con- 
tending that  the  condemnation  suit  should  ipso 
facto  be  vacated  and  dismissed  on  the  ground 
that  the  report  of  the  condemnation  commis- 
sioners had  been  filed  more  than  three  months 
without  payment  of  the  damages  either  to  the 
owner  or  into  court,  as  expressly  required  by 
Code  1904,  $  1105f.  subsec.  27. 

_[Ed.    Note.— For   other   cases,    see    Estoppel, 
Cent  Dig.  f §  165-169 ;   Dec.  Dig.  $  68.*] 

4,  EiiciNENT  Domain  (I  133*)— Condemnation 
—  Compensation  —  Impbovements  bt  Con- 
demning Pabty. 

Where  a  corporation,  with  power  of  emi- 
nent domain,  takes  possession  of  land  for  its 
purposes  under  a  warranty  deed,  and  makes  im- 
provements, and  afterwards  institutes  condem- 
nation proceedings  to  extinguish  a  trust  deed, 
the  value  of  the  improvements  should  not  be  con- 
sidered in  ascertaining  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  361%  ;   Dea  Dig.  S  133.*] 


6.  Eminent  Domain  (|  241<5— Condemnation 
Pboceedinos— Pebsonal  judgment. 

Under  Code  1904,  §  1105f,  subsecs.  9^13. 
relating  to  the  method  of  payment  for  land 
taken,  if  the  condemning  company  is  not  in  pos- 
session when  the  report  of  commissioners  is  con- 
firmed, it  can  acquire  title  and  right  of  posses- 
sion only  by  paying  such  sum  into  court,  or  to 
the  party  entitled;  and  if  such  company  is  in 
possession  at  such  time,  as  it  may  be  where 
there  has  been  a  prior  report  not  confirmed,  and 
the  confirmed  report  increases  the  compensation, 
the  condemning  company  has  no  right  to  posses- 
sion until  full  payment  into  court,  or  to  the 
partv  entitled,  and  the  statute  confers  no  au- 
thority to  enter  a  personal  judgment  Held^ 
that  a  personal  judgment  is  improper  and  hence 
a  judgment  requiring  the  condemning  company 
to  pay  tne  sum  ascertained  into  some  nationaJ 
bank  in  a  specified  city  within  three  months  waa 
erroneous. 

[Ed.  Note.— For  other  cases,  see  ESminent  Do- 
main, Cent  Dig.  {{  621,  624 ;   Dec.  Dig.  {  241.*] 

6.  Eminent  Domain  (S  167*)— Condemna- 
tion Pbooeedings— Constbuction  of  Stat- 
ute. 

Though  the  words  of  a  statute  are  broad 
enough  in  their  literal  extent  to  comprehend 
existing  cases,  they  must  be  construed  as  appli- 
cable only  to  cases  that  may  thereafter  arise, 
unless  a  contrary  intention  is  unequivocally  ex- 
pressed therein ;  and  there  being  nothing  in 
Code  1904,  §  1106f,  subsec.  27,  as  amended  by 
Acts  1906,  c  257,  providing  that  if,  in  a  con- 
demnation proceeding,  the  amount  ascertained 
by  the  commissioners  be  not  paid  either  to  the 
party  entitled  or  into  court  within  three  months 
from  the  filing  of  the  report  the  proceedings 
shall,  on  defendant's  motion,  be  vacated  as  to 
him.  and  not  otherwise,  to  show  that  it  was  in- 
tenaed  to  have  a  retroactive  effect,  it  cannot  be 
deemed  to  have  such  effect 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  451;   Dec.  Dig.  S  167.*] 

7.  Eminent  Domain  (§  255*)— Wbit  of  Bb- 
BOBr— Necessity  fob  Objections  in  Loweb 

COUBT. 

Where  no  objection  was  made  in  the  lower 
court  in  condemnation  proceedings  that  the  com-* 
missioners'  report  was  not  in  accord  with  the 
order  appointing  them,  the  question  cannot  be 
raised  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  666 ;  Dec.  Dig.  §  255.»] 

Error  to  Circuit  Court,  Norfolk  County, 
Condemnation  proceedings  by  the  Norfolk 
&  Ocean  View  Railway  Company  against  the 
Consolidated  Turnpike  Company  and  others. 
From  an  order  allowing  compensation  for 
the  land  taken,  including  the  value  of  im- 
provements placed  thereon,  and  directing 
plaintiff  to  deposit  the  same,  plaintiff  brings 
error.    Reversed  and  rendered. 

Oroner  &  Taylor  and  Munford,  Hunt(»i, 
Williams  A  Anderson,  for  plaintiff  in  error. 
N.  T.  Green  and  C.  H.  Burr,  for  defendants 
in  error. 


BUCHANAN,  J.  This  is  a  condemnation 
proceeding  instituted  in  the  circuit  court  of 
Norfolk  county  by  the  receivers  of  the  Cir- 
cuit Court  of  the  United  States  for  the  East- 
em  District  of  Virginia  in  the  cause  of  Fink 
V.  Bay  Shore  Terminal  Company  and  Others. 
Before  a  consummation  of  the  proceedings 


*For  other  cases 


see  same  tople  and  ■•etion  NUMBER  in  Dec  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 

t  Rehearing  denied  September  15, 19ia 
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for  condemnation,  the  property  sought  to  be 
condemned,  together  with  other  property,  waa 
sold  under  a  decree  In  the  cause  in  which  the 
receivers  were  appointed,  the  sale  confirmed, 
and  the  purchaser,  the  Norfolk  &  Ocean  View 
Railway  Company,  the  plaintiff  in  error,  re- 
ceived a  conveyance  of  the  property  pur- 
chased, **with  the  benefit  of  and  subject  to 
all  suits  or  proceedings  which  have  been  or 
may  be  instituted  by  the  said  receivers.'* 

At  the  time  of  the  institution  of  the  pro- 
ceedings to  condemn,  the  predecessor  in  title 
of  the  plaintiff  in  error  was  in  possession  of 
the  property  sought  to  be  condemned,  under 
a  conveyance  from  the  Consolidated  Turnpike 
Company  which  purported  to  convey,  with 
covenants  of  general  warranty,  the  land 
sought  to  be  condemned,  but  which  at  that 
time  was  subject  to  a  lien  created  by  a  deed 
of  trust  properly  recorded. 

When  the  report  of  the  commissioners  ap- 
pointed in  this  proceeding  to  ascertain  the 
compensation  and  damages  for  the  property 
to  be  condemned  was  filed,  it  was  excepted 
to  by  appellee  Arthur  W.  Depue,  one  of  the 
holders  of  the  bonds  secured  by  the  said  deed 
of  trust  Before  any  action  by  the  court  up- 
on the  said  report  and  the  exceptions  there- 
to, the  grantor  company  in  the  deed  of  trust 
having  defaulted  in  the  payment  of  interest 
on  the  bonds  secured  by  it,  a  Judgment  was 
rendered  against  that  company,  and  a  bill 
filed  to  subject  the  trust  property  to  the  pay- 
ment of  the  debts  secured  upon  it  Thereup- 
on the  appellant  filed  a  pleading  in  the  Ci]> 
cuit  Court  of  the  United  States  in  the  cause 
in  which  the  property  had  been  sold,  for  the 
purpose,  among  others,  of  enjoining  and  pro- 
hibiting Walter  H.  Taylor,  the  trustee  in  the 
said  deed  of  trust,  and  Depue,  one  of  the 
beseficiaries  therein,  from  enforcing  the  same 
against  the  property  sought  to  be  condemned 
antU  there  had  been  a  decision  of  the  state 
court  in  this  condemnation  proceeding.  That 
court  granted  the  relief,  and  the  Circuit  Court 
of  Appeals  of  the  United  States,  upon  appeal, 
affirmed  the  lower  court. 

After  Taylor,  trustee,  and  Depue,  appellees, 
had  been  enjoined  from  enforcing  the  lien  of 
the  said  deed  of  trust  until  there  had  been 
a  decision  of  the  state  court  In  the  condemna- 
tion proceeding,  Depue  abandoned  certain  of 
his  exceptions  to  the  report  of  the  commis- 
sioners of  condemnation,  in  which  abandon- 
ment Taylor,  trustee,  united,  and  they  moved 
the  court  to  confirm  said  report  in  so  far  as 
it  ascertained  compensation,  etc.,  for  the  land 
taken,  including  the  improvements  placed 
thereon  by  the  appellant  or  its  predecessor  in 
title.  At  the  same  time  the  appellant,  which 
had  never  been  made  a  party  to  the  condem- 
nation proceeding,  appeared  specially,  as  it 
claimed,  and  moved  the  court  to  dismiss  and 
vacate  the  proceedings  had  in  the  cause,  and 
to  discontinue  It  The  court  overruled  the 
a]n>ellant's  motion,  held  that  its  appearance 
was  general,  entered  an  order  sustaining  the 
motion  of  the  appellees  allpwlng  compensa- 


tion for  the  land  taken,  including  the  value  of 
the  improvements  placed  thereon  bj^  the  ap- 
pellant or  its  predecessor  in  title,  directed 
that  the  appellant  within  three  months  de- 
posit that  sum,  with  interest,  in  some  na- 
tional bank  of  the  city  of  Norfolk,  to  the 
credit  of  the  court,  and  subject  to  its  further 
order.  To  that  order  this  writ  of  error  was 
awarded. 

The  first  error  assigned  is  to  the  action  of 
the  trial  court  in  appointing  commission- 
ers in  the  cause,  based  upon  the  following 
grounds: 

(1)  The  petition  was  filed  and  the  motion 
made  by  receivers  of  the  Circuit  Court  of 
the  United  States,  who  had  no  authority  un- 
der the  statute  law  of  Virginia  to  institute 
such  proceedings. 

(2)  The  property  sought  to  be  acquired  by 
condemnation  was  the  property  of  a  public 
service  corporation — the  Consolidated  Turn- 
pike Company — and  such  property  could  not 
be  taken  by  another  company  unless,  after 
hearing  all  parties  interested,  the  State  Cor- 
poration Commission  shall  certify  that  a  pub- 
lic necessity  or  that  an  essential  public  con- 
venience shall  so  require,  and  shall  give  its 
permission  thereto,  and  that  there  was  no 
such  hearing  or  permission. 

(3)  The  petition  did  not  allege  that  the  land 
sought  to  be  condemned  was  necessary  for 
the  corporation  which  the  receivers  were  op- 
erating, nor  did  it  allege  that  they  were  un- 
able to  agree  with  the  owners. 

(4)  There  was  no  plat  or  survey  of  the 
property  sought  to  be  acquired  filed  with  the 
petition,  as  required  by  statute. 

(5)  The  notice  served  and  published  did 
not  describe  the  same  property  referred  to 
in  the  petition  of  the  receivers. 

We  think  that  the  appellant  is  estopped 
from  relying  upon  any  of  the  grounds  named 
for  a  reversal  of  the  order  complained  of.  It 
not  only  claims  under  the  proceedings  in 
which  the  receivers  who  instituted  this  pro- 
ceeding were  authorized  to  Institute  it,  but 
after  its  purchase  in  that  case,  in  order  to 
prevent  the  appellees  from  subjecting  the 
deed  of  trust  property  in  the  state  court,  as 
they  clearly  had  the  right  to  do,  but  for  the 
condemnation  proceedings,  it  relied  upon 
those  proceedings,  and  by  means  thereof  pro- 
cured the  said  injunction  from  the  federal 
court  To  permit  the  appellant  afterwards, 
when  the  appellees  were  asserting  their 
rights  in  the  condemnation  case,  to  deny  that 
the  receivers  who  brought  that  proceeding 
had  authority  to  Institute  it,  or  that  their  pe- 
tition instituting  it  was  sufficient,  would  be 
in  violation  of  the  well-settled  rule  of  law 
that  a  litigant  will  not  be  allowed  in  a  sub- 
sequent Judicial  proceeding  to  take  a  position 
in  conflict  with  a  position  taken  by  him  in 
a  former  Judicial  proceeding,  which  latter 
position  is  to  the  prejudice  of  the  adverse 
party,  where  the  parties  are  the  same  and  the 
same  questions  are  involved.  Tatum  v.  Bal- 
lard, 94  Va.  370,  26  S.  E.  871;   a  &  O.  By. 
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Go.  T.  RlBon,  99  Va.  18,  t2,  37  S.  E.  320»  and 
authorities  dted;   16  Cyc  799,  800. 

After  the  injunction  was  granted  restrain- 
ing Taylor,  trustee,  and  Depue  from  prosecut- 
ing their  suit  to  subject  the  trust  property 
to  the  payment  of  the  debt  secured  by  the 
trust  deed,  Depue  notified  the  plaintiff  in  er- 
ror that  he  would  move  for  a  confirmation  of 
the  commissioners'  report  in  the  condemna- 
tion proceeding,  or  so  much  thereof  as  fixed 
the  compensation,  etc.,  for  the  property  at 
$57,200.  In  response  to  this  notice  the  plain- 
tiff in  error  appeared  and  moved  the  court  to 
vacate  and  dismiss  the  condemnation  pro- 
ceeding. This  motion  was  overruled  by  the 
court,  and  its  action  is  the  second  error  as- 
signed. 

This  assignment  of  error  is  based  upon 
the  same  grounds  as  is  the  first  assignment 
of  error,  and  for  the  same  reasons  the  action 
of  the  trial  court  must  be  sustained. 

The  third  error  assigned  is  to  the  action  of 
the  court  in  holding  that  the  appearance  of 
the  plaintiff  in  error  was  general,  and  not 
special. 

An  appearance  for  any  other  purpose  than 
questioning  the  jurisdiction  of  the  court — ^be- 
cause there  was  no  service  of  process,  or  the 
process  was  defective,  or  the  service  thereof 
was  defective,  or  the  action  was  commenced 
in  the  wrong  county,  or  the  like — Is  general, 
and  not  special,  although  accompanied  by  the 
claim  that  the  appearance  is  only  special.  3 
Oyc.  502;  2  Am.  &  Eng.  Bncy.  PI.  &  Pr.  620, 
625,  626. 

When  the  plaintiff  in  error  appeared  and 
moved  the  court  to  vacate  the  proceedings 
had  in  the  cause,  and  to  dismiss  it,  it  did 
80  upon  grounds  which  went  to  the  sufficien- 
cy of  the  petition  of  the  receivers.  A  motion 
to  vacate  proceedings  in  a  cause,  or  to  dis- 
miss or  discontinue  it,  because  the  plaintiff's 
pleading  does  not  state  a  cause  of  action, 
is  equivalent  to  or  analogous  to  a  demurrer, 
and  amounts  to  a  general  appearance.  See 
3  Cyc.  506,  507 ;  2  Am.  &  Eng.  Ency.  PI.  & 
Pr.  635,  636;  Albert  v.  Clarendon,  etc.,  Co., 
53  N.  J.  Eq.  623,  23  Atl.  8. 

We  are  of  opinion  that  the  plaintiflTs  ai>- 
pearance  was  general,  and  that  the  trial 
court  properly  so  decided. 

One  of  the  grounds  upon  which  the  plain- 
tiff In  error  sought  to  have  the  cause  dis- 
missed was  that  the  report  of  the  commis- 
sioners assessing  the  compensation,  etc.,  for 
the  property  had  been  filed  more,  than  three 
months  without  the  amount  of  damages  as- 
certained thereby  having  been  paid  to  the 
party  entitled  or  into  court 

By  subsection  27,  §  1105f,  Code  Va.  1904, 
it  is  provided  that,  "if  in  any  such  proceed- 
ing [condemnation]  the  amount  or  amounts 
ascertained  by  the  commissioners  as  afore- 
said be  not  paid  to  the  party  entitled  thereto, 
or  into  court,  within  three  months  from  the 
date  of  the  filing  of  the  report  of  the  commis- 
sioners, the  proceedings  shall  ipso  facto  be 
vacated  and  dismissed." 


More  than  three  months — Indeed,  nearly 
three  years — ^had  elapsed  between  the  filing 
of  the  report  of  the  conmiissioners  and  the 
motion  of  the  plaintiff  in  error  to  vacate  and 
dismiss,  and  the  amount  ascertained  by  the 
report  had  not  been  paid  to  the  party  enti- 
tled or  into  court  Subsec.  27,  f  1105f,  Code 
Va.  19(M,  had  been  amended  by  an  act  ap- 
proved March  15,  1906  (Acts  1906,  pp.  452, 
455),  and  was  In  force  when  said  report  was 
filed,  though  not  in  effect  when  this  pro- 
ceeding was  Instituted  or  the  commissioners 
appointed.  The  act  as  amended  is  as  fol- 
lows: "If  in  any  such  proceeding  the  amount 
or  amounts  ascertained  by  the  commissioners 
as  aforesaid  be  not  paid  either  to  the  imrty 
entitled  thereto  or  into  court,  within  three 
months  from  the  date  of  the  filing  of  the  re- 
port of  the  commissioners,  the  proceedings 
shall,  on  motion  of  the  defendant,  be  vacated 
and  dismissed  as  to  him,  but  not  otherwise.'* 
•  Whether  or  not  the  amendment  was  retro- 
active, and  applied  to  condemnation  proceed- 
ings commenced  before  the  amendment  was 
made,  it  is  unnecessary  to  decide  in  deter- 
mining this  question;  for  It  is  clear,  we 
think,  that  the  plaintiff  in  error  is  estopped 
from  claiming  that  the  condemnation  pro- 
ceeding was  ipso  facto  vacated  and  dismissed 
because  the  amount  ascertained  by  the  com- 
missioners' report  was  not  paid  to  the  party 
entitled  thereto  or  Into  court  within  three 
months  after  the  report  of  the  commissioners 
was  filed,  after  alleging  the  pendency  of  the 
condemnation  proceeding  long  after  the  ex- 
piration of  the  said  three  months  and  ob- 
taining an  injunction  upon  the  ground  of  its 
pendency,  restraining  the  defendants  in  er- 
ror from  subjecting  the  property  sought  to 
be  condemned  to  the  satisfaction  of  the 
debts  secured  by  the  deed  of  trust.  The  rea- 
sons why  the  plaintiff  in  error  is  estopped 
from  denying  the  pendency  of  the  proceeding 
are  the  same  as  those  given  in  disposing  of 
the  first  assignment  of  error,  and  .need  not  be 
repeated. 

By  the  order  appointing  the  commission- 
ers, they  were  directed,  among  other  things, 
to  ascertain  and  report  the  present  value  of 
the  land  to  be  taken  with  the  present  im- 
provements thereon,  and  also  its  present  vil- 
ue  without  such  Improvements.  Their  report 
on  these  questions  for  the  property  to  be 
taken  is  as  follows: 

"If  valued  as  of  the  date  of  this  report, 
without  Improvements,  $0,200  will  be  a  just 
compensation. 

For  the  land  with  improvements...  $  7,200  00 

For  the  steel  rails 15.000  00 

For  the  railroad  ties 1.250  00 

For  the  overhead  construction 2,500  00 

For   the   machinery   in    the    power 

house 25.000  00 

For  the  buildmgs  on  tract  No.  2. .  5.000  00 

Making  a  total  of $57,200  00 

— ^will  be  a  just  compensation." 

The  defendants  in  error  moved  the  court 
to  confirm  that  portion  of  the  report  which 
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ascertained  that  $57,200  would  be  a  just  com- 
pensation for  the  land  to  be  taken,  and  the 
court  sustained  that  motion  and  entered  an 
order  requiring  the  plaintiff  in  error  to  de- 
posit within  tliree  months  the  said  sum  of 
$57,200,  with  interest  firom  the  date  of  the 
order,  in  some  national  bank  in  the  city  of 
Norfolk,  to  the  credit  of  the  court,  subject 
to  its  future  order. 

To  this  action  of  the  court  there  are  two 
assignments  of  error:  First,  that  the  court 
erred  in  confirming  that  portion  of  the  report 
which  took  into  consideration  the  value  of  the 
improvements  placed  upon  the  property  by 
the  plaintiff  in  error  or  its  predecessor  in 
title,  instead  of  that  portion  of  the  report 
wMch  ascertained  the  value  of  the  property 
to  be  taken  wltliout  considering  the  value  ot 
the  improvements;  and,  second,  in  requiring 
the  sum  ascertained  as  just  compensation  to 
be  deposited  in  bank  to  the  credit  of  the 
court. 

It  is  insisted  by  the  appellees  that  the 
question  Involved  tn  the  first  of  these  grounds 
of  error  has  been  settled  in  their  favor  by 
the  cases  of  Newport  News,  etc.,  Co.  v.  Lake, 
106  Va.  311,  54  S.  m  328,  and  Flanary  v. 
Kane,  102  Va.  547,  46  S.  B.  312,  681. 

Neither  of  those  cases  present  precisely 
the  same  question  Involved  in  this  case.  In 
Newport  News,  etc.,  Co.  v.  Lake  the  premises 
had  been  sold  under  the  deed  of  trust,  and 
the  purchaser,  who  was  the  defendant  in  the 
condemnation  proceedings,  had  recovered  the 
premises  in  an  action  of  ejectment  after  the 
Improvements  had  been  placed  upon  the 
premises  by  the  railway  company  under  au- 
thority of  the  grantor  in  the  deed  of  trust. 
It  was  held  that,-  the  purchaser  liaving  re- 
covered in  the  action  of  ejectment  the  prem- 
ises in  fee  upon  which  the  railway  was  laid 
in  its  then  condition,  and  all  the  improve- 
ments upon  It  as  a  part  thereof,  the  improve- 
ments, as  well  as  the  land,  being  his  prop- 
erty, his  compensation  was  not  limited  to  the 
value  of  the  land  as  it  was  before  the  Im- 
provements were  placed  upon  it  The  other 
case  relied  on  was  not  a  condemnation  pro- 
ceeding, but  a  suit  to  subject  the  premises 
upon  which  the  improvements  had  been 
placed  to  the  payment  of  judgments  docket- 
ed at  the  time  the  railway  company  pur- 
chased the  land  and  placed  its  Improvements 
thereon.  But,  while  it  was  a  case  in  equity, 
it  was  held  that  the  principle  invoked,  that 
he  who  asks  equity  must  do  equity,  Aid  not 
apply,  since  the  plaintiffs  in  that  case,  In  com- 
ing into  equity  to  enforce  their  liens,  were  not 
asserting  an  equitable  right  or  seeking  equi- 
table relief,  and  could  not  be  put  upon  terms. 
They  were  asserting  legal  rights,  and  under 
the  well-settled  rules  of  the  common  law  it 
was  held  that  they  were  entitled  to  subject 
to  the  payment  of  their  liens  the  land  with 
the  improvements  thereon  of  which  they 
were  a  pert 

Lewis,  in  his  work  on  Eminent  Domain 
(volume  2,  {  507,  2d  Ed.),  in  discussing  this 


question,  says:  "The  question  now  to  be  con- 
sidered is  whether  in  proceedings  [condemna- 
tion] for  this  purpose  the  owner  of  the  land 
is  entitled  to  the  value  of  the  Improvements 
which  have  been  put  upon  it  by  the  oondemn- 
Ing  ixirty.  If  the  entry  has  been  made  by  the 
consent  of  the  owner,  express  or  implied.  It 
is  clear  that  the  owner  should  not  have  the 
value  of  what  has  been  put  upon  the  laud. 
He  has  let  the  condenmlng  party  In  for  the 
very  purpose  of  making  these  improvements, 
and  with  the  expectation  that  the  right  per- 
manently to  enjoy  the  land  with  the  improve- 
ments would  be  acquired  by  agreement  or 
otherwise.  '  The  cases  all  concur  upon  this 
point  without  much  discussion  of  principles. 
♦  ♦  ♦  Such  consent  may  be  given  by  the 
life  tenant,  so  as  to  bind  the  reversioner,  or 
the  mortgagor  in  possession,  so  as  to  bind 
the  mortgagee.*' 

In  discussing  the  question,  wh^e  the  entry 
has  been  without  the  consent  of  the  o>vner, 
he  asserts  that  the  same  rule  as  to  compensa- 
tion obtains  in  most  jurisdictions,  and  where 
it  is  held  otherwise  the  decisions  are  placed 
upon  the  strict  rules  of  the  common  law, 
that  a  structure  placed  upon  land  by  a  tres- 
passer becomes  a  '*part"  of  the  realty  and  can- 
not be  removed.  But,  he  says,  **the  proceed- 
ing to  ascertain  a  just  compensation  to  be 
paid  for  property  taken  for  public  use  is  not 
a  common-law  proceeding.  The  principles  to 
be  applied  are  broad  and  liberal,  and  such 
as  are  just  to  both  parties.  It  is  a  just  com- 
pensation, no  more  and  no  less,  which  the 
Constitution  requires  to  be  paid.  In  deter- 
mining what  is  just,  the  courts  are  not 
hampered  by  any  hard  and  fast  rules  of 
the  common  law.  As  we  have  already  shown, 
just  compensation  to  the  owner  is  an  in- 
demnity for  the  loss  he  sustains,  irrespec- 
tive of  the  general  advantages  and  disad- 
vantages which  affect  the  conmiunlty  at 
large.  Indemnity  tn  the  case  supposed  does 
not  include  the  value  of  works  prematurely 
placed  upon  the  property.  The  owner  has 
not  lost  the  value  of  such  works;  but,  if 
their  value  is  given  to  him,  it  is  so  much  in 
excess  of  his  loss,  which  is  something  never 
contemplated  by  the  Constitution.*' 

So  far  as  this  statement  applies  in  con- 
demnation cases  to  entries  made  with  the 
consent  of  the  owner,  it  is  sustained  by  the 
overwhelming  weight  of  authority.  See  cases 
cited  in  notes  to  section  507  of  Lewis,  and  in 
notes  to  Village  of  St  Johnsvllle  v.  Smith, 
6  Am.  &  Eng.  Ann.  Cas.  379,  382-384  (184  N. 
Y.  341,  77  N.  B.  617,  5  L.  R.  A.  [N.  S.]  922). 

In  quoting  what  Lewis  said,  we  do  not 
wish  to  be  understood  as  approving  his  state- 
ment so  far  as  it  applies  to  entries  upon  land 
without  authority  express  or  Implied.  As 
was  said  by  the  Court  of  Appeals  of  New 
York  in  the  case  last  cited  above,  where  the 
entry  was  without  authority:  *'So  far  as 
actual  Intent  is  concerned,  a  personal  tres- 
passer  who  annexes  a  structure  to  another*a 
freehold  does  not  mean  that  it  shall  become 
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tbe  property  of  the  landowner  any  more  than 
does  a  trespassing  railway  company  or  mu- 
nicipality which  does  the  same  thing  In  con- 
templation of  acquirhig  the  land  at  some 
future  time  hy  the  exercise  of  the  right  of  emi- 
nent domain.  The  law  afilxes  consequences 
tx>  the  act,  and  not  to  the  intent.  It  says  to 
those  who  Invoke  the  power  of  eminent  do- 
main, as  well  as  to  all  others:  'If  you  In- 
vade land  without  legal  right,  and  place 
structures  thereon,  those  structures  belong 
to  the  landowner.  There  Is  no  more  hardship 
In  applying  the  rule  to  the  one  class  of  tres- 
passers than  to  the  other.  In  both  ^ases  the 
application  tends  to  prevent  a  wrong.  Its 
operation  in  this  state  has  been  and  will 
doubtless  continue  tx>  be  most  salutary  In 
constraining  those  municipal  and  other  cor- 
porations which  the  state  has  authorized  to 
exercise  the  power  of  eminent  domain  not  to 
assume  the  possession  of  lands  In  advance  of 
any  right  so  to  do,  and  thus  practically 
nulll^,  during  the  period  of  wrongful  posses- 
sion, that  provision  of  the  Constitution  which 
guarantees  the  citizen  against  being  deprived 
of  his  property  for  public  use  without  Just 
compensation.* " 

Where  the  possession  of  the  party  seeking 
to  condemn  Is  lawful,  Lewis*  statement, 
that  In  ascertaining  Just  compensation  the 
Improvements  placed  upon  the  premises  by  It 
are  not  to  be  Included,  is  not  only  sustained 
by  the  great  weight  of  authority,  but  by  the 
better  reason.  In  a  controversy  between  the 
landowner  and  the  condemning  party,  the 
former  cannot  in  Justice  claim  the  value  of 
the  land  in  Its  Improved  condition  when  the 
Improvements  were  made  with  his  consent. 
Neither  can  a  mortgagee  or  deed  of  trust 
creditor.  In  granting  permission  to  the  con- 
demning party  to  euter  upon  the  premises 
and  place  his  Improvements  upon  them,  the 
landowner  has  not  prejudiced  the  mortgagee 
or  trust  creditor.  It  is  not  pretended  that 
such  act  has  lessened  the  security,  but  It  Is 
admitted  that  it  has  increased  the  value,  and 
the  claim  of  the  deed  of  trust  creditor  is 
that  he  is  entitled  to  have  the  benefit  of  this 
increase,  not  because  in  Justice  and  equity  he 
is  entitled  to  it,  but  because  under  the  strict 
rules  of  the  common  law  all  structures  plac- 
ed upon  the  property  subject  to  his  Hen  in- 
ure to  his  benefit 

We  are  of  opinion  that  where  a  corpora- 
tion, clothed  with  the  power  of  eminent  do- 
main, lawfully  enters  into  the  possession  of 
land  for  Its  purposes,  and  places  improve- 
ments thereon,  and  afterwards  institutes  con- 
demnation proceedings  to  cure  a  defective  ti- 
tle, or  to  extinguish  the  lien  of  a  deed  of 
trust,  it  is  not  proper,  in  ascertaining  "Just 
compensation"  for  such  land,  to  take  into 
consideration  the  value  of  such  improve- 
ments. 

The  commissioners  In  their  report  ascer- 
tained the  value  of  the  land  as  of  the  date 
of  their  report,  without  considering  the  im- 


provements, at  $6,200.  This  sum,  we  think, 
should  have  been  fixed  as  the  Just  compensa- 
tion for  the  land  taken,  and  that  tbe  trial 
court  erred  in  not  so  holding. 

The  other  ground  upon  which  this  assign- 
ment of  error  is  based  is  the  action  of  the 
court  in  requiring  the  plaintiff  in  error  with- 
in three  months  to  pay  the  sum  ascertained 
as  Just  compensation  into  some  national 
bank  in  the  city  of  Norfolk. 

The  C:k)de  (section  1105f,  subsecs.  9  to  13) 
provides  how  payment  is  to  be  made  for 
lands  taken  in  condemnati<Hi  proceedings. 
If  the  condemning  company  is  not  In  posses- 
sion when  the  report  ascertaining  a  Just  com- 
pensation is  confirmed,  it  can  only  acquire 
title  to  or  the  right  of  possession  of  the  land 
so  condemned  by  paying  such  sum  into  court 
or  to  the  party  entitled.  If  such  company  is 
in  possession  of  the  land  when  the  report  of 
the  commissioners  is  confirmed,  as  It  may  be 
where  there  has  been  a  prior  report  which 
was  not  confirmed,  and  the  confirmed  report 
increases  the  compensation  over  that  ascer- 
tained by  the  former  report,  the  condemning 
company  has  thereafter  no  right  to  the  pos- 
session until  full  payment  has  been  made  in- 
to court  or  to  the  party  entitled. 

Mr.  Lewis.  In  his  work  on  Eminent  Do- 
main, in  discussing  the  character  of  the  Judg- 
ment to  be  entered  in  condemnation  cases, 
says:  '*If  the  statute  is  so  far  silent  upon 
the  subject  as  to  leave  the  matter  open  for 
Judicial  construction,  then  the  proper  Judg- 
ment to  be  entered  will  depend  upon  the  fol- 
lowing considerations:  If  possession  has  al- 
ready been  taken  of  the  property,  either  by 
consent  or  otherwise,  or  if  the  property  has 
already  been  taken  by  virtue  of  an  instru- 
ment of  appropriation,  as  It  may  be  in  some 
states,  before  the  compensation  is  paid,  then 
a  personal  Judgment,  with  all  its  incidents, 
may  properly  be  entered." 

Our  statute  does  not  expressly  provide  for 
such  a  case  as  we  are  now  considering.  In 
neither  of  the  classes  of  cases  provided  for, 
whether  the  condemning  party  Is  in  or  out  of 
possession,  Is  there  any  authority  conferred 
upon  the  court  to  enter  a  personal  Jutlgment 
The  reason  for  this  may  be  in  the  fact  that, 
in  the  absence  of  statutory  provisions  on  the 
subject,  it  is  generally  held  that  the  effect 
of  condemnation  proceedings  is  simply  to  fix 
the  price  at  which  the  party  condemning  can 
take  the  property  sought,  and  that,  even  aft- 
er confirmation  of  the  report  fixing  such 
price,  the  purpose  of  taking  such  property 
may  be  abandoned,  without  incurring  any  li- 
ability to  pay  the  damages  awarded.  See 
Ijewis^  I  656,  and  cases  cited.  Whatever  be 
the  reason  of  our  lawmaking  power  for  not 
authorizing  a  personal  Judgment  in  the  dasH 
of  cases  provided  for,  we  find  no  authority 
in  the  statute  for  entering  a  personal  Judg- 
ment  in  this  case,  and  to  do  so  would  seem 
to  be  contrary  to  the  principle  upon  which 
our  statute  was  framed.     Whatever  be  the 
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effect  of  the  amendment  of  March  15,  1906, 
heretofore  quoted,  as  to  the  right  of  a  party 
to  abandon  or  discontinue  condemnation  pro- 
ceedings instituted  by  it,  it  cannot  affect  this 
case ;  for  it  is  well  settled  "that,  although  the 
words  of  a  statute  are  broad  enough  In  their 
literal  extent  to  comprehend  existing  cases, 
they  ipust  be  construed  as  applicable  to  cas- 
es that  may  thereafter  arise,  unless  a  con- 
trary intention  is  unequivocally  expressed 
therein."  Campbell,  etc.,  v.  Nonpareil,  75  Va. 
2dl,  2©8;  Price  v.  Harrison,  81  Grat.  114. 
ITiere  is  nothing  in  that  amendment  which 
shows  that  it  was  intended  to  have  any  retro- 
actiye  effect. 

Ab  to  the  remaining  assignment  of  error, 
Ibat  the  report  of  the  commissioners  is  not 
in  accord  with  the  order  and  direction  of  the 
court  in  appointing  them,  it  is  sufficient  to 
say  that  no  such  objection  was  made  to  the 
report  in  the  lower  court 

We  are  of  opinion  to  reverse  the  judgment 
or  order  complained  of,  and  to  »iter  such 
judgment  as  the  trial  court  ought  to  have 
entered. 

Reversed. 

HAJEUEtlSON,  J.,  absent 
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OF  TRADE},  Inc.,  v.  NORFOLK  & 

W.  RY.  00.  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

1.   RaILBOADS   ({  0*)— RXOULATION— COBPOBA- 
TION  OOMMISSION—POWEBS. 

CooBt  J  156b  (Code  1904,  p.  cclii).  provides 
that  tlie  Corporation  Commission  sEall  have 
iwwer  to  supervise  and  control  all  transporta- 
tion companies  doing  business  in  the  state  in  all 
matters  relating  to  their  public  duties,  correct 
abuses  therein,  and  prescribe  and  enforce  rates 
and  rules  and  regulations,  and  shall  require  the 
establishment  and  maintenance  of  all  such  pub- 
lic service  and  conveniences  as  may  be  reason- 
able and  just,  etc.  Held,  that  the  power  im- 
posed on  the  commission  referred  to  matters 
relating  to  the  ^performance  of  public  duties,  and 
bad  no  application  to  particular  acts  not  based 
on  a  duty  imposed. 

[BSd.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  S  13;  Dec.  Dig.  §  9.*] 

2.  Cabbiebs  (8 10*)— Regui*ation— Union  De- 
pot Faoilittes. 

Code  1904,  8  7294c  (4),  provides  that  trans- 
portation companies  shall  afford  reasonable  fa- 
cilities for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  forwarding 
and  delivery  of  passengers  and  property  to  and 
from  their  several  lines  without  discrimination, 
but  that  the  section  shall  not  require  any  such 
company  to  give  the  use  of  its  track  or  terminal 
facilities  to  another  company  engaged  in  like 
business.  Section  131Sa(16)  provides  that  the 
Corporation  Commission  shall  have  authority  to 
require  all  corporations  doing  business  within 
the  state  to  discharge  any  public  dutjr  imiMsed 
on  such  corporations  by  the  Constitution  or  by 
law.  Held,  that  section  1313a  (16)  did  not  de- 
fine or  create  any  public  duty  to  be  performed 
by  transportation  companies,  and  did  not,  there- 
fore, modify  or  restrict  the  operation  of  section 


1294c  (4),  under  which  the  Corporation  Commis- 
sion had  no  authority  to  compel  railroads  own- 
ing and  operating  a  joint  depot  in  a  town  ta 
permit  the  use  of  such  depot  and  its  teruiin&i 
tracks  by  another  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  14-20;  Dec  Dig.  I  10.*] 

3.  Cabriers  (§  15*)— Terminal  Facilities- 
Union  Depot. 

Const.  8  166  (Code  1904,  p.  cclxi),  declaiv 
ing  that  all  railroad  companies  whose  lines  con- 
nect shall  receive  and  transfer  each  other's  [pas- 
sengers, freight,  and  loaded  or  empty  cars  with- 
out delay  or  discrimination,  does  not  require 
railroads  maintaining  and  using  a  union  depot 
to  permit  its  use  by  another  railroad. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  25-27 ;  Dec.  Dig.  i  15.*] 

4,  Eminent  Domain  (§  47*)— Use  of  Union 
Depot— Condemnation  op  Right. 

Since  the  ezerdse  of  the  power  of  eminent 
domain  is  against  common  rignt  and  cannot  be 
implied  or  inferred,  there  being  no  provision  in 
the  Virginia  law  for  the  ascertainment  of  the 
compensation  payable  to  railroad  companies 
owning  a  union  depot  by  another  railroad  com- 
pany desiring  to  use  the  same,  such  right  can- 
not be  obtained  by  condemnation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  f§  107,  111 ;   Dec  Dig.  S  47.*} 

Appeal  from  Corporation  Commission. 

Petition  by  the  Commonwealth,  on  relation 
of  the  Norton  Board  of  Trade,  Incorporated, 
against  the  Norfolk  &  Western  Railway  Com- 
pany, to  compel  the  Norfolk  &  Western  Rail- 
way Company  and  the  Louisville  &  Nash- 
ville Railroad  Company  to  permit  the  Inter- 
state Railroad  Company  to  use  their  common 
depot  in  the  town  of  Norton.  From  an  order 
of  the  Corporation  Commission  denying  such 
relief,  petitioner  appeals.  Aflarmed,  on  the 
opinion  of  the  chairman  of  the  commission. 

Irvine  &  Morrison,  for  appellant.  L.  H. 
Cocke,  C.  T.  Duncan,  H.  L.  Stone,  and  A.  S» 
Brandels,  for  appellees. 

KEITH,  P.  The  opinion  of  the  chairman  of 
the  Corporation  Commission,  filed  in  this 
case,  80  fully  and  satisfactorily  disposes  of 
all  the  questions  Involved  that  we  cannot  do 
better  than  to  adopt  it  as  the  opinion  of  this 
court,  with  slight  verbal  changes. 

'The  petitioner,  suing  on  behalf  of  itself 
and  all  other  citizens  of  the  town  of  r^orton, 
alleges:  That  Norton  is  the  western  termi- 
nus of  the  Clinch  Valley  Division  of  the  Nor- 
folk &  Western  Railway  Company,  the  east- 
em  terminus  of  the  Cumberland  Valley  Divi- 
sion of  the  Louisville  &  Nashville  Railroad 
Company,  and  the  eastern  terminus  of  the 
Interstate  Railroad  Company,  and  that  Nor- 
ton is  also  the  terminus  of  two  other  local 
roads,  namely,  the  Wise  Terminal  Company 
and  Virginia  &  Kentucky  Railway  Company^, 
that  the  only  practicable  means  of  connection 
between  the  eastern  and  western  portions  of 
the  county  of  Wise  is  through  the  town  of 
Norton,  and  that  owing  to  the  topography 
of  the  country  all  through  travel  and  traffic 
must  pass  through  the  said  town;  that  the 
Norfolk  &  Western   Railway  Company  and 
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ihe  LoulsvlUe  &  Nashville  Railroad  Compa- 
ny, jointly,  have  railroad  yards  and  a  pas- 
senger and  freight  depot  in  the  town  of  Nor- 
ton ;  that  the  Virginia  &  Kentucky  Railroad 
Ck)mpany  and  the  Wise  Terminal  Company 
have,  under  some  arrangement,  the  use  for 
their  purposes  of  said  railroad  yards  and 
depot ;  that  all  of  these  railroads,  except  the 
Interstate,  have  been  entering  Norton  and 
doing  business  there  for  a  number  of  years ; 
that  the  Interstate,  on  the  other  hand,  is  at 
this  time  completing  the  extension  of  its  road 
from  Appalachia  to  Norton ;  that  it  is  about 
ready  to  begin  a  regular  passenger  and 
freight  business ;  that  it  parallels  the  Louis- 
ville &  Nashville  Railroad  from  Appalachia 
to  Norton,  a  distance  of  about  10  miles,  and 
enters  the  town  through  a  narrow  valley  at 
the  west  end  of  Norton  at  the  same  point  at 
which  the  Louisville  &  Nashville  Railroad 
enters;  that  the  Interstate  Railroad  Compa- 
ny has  acquired  a  location  for  its  freight 
yard  and  for  a  freight  and  passenger  station 
in  the  west  end  of  the  town,  and  will  shortly 
establish  its  freight  and  passenger  station  at 
said  point,  unless  otherwise  directed  by  this 
commission;  that  the  distance  between  the 
said  points  is  somewhat  less  than  a  mile; 
that  the  present  station  of  the  Norfolk  & 
Western  Railway  and  Louisville  &  Nashville 
Railroad  is  nearly  opposite  the  business  cen- 
ter of  the  town,  while  the  proposed  location 
of  the  Interstate  Railroad  station  is  at  the 
extreme  western  end  of  the  town  at  a  very 
inconvenient  place;  that  such  joint  station 
Is  ample  In  size  to  accommodate  the  busi- 
ness of  the  Interstate  Railroad  Company,  in 
addition  to  accommodating  the  business  of 
the  other  railroads  now  using  it;  that  it  is 
highly  Important  to  the  commercial  interests 
and  to  the  convenience  of  the  people  of  Nor- 
ton and  of  Wise  county  that  there  should  be 
one  station  for  all  of  the  railroads  at  the 
town,  and  that  the  object  of  the  petition  is 
to  require  the  Interstate  Railroad  Company 
to  use  the  present  freight  and  passenger  de- 
pot of  the  Norfolk  &  Western  Railway  Com- 
pany and  the  Louisville  &  Nashville  Railroad 
Company  for  its  freight  and  passenger  busi- 
ness, and  to  require  the  Norfolk  &  Western 
Railway  and  the  Louisville  &  Nashville  to 
permit  the  said  Interstate  Railroad  Company 
to  use  their  said  freight  and  passenger  depot 
upon  such  terms  as  may  be  equitable.  There 
are  other  allegations  showing  the  desirability 
of  a  single  station  at  the  said  town. 

••The  prayer  of  the  petition  is  that  this 
commission  shall  enter  an  order  requiring  the 
Louisville  &  Nashville  Railroad  Company  and 
the  Norfolk  &  Western  Railway  Company  to 
grant  to  the  Interstate  Railroad  Company 
the  right,  upon  such  fair  and  equitable  terms 
as  may  be  prescribed  by  the  commission,  to 
use  in  common  with  themselves  their  present 
Norton  depot  for  passenger  and  freight  busi- 
ness, and  to  require  the  said  Interstate  Rail- 
road Company  to  adopt  and  use  the  said 
depot  in  common  with  the  Norfolk  &  West- 


em  Railway  Company  and  the  Louisville  ft 
Nashville  Railroad  Company,  upon  such  just 
and  equitable  terms  as  may  be  prescribed  by 
this  commission. 

*'The  Interstate  Railroad  Company  has  not 
answered  the  petition,  and  presumably  is  anx- 
ious that  the  prayer  of  the  petition  shall  be 
granted.  The  Norfolk  &  W^estem  Railway 
Company  and  the  Louisville  &  Nashville  Rail- 
road Company  have  each  demurred  to  the  pe- 
tition, claiming  that  it  appears  upon  the  face 
of  the  complaint  that  the  Virginia  Constltd- 
tion  and  statutes  give  this  commission  no  ju- 
risdiction to  grant  the  relief  prayed  for ;  that 
to  grant  such  relief  would  be  to  deprive  the 
defendants  of  their  property  without  due 
process  of  law,  and  therefore  be  a  violation 
of  section  11  of  article  1  of  the  Constitution 
of  Virginia  [Code  19(M,  p.  ccx]  and  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States. 

'•Sections  156b  and  166  of  the  Constitution 
of  Virginia  [Code  1904,  pp.  cclii,  cclxi],  and 
section  1313a  (16),  Pollard's  Code  of  Virginia, 
are  relied  upon  by  the  petitioner  to  give  the 
commission  authority  to  grant  the  relief  ask- 
ed for,  and  it  is  claimed  that  such  action 
will  not  violate  any  provision  either  of  the 
state  or  federal  Constitution,  and  that  to 
deny  the  relief  will  be  to  violate  section  l56b 
and  section  166  of  the  Constitution  of  Vir- 
ginia, requiring  the  commission  to  make  and 
enforce  such  regulation  as  may  be  necessary 
to  prevent  injustice  or  unreasonable  discrim- 
ination by  any  transportation  company  In 
favor  of  or  against  any  person,  locality,  com- 
munity, or  any  connecting  line. 

•'These  being  the  issues.  It  becomes  neces- 
sary to  examine  the  sections  of  the  Consti- 
tution and  the  statutes  applicable  thereto. 

"The  portion  of  section  156b  relied  upon 
by  the  petitioner  is  in  these  words:  The 
commission  shall  have  the  power,  and  be 
charged  with  the  duty,  of  supervising,  regu- 
lating and  controlling  all  transportation  and 
transmission  companies  doing  business  In 
this  state,  in  all  matters  relating  to  the  per- 
formance of  their  public  duties  and  their 
charges  therefor,  and  of  correcting  abuses 
therein  by  such  companies ;  and  to  that  end 
the  commission  shall,  from  time  to  time,  pre- 
scribe and  enforce  against  such  companies, 
in  the  manner  hereinafter  authorized,  such 
rates,  charges,  classifications  of  traffic,  and 
rules  and  regulations,  and  shall  require  them 
to  establish  and  maintain  all  such  publio 
service,  facilitieB  and  conveniences  as  may 
be  reasonable  and  just,  which  said  rates, 
charges,  classifications,  rules,  regulations, 
and  requirements  the  commission  may,  from 
time  to  time,  alter  or  amend.' 

"The  power  given  and  the  duty  imposed 
upon  the  commission  by  this  clause  refer  to 
all  matters  relating  to  the  performance  of 
the  public  duties  of  the  transportation  and 
transmission  companies,  and  it  is  'to  that 
end,'  to  use  the  words  of  the  CoD6titutioI^ 
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that  tbe  commission  Is  given  authority  to 
require  the  establishment  and  maintenance 
of  *all  such  public  service,  and  facilities  and 
conveniences  as  may  be  reasonable  and  just' 
Therefore,  unless  the  Norfolk  d^  Western 
Ral'^dy  Company  and  the  Louisville  &  Nash- 
ville Railroad  Company,  as  the  owners  of 
the  Joint  station  at  Norton,  are  required  in 
the  performance  of  their  public  duties  to  al- 
low the  Interstate  Railroad  Company  to  en- 
ter and  share  in  such  use,  then  the  first 
clause  above  quoted  does  not  confer  the  au- 
thority claimed,  because  the  power  and  duty 
of  the  commission  are  both  limited  to  mat- 
ters relating  to  the  public  duties  of  such 
companies.  So,  also,  as  to  the  discrimination 
which  is  forbidden.  If  there  is  no  duty  im- 
posed as  to  the  particular  act,  the  carrier  is 
free  to  make  such  contracts  as  its  interests 
may  require.  First  I.  C,  C.  Act  (Drinker) 
pp.  214r-333;  Consolidated  Fbrwarding  Co. 
V.  Southern  Pacific  R.  Co.,  9  Interst.  Com.  R. 
206e ;  Re  Transportation  of  Fruit  10  Interst 
Com.  R.  360;  United  States  v.  Delaware,  L.  & 
W.  Ry.  Co.  (O.  C.)  40  Fed.  101;  Worchester  Car 
Co.  V.  Pennsylvania  R.  Co.,  3  Interst  Com.  R. 
677 ;  Kentucky  R.  Commission  v.  L.  &  N.  R. 
Co.,  10  Interst  Com.  R.  173;  Butchers',  etc., 
Co.  V.  L.  &  N.  R.  Co.,  67  Fed.  35,  14  O.  O. 
A.  290;  Central  Stockyards  Co.  v.  L.  &  N. 
R  Co.,  118  Fed.  113,  55  C.  C.  A.  63,  63  L. 
R.  A.  213;  Id.,  192  U.  S.  568,  24  Sup.  Ct  339, 
48  L.  Bd.  565;  Alex.  Bay  Co.  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  18  App.  Div.  527,  45  N.  Y. 
Supp.  1091. 

••The  Norfolk  &  Western  Railway  Company 
certainly  owes  to  Its  patrons,  the  general 
public,  desiring  Its  services,  all  proper  sta- 
tion facilities  and  conveniences.  The  same 
duty  is  incumbent  upon  the  Interstate  Rail- 
road Company  as  to  its  imtrons;  but  can  it 
be  said  that  the  Norfolk  &  Western  should 
supply  station  facilities  for  the  patrons  of 
the  Interstate?  If  so,  there  must  be  a  cor- 
responding duty  on  the  Interstate  to  furnish 
station  facilities  for  the  Norfolk  &  Western. 
We  think  that  neither  owes  such  a  duty  to 
the  other,  or  to  the  patrons  of  the  other. 
There  are  certain  important  duties,  however, 
which  railroad  companies  owe  to  each  other, 
which  in  the  interest  of  the  general  public 
are  imposed  by  statute  in  Virginia. 

••Section  4  of  chapter  3  of  the  act  concern- 
ing public  service  corporations  (Pollard's 
Code,  §  1294c  [4])  reads  thus:  *A11  transpor- 
tation companies  shall,  according  to  their  re- 
spective powers  and  with  due  regard  to  the 
exigencies  of  their  other  traffic,  afford  all 
reasonable,  proper,  and  equal  facilities  for 
the  Interchange  of  traffic  between  their  re- 
spective lines,  and  for  receiving,  forwarding 
and  delivering  of  passengers  and  property  to 
and  from  their  several  lines,  and  those  con- 
necting therewith,  and  shall  not  discriminate 
In  their  rates  and  charges  between  such  con- 
necting lines ;  bnt  this  shall  not  be  construed 
M  requiring  any  such  company  to  eetabliah 
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or  maintain  unremunerative  train  service, 
or  to  give  the  use  of  its  track  or  terminal 
facilities  to  another  company  eDgBg<t.t  m  a 
like  business.* 

••The  commission's  power  to  prescribe  rates 
under  section  156b  of  the  Constitution  is  de- 
clared to  be  •paramount*  H)ut  its  authority 
to  prescribe  any  6ther  rules,  regulations  or 
requirements  for  corporations  or  other  per- 
sons, shall  be  subject  to  the  superior  authori- 
ty of  the  General  Assembly  to  legislate  there- 
on by  general  laws.'  Unless,  therefore,  the 
Legislature  has  exceeded  its  constitutional 
authority,  the  proviso  in  the  concluding 
clause  of  the  statute  above  quoted — clause  4, 
{  1294c — that  it  shall  not  be  construed  as 
requiring  a  company  'to  give  the  use  of  Its 
track  or  terminal  fadlitiee  to  another  com- 
pany engaged  in  a  like  business,'  is.  conclu- 
sive of  this  case.  The  superior  authority  of 
the  General  Assembly  having  been  exercised 
by  the  enactment  of  this  statute,  this  com- 
mission has  no  authority  to  require  the  Nor- 
folk &  Western  Railway  Company  and  the 
Louisville  &  Nashville  Railroad  Company  to 
grant  to  the  Interstate  Railroad  Company 
the  use  of  their  track  and  terminal  facili- 
ties at  Norton.  The  decisive  force  and  effect 
of  this  statute  seems  to  have  been  fully  real- 
ized, for  in  the  brief  of  the  learned  counsel 
for  the  petitioner  it  is  claimed  that  section 
1294c  (4)  must  be  construed  in  connection 
with  section  1313a  (16),  that  when  so  con- 
strued it  does  not  forbid  the  relief  asked  for, 
'and  that  even  if  these  sections  be  repugnant, 
section  1294c  (4)  cannot  operate,  because  it 
conflicts  with  section  166  of  the  Constitution. 

••The  language  of  section  1313a  (16),  which 
is  thus  relied  upon.  Is  as  follows :  'The  com- 
mission shall  have  i>ower  and  authority  to  re- 
quire, by  its  rules,  regulations,  and  require- 
ments, all  cori>oratIons  chartered  under  the 
laws  of  this  state,  and  all  foreign  corpora- 
tions doing  business  In  this  state,  to  perform 
and  discharge  any  public  duty  or  require- 
ment imposed  upon  such  corporations  by  the 
Constitution  or  by  law.' 

••It  is  manifest,  however,  that  this  lan- 
guage does  not  define  or  create  any  public 
duty  to  be  performed  by  transportation  com- 
panies, but  simply  affirms  the  constitutional 
power  of  the  commission  to  require  corpora- 
tions doing  business  in  this  state  to  perform 
all  public  duties  or  requirements  Imposed  up- 
on such  corporations  by  the  Constitution  or 
by  law ;  so  that  we  cannot  agree  that  It  aids 
in  the  construction  of  section  1294c  (4),  or 
illumines  its  meaning  in  any  respect  what- 
ever. 

••Section  166  of  the  Constitution  is  relied 
on  to  show  that  this  commission  has  the  pow- 
er to  require  the  Norfolk  &  Western  Railway 
Company  and  the  Louisville  &  Nashville 
Railroad  Company  to  grant  the  use  of  Its 
track  and  terminal  facilities  to  the  Interstate 
Railroad  Company,  notwithstanding  the  pro- 
vision  contained  in  section  1294c  (4). 
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"Section  166  Is  as  follows:  'All  railroad 
companies  whose  lines  of  railroad  connect, 
.  ^all  receive  and  transfer  each  others  pas- 
sengers, freight  and  loaded  or  empty  cars 
without  delay  or  dlscriminatioD.* 

**We  think  that  a  careful  reading  and  com- 
parison of  the  Tarious  clauses  quoted  dem- 
onstrates the  fallacy  of  the  contention  that 
there  is  any  such  conflict  as  is  contended  for. 
We  find  it  impossible  to  read  into  section 
166  of  the  Constitution  any  requirement  that 
a  railroad  company  is  b^und  to  share  its 
tracks  and  station  buildings,  acquired  with 
Its  own  means  and  to  enable  it  to  better  dis- 
charge its  own  public  duties,  with  a  com- 
peting railroad,  because  bound  under  that 
seiption  to  receive  and  transfer  passengers, 
freight,  and  cars,  without  delay  or  discrim- 
ination from  connecting  railroads. 

"All  the  public  duties  of  transportation 
companies  must  be  performed,  but  when  we 
inquire  as  to  what  is  the  public  duty  of  one 
transportation  company  to  another  with  ref- 
erence to  its  tracks  and  terminal  facilities, 
the  answer  is  found  in  section  1294c  (4), 
wliich,  fairly  construed,  prohibits  this  com- 
mission from  requiring  such  company  to 
grant  the  use  of  its  track  or  terminal  facili- 
ties to  another  company  engaged  in  a  like 
business. 

"Section  1294c  (4)  corresponds  very  closely 
with  section  3,  cl.  2,  of  the  interstate  com- 
merce act  (Act  Feb.  4,  1887,  c.  104,  24  Stat. 
380  [U.  S.  Comp.  St.  1901,  p.  3155]),  and  it  is 
a  well-settled  principle  of  construction  tha^ 
when  one  sovereignty  enacts  a  statute  sim- 
ilar to  one  previously  in  force  in  another  Ju- 
risdiction, the  latter  ehactment  includes  such 
construction  as  the  courts  have  previously 
placed  upon  the  statute  thus  copied,  and  this 
section  3,  cl.  2,  of  the  act  to  regulate  com- 
merce has  already  received  in  the  courts  of 
the  United  States  the  construction  which  is 
here  put  upon  it  Little  Rock  Railroad  v. 
St  L.  Ry.  Co.  (C.  C.)  59  Fed.  400 ;  same  case, 
63  Fed.  775,  11  C.  O.  A.  417,  26  L.  R.  A  192 ; 
Oregon  Short  Line  v.  Northern  Pacific,  61 
Fed.  158,  9  C.  C.  A  409;  same  case  (C.  C.)  51 
Fed.  465 ;  Ky.  &  I.  Bridge  Co.  v.  L.  &  N.  R. 
Co.  (C.  C.)  37  Fed.  567,  2  L.  R.  A.  289 ;  L.  &  N. 
R.  Co.  V.  Central  Stock  Yards  Co.,  212  U. 
S.  132,  29  Sup.  Ct  246,  53  L.  Ed.  441. 

"Another  serious  difficulty  about  requiring 
the  Norfolk  &  Western  Railway  Company  and 
the  Louisville  &  Nashville  Railroad  Com- 
pany to  grant  to  the  Interstate  Railroad 
Company  the  rlg^t  to  use  its  tracks  and  sta- 
tion, to  use  the  language  of  the  petition,-  'up- 
on such  fair  and  equitable  terms  as  may  be 
prescribed  by  the  commission,'  is  that  the 
Virginia  law  has  made  no  provision  for  the 
ascertainment  of  the  compensation  which 
would  be  due  to  the  defendant  companies  by 
the  Interstate  Railroad  Company  for  the 
joint  use  of  its  property.  The  exercise  of  the 
power  of  eminent  domain  being  against  com- 


mon right,  it  cannot  be  Implied  or  inferred, 
but  must  be  given  in  express  terms  or  by 
necessary  implication,  and  the  Legislature  of 
Virginia  has  not  granted  the  power  to  one 
transportation  company  to  condemn  the  right 
to  jointly  use  the  tracks  and  tenninal  facili- 
ties of  another  transportation  comi>anj  In 
the  last  case  referred  to,  the  Supreme  Court 
of  the  United  States  declared  that  the  lack  in 
the  section  of  the  Kmitucky  Constitution  of 
adequate  provisions  for  compensation  for 
property  could  not  be  supplied  by  Inserting 
them  in  the  judgments  of  the  court  or  other- 
wise. 'The  law  itself,*  said  the  court,  *must 
save  the  party's  rights,  and  not  leave  them 
to  the  discretion  of  the  court  as  such.' 

"From  the  allegations  of  the  petition  there 
appear  to  be  good  reasons  for  supposing  that 
the  public  at  Norton  would  be  greatly  ac- 
commodated by  allowing  the  Interstate  Rail- 
road Company  to  enter  and  share  with  the 
other  railroads  at  Norton  in  the  use  of  the 
ample  station  facilities  alleged  to  be  there; 
but,  In  order  to  allow  it  to  do  so,  there  should 
be  a  contract  between  the  corporations  in- 
volved, defining  the  terms  and  conditions  up- 
on which  such  joint  use  is  to  be  enjoyed,  and 
this  commission  is  without  authority  to  make 
such  a  contract  for  the  parties,  and  the 
laws  of  Virginia  have  made  no  provision  for 
the  condemnation  of  such  a  joint  use  of  sta- 
tion facilities. 

"As  we  have  concluded  that  under  the  Con- 
stitution and  laws  of  Virginia  we  have  no 
authority  to  grant  the  prayer  of  the  petition, 
we  deem  it  unnecessary  to  discuss  or  decide 
whether  to  grant  such  prayer  would  be  to 
violate  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States." 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  final  order  of  the  Corporation 
Commission  should  be  affirmed. 

Affirmed. 

HARRISON,  J.,  absent 


(87  W.  Va.  422) 
PICKE3NS  et  al.  v.  STOUT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia- 
May  3,  1910.     Rehearing  Denied 
June  11,  1910.) 

(SyllahM  ly  ihe  Court.) 

1.  Partition   (§   17*)  —  Tttle  —  Ousteb   Be- 
tween Tenants  in  Common. 

The  defense  of  an  ouster  between  tenants 
in  common,  effected  by  the  possession  of  a 
stranger  under  a  contract  of  purchase  from  one 
of  the  co-tenanta,  does  not  present  a  question  of 
title  of  wliich  a  court  of  equity  cannot  take  cog- 
nizance on  a  bill  for  partition  of  the  land. 

[E3d.    Note.— For   other  cases,   see   Partition. 
Cent.  Dig.  SS  53-59 ;  Dec  Dig.  J  17.*] 

2.  Acknowledgment    ({   25*)— Bt   Mabried 
Woman. 

A  married  woman  cannot  divest  herself  of 
legal  or  equitable  title  to  land,  otherwise  than 
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t^  a  deed  or  contract,  acknowledged  in  the  man- 
ner prescribed  by  tlie  statute. 

[Bid.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  {  133 ;   Dec.  Dig.  S  25.*1 

3.  Specoto  Pebfobhance  (§  121*)— Pbocked- 
inos— sufticibncy  of  fvidencb. 

To  sustain  a  demand  in  equity  for  specific 
performance  of  an  oral  contract  of  purchase  of 
land,  the  evidence  must  be  clear,  full,  and  free 
from  suspicion. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  388;   Dec.  Dig.  §  121.*] 

4  Specific  Pbbfobmangb  (J  31*)— Contracts 
Enforceable— Contract  for  Purchase  of 
Land— Completeness. 

To  be  enforceable  in  equity,  a  contract  of 

'purchajse  of  land  must  be  complete,  fixing  the 

1>rice  and  terms  as  well  as  the  identity  of  the 
and. 

(EJd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  S  86;   Dec.  Dig.  {  31.*] 

5.  Joint  Tenancy  (8  9*)— Tenancy  in  Com- 
mon (J  14*) — Adverse  Possession— Ouster 
Between  Oo-Tenants. 

An  ouster  between  joint  tenants,  tenants  in 
common,  or  coparceners  ma^  be  effected  by 
open,  notorious,  and  exclusive  possession  of 
the  land  by  a  stranger,  under  a  deed  or  an  exec- 
utory contract  of  sale,  executed  by  one  of  the 
co-tenants  to  bwAl  stranger,  purporting  to  con- 
T«y  or  sell  the  whole  thereof  to  the  latter. 

[Ed.  Note.— For  other  cases,  see  Joint  Ten- 
ancy, Cent  Dig.  $  12 ;  Dec.  Dig.  8  9  ;•  Tenancy 
in  Common,  Cent  Dig.  IS  30-^;  Dec.  Dig. 
I  14.*] 

6.  Joint  Tenancy  (I  9*)— Tenancy  in  Com- 
mon (§  14*V— Adverse  Possession— Ouster 
Between  Co-Tenants. 

Mere  ezecntion  and  dellyery  of  such  deed 
or  contract  is  not  of  itself  sufficient  to  work 
an  ouster.  To  it  there  must  be  added  express 
actual  notice  of  the  adverse  claim  and  posses- 
sion, or  open,  notorious,  exclusive,  and  nostile 
possession  of  the  land  by  the  grantee  or  vendee 
of  which  the  true  owner  in  co-tenancy  must 
take  notice,  and  inquire  by  what  right  such 
dominion   is  exercised. 

[Ed.  Note.— For  other  cases,  see  Joint  Ten- 
ancy, Cent.  Dig.  {  12;  Dec.  Dig.  I  9:»  Ten- 
ancy in  Common,  Cent.  Dig.  §§  80-41;  Dec. 
Dig.  i  14.*] 

7.  Adverse  Possession  ({  43*)— Possession 
OF  ■  Tenant. 

If,  when  such  vendee  secures  his  deed  or 
contract,  a  tenant  is  in  x)osse8sion  of  the  land, 
holding  under  the  true  owners,  and  continues 
Co  remain  thereon,  under  an  agreement  of  at- 
tornment to  the  purchaser,  of  which  any  true 
owner  has  no  notice,  the  possession  of  the  ven- 
dee by  sudi  tenant  is  not  adverse  to  such 
owner;  but  his  i>08session  becomes  adverse 
from  the  date  of  the  removal  of  such  tenant 
from  the  land,  if  he  himself  openly  uses  it  or 
substitutes  new  tenants  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
<ession.  Cent  Dig.  §  219;  Dec.  Dig.  S  43.*] 

8.  Adverse  Possession  (|  43*)— Possession 
OF  Tenant. 

In  such  case,  the  ouster  is  effected  by 
the  combined  action  of  the  vendor  and  vendee; 
but,  in  law,  the  vendor  may  be  regarded  as  the 
real  actor  and  the  title  under  which  the  es- 
tate was  held  In  conmion  as  his  color  of  title, 
»f  which  the  vendee  may  avail  himself  as  a 
claimant  nnder  it. 

[Ed.  Note. — ^For  other  cases,  see  Adverse 
Poeseesion,  Cent  Dig.  {  219 ;   Dec.  Dig.  §  43.*] 


0.  Partition  (§  63*)  —  TnxE  in  Common 
Source— Presumption  . 

When  all  the  parties  to  a  suit  for  partition 
claim  title  from  a  common  source,  title  iu 
such  common  source  is  conclusively  presumed 
for  the  purposes  of  the  suit  though  no  deed 
or  other  muniment  of  such  title  has  been  in- 
troduced as  evidence' or  is  known  to  exist. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  S  183 ;    Dec.  Dig.  S  63.*] 

10.  Limitation  of  Actions  ({}  76*)— Compu- 
tation OF  Period  —  Disabilities  —  In- 
fancy. 

The  running  of  the  statute  of  limitations 
against  a  person  is  not  interrupted  by  his 
death,  and  continues  to  run  against  his  heirs, 
though  they  be  infants,  and,  in  such  case,  the 
heirs  are  not  within  the  saving  clause  of  said 
statute. 

[Ed.  Note.— For  other  cases,  see  Limitntion 
of  Actions,  Cent  Dig.  S  418 ;    Dec.  Dig.  §  76.*] 

11.  Limitation  of  Actions  (8  195*)— Com- 
putation of  Period  —  Disabilities  —  In- 
fancy—Burden OF  Proof. 

The  disability  of  infancy  at  the  date  of 
the  accrual  of  a  right  of  action  must  be  shown 
by  the  party  claiming  the  benefit  thereof.  To 
prevent  the  bar  of  the  statute  of  limitations, 
an  infant  must  show  that  the  right  of  ac- 
tion accrued  to  him,  while  he  was  under  such 
disability,  and,  therefore,  that  it  did  not  be- 
gin to  run  against  his  ancestor,  if  he  claims 
the  property   in  controversy   by   inheritance. 

«[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  714 ;  Dec.  Dig.  { 
195.*] 

12.  Limitation  of  Actions  (§  70*)— Compu- 
tation OF  Period  —  Disabilities  —  In- 
fancy—Co-tenants. 

The  disability  of  infancy  on  the  part  of 
one  or  more  tenants  in  common  or  coparceners 
does  not  avail  their  co-tenants,  who,  though 
once  under  the  like  disability,  have  failed  to 
sue  for  the  recovery  of  their  interests  in  the 
land  within  five  years  after  the  attainment 
of  their  respective  majorities.  Each  is  barred 
by  the  lapse  of  said  period. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  S  386 ;   Dec.  Dig.  §  70.*] 

13.  Partition  (§  32*)— Disclaimer  of  Oo- 
Ten  A  NT— Effect  on  Subsequent  Parti- 
tion. 

A  disclaimer,  filed  l>v  an  heir  to  an  estate, 
in  a  suit  for  partition  of  the  real  estate  of  the 
ancestor,  acknowledging  advancements  to  the  ex- 
tent of  his  full  share  of  the  estate  in  the  life- 
time of  the  latter,  followed  by  a  voluntary  par^ 
tition  of  a  portion  of  the  land  in  which  those 
participating  in   it  apportioned,   assumed,   and 

Eaid  indebtedness  of  the  estate,  precludes  such 
eir  and   his   assigns   from   participation   in   a 
subsequent  partition  of  the  residue  of  the  lands. 
[E)d.    Note. — For  other  cases,    see   Partition, 
Cent  Dig.  S  83;    Dec.  Dig.  S  32.*] 

(Additional  SyUahus  hp  Editorial  Staff.) 

14.  Specific  Performance  (J  121*)  —  Oral 
Contract  for  Purchase  of  Land — Suffi- 
ciency OF  Evidence. 

Evidence  held  too  uncertain  and  indefinite 
to  warrant  specific  enforcement  of  an  oral 
agreement  for  purchase  of  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  390;    Dec.  Dig.  §  121.*] 

15.  Adverse  Possession  (J  1*)— Color  of 
Title— Nature. 

Color  of  title  is  always  an  element  of  de- 
fense and  not  a  weapon  of  offense,  and  with< 
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out  j^oBsession  or  right  of  possession  no  person 
can  invoke  it,  for  of  itself  it  confers  no  title. 
[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Dec  Dig.  I  !.•] 

WilllamB,  jr.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Lewis  County. 

BUI  by  Celia  T.  Pickens  and  others  against 
Benjamin  B.  Stout  and  others.  Judgment 
of  dismissal,  and  plaintiffs  appeal.  Affirmed 
in  part,  reversed  in  part,  and  remanded. 

Melvln  G.  Sperry,  for  appellants.  W.  B. 
Raymond,  for  appellees  Krenn.  W.  W.  Bran- 
non,  for  appellee  B.  B.  Stout  A.  B.  Fleming, 
Charles  Powell,  and  Kemble  White,  for  ap- 
pellee South  Penn  Oil  Co. 

POFFENBARGER,  J.  A  bill  for  partition 
filed  in  the  circuit  court  of  Lewis  county, 
by  Celia  T.  Pickens  and  others,  heirs  of  Mary 
Martha  Jarvis,  deceased,  to  which  Albert 
R.  Bond  and  others,  heirs  of  Chas.  B.  Bond, 
deceased,  were  defendants,  likewise  claim- 
ing right  to  partition,  by  proper  pleadings, 
was  dismissed,  on  final  hearing,  in  so  far  as 
it  seeks  partition,  and  the  heirs  aforesaid 
have  appealed. 

The  land  involved  had  originally  belonged 
to  James  M.  Stout,  the  father  of  Mrs.  Jarvis 
and  Mrs.  Bond,  and  consisted  of  about  400 
acres.  James  M.  Stout  died  in  1879,  seised 
and  possessed  of  other  lands  situated  in  Har- 
rison county.  His  wife  and  seven  children, 
Benjamin  B.  Stout,  Elmer  H.  Stout,  Mary 
Martha  Jarvis,  Sue  J.  Bond,  Elizabeth  C. 
Ward,  and  James  F.  Stout  survived  him. 
The  widow  has  since  died.  Soon  after  the 
death  of  James  M.  Stout,  a  suit  in  equity  was 
Instituted  In  Harrison  county  for  the  par- 
tition of  his  lands;  the  bill  setting  forth, 
as  belonging  to  the  estate,  the  lands  In  Lew- 
is county -as  well  as  those  in  Harrison.  No 
decree  of  partition  was  made  In  that  suit 
The  estate  was  liable  to  some  Indebtedness 
which  the  personal  property  was  insufficient 
to  pay,  and  in  1883  the  Harrison  county  lands 
were  partitioned  by  agreement  which  agree- 
ment was  executed  by  conveyances.  The 
cause  was,  however,  referred  to  a  commis- 
sioner, who  reported  an  indebtedness  to  the 
administrator,  B.  B.  Stout  one  of  the  heirs, 
and  this  indebtedness  was  apportioned  among 
and  assumed  by  the  heirs  in  the  partition; 
each  portion  being  charged  upon  the  lands 
conveyed.  In  that  suit,  Elmer  H.  Stout  filed 
a  paper  In  which  he  represented  that  he  had 
received  from  his  father,  by  way  of  advance- 
ment his  full  share  of  the  estate,  and  did 
not  claim  any  interest  therein.  Accordingly, 
he  took  no  part  in  the  i)artition.  The  agree- 
ment was  made  among  the  other  six  heirs. 
This  did  not  Include  the  lands  in  Lewis  coun- 
ty. Over  these,  B.  B.  Stout  exercised  con- 
trol and  oversight  with  the  consent  of  the 
other  heirs,  receiving  the  rents,  issues,  and 
profits  and  paying  the  taxes,  in  so  far  as 


they  were  paid,  until  1886.  In  that  year,  he 
sold  one  portion  of  the  land,  containing  245.5 
acres,  to  Joseph  Krenn,  and  the  residue 
thereof,  containing  150  acres,  to  John  Krenn, 
executing  to  each  of  them  a  title  bond, 
which,  though  not  acknowledged  for  record, 
was  recorded  In  the  clerk's  office  of  the  coun- 
ty court,  April  19,  1896,  the  date  on  which 
they  were  executed.  These  lands  were  re- 
turned delinquent  for  nonpayment  of  the 
taxes  thereon  for  the  year  1884  and  sold  In 
the  year  1885  for  such  delinquency,  B.  B. 
Stout  becoming  the  purchaser,  but  he  took 
no  deed  under  this  purchase  until  1893. 

Soon  after  their  purchase,  the  Krenns  took 
possession  of  the  land.  On  the  25th  day  of 
May,  1893,  Stout  obtained  a  tax  deed  under 
his  purchase.  On  the  3d  day  of  May,  1894, 
he  executed  deeds  to  the  Krenns.  In  1898 
the  Krenns  leased  the  land  for  oil  and  gas 
purposes  to  the  South  Penn  Oil  Company. 
That  company  has  developed  the  property 
and  found  It  to  be  productive  of  both  oil 
and  gas  In  large  quantities  This  bill  was 
filed  at  January  rules,  1901,  and  all  interest- 
ed persons  were  made  parties. 

B.  B.  Stout  defends  under  his  purchase  at 
the  sale  for  nonpayment  of  taxes.  He  has 
also  procured  deeds  for  all  of  the  interests 
except  that  of  the  Jarvis  heirs  and  a  one> 
half  Interest  which  was  conveyed  by  Benton 
Stout  one  of  the  heirs,  to  Chas.  B.  Bond  and 
Taylor  Ward.  Ward  conveyed  his  half  of 
the  Benton  Stout  Interest  to  B.  B.  Stout. 
Said  B.  B.  Stout  claims  also  to  have  purchas- 
ed from  Mrs.  Jarvis,  in  her  lifetime,  and  C 
B.  Bond,  In  his  lifetime,  all  of  their  interests, 
by  verbal  contracts.  The  Krenns  and  the 
South  Penn  Oil  Company  predicate  their  de- 
fense upon  the  theory  of  adverse  possession, 
as  well  as  title  acquired  from  Stout 

Demurrers  to  the  bill  were  properly  over- 
ruled. Whatever  the  title  of  James  M.  Stout 
may  have  been,  B.  B.  Stout  claimed  under 
him  and  along  with  his  coheirs  and  could  not 
allow  the  land  to  become  delinquent  and  pur- 
chase it  to  their  prejudice.  He  was  under  a 
duty  to  pay  the  taxes.  This  being  true.  It  is 
immaterial  whether  the  long  delay  in  ob- 
taining a  deed  under  his  purchase  irendered 
it  Invalid  or  not  As  all  the  parties  must 
necessarily  claim  under  the  same  title,  all 
questions  of  title  are  cognizable  in  a  suit  for 
partition.  There  is  no  strange,  adverse  title 
involved,  as  color  or  otherwise,  unless  It  be 
the  deeds  made  in  1893  and  1894,  and  the 
period  of  limitation  since  their  date  has  not 
elapsed.  As  to  whether  the  title  bonds,  made 
in  1886,  are  color  of  title,  or  there  has  been 
sufficient  possession  under  them,  will  be  de- 
ferred for  the  present 

The  decree  does  not  expressly  state  the 
ground  upon  which  relief  was  denied.  It  dis- 
misses the  bill,  declaring  the  Krenns  have 
perfect  and  Indefeasible  right  and  title  to 
the  land,  setting  forth  the  facts  relating  to 
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the  execution  and  recordation  of  said  title 
bonds,  but  admitting  that  they  were  not  en- 
titled to  be  recorded.  On  the  failure  of  the 
court  to  say  in  its  decree  whether  or  not 
the  claims  of  purchase  of  the  Jarvls  and 
Bond  interests,  set  up  by  B.  B.  Stout  in  his 
answer,  praying  specific  performance  of  the 
alleged  contract,  by  way  of  affirmative  relief, 
and  to  dismiss  said  answers,  counsel  for  the 
appellees  base  the  contention  that  the  court 
did  not  find  adversely  on  these  claims  of 
jHirchase,  but  there  is  incorporated  in  one  of 
the  briefs  for  the  appellants  what  purports 
to  be  an  opinion,  delivered  by  the  trial  court, 
in  which  these  claims  are  overthrown.  The 
whole  decree  is  here  for  review,  and,  if  it 
shall  appear  that  the  claim  of  title  by  adverse 
possession  cannot  be  sustained,  it  will  be 
necessary  to  inquire  whether  the  decree  can 
stand  upon  jtltle  by  purchase.  If  title  in  the 
Krenns  can  be  made  out  on  either  theory,  the 
decree  will  be  affirmed,  and  it  cannot  be  re- 
versed unless  both  theories  fall. 

As  there  Is  no  claim  of  purchase  from  Mrs. 
Jarvls  otherwise  than  by  a  verbal  contract, 
it  Is  impossible  that  she  could  thus  have 
parted  with  title  to  her  land  prior  to  the 
15th  day  of  September,  1887,  for,  until  that 
time,  she  was  a  married  woman,  and  there- 
fore incapable  of  divesting  herself  of  title  to 
real  estate  otherwise  than  by  a  written  in- 
strument, acknowledged  In  the  manner  pre- 
scribed by  the  statute.  Simpson  v.  Belcher, 
61  W.  Va.  157,  56  S.  E.  211 ;  Amick  v.  Ellis, 
53  W.  Va.  421,  44  S.  B.  257;  Rosenour  v. 
Roeenour,  47  W.  Va.  554,  35  S.  E.  918 ;  Moore 
T.  Ligon,  80  W.  Va.  146,  3  S.  E.  572 ;  Moore 
V.  Ugon,  22  W.  Va.  292.  On  the  15th  day  of 
September,  1887,  she  procured  an  absolute 
divorce  from  her  husband,  and  two  months 
later,  lacking  one  day,  November  14,  1887, 
died  of  consumption^  at  her  home  in  Har- 
rison county,  on  the  tract  of  land  allotted  to 
her  in  the  partition  of  the  Harrison  county 
lands.  There  is  much  evidence  tending  to 
show  that  she  was  in  a  very  feeble  condition 
during  the  whole  of  this  period  and  never 
away  from  her  home,  but  once.  Many  wit- 
nesses say  she  made  a  trip  on  horseback  to 
Randolph  county  In  1887,  for  the  purpose  of 
▼isiting  relatives,  and  returned  in  about  two 
weeks.  Shortly  after  her  return,  the  dis- 
ease of  which  she  was  suffering  had  made 
such  progress,  and  she  had  become  so  feeble, 
that  she  was  soon  confined  to  her  home. 
Mrs.  McI>onald  says  she  went  about  the 
middle  of  August,  was  gone  about  two  weeks, 
and,  in  about  a  week  afterwards,  was  confin- 
ed to  her  bed.  Much  of  the  evidence  of  pur- 
chase consists  of  oral  admissions  and  dec- 
larations, said  to  have  been  made  by  Mrs. 
Janis.  The  greater  number  of  the  wit- 
aesses  who  testified  to  these  admissions  are 
iDemben  of  B.  B.  Stout's  own  family,  his 
wife  and  children.  Mrs.  Stout  and  her  chil- 
dren say  Mrs.  Jarvis  came  to  their  house  aft- 
er her  return  from  the  visit  to  Randolph 


county,  and  some  of  them  say  she  came  for 
money  due  her  on  account  of  her  Fink  creek 
lands,  and  that,  on  this  occasion,  she  said 
she  had  procured  her  divorce.     Mrs.   Stout 
says  she  got  $20,  for  which  she  gave  a  re- 
ceipt,  signing   her   name,    Mary   M.    Stout, 
which  receipt  has  been  lost  and  cannot  be 
found.     Some  of  these  witnesses  place  this 
visit  to  B.  B.  Stout  as  late  as  three  weeks 
before  her  death.     Mrs.   Stout  also   thinks 
Mrs.  Jarvis  returned  from  her  visit  to  Ran- 
dolph county  about  the  middle  of  October. 
Other  witnesses  whom  she  visited  on  that 
trip,  as  well  as  her  daughters  and  neighbors, 
say  it  was  made  in  August.    W.  F.  Stout  and 
Mrs.  E.  H.  Stout  not  only  say  the  visit  was 
made  in  August,  but  that  Mrs.  Jarvis  then 
said  she  had  sold  her  Fink  creek  land.    That 
Mrs.  Jarvis  even  went  to  B.  B.  Stout's  after 
her  return  from  Randolph  county  is  denied 
by   her   daughter,   Mrs.   Pickens,   who   says 
she  never  left  her  home  but  once  after  her 
return  from  Randolph  county  and.  on  that 
occasion,  visited  her  sister,  Mrs.  Bond,  and 
her  uncle,  Henry  Bassel.    This  Is  confirmed 
by  Mrs.   Bond,   who  says   Mrs.   Jarvis   was 
never  away  from  home  afterward,  and  she 
fixes  the  time  as  the  first  or  second  week  in 
September.     Corroboration  of  the  testimony 
of  Mrs.  Stout  and  her  children  Is  sought  in 
the  evidence  of  one   George  Murphy,   who 
says  Mrs.   Jarvis  owed  him  for  work,  and, 
after  her  return  from  Randolph  county,  went 
to   B.   B.   Stout   to  obtain   the  money   with 
which  to  pay  him.     He  is  fiatly  contradicted 
by  Mrs.  Pickens  and  Mrs.  Gurrence,  who  say 
he  never  did  any  work  for  their  mother  and 
was  never  on  her  place.    He  does  not  fix  the 
exact  date  of  this  alleged  transaction,  and  it 
may  have  occurred,  if  at  all,  before  Mrs.  Jar- 
vis obtained  her  divorce.     Confirmation   of 
the  claim  of  purchase  and  corroboration  of 
the  witnesses  who  testified  to  these  admls^ 
slons  is  sought  in  the  will  of  Mrs.  Jarvls, 
made  Just  a  few  days  before  her  death.    By 
this  instrument,  she  gave  her  farm  in  Har- 
rison  county   to   her   daughters.   Cells   and 
Louise.    It  was  then  subject  to  the  lien  for 
the  money,  charged  upon  it  In  the  partition. 
The  will  contained  this  provision,  respecting 
the  farm  and  her  interest  In  other  lands :  *'  I 
direct  that  any  money  that  may  be  payable 
to  me  from  the  sale  of  land  belonging  to  the 
estate  of  my  father  be  applied  in  paymeni 
of   the   amount  charged   upon   my   land   on 
Brushy  Fork  creek   whereon  I   now   reside 
under  the  deed  of  partition  between  the  heirs 
and  my  said  father."    No  other  reference  to 
the  Fink  creek  land  is  found  in  the  will. 
There  is  no  direction  to  sell  the  same.     It 
is  said  this  provision  In  the  will  impliedly 
admits  a  previous  sale  of  it    We  think  this 
clause  is  susceptible  of  a  different  interpre- 
tation.   It  may  as  well  be  assumed  that  the 
testatrix  referred  to  the  future  or  contem- 
plated sale  as  a  past  sale.    The  expression  is, 
to  say  the  least,  equivocal  and  lacks  clear- 
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sess  and  posltiveness.  It  does  not  necee- 
sarlly  say  the  lands  had  been  sold.  It  may 
well  be  .assumed  that,  if  the  sale  had  been 
made  to  B.  B.  Stout,  the  reference  would  not 
have  been  made  to  the  land,  but  to  money 
due  her  from  Stout  There  Is  no  better 
foundation  In  the  dau^  for  the  view  that 
a  sale  had  been  made  than  for  the  opposite 
view  that  the  land  still  belonged  to  her  fa- 
ther's estate.  We  do  not  think  this  provision 
in  the  will  is  an  admission  of  the  sale  of  the 
land.  If  It  be  admitted  that  Mrs.  Jarvis 
made  demands  upon  her  brother  for  money 
before  her  -death,  there  are  circumstances  in 
evidence  affording  a  basis  for  the  view  that 
he  was  indebted  to  her.  Some  years  before 
her  death,  he  had  verbally  purchased  her 
Harrison  county  land,  and,  under  that  con- 
tract, had  possession  of  it  for  more  than  a 
year.  On  account  of  the  refusal  of  Mrs. 
Jarvis'  husband  to  Join  in  a  deed  conveying 
the  land  to  him.  Stout  abandoned  the  pur- 
chase and  yielded  possession  of  the  land. 
About  this  time,  he  received  some  cattle 
from  her. 

Taken  all  together,  we  think  this  evidence 
of  purchase  Is  too  uncertain  and  indefinite 
to  sustain  tiie  claim.  It  is  uncertain  and 
contradictory  as  to  time  and  Is  altogether 
silent  as  to  the  price  and  terms.  No  doubt 
B.  B.  Stout  expected  to  buy  it,  and  likely 
Mrs.  Jarvis  looked  upon  him  as  a  prospective 
purchaser.  There  may  have  been  some  loose 
conversation  on  the  subject,  as  there  seems 
to  have  been  between  B.  B.  Stout  and  some 
of  the  other  heirs;  but  the  evidence  falls 
short  of  the  establishment  of  a  contract  of 
sale,  fixing  the  price  and  terms  and  the  exe- 
cution of  a  written  contract  or  memorandum, 
and  there  was  no  change  of  possession  within 
the  lifetime  of  (Mrs.  Jarvis,  of  which  she  had 
any  notice,  disclosed  by  the  evidence.  To 
sustain  a  bill  for  specific  performance  of  an 
oral  contract  of  purchase,  the  evidence  must 
be  dear,  full,  and  free  from  suspicion.  Har- 
ris V.  Elliott,  45  W.  Va.  245,  32  S.  B.  176;. 
GiUaspie  v.  James,  48  W.  Va.  284,  37  S.  B. 
688;  Bnsminger  v.  Peterson,  53  W.  Va.  824, 
44  S.  B.  218 ;  Westfall  v.  CottrlUs,  24  W.  Va. 
763;  Mathews  v.  Jarrett,  20  W.  Va.  415; 
Blankenship  v.  Spencer,  31  W.  Va.  510, 7  S.  E. 
483.  It  must  also  disclose  the  price  to  be 
paid;  this  being  an  essential  element  of  the 
contract 

The  evidence  of  the  purchase  of  the  Bond 
interest  consists,  for  the  most  part,  of  a 
memorandum,  made  on  a  note  for  |140,  exe- 
cuted by  Bond  to  Stout,  which  memorandum 
A.  J.  Sullivan  says  accords  with  an  agree- 
ment made  in  his  presence,  and  the  testimony 
of  James  F.  Stout  to  the  effect  that  a  deed 
had  been  sent  to  him  for  joint  execution  by 
himself  and  Bond,  bearing  the  signature  of 
Bond,  which  transaction  he  thinks  occurred 
about  1882  or  1884.  The  memorandum  on  the 
note  reads  as  follows:  "It  Is  agreed  the 
abOTe  note  shall  be  payment  on  the  Lewis 


county  land  on  Fink's  creek.  September, 
1885."  This  is  not  signed  by  Bond,  and  the 
note,  with  the  memorandum  on  It,,  remains  In 
the  hands  of  B.  B.  Stout  Some  other  wit- 
nesses say  Bond  admitted  to  them  his  sale 
of  the  land  to  Stout.  On  the  contrary,  there 
is  testimony  to  admissions  on  the  part  of 
B.  B.  Stout  that  he  had  not  purchased  of 
Bond,  and  James  F.  Stout  is  flatly  contra- 
dicted in  words  and  by  evidence  of  incon- 
sistent circumstances.  That  the  note  was 
never  surrendered  is  another  contradictory 
fact  Here,  again,  there  is  no  evidence 
showing  what  price  was  to  be  paid.  We  do 
not  think  the  evidence  measures  up  to  the 
requirement  of  the  rule  governing  the  proof 
of  a  parol  contract'  for  the  sale  of  land. 

A  great  deal  of  space  in  the  briefs  is  de- 
voted to  discussion  of  the  question  whether 
the  title  bonds  executed  by  B.  B%  Stout  con- 
stitute color  of  title.  On  the  one  hand,  they 
are  regarded  as  having  the  same  effect  as 
deeds.  On  the  other  hand,  they  are  denied 
such  effect,  and  the  Krenns  in  possession 
under  them  are  treated  as  tenants  in  com- 
mon with  the  heirs  of  Mrs.  Jarvis  and  the 
heirs  of  <X  B.  Bond.  If  they  could  be  treat- 
ed as  deeds,  void  as  to  the  Interests  of  the 
Jarvis  and  Bond  heirs  and  constituting  only 
color  of  title  as  to  these  interests,  the  mere 
execution  and  delivery  thereof  would  not 
constitute  an  ouster  and  put  the  statute  of 
limitations  into  operation.  The  statute  does 
not  begin  to  run  until  after  possession  has 
been  taken  under  such  a  deed.  Parker  v. 
Brast,  45  W.  Va.  3d9,  32  S.  B.  269;  McNee- 
ley  V.  Oil  Co.,  52  W.  Va.  616,  636,  44  S.  B. 
508,  62  L.  R.  A.  562;  Hannon  v.  Hannah,  9 
Qrat  (Va.)  146;  Freeman  on  Co-Ten..  §  226. 

Another  important  principle,  the  applica- 
tion of  which  must  be  tested  by  the  evi- 
dence in  the  case.  Is  that  the  statute  of  lim- 
itations did  not  run  against  the  heirs  of 
Mrs.  Jarvis  and  O.  B.  Bond,  unless  there  was 
an  ouster  before  the  respective  deaths  of 
these  ancestors.  In  other  words,  if  there 
was  an  ouster  of  O.  B.  Bond,  in  his  lifetime, 
the  statute  began  to  run  against  him  and 
continued  to  do  so  against  the  heirs  after 
his  death ;  and,  If  it  was  put  into  operation 
against  Mrs.  Jarvis,  before  she  died,  her 
death  did  not  interrupt  or  stop  it  On  the 
contrary,  if  the  act  of  ouster  occurred  after 
these  parties  died,  the  statute  did  not  begin 
to  run  against  such  of  their  heirs  as  were 
infants,  or,  if  it  did,  their  right  of  action 
was  not  taken  away  or  barrec^  until  the 
lapse  of  five  years  after  the  attainment  of 
their  majorities.  Their  rights  of  action  wete 
saved  by  section  3  of  chapter  104  of  the 
Code.  Rowan  v.  Chenoweth,  49  W.  Va.  287» 
33  S.  R  544,  87  Am.  St  Rep.  796;  Mynes  v. 
Mynes,  47  W.  Va.  681,  35  S.  B.  935;  Jones  ▼. 
Lemon,  26  W.  Va.  629,  635 ;  Talbott  v.  Wood- 
ford, 48  W.  Va.  449,  37  S.  B.  580. 

B.  B.  Stout  never  actually  resided  on  the 
Lewis  county  land.     Before  the  death  of 
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James  M.  Stout,  It  was  occupied  by  M.  G. 
Omn,  his  tenant,  but  he  had  left  It  before 
said  Stout  died.  Afterwards,  about  the  year 
1883,  as  nearly  as  he  can  recollect,  he  went 
back  on  the  land  at  the  instance  of  one 
Shackelford,  who  claimed  to  act  for  B.  B. 
Stout.  Whether  Shackelford  had  any  author- 
ity or  not  Is  Immaterial,  since  B.  B.  Stout 
afterward  recognized  Gum  as  his  tenant,  by 
accepting  |>ayment  from  him  for  the  use  of 
the  land  in  labor,  performed  In  cleaning  up  a 
portion  of  the  land.  Gum  says :  "I  done  the 
Job  of  cleaning  up  for  B.  B.  Stout  as  I  told 
you  a  while  ago.  ♦  •  •  I  cleaned  up  for 
what  I  took  off  of  It"  In  response  to  a  ques- 
tion as  to  whether  B.  B.  Stout  exercised  au- 
thority over  him  while  on  the  premises,  be 
said:  "Well,  he  claimed  that  he  had  right 
to,  but  didn't  bother  anything  about  it  until 
the  last  spring  I  was  there.  That  was  when 
he  sold  to  Joseph  Krenn."  Gum  staid  on  the 
laild  until  February,  188S,  some  months 
after  the  death  of  Mrs.  Jarvis.  He  says 
Krenn  gave  him  charge  of  it  under  him  after 
he  purchased  it  in  April,  1886.  Neither  Jos- 
eph Krenn  nor  John  Krenn  moved  upon  the 
land  or  put  any  other  tenant  upon  it  within 
the  lifetime  of  Mrs.  Jarvls,  so  far  as  the 
testimony  shows.  John  Krenn  says  he  put 
some  cattle  on  the  grass  land  and  fixed  up 
the  fiences  within  a  few  -  weeks  after  he 
bought,  he  thinks,  but  is  unable  to  say  just 
how  long  afterwards.  He  says  Charles  Shan- 
er  put  part  of  the  land  in  corn,  as  his  tenant, 
the  second  summer  after  he  bought  it,  and 
that  said  Shaner  and  his  mother  lived  on  the 
land  for  nearly  two  years.  In  response  to  a 
question  as  to  whether. he  had  had  posses- 
sion from  the  date  of  his  purchase,  he  said: 
**This  family  that  was  living  on  it  held  pos- 
session for  the  summer  of  the  part  they  had 
in  wheat,  and  then  after  that  no  one  had 
possession  except  when  I  let  them  under 
lease  for  rent."  There  may  be  doubt  as  to 
what  family  he  refers  to,  but  there  can  be 
none  about  the  fact  that  the  visible  posses- 
sion was  not  changed  at  the  date  of  the  pur- 
chase. If  he  refers  to  Shaner  as  the  iwrty 
living  on  it  at  the  time,  he  still  lived  on  it 
the  second  summer  after  the  purchase,  ac- 
cording to  his  own  testimony,  and  no  visible 
change  Is  mentioned  as  having  occurred,  until 
after  the  death  of  Mrs.  Jarvis.  Joseph 
Krenn  admits  that  M.  C.  Gum  was  on  the 
land  at  the  time  of  his  purchase,  but  says 
he  entered  into  possession  immediately  after 
the  date  of  the  title  bond.  In  response  to 
this  question,  "State  if  you  can  the  names 
of  the  tenants  besides  yourself  who  occupied 
this  land  at  the  time  of  your  possession,"  he 
said:  *'M.  G.  Gum,  John  Leseburg,  and  I 
let  one  field  to  a  man  William  Buckhannon 
and  another  field  to  Jacob  Starcher."  He 
does  not  say  in  what  year  or  years  Lese- 
burg, Buckhannon,  and  Starcher  were  ten- 
ants, and  Gum  said  Leseburg  succeeded  him. 
This  evidence  fails  to  show  that  any  new  ten- 
ant was  pot  on  the  land  prior  to  the  death  of 


Mrs.  Jarvis,  and  Krenn  does  not  show  thai 
he  himself  resided  upon  it  He  testifies  tu 
no  acts  done  upon  the  land  by  himself  ex- 
cept fencing,  clearing,  and  putting  in  grass 
certain  portions  thereof  and  placing  tenants 
on  it 

Even  if  the  title  bonds  could  be  regarded  as 
color  of  title,  the  execution  thereof  would  not, 
of  itself,  constitute  an  ouster.  As  we  have 
shown,  the  ouster  Is  not  effected  until  posses- 
sion is  taken  under  the  deed,  and  such  pos- 
session must  be  open,  notorious,  hostile,  and 
exclusive.  It  must  have  all  the  elements  of 
adverse  possession  in  any  other  case.  The 
mere  execution  of  the  deed  is  not  notice  of 
an  adverse  claim.  Something  more  must  be 
done  to  apprise  the  co-tenant  of  intent  to  as- 
sert a  hostile  claim.  He  might  never  know 
of  the  execution  of  the  deed,  since  that  could 
be  done  in  secret,  and  recordation  thereof 
would  not  be  notice  to  him.  The  recordation 
of  a  deed  or  other  instrument  is  constructive 
notice  only  to  such  persons,  and  for  such 
purposes,  as  are  specified  in  the  statute — sub- 
sequent purchasers  and  creditors.  It  was 
not  the  Intent  of  the  Legislature,  in  ordain- 
ing it,  to  make.it  the  duty  of  an  owner  of 
land  to  keep  his  eye  upon  the  registry  books 
to  see  whether  some  other  person  is  selling 
bis  land.  In  order  to  effect  an  ouster,  actual, 
express  notice  of  the  hostile  claim  must  be 
given  to  the  co-tenant,  or  such  acts  must  be 
done  upon  the  land  as  he  is  bound  to  take 
notice  of  as  being  hostile.  Every  owner  Is 
deemed  to  be  cognizant  of  what  is  done 
upon  his  land  and  of  who  is  in  possession  of 
it  The  law  exacts  this  measure  of  diligence 
from  him.  He  must  know  whether  strangers 
are  entering  upon  It,  and,  knowing  that, 
must  inquire  by  what  right  they  do  so.  In 
every  Instance,  such  Inquiry  will  presump- 
tively lead  to  discovery  of  the  hostile  claim. 
Hence,  the  owner  Is  bound  to  know,  and  is  es- 
topped from  denying,  all  information  to 
which  such  Inquiry,  prosecuted  with  rea- 
sonable diligence,  would  have  led.  By  the 
great  weight  of  authority,  actual,  open,  no- 
torious, and  exclusive  possession  under  a 
deed  from  one  co-tenant  amounts  to  notice. 
The  decisions  and  text-writers  may  not  all 
analyze  the  proposition  and  disclose  all  the 
reasons  upon  which  it  rests ;  but  they  do  say 
the  possession  is  referable  to  the  title.  This 
can  mean  nothing  more  than  that  the  owner 
is  under  a  duty  to  know  who  is  in  possession 
and  then  Inquire  by  what  right  he  claims  to 
be  entitled  to  it  Fteeman  on  Ck>-Tenancy,  § 
230,  says:  "The  question  manifestly  is  not 
to  be  determined  solely  by  taking  evidence  to 
show  that  the  co-tenant  against  whom  an  ad- 
verse possession  is  claimed  had  actual  notice 
thereof.  As  a  property  owner  he  ought  to 
manifest  some  Interest  in,  and  regard  for,  his 
property.  He  cannot  close  his  eyes  and  ears, 
nor  by  willful  inattention  occupy  an  advan- 
tage over  the  defendant  on  his  want  of  dili- 
gence. It  is  sufficient  that  the  acts  of  ad- 
verse possession  were  such  in  their  characters 
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and  attends^nt  circumstaDces  that  a  man  rea- 
sonably attentive  to  his  own  interest  would 
have  known  that  an  adverse  right  was  being 
asserted."  Onr  decisions  enunciate  the  same 
general  doctrine.  Clark  v.  Beard,  59  W.  Va. 
669,  53  S.  B.  697;  Justice  v.  Lawson,  46  W. 
Va.  163>  83  S.  B.  102;  Cooey  v.  Porter,  22 
W.  Va.  123 ;  Boggess  v.  Meredith,  16  W.  Va. 
1.  It  is  also  stated  and  fortified  by  a  great 
volume  of  authority  in  2  Enc.  L.  &  P.  493, 
and  1  A.  &  Bw  Enc.  Law,  SOC. 

In  order  to  work  an  ouster,  the  facts  and 
circumstances  must  come  up  to  these  re- 
quirements. The  possession  must  be  un- 
equivocal, else  it  is  not  sufficient  to  put  the 
co-tenant  upon  Inquiry.  He  must  have  notice 
in  some  form.  If  not  actual  notice,  he  must 
have  the  equivalent  thereof.  Newell  on 
Eject  {  82.  The  doctrine  of  adverse  posses- 
sion is  to  be  taken  strictly  in  ordinary  cases, 
and  "the  evidence  to  sustain  an  ouster  by  a 
co-tenant  must  be  still  stronger,  because  of 
the  peculiar  relation  of  the  parties."    Id.  §  79. 

In  view  of  the  evidence,  relating  to  posses- 
sion at  the  date  to  the  death  of  Mrs.  Jarvis, 
It  is  obvious  that  there  was  no  visible  change 
in  it,  nothing  which  could  have  apprised  her 
of  any  possession  hostile  to  her.  If  Gum, 
the  tenant,  had  the  right  to  attorn  to  Krenn, 
his  agreement  to  hold  under  him  was  not  an 
open,  notorious  act,  evidenced  by  appearances 
upon  the  ground,  and  she  could  not  be  deem- 
ed to  have  had  any  knowledge  of  it,  in  the 
absence  of  proof  thereof,  and  there  is  none. 
This  view  of  that  matter  makes  it  unneces- 
sary to  inquire  whether  Gum,  with  the  con- 
sent of  B.  B.  Stout,  who  was  possibly  the 
only  landlord  he  knew,  rightfully  agreed  to 
hold  under  the  purchaser.  The  attornment 
of  a  tenant,  without  the  consent  of  his  land- 
lord. Is  void.  Likely,  Gum  was  as  much  the 
tenant  of  Mrs.  Jarvis  as  of  B.  B.  Stout,  and 
his  act  was  void  as  to  her,  but  it  is  not 
necessary  to  decide  this  question. 

We  think  it  plain,  therefore,  that  If  the 
title  bonds  could  be  regarded  as  color  of 
title  under  which  an  adverse  possession  could 
be  held,  as  against  a  coparcener,  there  is  no 
evidence  of  that  open,  notorious  possession 
on  the  part  of  the  vendee,  necessary  to  the 
effectuation  of  an  ouster  and  the  starting  of 
the  statute  of  limitations  in  the  lifetime  of 
Mrs.  Jarvis,  and  that  her  children,  all  of 
whom  were  then  under  age,  were  within  the 
saving  clause  of  said  statute. 

This  does  not  dispose  of  the  case,  however. 
Some  of  her  children  had  attained  their  ma- 
jority more  than  five  years  before  the  insti- 
tution of  this  suit,  and  it  does  not  appear 
Just  when  0.  B.  Bond  died.  It  may  be  that 
the  change  of  possession  in  1888,  when  Gum 
left  the  land  purchased  by  one  of  the  Krenns, 
and  the  party  occupying  the  other  tract,  at 
the  time  of  the  other  Krenn  purchase,  left  it, 
and  these  persons  were  succeeded  by  new 
tenants  put  on  by  the  Krenns,  their  posses- 
sion effected  a  change,  sufficient  to  put  the 
owners  upon  inquiry,  and  thus  marked  the 


point  at  which  a  right  of  action  accrued, 
and  started  the  statute  of  limitations  against 
Bond,  if  he  was  then  living,  which  seems 
probable,  since  his  youngest  child  was  only 
10  years  old  in  1903.  This  necessitates  an  in- 
quiry as  to  the  office  and  function  of  the  title 
bond  under  the  circumstances  of  the  case 
and  In  view  of  the  relation  of  the  parties  to 
one  another  and  to  the  land. 

Whether  a  title  bond  or  other  executory 
contract  for  the  sale  of  land  is  color  of  title, 
as  against  a  stranger,  was  discussed,  but  not 
decided,  in  Lewis  v.  Yates,  62  W.  Va.  575, 
59  S.  E.  1073.  Decisions  of  other  Jurisdic- 
tions are  sometimes  invoked  in  favor  of  the 
view  that  such  a  writing  constitutes  color  of 
title,  but  these  should  be  cautiously  received. 
In  some  states,  the  E>ngllsh  statute  of  uses, 
executing  all  forms  of  trust,  prevails.  After 
payment  of  purchase  money,  a  court  of  eq- 
uity looks  upon  the  vendor  as  holding  the 
land  in  trust  for  the  vendee  unconditionally. 
That  is  a  sort  of  trust  which  said  statute 
may  execute,  but  which  ours  does  not  exe- 
cute. We  have  held  uniformly  and  without 
exception  that,  as  between  vendor  and  ven- 
dee, the  possession  of  the  latter  is  subservi- 
ent, subordinate,  and  not  adverse  to  the  for- 
mer, until  after  a  deed  has  been  made.  If 
the  statute  of  uses  executed  such  a  trust  in 
this  state,  these  decisions  would  be  erroneous 
and  could  not  stand,  for  the  legal  title  would 
pass  by  force  of  the  statute  on  payment  of 
the  purchase  money.  The  scox)e,  operation, 
and  effect  of  our  statute  of  uses  have  been 
defined  in  Blake  v.  O'Neal,  63  W.  Va.  483,  61 
S.  E.  410,  16  L.  R.  A.  (N.  S.)  1147. 

We  do  not  think  it  necessary  even  here  to 
hold  that  a  title  bond  is  color  of  title,  and 
I  am  unable  to  conceive  a  case  in  which  it 
would  be  necessary  to  do  so.  Color  of  title 
is  always  an  element  of  defense  and  not  a 
weapon  of  offense.  Without  possession  or 
right  of  possession,  no  person  can  ever  In- 
voke it,  for,  of  itself,  it  confers  no  title.  A 
person  in  possession  under  a  title  bond  may, 
so  far  as  I  can  see  at  present,  always  avail 
himself  of  the  title  of  his  vendor,  or  his  gran- 
tor, immediate  or  remote,  for  whatever  It  is 
worth,  be  it  good  or  bad.  It  is  not  necessary 
to  say  the  Krenns,  by  their  acts  alone,  ousted 
the  Jarvis  heirs  or  Bond.  Indeed,  it  cannot 
be  said.  B.  B.  Stout  was  the  real  actor.  He 
executed  title  bonds  and  delivered  them  to  the 
Krenns,  and  the  Krenns  entered  under  them. 
If  they  had  merely  taken  possession  under 
the  order  and  direction  of  B.  B.  Stout,  with- 
out more,  there  would  have  been  no  ouster. 
Having  taken  possession,  not  in  that  manner, 
but  under  a  paper  In  which  B.  B.  Stout  de- 
clared the  title  to  be  in  himself  alone,  and 
claiming  right  of  possession  under  that  pa- 
per, they  are  in  a  different  situation.  They 
are  claiming  the  benefit  of  an  act  done  by  B. 
B.  Stout,  the  co-tenant  himself.  He  asserted 
a  claim  of  title  in  himself,  which,  if  brought 
home  to  his  co-tenant,  was  enough  to  effect 
an  ouster.     The  entry  of  the  Krenns  was. 
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t)>erefore^  mere  execution  of  the  adrene 
claim  set  up  by  B.  B.  Stout  against  liis  co- 
tenants.  Hence  the  Krenns  may  stand  and, 
in  reason,  do  stand,  not  upon  their  own  act, 
but  upon  the  act  of  B.  B.  Stout,  who  alone 
had  pbwer  to  effect  an  ouster.  If  there  is 
any  color  of  title  in  the  case,  it  is  that  which 
B.  B.  Stout  holds,  and  which,  together  with 
his  conduct  tn  the  assertion  of  an  adverse 
claim,  affords  protection  to  his  rendees. 

Apparently  in  anticipation  of  this  view, 
counsel  for  the  appellees  advert  to  the  fact 
that  James  M.  Stout  seems  not  to  have  had 
any  deed  for  the  land.  The  bill  filed  in  the 
partition  suit,  instituted  in  Harrison  county, 
says  he  was  the  owner  of  a  tract  of  land, 
lying  on  Fink  creek,  containing  about  300 
acres,  which  he  purchased  at  a  Judicial  sale, 
made  under  a  decree  of  the  circuit  court  of 
Lewis  county,  by  a  special  commissioner,  but 
for  which  no  deed  was  executed,  though  the 
sale  to  him  was  confirmed.  B.  B.  Stout  says 
he  has  never  been  able  to  find  a  deed  for  the 
land  and  sets  that  fact  up  as  a  reason  for 
his  having  suffered  or  procured  a  sale  there- 
of for  nonpayment  of  taxes.  I  do  not  think 
this  constitutes  any  ground  for  an  exception 
to  the  rule  I  would  apply.  For  the  purposes 
of  this  case,  title  in  James  M.  Stout,  at  the 
time  of  his  death,  is  necessarily  admitted  by 
all  parties,  fbr  all  trace  their  claims  back 
to  him.  Whether  he  actually  had  a  deed  or 
not,  all  admit  that  he  had  good  title,  for  they 
daim  under  him,  and  his  title,  whatever  it 
was,  constituted,  in  B.  B.  Stout,  color  of  title 
to  the  whole  of  the  land  as  against  aU  of  his 
co-tenants,  on  the  assertion  of  his  adverse 
daim.  Let  us  suppose  the  Krenns  had  not 
projected  themselves  into  this  controversy, 
and  it  were  one  simply  between  B.  B.  Stout 
and  his  co-tenants;  he  being  In  possession 
and  daiming  to  have  ousted  them  by  actual 
notice  of  an  adverse  claim  and  subsequent 
dominion  over,  and  exclusive  control  and 
enjoyment  of,  the  property,  for  the  statutory 
period,  after  such  notice.  le  it  possible  that 
his  defense  would  fail  because  of  his  inability 
to  produce  a  deed,  as  color  of  title ;  all  of  them 
daiming  title  from  a  common  source?  It 
seems  to  me  that  each  and  all  of  them  would 
be  estopped  to  deny  title  in  their  ancestor. 
It  is  well  settled  in  the  law  of  ejectment  that 
parties  daiming  title  from  a  common  source 
need  never  go  beyond  that.  Title  in  that 
common  source  is  conclusively  presumed  for 
the  purposes  of  the  case,  and  the  same  prin- 
dple  logically  applies  here. 

In  the  cases  of  ouster  between  co-tenants, 
the  making  of  a  deed  or  establishment  of  in- 
dependent color  of  title  is  not  necessary,  and, 
as  a  rule,  does  not  exist.  The  color  of  title. 
If  any,  in  such  a  disseisor,  is  the  deed  or  title 
under  which  both  held  prior  to  the  act  of 
ouster.  We  discussed  this  prlndple  In  Rus- 
sell V.  Tennant,  63  W.  Va.  623,  631,  60  S.  E. 
609.  612,  saying:  *'np  to  the  time  of  the 
ouster,  the  extent  of  his  interest  was  not  de- 
fined upon  the  ground.    He  was  seised  of  an 


interest  in  every  acre,  foot,  partide,  and 
molecule  of  land  within  the  limits  of  the  an- 
cestral deed.  His  right  was  coextensive  with 
the  boundaries  thereof,  but  not  exduslve. 
His  i>o8sesslon,  until  that  time,  extended  to 
the  whole  of  the  land,  but,  like  his  right,  it 
was  not  exclusive.  When  he  had  effected  the 
ouster,  his  possession  was  still  coextensive 
with  the  boundaries  in  the  deed,  but  exclu- 
sive, and,  after  the  expiration  of  20  years  fol- 
lowing the  ouster,  his  title  became  perfect, 
not  only  in  respect  to  area,  but  also  as  to  the 
quantum  of  Interest  By  the  act  of  ouster 
and  subsequent  possession,  he  changed  not 
the  limits  of  the  territory  In  dispute,  but  the 
character  of  his  possession  and  title.  The 
ancestral  deed  conferred  upon  each  heir  the 
right  of  possession  of  all  the  land.  Posses- 
sion is  evidence  of  title.  Possession  under 
such  a  deed  Is  obviously  possession  under 
color  of  title,  although  the  occupant  is  not 
the  sole  owner  and  his  possession  is  that  of 
his  co-tenants;  and  if,  being  in  possession, 
he  exdude  his  co-tenant  and  make  his  pos- 
session hostile  to  him,  his  possession  there- 
after would  logically  and  necessarily  be  ad- 
verse under  color,  as  well  as  claim,  of  title." 

On  the  question  of  adverse  possession,  the 
remaining  inquiries  are  whether  the  execu- 
tion of  the  title  bonds  and  possession,  taken 
under  them,  constitute  a  sufilcient  assertion 
of  a  hostile  claim  against  the  co-tenants  out 
of  possession  and  notice  thereof  to  effect  an 
ouster.  All  the  prindples  and  reasons  ad- 
vanced to  sustain  an  ouster  by  possession  un- 
der the  deed  by  one  co-tenant  apply  here  with 
equal  force.  A  co-tenant  is  not  confined  to 
any  particular  mode  of  ouster.  Any  act  on 
his  part,  evincing  an  intent  to  set  up  a  hos- 
tile and  exclusive  claim,  brought  to  the  knowl- 
edge of  the  other  party,  is  sufildent  The 
notice  need  not  be  in  writing  nor  be  In  any 
sense  formal.  This  is  so  well  settled  as  to 
require  no  dtatlon  of  authority.  The  execu- 
tion of  a  title  bond  is  an  unequivocal  asser- 
tion of  title  in  the  vendor.  By  that  act  the 
vendor  impliedly  says  he  owns  the  land,  and 
that  is  what  he  says  in  the  same  way  by  the 
execution  of  a  deed.  The  paper  itself  is  not  of 
the  dignity  of  a  deed,  but,  as  we  have  said,  the 
form  of  the  act  done  is  immaterial.  All  that 
is  required  is  a  plain  and  unequivocal  act  of 
hostility  and  daim  of  exclusive  ownership. 
If  this  be  followed  by  exclusive  possession 
and  dominion,  with  knowledge,  on  the  part 
of  the  tenant  out  of  possession,  of  the  hostile 
claim  and  possession  under  it,  the  ouster  is 
effected.  For  an  ouster  effected  by  means 
of  the  execution  of  a  title  bond  and  posses- 
sion .under  it,  we  have  been  unable  to  find  a 
precedent;  but  the  reasons  upon  which  the 
like  conclusion  rests  when  a  deed  has  been 
executed  and  possession  taken  under  It  are. 
so  far  as  we  can  see,  the  same  as  those 
adopted  here. 

We  are  also  of  the  opinion  that  after  the 
tenants  who  were  on  the  land,  at  the  time  of 
the  execution  of  the  title  bond,  were  replaced 


862 


68  SOUTHEASTERN  REPORTER. 


(W.  Va. 


by  new  onea,  pnt  on  by  the  Krenns,  the  poB- 
seaslon  was  adverse  and  the  statute  began 
to  run,  subject  to  the  rights  of  infants,  under 
the  saving  clause  found  In  section  3  of  chap- 
ter 104  of  the  Code.  These  new  tenants  un- 
doubtedly held  under  the  Krenns.  With 
them,  neither  B.  B.  Stout  nor  any  of  the  oth- 
er heirs  of  James  M.  Stout  had  any  relation 
whatever.  They  were  not  their  tenants. 
Seeing  them  upon  the  land,  or  being  under  a 
duty  to  know  they  were  there,  It  was  their 
duty  to  inquire,  and  the  inquiry,  had  it  been 
made,  would  have  led  to  full  information. 
Under  the  principles  above  stated,  this  con- 
dusion  Is  inevitable. 

As  the  statute  has  been  put  into  operation, 
it  remains  to  say  who  are  barred  by  it  In 
the  case  of  John  Krenn,  purchaser  of  the  150- 
acre  tract,  the  evidence  seems  to  show  that 
Shaner  and  his  mother,  tenants  on  it  at  the 
time  he  purchased  It,  left  It  within  two  years 
after  the  purchase.  He  says  they  were  living 
on  the  place  for  nearly  two  years,  but  he 
does  not  know  just  how  long,  and  then  a  few 
years  afterwards  a  Mr.  Starcher  was  put  on 
it  Just  when  this  occurred  does  not  appear, 
but  Krenn's  evidence  leaves  no  doubt  that 
Shaner  left  in  about  two  years,  nor  that  after 
he  left  some  other  person  was  in  possession 
of  it,  for  he  says  It  has  never  been  vacant 
He  pastured  his  cattle  on  it,  and  has  cleared 
15  or  18  acres.  His  own  use  of  it  in  that 
way  would  suffice.  In  the  case  of  Joseph 
Krenn,  purchaser  of  the  2<l5-acre  tract,  the 
tenant.  Gum,  left  the  place  in  February,  1888» 
and  was  soon  succeeded  by  John  Leseburg. 
More  than  10  years*  adverse  possession  has 
teen  shown  by  each  of  them.  This  gives 
them  title  subject  to  the  saving  in  favor  of 
infants. 

It  was  incumbent  upon  the  heirs  of  C.  B. 
Bond  to  bring  themselves  within  this  saving. 
A  case  of  adverse  possession  having  been 
shown,  they  could  only  avoid  its  effect  by 
proving  their  disability.  In  this  they  have 
wholly  failed.  Nothing  in  the  record  dis- 
closes the  date  of  the  death  of  O.  B.  Bond, 
their  ancestor.  As  we  have  said,  the  age  of 
his  youngest  child  indicates  that  he  must 
have  died  long  after  1888.  This  interest  in 
the  land  is  therefore  completely  barred.  Mrs. 
Jarvis  died  before  the  possession  became  ad- 
verse, wherefore  her  children  were  within 
the  saving  clause.  They  were  bom,  respec- 
tively, on  the  following  dates:  Mrs.  Gelia  T. 
Pickens,  February  7,  1860 ;  Mrs.  Louise  Jar- 
vis  Currence,  April  10,  1871;  Meigs  J.  Jar- 
vis,  September  5,  1874;  Arnold  B.  Jarvis, 
September  25,  1877;  and  Benjamin  B.  Jar- 
Tis,  February  17,  1883.  The  bill  in  this  cause 
was  filed  at  January  rules,  1901.  The  process 
issued  December  22,  1900,  and  was  served 
December  28th.  Tested  by  the  date  of 'the 
servfce  of  process,  with  an  allowance  of  five 
years  after  attainment  of  majorities,  Mrs. 
Pickens  is  barred  by  more  than  five  years: 
Mrs.  Currence  by  more  than  three  years; 
And   Meigs  J.   Jarvis    by   inuro    th  in-  Ihree 


months.  The  other  two  Jarvis  heirs  are  safe- 
ly within  the  limit  of  time.  This  state  of 
the  case  makes  It  necessary  to  say  whether 
the  disability  of  some  of  these  heirs  saves 
the  title  of  those  as  to  whom  the  disability 
has  ceased. 

Our  statute  amplifying  and  defining  the 
remedy  by  ejectment  (chapter  90,  Code  1906) 
provides,  in  section  4,  that  no  person  shall 
bring  such  action  unless  he  has,  at  the  time 
of  commencing  it,  a  subsisting  interest  in  the 
premises  claimed,  and  a  right  to  recover  the 
same,  or  to  recover  the  possession  thereof,  or 
some  share,  Interest,  or  portion  thereof.  Sec- 
tion 9  requires  the  plaintiff  to  state  whether 
he  claims  in  fee  or  for  his  life,  or  f6r  the 
life  of  another,  or  for  years,  specifying  such 
lives  or  the  duration  of  such  term;  and, 
when  he  claims  an  undivided  share  or  inter- 
est, he  shall  state  the  same.  Section  18  al- 
lows the  plaintiff  to  recover  any  q;>eciflc  or 
any  undivided  part  or  share  of  the  premises, 
though  it  be  less  than  he  claimed  in  his  dec- 
laration. These  statutory  provisions  enable 
any  person  to  sue  for  and  recover  any  portion 
or  undivided  share  of  any  tract  of  land  in 
which  he  has  any  Interest  After  the  re- 
moval of  the  disability  of  an  infant  by  the 
attainment  of  his  majority,  there  is  no  im- 
pediment to  his  suing  and  obtaining  his 
share  in  a  tract  of  land.  His  right  of  action 
is  separate  and  not  Joint,  or  separate  as  well 
as  Joint  Therefore  no  reason  is  perceived, 
nor  any  legal  principle  recalled,  upon  which 
it  can  be  asserted  that  the  disability  of  one 
or  more  tenants  in  common  can*  constitute 
any  excuse  for  the  failure  of  ^others,  not  un- 
der any  disability,  to  sue  for  their  interests 
or  shares.  In  Bedford  v.  Clarke,  100  Va. 
115,  40  S.  E.  030,  it  has  been  held  that  the 
statute  of  limitations  is  conclusive  upon  each 
tenant  in  common  and  Joint  tenant  after  the 
removal  of  his  disability.  To  the  same  effect, 
see  Kane  County  v.  Herrlngton,  GO  111.  232. 
In  Shannon  v.  Dunn,  8  Blackf.  (Ind.)  182, 
the  court  held  as  follows:  '*It  is  no  answer 
to  a  plea  of  the  statute  of  limitations  to  a 
writ  of  error  that,  within  five  years  next  aft- 
er one  of  the  plaintiffs  had  arrived  at  full 
age,  the  writ  was  prosecuted."  This  means 
that  both  were  barred  by  the  removal  of  the 
disability  of  one.  In  Marsteller  v.  McLean,  7 
Cranch,  156,  8  L.  Ed.  300,  it  was  held  nec- 
essary to  show  that  all  the  plalntiflb  were 
under  disability  to  sue,  in  order  to  avoid  the 
plea  of  the  statute  of  limitations.  This  was 
an  action  of  trespass  for  mesne  profits  after 
a  recovery  in  ejectment  by  the  plaintiffs.  In 
Wilkins  V.  Philips,  3  Ohio,  49,  17  Am.  Dea 
579,  it  was  held  that  the  disability  of  one 
of  the  plaintiffs  saved  the  remedy  for  alL 
These  decisions  are  diametrically  opposite. 
In  those  cases,  however,  the  d^uands  were 
probably  Joint  and  not  separable.  Here,  we 
have  separable  demands.  Bach  plaintiff 
could  sue  for  his  own  interest  on  the  removal 
of  the  disability.  We  are  of  the  opiuioD, 
therefore,  that  in  cases  of  this  class  each  in- 
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fant  la  barred  by  the  lapse  of  the  period  al- 
lowed to  him  within  which  to  sue  after  the 
remoral  of  the  disability. 

It  results  from  these  findings  and  concln- 
slons  that  all  of  the  plaintiffs,  except  Ar* 
nold  B.  Jarris  and  Benjamin  B.  Jarvis,  are 
precluded  from  right  to  share  in  the  property 
by  the  statute  of  limitations.  As  these  two 
are  not  barred,  we  must  determine  the  shares 
to  which  they  are  entitled.  Originally,  therei 
were  seven  shares.  Elmer  H.  Stout,  admit- 
ting advancements  and  refusing  to  bring  them 
In,  formally  disclaimed  in  tlie  Harrison  coun- 
ty partition  suit,  and  the  other  heirs  assumed 
and  paid  the  Indebtedness  against  the  estate, 
in  consequence  thereof.  He  filed  a  formal 
disclaimer  in  this  suit  also,  hut  subsequently 
executed  and  delivered  to  B.  B.  Stout  a  deed 
for  any  Interest  he  may  have  in  the  land. 
The  first  of  these  papers  was  more  than  a 
disclaimer.  It  was  an  admission  in  writing 
of  the  receipt  by  E.  H.  Stout  of  his  entire 
share  in  his  father's  estate  by  way  of  ad- 
vancements and  a  refusal  to  bring  these  ad- 
vancements into  hotchpot  That  not  only 
bars  him,  as  a  disclaimer,  entered  of  record, 
would,  but  also  passed  his  Interest  in  the 
estate  to  his  coheirs.  Its  effect  was  to  leave 
the  whole  estate  for  division,  among  the  oth- 
er six  heirs»  not  merely  as  the  result  of  a 
disclaimer,  but  of  his  acknowledgment  of  the 
advancements  to  him  as  and  for  his  full  share 
in  the  estate  and  his  acceptance  of  the  same 
as  such.  Squires  v.  Squires,  65  W.  Va.  611, 
64  8.  B.  911;  Ooffman  v.  Goffman,  41  W. 
Va.  8»  23  S.  Eb  523;  Roberts  y.  Coleman,  87 
W.  Va.  143,  16  S.  E.  482. 

Mrs.  Jarvis  was,  therefore,  entitled  to  one- 
sixth  of  the  lands  in  question,  which  descend- 
ed to  her  five  children,  each  of  whom  inherit- 
ed one-thirtieth  of  the  tract  Hence  Arnold 
B.  Jarvis  and  Benjamin  B.  Jarvis  are  each 
entitled  to  an  undivided  one-thirtieth  of  each 
of  said  two  tracts  of  land,  aggregating  one- 
fifteenth,  and  John  Krenn  to  the  remaining 
fourteen-fifteenths  of  the  15(>-acre  tract,  and 
Joseph  Krenn  to  the  remaining  fourteen- 
fifteenths  of  the  245.5-acre  tract 

In  80  far  as  the  decree  denies  relief  to  said 
Arnold  B.  Jarvis  and  Benjamin  B.  Jarvis, 
adjudicates  title  against  them,  and  dismisses 
the  bill  and  amended  bill  as  to  them,  and 
gives  costs  to  certain  defendants,  it  will  be 
wholly  reversed,  with  costs  in  this  court  to 
Arnold  B.  and  Benjamin  B.  Jarvis;  but  in 
all  other  respects  the  same  will  be  affirmed, 
and  a  decree  entered  here  adjudicating  title 
as  aforesaid  and  to  the  extent  aforesaid  in 
said  Arnold  B.  and  Benjamin  B.  Jarvis,  and 
the  cause  remanded  for  further  proceedings 
in  conformity  with  the  principles  and  conclu- 
sions herein  stated  and  the  rules  and  prin- 
ciples governing  courts  of  equity,  including 
the  adjustment  of  costs  in  the  court  below. 

BRANNON,  J.  (concurring).  I  concur  in 
the  decision.  The  great  weight  of  authority 
is  that  when  «  co-tenant  makes  a  deed  pur- 


porting to  pass  legal  title  to  a  whole  tract, 
and  the  grantee  enters  into  actual  posses- 
sion, that  ipso  facto  is  an  ouster  or  disseisin 
of  the  other  tenants,  and  makes  the  grantee's 
possession  adverse  to  other  tenants,  and  the 
statute  runs  in  his  favor.  2  Enc^  L.  &  P. 
493;  2  Enc.  L*.  &  P.  521.  The  weight  of  au- 
thority will  sustain  the  text  of  that  very  late 
great  work,  saying:  '*These  cases  rest  on  the 
ground  that  the  conveyance  in  fee  and  entry 
under  it  and  possession  are  notorious  and  un- 
equivocal acts  of  ownership  of  such  a  nature 
as  to  give  notice  to  other  co-tenants  that  the 
entry  and  possession  are  hostile  and  adverse 
to  their  title."  Freeman,  Co-Tenancy,  §  224, 
so  finds  the  rule  on  many  cases.  Sudduth 
V.  Sumeral,  61  S.  C.  276,  39  S.  E.  534,  85 
Am.  St  Rep.  883;  Buchanan  v.  King,  22  Grat 
(Va.)  414,  422.  Our  own  cases  so  hold.  Tal- 
bott  V.  Woodford,  48  W.  Va.  449,.  37  S.  B. 
580;  Bennett  v.  Pierce,  60  W.  Va.  604,  40 
S.  E.  395;  Perkins  v.  Pfalzgraff,  60  W.  Va. 
142,  53  S.  E.  913.  As  long  as  a  co-tenant 
continues  in  possession,  giving  no  notice  of 
adverse  claim,  his  possession  is  for  all ;  but 
where  he  conveys  the  whole  to  a  stranger, 
this  itself  is  a  disloyal  act,  in  itself  repudi- 
ates his  fellow's  right;  and  added  to  this 
there  is  a  stranger  in  physical  possession,  and 
the  co-tenant  must  take  notice  that  a  stran- 
ger is  in  possession,  and  his  co-tenant  gone, 
and  he  has  no  right  to  presume  that  a 
stranger  is  holding  in  friendship  to  him. 
Possession  is  notice.  The  party  must  inquire 
as  to  his  right  That  surely  is  the  law  after 
deed.  I  go  further  and  say  that  the  same 
principle  applies  when  one  co-tenant  assumes 
to  sell  the  whole  tract  to  a  stranger  by  ex- 
ecutory contract,  and  puts  the  stranger  in 
possession.  He  has  a  writing  passing  right  to 
the  whole,  just  the  same  as  a  deed.  What 
difference  for  this  purpose?  '  As  Freeman 
says:  ''The  entry  of  the  grantee  cannot  be 
presumed  to  be  that  of  a  co-tenant  nor  in 
subordination  to  the  rights  of  the  co-tenancy. 
Acts  of  ownership  by  such  a  grantee  must  nec- 
essarily be  adverse  to  any  other  part  own- 
er." If  such  is  the  presumption  in  case  of  a 
deed,  why  not  in  the  case  of  an  executory 
contract,  as  it  purports  to  give  right  to  the 
whole?  But  it  is  said  that  one  holding  under 
such  agreement  is  not  holding  adversely  to 
his  vendor,  and  therefore  not.  adversely  to 
the  co-tenant.  But  this  vendee  is  a  stranger. 
He  is  not  bound  to  yield  possession  to  his 
vendor,  nor  can  the  vendor  force  him  out  of 
possession,  as  he  could  have  done  before  the 
statute.  Code  1906,  c.  90,  §  20.  The  claim 
that  the  deed  or  contract  is  not  Its^f  notice, 
but  there  must  be  evidence  of  knowledge 
brought  home  to  the  ousted  co-tenant,  is  not 
sound.  The  deed  or  contract,  with  possession, 
makes  notice.  I  again  assert  that  an  execu- 
tory contract  is  good  color  of  title,  as  I  did 
in  Lewis  v.  Yates,  62  W.  Va.  597,  59  3.  B. 
1073.  I  refer  to  my  opinion  there  found,  and 
will  only  add  a  few  authorities.  In  DefDe* 
back  ▼.  Hawke,  115  U.  S.  392,  6  Sup^  Gt  96^ 
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20  I4.  Ed.  423,  It  is  held  that  a  wrlUng  "pur- 
porting to  transfer  tlUe  or  to  give  the  right 
of  possession"  is  gpod  color  of  title.  Does  not 
a  contract  of  sale  give  right  to  possession  to 
one  In  occupancy?  Even  the  vendor  cannot 
torn  him  out,  as  our  statute  forbids.  Judge 
Dent  so  asserted  in  Cecil  v.  Clark,  44  W.  Va. 
698^  30  S.  E.  216.  In  Hale  v.  Marshall,  14 
6rat  (Va.)  on  page  497,  Judge  Lee  said: 
**And  it  never  refuses  to  accept  an  equitable 
title  as  a  sufficient  basis  for  an  adversary 
possession  on  which  to  make  out  a  defense 
under  the  statute  of  limitations."  Mullan  v. 
Carper,  37  W.  Va.  215,  16  S.  E.  527,  Shanks 
V.  Lancaster,  5  Grat  (Va.)  110,  50  Am.  Dec. 
106»  and  Koiner  v.  Rankin,  11  Grat  (Va.)  425, 
say  that  an  equitable  title  is  good  for  color. 
We  asserted  in  Ketchum  v.  Spurlock,  34  W. 
Va.  597,  12  S.  E.  832,  that  an  executory  con- 
tract is  color.  In  Power  v.  Kitching,  10  N. 
D.  254,  86  N.  W.  737,  88  Am.  St  Rep.  691, 
and  1  Cyc.  1098,  it  is  shown  that  possession 
under  contract  when  purchase  money  had 
been  paid  is  color.  How  is  payment  materi- 
al? As  said  in  McNeeley  v.  Oil  Co.,  52  W. 
Va.,  at  page  633,  44  S.  E  508,  62  L.  R.  A. 
562,  discussing  this  matter,  payment  is  not 
necessary,  citing  a  Texas  case.  This  is  so 
especially  under  Code  1906,  c.  90,  §  20,  dis- 
pensing with  payment  See  Avent  v.  Arring- 
ton,  105  N.  C.  379,  10  S.  E.  991,  and  Wood  on 
Lim.  648,  649.  In  view  of  these  many  au- 
thorities, including  our  own,  I  cannot  see 
why  an  executory  contract  is  not  color. 

MILLER,  J.  I  concur  with  BRANNON, 
J^  in  this  note. 

WILLIAMS,  J.  (dissenting  in  part).  I  con- 
cur in  the  views  of  the  majority  of  the  court 
in  all  the  foregoing  opinion  except  that  por- 
tion of  it  which  treats  of  the  possession  of  the 
Krenns,  prior  to  the  time  they  received  tbeir 
deed  for  the  land,  as  adversary  to  the  plain- 
tiffs, and  wtilch  applies  the  statute  of  limi- 
tations in  bar  of  the  rights  of  such  of  them 
to  have  partition  of  the  land  who  had  at^ 
tained  their  majority  five  years,  or  more,  be- 
fore the  bringing  of  this  suit  I  do  not  think 
the  Krenns'  possession  of  the  land  was  ad- 
verse until  they  received  a  deed  of  convey- 
ance. They  went  into  possession  under  a 
title  bond,  or  contract  of  sale,  under  B.  B. 
Stout  This  title  bond  recognized  title  as 
still  remaining  in  B.  B.  Stout,  and  provided 
for  a  future  conveyance  as  well  as  future 
payments  of  the  purchase  money.  Their 
deeds  from  B.  B.  Stout  bear  date  May  3, 
1894.  Not  until  that  time  did  tbeir  posses- 
sion take  on  the  nature  of  an  adversary 
possession.  To  constitute  adversary  posses- 
sion it  must  not  only  be  actual  and  visible, 
but  it  must  be  accompanied  with  either  good 
title,  or  with  color,  or  claim,  of  title.  Park- 
ersburg  Industrial  Co.  v.  Schultz,  43  W.  Va, 
470,  27  S.  E.  255;  CJreekmur  v.  Creekmur,  75 
Va.  430;  Atkinson  v.  Smith.  24  S.  E.  901,  2 
Va.  Dec.  373.    The  writing  under  which  the 


Krenns  took  possession  does  not  purport  to 
convey  title;  it  provides  for  the  making  of 
a  deed  at  a  future  time.  Their  possession, 
therefore,  until  deeds  were  made,  was  under, 
and  not  adverse  to,  their  vendor.  Ck>re  v. 
Faupel,  24  W.  Va.  238;  Nowlin  v.  Reynolds. 
25  Grat  (Va.)  137;  C3arke  v.  McQure,  10 
Grat  (Va.)  305;  Alleghany  County  v.  Par- 
rish,  93  Va.  615,  25  S.  E.  882;  Hudson  v. 
Putney,  14  W.  Va.  561;  Parkersburg  Nation- 
al Bank  v.  Neal,  28  W.  Va.  744.  Hudson  v. 
Putney,  supra,  holds  that  adversary  posses- 
sion depends  upon  the  intention  with  which 
the  possession  was  taken  and  held.  In  the 
present  case  the  title  bond  expressly  shows 
that  the  Krenns  did  not,  and  in  fact  could  not, 
claim  it  as  an  evidence  of  title.  It  expressly 
recognizes  the  legal  title  as  still  outstanding. 

I  cannot  see  how  it  could  be  considered 
even  as  color  of  title.  "Color  of  title  for 
purpose  of  adverse  possession  under  the  stat- 
ute of  limitations  as  to  land  is  that  which 
has  the  semblance  or  appearance  of  title, 
legal  or  equitable,  but  which  is  in  fact  no 
title."  1  Cyc.  1082.  To  the  same  effect  are 
the  following  decisions:  Sharp  v.  Shenan- 
doah Furnace  Co.,  100  Va,  27,  40  S.  E.  103; 
Adams  v.  Alkire,  20  W.  Va.  480;  Oney  y. 
Clendenin,  28  W.  Va.  34.  "A  void  deed  is 
good  color  of  title."  Bennett  v.  Pierce,  50 
W.  Va.  604,  40  S.  E  395;  Randolph  v.  Casey, 
43  W.  Va.  289,  27  S.  E  231.  "A  deed  or 
writing  which  purports  to  convey  title  is 
good  as  color  of  title."  Swann  v.  Thayer,  36 
W.  Va.  46,  14  S.  E.  423;  Mullans,  Adm'r,  v. 
Carper,  37  W.  Va.  215,  16  S.  E.  527.  As  long 
as  the  vendee  is  in  possession  of  the  land 
claiming  under  an  executory  contract  of  sale 
which  provides  for-^a  future  conveyance,  there 
is  a  privity  of  relation  between  them,  and  the 
vendee  can  always  rely  on  his  vendor's  title 
to  protect  his  possession,  and,  on  the  other 
hand,  the  vendor  can  always  rely  upon  his 
vendee's  i)ossession  in  order  to  protect  his 
title.  I  think  it  logically  and  necessarily  fol- 
lows, from  the  numerous  authorities  above 
quoted,  that  the  Krenns*  possession  was  not 
an  adversary  possession  until  they  got  their 
deeds,  and  that,  so  far  as  possession  affects 
title,  their  possession,  until  that  time,  was 
the  possession  of  B.  B.  Stout,  and  his  posses- 
sion was  the  possession  of  all  the  co-tenants. 
Consequently,  the  statute  of  limitations  did 
not  begin  to  run  in  the  Krenns'  favor  until 
the  4th  of  May,  1894,  which  was  less  than  10 
years  before  the  bringing  of  this  suit  Even 
if  a  title  bond  could  be  regarded  as  consti- 
tuting an  equitable  claim  of  title,  it  could 
not  be  so  considered  until  all  the  purchase 
money  had  been  paid,  and  the  Krenns  thus 
placed  in  a  position  to  demand  a  conveyance 
of  the  legal  title.  By  the  terms  of  the  title 
bond  the  last  deferred  payment  was  not  due 
until  the  1st  of  October,  1895.  Consequaitly 
they  did  not  have  so  much  as  an  eriultable 
title  for  as  much  as  10  years  prior  to  this 
suit 
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booid,  not  b^ng  adverse  to  B.  B.  Stout,  oould 
not  be  adverse  to  his  co-tenants,  until  they 
had  knowledge  of  his  Intentloaii  to  oast  them 
from  the  land,  and  the  statute  of  limitations 
'wx>uld  begin  to  run  only  from  the  time  of 
such  knowledge. 

Possession  cannot  be  adversary  as  to  (me 
co-tenant  without  being  adversary  as  to  all. 
In  the  case  of  McNeeley  v.  Oil  Co.,  52  W.  Va. 
616,  44  S.  B.  508,  62  L.  R.  A.  562,  point  6  of 
the  syllabus  is:  "Possession  by  a  purchaser 
under  an  executory  contract  of  sale  made  by 
the  husband  alone,  of  land  owned  in  joint  ten- 
ancy by  husband  and  wife,  is  not  adverse  to 
the  wife.*'  In  that  case  the  wife's  interest 
in  the  land  was  her  separate  estate.  I  think 
that  case  should  control  the  decision  in  this 
one,  unless  it  is  the  purpose  of  the  court  to 
overrule  it,  and  the  majority  opinion  does 
not  expressly  do  so.  The  logic  of  Judge 
Brannon*s  opinion  in  that  case  is  so  potent 
that  I  here  quote  the  following  extract  from 
it,  found  on  page  645  of  52  W.  Va.,  on  page 
510  of  44  S.  E.  (62  L.  R.  A,  562),  viz.: 

"I  have  stated  above  that  it  is  Impossible 
to  say  that,  as  the  possession  under  the  ex- 
ecutory contract  was  not  hostile  to  Nathan 
Higgins,  it  was  nevertheless  hostile  to  his 
wife,  and  I  say  again  that  there  could  not  be 
a  possession  adverse  to  half  the  tract,  half 
the  acre,  half  the  pebble,  half  the  molecule. 

"But  reflect  further  that  nobody  will  say 
that  as  to  Nathan  Higgins  the  possession  as 
to  the  whole  tract  was  adverse.  Every  one 
must  admit  that  it  was  friendly.  This  being 
so,  we  then  bring  in  the  fact  that  between 
Higgins  and  his  wife  there  was  a  relation  of 
privity  and  unity,  that  of  joint  tenancy,  and 
the  same  character  the  possession  bore  to 
Nathan  Higgins  it  bore  to  his  wife.  The  pos- 
session being  Iby  executory  contract  while  the 
wife  lived  and  not  being  adverse  to  him 
neither  was  it  adverse  to  her.  He  was  her 
tenant  as  well  as  his  tenant  Dry  law  views 
them  as  such.  A  court  of  law  views  them  as 
such,  and  adverse  possession  is  governed  by 
this  view.  Had  Higgins  made  a  deed,  in- 
stead of  a  contract,  the  possession  would 
have  been  adverse  to  him,  and,  being  ad- 
verse to  him,  BO  it  would  have  been  as  to 
hsfr.- 

I  may  add  that  the  facts  in  that  case  are 
much  stronger  to  affect  the  wife  with  con- 
structive notice  of  the  husband's  intention  to 
oust  her  than  they  are  in  the  present  case  to 
affect  these  plaintiffs,  or  their  mother,  with 
knowledge  of  such  Intention  on  the  part  of 
B.  B.  Stout  But  it  was  there  held  that  the 
statute  of  limitations  did  not  begin  to  run  as 
to  either  co-tenant  until  deed  was  made. 

I  cannot  see  that  the  Ejrenns  have  estab- 
lished title  by  adversary  possession.  The 
case  must  then  turn  upon  the  question  of 
whether  or  not  there  was  an  actual  ouster 
of  these  plaintiffs  by  B.  B.  Stout,  more  than 
10  years  before  they  sued.  On  account  of 
the  confidential  relation  and  mutual  rights 
of  co-tenants,  the  law  places  the  burden  of 
proving  an  ouster  upon  the  co-tenant  assert- 


ing it,  or  upon  his  vendee  who  daims  the 
benefit  of  it  Parker  v.  Brast,  45  W.  Va. 
3d9,  32  S.  E.  269;  Justice  v.  Lawson,  46  W. 
Va.  163,  33  S.  E.  102. 

The  statute  would  not  begin  to  run  until 
plaintiffs,  or  their  mother,  Mary  M.  Jarvis, 
had  knowledge  of  the  intuition  of  B.  B. 
Stout  to  claim  title  adversary  to  them. 
Parker  v.  Brast,  45  W.  Va.  399,  32  S.  E.  269; 
Justice  V.  Lawson,  46  W.  Va.  163,  33  S.  E. 
102;  23  Cyc.  492.  There  is  no  pretense  that 
there  was  actual  knowledge.  I  do  not  think 
the  possession  of  the  Krenns  can  properly  be 
regarded  as  constructive  notice  to  them. 
Their  possession  was  the  same  as  B.  B. 
Stout's  possession,  while  holding  under  the 
title  bond.  B.  B.  Stout  had  a  right  to  the 
possession,  as  did  every  other  one  of  the  co- 
tenants,  and  the  possession  of  one  co-tenant 
is  the  possession  of  all.  The  land  lay  remote 
from  plaintiffs,  and  in  a  different  county 
from  that  in  which  they  lived.  B.  B.  Stout 
was  administrator  on  his  father's  estate,  and, 
as  the  evidence  tends  to  show,  was  taking 
care  of  this  land.  His  co-tenants  had  a  right 
to  rely  upon  his  performing  this  service  faith- 
fully, and  no  doubt  they  trusted  him  to  do 
so.  I  admit  that,  if  B.  B.  Stout  had  been 
receiving  all  the  rents  and  profits  from  the 
land,  and  making  use  of  the  same  to  the  ex- 
clusion' of  the  others,  and  they  had  had 
knowledge  of  this.  It  would  be  sufficient  to 
constitute  an  ouster,  and  would  have  set  the 
statute  of  limitations  in  operation  from  the 
time  of  such  knowledge.  But  there  is  no  evi- 
dence that  there  was  any  rent  received  from 
the  place  by  him.  Witness  M.  C  Gum  states 
that  be  (witness)  was  living  on  the  land  at 
the  time  it  was  sold  to  the  Krenns,  that  he 
went  there  as  a  tenant  of  James  M.  Stout, 
deceased,  and  that  all  the  rent  he  paid  was 
in  the  way  of  work  done  on  the  place,  and 
that  there  was  very  little  of  the  land  cleared 
at  the  time  B.  B.  Stout  sold  to  the  Krenns. 
Under  all  the  facts  and  circumstances  of  this 
case,  I  do  not  tblnk  the  possession  of  the 
Krenns  could  operate  any  more  as  construc- 
tive notice  to  the  co-tenants  of  B.  B.  Stout's 
intention  to  oust  them  than  if  the  possession 
had  been  held  by  B.  B.  Stout  himself.  It  is 
against  all  authority  to  apply  the  same  strict 
rule  of  law  between  co-tenants  which  applies 
between  strangers  claiming  the  same  land  by 
adverse  title.  I  do  not  think  it  \b  law  to  hold 
that  each  co-tenant  is  bound  to  take  notice, 
at  his  peril,  by  what  right  one  claims  title 
who  happens  to  be  in  actual  possession  of 
the  joint  property,  regardless  of  the  question 
whether  such  person  claims  title  under  one 
of  the  other  co-tenants  or  under  a  stranger. 
Yet  this  is  the  effect  of  the  majority  opinion. 
It  would  place  the  same  obligation  on  a  co- 
tenant  to  see  that  he  is  not  ousted  by  his 
joint  owner  that  the  law  places  upon  an  indi- 
vidual owner  of  land  to  see  that  his  land  Is 
not  taken  by  the  adverse  possession  of  a 
stranger.  It  would  change  the  rule  of  law 
which  makes  it  the  duty  of  the  ousting  co- 
tenant  to  prove  an  ouster.    It  would  dlschari^e 
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the  burden  which  the  law  places  on  him 
to  prove  It,  by  .raising  a  presumption  in  his 
favor,  of  notice  to  his  co-tenants,  from  facts 
of  which  they  have  no  actual  knowledge. 
Notwithstanding  one  tenant  In  common  may 
be  in  the  exclusive  possession  of  the  land, 
claiming  it  as  his  own  in  severalty,  it  will 
not  constitute  an  ouster  of  his  co-tenants  un- 
til knowledge  of  his  adverse  claim  is  brought 
home  to  them.  Boggess  v.  Meredith,  16  W. 
Va.  1;  Cooley  v.  Porter,  22  W.  Va.  120;  Jus- 
tice V.  Lawson,  46  W.  Va.  1G3,  33  S.  B.  102. 

"Laches  or  acquiescence  cannot  bar  the 
right  of  entry  of  a  co-tenant,  until  the  actual 
disseisin  has  been  effected  by  some  notorious 
act  of  ouster  brought  home  to  his  knowledge." 
Parker  v.  Brast,  45  W.  Va.  809,  32  S.  E.  269. 

I  do  not  think  the  statute  of  limitations  be- 
gan to  run  in  favor  of  B.  B.  Stout  against 
plaintiffs  at  any  time  because  they  had  no 
notice  of  his  Intention  to  claim  adversely  to 
them,  and  I  do  not  think  It  began  to  run  in 
favor  of  the  Krenns  until  they  got  their  deed, 
because  prior  to  that  time  their  possession 
was  under,  and  not  adverse  to,  the  common 
title  of  all  the  co-tenants. 

For  these  reasons  I  would  reverse  the  de- 
cree of  the  circuit  court  as  to  all  of  the  ap- 
pellants, regardless  of  the  question  of  in- 
fancy. I  do  not  think  any  of  them  are 
barred. 


(87  W.  Vfc.  480) 

MITCHELL  T.  UNITED  STATES  COAL  ft 

COKE  CO. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
May  10,  1910.     Rehearing  Denied  June 

11.  1910.) 

(ByUdbuM  "by  the  Court,) 

1.  MA8TBB  AND  SERVANT   (§§  101,  102,   103*)— 

Injury  to  Servant— Safe  Appliances. 
It   is  the   duty  of  the  master  to   furnish 
reasonably  safe  api^Iiances   in  and   about   the 
working  place  of  his  servants.     This  duty  is 
nonassignable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  175,  178 ;  Dec.  Dig.  i% 
101,  1(S,  108.*] 

2.  Master  and  Servant  (|  110*)— Injuries 
TO  Servant— Dangerous  Appliances. 
An  electric  wire,  used  on  a  motor  car  to 
carry  the  electric  current  from  the  overhead 
trolley  wire  to  the  machinery  of  the  motor  car, 
on  which  the  insulation  is  allowed  to  become  so 
broken,  or  defective,  as  to  x>ermit  the  naked 
wire  to  come  in  contact,  either  with  the  metal 
top  of  the  circuit  breaker,  or  with  the  body  of 
a  servant,  whose  duties  are  such  as  to  require 
him  to  work  on,  and  about  such  motor  car, 
is  not  a  reasonably  safe  appliance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent   Dig.  \  210;    Dec.  Dig.  §  119.*] 

8.  Master  and  Servant  (§§  101.  102*)— In- 
jury to  Servant— Defective  Appliances. 
The  master  is  liable  if  a  servant  who  has 
no  knowledge  of  such  defective  appliance  is  in- 
jured, or  killed,  thereby. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |§  171,  173,  178 ;  Dec.  Dig. 
H  101,  102.*] 


4.  New  Trial  (J  70*)— SurriciENCT  op  Evi- 
dence. 

When-tbe  (plaintiff's  evidenor  is  such  tkac 
the  court  should  not  sustain  defendant's  mo- 
tion to  exclude  it,  it  is  error  to  set  aside  a 
verdict  found  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ||  142,  143;    Dec.  Dig.  §  70.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  G.  C.  Mitchell,  administrator, 
against  the  United  States  Coal  &  Coke  Com- 
pany. Verdict  for  plaintiff.  From  an  order 
setting  it  aside,  he  brings  error.  Reversed, 
and  Judgment  for  plaintiff. 

Cook  &  Howard,  for  plaintiff  in  error. 
Anderson,  Strotber  &  Hughes,  for  defendant 
in  error. 

WILLIAMS,  J.  Writ  of  error  to  an  order 
of  the  circuit  court  of  McDowell  county  set- 
ting aside  a  verdict  rendered  in  favor  of 
plaintiff. 

Lawrence  Mitchell,  a  boy  17  years  of  age, 
was  employed  as  brakeman  and  trapper  in 
defendant's  coal  mine  in  McDowell  county. 
His  duties  were  to  brake  the  cars  which 
were  hauled  in  and  out  of  the  mine  to  the 
tipple  by  means  of  an  electric  motor,  and  to 
open  and  close  t£e  trapdoors  across  the  en- 
try. When  the  cai-s  were  going  upgrade, 
and  it  was  not  necessary  to  apply  the  brakes, 
his  duty  required  him  to  ride  od  the  motor, 
in  order  to  be  in  position  to  open  the  doors 
to  permit  the  passage  of  the  motor  and  cars. 
He  was  riding  on  the  hind  end  of  the  motor 
by  the  side  of  the  motorman  on  the  6th  of 
May,  1907,  when  he  received  a  severe  electric 
shock,  which  caused  him  to  fall  backward  off 
the  motor  and  to  be  crushed  to  death  by  the 
passing  cars.  His  administrator  brought  an 
action  against  defendant  for  damages  for 
negligently  causing  the  death,  and  on  the  3d 
of  March,  1908,  recovered  a  verdict  for  |1,200. 
The  court  set  it  aside  and  granted  the  defend- 
ant a  new  trial,  by  order  made  October  1, 
1908.  To  this  order  a  writ  of  error  was 
awarded  by  this  court  Plaintiff  insists  that 
the  court  erred.  This  depends  upon  whether 
or  not  there  is  sufficient  evidence  to  prove  the 
negligence  of  defendant,  as  the  proximate 
cause  of  the  death.  Defendant  offered  no  evi- 
dence, and  relies  wholly  upon  the  alleged  fail- 
ure of  plaintiff's  evidence  to  establish  negli- 
gence. Ed  Wolfe,  the  motorman,  is  the  only 
eyewitness  to  the  fatal  accident  who  testified 
at  the  trial.  Mr.  C.  Reedy,  the  mine  fore- 
man, was  sitting  on  the  front  end  of  the  mo- 
tor at  the  time  the  accident  happened,  but 
bis  testimony  was  not  taken. 

The  proof  shows  that  the  electric  current 
used  to  operate  the  motor  was  conducted  to 
the  machinery  of  the  motor  car  by  means  of 
an  Insulated  wire  on  the  trolley  pole,  which 
connected  with  the  trolley  wire  overhead. 
Wolfe  says  the  rubber  insulation  on  this  wire 
was  broken  on  the  top  side,  and  also  that 
"the  rubber  insulator  that  went  over  the  cir- 
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CDlt  breaker  was  burnt  from  the  circuit 
breaker";  that  at  a  point  near  where  the 
wire  enters  the  circuit  breaker  on  the  motor 
it  was  not  insulated ;  and  that  two  days  be- 
fore the  accident  occurred  he  called  the  atten* 
tlon  of  Mr.  Sharp,  the  defendant's  electrician, 
to  this  defective  insulation.  Mr.  Sharp  was 
dead  at  the  time  of  the  trial.  It,  therefore, 
does  not  appear  whether  he  considered  the 
insulation  to  be  safe,  or  not  Plaintiff's  the- 
ory Is  that  this  defective  Insulation  permitted 
the  naked  wire  tq  come  in  contact  with  the 
metal,  and  thus  to  cliarge  the  whole  motor 
car,  so  as  to  shock  deceased  and  cause  him 
to  fall  off  the  motor;  or  that  his  body.  In 
some  way,  came  in  contact  with  the  exposed 
wire,  and  thus  caused  him  to  receive  the 
shock.  That  the  electric  shock  caused  him  to 
fall  is  not  denied.  The  defendant's  theory  is 
that  the  shock  resulted  from  what  is  known 
by  motormen  and  electricians  as  a  "sand- 
groun^d."  Sand  Is  sometimes  applied  to  the 
track,  when  going  upgrade,  to  prevent  the 
wheels  of  the  motor  from  slipping.  It  Is  a 
nonconductor  of  electricity;  and  if  there  is  a 
sufficient  quantity  applied  to  prevent  the 
wheels  of  the  motor  from  coming  In  contact 
with  the  rails,  the  circuit  will  be  thereby  bro- 
ken. This  causes  what  is  called  a  sand- 
ground.  If  a  sand-ground  occurs,  and  the 
current  is  communicated  to  the  motor  car  by 
means  of  some  other  connection  with  the 
rails  than  by  its  own  wheels,  the  entire  mo- 
tor car  wUl  become  charged,  and  is  liable  to 
produce  a  shock  to  any  one  who  happens  to 
be  on  it  The  testimony  of  the  motorman  is, 
that  young  Mitchell  was  sitting  on  the  circuit 
breaker  with  one  hand  resting  on  the  front 
end  of  the  metal  car  next  to  the  motor,  and 
the  other  upon  the  motorman's  shoulder; 
that  he  had  been  sitting  in  this  position  for  a 
minute,  or  such  time,  while  they  were  drift- 
ing down  an  incline,  and  that  when  they 
reached  the  bottom  of  the  swag,  and  started 
upgrade,  he  (Wolfe)  opened  the  trolley,  and 
immediately  young  Mitchell  fell  backward  off 
the  motor.  It  is  Insisted  that,  while  the 
motor  was  sand-grounded,  Mitchell's  body 
formed  a  short  circuit  by  means  of  his  hand 
resting  on  the  metal  car  behind  the  motor; 
that  the  wheels  of  the  car  on  which  his  hand 
rested  communicated  the  current  to  the  rails. 
But  this  Is  only  a  theory.  There  is  no  evi- 
dence that  a  sand-ground  actually  did  occur. 
The  evidence  only  shows  that  the  shock  might 
have  resulted  In  such  manner.  But  we  fall 
to  see  why  a  short  circuit  would  not  have 
been  formed  ^y  the  coupling  device  between 
the  car  and  the  motor  as  well  as  by  Mitchell's 
hand  being  on  the  rear  car.  The  evidence  is 
that  his  hands  were  gloved.  It  would,  there- 
fore, seem  that  the  car  coupling  would  be  a 
much  better  conductor  of  electricity  than 
Mitchell's  gloved  hand.  The  Jury  were  justi- 
fied in  concluding  that  his  body  may  not  liave 
caused  the  short  circuit  which  gave  him  the 
shock.    The  presentation  of  defendant's  theo- 


ry may  have  occasioned  some  doubt  in  the 
minds  of  the  jury  as  to  what  actually  caused 
the  short  circuit.  They  may  have  doubted 
whether  It  was  the  defective  insulation  of 
the  wire  at  the  circuit  breaker,  or  a  sand- 
ground,  that  caused  the  shock;  still  It  was 
their  province  to  resolve  this  doubt.  It  Is 
clearly  a  jury  question.  It  is  both  proven, 
and  virtually  admitted,  that  the  shock  caused 
the  boy  to  fall  off  the  motor,  and  there  is 
evidence  which  tends  strongly  to  prove  that 
the  shock  was  caused  by  the  defendant's  neg- 
ligence in  not  keeping  its  wire  and  circuit 
breaker  properly  insulated.  While  the  evi- 
dence does  not  amount  to  absolutely  certain 
proof,  It  is  sufficient,  nevertheless,  to  warrant 
a  verdict  for  plaintiff.  Carrloo  v.  Railroad 
Oo.,  35  W..Va.  389,  14  S.  B.  12;  Powell  v. 
Love,  36  W.  Va.  90,  14  S.  E.  405.  These 
cases  were  decided  upon  a  motion  to  exclude 
evidence,  but  the  same  value  Is  given  to  such 
evidence  whether  on  motion  to  exclude,  or 
on  a  motion  to  set  aside  a  verdict  If  there 
is  sufficient  evidence  to  permit  a  case  to  go  to 
the  jury,  It  is  also  sufficient  to  support  a  ver- 
dict, if  one  should  be  found  on  It,  and  the 
court  will  not  be  warranted  In  setting  it 
aside,  simply  because  it  may  not  have  found 
with  the  jury.  This  Is  a  corollary  to  the  rule 
recently  reviewed  and  affirmed  in  the  case  of 
Butcher  v.  Sommervllle  (decided  by  this 
court)  66  W.  Va.  — ,  67  S.  E.  726,  that  the 
court  Is  not  bound  to  submit  a  case  to  the 
jury  when  the  evidence  is  so  slight  that  it 
would  not  support  a  verdict,  if  one  should 
be  found  on  it  They  were  clearly  warrant- 
ed, by  the  facts  proven,  to  infer  that  the  de- 
fective insulation  of  the  wire  and  of  the  cir- 
cuit breaker  was  the  proximate  cause  of 
Mitchell's  death.  It  Is  Insisted  that  he  was 
not  riding  in  his  proper  place.  But  there  is 
no  evidence  that  he  was  forbidden,  by  any 
rule  of  the  defendant  company,  to  ride  on 
the  rear  end  of  the  motor,  or  that  he  was  In- 
structed by  any  one  having  authority  over 
him  not  to  ride  there.  Neither  does  It  ap- 
pear that,  if  there  had  been  proper  insula- 
tion, It  would  have  been  any  more  dangerous 
to  ride  on  the  rear  end  of  the  motor  than  it 
was  to  ride  on  the  front  end.  It  is  true  the 
motorman  told  him  it  was  dangerous  to  ride 
on  the  renr  end.  But  he  did  not  tell  him 
why  it  wan  so,  nor  point  out  to  him  any  par- 
ticular element  of  danger.  It  was  very  nat- 
ural for  the  boy  to  suppose  that  he  encount- 
ered no  more  danger  there  than  the  motor- 
man  himself  was  exposed  to.  He  had  only 
been  employed  in  this  capacity  for  about 
three  weeks.  He  had  ridden  in  this  same  po- 
sition frequently,  and  no  previous  accident 
had  occurred.  The  motorman  had  told  him 
only  once  that  the  rear  end  was  a  dangerous 
place  on  which  to  ride.  He  may  have  thought 
the  motorman  meant,  by  this  warning,  that 
he  would  be  more  liable  to  fall  off,  if  he  oc- 
cupied that  position,  and  he  may  not  have  ap- 
predated  that  he  was  in  any  danger  from 
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the  electric  wire;  neither  do  we  see  how  he 
could  hare  been  tn  any  danger  from  the  wire, 
provided  it  was  insulated.  If  the  defendant 
failed  to  keep  the  wire  properly  Insulated  at 
those  places  where  Its  employee  were  liable 
to  come  in  contact  with  it  In  the  discharge  of 
their  duty,  it  was  guilty  of  negligence,  in  that 
It  did  not  provide  reasonably  safe  appliances 
in,  and  about,  the  place  where  Its  servants 
were  required  to  labor.  The  master's  duty 
in  this  regard  Is  not  assignable.  The  defend- 
ant could  not  Intrust  the  keeping  of  its 
electric  appliances  in  proper  condition  to  its 
electrician,  or  mining  boss,  so  as  to  escape 
liability  for  injury  to  its  servant  N.  &  W. 
R.  R.  Co.  V.  Ampey,  93  Va.  108^  25  S.  E.  226 ; 
Richmond  Locomotiye  Works  v.  Ford,  04  Va. 
627,  27  S.  E.  509;  Lane  Bros.  &  Go.  v.  Bauser- 
man,  108  Va.  146,  48  S.  E.  857,  106  Am.  St 
R^.  872. 

"If  a  master  is  guilty  of  negligence  in  fail- 
ing to  procure  suitable  appliances  and  ma- 
chinery for  carrying  on  his  business,  and  in- 
juries result  therefrom  to  his  servant,  he 
must  respond  in  damages."  Humphreys  v. 
Newport  News  ft  M.  V.  Co.,  83  W.  Va.  135, 10 


S.  E.  39;  Giebell  t.  Collins  Co.,  54  W.  Va. 
518,  46  S.  E.  569. 

Young  Mitchell  was  not  guilty  of  contribu- 
tory negligence  in  occupying  a  position  on  the 
circuit  breaker,  unless  he  knew  of  the  unin- 
sulated condition  of  the  wire,  and  there  is  no 
evidence  that  he  knew  of  it.  Thomas  v. 
Electrical  Co.,  54  W.  Va.  395,  and  authorities 
cited  on  pages  405  and  406  of  the  opinion,  46 
S.  B.  217. 

"It  is  manifest  that  a  servant  cannot  be 
deemed  to  have  been  In  fault  for  the  reason 
that  he  failed  to  take  precautions  which  he 
did  not  know  to  be  necessary  for  his  safe- 
ty." 1  Labatt  on  Master  and  Servant,  §  319. 
This  doctrine  applies  as  well  to  Mitchell's 
having  his  hand  on  the  car  next  to  the  motor 
as  it  does  to  his  sitting  on  the  rear  end  of 
the  motor. 

It  follows,  from  what  we  have  said,  that 
the  circuit  court  erred  in  setting  aside  the 
verdict  and  in  granting  the  defendant  a  new 
trial.  Therefore  the  order  made  on  the  Ist 
of  October,  1908,  will  be  reversed,  and  this 
court  will  render  Judgment  on  the  verdict 
for  the  plaintiff. 
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(67  W.  Va.  298) 

GIiAItK  Y.  DOWEB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  29,  1910.     Kebeariuc  Dcmied  June 

U,  1910.) 

(8yUdbu9  by  the  Court.) 

1.  Appeal  and  Bbbob  (I  60*)  —  Dboisiors 
RxviEWABLB— Amount  in '(X>ntboteb8T. 

In  an  action  of  trespass  on  the  case  for 
injury  to  real  estate,  where  plaintiff  and  de- 
fendant agree  before  trial  that  if  plaintiff  is 
entitled  to  any  damage  at  all  it  shall  be  $25, 
and  there  is  a  Terdict  and  judgment  for  defend- 
ant, there  is  no  jurisdiction  by  writ  of  error  in 
this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  50.  ♦] 

2.  Appeal  and  Ebbob  (|  88*)  -^  Decisions 
Reviewable— Co NTB0VEB8T  Ooncebning  a 
Way. 

If,  in  such  action,  defendant  does  not 
plead  the  ^neral  issue,  but  sets  up  by  special 
plea  the  right  to  a  private  way  by  prescrip- 
tion over  piaintiff*8  land,  such  plea  does  not 
convert  the  plaintiff's  action  into  a  controversy 
"concerning  a  way,"  within  the  meaning  of 
section  3y  art  8^  of  the  Constitution  of  West 
Virginia,  so  as  to  entitle  him  to  a  writ  of 
error  to  this  court,  when  the  damage  claimed 
for  the  trespass  is  less  than  $100. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  38.*] 

3.  Qn^BE. 

Whether  a  license,  or  right  of  defendant 
acquired  by  prescription,  to  use  plaintiflTs  land, 
can  be  given  in  evidence  under  the  general 
issue,  in  actions  of  trespass  quare  clausum  fre- 
git,  discussed,  but  not  decided. 

(Additional  ByUahuB  hy  Bditwidt  Staff.) 

4.  Appeal  and  Ebbob  ({  S8^  —  Decisions 
Reviewable— Amount  in  Contbovebst. 

In  actions  for  damages  to  real  property, 
where  the  damage  claimed  is  less  than  $100, 
the  Supreme  Court  of  Appeals  is  without  juris- 
diction to  review  the  judgment  of  the  circuit 
court,  notwithstanding  other  matters  may  have 
been  Involved  and  necessarily  decided  to  de- 
termine the  main  issue  in  the  case,  which,  if 
thev  had  been  made  the  direct  subject  of  an 
action,  would  have  given  the  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  118-126,  178 ;  Dec  Dig.  t 

6.  TBESPASS    (I   43*)— QUABE    Olausum    Fbe- 

oiT— Pleading— Scope  op  Defense  Undeb 

Genebal  Issue. 

In  actions  of  trespass  quare  clausum  fre- 
git,  defendant  may,  under  the  general  issue, 
prove  want  of  title  or  right  to  possession  in 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  i  104 ;   Dec  Dig.  t  43.»] 

Poffenbarger,  J.,  dissenting. 

Error  to  Circuit  Court,  Mason  County. 

Action  by  Herman  A.  Clark  against  Pat- 
rick Dower,  and  others.  Judgment  for  de- 
fendants.   Plaintiff  brings  error.    Dismissed. 

Chas.  B.  Hogg,  J.  W.  English,  and  John  L. 
Whitten,  for  plaintiff  in  error.  Wm.  O.  Par- 
sons, Rankin  Wiley,  and  Somerville  &  Somer- 
Tille,  f6r  defendants  in  error. 

WILLIAMS,  J.  Plaintiff  brought  an  action 
of  trespass  on  the  case  in  the  circuit  court 


of  Mason  county  to  recover  damages  for  in- 
jury to  real  estate.  Defendants  did  not 
plead  the  general  issue,  but  pleaded  specially 
4  right  of  way  >by  prescription  over  plaintiff's 
land.  To  this  special  plea  plaintiff  replied 
generally,  and  issue  was  joined.  The  case 
was  tried  by  jury  on  the  12th  of  December, 
1906,  resulting  in  a  verdict  and  judgment 
for  the  defendants.  To  this  judgment  a  writ 
of  error  was  awarded  plaintiff.  A  number  of 
errors  are  assigned,  but  we  are  confronted 
at  the  outset  with  the  question  whether,  or 
not,  this  court  has  jurisdiction.  It  is.  insisted 
that  this  court  is  without  jurisdiction,  be- 
cause the  action  is  concerning  a  matter  that 
is  only  pecuniary,  and  the  amount  in  contro- 
versy is  less  than  |100.  If  this  be  true^  we 
have  no  jurisdiction  of  the  case.  But  coun- 
sel for  plaintiff  insist  that  the  real  contro- 
versy is  concerning  the  right  of  way  claimed 
by  defendants  over  plaintiff's  land,  and  that 
this  confers  jurisdiction  without  regard  to 
the  amount  of  damages  claimed.  It  was 
agreed  between  counsel  in  the  lower  court, 
and  before  trial,  ''that  if  the  plaintiff  is  en- 
titled to  anything  at  all  in  thhs  case,  the 
amount  of  damages  shall  be  $25."  This 
agreement  unquestionably  fixes  the  pecuniary 
amount  of  damages  that  plaintiff  would  have 
any  right*  to  demand,  notwithstanding  $500 
was  the  amount  alleged  in  his  declaration, 
provided  the  attorneys  had  authority  to  bind 
their  clients  by  such  agreement,  and  we  as- 
sume they  had,  as  their  authority  is  not 
questioned  in  the  brief  of  counsel.  Counsel 
for  defendants  insist  that  this  agreement 
took  away  from  the  circuit  court  jurisdiction 
to  try  the  case,  because  it  fixes  the  amount 
in  controversy  at  less  than  $50.  Section  2, 
c.  112,  Code  1006.  But  we  have  no  right  to 
decide  this  question  unless  this  court  has  ap- 
pellate jurisdiction  to  review  the  case. 

Tf  the  right  of  plaintiff  to  sue  out  writ  of 
error  in  this  court  depends  alone  on  the 
amount  of  damages  involved  in  the  action, 
then  on  principle,  and  according  to  the  deci- 
sion of  this  court  in  Dickinson  v.  Mankin,  61 
W.  Ya.  429,  66  S.  E.  824^  the  agreement  fllx- 
ing  the  amount  to  te  recovered,  if  any  re- 
covery at  all,  at  $25,  is  conclusive,  and  pre- 
cludes the  right  of  appeal,  notwithstanding 
the  declaration  states  the  damages  to  be  more 
than  the  appealable  amount 

Section  8,  art  8,  of  our  Constitution  pro- 
vides that  the  Supreme  Court  of  Appeals 
"shall  have  appellate  jurisdiction  in  civil 
cases  where  the  matter  in  controversy,  ex- 
elusive  of  costs,  is  of  greater  value  or  amount 
than  one  hundred  dollars:  in  controversies 
concerning  the  title  or  boundaries  of  land, 
the  probate  of  wills,  the  appointment  or  qual- 
ification of  a  personal  representative,  guard- 
ian, committee  or  curator;  or  concerning  a 
mill,  road,  way,  ferry  or  landing;  or  the 
right  of  a  corporation  or  county  to  levy  tolls 
or  taxes." 


•For  other  cases  sea  sama  topio  and  iitctlon  NUMBER  in  Dec.  a  Am.  Dig*.  1907  to  date,  a  Reportor  Indaxfs 
6Sfi.Bl— 24 
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Conusel  for  plaintiff  insist  that  defendants, 
by  failing  to  plead  the  general  issue,  and  by 
pleading  specially  the  right  of  way  claimed 
by  them  over  plaintiffs  land,  have  converted 
this  action  into  one  "concerning  a  way/*  and 
that  this  entitles  plaintiff  to  have  the  mat- 
ter reviewed  by  this  court,  notwithstanding 
the  amount  of  damages  claimed  is  less  than 
$100.  We  do  not  think  so.  We  do  not  think 
that  the  filing  of  the  special  plea  has  changed 
plalntifTs  suit  from  an  action  of  trespass, 
demanding  pecuniary  damages,  into  a  con- 
troversy concerning  a  way,  within  the  mean- 
ing of  the  constitutional  provision  defining 
the  appellate  Jurisdiction  of  this  court. 

What  is  the  real  matter  in  controversy? 
How  is  this  to  be  determined?  Must  we  not 
look  to  the  plaintiff's  declaration  to  see  what 
his  complaint  is — ^wbat  his  demand?  Does 
this  not  determine  the  nature  of  his  suit? 
What  kind  of  a  judgment  could  the  court  ren- 
der in  response  to  his  declaration,  if  the  ver- 
dict be  for  him ;  or  what  must  be  the  Judg- 
ment if  perchance  it  should  be  against  him? 
It  would  seem  that  an  answer  to  these  ques- 
tions w^ould  go  far  toward  determining  the 
matter  in  Issue,  the  controversy,  because  the 
Judgment  must  respond  to  the  issue.  If 
plaintiff  should  prevail  the  Judgment  would 
be  that  he  recover  against  the  defendants 
$25 ;  if  the  judgment  should  be  against  him  it 
would  <be  that  he  take  nothing  by  his  suit 
These  are  the  only  kinds  of  judgment  that 
could  be  rendered  in  the  case,  and  they,  as 
well  as  the  declaration  Itself,  show  that  the 
demand  is  purely  pecuniary.  The  matter  In 
controversy  by  which  appellate  Jurisdiction 
1b  to  be  determined  Is  '*tbat  which  Is  the  es- 
sence and  substance  of  the  Judgment,  and  by 
which  the  party  may  discharge  himself." 
Umbarger  v.  Watts,  25  Grat.  (Va.)  167.  It 
is  true  that  the  right  of  way  was  brought  in 
question  and  was  Involved  in  the  suit  but  on- 
ly indirectly  and  as  matter  of  defense  to  the 
suit.  The  trespass  complained  of  consisted 
In  the  cutting  of  a  wire  fence  by  the  de- 
fendants which  plaintiff  had  erected  across 
the  way  claimed  by  defendants.  It  therefore 
followed,  as  a  matter  ot  course,  that  if  de- 
fendants could  establish  their  claim  to  the 
right  of  way  they  would  not  be  guilty  of  the 
trespass,  as  no  other  trespass  was  alleged 
than  the  cutting  of  the  fence,  and  the  passing 
over  plaintiff's  land  along  the  alleged  right  of 
way.  Defendants  therefore  filed  a  special 
plea  by  way  of  confession  and  avoidance  set- 
ting up  their  right  of  way  over  plaintiff's 
land  by  prescription.  If  they  could  succeed 
in  proving  their  title  to  the  easement,  it 
would  be  as  complete  a  defense  to  plaintiff's 
suit  as  it  would  be  to  prove  that  they  had 
never  committed  any  trespass  under  the 
plea  of  "not  guilty."  They  had  a  right  to 
plead  specially  and  were  not  bound  to  plead 
the  general  issue,  and  Inasmuch  as  the  only 
trespass  complained  of  was  confined  to  the 
alleged  right  of  way.  a  complete  defense ! 
could  be  made  to  plaintiff's  action  by  prov-  I 


ing  the  right  set  up  in  the  plea.  True  the 
plea  alleges  affirmative  matter,  but  it  does 
so  only  as  a  defense  to  plaintiff's  action;  it 
calls  for  no  affirmative  relief,  neither  could 
any  be  given  a  defendant  in  such  an  action. 
The  same  kind  of  judgment  would  have  to 
be  rendered  in  the  case,  whether  the  plea 
were  special  or*  general,  or  both  special  and 
general.  The  claim  to  the  right  of  way  is 
only  defensive,  and,  therefore,  collateral  to 
the  real  matter  in  controversy  which  is 
whether,  or  not,  plaintiff  is  entitled  to  recov- 
er damages  for  an  alleged  trespass  to  his 
land. 

It  is  well  established  by  repeated  decisions, 
both  by  this  court  and  by  the  Supreme  CJourt 
of  Appeals  of  Yirglnia,  that  In  actions  for 
damages  on  account  of  trespass  to  real  es- 
tate, where  the  damage  claimed  is  less  than 
$100,  this  court  is  without  jurisdiction  to  re- 
view the  judgment  of  the  circuit  court,  not- 
withstanding other  matters  may  have  been 
involved  and  necessarily  decided  in  order  to 
determine  the  main  issue  in  the  case,  which, 
if  they  had  been  made  the  direct  subject  of 
a  suit,  or  action,  would  have  given  the  right 
of  appeal.  It  is  urged  by  counsel  for  plain- 
tiff that  the  filing  of  the  special  plea,  and  the 
failure  to  plead  the  general  issue,  gives  this 
case  a  status  different  from  what  it  would 
have  had  if  the  general  issue  had  been  plead- 
ed. We  do  not  think  so.  It  may  be  that  the 
special  plea  was  necessary  in  order^  to  admit 
proof  of  the  easement,  it  being  by.  way  of  con- 
fession and  avoidance,  and  not  a'  traverse  of 
the  declaration.  But  it  is  not  necessary,  for 
us  to  decide  this  point,  as  we  do  not  think 
it  determines  the  jurisdictional  question. 
Whether  the  proof  of  a  right  of  way  could 
have  been  given  under  the  general  issue,  if 
it  alone  had  been  pleaded,  or  whether  a 
special  plea  was  essential  tn  order  to  admit 
such  proof,  does  not  change  the  nature  of 
the  controversy  shown  by  plaintiff's  declara- 
tion, or  the  character  of  the  judgment  that 
w^ould  have  to  be  rendered  by  the  court  pur- 
suant to  the  only  kind  of  verdict  that  could 
have  been  fouD«l  in  the  case,  regardless  of 
the  plea,  or  pleas,  filed,  which  must  have 
been  either  "for  the  plaintiff  for  $25  dam- 
ages," or  for  the  defendant,  *not  guilty."  It 
seems  .to  be  settled  in  this  state  that  in  ac- 
tions of  trespass  quare  clausum  fregit  de- 
fendant may,  under  the  general  Issue,  prove 
want  of  title  or  right  to  the  possession  in 
plaintiff.  Dickinson  v.  Mankin,  61  W.  Va. 
429,  and  authorities  cited  in  the  opinion  by 
Judge  Brannon  on  page  434,  56  S.  B.  824; 
Hogg's  PI.  &  Pr.  I  229;  and  Rob.  New  Pr. 
648. 

In  E>Dgland  and  also  in  many  of  the  states 
of  the  Union,  the  rule  of  practice  is  that  in 
order  to  be  allowed  to  prove  a  license,  or 
prescriptive  way  over  plaintiff's  land  in  ac- 
tions of  trespass  quare  clausum  fregit*  It 
must  be  specially  pleaded.  21  Enc.  PI.  &  Pr. 
838.  and  cases  cited  In  note  8.  But  It  may 
be  that,  in  Virginia  and  in  this  state,  this 
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rale  is  modiflea  by  statute  (section  8»  c.  103, 
Code  190CO,  which  aathorlzes  '^trespass  on 
the  case"  to  be  brought  In  any  case  where 
"trei^ass''  Ues ;  and  in  actions  of  trespass  on 
the  case  the  rules  of  practice  were  always 
Uberal  enough  to  admit,  under  the  general  is- 
sue, proof  of  anything  that  would  bar  plain- 
tifTs  action.  21  Bnc.  PI.  A  Pr.  921,  and 
Ridgeley  v.  West  Fairmont,  46  W.  Va.  445, 
33  S.  £.  235.  May  not  this  statute  intend 
that,  where  an  action  of  trespass  on  the  case 
is  brought  for  a  wrong  which  prior  to  the 
statute  could  only  have  been  redressed  by  an 
action  of  "trespass  yi  et  armis,"  the  rules  of 
pleading  and  evidence  which  have  always  ap- 
plied in  actions  of  trespass  on  the  case  shall 
apply  to  It  also?  I  am  inclined  to  think  so. 
But,  as  before  stated,  we  do  not  decide  wheth- 
er defendants  in  the  present  case  could  have 
proven  the  alleged  right  of  way  by  prescrip- 
tion over  plaintiff's  land  under  the  general  is- 
sue, if  It  had  alone  been  pleaded,  as  a  deci- 
sion of  this  question  is  not  necessary  to  a 
decision  of  the  question  of  our  jurisdiction  to 
review  the  case. 

If  the  question  of  our  jurisdiction  were 
one  of  first  impression,  we  might  feel  indiu- 
ed  to  give  the  language  of  the  Constitution 
such  a  construction  as  would  permit  an  ap- 
peal to  this  court  in  this  and  in  similar  ca- 
ses, notwithstanding  the  right  of  way  is  col- 
laterally drawn  in  question,  and  only  as  a 
defense  to  plaintiff's  action.  But  we  feel 
bound  by  the  construction  given  to  the  stat- 
ute by  this  court  in  a  number  of  previous 
cases,  and  also  by  repeated  decisions  of  the 
court  of  Virginia  construing  the  same  lan- 
guage used  in  the  statute  of  that  state  prior 
to  the  formation  of  this  state.  The  question 
is  settled  by  decisions  which  we  regard  as 
binding  on  us. 

Greathouse  v.  Sapp,  26  W.  Va.  87,  was  a 
case  where  the  plaintiff  brought  treispass 
quare  dausum  freglt  for  the  cutting  and  car- 
rying away  trees  from  his  land,  claiming 
$250  damages.  The  defendant  pleaded  ''not 
guilty ,"  and  the  proof  showed  that  he  claim- 
ed title  to  the  land  on  which  the  trespass 
was  alleged  to  have  been  committed.  Plain- 
tiff recovered  a  verdict  and  judgment  for 
$12.  The  court  In  that  case  held  that  a  writ 
of  error  did  not  lie  to  this  court,  "though 
it  appears  from  the  record  that  the  title  or 
boundaries  of  the  land  are  drawn  in  ques- 
tion." The  same  doctrine  was  again  an- 
nounced in  Dickinson  v.  Bfankin,  61  W.  Va. 
429,  56  S.  B.  824.  This  was  also  a  case  of 
trespass  quare  dausum  freglt  for  the  cutting 
of  timber.  Here  the  plaintiff  pleaded  both 
•*not  guilty"  and  liberum  tenementum.  Trial 
was  had,  which  resulted  in  a  verdict  and 
judgment  for  tbd  defendants.  The  plaintiff 
songht  to  have  the  case  reviewed  by  this 
court,  and  it  was  held  that,  because  plain- 
tiff's own  evidence  showed  that  the  amount, 
at  most,  to  which  lie  was  entitled.  If  to  any- 
thing at  allr  was  less  than  $100,  this  court 
was   without    Jurisdiction^    notwithstanding 


the  title  to  the  land  was  drawn  in  question. 

It  will  be  observed  that  the  same  phrase- 
ology, used  in  the  Constitution  in  defining 
the  appellate  jurisdidion  of  this  cobrt;  ap& 
plies  in  respect  to  cases  involving  title  to 
land  as  applies  to  controversies  .concerning 
a  mill,  road,  way,  feriy  or  landing;  hence 
the  analogy  of  the  two  cases  above  referred 
to  to  the  one  under  review.  The  language 
of  the  Constitution  is:  **In  controversies 
concerning  the  title  or  boundaries  of  land; 
•  •  ♦  or  concerning  a  mill,  road,  way, 
ferry  or  landing."  The  title  to  the  land  in 
those  two  cases  was  brought  in  question  col- 
laterally, and  for  the  purpose  of  defense  to 
plaintla  s  money  demand,  just  as  the  defend- 
ants' right  of  way  is  brought  in  question  in 
the  present  case  for  the  purpose  of  defeating 
plaintiff's  money  demand.  If  it  cannot  be 
said  that  the  title  to  the  land  in  those  cases 
was  in  controversy,  so  as  to  give  right  of  ap- 
peal, how  can  it  be  said  that  the  right  of 
way  in  the  present  case  is  the  matter  in  con- 
troversy, so  as  to  give  the  plaintiff  a  writ 
of  error  to  this  court? 

This  question  again  received  careful  con- 
sideration by  this  court  in  the  case  of  Miller 
V.  Navigation  Co.,  32  W.  Va.  46,  9  S.  B.  57. 
That  was  an  action  by  the  Navigation  Com- 
pany to  recover  certain  tolls  from  the  de- 
fendant for  floating  rafts  over  its  dams  con- 
structed across  the  little  Kanawha  river  un- 
der the  rights  given  It  by  charter.  The  de- 
fendant pleaded  non  assumpsit,  and  under 
this  plea  set  up  the  defense  that  the  plain- 
tiff had  no  right  to  charge  toll.  The  trial 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff  for  $66.  A  portion  of  the  syllabus 
in  that  case  reads  as  follows :  "Upon  a  writ 
of  error  by  the  defendant,  held,  this  court 
has  no  jurisdiction  to  review  the  judgment 
of  the  drcuit  court,  although  the  record 
shows  that  the  real  defense  to  the  action  was 
that  the  condition  of  the  river  was  such  that 
the  plaintiff  had  no  right  to  levy  the  toll,  for 
which  the  judgment  was  recovered."  In  that 
case  Judge  Snyder,  who  delivered  the  opin- 
ion of  the  court,  reviewed  a  number  of  Vir- 
ginia cases  whidi  are  authority  for  the  gen- 
eral proposition  that,  in  relation  to  those 
matters  concerning  which  an  appeal  is  given 
to  this  court,  such  matters  must  be.  the  sub- 
ject of  direct  proceeding,  and  not  such  as 
may  be  introduced  into  the  case  collaterally, 
and  merely  as  defense  to  plaintifTs  suit  or 
action,  viz. :  Hutchinson  v.  Kellam,  3  Munf . 
(Va.)  206;  Skipwith  w.  Young,  5  Munf.  (Va.) 
276;  Hancock  v.  Railroad  Co.,  3  Grat  (Va.) 
328;  dark  v.  Brown,  8  Grat  (Va.)  549;  and 
Umbarger  v.  Watts,  25  Grat  (Va.)  167. 

We  hold  that  we  have  no  jurisdiction  to 
review  this  case,  and  therefore  dismiss  the 
writ  of  error  as  improvidently  awarded. 

• 

POFFENBARGER,  J.  (dissenting).  I  am 
unable  to  concur  in  the  views  of  my  assod- 
ates.  The  parties  to  this  action  have  put 
into  direct  issue,  by  the  special  plea  and  trav* 
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erse  thereof,  the  private  way  claimed  by  the 
defendant,  and  the  Constitution  gives  appel- 
late jurisdiction  in  all  controversies  concern- 
ing roads  and  ?raiys.  None  of  the  decisions 
of  this  court  and  the  Virginia  court,  relied 
upon  as  denying  such  jurisdiction,  save  that 
of  Dickinson  v.  Mankin,  61  W.  Va.  420,  56 
S.  E.  824,  passes  upon  the  exact  question,  for 
in  the  latter  only  was  the  question  of  title 
put  in  issue  by  a  plea,  and  that  case  is  not 
exactly  in  point,  because  it  related  to  title 
and  boundaries  of  land  and  not  a  way.  Be- 
sides, it  is  offset  by  Shaver  v.  Edgell,  48  W. 
Va.  502,  37  S.  B.  664,  in  which  a  writ  of  er- 
ror was  entertained  under  almost  the  exact 
conditions  presented  here. 

The  interposition  of  the  special  plea,  set^ 
ting  up  right  in  the  defendant,  constitutes 
ground  for  distinction.  Herman  on  Estoppel 
and  Res  Judicata,  I  276,  says:  "Thus  in 
trespass,  upon  not  guilty  pleaded,  the  title  is 
not  concluded,  though,  if  the  title  is  put  in  is- 
sue by  a  plea  of  soil  or  freehold,  the  verdict 
will  be  conclusive  on  the  title  in  another  ac- 
tion 0^  trespass  for  an  injury  done  to  the 
same  land.  So,  in  actions  on  the  case  for 
interruptions  of  rights  and  other  easements, 
on  the  general  issue,  the  title  is  not  settled, 
though  if  the  defendant  plead  a  title  in  bar, 
and  issue  is  taken  on  it,  the  verdict  will  set- 
tle that  point  for  future  actions."  This  is 
fully  sustained  by  decisions  of  reputable 
courts,  cited  in  the  notes.  Upon  principle, 
therefore,  the  judgment  in  favor  of  Dower  Is 
res  judicata  and  gives  him  an  unimpeachable 
right  of  way  over  C3ark's  land,  for  review  of 
which  this  court  denies  the  latter  right  of 
review,  notwithstanding  the  Constitution  says 
such  right  shall  exist  in  all  cases  of  contro- 
versy concerning  roads  and  ways.  Dickinson 
V.  Mankin  says  the  judgment  in  such  case  is 
not  res  judicata,  but  I  think  this  proposition 
is  not  sustained  by  any  other  decision  of  this 
court  or  those  of  Virginia. 

The  doctrine  of  Hutchinson  v.  Eellam,  8 
Munf.  (Va.)  202,  and  Skipwith  v.  Young,  5 
Munf.  (Va.)  276,  is  consistent  with  the  prin- 
ciple stated  in  Herman  on  Est  &  Res  Jud.  as 
quoted,  because  there  was  no  special  plea  in 
either  of  them.  The  same  is  true  of  Great- 
house  V,  Sapp,  26  W.  Va.  87,  and  Miller  v. 
Navigation  Ck).,  32  W  Va.  46.  9  S.  E.  57,  and 
none  of  them  is  authority  for  the  view  ex- 
pressed in  Dickinson  v.  Mankin.  The  idea 
that  this  plea  does  not  put  the  title  to  the 
road  directly  in  issue  and  make  the  judgment 
res  judicata  is  based  upon  mere  argument 
against  authority,  founded  in  nothing  more 
substantial  than  that  the  same  evidence 
would  have  been  admissible  under  the  plea 
of  not  guilty.  That  might  do,  if  it  had  not 
been  repudiated  by  so  many  decislona  There 
are  a  few  cases  which  say  a  judgment  on 
such  a  plea  in  an  action,  involving  right  of 
possession  only,  will  not  bar  one  involving 
the  superior  right  of  title.  McKnight  v.  Bell, 
135  Pa.  358,  19  Atl.  1036,  and  Arnold  v.  Ar- 
nold, 17  Pi(^  (Mass.)  4.    But  these  admit  its 


binding  force  In  actions  of  equal  dignity,  or 
involving  the  same  right  On  the  other  hand, 
the  exception,  made  by  these  cases,  la  denied 
by  the  great  weight  of  authority,  holding  the 
judgment  final  and  binding  as  to  every  ques- 
tion, directly  put  in  issue  by  the  plea.  Elson 
V.  Oomstock,  150  IlL  303,  37  N.  E.  207;  White 
V.  Ohase,  128  Mass.  158;  Standlsh  r.  Parker, 
2  Pick.  (Mass.)  20,  13  Aul  Dec.  393;  Smith  v. 
Sherwood,  4  0)nn.  282,  10  Am.  Dec  143; 
Church  V.  Leavenworth,  4  Day  (Conn.)  277; 
Richmond  v.  Hays,  3  N.  J.  Law,  492;  Rich- 
ardson V.  Boston,  19  How.  263,  15  L.  Ed.  639; 
Shepherd  v.  Willis,  19  Ohio,  142;  Dick  v. 
Webster,  6  Wis.  481;  Van  Fleet's  For.  Adj.  | 
404,  citing  numerous  authorities. 

However,  in  view  of  the  holding  of  this 
court,  I  shall  now  be  compelled  to  say  it  is 
not  res  judicata.  This  decision  denies  right 
of  review  on  the  ground  that  the  right  of 
way  Is  only  collaterally  involved,  and  Dickin- 
son V.  Mankin  says  the  judgment  is  not  final 
and  conclusive  as  to  it  Rather  than  deny 
any  right  of  review  at  all,  I  yield  to  that  con- 
clusion, as  a  choice  between  evils,  being  un- 
able to  obtain  a  correction  of  what  I  con- 
sider an  erroneous  decision. 

Note  by  BRANNON,  J.  I  am  entirely  sat- 
isfied with  the  opinion  prepared  for  the  court 
by  Judge  WILLIAMS;  but  it  being  claimed 
that  a  judgment  in  trespass  quare  clausum 
freglt,  when  there  is  a  plea  of  liberum  tene- 
mentum,  la  final  as  to  title  even  in  an  after 
action  of  ejectment,  and  that  Dickinson  .v. 
Mankin,  61  W.  Va.  429,  56  S.  E.  824,  is  wrong, 
I  have  been  led  to  re-examine  the  matter. 

If  we  go  to  Hutchinson  v.  Kellam,  a  thor- 
oughly considered  case,  3  Munf.  (Va.)  202,  we 
find  the  oourt  holding  that  an  appeal  does 
not  lie  in  an  action  of  trespass  when  the 
damage  is  less  than  $100,  though  the  statute 
gave  the  writ  of  error  wbere  the  title  or 
bounds  of  land  or  a  franchise  Is  drawn  in 
question.  The  pith  of  the  reason  for  this  la 
stated  thus  in  the  opinion:  **The  action  of 
trespass  is  one  in  which  damages  only  are 
recovered;  and  although  the  title  or  bounds 
of  land  may  be  incidentally  and  collaterally 
brought  in  question,  yet  the  v^ue  of  the 
matter  in  controversy  Is,  from  the  very  no- 
ture  of  the  action^  the  value  of  the  damages 
sustained  by  the  trespass;  and  this,  as  well 
where  the  title  or  bounds  of  land  may  be 
drawn  in  question,  as  where  they  may  in 
no  manner  be  involved  in  the  dispute."  The 
court  did  not  make  this  dependent  on  wheth> 
er  the  plea  was  not  guilty  or  liberum  tene- 
mentum,  but  on  the  nature  of  the  action. 
Morse  v.  Marshall,  97  Mass.  519,  ao  holds. 
Johnson  r.  a  &  M.  Ck>.,  86  F^  209,  80  a  G. 
A.  85,  says  title  cannot  be  tried  In  trespass. 
In  Warwick  ▼.  Underwood*  8  Head  (Tenn.) 
288»  75  Am.  Dec  767,  held  conduslTe  In  aec- 
ond  action  of  trespass.  Court  declined  to  say 
whether  in  ejectment  Our  Code  1906»  c  185, 
demands  certain  "matters  in  oontrov^rsy"  to 
warrant  appeal,  and  grants  it  ''In  controver- 
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Bies  concerning  the  title  or  boondarieB  of 
land,"  meaning  involving  title  or  bonndaries 
directly  in  issue  and  directly  affected  by  the 
Judgment  In  Skipwith  v.  Young,  5  Munf. 
(Va.)  276,  it  is  held  that  no  appeal  lies  from 
an  action  of  trespass  where  the  damages  are 
below  $100,  ''notwithstanding  it  appears  from 
the  record  that  the  right  to  erect  the  mill 
was  drawn  in  question."  In  that  case  the 
court  defined  "the  matter  In  controversy"  as 
"that  for  which  the  suit  is  brought,  not  that 
which  may  or  may  not  come  in.  question." 
Trespass  Is  only  for  money  recovery.  But  it 
is  said  that  where  the  plea  of  not  guilty  only 
is  used  there  is  no  appeal,  but  where  liberum 
tenementum  Is  the  plea  title  of  land  is  in- 
volved. I  answer  that  defense  of  superior 
title  or  right  in  the  defendant  may  be  given 
in  evidence  under  not  guilty.  Citations  In 
Dickinson  v.  Mankin  on  page  434  of  61  W. 
Va.,  56  a  H  824;  21  Ency.  PI.  ft  Prac.  832. 
If  title  can  be  relied  on  under  the  general 
issue  as  well  as  under  the  plea  of  liberum 
tenementum,  what  difference  that  this  plea 
is  in?  It  does  not  change  the  nature  of  the 
action.  It  is  still  the  fact  that  the  action  is 
only  one  for  invasion  of  present  possession, 
involving  only  right  to '  present  poaseaaion, 
not  title.  The  theory  of  this  difference  of 
plea  will  not  do.  There  was  such  a  plea  in 
Skipwith  V.  Toung,  yet  the  court  held  that 
title  was  not  involved.  And  in  Clark  v. 
Brown,  8  Grat  (Va.)  549,  the  court,  asserting 
tbat  title  is  not  involved  so  as  to  s^ve  appeal 
in  trespass,  said  that  "notwithstanding  the 
imposing  form  in  which  the  questions  (right 
to  land)  were  there  presented,  and  although 
it  was  argued  and  authorities  adduced  to 
prove  that  a  verdict  and  Judgment  in  an  ac- 
tion t  c.  f .  in  u^hich  tf^  pleadings  put  the 
freehold  in  iaave  were  conclusive  of  the  right 
and  could  be  pleaded  by  way  of  estoppel,  the 
court  determined  that  as  the  damages  were 
less  than  $100  the  defendant  could  not  ap- 
peal." Now,  I  say  that  this  view  of  the  ques- 
tion was  taken  in  Greathouse  v.  Siapp,  26  W. 
Va.  87,  and  Miller  v.  Navigation  Co.,  32  W. 
Va.  49,  9  S.  E.  57.  Those  cases  give  the  prior 
Virginia  cases  that  construction.  So  do  the 
cases  of  Umbarger  v.  Watts,  25  Grat  (Va.) 
177,  and  Buckner  v.  Metz,  77  Va.  125.  The 
Hutchinson  Case,  supra,  holds  that  to  give 
appeal  title  to  land  must  be  directly  in  ques- 
tion. So  we  said  in  McClaugherty  v.  Mor- 
gan, 86  W.  Va.  193,  14  S.  E.  992.  Judgment 
in  trespass  would  bar  a  second  action  of 
trespass;  but  not  a  writ  of  right  when  it 
prevailed,  or  ejectment,  now  a  real  action, 
now  substituted  for  the  writ  of  right  Eject- 
ment once  did  not  settle  title,  but  only  pres- 
ent possession,  and  was  no  bar  to  a  writ  of 
right  'Now  ejectment  is  a  real  action  in 
place  of  the  abolished  writ  of  right  And 
now  Judgment  in  trespass  does  not  bar  eject- 
ment Efjectment  requires  ouster;  not  so  for 
trespass.    ^'Trespass  cannot  be  employed  as 


a  substitute  for  ejectment"  Sedgwick  &  Wait, 
Trial  of  Land  Titles,  ||  93,  178.  Such  is  the 
law  in  the  Virginias,  whatever  it  is  else- 
where. 

(87  W.  Va.  639) 

TOTTEN  V.  POOAHONTAS  COAL  &  COKE 

CO.  et  al.t. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  17.  1910.) 

(Bylldbua  ly  the  Court.) 

1.  Deeds   (|   124*)  —  Constbuctiow— Natttbb 
OF  Estate. 

A  deed  whereby  the  grantor,  for  a  small 
money  consideration  and  "a  good  and  peaceable 
life  maintenance,"  bargains  and  conveys  to 
his  wife  and  infant  children  all  his  real  and 
personal  estate,  but  which  contains  no  words 
of  limitation,  and  which  at  common  law  would 
not  have  passed  to  the  grantees  a  greater  es- 
tate than  one  for  the  life  of  the  grantor,  will 
not  now.  by  virtue  of  section  8,  chapter  71, 
Code  1906.  pass  a  fee  simple  estate  if  the  con* 
trary  intention   appears. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  I  124.*] 

2.  Deeds  (|  134*)— Reservations— Power  to 
Convey. 

Where  in  such  deed  the  grantor  after  the 

I^remises,  and  in  express  terms  retains  the 
egal  title  to  the  land  granted,  and  in  himself 
and  wife,  one  of  the  said  grantees,  upon  certain 
contingencies  and  conditions  stipulated  therein, 
the  power  to  sell  and  convey  said  land,  a  sub- 
sequent deed  by  him  and  his  wife  to  a  third 
party,  made  in  execution  of  the  right  and 
power  so  reserved,  reciting  the  occurrence  of 
said  contingencies  and  conditions,  will  pass 
good  title  to  the  land  to  such  third  person, 
and  operate  as  a  defeasance  of  all  right  and 
title  which  vested  immediately  in  the  grantees 
in  said  former  deed,  or  that  on  the  death  of 
the  grantor  but  for  the  execution  of  such  power 
might  have  vested  in  them  by  virtue  of  the 
grant  or  by  virtue  of  the  subsequent  provision 
thereof  that  **the  division  of  tnis  deed,  shall 
at  the  death  of  said  T.  K.  Totten  be  made  equal 
between  his  wife,  and  all  of  the  children  now 
surviving  and  those  that  may  survive." 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  I  184.*] 

3.  Deeds  (J  134*)— Constbuction. 

In  the  construction  of  such  deeds  the  rules 
against  repugnancy  of  terms  and  restraints  up- 
on alienations,  applicable  to  deeds  granting  es- 
tates in  fee  simple  have  little,  if  any,  applica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  §  134.*) 

Williams  and  Brannon,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  McDowell 
County. 

Suit  by  Major  Henry  Totten  against  the 
Pocahontas  Coal  &  Coke  Company  and  oth- 
ers. Decree  for  plaintiff,  and  defendant  Coke 
Company  appeals.  Reversed,  and  bill  dis- 
missed. 

A.  W.  Reynolds,  J.  S.  Clark,  and  Anderson, 
Strotber  &  Hughes,  for  appellant  Chapman 
&  Gillespie  and  A.  S.  Higglnbotham,  for  ap- 
pellees Totten  and  others.  Bernard  McClaugh- 
erty, for  appellee  Lambert 


•F«r  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 

t  Rehearing  denied  October  29.  1910. 
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MILLER,  J.  This  Is  a  suit  for  partition  of 
four  several  tracts  of  land  in  Pocahontas 
county.  Plaintiff  alleges  that  he  is  the  owner 
of  an  nndivided  one  sixth  thereof;  Victoria 
Totten  of  another  sixth ;  the  defendants  Ef- 
fler  and  Belcher,  jointly  of  a  one  twelfth,  and 
Qeorge  W.  Lambert  of  another  twelfth,  to- 
gether constituting  the  one  sixth  conveyed  to 
W.  L.  Totten;  and  the  Pocahontas  Coal  & 
Coke  Oompany,  of  three  sixths  undivided  in- 
terest therein,  constituting,  as  the  bill  alleges, 
the  one  sixth  originally  conveyed  to  Matilda 
J.  Totten;  and  the  two  sixths  conveyed  to 
Walter  C.  Totten  and  Boyd  M.  Totten,  de- 
ceased, infant  children  of  T.  K.  and  Matilda 
J.  Totten,  who  died  subsequent  to  the  convey- 
ance thereof  to  them  and  inherited  from  them 
by  their  father,  said  T.  K.  Totten. 

The  Pocahontas  Coal  ft  Coke  Company  de- 
nies that  plaintiff  and  its  co-defendants,  al- 
leged to  have  such  interests  in  said  land,  have 
in  fact  any  interest  therein.  On  the  contrary 
it  alleges  that  by  deed  from  the  said  T.  K. 
Totten  and  Matilda  J,  Totten,  February  24, 
1902,  made  in  execntiiDn  of  the  x)ower  of  sale 
and  rights  reserved  to  them  in  a  deed  of  Sep- 
tember 5,  18S9,  and  now  calling  for  our  con- 
struction, it  acquired  and  now  owns  the  en- 
tire and  exclusive  right  and  title  to  said 
land,  and  that  plaintiff  and  others  who  would 
have  the  same  partitioned  in  this  suit  have 
absolutely  no.  interest  therein  entitling  them 
to  partition. 

The  decree  appealed  from  granted  partition 
as  prayed  for. 

By  deed  of  September  5,  1889,  upon  which 
the  conflicting  claims  of  the  parties  depend, 
the  said  T.  K.  Totten,  in  consideration  of  one 
hundred  dollars,  receipt  of  which  Is  therein 
acknowledged,  and  "the  further  considera- 
tion of  a  good  and  peaceable  life  maintenance, 
•  ♦  ♦  bargained  and  conveyed"  unto  the 
said  "Matilda  J.  Totten,  his  wife,  and  Wm.  iU 
Totten,  Major  H.  Totten,  Boyd  M.  Totten, 
Walter  O.  Totten  and  Victoria  Totten*'  all  of 
his  estate  real  and  personal,  particularly  de- 
scribed, including  the  land  which  the  bill 
seeks  to  have  partitioned^  The  deed  recites 
that  certain  option  contracts  were  outstand- 
ing for  certain  of  the  tracts  conveyed,  and 
provides  that  if  the  lands  covered  thereby 
should  thereafter  be  sold  and  conveyed  pur- 
suant to  said  contracts,  then  the  purchase 
money  therefor  should  be  thereby  conveyed. 
The  deed  also  contains  a  covenant  on  the  part 
of  the  grantees  binding  them  "to  pay  all  debts 
made  by  the  said  T.  K.  Totten  for  the  pur- 
chase of  goods  north  or  elsewhere,  also  a  fee 
to  D.  E.  Johnston."  But  the  important  pro- 
visions thereof  calling  for  construction,  and 
the  one  upon  which  the  rights  of  the  parties 
to  the  controversy  mainly  depend,  are  as  fol- 
lows: 

"And  the  said  T.  K.  Totten  claim  and  re- 
tain the  power  in  this  deed,  if  the  family  ever 
wants  to  move  from  the  premises  or  if  the 
said  T.  K.  Totten  &  wife  think  they  can  bet- 
ter their  situation  then  they  shall  be  vested 


with  the  right  and  power  to  sell  and  convey 
anything  embraced  in  this  deed,  that  is  to 
say,  as  long  as  the  said  T.  K.  Totten  is  living, 
and  the  said  T.  K.  Totten  does  vest  in  him- 
self the  legal  title  to  sell  or  dispose  of  any- 
thing or  any  part  of  any  land  or  lot  mention- 
ed in  this  deed  by  the  consent  of  his  wife^  if 
the  family  ever  become  needy  of  anything, 
and  it  is  his  opinion  that  It  is  advisable  to 
do  so. 

"The  division  of  this  deed,  shall  at  the 
death  of  the  said  T.  K.  Totten  be  made  equal 
between  his  wife,  and  all  of  the  children  now 
surviving  and  those  that  may  survive." 

The  Pocahontas  Coal  &  Coke  Company,  ai>- 
pellant,  by  Its  counsel,  contends  that  taken 
by  its  four  comers  and  applying  the  legal 
rules  of  construction,  and  having  due  regard 
to  the  rules  of  property,  this  deed  invested 
in  the  grantees,  not  an  absolute  fee  simple 
title,  but  an  equitable  estate  or  title  for  the 
life  of  the  grantor,  subject  to  a  reserved  pow- 
er of  alienation,  and  in  case  of  failure  to  ex- 
ercise this  reserved  power,  the  complete  legal 
title  to  vest  In  the  grantees  and  their  sur- 
vivors, and  the  survivors  of  them,  upon  the 
death  of  the  grantor.  The  claim  of  appellees 
on  the  other  hand  is  that  the  provisions  of 
the  deed  reserving  in  the  grantor  legal  title 
to  sell  and  dispose  of  the  land  granted  by  the 
premises  npon  the  several  conditions  named, 
and  for  the  final  disposition  of  the  land  at  the 
death  of  the  grantor,  are  repugnant  to  and 
inconsistent  with  the  estate  granted,  or  in- 
tended to  be  granted,  and  therefore  void,  and 
that  an  estate  in  fee  simple  absolute  was 
thereby  Invested  in  the  grantees  in  prsesenti. 
We  have  thus  presented  squarely  the  control- 
ling issues  in  the  case. 

It  is  conceded  on  both  sides  that  the  polar 
star  that  should  guide  us  in  the  construction 
of  deeds  as  of  all  other  contracts  Is,  what 
was  the  intention  of  the  party  or  parties 
making  the  instrument,  and  when  this  is  de- 
termined, to  give  effect  thereto,  unless  to  do 
so  would  violate  some  rule  of  property.  This 
rule  has  been  often  declared  by  this  court. 
Gibney  v.  Fitzslmmons,  45  W.  Va.  334,  82  S. 
B.  189;  Uhl  v.  Railroad  Co.,  61  W.  Va.  106, 
41  S.  E.  840,  and  cases  cited.  In  the  latter 
case  Judge  Brannon  says:  "As  to  wills  the 
rule  has  ever  been  that  regardless  of  form  or 
orderly  parts,  we  must  look  at  the  real  in* 
tention;  but  this  has  not  been  the  case  in 
the  construction  of  deeds.  Deeds  have  or- 
derly parts,  technical  words  of  precise  legal 
signification,  and  in  times  gone  by  those  parts 
and  words,  and  the  strict  rule  of  construc- 
tion of  them,  have  t)een  rigorously  observed 
often  defeating  the  manifest  intention*  Mod- 
em construction,  however,  has  leaned  towards 
the  intention,  overriding  mere  form  and  tech- 
nical wordSk  and  nowadays  it  may  be  said 
that  the  intention  must  rule  the  construction 
in  deeds  as  well  as  in  wills.  Humphrey  v. 
Foster,  13  Qrat  (Va.)  653 ;  Mauzy  v.  Manay, 
79  Va.  537;  Lindsey  v.  Eckels  (Va..  1901)  09> 
Va.  668,  40  S.  E.  23,  show  this  to  be  the  mle 
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In  Virginia;  and  Hurst  v.  Hurst,  7  W.  Va. 
289;  and  Goldsmith  t.  Goldsmith,  46  W.  Va. 
426,  33  8.  E.  266;  McDougal  ▼.  Musgrave, 
i6  W.  Va.  609,  33  8.  E.  281,  and  Bank  of 
Berkeley  Springs  v.  Green,  45  W.  Va.  171, 
174,  31  S.  E.  260,  show  this  to  be  the  rule  In 
West  Virginia." 

On  behalf  of  appellees  it  is  said  that  one 
of  the  rules  of  property  well  established  is 
that  "stipulations,  reservations,  exceptions, 
or  conditions,  in  a  deed,  which  are  incon- 
sistent with,  or  tend  to  depreciate  or  destroy, 
the  estate  or  Interest  granted,  are  void,*'  and 
that  repugnant  wordSy  clauses  or  conditions 
must  be  made  to  yield  to  the  main  purposes 
of  the  grant  Riddle  t.  Town  of  Oharles- 
town,  43  W.  Va.  796,  28  S.  E.  831 ;  Goldsmith 
y.  Goldsmith,  46  W.  Va.  426,  33  S.  E.  206; 
Uhl  y.  Railroad  Company,  supra;  Chapman 
y.  Coal  &  Coke  Co.,  54  W.  Va.  193,  46  S.  B. 
262.  That  another  rule,  of  ancient  origin, 
is  that  against  restraints  on  the  power  of 
alienation.  This  rule  is  perhaps  nowhere 
better  stated  than  by  the  Supreme  Court  of 
the  United  States  in  Potter  v.  Couch,  141  U. 
S.  296,  11  Sup.  Ct  1005,  35  L.  Ed.  721,  as  fol-* 
lows:  "The  right  of  alienation  is  an  Inherent 
and  inseparable  quality  of  an  estate  in  fee 
simple.  In  a  devise  of  land  in  fee  simple, 
therefore,  a  condition  against  all  alienation 
is  void,  because  repugnant  to  the  estate  de- 
vised." Other  cases  relied  on  and  stating  and 
applying  these  rules  are  McClure  v.  Cook,  39 
W.  Va.  579,  20  S.  E.  612 ;  Stelb  v.  Whitehead, 
111  III.  247,  251;  Pynchon  y.  Steams,  11 
Mete.  (Mass.)  304,  46  Am.  Dec.  210;  De  Pey- 
ster  y.  Michael,  6  N.  Y.  467,  57  Am.  Dec*  470; 
Mandlebaum  y.  McDonell,  29  Mich.  78,  18 
Am,  Rep.  61 ;  Anderson  v.  Cary,  36  Ohio  St 
506,  38  Am.  Rep.  602;  Maker  v.  Lazell,  83 
Me.  562,' 22  Atl.  474,  23  Am.  St  Rep.  795; 
Latimer  v.  Waddell,  119  N.  C.  370,  '2Q  S.  E. 
122,  3  L.  R.  A.  (N.  S.)  668 ;  Bouldin  y.  Miller, 
87  Tex.*  359,  28  S.  W.  940 ;  White  v.  Dedmon 
(Tex.  Civ.  App.)  57  S.  W.  870 ;  Jones  v.  Port 
Huron  Co.,  171  111.  502,  49  N.  E.  700 ;  Mur- 
ray y.  Green,  64  Cal.  363,  28  Pac.  118;  Case 
V.  Dwlre,  60  Iowa,  442,  15  N.  W.  265 ;  Miller 
y.  Denny,  99  Ky.  53,  34  S.  W.  1079;  Pritch- 
ard  r.  Bailey,  113  N.  C.  621,  18  S.  E.  668; 
Teany  v.  Mains,  113  Iowa,  53,  84  N.  W.  953 ; 
Maynard  v.  Polhemus,  74  Cal.  141,  15  Pac. 
451;  Ray  v.  Spears,  64  S.  W.  413,  23  Ky.  Law 
Rep.  814 ;  Hardy  v.  Galloway,  111  N.  C.  519, 
15  S.  E.  890,  32  Am.  St  Rep.  828 ;  McDaniel 
V.  Puckett  (Tex.  Cly.  App.)  68  S.  W.  1007; 
Blair  y.  Muse,  83  Va.  238,  2  S.  E.  31 ;  Dur- 
and  y.  Higgln%  67  Kan.  110,  72  Pac.  567; 
Hamilton  v.  Jones,  32  Tex.  Civ.  App.  598,  75 
S.  W.  554 ;  Pritchett  v.  Jackson,  103  Md.  696, 
63  Atl.  965;  McDonald  v.  Jarvis,  64  W.  Va. 
62,  60  8.  Ew  990;  Brady  y.  Fuller,  78  Kan. 
448,  96  Pac.  864. 

It  would  not  be  profitable,  or  within  the 
limits  of  judicial  opinion,  to  attempt  to 
quote  from  or  to  analyze  these  cases,  in  or- 
der to  show  their  applicability  or  Inappll- 
cabfllty  to  the  case  we  have  here.    This  gen- 


eral observation,  however,  may  be  made  with 
reference  to  all  or  substantially  all  of  them, 
namely,  that  these  rules  which  they  declare 
and  in  some  cases  apply  are  applicable  to 
deeds  granting  estates  in  fee  simple  ab- 
solute. 

The  proposition  for  which  these  cases  are 
dted  is  not  controverted  by  the  appellant, 
but  the  application  of  them  to  the  case  in 
hand  is  controverted.  We  must  return  then 
to  the  pivotal  question  in  the  case,  namely, 
what  estate  was  and  was  Intended  to  be 
granted  by  the  deed  of  September  5,  1889? 
If  a  fee  simple  estate  the  plaintiff  should 
prevail,  and  the  decree  below  should  be 
affirmed. 

As  we  have  seen  the  rules  of  construction 
not  only  permit,  but  require  us  to  look  to 
the  whole  instrument.  See  on  this  subject 
in  addition  to  cases  cited,  2  Devlin  on  Deeds, 
§  836;  1  Sheppard's  Touch.  50  et  seq.  In 
the  premises  of  the  deed  of  September  5, 
1889,  the  grantor  '^bargained  and  conveyed 
*  *  ^  all  of  his  estate  both  personal  and 
real,"  without  any  words  of  limitation,  suf- 
ficient we  may  say,  under  section  8»  chapter 
71,  Code  1906,  if  unaffected  by  its  subsequent 
provisions,  to  pass  the  fee  simple  or  the 
whole  estate  which  the  grantor  had  the 
power  to  dispose  of.  That  section  says  such 
a  deed  shall  have  that  effect  '^unless  a  con- 
trary intention  shall  appear  t>y  the  will,  con- 
veyance or  grant"  At  common  law,  prior  to 
the  origrinal  enactment  of  this  section,  such 
a  deed  would  have  been  construed  to  pass  no 
greater  estate  than  one  for  the  life  of  the 
grantor  or  testator.  Markells  y.  Markells, 
32  Grat.  (Va.)  544,  557,  and  cases  dted;  2 
Minor  (4th  Ed.)  915,  916.  We  have  here 
then  a  deed,  which  but  for  the  statute,  would 
not  pass  a  fee  simple  estate.  This  statute  by 
its  very  terms  is  not  to  have  the  effect  of 
passing  such  an  estate  if  the  contrary  in- 
tention appears.  Now  when  we  look  to  the 
provisions  of  the  deed  of  September  5,  1889, 
following  the  words  of  bargain  and  convey- 
ance^ we  see  that  the  grantor  plainly  did  not 
intend  to  grant  a  fee  simple  estate,  for  in 
terms  too  plain  to  call  for  interpretation  he 
specifically  reserves  or  excepts  the  legal  ti- 
tle, and  the  power  of  sale,  and  upofi  the  con- 
ditions named  therein,  not  a  naked  power, 
but  one  coupled  with  an  interest,  for  there 
is  the  provision  for  his  support  and  mainte- 
nance during  life.  The  power  of  sale  re- 
served was  not  without  restrictions  or  limi- 
tations, for  the  grant  was  to  Matilda  J. 
Totten,  wife,  and  the  five  children  named, 
and  the  consent  and  joinder  therein  of  Ma- 
tilda J.  Totten,  one  of  the  grantees,  was 
by  the  provisions  of  the  deed,  necessarily  re- 
quired in  any  valid  deed  hy  the  grantor. 
The  plain  purpose  of  this  deed  was  to  pro- 
vide for  the  support  and  maintoiance  of  the 
grantor  and  his  family,  by  investing  in  his 
grantees  during  his  life  some  equitable  right 
or  title,  subject  to  his  reserved  power  of  sale 
and  disposition  of  the  property,  with   the 
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consent  of  his  wife.  While  the  general  nde 
applicable  to  grants  of  estates  In  fee  simple 
is  that  conditions  repugnant  to  a  grant  are 
void^  nevertheless,  according  to  the  modem 
authorities,  it  may  be  necessary  to  look  to 
the  conditions  in  a  deed  to  find  out  plainly 
what  estate  is  or  is  intend^  to  be  granted. 
McDougal  V.  Musgrave,  46  W.  Va.  509,  33 
S.  E.  281 ;  Gay  v.  Walker,  36  Me.  54,  58  Am. 
Dec.  734;  Bassett  v.  Budlong,  77  Mich.  338, 
43  N.  W.  984.  18  Am.  St  R^.  404 ;  McOlure 
V.  Cook,  39  W.  Va.  579,  20  S.  E.  612 ;  Trip- 
lett  V.  Williams,  149  N.  O.  394.  63  S.  E.  79 ; 
Vamer  v.  Rice,  44  Ark.  236;  Johnson  T. 
Reeves,  48  How.  Prac  (N.  Y.)  506 ;  Horn  v. 
Broyles  (Tenn.  Ch.  App.)  62  S.  W.  297; 
Bouton  V.  Doty,  69  Conn.  531,  37  Atl,  1067; 
Sadler  v.  Taylor,  49  W.  Va.  104,  38  S.  B. 
583.  These  authorities,  and  many  others 
that  might  be  cited,  hold,  that  in  determin- 
ing what  estate  or  interest  Is  granted,  the 
habendum  of  a  deed,  as  well  as  other  parts 
of  the  Instrument,  may  be  looked  to,  as  en- 
larging, explaining,  or  qualifying  the  prem- 
ises. This  rule  was  applied  in  Gay  v.  Walk- 
er, in  construing  a  deed  requiring  the  land 
granted  to  remain  common  and  unoccupied; 
end  in  McDougal  v.  Musg^ve,  in  the  con- 
struction of  a  deed  reserving  a  life  estate 
in  the  land  granted ;  and  in  Triplett  v.  WU- 
liams,  holding  the  granting  clause  of  a  deed 
to  have  been  modified  by  the  habendum,  and 
that  the  grantee  took  a  life  estate,  with  re- 
mainder to  her  diildren,  such  being  the  in- 
tention of  the  parties;  and  in  McClure  v. 
Cook,  where  the  grant  provided  for  support 
and  maintenance  of  the  grantor,  and  re- 
straining alienation  without  his  consent  the 
court  holding  such  restraint  to  be  for  the 
protection  of  the  interests  of  the  grantor, 
and  good  as  against  the  creditors  of  the 
grantee;  and  in  Bouton  v.  Doty,  where  the 
deed  conveyed  a  fee  estate  subject  to  a  life 
estate  in  the  grantor,  reserving  to  him  the 
right  to  occupy  and  use  the  premises  as  ful- 
ly and  freely  as  he  might  do  if  the  fee  sim- 
ple title  remained  in  himself,  with  full  pow- 
er to  mortgage  the  ];)remi6es,  and  raise  mon- 
ey for  his  own  personal  benefit  at  any  time 
he  might  desire  for  and  during  his  natural 
life,  and  in  which  case  it  was  held,  that  the 
grantor  thereby  retained  the  right  to  mort- 
gage the  fee,  and  not  merely  his  life  estate, 
and  that  the  reservation  of  the  power  was 
valid.  The  court  in  this  case,  referring  to  2 
Washb.  on  Real  Property  (2d  Ed.)  p.  314, 
says:  "A  power  of  this  kind  can  be  created 
by  deed  as  well  as  by  will,  and  in  a  deed  it 
can  be  reserved  to  the  grantor  as  well  as 
granted  to  another." 

The  intention  of  the  grantor  in  the  deed 
involved  here  being  plain,  and  not  being  com- 
petent for  reasons  given  to  pass  a  fee  simple 
estate  to  the  grantees,  the  rules  against  re- 
pugnancy and  restraints  upon  alienation,  ap- 
plicable to  grants  of  estates  in  fee  simple, 
can  have  but  little,  if  any,  application.  Tot- 
ten  had  the  ahsolute  property  in  the  land  at 


the  time  of  the  conveyance.  He  placed  no 
restraint  upon  his  grantees  in  the  alienation 
of  such  estate  as  was  granted. 

Two  cases,  which  we  regard  pc^tedly  ap- 
plicable to  the  case  here,  are  Blanchard  v. 
Morey,  66  Vt  170,  and  Hardy  v.  Olarkson,  87 
Mo.  17L  In  the  first  case  the  conditions  of 
the  deed  were:  "That  the  said  Wm.  O.  and 
John  Morey,  Jr.,  are  not  to  have  any  right 
or  title  whatever  to  the  above  described 
premises  as  long  as  we  or  either  of  us  live ; 
and  the  above  deed. is  not  to  be  binding  upon 
us  or  either  of  us  if  In  any  case  we  should 
want  or  need  to  sell  a  part  or  all  of  said  real 
estate  in  order  to  maintain  us,  and  the  above 
deed  Is  to  be  null  and  void  in  such  case  and 
we  are  to  have  the  entire  control  of  the 
above  premises  during  our  natural  lives." 
The  deed  was  in  form  a.  grant  of  an  estate 
in  fee  simple.  While  commenting  upon  these 
apparently  repugnant  provisions  of  the  deed 
the  court  says:  "But  a  deed  should  be  inter- 
preted most  favorably  for  its  own  validity 
and  for  the  effectuation  of  the  design  of  the 
grantors,  where  that  is  plainly  expressed  or 
can  be  collected,  or  ascertained  from  the 
deed,  unless  it  Is  in  oonfiict  with  some  rule 
of  law.'*  "The  intent  la  to  be  derived  upon 
view  and  comparison  of  the  whole  instru- 
ment We  think  the  grantors'  intent  in  this 
deed,  though  clumsily  expressed,  yet  fairly 
collectible  and  ascertainable  from  It  as  a 
whole,  was  to  conv^  the  premises  in  fee, 
conditioned  upon  a  right  of  possession  and 
use  in  the  grantors  and  the  survivor  of  them 
during  life,  and  of  being  supported,  ^  far 
as  needed  in  addition  and  suitable  to  their 
condition  in  life,  by  the  grantees;  with  the 
further  right  to  the  grantors  to  sell  and  con- 
vey for  their  necessities  in  case  of  failure 
to  receive  support  from  the  granteea  Sher- 
man V.  Dodge,  28  Vt  26.  The  right  to  sup- 
port and  to  sell  for  their  necessities  was  a 
provision  In  the  nature  oi  a  condition  of  ab- 
solute defeasance.  If  the  grantees  wished 
the  conveyance  to  become  absolute,  they  were 
bound  to  see  that  no  occasion  should  arise 
for  the  grantors  to  sell  for  their  necessities. 
But  a  court  of  equity  will  seek  to  avoid  a 
forfeiture."  In  this  case  the  grantor  in 
place  of  making  an  absolute  sale  under  the 
power  executed  a  mortgage,  which  gave*  right 
of  redemption  to  the  grantees,  but  tlie  court 
said  at  page  174:  "If  John,  Sr.,  bad  sold  at>- 
solutely  Instead  of  mortgaging,  under  a  ne- 
cessity for  support  the  grantees  in  this 
deed  of  1857  would  have  had  no  remedy." 
Hardy  ▼.  Clarkson  is  a  still  stronger  case. 
In  that  case  Hardy  conveyed  the  land  to 
Feazel,  as  trustee  of  Mary  Hardy,  his  wife, 
and  to  children  named,  the  last  two  of  which 
were  survivors  and  plaintiffii  in  the  suit 
The  consideration  recited  in  the  deed  to  the 
trustee  was,  money  belonging  to  Mrs.  Hardy 
and  her  said  children,  amounting  to  $4,991, 
which  the  deed  recited  Hardy  had  borrowed 
from  the  trustee,  and  to  secure  the  payment 
of  which  he  had  executed  the  conveyanos 
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of  the  land  Involved,  and  certain  personal 
property  therein  mentioned,  which  said  prop^ 
erty  said  trustee  was  'ix>  have  and  to  hold 
for  the  separate  use  of  said  Mary  and  her 
said  children  forever,  free  from  all  claims 
and  demands  of  all  and  every  nature  what- 
ever, subject  to  the  covenants  hereinafter 
contained,  which,  on  the  part  of  the  grantor, 
was  to  warrant  the  title  to  the  trustee  and 
to  hold  him  harmless  from  all  damages  aris- 
ing from  the  execution  of  the  trust,  and 
which  said  covenants  therein,  on  the  part  of 
said  trustee,  Wm  Feazel,  were:  (1)  That 
he  will  permit  the  land  conveyed,  'and  per- 
sonal property  so  bargained  and  sold,'  to 
remain  ini  the  possession,  and  under  the  con- 
trol of  the  grantor  so  long  as  he  shall  live. 
<2)  And  then  in  ];>osses8ion  of  his  wife  Mary 
Hardy,  if  she  survive  her  husband,  so  long 
as  she  should  live.  (3)  After  her  death  to 
divide  and  deed  the  real  estate,  in  equal  pro- 
portions, to  Margaret  Jane,  Virginia  W., 
Joseph,  Robert  A.,  and  Daniel  Hardy,  and 
the  i>er8onal  property  and  its  increase  to  be 
divided  in  equal  proportions  among  the 
above  named  beneficiaries.  (4)  That  upon 
the  written  direction  or  command  of  the 
aforesaid  Mary  Hardy,  at  any  time,  the  said 
party  of  the  second  part  shall  make  and  ex- 
ecute deeds,  bills  of  sale,  and  other  assuran- 
ces, to  her,  the  said  Mary,  or  to  any  other 
person  she  may  direct,  for  a  part  or  all  of 
said  property,  and  the  said  party  of  the 
second  part  covenants  faithfully  to  perform 
said  trust"  Hardy  and  wife  entered  into  an 
agreement  with  Clarkson,  as  trustee  for  his 
wife,  whereby  they  agreed  to  convey  a  part 
of  said  lands  for  the  consideration  named, 
to  be  paid  to  the  said  Mary  Hardy,  reciting 
there  that  "that  this  agreement  is  made  by 
said  Joseph  Hardy  and  wife,  in  virtue  of  any 
and  all  interest  they  have,  or  may  have,  in 
said  lands,  and  also  in  virtue  of  the  powers 
Invested  in  said  Mary  Hardy  by  the  deed 
aforementioned  from  Joseph  Hardy  to  Wm. 
N.  Feazel ;  and  the  said  Mary  Hardy,  in  ex- 
ecution of  said  powers,  hereby  directs,  re- 
quests and  commands  said  William  N.  Feazel, 
and  all  persons  clalmiog  or  holding  any 
right,  title,  or  interest,  to  said  lands  under 
or  through  said  Feazel,  to  convey  and  re- 
lease the  same  to  said  Charles  Cfarkson, 
trustee  of  his  wife,  Charlotte,  as  aforesaid, 
and  the  said  Mary  Hardy  hereby  appoints 
all  title,  uses,  or  Interests  under  her  con- 
trol, by  virtue  of  said  powers  or  otherwise, 
to  said  Charles  Glarkson  in  trust  as  afore- 
said." The  suit  was  ejectment,  and  one  of 
the  questions  was  whether  said  contract  was 
a  valid  execution  of  the  power  of  sale,  and 
whether  the  decree  of  the  St.  Louis  Land 
Oourt  divesting  the  legal  title  out  of  Feazel, 
trustee,  and  investing  it  in  Clarkson,  as  was 
adjudged  by  the  lower  court,  vested  the  legal 
title  In  Qarkson.  The  Missouri  court,  af- 
firming the  lower  court,  said:  "The  execu- 
tion and  exercise  of  the  power  of  sale  by  the 
wife,  at  any  tisne,  would  defeat  alike  the 


right  of  use  and  enjoyment  as  conferred  up- 
on or  reserved  to  the  grantor,  and  prevent 
the  estate  from  vesting,  by  way  of  remain- 
der, in  the  children.  It  is  only  in  the  event 
of  the  death  of  the  grantor  and  of  his  wife, 
Mary,  without  executing  the  power  of  sale, 
that  the  children  were  to  take  and  to  receive 
deeds  from  the  trustee.  These  were  the  con- 
ditions and  events  upon  which  the  remainder 
is  contingent  to  the  children,  and  upon  the 
happening  of  which  it  was  to  spring  up,  to 
vest  in  them.  The  legal  title  being  in  said 
trustee,  a  deed  from  him,  made  under  the 
written  direction  of  the  wife,  would  be  a 
complete  exercise  and  execution  of  the 
power,  and  would  pass  the  fee  to  the  pur- 
chaser, and  be  to  him  an  adequate  defence 
in  the  action  of  ejectment  Norcum  v. 
D'Oench.  17  Mo.  98;  Rubey  v.  Barnett  12 
Mo.  3  [49  Am.  Dec.  112]." 

The  deed  from  T.  K.  Totten  and  Matilda 
J.  Totten  to  the  Pocahontas  Coal  &  Coke 
Company,  of  February  24,  1902,  which  re- 
cites the  occurrence  of  the  contingencies 
and  conditions  upon  which  the  grantors  by 
the  terms  of  the  deed  of  September  5,  1889, 
reserved  the  right  and  title  to  convey  said 
land,  was  we  think  a  valid  execution  by  them 
of  the  powers  thereby  lawfully  conferred, 
and  Invested  in  the  appellant  company  title 
to  the  land,  and  operated  as  a  defeasance 
of  any  and  all  right  and  title  immediately 
vested,  or  that  might  have  become  invested 
in  the  grantees,  or  the  survivors  of  them, 
upon  the  death  of  the  grantors,  as  provided 
therein. 

The  theory  that  the  power  of  sale  reserved 
In  the  deed  of  September  5,  1889,  might  be 
construed  as  a  power  of  revocation,  and  the 
deed  to  appellant  of  February  24,  1902,  as  a 
valid  execution  of  that  power,  has  also  been 
presented  and  elaborately  argued  by  counsel. 
And  the  questions  have  also  been  presented 
and  argued,  whether  there  was  ever  a  valid 
delivery  to  and  acceptance  by  the  grantees 
of  the  deed  of  September  5,  1889,  and  wheth- 
er or  not  there  could  be  an  acceptance  there- 
of by  the  infant  children  and  grantees  bur- 
dened with  the  obligations  thereof  to  be  per- 
formed on  their  part? 

The  conclusions  already  reached  render 
it  wholly  unnecessary  to  consider  these  ques- 
tions. The  authorities  cited  and  relied  on, 
on  the  theory  of  a  power  of  revocation,  are 
Waldron  v.  Coal  Co.,  61  W.  Va.  280,  56  S.  B. 
492;  Ocheltree  v.  McClung,  7  W.  Va.  232; 
Fitzgerald  v.  Fauconberge  (1729)  Fitz-Gib- 
bon*s  King's  Bench  Reports,  207;  Ricketts 
V.  Louisville,  etc.,  Ry.  Co.,  91  Ky.  221,  15  S. 
W.  182,  11  L.  R.  A.  422,  34  Am.  St  Rep.  176 ; 
Stamper  v.  Venable,  117  Tenn.  557,  97  S.  W. 
812;  Funkhouser  v.  Porter,  107  S.  W,  202, 
32  Ky.  Law  Rep.  676;  Pollard  v.  Union  Na- 
tional Bank,  4  Mo.  App.  408;  Nichols  v. 
Emery,  109  Cal.  323,  41  Pac.  1089,  50  Am. 
St.  Rep.  43.  We  would  reach  the  same  con- 
clusion, whatever  our  answers  to  these  ques- 
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tions  might  be,  and  It  1b  therefore  onneces- 
lary  to  decide  them. 

Our  conclusion  Is  to  reverse  the  decree 
below,  and  enter  such  decree  here  as  the 
circuit  court  should  haye  entered,  dismissing 
the  plain  tiffs  bill  with  costs  to  appellant 
In  both  courts.    And  It  will  be  so  ordered. 

WILLIAMS  and  BRANNON,  JJ.  (dissent- 
ing). We  shall  not  elaborate  our  dissent. 
We  hold  that  the  granting  clause,  using 
words  of  grant  found  in  Code  1906,  c.  72,  S$ 
1,  2,  passed  a  full  fee  along  with  jus  dls- 
ponendl,  that  Is,  full  right  of  alienation,  and 
that  the  clause  reserving  to  the  grantor  title 
and  power  of  alienation  Is  repugnant  to  the 
granting  clause  and  void.  By  established 
rules  of  law,  constituting  through  ages  rules 
of  property,  a  man  cannot  by  deed  grant  and 
yet  hold.  It  Is  a  rule  of  law  that,  where  in  a 
deed  clauses  conflict,  that  first  occurring  shall 
prevail,  especially  shall  the  granting  clause 
prevail  over  any  inconsistent  clause  down 
lower  in  the  deed.  Principles  touching  the  ha- 
bendum and  tenendum  clause  used  In  old  com- 
mon-law deeds  apply  to  inconsistent  clauses. 
In  that  late  work,  very  valuable  for  its  elab- 
orate collection  of  cases  and  its  annotations, 
8  Am.  &  Eng.  Ann.  Gas.  444,  Is  a  full  collec- 
tion of  cases  on  this  intricate,  technical  sub- 
ject Washburn  on  Real  Prop,  says:  "If 
there  is  a  clear  repugnance  between  the  na- 
ture of  the  estate  granted  and  that  limited 
in  the  habendum,  the  latter  yields  to  the 
former;  but  if  they  can  be  construed  so  as 
to  stand  together  by  limiting  the  estate,  with- 
out contradicting  the  grant,  the  court  always 
gives  that  construction,  in  order  to  give  ef- 
fect to  both.'*  Just  here  we  would  ask 
how  in  the  world  these  two  clauses  can  live 
together  in  the  deed  Involved  in  this  case? 
Referring  to  8  Am.  &  Eng.  Ann.  Gas.  445: 
'*If  the  habendum  be  found  to  be  in  conflict 
to  the  granting  clause  the  habendum  must 
give  way  upon  the  theory  that  the  deed  shall 
be  construed  most  strongly  against  the  gran- 
tor, in  order  to  prevent  a  contradiction  or 
retraction  by  a  subsequent  part  of  the  deed, 
or  a  limitation  being  placed  upon  a  right 
which  had  been  granted  and  given  in  the 
premises.**  *This  is  a  consequence  of  the 
rule  already  stated  that  deeds  shall  be  con- 
strued most  strongly  against  the  grantor; 
therefore,  that  he  shall  not  be  allowed  to 
contradict  or  retract  by  any  subsequent  part 
of  the  deed  the  gift  made  in  the  premises.** 
2  Lomaz*s  Dig.  216.  Justice  Field  says  in 
Cowell  V.  Springs,  100  U.  S.  57,  25  L.  Ed. 
547 :  "Repugnant  conditions  are  those  which 
tend  to  the  utter  subversion  of  the  estate, 
such  as  prohibit  entirely  the  alienation  or 
use  of  property.*'  Now,  does  not  this  second 
clause  prohibit  alienation?  The  power  to 
alien  cannot  reside  in  the  grantor  and  gran- 
tee both.  If  the  grantor  exercise  the  power 
of  sale,  does  it  not  utterly  subvert  the  es- 


tate granted  by  the  granting  clause?  2  Ba- 
con's Abridgment,  30a»  says:  "If  a  man 
make  a  feofTment  in  fee,  provided  that  the 
feoffor  shall  have  the  profits,  this  condition 
is  void,  because  repugnant  to  the  grant." 
The  deed  in  this  case,  for  valuable  considera- 
tion in  money  paid,  in  obligation  to  support, 
and  the  assumption  by  the  grantee  of  the 
grantor's  debts,  grants  a  fee  simple,  and  in 
its  second  clause  reserves  right  to  legal  title 
in  the  grantor,  and  gives  him  power  to  sell 
and  pocket  the  proceeds.  We  need  not  be 
told  that  the  grantor  intends  to  retain  the 
power  of  sale.  He  did  so  Intend;  but  can 
this  be  allowed  consistently  with  law?  In- 
tent is  to  prevail,  but  not  against  rules  of 
law.  We  cite  BlaUr  v.  Muse,  83  Va.  238.  2 
S.  E.  31,  holding:  "Unlimited  power  of  alien- 
ation is  an  essential  incident  of  a  fee-simple 
estate.  A  deed  conveys  land  to  four  grantors 
in  fee  simple.  Subsequent  clause  giving  one 
of  them  power  to  dispose  of  the  whole  at 
her  pleasure  is  invalid ;  the  rule  being  that, 
where  two  clauses  in  a  deed  are  repugnant, 
the  first  shall  prevail." 


(67  W.  Va  682) 
McDADB  V.  NORFOLK  &  W.  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  11,  1910.) 

(Syllabus  by  the  Court,) 

1.  Cabrigrs  (I  247*)  —  Relation  Between 
Passengeb  and  Carries. 

The  relation  of  carrier  and  passenger  does 
not  terminate  merely  by  the  act  of  the  passen- 
ger in  alighting  from  the  car  at  his  destina- 
tion. It  continaes  nntil  a  reasonable  time  for 
the  passenger  to  leave  the  railway  premises  has 
elapsed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ($  964-993 ;   Dec.  Dig.  |  247.*] 

2.  Carbiers  ({  283*)— Assault  on   Passen- 
gers—Justification. 

PtovocatioD  by  insulting  words  alone  does 
not  justify  an  assault  upon  a  passenger  by  the 
conductor. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
t)ig.  S  283.*] 

3.  Carriers  (|  319*)— Assault  on  Passenger 
-Exemplary  Damages. 

Exemplary  damages  are  allowable  In  an  ac- 
tion against  a  railway  company  for  willful  In- 
jurr  inflicted  by  the  conductor  upon  a  passenger 
without,  lawful  justification. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1338-1345;    Dec.  Dig.  |  819.»1 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Allen  P.  McDade  against  the 
Norfolk  &  Western  Railway  Company.  Judg- 
ment for  plaintiflC,  and  defendant  brings  er- 
ror.   AfBlrmed. 

Wyndham  Stokes  and  Graham  Sale,  for 
plalntiiT  in  error.  Strother,  Taylor  ft  Flana* 
gan,  for  defendant  In  error. 

ROBINSON,  P.  McDade  purchased  a  tick- 
et at  Bluefleld  which,  according  to  his  testi- 
mony, entitled  him  to  transportation  by  the 
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Norfolk  and  Western  Railway  Ck)mpany  from 
that  place  to  Coaldale.  The  conductor  says 
the  ticket  was  one  for  Cooper.  The  train  on 
which  he  took  passage  was  not  scheduled  to 
stop  at  Coaldale.  He  was  told  by  the  con- 
ductor that  for  Coaldale  he  would  have  to 
get  off  at  Elkhom.  That  place  was  beyond 
Coaldale.  The  conductor  collected  fare  for 
the  additional  distance.  McDade  says  two 
additional  fares  were  collected  from  him  dur- 
ing the  trip.  After  the  train  passed  Coaldale 
and  before  it  reached  Elkhorn  a  stop  was 
made  because  of  an  obstruction  on  the  track. 
McDade  naturally  took  advantage  of  the  op- 
portunity to  leave  the  train  there  and  save 
distance  in  returning  to  Coaldale.  He  alight- 
ed from  the  car  and  requested  the  conductor 
to  return  him  the  extra  fare  that  he  had 
pai4-  There  are  different  stories  In  relation 
to  the  words  that  were  spoken  between  Mc- 
Dade and  the  conductor  at  the  time  McDade 
was  leaving  the  train.  The  conductor  says 
that  McDade  called  him  a  most  Insulting  and 
provoking  name  after  he  alighted  from  the 
car.  It  is  clear  from  the  evidence — in  fact  it 
is  conceded — that  the  only  provocation  that 
McDade  gave  the  conductor,  If  any,  was  by 
the  use  of  insulting  words.  While  McDade 
was  still  near  the  train,  on  the  premises  of 
the  railway,  the  conductor  violently  assault- 
ed him  and  did  him  bodily  injury.  A  jury 
found  damages  in  favor  of  McDade  against 
the  railway  company  in  the  sum  of  $400. 
From  a  judgment  upon  the  verdict,  the  rail- 
way comxMiny  has  prosecuted  the  writ  of  er- 
ror now  before  us. 

McDade  was  still  a  passenger  at  the  time 
he  was  assaulted  if  reasonable  time  in  which 
to  leave  the  premises  of  the  railway  company 
had  not  elapsed.  Baldwin  on  American  Rail- 
road Law,  327*;  4  Elliott  on  Railroads,  §  1592; 
2  Hutchinson  on  CaiTlers,  (  1016;  Moore  on 
Carriers,  556.  Whether  such  reasonable  time 
had  elapsed  before  the  assault  was  a  ques- 
tion for  the  jury  which  they  have  deter- 
mined In  the  negative.  An  Instruction  prop- 
erly submitted  this  question  to  them.  The 
jury  found  from  the  facts  and  circumstances 
that  the  relation  of  carrier  and  passenger 
had  not  terminated.  There  is  little  conflict 
of  evidence  on  this  feature  of  the  case^  and 
that  finding  is  undoubtedly  warranted. 

Since  McDade  had  not  ceased  to  be  a 
passenger,  the  railway  company  was  under 
an  absolute  contractual  duty  to  protect  him 
from  wilful  and  unlawful  injury  at  the  hands 
of  its  servants.  The  railway  company  still 
owed  him  that  duty  at  the  time  the  injury 
was  done  to  him.  Insulting  language  alone 
did  not  justify  the  assault  The  conductor 
made  the  carrier  liable  when  he  injured  the 
passenger  because  of  mere  words  spoken. 
"For  wilful  injury,  inflicted  upon  a  passen- 
ger of  a  common  carrier  by  a  servant  of  the 
latter,  under  provocation,  by  the  exercise  of 
force  or  violence,  not  justified  under  the  prin- 


ciples of  the  law  of  self-defense,  ibe  carrier 
is  liable.^  Teel  v.  Coal  &  Coke  Railway  Co., 
66  S.  B.  470. 

The  point  is  made  that  the  damages  found 
are  excessive.  The  amount  is  indeed  beyond 
the  compensatory  damages  proved.  But  ex- 
emplary damages  were  allowable  in  this  case. 
The  assault  was  a  breach  by  the  carrier, 
through  its  conductor,  of  the  duty  which  it 
owed  to  persons  intrusting  themselves  to  its 
care,  at  its  solicitation  and  for  compensa- 
tion. Claiborne  v.  Railway  Company,  46  W. 
Va.  363,  33  S.  D.  262.  The  jury  were  told 
that  they  might  mitigate  the  damages  if  they 
believed  the  provocation  by  the  passenger's 
language  warranted  their  doing  so.  There 
is  confiict  of  oral  evidence  In  reference  to  the 
use  of  insulting  words.  The  jury  saw  the 
witnesses  and  were  the  judges  as  to  the  cred- 
ibility of  those  witnesses.  They  were  also 
the  judges  of  the  facts  and  circumstances  giv- 
en hi  evidence.  The  question  of  wantonness 
and  wilfulness  was  within  their  province. 
There  is  no  rule  by  which  the  amount  of 
damages  found  can  be  said  to  be  excessive. 

The  verdict  is  not  contrary  to  the  evidence. 
The  trial  court  rightly  applied  the  law  to  the 
case.  There  is  no  error  in  the  judgment  It 
will  be  affirmed. 

(67  W.  Va.  586) 
STATE  ex  rel.  TULLT  v.  TAYLOR  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

June  11,  1910.) 

(8yttabu9  hy  the  Court  J 

Injunction  (§  252*)  —  Action  on  Bond  — 

Judgment— EviDBNCB. 

When  counsel  fees  and  personal  expenses 
are  sought  to  be  recovered  as  damages  on  an 
injunction  bond,  it  is  incumbent  on  the  plaintiff 
to  show  either  that  injunction  was  toe  sole 
relief  to  which  the  suit  pertained,  or  that  the 
fees  and  expenses  were  paid  out  solely  for  the 
purpose  of  procuring  a  dissolution  of  the  injunc- 
tion as  distinguished  from  expenditures  for  the 
hearing  of  the  principal  issues  involved  in  the 
case. 

[E3d.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  S§  596,  597 ;   Dec.  Dig.  {  252.*] 

Brror  to  Circuit  Court,  Braxton  Comity. 

Action  by  the  State,  for  the  Use  of  J.  V. 
Tully,  against  A.  T.  Taylor  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed  and  remanded. 

W.  B.  Haymond,  for  plaintifCs  in  error. 

Alex  Dulin  and  Linn  &  Byrne,  for  defend- 
ant in  error. 

ROBINSON,  P.  This  suit  is  one  for  the 
recovery  of  damages  on  an  injimction  bond. 
The  damages  claimed  are  based  on  counsel 
fees  and  personal  expenses  alleged  to  have 
been  paid  out  and  contracted  in  securing  a 
dissolution  of  the  injunction  in  the  case  of 
Taylor  v.  County  Court,  57  W.  Va.  165,  50  S. 
E.  720.  From  a  judgment  on  the  Injunction 
bond,  by  the  verdict  of  a  jury,  based  wholly 
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<m  counsel  f ties  and  expenses  relating  to  that 
case,  the  principal  and  surety  come  with  this 
writ  of  error. 

It  Is  settled  law  In  this  Jurisdiction  that 
counsel  fees  and  personal  expenses  paid  out 
in  procuring  the  dissolution  of  an  injunction 
are  recoverable  as  damages  in  an  action  on 
the  injunction  bond.  State  r.  Medford,  34 
W.  Va.  633,  12  S.  E,  864;  State  ?.  Corvln,  51 
W.  Va.  19,  41  S.  B.  211.  Whatever  may 
be  said  against  the  doctrine  that  such  charges 
may  be  recovered  as  damages  on  an  injunc- 
tion bond,  this  court  has  approved  that  doc- 
trine by  the  decisions  in  the  cases  cited. 

When  the  sole  relief  sought  is  the  injunc- 
tion Itself,  of  course  the  whole  expenditure 
in  defense  of  the  suit  relates  to  procuring 
the  dissolution  of  the  injunction  awarded 
therein.  The  two  decisions  to  which  we  have 
referred  were  in  cases  of  that  character.  But 
where  other  matters  are  Involved  in  the  suit 
to  which  the  injunction  pertains,  it  is  fre- 
quently impossible  to  reliably  segregate  coun- 
sel fees  and  personal  expenses  devoted  to  a 
dissolution  of  the  injunction  from  the  ex- 
penses of  defending  independent  rights  in  the 
suit  to  which  the  injunction  may  be  merely 
ancillary.  When  the  Injunction  Is  only  in- 
cidental to  other  relief  sought,  the  general 
expenses  of  the  case  cannot  properly  be 
charged  to  the  injunction.  If,  however,  the 
expenditures  in  securing  the  dissolution  of 
the  injunction  can  be  separated  from  those 
which  would  have  been  Incurred  on  the  suit 
in  any  event,  they  are  recoverable  as  dam- 
ages on  the  bond.  When  the  right  to  an  in- 
junction is  not  the  sole  issue  of  the  case, 
damages  on  the  bond  are  limited  to  the  ex- 
penses Incurred  in  procuring  the  dissolution 
of  the  injunction  as  distinguished  from  the 
expenses  incurred  in  the  hearing  of  the  prin- 
cipal issues  involved.  It  is  only  when  a  hear- 
ing of  the  principal  issues  Involved  is  ab- 
solutely necessary  to  dispose  of  the  Injunc- 
tion that  expenditures  for  the  hearing  of 
the  case  are  proper  to  be  allowed  as  dam- 
ages caused  by  an  injunction  wrongfully  is- 
sued. The  clearest  and  soundest  exposition 
In  the  premises  is  the  following  one:  "Where 
the  attorneys*  fees  and  expenses  are  Incurred 
in  defeating  the  action,  and  the  dissolution 
of  the  injunction  is  only  incident  to  that  re- 
sult, they  are  not  damages  sustained  by  rea- 
son of  the  injunction.  The  reason  is  obvi- 
ous: expenses  for  another  purpose,  and 
which  would  have  to  be  incurred  whether  a 
preliminary  injunction  had  been  granted  or 
not,  cannot  be  set  down  to  the  account  of 
the  injunction.  But  where  no  other  relief 
is  asked  for  but  an  Injunction,  the  expense 
to  get  rid  of  it  on  a  final  hearing,  as  well  as 
on  motion,  may  be  recovered.  If  a  tem- 
porary injunction  is  continued  during  the 
pendency  of  the  trial,  notwithstanding  the 
objection  of  the  defendant,  thus  obliging  him 
to  try  the  action  in  order  to  secure  the  disso- 
lution of  the  injunction,  counsel  fees  incur- 
red for  the  trial  may  be  recovered:    but 


not  for  services  rendered  before  the  entry 
of  an  order  continuing  the  injunction."  2 
Sutherland  on  Damages,  |  525.  So  we  hold 
that  when  counsel  fees  and  personal  ex- 
penses are  sought  to  be  recovered  as  dam- 
ages on  an  injunction  bond,  it  is  Incumbent 
on  the  plaintiff  to  show  either  that  injunc- 
tion was  the  sole  relief  to  which  the  suit 
pertained,  or  that  the  fees  and  expenses  were 
paid  out  solely  for  the  purpose  of  procuring 
a  dissolution  of  the  injunction  as  distin- 
guished from  expenditures  for  the  hearing 
of  the  principal  issues  involved  in  the  case. 

The  case  of  Taylor  v.  County  Court  was 
not  purely  an  Injunction  case.  The  injunc- 
tion issued  therein  was  only  ancillary  to  the 
main  relief  sought  by  the  suit  The  prin- 
cipal object  of  that  case  was  to  establish 
the  illegality  of  contracts  made  by  the  coun- 
ty court  The  bill  shows  it  to  have  been 
a  suit  to  vacate  those  contracts.  It  struck 
directly  at  the  invalidity.  At  any  rate,  the 
bill  prayed  for  more  relief  than  a  mere  in- 
junction. It  asked  that  the  contracts  be  de- 
clared void.  The  injunction  feature  could 
have  been  wholly  disregarded  and  a  complete 
case  would  have  remained.  So  it  could  not 
be  called  a  pure  injunction  case.  The  bill 
made  a  case  without  injunction.  The  in- 
junction prayed  for  and  temporarily  award- 
ed was  indeed  ancillary  to  the  main  relief 
sought — the  establishment  of  the  Invalidity 
of  the  contracts.  The  injunction  was  merely 
an  ancillary  feature  of  the  case,  the  purpose 
of  which  was  to  effectuate  more  fully  the 
main  relief.  The  purpose  of  that  injunction 
was  to  hold  up  payments  under  the  contracts 
until  it  could  be  shown  and  decreed  that 
those  contracts  were  void.  A  decree  declar- 
ing the  contracts  void  would  operate  practi- 
cally to  end  the  necessity  for  the  Injunction. 
Thus  we  see  that  it  was  only  incidental 
to  the  main  purposes  of  the  suit 

Though  the  injunction  awarded  in  the  case 
of  Taylor  v.  County  Court  was  only  inci- 
dental to  the  principal  issues  therein,  no  dis- 
tinction has  been  made  in  this  action  on  the 
bond  between  the  expenditures  in  relation  to 
a  dissolution  of  the  injunction  and  those  in 
relation  to  the  general  defense  of  the  suit 
Neither  the  declaration  nor  the  proof  intro- 
duced under  it  makes  any  distinction  In  this 
regard.  As  we  have  seen,  it  was  incumbent 
on  Tully,  the  relator  plaintiff  in  this  action, 
since  the  injunction  was  Incidental  to  other 
Issues,  to  show  that  the  fees  and  expenses 
were  paid  out  solely  for  the  purpose  of  pro- 
curing a  dissolution  of  the  injunction  as  dis- 
tinguished from  expenditures  for  the  hearing 
of  the  principal  issues.  Tully  did  not  bring 
himself  within  this  rule.  The  whole  case 
makes  no  distinction  as  to  particular  ex- 
penses in  regard  to  a  dissolution  and  the 
general  expenses  of  the  suit  to  which  the  in- 
junction was  incidental.  No  direct  effort 
was  made  by  Tully  to  get  rid  of  the  injunc- 
tion except  by  a  hearing  of  the  whole  case. 
He  set  in  solely  to  defeat  a  nermanent  in- 
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Junctioii— to  establish  the  validity  of  the  eon- 
tracts — and  not  to  rid  himself  of  the  tem- 
porary restraint.  He  seems  not  to  have 
minded  the  temporary  restraint  Now,  as 
far  as  is  shown  by  the  pleadings  and  proof, 
Tolly  spent  no  more  than  he  would  have 
spent  if  no  temporary  injunction  had  ever 
issued.  The  expense  of  a  general  hearing  in 
the  case  cannot  therefore  be  said  to  have 
been  caused  by  the  injunction.  The  princi- 
pal and  surety  in  the  injunction  bond  are 
not  liable  for  costs  and  charges  which  would 
have  been  incurred  in  any  event — ^f  or  charges 
which  the  Injunction  did  not  bring  about. 
The  case  might  have  been  different  if  Tully 
had  made  a  direct  effort  to  get  rid  of  the 
injunction  that  issued  against  him.  Instead 
of  such  effort  he  only  sought  to  defeat  the 
entry  of  a  decree  declaring  the  contracts 
void  and  pronouncing  a  permanent  injunc- 
tion. He  made  no  effort  to  defeat  the  pre- 
liminary injunction  except  by  a  final  hearing 
of  the  cause.  It  does  not  appear  that  such 
hearing  was  absolutely  necessary  to  a  dis- 
solution, or  that  the  expenses  for  which  he 
sues  were  other  than  those  that  would  have 
been  spent  if  no  temporary  injunction  had 
ever  issued. 

The  judgment  is  erroneous.  It  will  be 
reversed,  and  the  verdict  set  aside  as  con- 
trary to  law  and  the  evidence.  The  de- 
murrer to  the  declaration  will  be  sustained, 
with  leave  to  amend  if  the  plaintiff  is  advis- 
ed so  to  do. 


(67  w.  Va.  sa) 

FULTON  V.  RAMSEJT  et  al. 

(Supreme  Court  of  Appeals  of  West  Viiglnia. 

March  29,  1910.    Rehearing  Denied 

June  11,  1910.) 

(8ylldbii9  by  the  Court.) 

1.  Afpeabance  ({  24*)— Sebvicb  of  Pkocess 
— Waives  op  Detects— Appeabawce. 

Though  an  appearance  in  a  cause,  for  any 
purpose  other  than  to  tako  advantage  of  defect- 
ive execution  or  nonezecution  of  process^  con- 
stitutes a  waiver  of  defects  in  the  service  of 
process,  the  purpose  of  such  appearance  must 
bfar  some  substantial  relation  to  the  cause.  In 
other  words,  it  must  be  a  purpose  within  the 
cause,  not  merely  collateral  thereto. 

[Eid.  Note. — For  other  cases,  see  Appearance, 
Cent,   Dig.   H  11^143;    Dec  Dig.  I  24.*] 

2.  Afpeabaitce  (9  9*)— Genebai<  Appearance. 

A  mere  inquiry,  as  to  whether  a  continu- 
ance can  be  taken,  without  waiver  of  service, 
or  offer  to  move  for  a  continuance,  provided  it 
can  be  done  without  such  waiver,  does  not 
amount  to  a  general  appearance. 

[Bd.  Note.— For  other  cases,  see  Appearance, 
Gent  Dig.  H  42-62;   Dec.  Dig.  |  9.^] 

8.  Appsabance   (§  9*)  — "General  Apfeab- 

AlfOE." 

A  "general  appearance"  must  be  express  or 
arise  by  implication  from  the  defendant's  seek- 
ing, taking,  or  agreeing  to  some  step  or  pro- 
ceeding in   the  cause   beneficial   to  himself  or 


detrimental  to  the  plalntifl^  odier  than  one  cob- 
testing  the  jurisdiction  only. 

[E3d.  Note. — ^For  other  cases,  see  Appearance, 
Cent  Dig.  ||  42-62 ;   E>ec  Dig.  $  9.*     , 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  4,  pp.  8051,  3052.] 

(Additional  Syllabus  by  Editorial  Staff.) 

4.   JUDOMSIfT   (S    299*)  —  Ck>BBBCTION  —  JUDO- 

MENT  BT  Confession. 

Where  no  plea,  demurrer,  or  answer  is 
filed,  and  no  resistance  made  by  defendants  to 
entry  of  the  decree,  nor  any  facts  introduced  by 
them  not  alleged  in  the  bill,  the  decree  is  upon 
the  bill  taken  for  confessed,  if  there  waa  an 
appearance,  and  the  court  could  correct  any  er- 
ror in  it  upon  motion,  under  the  express  provi- 
siona  of  Code  1906,  {  4036,  notwithstanding  the 
expiration  of  the  term  at  which  it  was  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  299.*] 

Brannon  and  Williams,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Braxton 
County. 

Action  by  Elwood  D.  Fulton  against  Jo- 
seph Bamsey,  Jr.,  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

W.  E.  Haymond,  for  appellant  Morrison 
&  Rider,  Lawrence  Greer,  Appleton  D.  Palm- 
er, Benj.  A.  Richmond,  and  F.  C.  Nioodemus, 
Jr.,  for  appellees. 

POFFi^  B  AKG^EU,  J .  The  Bole  question  in 
this  cause,  namely,  whether  Joseph  Ramsey, 
Jr.,  George  J.  Go>uld,  and  William  E.  Guy, 
nonresident  defendants,  proceeded  against  by 
order  of  publication,  appeared  herein,  in  the 
oourt  below,  by  attorneys,  so  as  to  enable 
that  court  to  render  a  personal  decree  against 
them,  grows  out  of  the  operations  of  what 
is  s^led  in  an  agreement,  and  popularly 
imown,  as  ''the  Little  Kanawha  Syndicate," 
which  agreement  is  dated  December  2,  1901, 
and  was  signed  by  said  Ramsey,  Gould,  Guy, 
and  others.  Iliat  syndicate  seems  to  have 
been  formed  for  the  purpose  of  purchasing 
the  Little  Kanawha  Railroad,  large  areas  of 
coal  lands  and  other  properties  in  this  state, 
and  extending  said  railroad  eastward  to  El- 
kins,  for  connection  with  the  West  Virginia 
Central  Railroad,  owned  by  Mr.  Ctould  and 
his  associates,  and  westward  so  as  to  con- 
nect with  the  Wabash  Railroad,  also  owned 
by  them;  all  with  the  view  of  girlng  said 
last-mentioned  road  an  outlet  to  the  Atlantic 
seaboard,  developing  the  coal  and  timber 
lands  along  the  connecting  lines,  and  secur- 
ing traffic  for  said  railroad  properties.  By 
the  terms  of  that  contract,  Ramsey,  Gould, 
and  Guy  were  made  syndicate  managers, 
with  power  to  take  the  title  to  all  syndicate 
property  In  their  names  and  make  binding 
contracts  concerning  the  same,  all  other  par- 
ties thereto  being  mere  subscribers,  without 
power  of  management  or  control.  In  antici- 
pation of  the  launching  of  this*  enterprise, 
Mr.  Edward  D.  Fulton  had  acquired  an  op- 
tion on  the  Little  Kanawha  Railroad  as  well 
as  the  title  to,  and  options  upon,  large  areas 
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of  coal  and  coal  lands  and  other  property  in 
the  counties  of  Braxton,  Gilmer,  and  I^wis. 
Under  certain  agreements,  and  with  Intent  to 
dispose  of  the  same  to  the  syndicate,  he  as- 
signed the  option  on  the  railroad,  at  the  op- 
tion price,  and  assigned  his  coal  and  coal 
land  options,  and  conveyed  his  coal  and  coal 
lands,  at  certain  prices  named  in  the  as- 
signments and  deeds,  to  the  St  Louis  Union 
Trust  Company,  to  hold  as  trustee  for  the 
syndicate.  For  some  reason,  the  syndicate 
concluded  to  abandon  its  plan  and  sell  all  its 
property.  Accordingly,  it  failed  to  carry  out 
its  contemplated  arrangements  with  Fulton, 
and  he  brought  this  suit,  in  the  circuit  court 
of  Braxton  county,  to  compel  specific  per- 
formance of  his  alleged  contract  with  the 
syndicate,  claiming  the  right  to  compel  its 
managers  to  accept  a  conveyance  of  17,256.19 
acres  of  land  and  a  large  purchase-money 
liability  in  his  favor.  An  attachment  was 
sued  out  on  the  ground  of  nonresidence  of 
the  defendants  and  levied  on  the  land,  so 
conveyed  to  the  St  Louis  Union  Trust  Com- 
pany. 

On  the  Ist  day  of  December,  1908,  the  fol- 
lowing order,  relied  upon  by  Fulton  as  show- 
ing a  general  appearance,  was  entered:  "TMb 
dajr  R,  W.  McMidiael  and  John  B.  Morrison, 
attorneys  practicing  In  this  court,  appeared 
and  asked  the  court  to  permit  them  to  appear 
specially  for  Joseph  Ramsey,  Jr.,  George  J. 
Gould,  and  William  B.  Guy,  as  managers  of 
the  Little  Kanawha  Syndicate,  and  ask  a 
continuance  of  this  cause  for  thirty  or  sixty 
days  to  enable  them  to  prepare  their  defense, 
or  to  determine  whether  they  would  desire 
to  'appear  generally,  and  stating  that  they 
did  not  desire  to  appear  generally  for  said 
parties  at  this  time,  but  that  they  desired  to 
move  the  court  to  continue  the  cause  without 
appearance  other  than  specially  for  the  pur- 
poses of  the  continuance.  The  plaintiff,  by 
his  counsel,  resisted  the  said  motion  to  con- 
tinue the  hearing,  and  thereupon  said  counsel 
for  said  defendants  Ramsey,  Gould,  and  Guy 
announced  that  it  was  their  desire  to  with- 
draw and  not  appear  to  the  case,  and  there- 
upon counsel  for  plaintiff,  and  while  said 
counsel  for  defendants  were  present  asked 
that  the  cause  be  submitted  for  hearing  and 
accordingly  the  said  cause  was  submitted 
for  hearing."  On  the  next  day,  a  decree  was 
entered,  reciting  service  of  process  upon  cer- 
tain defendants  and  orders  of  publication  as 
to  Ramsey,  Gould,  Guy,  and  others,  non- 
residents, and  the  order  of  attachment  and 
orders  of  publication  thereon.  By  it  the 
amount  of  the  plaintiff's  claim  and  the  lands 
and  other  property  were  ascertained,  and  It 
was  ordered  that  unless  Ramsey^  Gould,  and 
Guy,  or  some  one  for  them,  should  pay  the 
plaintiff  the  sum  ($367,266.18)  within  60 
days,  a  special  commissioner,  appointed  for 
the  purpose,  should  sell  all  of  the  attached 
coal  and  coal  lands,  or  enough  thereof  to  pay 
said  debt  interest  and  cost.  This  was  not 
a  personal  decree.  On  the  18th  day  of  March, 
1900.  the  ]>lalntiff  again  appeared  and  filed 


a  deed,  executed  by  himself  and  his  wife, 
conveying  the  lands  m  question  to  the  St 
Louis  Union  Trust  Company,  as  and  for  a 
tender  of  conveyance  to  the  Little  Kanawha 
Syndicate  and  its  managers,  and,  deeming 
the  order  entered  on  the  1st  day  of  Decem- 
ber, 1908,  sufficient  to  establish  submission 
of  Ramsey,  Gould,  and  Guy  to  the  Jurisdic- 
tion of  the  court  by  appearance,  he  asked  a 
personal  decree  against  them  for  the  sum  of 
$371,922.86,  the  amount  formerly  ascertained 
and  interest  thereon,  and  the  court  entered 
it  On  the  18th  day  of  May,  1909,  said  de- 
fendants filed  a  petition,  prajplng  vacation  of 
this  decree,  as  one  entered  upon  a  bill  taken 
for  confessed,  which  petition  was  accom- 
panied by  affidavits,  showing  that  McMichael 
and  Morrison  had  never  been  authorized  to 
enter  a  general  appearance  for  them,  and 
that  said  attorneys  had  had  no  intention  of 
doing  so.  On  reconsideration  of  the  order  of 
December  1, 1908,  the  court  set  aside  said  de- 
cree of  March  18,  1909,  and,  from  this  de- 
cree, Fulton  has  appealed. 

No  plea,  demurrer  or  answer  having  been 
filed,  nor  any  resistance  made  by  the  defend- 
ants to  the  entry  of  the  decree,  nor  any  facts 
introduced  by  them,  not  alleged  in  the  bill, 
the  decree  of  March  18,  1909,  was,  in  fact 
and  law,  as  well  as  by  profession,  a  de- 
cree upon  the  bill  tak^  for  confessed.  If 
there  was  an  appearance;  and  the  court 
could  correct  any  error  in  it  upon  motion, 
under  section  5  of  chapter  134  of  the  Code  of 
1906,  notwithstanding  the  expiration  of  the 
term  at  which  it  had  been  entered.  Watson 
V.  Wlgghiton,  28  W.  Va.  633;  Steenrod  v. 
Railroad  Co.,  25  W.  Va.  133;  Bock  v.  Bock, 
24  W.  Va.  586;  Hunter  v.  Kendedy,  20  W. 
Va.  343. 

This  being  true,  the  Inquiries  are  whether 
there  was  an  appearance  in  the  cause,  not 
merely  in  the  court  for  any  purpose,  and,  if 
so,  a  general  appearance,  or  one  that  must  be 
deemed  and  regarded  as  a  general  appear- 
ance, notwithstanding  the  expressed  desire 
that  it  be  treated  and  held  to  be  special,  or 
one  for  a  certain  limited  purpose  and  no  oth- 
er, and,  if  an  appearance  in  the  cause,  wheth- 
er it  bound  the  defendants.  The  petition 
sought  vacation  of  the  decree  upon  the  fol- 
lowing grounds:  (1)  That  the  order  entered 
on  December  1,  1906»  does  not  show  a  gen- 
eral appearance;  and  (2)  that  the  attorneys 
McMichael  and  Morrison  had  no  authority  to 
enter  such  an  appearance.  It  is  accompanied 
by  affidavits,  showing  not  only  want  of  author- 
ity In  the  attorneys  to  enter  the  appearance, 
but  also  the  details  of  the  transaction  of  De- 
cember 1,  1908,  substantially  reccNHled  In  th« 
order.  Ooonteraffidavlts  were  filed  by  the 
plaintiff,  somewhat  variant  as  to  these  de- 
tails, from  the  statements  In  the  affidavits, 
filed  by  the  defendant 

Under  the  Impression  that  a  false  recital 
of  appearance  can  be  reached  only  by  bill  la 
equity  or  a  similar  proceeding,  the  court  be- 
low disregarded  the  affidavits  and  dealt  only 
with  interpretation  of  the  order,  reaching  the 


W.Ta4 


FULTON  T.  RAM8BZ. 


S83 


candusloQ  that  It  did  not  ahow  an  appear- 
ance in  the  cause.  As  we  concur  in  that  con- 
clusion, we  deem  it  unnecessary  to  enter 
upon  any  inquiry  as  to  whether  the  affidavits, 
in  90  far  as  they  show  details  of  the  transac- 
tion of  December  l,  1906,  not  entered  upon  the 
record,  might  have  been  considered.  It  the 
recitals  of  the  order  can  be  contradicted  or 
added  to,  we  suggest,  but  do  not  decide,  that 
a  motion,  under  section  1  of  chapter  134  of 
the  Code  of  190d,  might  be  as  available  as  a 
bill  in  equity.  If  such  an  error  is  one  of 
fact,  correction  thereof  is  within  the  letter 
and  spirit  of  said  section,  and  the  remedy 
there  given  has  been  successfully  invoked 
and  suggested,  under  somewhat  similar  cir- 
(^umstances.  Carlon's  Adm*r  v.  RufTn^,  12 
W.  Va.  297;  Watt  v.  Brookover,  35  W.  Va. 
823, 13  S.  B.  1007,  29  Am.  St  Rep.  811;  Lum- 
ber Ck>.  y.  Lance  &  Co.,  50  W.  Va.  636,  41  S. 
B.  128;  Gunn  ▼.  Turner's  Adm*r,  21  Grat 
(Ya.)  382;  4  Min.  Ins.  84S;  2  Tuck.  Comm. 
328;  Powell.  App.  Pro.  |  116. 

We  think  the  order  was  nothing  more  than 
an  inquiry,  addressed  to  the  court,  for  in- 
formation as  to  what  could  be  done  by  way 
of  obtaining  a  postponement  of  action  in  the 
cause,  without  submitting  to  the  Jurisdiction 
of  the  court  for  all  purposes,  or  a  conditional, 
not  an  absolute  and  unqualified,  motion  for 
a  continuance.  The  motion,  as  recorded,  if  it 
can  be  regarded  aa  a  motion,  signified  a  de- 
sire for  a  continuance,  if  it  could  be  had 
without  a  waiver  of  service  of  process  upon 
the  defendants,  but  distinctly  declared  un- 
willingness to  ask  or  take  a  continuance,  if  it 
involved  such  a  waiver.  It  does  not  say  in 
express  terms  that  a  motion  to  continue  was  ' 
made.  On  the  contrary.  It  says  McMichael  | 
and  Morrison  asked  the  court  to  permit  them 
to  appear  specially  for  their  clients  and  ask  i 
a  continuance,  to  enable  them  to  determine  , 
whether  they  would  desire  to  appear  gen-  j 
erally,  and  stated  that  they  did  not  desire  to  \ 
appear  generally  at  that  time.  It  then  says 
counsel  for  plaintiff  resisted  "said  motion  to 
continue.*'  That  means  the  motion  or.  re- 
quest made.  It  was  not  in  terms  a  motion, 
and,  read  in  the  light  of  the  protest  submit- 
ted along  with  it,  it  cannot  be  regarded  as 
anything  more,  in  substance  and  effect,  than 
an  offer  to  move  for  a  continnance,  if  it 
could  be  done  without  waiving  process,  ac- 
companied by  a  declaration  of  intent  not  to 
move  at  all,  if  such  action  involved  waiver, 
and.  an  immediate  declaration  of  detarmina- 
tion  not  to  say  or  do  anything  more,  after 
having  been  informed  that  a  motion  for  a 
,  continuance,  so  made  and  described  upon  the 
record,  would  be  in  law  a  submission  to  the 
jurisdiction  of  the  court 

We  apprehend  no  dissent  from  the  propo- 
sition that  the  establishment  of  the  juris- 
diction of  a  court  whether  over  the  person 
or  the  subject-matter,  must  be  affirmatively 
shown  by  the  record.  Groves  v.  Grant  Coun- 
ty Court  42  W.  Va.  687,  600,  26  S.  B.  460. 
Something  must  be  done  to  confer  it.  Ju- 
rifldlction  of  the  person  may  be  acquired  by 


implication,  arising  out  of  some  act  done^  or 
by  direct  and  positive  acknowledgment  Uiere- 
of ;  but  in  either  event  it  c^ould  clearly  ap- 
pear.    It  ought  to  be  reasonably  free  from 
uncertainty  and  doubt     A   favorite  state- 
ment of  the  rule,  respecting  the  acquisition 
of  jurisdiction  by  Implication  or  waiver,  is 
this:    *'By  appearance  to  the  action  In  any 
case,  for   any   other  purpose   than  to   take 
advantage  of  the  defective  execution,  or  non- 
execution,  of  process,  .a   defendant  placet 
himself  precisely  in  the  situation  in  which 
he  would  be  if  process  were  executed  upon 
him,  and  he  thereby  waives  all  objection  to 
the  defective  execution  or  nonexecution  of 
process  upon  him."    State  v.  Coal  Co.,  49  W. 
Va.  143,  38  S.  B.  539 ;  Lumber  Co.  v.  Lance, 
50  W.  Va.  640,  41  S.  B.  128;  Layne  v.  Rail- 
road Co.,  35  W.  Va.  438,  14  S.  B.  123 ;  Blank- 
enship  V.  Railway  Co.,  43  W.  Va.  135,  27 
S.  B.  355;   Mahany  v.  Kephert  15  W.  Va. 
609;   Bank  v.  Bank,  8  W.  Va.  386.     This  is 
a  declaration  of  a  general  principle,  to  be 
read  in  the  light  of  the  facts  and  circum- 
stances under  which  it  is  applied,  in  seeking 
its  true  meaning.    Some  attention  must  also 
be  paid  to  its  terms.    It  must  be  an  appear- 
ance for  a  purpose  in  the  cause,  not  one  mere- 
ly collateral  to  it     In  this  state,  litigants 
have  put  themselves  within  this  rule,  for  the 
most  part  by  asking  or  accepting  some  sort 
of  relief  in  the  cause,  consistent  with  the 
hypothesis  of  a  submission  and  inconsist- 
ent with  any  other  view,  such  as  a  continu- 
ance.    No  instance  can  be  found  in  which 
a   party  has  been   held  to  have  impliedly 
bound  himself  to  submission,  without  having 
asked  or  received  some  relief  in  the  cause  or 
participated    in    some   step    taken    therein. 
Mere  presence  in  the  courtroom  when  the 
case  is  called,  or  examination  of  the  papers 
in  it  filed  in  the  clerk's  office,  is  not  enough. 
Nor   could   a   conversation   with   plaintiff's 
counsel  or  the  judge  of  the  court  about  the 
case,  be  regarded  as  an  appearance.    No  de- 
cision goes  that  far.    Under  this  text  in  3 
Cyc,  504,  "Any  action  on  the  part  of  defend- 
ant, except  to  object  to  the  jurisdiction,  which 
recognizes  the  case  as  in  court  will  amount  tc 
a  general  appearance,'*  a  long  list  of  deci- 
sions is  cited,  but,  in  every  one  of  them, 
something  was  done  in  the  cause — some  af- 
firmative act  was  done  to  delay,  speed,  or  de- 
fend the  cause.    In  every  instance  the  con- 
duct deemed  a  waiver,  amounted  to  more 
than  a  mere  Inquiry  or  conversation  about 
it    The  test  according  to  a  late  decision  of 
the  federal  Supreme  Court  (Merchant's  Heat 
&  Light  Co.  V.  Clow  &  Sons,  204  U.  S.  286, 
27  Sup.  Ct  285,  51  L.  Bd.  488),  is  whether 
the  defendant  became  an  actor  in  the  cause. 
The  instances  of  the  assumption  of  the  rCle 
of  actor  in  a  suit  disclosed  by  the  federal 
decisions,  are  such  as  the  taking  of  a  con- 
tinuance;   filing   a   demurrer   to   plaintiff's 
pleadings,  without  limiting  it  to  the  ques- 
tion of  jurisdiction;   filing  a  plea  of  inter- 
vention; pleading  to  issue  or  to  the  merits 
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Id  the  first  instance;  or  filing  sets-olT,  counter- 
claims, or  notices  of  recoupment.  Broad  as 
is  this  doctrine  of  waiver,  it  does  not  cov- 
er all  acts  done  by  a  defendant  He  may 
calk  even  to  the  court  about  the  merits  of 
the  cause  without  subjecting  himself  to  it 
In  Citizens'  Saving  &  Trust  Co.  v.  Railroad 
Co.,  205  U.  B.  46,  27  Sup.  Ct  425,  51  L.  Ed. 
703,  argument  upon  the  merits  of  the  cause 
was  indulged  in,  at  the  hearing  upon  the 
sufficiency  of  the  pleas  to  the  jurisdiction, 
and  this  was  relied  upon  as  constituting  a 
general  appearance;  but  Mr.  Justice  Harlan, 
speaking  for  the  court  said:  *'This  is  too 
harsh  an  interpretation  of  what  occurred  in 
the  court  below.  There  was  no  motion  for 
the  dismissal  of  the  bill  for  want  of  equity. 
The  discussion  of  the  merits  was  permitted 
or  invited  by  the  court  in  order  that  it  might 
be  informed  on  that  question  in  the  event 
it  concluded  to  consider  the  merits  along 
with  the  question  of  the  sufficiency  of  the 
pleas  to  the  jurisdiction.  We  are  satisfied 
that  the  defendants  did  not  intend  to  waive 
the  benefit  of  their  qualified  appearance  at 
the  time  of  filing  the  pleas  to  the  jurisdic- 
tion." In  Pendleton  v.  Russell,  144  U.  S.  640, 
12  Sup.  Ct.  743,  36  L.  Bd.  574,  a  receiver  of 
a  dissolved  life  insurance  company  appear- 
ed in  the  Supreme  Court  of  the  United 
States  and  prosecuted  a  writ  of  error  to  ob- 
tain a  release  of  property,  pledged  to  in- 
demnify the  sureties  Id  a  supersedeas  bond, 
given  upon  a  writ  of  error  to  a  judgment 
against  the  company.  That  judgment  was 
reversed  and  the  case  remanded  to  the  cir- 
cuit court,  where,  without  summoning  the 
receiver  and  without  any  appearance  by  him, 
another  judgment  was  recovered  in  the  ac- 
tion, wbich  was  filed  as  a  claim  against  the 
assets  of  the  company  in  the  hands  of  the 
receiver  and  disallowed,  on  the  ground  that 
the  court  which  rendered  it  had  no  juris- 
diction of  the  receiver.  From  this  judgment 
of  disallowance,  an  appeal  was  taken  to  the 
Supreme  Court  of  the  United  States,  and  It 
was  there  held  that  the  prosecution  of  the 
writ  of  error  by  the  receiver  and  the  remand- 
ing of  the  case,  at  his  Instance,  did  not  give 
the  court  below  jurisdiction  over  him,  and 
that  the  judgment  did  not  bind  the  assets  in 
his  hands.  In  Fairbank  &  Co.  v.  Cincinnati, 
etc.,  Ry.  Co.,  54  Fed.  420,  4  O.  C.  A.  403,  HH 
L.  R.  A.  271,  the  court  held  as  follows: 
"Where  a  defendant  appears  specially  for 
the  purpose  of  moving  to  quash  the  return 
on  the  summons,  the  fact  that  in  such  mo- 
tion, it  also  prays  judgment  whether  it  should 
be  compelled  to  plead,  for  t'he  reason  that  it 
Is  a  nonresident  corporation,  does  not  con- 
stitute a  waiver  of  the  objection  to  the  serv- 
ice." These  precedents  amply  sustain  the 
view  that  something  substantially  beneficial 
to  the  defendant  or  detrimental  to  the  plain- 
tlflP,  relating  to  or  affecting  the  progress  of 
the  cause,  asked,  done,  or  accepted  by  the 
former,  is  essential  to  the  establishment  of 
a   waiver   of   process   or   service    thereof. 


There  must  be  something  more  than  a  mere 
pretext  for  the  claim  of  jurisdiction  over 
him.  He  must  either  enter  an  appearance, 
ask  some  relief  in  the  cause^  accept  some 
benefit  as  a  step  therein  or  do  something 
from  which  the  necessary  implication  of  sub- 
mission to  the  jurisdiction  of  the  court  over 
his  person  arises.  "The  principle  to  he  ex* 
tracted  from  the  decisions  on  the  subject  as 
to  when  a  special  appearance  is  converted  in- 
to a  general  one  is  that,  where  the  defend- 
ant appears  and  asks  some  relief  which 
can  only  be  granted  on  the  hypothesis  that 
the  court  has  jurisdiction  of  the  cause  and 
the  person,  it  is  a  submission  to  the  juris- 
diction of  the  court  as  completely  as  if  he 
had  been  regularly  served  with  process, 
whether  such  an  appearance,  by  its  terms,  be 
limited  to  a  special  purpose  or  not"  2 
Bncy.  PI.  &  Pr.  625.  "The  expression  for 
any  purpose  connected  with  the  cause,'  how- 
ever, is  not  to  be  taken  as  wholly  unre- 
stricted in  meaning.  The  appearance  must 
have  some  relation  to  the  merits  of  the  con- 
troversy, and  the  purpose  must  be  to  in- 
voke some  action  on  the  part  of  the  court 
having  direct  bearing  in  some  way  upon 
the  question  of  the  judgment  or  decree  prop- 
er to  be  entered."  Bank  v.  Knox,  V66  Iowa, 
443,  446,  109  N.  W.  201.  The  general  prin- 
ciple, upon  which  we  rely,  was  applied  by 
the  Supreme  Court  of  Massachusetts  in 
Lowrle  v.  Castle,  198  Mass.  82,  83  N.  E.  1118, 
under  circumstances  even  more  unfavorable 
to  the  defendant  than  those  presented  here. 
The  nonresident  defendant  in  that  case, 
within  10  days  after  the  return  day  of 
the  writ,  applied  to  the  court  for  an  exten- 
sion of  the  time  within  which  he  could  ap- 
pear, in  order  that  he  might  decide  whether 
to  waive  the  lack  of  proper  service  and 
voluntarily  appear,  or  to  insist  upon  his 
rights  as  a  nonresident  and  the  court  al- 
lowed such  extension.  After  the  expiration 
of  the  10  days,  but  within  the  period  of  the 
extension  allowed,  he  moved  to  dismiss  the 
action,  stating  in  his  motion  that  he  appear- 
ed only  for  the  purpose  of  moving  a  dismis- 
sal, and  the  motion  was  sustained.  The  ap- 
pellate court  held  it  to  be  within  the  inher- 
ent power  of  the  trial  court  to  grant  such 
an  extension,  without  prejudice  to  the  right 
to  except  to  the  jurisdiction,  and  affirmed  the 
judgment  of  dismissal.  In  delivering  thp 
opinion  of  the  court  Hammond,  Judge,  said: 
"It  is  to  be  borne  in  mind  that  this  is  not 
a  case  where  a  defendant  upon  whom  pro- 
cess has  been  duly  served,  and  who,  there-  . 
fore,  is  within  the  jurisdiction  of  the  court 
and  liable  to  default  if  he  does  not  season- 
ably appear,  asks  for  delay.  It  is  a  case 
where  a  nonresident  defendant  who,  for 
lack  of  service  upon  him,  is  not  within  the 
jurisdiction  and  cannot  be  brought  within 
it,  fearing  lest  the  court  may  regard  th^ 
service  sufficient  and  default  him,  comes  into 
court,  and  says,  in  substance,  that  he  is  in 
doubt  whether  to  waive  proper  service  and 
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volnntarlly  appear,  or  to  Insist  upon  hlr 
rights  as  a  iiouresideut,  and  ask  for  time  to 
decide.  Certainly  it  is  a  part  of  the  inlier- 
ent  power  in  a  court  to  set  a  time  withir 
wtiich  tlie  nonresident  must  make  up  his 
mind  and  act  accordingly.  And  that  was  all 
the  court  did.  Tiie  motions  for  dismissal 
were  properly  before  ttie  court"  Against 
this  express  decision  of  a  reputable  and  able 
court,  under  a  state  of  facts  less  favorable 
to  the  defendant  than  those  presented  here, 
and  other  decisions,  showing  that  something 
substantial  must  be  asked  or  done  by  the 
defendant,  relating  to  or  affecting  the  merits 
of  the  cause,  we  have  nothing  but  a  gener- 
alization, founded  upon,  and,  therefore,  to 
be  interpreted  by,  facts  falling  far  short  of 
those  disclosed  bere,  for  the  proposition  that 
a  mere  offer  by  defendant  to  move  for  a  con- 
tinuance provided  It  can  be  done  without 
a  waiver  of  service,  accompanied  by  his 
declaration  of  intention  not  to  appear  gen- 
erally nor  to  ask  or  take  such  continuance, 
if  it  involved  such  waiver,  and  signification 
of  his  desire  and  determination  to  with- 
draw the  request,  for  nothing  but  a  request 
had  been  made,  on  being  informed  that  such 
a  motion  would  be  a  general  appearance,  is 
bound  thereby.  We  feel  amply  justified, 
upon  authority  as  well  as  upon  reason  and 
principle,  In  withholding  our  assent  to  it, 
and  saying  such  action  did  not  constitute  a 
general  appearance.  If  we  could  notice  the 
fact,  shown  by  the  affidavits,  but  not  by  the 
order,  that  the  court,  with  the  assent  of  coun- 
sel for  the  plaintiff,  agreed  to  take  the  re- 
quest under  advisement  until  the  next  morn- 
ing, it  would  not  alter  our  conclusion.  That 
did  not  make  it  a  motion  for  a  continuance, 
nor  constitute  a  continuance.  It  was  only 
an  agreement  to  further  consider  the  condi- 
tional offer  to  move  for  a  continuance. 

In  view  of  this  conclusion,  power  to  In- 
quire whether  McMichael  and  Morrison  had 
authority  to  enter  a  general  appearance,  and 
whether  the  decree  could  be  avoided  for 
lack  thereof,  by  motion  or  otherwise,  be- 
comes an  Immaterial  question,  and  we  re- 
frain from  discussion  thereof. 

Perceiving  no  error  in  the  decree  appealed 
from,  we  affirm  it. 

BRANNON,  J.  (dissenting.)  The  plain, 
real  construction  of  the  record  Is  that  Ram- 
sev.  Gould,  and  Guy  asked  a  continuance,  and 
thus  appeared ;  but  say  that  this  is  going  too 
far.  Then,  we  can  say  by  the  very  letter  of 
the  record  that  they  "appeared  and  asked  the 
court  to  permit  them  to  appear  8r)eclally,  and 
ask  a  continuance  of  this  cause  for  thirty  or 
sixty  days  to  enable  them  to  prepare  their  de- 
fense, or  to  determine  whether  they  would 
yiesire  to  appear  generally,  and  stating  that 
they  did  not  desire  to  appear  generally  for 
said  parties  at  this  time,  but  that  they  de- 
sired to  move  the  court  to  continue  the  cause 
without  appeararre  other  than  specially  for 
the  pwrpocps  of  the  continiiiince."  Another 
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part  of  the  record  says  that  one  of  their  coun- 
sel "proceeded  to  argue  at  some  length  the 
right  to  such  continuance  and  appearance, 
and  did  move  the  court  for  leave  to  so  appear 
specially  and  continue  the  case."  When  coun- 
sel for  those  parties  argued  for  right  to  make 
such  special  appearance,  the  plaintiff  resisted 
any  continuance  and  asked  that  the  case  be 
submitted  for  decree,  and  counsel  for  Ram- 
sey, Gould,  and  Guy  then  asked  time  "until 
next  morning  to  determine  what  course  they 
would  pursue,  the  court  not  having  acted 
upon  the  motion  aforesaid;  and  counsel  for 
plaintiff  assented  to  said  request,  the  court 
saying  nothing,  but  tacitly  assenting  thereto ; 
and  later  on  the  same  day,  within  about  half 
an  hour,  and  before  the  court  had  taken  any 
action,  said  Morrison,  of  counsel  for  said  de- 
fendants, returned  into  court,  and  stated  that 
they  desired  to  withdraw  and  not  appear  in 
the  case,"  and  in  the  presence  of  Morrison 
the  plaintiff  submitted  the  case  for  decree. 
What  is  this  in  plain  intent  but  a  motion  to 
continue?  It  was  either  an  appearance  or 
not  one ;  and  if  any  appearance,  what  but  a 
motion  for  continuance?  But  say  that  is  go- 
ing too  far.  Then  it  was  a  motion,  not  deny- 
ing jurisdiction,  but  recognizing  a  case  In 
court,  and  asking  relief ;  that  is,  asking  from 
the  court  an  order  in  the  case  giving  leave  to 
appear  specially ;  and  if  such  order  be  made, 
then  to  ask  actual  continuance.  If  leave  had 
been  granted,  and  a  continuance  had  for  60 
days,  it  would  have  been  a  general  appear- 
ance. What  difference  that  leave  was  not  giv- 
en? They  moved  for  an  order  in  the  case, 
not  denying  the  presence  of  a  case  or  the  ju- 
risdiction or  its  power  to  make  orders  and  de- 
crees, but  admitting  that  power.  I  will  not 
argue  In  my  own  language  that  this  is  an  ap- 
pearance justifying  a  decree,  but  will  cite  au- 
thorities to  sustain  this  position. 

"If  a  party  appear  in  a  suit  for  any  pur- 
pose other  than  to  object  to  the  legality  of 
process  or  its  service,  it  Is  a  general,  not  a 
special,  appearance,  and  dispenses  with  serv- 
ice of  process."  Frank  v.  Zeigler,  46  W.  Va. 
614,  33  S.  EX  761. 

"Procuring  or  Consenting  to  a  CJontinuance. 
—Procuring  a  continuance  of  a  cause  oper- 
ates a  general  api)earance ;  and,  likewise,  an 
application  by  motion  or  otherwise  for  a  con- 
tinuance is  a  general  appearance."  2  Ency. 
PI.  &  Prac.  633.  Layne  v.  Railroad  Co.,  35 
W.  Va.  438,  14  S.  E.  123. 

"An  appearance  by  attorney,  so  as  to  secure 
an  extension  of  the  time  to  plead  or  answer, 
is  a  general  appearance,  and  defendants  can- 
not thereafter  have  their  appearance  taken 
as  sijecial  to  plead  to  the  jurisdiction." 
Briggs  V.  Stroud  (G.  C.)  58  Fed.  717. 

"A  defendant  is  also  considered  to  have 
made  a  general  appearance  when  he  applies 
for  or  obtains  leave  to  answer,  or  when  he 
applies  for  or  obtains  an  extension  of  time  to 
answer."    3  Cyc.  507. 

"The  appearance  by  a  party  who  asks  a 
postponement  until  his  attorney  could  arrive 
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is  a  general  appearance,  although  the  attor- 
ney, when  he  arriyee,  moves  to  quash  the 
service  as  Insufficient"  E>ppe  y.  Sasby,  43 
Ark.  545. 

Justice  Brewer  said  that  the  mere  fact  that 
a  party  proclaims  or  declares  that  his  appear- 
ance is  special  does  not  make  it  so  or  con- 
vert what  In  law  is  a  general  appearance  in- 
to a  special  appearance.  Burdett  v.  Corgan, 
26  Kan.  102.  Also  Kaw  Life  Ass'n  v.  Lemke, 
40  Kan,  142,  19  Pac.  337.  So  Grantler  v. 
Rosecrance,  27  Wis.  4S8.  The  nature  of  the 
appearance  of  this  case  makes  it  a  general 
appearance. 

"It  is  imperative  that  a  party  must  occupy 
no  ambiguous  position.  A  party  must  either 
appear  at  a  trial  and  abide  the  consequences, 
or  not  appear.  He  cannot  occupy  an  uncer- 
tain status,  partly  appearing  and  partly  not 
appearing."    2  Ency.  PI.  &  Prac.  593. 

In  the  same  volume  on  page  625  we  find 
this:  "The  principle  to  be  extracted  from  the 
decisions  on  the  subject  as  to  when  a  special 
appearance  is  converted  into  a  general  one, 
is  that,  where  the  defendant  appears  and  asks 
some  relief  which  can  only  be  granted  on  the 
hypothesis  that  the  court  has  jurisdiction  of 
the  cause  and  the  person,  it  is  a  submission 
to  the  Jurisdiction  of  the  court  as  completely 
as  if  he  had  been  regularly  served  witii  pro- 
cess, whether  such  an  appearance,  by  its 
terms,  be  limited  to  a  special  purpose  or  not. 
Where  a  party  appears  In  court  and  objects 
by  motion  to  the  Jurisdiction  of  the  court  over 
his  person,  he  must  state  specially  the 
grounds  of  objection ;  by  not  so  stating  them 
his  appearance  will  be  construed  a  general 
one,  although  he  moves  to  dismiss  on  that 
ground."  Supported  by  Belknap  v.  Charlton, 
25  Or.  41,  34  Pac.  758,  and  Blackburn  v. 
Sweet,  38  Wis.  578.  Here,  I  ask,  how  could 
the  court  make  the  order  asked  by  the  de- 
fendant if  it  had  no  jurisdiction,  if  there  was 
no  case?  How  could  it  do  so  except  upon 
the  hypothesis  that  the  court  had  jurisdic- 
tion of  the  cause  and  person? 

**I  think  a  defendant  may  appear  specially 
to  object  to  the  jurisdiction  of  the  court,  ei- 
ther over  his  person  or  the  subject-matter  of 
the  suit,  without  waiving  his  right  to  be 
heard  on  the  question  in  bank.  But  if,  by 
motion  or  by  other  form  of  application  to  the 
court  he  seeks  to  bring  its  power  into  action, 
except  on  the  question  of  Jurisdiction,  he  will 
be  deemed  to  have  appeared  generally.  Such 
application  concedes  a  cause  over  which  the 
court  has  power  to  act."  Porter  v.  Chicago, 
etc.,  R.  Co.,  1  Neb.  15. 

"The  rule  is  this:  If  the  defendant  does 
anything,  or  takes  any  step  in  the  case  which 
can  be  fairly  construed  into  an  admission 
that  the  case  is  properly  in  court,  he  will  be 
held  to  have  waived  not  only  defects  in  the 
process,  but  the  process  itself."  Cropsey  v. 
Wlggenhorn,  3  Neb.  108.  So  in  McKlllip  v. 
Harvey,  80  Neb.  264,  114  N.  W.  155. 

"Acts  Recognizing  Case  as  in  Court.  In 
Qeneral.— Any  action  on  the  part  of  defend- ' 


ant,  except  to  object  to  the  Jurisdiction, 
which  recognizes  the  case  as  in  court,  will 
amount  to  a  general  appearance."   3  Cyc.  504^ 

Any  action  recognizing  case  In  court  is  a 
general  appearance.  Lampley  y.  Beaver,  25 
Ala.  534. 

Appearance  for  any  other  purpose  than  to 
question  Jurisdiction.  2  Ency.  PL  &  Prac.  632 
and  621 ;  Zob^  y.  Zobel,  151  Cai.  98,  90  Pac. 
191. 

"If  Jurisdiction  is  essential  to  the  granting 
of  the  relief  sought,  the  appearance  is  gener- 
al, regardless  of  the  purpose  or  character  of 
the  appearance."  Winter  v.  Union  P.  Co., 
51  Or.  97,  93  Pac.  931. 

"In  order  to  object  to  the  Jurisdiction  of 
the  court,  either  over  the  person  or  the  sub- 
ject-matter, a  special  appearance  may  be 
made,  but  if  the  appearance  is  for  any  other 
purpose,  it  will  be  considered  general.  An 
application  for  a  continuance  is  on  appear- 
ance, and  waives  defects  in  the  service  of 
process."  Ulmer  y.  Haitt,  4  G.  Greene  (Iowa) 
439. 

An  apt  rule  is  this  given  In  Lowe  y.  String- 
ham,  14  Wis.  225:  "If  a  party  wishes  to  insist 
upon  the  objection  that  he  is  not  in  court,  he 
must  keep  out  for  all  purposes  except  to  make 
that  objection.  Caughey  v.  Vance,  3  Chand. 
[Wis.]  315,  316;  Thayer  v.  Dove,  8  Blackf. 
[Ind.l  567."  Likewise  Security  Co.  v.  Boston, 
126  Oal.  418,  58  Pac.  942. 

The  parties  withdrew  their  appearance. 
How  could  they,  if  there  had  been  none?  But 
they  had  no  consent  of  the  court  to  with- 
draw. This  is  necessary.  U.  S.  v.  Curry,  6 
How.  106,  12  L.  Ed.  363.  After  such  with- 
drawal, the  appearance  is  not  destroyed,  but 
Is  still  good  for  Judgment  Eldred  v.  Bank, 
17  Wall.  546,  21  L.  Ed.  685;  Rio  Grande  Irr. 
Co.  V.  Gildersleeve,  174  U.  S.  603,  19  Sup. 
Ct.  761,  43  L.  Ed.  1103;  Creighton  v.  Kerr, 
20  Wall.  13,  22  L.  Ed.  309. 

WILT-.IAMS,  J.,  dissents,  and  concurs  In 
this  opinion. 

Note  by  BRANNON,  J.  By  chance  I  meet 
two  cases  bearing  on  the  subject.  In  Yale  v. 
Edfferton,  11  Minn.  271  (Gil.  184),  the  defend- 
ant, appearing  Bpecially,  made  a  motion  to  set 
aKicle  the  summons,  and  later  the  amended  sum- 
mons, etc.  These  motions  were  both  submitted 
to  the  court,  and  while  under  advisement,  the 
time  to  answer  being  about  to  expire,  the  de- 
fondant  obtained  an  order  extending  the  time  to 
answer,  stating  that  he  appeared  specially.  The 
court  said:  "To  extend  the  time  to  answer  is  a 
favor  which  can  only  be  granted  in  an  action. 
And  to  ask  a  favor,  an  extension  of  time  to 
answer  on  the  merits,  is  a  submission  to  the  ju- 
risdiction of  the  court.  There  is  no  protest  in 
the  act  itself  against  the  jurisdiction,  as  in  a 
special  appearance  to  vacate  the  summons." 

In  Mulheam  v.  Press  Pub.  Co.,  53  N.  J.  Law, 
150,  20  Atl.  760,  was  a  motion  to  di'Smiss  for 
want  of  service  of  process,  and  later  time  was 
given  to  demur  or  plead.  The  court  held  this 
l^rant  of  time  to  plead  or  demur  was  not  a  gen- 
eral appearance ;  and  said  that,  if  the  motion 
for  extension  of  time  had  been  first  made,  it 
would  have  been  an  appearance.  Remem^r 
that  in  our  case  there  was  no  exception  in  any 
form  to  jurisdiction  or  denial  that  there  was  a 
suit  in  court. 
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(67  W.  Va.  5M) 
TBNTiANlTS  HEIRS  t.  FRBflTS  et  aL 

fSapnnw  Court  of  Appeals  of  West  Virginia. 

June  11,  1910.) 

(8ylUhu9  ly  ik9  Covrt.) 

L  Quieting  Titlb  ({  ?•)— Rkmovai.  or  Oloxtd 
ON  Title— Right  to  Bquitablb  Rbusdt. 
Equitf  has  jurisdictioii,  at  the  salt  of  an 
owner  of  land  wno  is  in  poesession  thereof  un- 
der a  good  legal  title,  to  remove  a  cload  from 
his  title  by  a  decree  canceling  and  expunging 
from  the  records  of  the  county  in  which  the 
land  is  situate  a  void  deed,  or  writing,  consti- 
tuting a  dond  upon,  or  menace  to,  his  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie,  Ctent  Dig.  t  14;  Dec  Dig.  I  ?.•] 

2,  Quieting  Title  (|  7*)— Removal  of  Cloud 
ON  Title— JuBiBDioTioN  of  Bquitt. 

The  power  of  a  court  of  equity  to  grant 
relief,  in  such  case,  is  independent  of  any  stat- 
ute conferring  jurisdiction,  and  rests  on  general 
equity  principles  and  practice. 

[E9d.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  S  14:  Dec.  Dig.  |  7.*1 

3.  Ooubts  <|  7*)— Local  Action— Venue. 

A  suit  to  remwe  cloud  and  quiet  title  is 
local  in  its'  nature,  and  the  jurisdiction  of  the 
court  Is  determinea  by  the  situs  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  fil  14-51 ;   Dec.  Dig.  §  7M 

4.  Quieting  Title  ({  52*)— Decbeb— Opera- 
tion. 

The  decree  for  relief  in  such  suit  operates 
generally,  if  not  always,  in  rem,  and  need  not 
he  in  personam. 

[Ed.  Note.— For  other  cases,  see  Quieting  H- 
tle.  Cent  Dig.  t  102 ;   Dec  Dig.  S  52.*] 

5.  Judgment  ({  17*) -<  Pbocess  to  Sustain 
Judgment  —  Nonresidents  —  Substituted 
Sebvice— Judgment  in  Rem. 

The  statute  (sections  11,  12,  13,  c.  124^ 
Code  1906)  providing  for  service  of  process  on 
a  nonresident  by  pttl>lication,  or  by  personal 
service  out  of  the  state,  cannot  authorize  the 
rendition  of  a  personal  judgment  or  decree 
against  a  nonresident  so  served;  but  it  does  au- 
thorize any  court,  whether  of  law  or  of  equity, 
to  pronounce  a  judgment  or  decree  binding  in 
rem,  in  any  case  in  which  such  court  would  oth- 
erwise be  competent  to  do  so,  if  the  defendant 
were  personally  served  within  the  state. 

[Ed.   Note.— For  .other  cases,  see  Judgment, 
Cent  Dig.  t  26;   Dec.  Dig.  §  17.*] 

d.  Judgment  (t  17*)— Process  to  Sustain 
Judgment— Service  on  Nonresident  bt 
Publication— Decree  in  Rem. 

Equity   may,   upon  service  of  process   on* 

a  nonresident  by  publication,  remove  cloud  from 

title  to  land  within  its  jurisdiction  by  a  decree 

binding  only  in  rem. 

[E)d.  Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  f  28;   Dec.  Dis:.  S  17.*]  j 

Appeal    from    Circuit    Court,    Monongalia 
County. 
Bill  by  the  heirs  of  Peter  Tennant  against 

A.  B.  Fretts  and  others.  Decree  for  com- 
plainants, and  the  mentioned  defendant  ap- 
peals.   Affirmed. 

W.  G.  Bennett  and  Goodwin  ft  Reay,  for 
appellant     Terence  D.  Stewart  and  Charles 

B.  Hogg,  for  appellees.* 

WIIililAMS,  J.    This  Is  an  appeal  by  A. 
B.  Fretts  ftom  a  decree  of  the  circnlt  court 


of  Monongalia  connty,  made  on  the  l&th  of 
May,  1908»  granting  relief  to  plaintifls  upon 
a  bill  to  remove  doud  from  title  to  land. 

The  following  are  the  fkcts:  On  May  2, 
1900,  Peter  Tennant  executed  to  A.  B.  Fretts 
a  writing  under  seal,  which  plaintiffs  call 
an  option,  but  which  defendants  insist  is  a 
contract  of  sale,  agreeing  to  sell  to  him  the 
"Pittsburg  or  Rlrer  vein  of  coal"  underlying 
163  acres  of  land  in  Monongalia  county  at 
$25  per  acra  This  writing  was  signed  by 
both  Tennant  and  Fretts,  but  was  not  ac- 
knowledged by  Tennant  On  the  4th  of 
May,  1000,  Fretts  acknowledged  it  before  a 
notary  public  In  Pennsylvania,  and  on  the 
same  day,  by  writing  Indorsed  on  the  back 
of  the  Instrument,  assigned  his  Interest 
therein  to  Wm.  Allison  of  UnioHtown,  Pa. 
He  acknowledged  this  assignment  also  be- 
fore a  notary  public  in  Pennsylvania.  On 
the  22d  of  May,  1900,  both  the  original 
contract  and  the  assignment  were  recorded 
in  Monongalia  county,  W.  Va.  Nothing  was 
ever  paid  to  Tennant  on  the  contract,  except 
the  $1  consideration  recited  In  it  Peter 
Tennant  died  in  August,  1904.  On  the  3d  of 
November,  1905,  his  heirs  sold  the  same 
vein  of  coal  to  Smith  Hood,  Jr.,  and  Homer 
C.  Price,  for  $96  per  acre,  to  be  paid,  one- 
third  upon  approval  of  title  and  acceptance 
of  deed,  and  the  balance  in  one  and  two 
years  from  acceptance  of  deed.  Hood  and 
Price  discovered  the  Fretts  contract  on  rec- 
ord, and  refused  to  make  payment  until  the 
rights  of  Fretts  and  Allison  in  the  coal  were 
determined.  Thereupon  the  heirs  of  Peter 
Tennant  brought  this  suit,  praying  to  have 
the  Fretts  contract  canceled  as  constituting 
a  cloud  upon  their  title.  Fretts  and  Allison 
are  both  residents  of  P^msylvania,  and 
were  both  personally  served  with  original 
process  in  that  state.  Allison  did  not  ap- 
pear; but  Fretts  appeared  by  counsel  and 
demurred,  answered,  and  filed  a  cross^bill 
praying  for  specific  execution  of  the  con- 
tract 

The  first  question  presented  Is  one  of  Ju- 
risdiction. Counsel  for  Fretts  insist  that 
the  court  is  without  jurisdiction  to  grant 
relief  upon  personal  service  of  process  upon 
defendants  In  Pennsylvania,  which  has  no 
more  effect  than  an  order  of  publication, 
published  in  a  newspaper.  This  question  has 
never  before  been  presented  to  this  court  for 
adjudication.  If  relief  in  such  case  cannot 
be  decreed,  it  might  often  happen  that  a 
party  would  be  without  remedy.  It  is  not 
within  the  sovereign  power  of  a  state  to  give 
extraterritorial  effect  to  the  decrees  and 
processes  of  its  courts,  nor  is  there  any 
means  by  which  a  resident  of  one  state  can 
be  compelled  to  subnet  himself  to  the  civil 
jurisdiction  of  the  courts  of  another.  Con- 
sequently, it  follows  that,  unless  the  circuit 
court  of  Monongalia  connty  had  jurisdic- 
tion to  grant  relief  by  means  of  an  in  rem 
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decree,  plalntifEB  are  practically  remediless. 
The  courts  of  Pennsylvania  cannot  give  them 
relief,  because  a  decree  of  the  court  of 
that  state  could  not  affect  title  to  land  in 
this  state.  Wilson  ▼.  Braden,  48  W.  Va« 
196,  36  S.  E.  867;  Polndexter  y.  Bumwell, 
82  Va.  507;  Gibson  y.  Burgess,  82  Va.  650; 
Vaught  y.  Meador,  99  Va.  569,  39  S.  E.  225, 
86  Am.  St  Rep.  906;  Cooley  v.  Scarlett,  38 
lU.  316,  87  Am.  Dec.  298 ;  Fall  y.  Eastln,  215 

U.  S.  1.  30  Sup.  Ct  3,  54  L.  Ed. ,  23  L. 

R.  A.  (N.  S.)  924.  The  relief  In  this  case 
must  come  through  the  direct  operation  of 
the  decree  upon  the  subject-matter,  or  not 
at  all.  It  is  not  a  case  where  the  relief 
depends  upon  an  act  which  a  court  of  equity 
may  compel  a  defendant  to  perform,  such, 
for  instance,  as  the  execution  of  a  deed 
in  completion  of  a  contract,  or  the  surr^i- 
der  of  title  to  land  acquired  in  yiolation  of 
trust  or  by  some  species  of  mala  fides.  In 
cases  of  that  character  tiie  court  having  Ju- 
risdiction of  the  person  of  defendant,  may 
grant  relief  by  compelling  the  defendant  to 
perform  the  act  essential  to  accomplish  it 
The  decree  in  such  cases  would  be  purely  in 
personam,  and  while  they  could  not  directly 
affect  real  estate  in  another  state,  yet  the 
relief  could  be  obtained  through  the  act  of. 
the  party,  even  to  the  extent  of  conveying 
land  in  another  state.  In  such  case  it  is 
the  act  of  the  party  that  affects  the  land,  not 
the  court's  decree.  Massle  y.  Watts,  6 
Cranch,  148,  3  L.  Ed.  181 ;  Querrant  y.  Fow- 
ler, 1  Hen.  &  M.  (Va.)  6;  Farley  y.  Shippen, 
Wythe  (Va.)  254;  Dickinson  y.  Hoomes,  8 
Grat  (Va.)  353;  Wilson  y.  Braden,  48  W. 
Va.  196,  36  S.  B.  367;  W.  U.  Tel.  Co.  y. 
Western  &  Atl.  R.  R.  Co.,  8  Baxt  (Tenn.) 
54;  Mullen  y.  Dows,  94  U.  S.  444,  24  L.  Ed. 
207 ;  Wood  y.  Warner,  15  N.  J.  Eq.  81.  But 
in  the  present  case  the  suit  is  to  cancel,  and 
expunge  from  the  records  of  Monongalia 
county,  a  writing  which  constitutes  a  cloud 
upon  plaintiffs'  title  to  land  in  this  state, 
and  unless  the  decree  of  the  West  Virginia 
court  can  operate  directly  upon  the  subject- 
matter,  in  other  words,  unless  the  court  can 
pronounce  an  in  rem  decree,  plaintiffs  are 
without  means  of  relief.  They  are  in  poe- 
sesslon  of  the  land  and  have  the  legal  title; 
there  is  nothing  that  a  Pennsylvania  court 
can  compel  defendants  to  do  that  will  af- 
ford them  relief.  But  counsel  for  appel- 
lant insist  that  a  court  of  equity  cannot  pro- 
nounce an  in  rem  decree  in  the  absence  of  a 
statute  authorising  it  to  do  so,  and  that  we 
have  no  such  statute.  We  must  admit  that 
there  Is  no  statute  conferring  jurisdiction 
on  courts  of  equity  to  make  an  in  rem 
decree  in  suits  to  quiet  title,  and  the  action 
of  the  lower  court  must  be  sustained,  if  sus- 
tained at  all,  upon  principles  of  general 
equity  practice. 

But  can  it  be  possible  that  a  court  of  equi- 
ty is  powerless  to  grant  relief  by  way  of 
canceling  a  recorded  writing  which  affects 
iitle  to  land  within  its  jurisdiction,  without 


it  can  obtain  jurisdiction  •f  the  defendant 
also?  Is  this  the  state  of  our  law?  Does 
equity  never  act  except  upon  the  person? 
Is  a  statute  necessary  to  give  equity  juris- 
diction to  quiet  title  where  it  cannot  get 
jurisdiction  of  the  person  of  defendant? 
We  do  not  think  so.  Equity  has  exercised 
Jurisdiction  to  grant  such  relief,  independent 
of  statute,  both  in  England  and  in  this 
country,  for  more  than  a  century.  Hayward 
y.  Dimsdale,  17  Vez.  Ill;  Grover  y.  Hugell, 
3  Rusa  (Eng.  Ch.)  428;  Ward  y.  Ward,  3 
N.  C.  226;  Pettit  y.  Shepherd,  5  Paige  (N. 
Y.)  493,  28  Am.  Dec.  437;  Apthorp  v.  Corn- 
stock,  2  Paige  (N.  Y.)  482;  Shattuck  v.  Car- 
son, 2  Cal.  588;  Norton  y.  Beaver,  5  Ohio, 
178;  Groves  y.  Webber,  72  111.  606;  O'Hare 
y.  Downing,  130  Mass.  16;  Ambler  y.  Leach, 
15  W.  Va.  677;  Waldron  y.  Harvey,  54  W. 
Va.  608.  46  S.  E.  603,  102  Am.  St  Rep. 
950;  Smith  y.  O'Keefee,  43  W.  Va.  172,  27 
S.  E.  353.  This  power  is  Inherent  in  courts 
of  equity.  It  needs  no  statute  to  confer  ju- 
risdiction on  courts  of  equity  to  Hiulet  titles 
any  more  than  to  set  aside  a  fraudulent 
conveyance  or  spedflcally  enforce  a  contract 
for  sale  of  land.  It  was  the  rigid  rules  of 
the  common  law,  and  strict  adherence  to 
former  decisions,  simply  as  precedents,  that 
made  courts  of  equity  necessary,  and  ever 
since  their  formation  it  has  been  the  boast 
of  the  chancellor  that  there  is  no  right 
which  has  not  a  corresponding  remedy.  1 
Pom.  Eq.  fi  108.  One  of  the  principal  grounds 
of  original  equity  jurisdiction  rests  on  th« 
fact  that  courts  of  law  are  not  always  ade- 
quate to  afford  the  relief,  and  in  any  case 
where,  according  to  the  principles  of  natural 
justice,  there  Is  a  right  to  be  protected,  or 
enforced,  and  the  law  has  not  provided  an 
adequate  remedy,  equity  takes  jurisdiction. 
Bowyer  v.  Crelgh,  3  Rand.  (Va.)  25.  W» 
cannot  say  that  equity  is  impotent  in  the 
present  case  to  grant  relief,  simply  because 
defendants  are  beyond  the  jurisdiction  of  the 
court  and  cannot  be  compelled  to  obey  its 
process.  Equity  can  remove  a  doud  from 
title  to  land  within  the  court's  jurisdiction 
without  having  before  it  the  person  of  de- 
fendant It  has  power  to  make  a  decree 
which  may  operate  upon  the  subject-matter 
of  the  suit,  notwithstanding  such  a  decree  is, 
in  its  nature,  in  rem.  It  would  indeed  be 
a  deplorable  condition  if  our  law  afforded  no 
relief  to  a  landowner  who  is  in  possession 
of  his  land  under  good  and  sufficient  title, 
but  which  happens  to  be  incumbered  by 
some  adverse  claim,  or  lien  of  record,  which 
had  been  discharged  but  not  released.  Such 
claims  mi&:ht  never  disturb  his  possession, 
but  they  are  a  menace  to  his  title,  and  may 
greatly  affect  the  selling  value  of  his  laud. 
Xo  citizen  whose  lands  are  thus  affected  can 
enjoy  his  rights  of  property  to  the  full  ex- 
tent so  long  as  the  jus  dlsponendl  is  thus 
interfered  with.  Every  state  owes  to  its 
citizens  the  duty  to  protect  the  rights  ot 
property,  as  well  as  the  persons,  of  its  cit^ 
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Bens,  and  we  think  the  laws  of  this  state 
are  ample  to  authorize  the  court  to  give  re- 
lief in  the  present  case. 

The  land  Is  situate  In  Monongalia  county, 
and  this  gave  the  court  of  that  county  juris- 
diction. The  subject-matter  of  the  suit  is 
local.  Cooley  v.  Scarlett,  38  111.  316,  87  Am.' 
Dec.  298.  The  suit  could  not  have  been 
brought  In  any  other  court  It  Is  local  in  its 
nature,  like  the  abating  of  a  nuisance  (Miss. 
ft  Mo.  R.  R.  Co.  V.  Ward,  2  Black,  486,  17  L. 
Ed.  381)  or  the  enjoining  of  an  act  which 
affects  real  estate  (Northern  Ind.  R.  R.  Go. 
V.  Michigan  Cent  R.  R,  Co.,  15  How.  233, 
14  L.  Ed.  674). 

The  next  question  Is,  is  the  court  author- 
ized to  grant  relief  in  this  case  upon  an 
order  of  publication  against  a  nonresident? 
We  think  It  Is.  Of  course  a  court  cannot  pro- 
nounce a  Judgment  or  decree  that  will  be 
binding  on  the  person  of  the  nonresident  de- 
fendant, or  that  can  have  any  force  or  effect 
whatever  beyond  the  territorial  Jurisdiction 
of  the  court,  upon  other  than  personal  service 
of  process.  The  leading  case  of  Pennoyer  v. 
Nefif,  96  n.  S.  714,  24  K  Ed.  565,  setUee  this 
principle.  But  where  the  proceeding  is  in 
rem,  as  upon  attachment  of  property,  or 
where  the  judgment  or  decree  is  to  settle 
and  determine  the  title  to  real  estate  within 
the  court's  jurisdiction,  it  is  competent  for 
the  Legislature  to  provide  for  service  of  pro- 
cess by  publication  against  a  nonresident  de- 
fendant Cooper  V.  Reynolds,  10  Wall.  308, 
19  Im  Ed.  981;  Amdt  v.  Griggs,  134  U.  S. 
316.  10  Sup.  Ct.  657,  33  L.  Ed.  918;  Witten 
V.  St  Clair,  27  W.  Va.  762.  But  counsel 
for  defendant  insists  that  the  Legislature  of 
West-  Virginia  has  not  made  any  provision 
for  an  order  of  publication  to  be  had  in  a 
suit  In  equity  to  remove  cloud  from  title. 
This  depends  upon  the  construction  to  be 
given  to  sections  11, 12  and  13  of  chapter  124, 
Code  1906.  This  chapter  deals  with  process 
of  the  court,  and  the  manner  of  service  there- 
of; Its  scope  is  not  confined  to  processes  to 
be  issued  by  any  particular  courts,  or  in  any 
special  suits,  or  actions.  Section  2  of  this 
chapter  begins  by  saying,  "Process  from  any 
court,"  etc.  This  applies  to  courts  in  chan- 
cery as  well  as  courts  of  law.  Sections  11, 
12  and  13  provide  for  order  of  pift)llcatlon 
against  nonresident  defendants,  and  how  the 
same  shall  be  published.  Section  13  proYides 
that  personal  service  on  a  defendant  outside 
of  the  state  shall  have  the  same  effect  as  an 
order  of  publication  duly  posted  and  publish- 
ed against  him.  These  provisions  must  be 
considered  as  applying  to  a  nonresident  de- 
fendant In  any  action  at  law,  or  suit  in  equi- 
ty, where  the  court  has  jurisdiction  of  the 
subject-matter  of  the  action  or  suit,  and  can 
render  a  judgment,  or  decree,  in  rem.  Sec- 
tion 13  closes  as  follows:  "Upon  any  trial  or 
bearing  under  this  section,  such  judgment 
decree,  or  order  shall  be  entered  as  may  ap- 
pear just*'  While  these  provisions  are  not 
intendea  to  confer  equity  jurisdiction  In  cases 


not  otherwise  cognizable  In  equity.  It  clearly 
warrants  the  service  of  process  by  publica- 
tion In  any  case  where  equity  has  jurisdic- 
tion of  the  subject-matter,  and  is  not  obliged 
to  have  the  defendant  personally  In  court  In 
order  to  give  the  proper  relief.  If  it  be  true 
that  a  statute  Is  necessary  to  give  equity 
jurisdiction  to  quiet  title  to  land,  or  if  it  be 
true  that  equity  can  grant  relief  only  by 
means  of  a  personal  decree,  except  when  It 
Is  otherwise  ei^pressly  authorized  by  statute, 
the  above  provisions  for  service  of  process  by 
pufblication  can  have  no  application  in  the 
present  suit.  But  we  do  not  understand  that 
equity  jurisdiction,  to  pronounce  a  decree  In 
rem,  is  dependent  upon  statute.  Pomeroy  In 
his  work  (Eq.  Juris.)  says:  'The  decrees  In 
a  court  of  equity  may  be  made  to  operate  In 
rem  to  the  same  extent  and  in  the  same  man- 
ner as  judgments  at  law."  Vol.  1,  §  135.  It 
depends  upon  the  character  of  the  wrong, 
and  the  nature  of  the  relief  which  the  court 
is  asked  to  grant  whether  or  not  the  decree 
must  be  In  rem,  or  in  x>ersonam.  The  most 
usual  metbod  of  procedure  in  equity  is  by 
decrees  which  directly  affect  the  person. 
But  it  seems  to  be  an  established  rule,  that 
if  the  subject-matter  of  the  suit  is  local,  and 
the  relief  sought  is  such  that  It  requires  the 
performance  of  no  act  by  the  defendant  to 
give  effect  to  the  court's  decree,  it  can  make 
a  decree  which  will  operate  directly  upon  the 
subject-matter. 

The  case  of  Amdt  y.  Griggs,  134  U.  S.  316, 
10  Sup.  Ct  557,  33  L.  Ed.  918,  bears  on  this 
subject  and  is  cited  in  the  briefs  of  counsel 
for  both  plaintiffs  and  defendant  as  author- 
ity for  their  respective  contentions.  That 
was  an  action  In  the  Circuit  Court  for  the 
District  of  Nebraska  to  recover  possession 
of  land  and  quiet  title.  The  plaintiff  obtain- 
ed judgment,  and  the  defendmit  carried  the 
case  to  the  Supreme  Court  of  the  United 
States.  As  we  understand  the  decision  in 
that  case,  It  settles  no  other  principle  than 
that  a  state  has  authority  to  provide,  by  stat- 
ute, for  the  settlement  of  title  to  real  estate 
within  the  state.  In  which  a  nonresident  de- 
fendant may  claim  title  or  interest,  and  that 
such  nonresident  may  be  served  by  publica- 
tion. It  does  not  decide  that  a  nonresident 
may  not  also  be  brought  in,  by  publication,  to 
answer  a  suit  brought  to  quiet  title  to  land, 
where  the  court  has  jurisdiction  of  such  suit 
on  principles  of  general  equity  practice,  inde- 
pendent of  a  statute  conferring  such  Jurisdic- 
tion. There  had  been  a  decree  or  judgment 
in  favor  of  Charles  L.  Flint  against  Michael 
Hurley  and  another,  in  the  state  court  of  Ne- 
braska, adjudicating  title  to  land  as  against 
the  defendants  who  had  been  proceeded 
against  \>y  publication  as  nonresidents.  The 
question  was  wbether  the  Judgment  of  the 
state  court  was  res  judicata  upon  privies  to 
the  original  parties,  in  the  ejectment  suit  sub- 
sequently brought  to  recover  the  same  land 
in  the  United  States  court,  and  the  Supreme 
Court  held  that  the  judgment  of  the  stale 
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court  was  binding  om  tbe  nonresident  It  Is 
true  that  there  was  a  statute  of  Nebraska  au- 
thorizing suits  to  try  title  to  land,  upon  pub- 
lication, but  that  fact  does  not  make  that 
case  decisive  of  the  point  in  the  present  case. 
A  number  of  cases  are  dted  by  Mr.  Justice 
Brewer,  who  delivered  the  opinion  of  the 
court,  both  from  the  state  courts  and  from  the 
Supreme  Court  of  the  United  States,  all  of 
which  go  no  farther  than  to  support  the  gen- 
eral doctrine  that  the  states  have  power  to 
provide  for  the  settlement  of  title  to  lands 
within  their  territorial  limits,  and  that  the 
title,  or  interest,  of  a  nonresident  therein  may 
be  settled,  and  determined  against  him  upon 
publication.  The  most  of  the  cases  on  this 
point  are  from  states  which  have,  by  statute, 
greatly  enlarged  the  Jurisdiction  of  equity, 
which  was  originally  exercised  only  for  the 
purpose  of  quieting  title  in  favor  of  the  own- 
er of  the  legal  title  who  was  in  possession. 
In  many  states  the  statutes  have  so  enlarged 
the  original  equity  jurisdiction  as  to  enable 
the  court  to  determine  any  question  of  title, 
whether  legal  or  equitable,  between  conflict- 
ing daimants,  and  whether  the  plaintiff  be 
in  or  out  of  iwssession.  These  statutes  have 
been  uniformly  upheld  by  the  Supreme  Court 
of  the  United  States.  But  we  fltod  no  deci- 
sion which  denies  the  doctrine  that  equity 
has  original  Jurisdiction  to  remove  a  cloud 
and  quiet  title  to  land,  In  a  suit  brought 
by  the  legal  owner  who  is  in  possession. 
Eiquity,  unless  aided  by  statute,  will  not  en- 
tertain such  a  suit  under  any  other  condi- 
tions, and  when  sudi  conditions  do  exist,  no 
statute  is  needed  to  confer  Jurisdiction. 

It  is  true  that  in  the  case  of  Hart  v.  San- 
som,  110  U.  S.  151,  154,  3  Sup.  Ct  586,  588 
(28  L.  Ed.  101)  it  was  held  that  a  Judgment 
of  the  state  court  of  Texas,  rendered  upon  a 
petition  to  recover  land,  and  quiet  title, 
wherein  Hart  had  been  proceeded  against  by 
publication,  was  not  binding  on  him.  But 
the  court  did  not  so  hold  because  the  state 
court  was  not  authorized  to  render  a  binding 
Judgment  In  such  case  upon  publication,  but 
because  the  allegations  of  the  petition  did  not 
sufficiently  set  forth  and  describe  the  claim 
or  interest  of  Hart  in  the  land.  Tbe  court  in 
its  opinion  by  Justice  Gray,  says:  'The  peti- 
tion alleged  that  Wilkerson  was  in  posses- 
sion; and  that  the  other  defendants,  except 
Hart,  held  recorded  deeds,  which  were  fraud- 
ulent and  void,  and  cast  a  cloud  upon  the 
plaintiffs'  titie.  But  as  to  Hart,  it  did  not 
allege  that  he  was  in  possession,  or  was  in 
privity  with  the  other  defendants,  or  that  he 
held  any  deed,  but  only  that  he  set  up 
some  pretended '  claim  and  titie.  And  the 
verdict  finds  that  he  claimed  the  land,  but 
bad  no  titie  of  record  or  otherwise  there- 
in. The  Judgment  is  that  the  plaintiffs  re- 
cover the  land  of  the  defendants,  and  that 
the  deeds  mentioned  in  the  petition  be  and 
are  annulled  and  canceled,  and  the  cloud 
thereby  removed,  and  for  costs;  and  execu- 
tion is  awarded  for  costs  only,  and  not  for 


any  writ  or  process  in  the  nature  of  a  writ 
of  possession  or  habere  facias. 

It  is  difficult  to  see  how  any  part  of  that 
Judgment  (except  for  costs)  is  applicable  to 
Hart;  for  that  part  which  is  for  recovery  of 
possession  certainly  cannot  apply  to  Hart, 
who  was  not  in  possession;  and  that  part 
which  removed  the  cloud  upon  plaintiffs' 
titie  appears  to  be  limited  to  the  cloud  cre- 
ated by  the  deeds  mentioned  in  the  i>etition, 
and  the  petition  does  not  allege,  and  the  ver- 
dict negatives,  that  Hart  held  any  deed.** 

The  court  did  not  even  intimate  that  Hart 
would  not  have  been  bound,  if  the  claim 
which  he  afterwards  asserted  in  another  suit 
had  been  sufflcientiy  pleaded  in  the  first  suit, 
involving  the  same  land. 

The  case  of  Roller  v.  Holly,  176  U.  S.  898, 
20  Sup.  Ct  410,  44  U  BdL  520,  is  more  direct- 
ly in  point  than  either  of  the  other  cases 
above  dted.  In  that  case  two  points  arose: 
(1)  Whether  or  not  process  from  a  court  of 
Texas  served  upon  a  defendant  residing  in 
Virginia  on  December  90,  1890,  to  appear  in 
Limestone  county,  Tex.,  on  January  5,  1891, 
''was  due  process'*  of  law  under  the  four- 
teenth amendment,  such  service  being  given 
the  effect  of  publication;  (2)  whether  or  not 
the  court  of  Texas  had  Jurisdiction  to  pro- 
ceed against  a  nonresident  to  enforce  a  lien 
on  land  for  purchase  money,  there  b^ng  no 
statute  of  that  state  authorizing  such  pro- 
ceeding, and  there  having  been  no  seizure  in 
rem  of  the  lands,  nw  any  notice  to  the  ven- 
dees in  possession  claiming  under  the  non- 
resident In  regard  to  the  first  point,  tbe 
court  did  not  undertake  to  say  what  length 
of  time  would  be  reasonable  notice,  so 'as  to 
constitute  due  process  of  law,  but  held  that 
on  account  of  the  long  distance  between  the 
place  of  service  and  tihe  place  of  return,  five 
days  was  not  sufficient  time,  and  that  Judg- 
ment on  such  short  notice  was  not  binding. 
Concerning  the  second  point,  after  discusshig 
the  questions  decided  in  the  two  oases  of 
Hart  V.  Sansom,  and  Amdt  v.  Griggs,  supra, 
the  court,  in  its  opinion  by  Justice  Brown, 
says:  "It  is  true  there  is  no  statute  of  Texas 
specially  authorizing  a  suit  against  a  non- 
resident to  enforce  an  equitable  lien  for  pur- 
chase money,  but  article  1230  of  the  Code  of 
Texas,  hereinafter  cited,  contabM  a  general 
provision  for  the  institution  of  suits  against 
absent  and  nonresident  defendants,  and  lays 
down  a  method  of  procedure  applicable  to  all 
such  cases.  Obviously  this  article  has  no  ap- 
plication to  suits  in  personam,  as  was  held 
by  the  Supreme  Court  of  Texas  in  York  v. 
State,  73  Tex.  651,  11  S.  W.  869;  Kimmarle 
V.  Houston  &  Cent  Tex.  Ry.  Ca,  76  Tex.  686, 
12  S.  W.  698;  Maddox  v.  Craig,  80  Tex.  600, 
16  S.  W.  328;  and  by  this  court  la  Pennoyer 
V.  Neff,  95  U.  S.  714,  723,  24  L.  Ed.  665.  The 
article  must  ihea  be  restricted  to  actions  in 
rem;  but  to  what  class  of  actions,  since  none 
is  mentioned  specially  in  the  article?  We 
are  bound  to  give  it  some  effect  We  cannot 
treat  it  as  wholly  nugatory,  and  as  it  Is  im- 
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possible  to  Bay  tliat  It  contemplates  a  pro- 
cedure In  one  class  of  cases  and  not  in 
another,  we  think  the  only  reasonable  con- 
struction i0  to  hold  that  it  applies  to  all 
cases  where,  under  recognized  principles  of 
law,  suits  may  be  instituted  against  nonresi- 
doit  defendants." 

The  statute  in  West  Virginia,  authorising 
seryice  of  process  upon  a  nonresident  by  pub- 
lication, does  not  specify  in  what  particular 
class  of  cases  such  serrice  is  authorized.  In 
this  respect  the  statutes  of  the  two  states  are 
similar.  There  was  no  statute  in  Texas  ex- 
pressly authorizing  a  court  to  proceed  by 
publication  to  enforce  a  yendor's  lien  against 
a  nonresident,  yet  the  United  States  court 
held  that  the  right  to  proceed  by  publication 
applied  to  such  a  suit,  because,  under  the 
recognized  principles  of  law  obtaining  in  that 
state,  the  court  had  jurisdiction  of  such  a 
suit  There  is  no  statute  In  this  state  ex- 
pressly authorizing  a  suit  to  remove  a  doud 
from  title,  but  under  the  well-recognized 
principles  of  law  which  obtain  tn  this  state, 
a  court  of  equity  has  Jurisdiction  of  such  a 
suit  brought  by  one  who  has  both  the  legal 
title  and  possession  of  the  land.  Therefore, 
the  analogy  between  the  two  cases  is  perfect, 
and  the  same  principle  may  be  properly  ap- 
plied to  both.  We  do  not  understand  any 
decision,  state  or  federal,  to  hold  that  equity 
is  dependent  upon  statute  for  Jurisdiction  to 
remove  a  doud  from  title  in  a  case  where 
the  plaintiff  Is  in  possession,  claiming  under  a 
valid  legal  title.  These  are  the  requisites  for 
original  equity  Jurisdiction  in  suits  to  quiet 
title,  and  equity  has  always  exercised  it,  for 
the  reason  that  the  law,  in  such  a  case,  af- 
forded no  remedy.  But  many  of  the  states 
have,  by  statutes,  provided  that  suits  in  eq- 
uity may  be  brought  to  settle  and  determine 
title  to,  and  interest  in,  land,  whether  the  ti- 
tle or  claim  be  legal  or  equitable,  and  with- 
out regard  to  possession.  And  it  is  upon  the 
construction  of  these  statutes  that  nearly  all 
of  the  cases  Involving  the  question  of  the 
right  of  a  court  to  make  a  binding  decree 
upon  service  by  publication  have  been  review- 
ed by  the  Supreme  Ck)urt  of  the  United  States. 
We  have  no  statute  in  West  Virginia  enlarg- 
ing the  Jurisdiction  of  equity  In  such  matters, 
nor  do  we  assert  that  equity  has  authority  in 
this  state  to  give  relief  in  a  proceeding  to 
quiet  title,  otherwise  than  is  derived  from  the 
general  equity  practice.  But  Inasmuch  as  it 
has  Jurisdiction  to  grant  relief  in  the  present 
case,  and  could  under  the  principles  of  orig- 
inal equity  practice  do  so,  without  the  aid  of 
statute,  provided  the  defendant  was  before 
the  court,  by  a  decree  operating  directly  up- 
on the  subject-matter,  the  statute  above  cit- 
ed (sections  11,  12  and  13  of  chapter  124) 
steps  in,  and  empowers  it  to  pronounce  such 
a  decree  upon  process  served  by  publication 
against  a  nonresident,  which  will  be  as  con- 
clusive of  his  right  in  the  land  as  if  he  had 
been  personally  before  the  court  4  Pom.  Eq. 
tt  1896-1399. 

The  next  question  relates  to  the  merits  of 


the  case.  Is  the  writing  a  contract  of  sale^  or 
Is  it  only  an  option?  This  depends  upon  its 
proper  construction.  The  writing  is  under 
seal,  and  after  describing  the  land,  under 
which  the  vein  of  coal  lies,  it  proceeds  as  fol- 
lows, viz.:  **The  coal  to  be  paid  for  as  fol- 
lows, at  the  rate  of  twenty-five  (|25)  dollars 
per  acre;  one  dollar  on  the  signing  of  this 
agreement  and  the  balance  on  payment  as  the 
party  of  tlie  first  part  elects.  The  deed  to 
be  made  for  the  above-described  tract  of  coal 
by  the  party  of  the  first  part,  their  heirs  or 
assigns,  on  15  days  notice  in  writing  by  the 
pari^  of  the  second  part,  his  heirs  or  assigns. 
A  good  deed  with  general  warranty  to  be 
made  whenever  the  unpaid  purchase  money 
Is  secured  by  bond  with  mortgage  on  the 
premises.  A  failure  of  the  party  of  the  sec- 
ond part  to  make  the  first  payment  within  30 
days  from  the  above  date  shall  render  this 
agreement  null  and  void.  The  full  amount 
for  the  above-described  coal  is  to  be  paid 
when  deed  is  made  as  above  stated.  It  is 
further  agreed  tiiat  the  second  party  has  the 
right  to  enter  in  and  under  the  above-describ- 
ed tract  of  land  to  mine  and  convey  away  the 
coal  in  this  as  well  as  other  coal  that  he  now 
owns  or  may  hereafter  secure  with  the  undis- 
puted right  of  roadways  and  not  be  responsi- 
ble for  any  damage  to  the  surface  nor  any- 
thing therein  nor  thereon  by  the  removal  of 
said  coal.  The  first  party  has  the  right  to 
drill,  mine,  or  bore  for  oU,  gas,  and  water. 
The  second  party  agrees  to  pay  for-  surveying 
and  abstract  of  title  when  same  is  accepted. 
First  party  agrees  to  seU  the  Pittsburg  vein 
of  coal  in  and  under  the  Kings  Run  Farm 
bounded  on  the  north  by  H.  &  J.  Brock,  east 
by  Devine,  south  by  R.  B.  Stephens,  west  by 
lands  of  Ruth  E.  Stephens,  containing  63 
acres  more  or  less,  at  the  same  rate,  terms 
and  conditions  as  set  forth  in  this  agreement 
for  the  purchase  of  coal." 

It  is  impossible  to  construe  the  agreement 
so  as  to  give  effect  to  all  of  Its  provisions. 
Some  of  them  irreconcilably  conflict  with 
others.  It  first  says,  after  reciting  that  $1  is 
to  be  paid  at  the  signing  of  the  agreement, 
that  the  balance  is  to  be  paid  as  Tennant 
may  elect  Relying  on  this  clause,  counsel 
for  appellant  insist  that  Fretts  was  not 
bound  to  make  any  payment,  or  teuder  of 
payment,  until  Tennant  should  elect  how 
much,  and  when  it  should  be  paid.  But  it 
also  contains  the  further  provision  that  Ten- 
nant was  to  make  deed  upon  15  days*  notice 
in  writing  by  Fretts,  or  his  assignee,  and  that 
deed  was  to  be  made  whenever  the  unpaid 
purchase  money  was  secured  by  bond  with 
mortgage  on  the  premises.  A  mortgage,  of 
course,  could  not  be  executed  until  Fretts, 
who  was  to  become  the  mortgagor,  had  ob- 
tained title,  and  title  was  not  to  be  conveyed 
until  after  Fretts  had  given  15  days'  notice 
to  Tennant  No  notice  was  ever  given,  and 
nothing  was  ever  paid,  except  the  $1.  The 
foregoing  provisions  contradict  each  other, 
and  both  caunot  be  given  effect  But  the 
clause  providing  for  a  forfeiture  of  the  con- 
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tract  In  the  event  Fretts  did  not  make  the  t 
casb  payment  within  30  days  from  Its  date, 
we  think,  clearly  indicates  that  the  writing 
was  considered  by  the  parties  as  an  option,- 
and  not  as  a  sale,  and  that  Fretts  had  30 
days  in  which  to  elect  whether  or  not  he 
would  accept.  It  is  true  the  writing  does  not 
specify  the  amount  of  the  cash  payment  to 
be  made  in  30  days.  The  cash  payment  can- 
not refer  to  the  $1,  because  that  was  express- 
ly provided  to  be  paid  at  the  signing  of  the 
agreement.  It  must,  therefore,  necessarily 
refer  either  to  a  certain  portion  of  the  pur- 
chase money,  the  amount  of  which  was  agreed 
*n  by  the  parties  but  not  expressed  in  writ- 
ing; or  It  must  refer  to,  and  include,  the 
whole  purchase  price.  It  is  unnecessary, 
for  the  purposes  of  this  case,  for  us  to  decide 
whether  it  referred  to  the  whole,  or  only  to  a 
part  of  the  price.  Because  it  follows,  that 
the  failure  of  fYetts  to  make  a  tender  of  it, 
whether  it  was  all  or  a  part,  within  the  30 
days,  rendered  the  contract  void.  If  no  cer- 
tain amount  in  fact  was  agreed  on  to  be  paid 
within  30  days,  Fretts  should  have  elected  to 
pay  the  whole  purchase  price,  if  he  would 
avoid  the  effect  of  this  forfeiture  clause; 
and  not  having  done  so,  all  his  rights  under 
the  agreement  ended.  Courts  of  equity  do 
not,  as  a  rule,  enforce  a  forfeiture,  where 
there  has  been  a  vested  right.  But  this  rule 
does  not  apply  to  a  case  where  the  contract 
itself,  under  which  the  parties  claim,  con- 
tains an  express  provision  forfeiting  a  right 
upon  the  happening  of  a  certain  contingency. 
Carney  v.  Barnes,  56  W.  Va.  581,  49  S.  E. 
423. 

After  this  suit  was  brought,  Allison  assign- 
ed back  to  Fretts  a  one-half  interest  in  the 
aforesaid  agreement  Fretts  appeared  to 
the  suit  by  counsel  and  demurred  to  the  bill ; 
Allison  made  no  appearance.  The  demurrer 
was  overruled  and  Fretts  filed  an  answer  In 
the  nature  of  a  cross-bill  praying  for  specific 
execution  of  the  contract.  Plaintiff  demur- 
red to  the  cross-bill,  and  the  court  sustained 
it  This  is  right  It  Is  evident  that  Fretts 
could  not  obtain  relief  without  making  Alli- 
son a  party,  even  assuming  that  his  cross- 
bill was  meritorious.  The  cross-bill,  on  Its 
face,  showed  that  Fretts  and  Allison  were 
Jointly  Interested  In  whatever  rights  were 
conferred  by  the  contract,  and  Allison  should 
have  Joined  in  the  application  to  the  court 
for  specific  execution,  or,  if  he  refused  to 
Join,  he  should  have  been  made  party  defend- 
ant In  a  suit  to  enforce  a  contract  all  per- 
sons interested  In  it  should  generally  be 
made  parties.  Waterman  on  Specif.  Perf.  f 
55 ;  Wilcox  V.  Pratt,  125  N.  T.  688,  25  N.  E. 
1091 ;  Woodward  v.  Clark,  15  Mich.  104.  It 
was  also  proper  to  sustain  the  demurrer  to 
the  cross-bill,  because  its  averments  did  not 
entitle  defendant  to  any  relief. 

The  decree  of  the  lower  court  holds  the 
writing  to  be  an  option  which  expired  at  the 
end  of  30  days  from  its  date,  and  canceled  it 


as  constituting  a  cloud  upon  plaintiffs'  title 
This  was  a  quasi  in  rem  decree,  and  one 
which  the  court  had  Jurisdiction  to  pro 
nounce.  Fretts  having  appeared  in  the  caust 
by  counsel,  the  court  could  render  a  personal 
decree  against  him  for  costs.  His  appear- 
ance, not  having  been  limited  to  the  one  spe- 
cial purpose  of  objecting  to  the  process,  or 
to  the  manner  of  its  service,  was  a  general 
appearance.  Frank  v.  Zeigler,  46  W.  Va. 
614,  33  S.  E.  761 ;  State  v.  Thacker  Coal  & 
Coke  Co.,  49  W.  Va.  140,  38  S.  B.  539. 

BYetts,  having  voluntarily  appeared  by 
counsel,  and  demurred  to,  and  answered 
plaintiffs'  bill,  is  estopped  from  denying  the 
court's  Jurisdiction  of  his  person.  Hunter  v. 
Stewart,  23  W.  Va.  549;  State  v.  Rawson,  25 
W.  Va.  23;  Giboney  v.  Cooper  ft  Cooper,  67 
W.  Va.  74,  49  S.  E.  939. 

There  is  no  error  in  the  decree,  and  it  will 
be  affirmed. 


(lU  Va.  70) 
CO?PERTHITB  v.  LOUDOUN  NAT.  BANK 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

9,  1910.) 

1.  E2VIDENCB  il  76*)— FAUiURB  TO  TBSTIFT— 
PSESUMFTIONS. 

When  defendant  can  by  his  own  testimony 
throw  light  upon  matters  necessary  to  Ids  de- 
fense and  peculiarly  within  his  own  knowledge 
if  the  fact  exists  and  he  falls  to 'testify,  the  pre- 
sumption is  raised  that  the  facts  do  not  exist. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  §  96 ;  Dec.  Dig.  $  76.*] 

2.  Trial  ({  105*)— Failubb  of  Defendant  to 
Testify— Wbitten  Statxicent— -Pbobativb 
Effect. 

'  Wliere  a  defendant  had  failed  to  testify, 
but  voluntarily  furnished  counsel  for  plaintiffs 
with  a  signed  statement  of  his  version  of  the 
transaction,  which  was  filed  in  the  case;  it  was 
entitled  to  its  natural  probative  effect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  260-266 ;   Dec.  Dig.  f  105.*] 

3.  B^audulent  Conveyances  (§  158*)— No- 
tice OF.  Fraud  — Actual  Notice- Bona 
Fide  Purchaser. 

One  purchasing  with  a  knowledp;e  of  facts 
sufficient  to  put  a  prudent  man  on  Inquii;:^,  or 
to  lead  one  of  ordinary  perception  to  infer 
fraud,  has  notice,  equivalent  to  actual  knowl- 
edge in  contemplation  of  law,  and  cannot  be 
deemed  a  bona  nde  purchaser. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  50(>-503 ;  Dec.  Dig. 
§  158.*! 

Appeal  from  Circuit  Conrt,  Loudoun 
County. 

Suit  by  the  Loudoun  National  Bank  and 
others  against  Henry  Copperthlte  and  oth- 
ers. Decree  for  plaintifits,  and  defendant 
Copperthlte  appeals.     Affirmed. 

Moore,  Barbour  &  Keith,  for  appellant. 
Cecil  Connor  and  E.  E.  Garrett,  for  appel- 
lees. 

WHITTLE,  J.  On  September  19,  1906.  the 
appellees,  who  are  creditors  of  Charles  W. 
Jenkins,  filed  a  bill  in  equity  in  the  circuit 
court  of  Loudoun  county  against  him  and  his 


•For  other  caset  lee  same  topic  and  Mction  NUMBER  In  Dec.  &  Am.  Diss.  1907  to  data,  *  Roporter  IndssM 
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ton,  Henry  G.  Jenkins,  and  Henry  Copper- 
thite,  tiie  appellant,  and  certain  trustees,  to 
set  aside  a  deed  of  bargain  and  sale  from 
Charles  W.  Jenkins  to  his  son,  by  which 
deed,  for  the  alleged  consideration  of  $2,500, 
he  conveyed  away  practically  the  whole  of 
his  personal  property,  consisting  of  live  stock, 
farming  implements,  and  an  undivided  in- 
terest in  the  wheat,  com,  hay,  and  other 
crops  then  growing  on  the  farm  of  which  he 
was  tenant — ^property  proved  to  be  of  the 
value  of  $5,000.  The  bill  also  sought  to  set 
aside  a  contemporaneous  deed  of  trust  by 
which  Henry  G.  Jenkins  conveyed  the  iden- 
tical property  to  trustees  to  secure  to  Cop- 
perthite  an  alleged  debt  of  $2,000,  evidenced 
by  note  payable  12  months  after  date,  with 
interest  at  6  per  cent,  payable  quarterly  at 
the  Farmers'  ft  Mechanics'  National  Bank 
of  Georgetown,  D.  O. 

The  bill  alleges  that  Charles  W.  Jenkins 
was  the  lessee  of  a  farm  containing  about 
800  acres  in  Loudoun  county.  Vs.;  that  he 
was  a  man  advanced  in  life,  with  a  wife  and 
large  family  of  children,  who  resided  with 
him  on  the  rented  farm,  dependent  upon  him 
for  support;  that  Henry  G.  Jenkins,  the  eld- 
est child,  was  22  years  of  age,  and  worked 
with  and  under  the  direction  and  control  of 
his  father;  that  he  had  accumulated  noth- 
ing, and  owned  no  estate  of  any  description; 
that  the  deed  from  the  father  to  the  son  was 
without  consideration,  and  made  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  the  grantor,  and  that  the 
son  participated  in  the  transaction  with  full 
knowledge  of  its  puri)ose;  that  if  it  should 
appear  that  the  check  of  Copperthite  for  $2,- 
000  was  drawn  payable  to  Henry  G.  Jenkins, 
and  indorsed  by  him  to  his  father,  who  got 
the  money  from  the  bank,  the  transaction 
w^as  colorable  merely,  and  that  Charles  W. 
Jenkins  Immediately  placed  the  money,  ei- 
ther directly  or  indirectly,  under  the  control 
of  Copperthite,  his  agent  or  trustee;  that  he 
paid  no  debts  with  the  money,  and,  if  Cop- 
perthite parted  with  his  cash,  it  was  done 
to  enable  Charles  W.  Jenkins  to  convert  his 
property  into  money,  to  hinder,  delay,  and 
defraud  his  creditors ;  that  the  execution  of 
the  bill  of  sale  and  deed  of  trust  were  parts 
of  the  general  scheme  to  enable  Charles  W. 
Jenkins  to  put  his  property  beyond  the  reach 
of  his  creditors;  that  $2,500  was  a  grossly 
inadequate  price  for  the  property,  and,  even 
if  Copperthite  actually  paid  the  $2,000,  the 
remaining  $500  were  never  paid. 

The  bill  prayed  for  an  injunction  and  a 
receiver,  and  that  the  bill  of  sale  and  deed 
of  trust  be  set  aside  as  fraudulent,  and  the 
property  sold  and  the  proceeds  applied  to 
the  payment  of  plaintiffs'  debts. 

An  injunction  was  granted  accordingly  and 
rules  awarded  against  the  defendants,  re- 
tamable  to  the  first  day  of  the  October  term 
of  the  court,  to  show  cause  why  a  receiver 
should  not  be  appointed  as  prayed  for.  At 
that  term  the  two  Jenkinses  and  Copperthite 


answered  the  bUl,  and  the  court  appointed 
a  receiver  to  take  possession  of  the  proper- 
ty. It  transpired,  however,  that  in  the  mean- 
time Charles  W.  Jenkins  and  Henry  G.  Jen- 
kins, in  utter  disregard  of  the  injunction 
order,  had  succeeded  in  carrying  off,  to  Wash- 
ington. City  and  elsewhere,  and  dlqxMBing  of, 
about  four^flfths  of  the  entire  property. 
They  also  evaded  process,  and  escaped  be- 
yond the  jurisdiction  of  the  court,  and  are 
still  fugitives  from  justice.  When  these  facts 
became  known  to  the  court,  it  expunged  their 
answers  from  the  record,  and  the  bill  as  to 
them  was  taken  for  confessed. 

After  the  case  had  been  argued  and  sub- 
mitted, the  trustees  filed  a  joint  answer,  con- 
taining a  general  denial  of  any  fraudulent 
purpose  on  their  part,  or  to  their  knowledge, 
in  connection  with  the  execution  of  the  deeds 
in  question.  Copperthite*s  answer  likewise 
contains  a  negation  of  the  charges  of  fraud ; 
but  the  answer  embodies  no  specific  respon- 
sive averment  that  he  is  a  bona  fide  pur- 
chaser, for  value  and  without  notice.  He 
states  that  he  has  no  means  of  knowing  of 
the  correctness  of  the  allegations  of  the  bill 
in  regard  to  the  Indebtedness  of  Charles  W. 
Jenkins,  or  as  to  his  farming  operations,  or 
the  property  owned  by  him,  his  business  an- 
tecedents, his  relations  with  his  son  and  oth- 
er members  of  the  family,  or  the  value  of 
the  personal  property  conveyed  to  the  son, 
except  that  he  considered  it  ample  security 
for  his  debt  He  further  states  that  Henry 
G.  Jenkins  applied  to  him  for  a  loan  of  $2,- 
000,  which  he  made,  being  satisfied  with  the 
se^rity  offered,  and  the  trust  deed  was  ac- 
cordingly executed.  He  admits  that  Henry 
G.  Jenkins  paid  him  $1,000  on  his  indebted- 
ness, which  he  represented  as  having  been 
derived  from  the  sale  of  some  of  the  trust 
property. 

In  a  subsequent  written  statement  filed  in 
the  case  by  counsel  for  the  ai^ellees,  he  ex- 
plains his  connection  with  the  transaction 
as  follows:  That  he  made  the  loan  of  $2,- 
000  to  Henry  G.  Jenkins  on  July  13,  1906,  by 
check  on  the  Farmers'  ft  Mechanics'  Bank  of 
Georgetown,  D.  C. ;  that  his  object  in  mak- 
ing the  loan  was  to  get  6  per  cent  on  his 
money,  and  the  loan  was  made  on  the  faith 
of  the  property;  that  he  had  several  times 
been  up  to  Charles  W.  Jenkins'  place  hunt- 
ing, and  knew  Henry  G.  Jenkins,  and  had 
seen  the  property;  tbnt  young  Jenkins  ap- 
plied to  him  for  the  loan  about  three  days 
before  it  was  effected,  and  he  requested  his 
Washington  attorney,  Miller,  to  prepare  the 
papers  to  secure  it 

Charles  W.  Jenkins  was  present  when  the 
mortgage  was  executed,  and  Copperthite  knew 
at  that  time  that  the  father  was  conveying 
his  property  to  his  son,  and  thought  that  he 
had  the  right  to  do  sa  He  did  not  know 
until  the  date  this  statement  was  prepared 
that  Jenkins  and  his  son  were  residing  in 
the  city  of  Washington;  nor  did  he  know 
that  any  part  of   the  farming  Implements 
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had  been  sold  by  either  of  the  parties,  though 
his  attorney,  Miller,  had  Informed  him  that 
the  property  was  advertised  for  sala  On 
September  20,  1906,  Henry  O.  Jenkins  paid 
him  $1,000  on  his  indebtedness  in  a  single 
note  of  that  denomination,  wliich  at  his  re- 
quest was,  by  Copperthite^s  direction,  indors- 
ed by  his  attorney,  Miller,  as  a  credit  on  the 
note.  At  the  date  of  this  payment  he  had  no 
occasion  to  employ  coonsel,  and  had  not  giv- 
en the  matter  of  the  loan  any  consideration, 
as  he  thought  it  was  safe  at  the  time  he 
made  it  Neither  Charles  W.  Jenkins  nor 
his  son  had  applied  to  him  for  leave  to  sell 
the  property,  and  it  was  not  his  intention 
to  force  a  sale.  He  did  not  deposit  the  $1,000 
bill  in  bank,  but  had  it  changed  into  frac- 
tional currency  for  use. 

It  was  proved  that  Oopperthite  was  a  man 
of  considerable  means,  and  that  he  gave  his 
check  for  $2,000  to  Henry  G.  Jenkins  on  the 
Farmers*  &  Mechanics*  National  Bank  of 
Georgetown,  D.  O.,  which  was  indorsed  by 
the  latter  to  Charles  W.  Jenkins  and  paid  to 
him  over  the  counter  of  the  bank  in  two 
notes  for  $1,000  each. 

The  circuit  court  held  that  the  deed  from 
Charles  W.  Jenkins  to  Henry  G.  Jenkins  was 
not  made  for  a  bona  fide  and  adequate  con- 
sideration, and  was  fraudulent  and  void  as 
to  the  plaintifl!s'  debts,  and  that  Oopperthite 
before  and  at  the  time  of  the  execution  of 
the  deed  of  trust  for  his  benefit  was  charge- 
able with  notice  and  had  knowledge  of  the 
fraud  of  both  Charles  W.  Jenkins  and  Henry 
G.  Jenkins,  and  participated  therein,  and  that 
neither  he  nor  bis  trustees  were  purchasers 
for  value  without  notice.  It  was,  therefore, 
decreed  that  both  deeds  were  null  and  void 
as  to  the  debts  of  the  plaintifb. 

The  fraud  in  this  transaction,  so  far  as 
Charles  W.  Jenkins  and  Henry  G.  Jenkins 
are  concerned,  is  so  flagrant  that  it  is  not 
and  cannot  be  denied,  and  it  is  only  neces- 
sary to  consider  that  brandi  of  the -case  as 
tending  to  affect  Oc^perthite  with  notice  of 
the  fraud  which  invalidated  the  title  of  his 
immediate  grantor. 

(Generally,  "when  a  defendant  can,  by  his 
own  testimony,  throw  light  upon  matters  at 
issue  necessary  to  his  defense,  and  peculiarly 
within  his  own  knowledge  if  the  fact  exists, 
and  falls  to  go  upon  the  witness  stand,  the 
presumption  is  raised,  and  will  be  given  ef- 
fect to,  that  the  facts  do  not  exist*'  Bastrop 
St  Bank  v.  Levy,  106  La.  586,  31  South.  164; 
Aragon  Coffee  Co.  v.  Rogers,  105  Ytu  51,  52 

0«  JS.  cMnS. 

It  is  true  the  force  of  this  implication,  with 
respect  to  the  failure  of  Copp^rthite  to  tes- 
tify is  to  some  extent  weakened  by  the  cir- 
cumstance that  he  voluntarily  furnished  coun- 
sel for  the  appellees  with  a  signed  statement 
of  his  version  of  the  transaction,  which  was 
filed  by  than  in  the  case,  and  was  thus  en- 
titled to  its  natural  probative  effect  Wilkin- 
8(m  V.  Jett,  7  Leigh,  115,  30  Am.  Dec.  493; 
Hubbard  v.  Allyn,  200  Mass.  166,  86  N.  E. 


856;  DamcA  v.  Carrol,  163  Mass.  404,  40  N. 
E.  185.  Nevertheless  the  fact  remains  that 
the  record  contains  no  denial  wider  oath  by 
Copperthite  of  any  of  the  grave  charges  af- 
fecting his  character  and  the  bona  fides  of 
his  conduct  in  this  regard.  Nor  has  any 
effort  been  made  to  relieve  the  situation  by 
proving  his  general  character  and  standing 
in  the  community  in  which  he  lives,  or  that 
of  his  attorn^.  Miller,  or  of  the  trustees  of 
his  own  selection*  one  of  whom  was  so  Il- 
literate that  he  made  his  mark  in  lieu  of 
signature  to  the  deed  of  trust  It  was  by  the 
instrumentality  of  these  parties  alone  that 
the  perpetration  of  this  fraud  was  made  pos- 
sible, and  it  was  incumbent  upon  them  to 
repel  the  unfavorable  inferences  to  be  drawn 
from  the  incriminating  circumstances  sur- 
rounding the  transaction  by  showing  their 
good  faith  and  ignorance  of  the  misconduct 
of  Charles  W.  Jenkins  and  his  son. 

There  is  no  direct  evidence  that  Copper- 
thite had  positive  knowledge  of  the  Intent  of 
the  elder  Jenkins  to  delay,  hinder,  or  defraud 
bis  creditors,  or  of  the  fraud  rendering  void 
the  title  of  his  grantor,  nor  is  such  actual 
knowledge  necessary.  In  law,  means  of  knowl- 
edge and  the  duty  of  using  such  means  is 
tantamount  to  actual  knowledge.  The  rule 
in  this  state  is  well  settled  that  "a  knowledge 
of  facts  sufiBLdent  to  excite  the  suspicions  of 
a  prudent  man  and  put  him  on  the  inquiry, 
or  to  lead  a  person  of  ordinaiy  perception  to 
infer  fraud,  or  the  means  of  knowing  by  the 
use  of  ordinary  diligence,  amounts  to  notice, 
and  is  equivalent  to  actual  knowledge  in  con- 
templation of  law.  The  nature  and  circum- 
stances of  the  transaction  may  sometimes  be 
such  as  must  apprise  the  grantee  of  its  char- 
acter and  object  •  •  •  Res  ipsa  loqui- 
tur. ♦  •  ♦  If  he  has  notice  sufficient  to 
put  him  on  the  inquiry,  he  cannot  be  deemed 
a  bona  fide  purchaser. 

This  statement  of  the  principle  In  Bump 
on  Fraud.  Con.  (4th  Bd.)  §  184,  is  quoted  with 
approval  by  Riely,  J.,  in  delivering  the  opin- 
W  of  this  court  in  Ferguson  v.  Daughtrey, 
04  Va.  806,  312,  26  S.  E.  822.  See,  also,  Hick- 
man V.  Trout,  83  Va.  478,  3  S.  B.  131;  Amer- 
ican V.  Mayo,  97  Va.  182,  33  S.  B.  523 ;  Fisch- 
er V.  Lee,  98  Va.  159,  35  S.  B.  441;  Newberry 
V.  Bank,  98  Va.  471,  36  S.  B.  515;  Anderson 
V.  Mossy  Creek,  etc.,  Co.,  100  Va.  420,  41  S. 
B.  854;  University  v.  Snyder,  100  Va.  567,  42 
S.  B.  337;  Flook  v.  Armentrout,  100  Va.  638, 
42  S.  B.  686.  For  other  Virginia  cases  on  the 
subject  of  fraudulent  conveyances,  see  mono- 
graphic note  to  Cochran  r.  Paris,  11  Grat 
348,  Va.  R.  Ann.  149. 

The  following  are  some  of  the  significant 
circumstances  tending  to  arouse  suspicion  In 
a  man  of  ordinary  prudence  and  to  put  him 
on  inquiry  as  to  the  bona  fides  of  the  trans- 
action between  Jenkins  and  his  son,  to  which 
we  invite  attention:  The  father  was  a  man 
advanced  in  life,  with  a  large  family  depend- 
ent upon  him  for  support;  and,  without  ex- 
planation sought  or  given*  in  the  midst  of 
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tbe  orop  year,  he  deprlres  himself  of  the 
meaiui  of  falfiUlng  his  contract  with  his  land- 
lord by  an  absolute  sale  of  nearly  all  his 
property,  Indnding  his  Interest  in  tiie  grow- 
ing crops,  to  an  inexperienced  and  impecuni- 
ous son,  who  had  but  recently  attained  his 
majority,  for  about  one-half  its  value.  Jen- 
kins and  his  family,  including  his  son,  Hen- 
ry, lived  in  Loudoun  county,  Va.  Copper- 
thite,  his  attorney.  Miller,  and  the  two  trus- 
tees, were  residents  of  the  city  of  Washing- 
ton. The  business  was  transacted  in  that 
city,  the  deed  of  bargain,  and  sale  and  the 
deed  of  trust  were  both  prepared  by  Copper- 
thite's  counsel,  and  he  was  fully  apprised  of 
the  source  of  the  son*s  title,  the  perfection  of 
which,  even  between  the  parties,  depended 
wholly  upon  him.  The  property,  which  was 
perishable  in  its  nature,  was  not  present  for 
inspection,  but  was  in  a  foreign  Jurisdiction, 
many  miles  distant  There  was  no  delivery 
of  the  possession  of  the  property  by  the  fa- 
ther to  the  son — ^indeed,  the  latter  had  no  use 
for  the  property,  no  provision  for  the  suste- 
nance of  the  live  stock,  and  no  place  in  which 
to  bestow  it  Copperthlte  was  acting  under 
the  advice  of  counsel,  and  knew  that  prop- 
erty on  leased  premises  was  liable  to  the 
landlord  for  rent.  Yet  he  made  no  inquiry  of 
the  landlord  concerning  the  rent  or  as  to 
what  share  of  the  growing  crops  the  tenant 
was  entitled.  He  knew  that  the  property 
was  liable  to  be  Incumbered  by  other  liens, 
which  the  records  in  the  clerk's  office  of  Lou- 
doun county  would  disclose,  but  made  no  ex- 
amination of  that  office,  though  dealing  with 
a  comparative  stranger,  who  lived  in  a  for- 
eign Jurisdiction.  He  made  no  specific  denial 
in  his  answer  of  the  allegation  that  the  $2,- 
000  gotten  on  his  check  was  placed  under  the 
control  of  himself,  his  agent,  or  trustees,  and, 
as  before  observed,  that  sum  was  paid  by 
the  bank  in  two  bills,  of  the  denomination  of 
$1,000  each.  It  was  shown  that  the  day  after 
the  bill  was  filed  the  son  paid  Copperthlte 
a  $1,000  note,  which  was  claimed  to  be  the 
proceeds  of  sale  of  part  of  the  property  in- 
cluded in  the  trust  deed.  It  is  probably  not 
an  unusual  circumstance  that  a  city  bank 
should  have  paid  Copperthite's  check  in  notes 
of  the  denomination  of  $1,000;  but  it  is 
highly  improbable  that  Henry  G.  Jenkins 
should  have  received  a  $1,000  bill  from  the 
indiscriminate  sale  of  personalty  of  the  char- 
acter included  In  the  trust  deed.  In  this  con- 
nection, also,  it  may  be  remarked  that  Cop- 
perthite*B  explanation  of  his  motive  in  be- 
coming a  party  to  the  transaction  was  to  ef- 
fect a  12  months  loan  of  $2,000  at  6  per  cent 
Yet  we  find  him  collecting  one-half  of  the 
debt,  ten  months  before  it  was  due  and  one 
day  after  the  bill  was  filed,  in  a  single  note 
of  $1,000, 

In  view  of  all  the  circumstances,  we  are  of 
opinion  that  the  circuit  court  was  warranted 
in  reaching  tbe  conclusion  that  the  appellant 


Henry  Copperthlte,  was  not  a  purchaser  of 
the  property  in  controversy  for  value  and 
without  notice  of  the  fraud,  rendering  void 
the  title  of  his  immediate  grantor. 

l?he  decree  appealed  from  must  therefore 
be  afiarmed. 

Afilrmed. 

HARRISON,  J.,  absent 

Oil  Va.  82) 

CHESAPBAKB  ft  O.  RY.  CO.  r.  WILLS. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9.  1910.) 

1.  Negugknob  (I  56*)— "Pboximate  Cau8«.** 

The  "proximate  cause"  of  an  injury  is  that 
act  which  directly  produced,  or  concurred  direct- 
ly in  producing,  Uie  injury  in  a  natural  and 
continuous  sequence  unbroken  by  any  new  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §|  69,  70 ;   Dec.  Dig.  S  m* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6»  pp.  6T5&-57e9;   vol.  8,  p.  7771.] 

2.  Cabbiebs  (S  839*)— Injubies  to   Fassen- 

QEBS— NEOLIOENCB— PROXntATB  CAUSE. 

The  act  of  a  passenger  who  boarded  the 
wrong  train  through  the  actionable  negligence 
of  the  carrier  failing  to  inform  passengers  of 
the  movements  and  destination  of  trains,  in 
alighting  while  the  train  was  in  motion,  with- 
out being  directed,  advised,  or  encouraged  so  to 
do,  by  tne  trainmen,  was  the  act  of  a  respon- 
sible agent  intervening  between  the  nezligence 
of  the  carrier  and  the  injury  sustained  while 
alighting,  precluding  a  recovery  therefor. 

[E)d.  Note.— For  other  cases,  see  Carriexs^ 
Cent  Dig.  f  1353 ;    Dec  Dig.  |  839.*] 

3.  Appeal  and  Qbbob  (|  1175*)— Disposition 
OF  Case  on  Appeal. 

Where  plaintiff  filed  on  his  own  motion  an 
amended  declaration  after  the  court  had-  im- 

STOperiy  overruled  a  demurrer  to  the  original 
eclaration,  and  therein  restated  his  cause  of  ac- 
tion in  the  light  of  the  objections  urged  to  the 
original  declaration,  the  court  will  presume  that 

Elaintiff  has  made  the  strongest  presentation  of 
is  case  which  the  facts  permit^  and  that  it 
could  not  be  bettered  if  leave  were  given  to 
amend,  and,  entering  the  judgment  which  tiie 
trial  court  should  have  entered,  will  sustain  the 
demurrer  and  enter  judgment  for  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4587 ;   Dec  Dig.  {  1175**] 

Error  to  Circuit  Court,  Orange  County. 

Action  by  J.  Reid  Wills  against  the  Chesa- 
peake &  Ohio  Railway  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  rendered. 

Williams  ft  Browning,  for  plaintiff  in  er- 
ror.   P.  W.  Simms,  for  defendant  in  error. 

KEITH,  P.  The  defendant  in  error 
brought  suit  against  the  plaintiff  In  error  to 
recover  for  an  Injury  sustained  in  alighting 
from  one  of  its  trains.  There  was  a  demur- 
rer to  the  declaration  and  to  each  of  its 
three  counts,  which  the  court  overruled,  and 
upon  a  trial  before  a  jury  there  was  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff, 
to  which  a  writ  of  error  was  awarded. 

The  only  error  assigned  which  we  shall 
find  it  necessary  to  consider  is  to  the  ruling 


•For  other  cases  lOO  same  tople  and  ■ecUon  NUMBBR  in  Dec.  ft  Am.  DlgB.  1907  to  date,  *  Reporter  Indezea 
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•f  the  court  upon  the  demurrer  to  the  dec- 
laratioxL 

The  first  declaration  filed  was  demurred  to, 
grounds  of  demurrer  were  assigned  and* ar- 
gued, and  the  judge  of  the  court  entered  an 
order  overruling  the  demurrer.  Thereupon 
the  plalntifiT,  upon  his  own  motion,  was  per- 
mitted to  amend  the  declaration,  and  tlie 
defendant  demurred  to  the  amended  declara- 
tion and  each  count,  which  demurrer  was 
also  overruled  by  the  court 

The  first  count  states  that  the  plaintiff,  on 
the  13th  of  July,  1907,  was  a  passenger  on 
the  defendant's  railway,  to  be  carried  from 
its  station  at  Gordonsville  to  Louisa,  in  this 
state,  f pr  a  certain  fbre  which  was  paid ;  that 
It  was  the  duty  of  the  d^endant,  with  due 
and  proper  care  and  reasonable  diligence,  to 
carry  the  plaintiff  safely ;  but  that  It  so  care- 
lessly and  negligently  managed  its  passenger 
trains  that  it  misled  the  plaintiff  and  caused 
him  to  get  upon  a  train  that  was  not  bound 
in  the  direction  that  he  wished  to  go,  but  in 
an  opposite  and  contrary  direction ;  and  that 
immediately  upon  getting  on  board  said  train 
the  defendant  then  and  there  started  it  and 
wrongfully  carried  the  plaintiff  away  from 
his  true  destination  on  a  journey  different 
from  that  upon  which  It  was  the  duty  of  the 
defendant  to  carry  him ;  whereupon,  immedi- 
ately upon  the  starting  of  the  train,  the 
plaintiff  perceived  that  he  was  being  carried 
by  defendant  away  from  his  destination,  and 
he  ran  at  once  to  the  exit  of  the  passenger 
coach  in  which  he  was,  and  when  the  train 
had*  not  attained  any  speed,  but  was  moving 
very  slowly,  the  plaintiff  then  and  there  at- 
tempted to  alight  therefrom,  and  did  not  ap- 
prehend, nor  would  any  ordinary,  careful, 
and  prudent  man  have  apprehended,  under 
like  circumstances,  any  danger  from  alight- 
ing ;  and  while  thus  attempting  to  alight  the 
plaintiff  was  thrown  under  the  train  by  the 
careless  and  negligent  conduct  and  manage- 
ment of  the  defendant  in  carrying  him  away 
from  his  destination,  by  reason  whereof  one 
of  the  legs  of  the  plaintiff  was  crushed  and 
broken  so  that  amputation  became  neoessary. 

The  second  and  third  counts  state  the 
same  cause  of  action,  and  enter  into  details 
setting  out  the  manner  in  wlilch  the  plaintiff 
had  been  misled  into  taking  a  train  going 
in  the  opposite  direction  to  that  in  which  he 
desired  to  go,  carrying  him,  in  fact,  to  the 
west,  when  his  point  of  destination  was  di- 
rectly to  the  east  When  It  comes,  however, 
to  narrate  what  occurred  when  he  discover- 
ed that  he  was  being  taken  away  from  his 
true  destination,  his  own  conduct  is  describ- 
ed in  the  second  and  third  counts  substan- 
tially as  was  done  in  the  first  count 

It  may  be  conceded,  in  the  view  that  we 
take  of  this  case,  that  the  railroad  company 
was  guilty  of  actionable  negligence  in  permit- 
ting such  confusion  in  the  movement  of  its 
trains  to  exist  at  Gordonsville  as  misled  the 
plaintiff,  acting  with  reasonable  prudence 
and  caution*  into  entering  the  wrong  train. 


It  may  be  conceded  that  it  was  the  duty  of 
the  defendant  to  exercise  reasonable  care 
and  caution  so  to  Inform  passengers  as  to 
the  movement  and  destination  of  its  trains 
as  to  enable  those  wishing  to  entrain  to  en- 
ter the  train  which  would  take  them  to  the 
point  they  wished  to  reach.  It  may  be  fur- 
ther conceded  that  for  the  failure  to  perform 
that  duty  the  railroad  company  was  re- 
sponsible for  whatever  loss  or  damage  the 
passenger  sustained,  which  could  be  reason- 
ably expected  to  result  from  such  negligent 
act  When,  therefore,  the  plaintiff  found 
himself  moving  in  a  direction  the  opposite  of 
that  in  which  he  wished  to  go,  he  had,  in 
the  case  supposed,  a  complete  right  of  action 
against  the  defendant  company  to  recover 
the  damages  fiowlng  from  the  breach  of  the 
duty  owed  to  him  by  the  railroad  company. 

But  that  is  not  the  injury  for  which  this 
suit  was  brought  The  plaintiff,  Ending  him- 
self moving  from  instead  of  toward  his  home, 
went  at  once  to  the  door  of  the  car  and  un- 
dertook to  alight  from  the  train  while  in  mo- 
tion, and  suffered  the  injury  which  resulted 
in  the  amputation  of  his  leg.  It  does  not  ap- 
pear from  the  declaration  that  the  defendant 
directed,  requested,  encouraged,  or  suggested 
that  the  plaintiff  should  step  from  the  car 
while  in  motion.  It  does  not  appear  from 
the  declaration  that  the  defendant  was  ad- 
vised in  any  manner  of  the  situation  In 
which  the  plaintiff  found  himself.  He  acted 
solely  upon  his  own  responsibility  in  alight- 
ing from  the  train,  and  that  act  was  the 
proximate  cause  of  the  injury  which  he  re- 
ceived, and  the  negligent  conduct  of  the 
railroad  company  in  causing  him  to  enter  the 
wrong  train,  conceding  that  it  was  guilty  of 
negligence,  was  the  remote  cause. 

In  Shearman  &  Redfield  on  Negligence^  I 
26^  it  is  said:  '^he  proximate  cause  of  an 
event  must  be  understood  to  be  that  which 
in  a  natural  and  continuous  sequence,  un- 
broken by  any  new,  independent  cause,  pro- 
duces that  event,  and  without  which  that 
event  would  not  have  occurred.  Proximity 
in  point  of  time  or  space,  however,  is  no  part 
of  the  definition.  That  is  of  no  importance, 
except  as  it  may  afford  evidence  for  or 
against  proximity  of  causation;  that  is,  the 
proximate  cause  which  is  nearest  in  the  or- 
der of  responsible  causation." 

At  section  28,  the  same  author  says:  ••Very 
great  difficulty  has  been  found  In  determining 
what  damages  should  be  considered  as  fiow- 
lng, in  a  •natural  and  continuous  sequence,' 
from  an  act  of  negligence,  especially  when  it 
is  not  a  matter  of  contract  liability.  On  the 
one  hand,  it  has  been  maintained  that  in  cas- 
es of  tortious  negligence,  the  defendant  should 
be  held  responsible  for  all  damages  which  do 
in  fact  result  from  his  wrongful  acts,  wheth- 
er they  could  have  been  anticipated  or  not 
On  the  other  hand.  It  has  been  maintained 
that  he  should  not  be  held  responsible  for  any 
damages  except  such  as  he  could,  in  the  ex- 
ercise of  reasonable  foresight  have  foreseen 
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as  the  probable  consequence  of  his  act  As 
a  middle  ground,  it  has  been  asserted  that  he 
should  be  made  responsible  ifor  such  damage 
as  is  known  \xy  common-experience  to  usually 
follow  sudi  a  wrongful  act  The  weight  of 
authority  seems  to  be  decidedly  against  hold- 
ing the  defendant  liable  for  all  the  actual 
consequences  of  his  wrongful  act%  when  they 
are  such  as  no  human  being,  even  with  the 
fullest  knowledge  of  the  circumstances,  would 
have  cohsidered  likely  to  occur ;  and,  on  the 
other  hand,  the  best  authorities  seem  to  be 
quite  opposed  to  the  theory  that  he  should 
be  held  liable  only  for  such  consequences  as 
he  ought  himself  to.  have  foreseen.  So  much 
difficulty,  indeed,  has  been  felt  in  attempting 
to  lay  down  a  rule  to  cover  all  possible  oases, 
that  some  of  the  ablest  judges  have  declined 
to  state  any  fixed  rule,  and  have  indicated  a 
disposition  to  leave  all  doubtful  cases  to  the 
jary.  The  practical  solution  of  this  question 
appears  to  us  to  be  that  a  person  guilty  of 
negligence  should  be  held  responsible  for  all 
the  consequences  which  a  prudent  and  ex- 
perienced man,  fully  acquainted  with  all  the 
circumstances  which  in  fact  existed  (whether 
they  could  have  been  ascertained  by  reason- 
able diligence  or  not),  would,  at  the  time  of 
the  negligent  act,  have  thought  reasonably 
possible  to  follow,  if  they  had  occurred  to  his 
mind-" 

In  32  Cyc.  p.  745,  several  definitions  of 
'proximate  cause"  are  given,  among  them  as 
follows:  "An  act  which  directly  produced  or 
concurred  directly  In  producing  the  injury; 
that  from  which  the  effect  might  be  expected 
to  follow  without  the  concurrence  of  any  un* 
usual  circumstances;  that  which  immediate- 
ly precedes  and  produces  the  effect,  as  dis- 
tinguished from  a  remote,  mediate,  or  predis- 
posing cause;  that  which  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new 
cause,  produced  that  event  and  without  which 
that  event  would  not  have  occurred." 
In  8  Am.  &  Eng.  Ency.  L.  p.  571,  it  is  said: 
"In  the  law  of  damages  the  proximate 
cause  of  an  injury  may  in  general  be  stated 
to  be  that  act  or  omission  which  immediately 
causes  or  fails  to  prevent  the  injury ;  an  act 
or  omission  occurring  or  concurring  with  an- 
other, where,  had  it  not  happened,  the  injury 
would  not  have  'been  inflicted,  notwithstand- 
ing the  latter.  Where  an  efficient  producing 
cause  for  injuries  is  found,  it  will  be  consid- 
ered the  proximate  cause,  unless  another 
cause  or  causes,  not  incident  to  but  inde- 
pendent of  it,  are  shown  to  have  intervened 
and  produced  the  injury.  The  question  must 
always  be,  therefore,  whether  there  was  any 
intermediate  cause  disconnected  from  the  pri- 
mary act  and  self-operating,  which  produced 
the  injury ;  an  inquiry  to  be  answered  in  ac- 
cordance with  common  understanding.  Where 
this  question  can  be  answered  in  the  af- 
firmative, the  independent  and  intervening 
cause  will  be  regarded  as  the  proximate 
cause,  and  the  author  of  the  original  act  dis- 
eharged.    •    •    • 


*The  primary  cause  may  be  the  proximate 
cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments.  It  is  not  es- 
sential, therefore,  for  a  plaintiff  to  show  that 
an  act  claimed  to  have  been  the  proximate 
cause  of  a  certain  result  was  the  only  cause. 
It  is  sufficient  if  It  be  established  that  the 
defendant's  act  produced  or  set  in  motion  oth- 
er agencies,  whidi  in  turn  produced  or  con- 
tributed to  the  final  result  Where,  however, 
the  connection  is  not  Immediate  between  the 
injurious  act  complained  of  and  the  conse- 
quence, such  nearness  in  the  order  of  events 
and  closeness  in  the  relation  of  cause  and 
effect  must  subsist  that  the  Infiuence  of  the 
injurious  act  predominates  over  that  of  other 
causes  and  concurs  to  produce  the  conse- 
quence." 

These  principles  are  in  accordance  with  the 
decisions  of  this  court 

In  Fowlkes  v.  Southern  R.  Co.,  96  Va.  742, 
32  S.  E.  464,  it  was  said:  "That  the  defend- 
ant was  guilty  of  negligence  is  conceded,  and 
that  it  is  liable  in  damages  for  the  direct 
consequences  of  that  negligence  is  also  con- 
ceded. •  •  •  It  is  not  only  requisite  that 
damages,  actual  or  inferential,  should  be  suf- 
fered, but  this  damage  must  be  the  legitimate 
sequence  of  the  thing  amiss.  The  maxim  of 
the  law  here  applicable  is  that  in  law  the 
immediate,  and  not  the  remote,  cause  of  any 
event  is  regarded.  In  other  words,  the  law 
always  refers  the  Injury  to  the  proximate, 
not  to  the  remote,  cause.  If  an  injury  has  re- 
sulted in  consequence  of  a  certain  wrongful 
act  or  omission,  but  only  through  or  by  means 
of  some  Intervening  cause,  from  wiiich  last 
cause  the  injury  followed  as  a  direct  and  im- 
mediate consequence,  the  law  will  refer  the 
damage  to  the  last  or  proximate  cause,  and 
refuse  to  trace  it  to  that  which  was  more  re- 
mote. To  the  proximate  cause  we  may  usu- 
ally trace  consequences  with  some  degree  of 
assurance,  but  beyond  that  we  enter  a  field 
of  conjecture  where  the  uncertainty  renders 
the  attempt  at  exact  conclusions  futile.  If 
the  wrong  and  the  resulting  damage  are  not 
known  by  common  exx)erience  to  be  naturally 
and  usually  in  sequence,  and  the  damage  does 
not  according  to  the  ordinary  course  of 
events,  follow  from  the  wrong,  then  the 
wrong  and  the  damage  are  not  sufficiently 
conjoined  or  concatenated  as  cause  and  effect 
to  support  an  action/' 

And  in  Scheffer  v.  Railroad  Co.,  105  U.  S. 
249,  26  L.  Ed.  1070,  Mr.  Justtce  Miller  said: 
"To  warrant  the  finding  of  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  as  the 
proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen 
in  the  light  of  the  attending  circumstances." 

In  Jammison  v.  Chesapeake,  etc.,  R.  Co., 
92.  Va.  327,  23  S.  a  758,  53  Am.  St  Rep. 
813,  it  was  held  that,  if  a  passenger  train 
falls  to  stop  at  a  station  to  which  a  passen- 
ger has  purchased  a  ticket  it  is  the  duty  of 
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the  passenger  to  retain  his  seat  until  he  ar- 
rives at  the  next  station  at  which  the  train 
stops;  and,  if  he  feels  aggrieved,  to  institute 
his  action  against  the  company  for  any  loss 
or  injury  he  may  have  sustained  by  reason  of 
the  failure  to  stop  the  train  at  the  proper 
station.  But  If  he  fails  to  do  this,  and,  in 
passing  from  one  coach  to  another  in  search 
of  the  conductor  to  get  him  to  stop  the  train, 
he  is  thrown  from  the  train  and  injured,  his 
negligence  is  the  proximate  cause  of  the  In- 
Jury,  and  he  cannot  recover  damages  of  the 
company  therefor. 

In  this  case  the  negligence  of  the  railroad 
company  consisted  in  such  acts  of  omission 
and  commission  alleged  in  the  declaration  as 
resulted  in  the  plaintifiT  getting  upon  the 
wrong  train,  and  upon  the  authority  of  the 
case  just  cited  there  was  an  ample  remedy  for 
whatever  wrong  he  had  sustained  by  reason 
of  the  defendant's  negligence.  The  direct 
and  efficient  cause  of  the  injury  for  which 
this  suit  was  brought  was  the  alighting  from 
the  train  while  in  motion.  In  that  act  the 
railroad  company  had  no  part  As  we  have 
seen,  the  declaration  does  not  aver  that  any 
agent  of  the  company  directed,  advised,  en- 
couraged, or  even  had  knowledge  of  the 
plaintifTs  intention  to  alight  from  the  train ; 
so  that,  between  the  negligent  act  of  the  rail- 
road company  and  the  injury  suffered  by  the 
plaintiff,  there  was  the  Intervening  act  of  a 
responsible  agent,  that  responsible  agent  be- 
ing the  plaintiff  himself.  While  the  plaintiff 
as  a  result  of  the  defendant's  negligence  had 
taken  the  wrong  train,  but  was  in  a  place  of 
safety  and  of  his  own  accord  alighted  from  the 
train,  it  cannot  be  said  that  the  injury  which 
he  then  received  was  the  natural  and  contin- 
uous sequence,  unbroken  by  any  new  or  in- 
depend^it  cause,  of  the  negligence  of  the  de- 
fendant which  caused  him  to  enter  the  wrong 
train.  . 

For  these  reasons,  we  are  of  opinion  that 
the  demurrer  to  the  declaration  and  each 
count  thereof  should  have  been  sustained; 
and,  in  view  of  the  fact  that  the  plaintiff  fil- 
ed a  declaration  to  which  the  defendant  de- 
murred and  the  court  overruled  the  demur- 
rer, and  that  the  plaintiff  then,  of  his  own 
motion,  filed  an  amended  declaration,  in 
which  he  restated  his  cause  of  action,  in  the 
light  of  the  objections  which  had  been  urged 
to  his  original  declaration,  it  is  to  be  pre- 
sumed that  he  has  made  the  strongest  presen- 
tation of  his  case  which  the  facts  permit, 
and  that  it  could  not  be  bettered  if  leave 
were  given  to  amend;  and  this  court,  enter- 
ing such  Judgment  as  the  circuit  court  ought 
to  have  rendered,  wUl  sustain  the  demurrer 
and  enter  a  final  Judgment  for  the  plaintiff 
in  error. 

Reversed. 

BUCHANAN,  J.,  absent 


WHITTLE,  J.  I  concur  In  the  result 
reached  by  the  President  in  this  case.  Bat  I 
am  of  opinion  that  neither  the  original  nor 
amended  declaration  states  a  case  of  acticHi- 
able  negligence  against  the  defendant 

(HI  Va.  41) 

OHESAPBAKE  &  O.  RY.  CX).  v.  PARIS' 

ADM'R. 

(Supreme  Oourt  of  Appeals  of  Yliginiflu     Jane 

3»  1910.) 

1.   OaBBIBBS    (t    d04^>-OABBIAGE    OV    PaSSEN- 
GBBS— CaBB  as  TO   PKBSONS  AOOOUPANYINO 

-  Passbngeb. 

One  who,  according  to  a  custom,  goes  to  a 
railway  station  to  assist  a  passenger  in  enter- 
ing or  leaving  a  train,  is  an  invitee  to  whom 
the  carrier  owes  the  duty  of  ordinary  care  and, 
if  he  enters  the  train  and  his  purpose  is  known, 
the  carrier  must  give  him  a  reasonable  time 
within  which  to  leave  the  train;  but  if  his  pur- 
pose is  not  known,  and  there  are  no  circum* 
stances  to  put  the  carrier  upon  notice,  the  car- 
rier is  not  bound  to  hold  the  train  until  he  has 
had  time  to  alight,  nor  to  notify  him  before  tiie 
train  starts. 

[£2d.  Note.— For  other  cases,  see  Oarrlers, 
Cent  Di?.  |l  110^  1110-1114^  112^  1242 ;  Dec 

2.  Appeal  and   Dbbob  (f  1002^)— Review-* 
Findings— Oonfligung  Bvidencb. 

A  verdict  ui>on  conflicting  evidence  cannot 
be  disturbed  on  writ  of  error,  if  there  is  suffi- 
cient evidence  to  sustain  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  §§  893&-d837;  Dec.  Pig.  I 
1002.*] 

3.  Gabbiebs   (S    339*)  — Injubt   to    Invitee 

AXIGHTINO  FROM  GaB— NEOLIGENCIfi. 

Where  a  person  accompanying  his  daughter 
to  a  train  'npon  which  she  was  a  passenger, 
though  the  carrier  negligently  started  tne  train 
before  he  had  time  to  aJlght,  its  negligence  in 
such  respect  had  ceased  to  operate  when  he  at* 
tempted  to  alight  from  the  moving  train  of  his 
own  accord,  and  his  voluntary  act  in  doing  so 
was  the  proximate  cause  of  his  resultant  infury, 
and  the  carrier  was  not  liable  therefor,  thou^ 
the  brakeman  in  attempting  to  restrain  his 
alighting  may  have  unbalanced  him  and  thereby 
contributed  to  his  injury. 

[£3d.  Note.— For  other  cases,  see  Garners, 
Cent  Dig.  §  1353 ;  Dec  Dig.  {  S39.*] 

4.  Negligence  .  (i  136*)— Question  op  Law 
AND  Fact, 

Negligence,  whether  contributory  or  other- 
wise, is  a  mixed  question  of  law  and  fact,  if  the 
facts  are  doubtful,  or  about  which  reasonable 
men  may  differ;  their  determination  beine  for 
the  jury,  but,  if  undisputed,  the  qnestion  beinc 
for  the  court 

[Ed.  Note.— For  other  cases,  see  Ne^ligenee^ 
Gent.  Dig.  St  277-358 ;    Dec.  Dig.  t  13a*] 

Buchanan  and  Whittle,  JJ.,  dissenting. 

Elrror  to  Glrcait  Oonrt,  Angasta  Gonnty. 

Action  by  James  £L  Paris'  administrator 
against  the  Ghesapeake  &  Ohio  Railway  Gom- 
pany.  Judgment  for  i^aintifr,  and  defend- 
ant brings  error.    Reversed. 

R.  L.  Parrish  and  J.  M.  Perry,  for  plain- 
tiff In  error.  Gbarles  &  Duncan  Gurry  and 
Harry  St  Geo.  Tucker,  for  defendant  in  error. 


•For  other  cases  see  same  topic  and  lectlon  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  datfe,  ft  Reporter  Indexes 
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KBITH,  P.  This  l8  the  second  time  this 
case  has  been  before  this  court  In  the  opin- 
ion upon  the  former  writ  of  error,  the  dr- 
cumstances  under  which  the  death  of  the 
plaintilTs  decedent  occurred,  as  they  then 
appeared  from  t^e  record,  are  stated,  and 
upon  the  case  then  maxle  it  was  held  that  the 
yerdict  of  the  juiy  against  the  railway  com- 
pany could  not  be  sustained,  and  the  cause 
was  remanded  for  a  new  trial.  See  107  Va. 
408--111,  59  S.  B.  898.  Upon  the  next  trial 
there  was  a  demurrer  to  the  eyldence  and 
Judgment  for  the  plaintiff  again.  To  that 
Judgment  this  writ  of  error  was  awarded. 

The  duty  of  a  railway  company  to  a  per^ 
son  who,  in  conformity  to  a  custom  acqui- 
esced in  by  the  carrier,  goes  to  a  railway 
station  to  assist  a  passenger  In  entering  or 
leaying  the  train,  is  declared.  It. was  held 
that  such  a  person  is  an  invitee  to  whom  the 
carrier  owes  the  duty  of  ordinary  care  to 
see  that  he  is  not  injured,  and  that,  if  he 
enters  the  train  and  his  purpose  is  known. 
It  is  the  duty  of  the  carrier  to  give  him  a 
reasonable  time  within  which  to  leave  it; 
but  if  his  purpose  Is  not  known,  and  there 
are  no  circumstances  to  put  the  carrier  upon 
notice,  then  the  carrier  is  not  bound  to  hold 
the  train  till  he  has  had  time  to  alight,  or 
to  notitj  him  before  the  train  starts. 

Upon  the  former  writ  it  was  not  shown 
that  the  railway  company  had  notice  that 
Hie  deceased  was  merely  assisting  his  daugh- 
ter on  the  train  when  he  entered  the  car. 
The  want  of  such  notice,  direct  or  circum- 
stantial, was  held  on  the  former  writ  to  re- 
lieve the  railway  company  from  the  charge 
of  negligence  in  starting  its  train  before  the 
plalntUTs  decedent  had  gotten  off.  Upon  the 
last  trial,  on  this  point  the  case  was  dlffer^it 
Two  witnesses  testified  that  the  plaintiff's 
decedent,  when  he  entered  the  car,  inquired 
of  a  brakeman  if  he  would  have  time  to  take 
his  daughter's  dress  suit  case  into  the  car,  set 
it  down,  and  get  off  before  the  train  started, 
and  was  told  that  he  would,  to  "go  ahead." 
That  It  had  such  notice,  or  that  there  was 
any  such  inquiry  made,  is  denied  by  the  rail- 
way company,  and  the  preponderance  of  evi- 
dence, direct  and  circumstantial,  is  in  favor 
of  its  contention ;  but  on  a  demurrer  to  evi- 
dence the  testimony  of  the  two  witnesses  to 
the  contrary  must  be  taken  as  true.  The  evi- 
dence of  the  plaintiff  tended  further  to 
prove  that  the  deceased,  when  he  assisted 
his  daughter  upon  the  train,  foxmd  her  a  seat 
about  the  middle  of  the  car,  placed  the  dress 
suit  case  on  the  seat  with  her,  told  her  good- 
bye, and  started  to  leave  the  train,  but  was 
delayed  in  getting  off  because  of  the  crowded 
condition  of  the  car  and  the  narrow  passage 
through  which  he  had  to  or  did  pass  In  mak- 
ing his  way  to  the  platform  of  the  car ;  that 
when  he  reached  the  platform  it  was  crowd- 
ed, and  persons  were  still  getting  on  the 
train  with  bundles ;  that  he  asked  the  brake- 
man  not  to  start  the  train  until  he  could 
get  off;  that  he  was  diligent  In  his  effort  to 


get  off;  that  ^e  day  d  the  accident  was 
Saturday  before  Ghrlistmas,  which  came  on 
Monday;  that  the  train  was  a  local  train, 
crowded  when  it  reached  Staunton,  many  of 
whose  passengers  were  getting  off;  that  a 
large  crowd  there  boarded  the  train;  that 
the  train's  usual  stop  at  that  station  was  five 
minutes ;  that  it  only  stopped  the  usual  time 
that  day ;  that,  although  the  train  was  mov- 
ing slowly  when  the  deceased  got  on  the 
steps  to  alight,  he  could  have  done  so  suc- 
cessfully but  for  the  interference  of  a  brake- 
man,  who  grabbed  him  and  then  let  him  go, 
unbalancing  him,  and  thus  preventing  him 
from  alighting  safely. 

Upon  all  material  points  the  evidence  of 
the  railway  company  is  directly  In  Qonfllct 
with  that  of  the  plaintiff,  and  upon  most  of 
them  preponderates.  While  upon  the  whole 
evidence  the  jury,  as  it  seems  to  us,  ought 
to  have  found  a  verdict  for  the  defendant, 
yet,  as  the  evidence  was  conflicting,  the  ver- 
dict of  the  jury  cannot  be  Interfered  with, 
if  there  was  sufficient  evidence  to  sustain  it 

We  do  not  think  the  act  of  the  brakeman, 
as  testified  to  by  the  plaintiff's  witnesses, 
makes  out  a  case  of  negligence  against  the 
railway  company.  As  was  said  in  the  opinion 
of  the  court  on  the  former  writ  of  error.  It 
was  the  brakeman's  duty  to  have  attempted 
to  protect  the  plaintiff's  intestate  from  dam- 
age incident  to  his  stepping  off  a  moving 
train,  and.  If  perchance  disaster  attended  his 
efforts  in  that  regard,  the  master  cannot  be 
held  answerable  in  damages  for  the  fortui- 
tous result 

The  case  made  by  the  evidence.  It  may  be 
conceded,  shows  that  the  railway  company 
was  negligent  in  failing  to  give  Paris  a  rea- 
sonable time  within  whi<^  to  leave  the  train. 
The  fact  remains,  however,  that  in  attempt- 
ing to  alight  from  a  moving  train  he  was  the 
author  of  his  own  wrong. 

Negligence,  whether  contributory  or  oth- 
erwise, is  a  mixed  question  of  law  and  fact 
If  the  facts  be  doubtful,  or  about  which  rea- 
sonable men  may  differ,  their  determination 
becomes  a  question  for  the  jury;  but,  where 
the  facts  are  undisputed,  the  law  applicable 
to  them  is  a  question  for  the  court. 

The  decided  cases  with  reference  to  alight- 
ing from  moving  trains  are  almost  without 
number.  Many  of  them  deal  with  passen- 
gers alighting  from  street  cars,  and  it  is  al- 
most universally  held  that  to  alight  from  a 
slowing  moving  street  car  is  not  negligence 
per  se.  Where  a  passenger  is  invited  to 
alight  by  an  officer  of  the  train,  or  is  told 
that  he  may  do  so  in  safety,  the  cases  hold 
that  circumstance  to  justify  his  action,  pro- 
vided the  train  has  not  attained  such  a 
speed  that  the  danger  would  be  obvious;  if 
he  is  induced  to  leap  from  the  train  by  a  well- 
founded  apprehension  of  peril  to  life  or 
limb,  induced  by  occurrences  which  might 
have  been  guarded  against  by  the  utmost 
care  of  the  carrier,  he  is  entitled  to  recover 
for  any  injury  he  may  have  sustained  there- 
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by,  although  no  injury  would  have  occurred 
if  he  had  remained  quiet ;  and  we  admit  that 
there  are  cases  which  have  held  the  carrier 
responsible  where  there  was  no  invitation  ex- 
tended, no  assurance  given,  and  no  peril  ap- 
prehended. But  we  are  of  opinion  that  the 
just  and  proper  rule  of  decision  is  that  which 
we  understand  to  prevail  in  this  state. 

In  Richmond  &  Danville  R.  Co.  v.  Morris, 
81  Grat  200,  it  appears  that  it  was  night 
when  the  train  arrived  at  the  station  B. ; 
that  Morris  had  fallen  asleep,  and  when  ap- 
proaching the  station  the  conductor  awaken- 
ed him,  telling  him  that  they  were  at  B.  The 
train  went  a  short  distance  b^ond  the 
frelghthouse  and  reception  room  without 
stopping,  and  when  the  engine  reached  the 
frog  on  the  west  side  of  the  frelghthouse  and 
reception  room  it  stopped,  and  the  conductor, 
seeing  Morris  still  in  the  caboose  asleep, 
again  aroused  him.  The  train  stopped  about 
a  minute,  and  Morris  could  then  have  gotten 
off  whilst  the  train  was  not  In  motion.  The 
conductor  then  went  to  the  other  end  of  the 
car,  and,  looking  back,  saw  that  Morris  did 
not  get  up.  He  returned,  shook  Morris,  and 
told  him  to  get  np,  or  get  off ;  he  was  at  B. 
Immediately  after  waking  Morris  the  last 
time,  the  conductor  went  out  at  the  end  of 
the  caboose  with  his  lantern  in  his  hand  and 
stood  on  the  stationary  platform  about  two 
and  a  half  feet  from  the  platform  of  the  car. 
The  train  commenced  backing,  and  Morris 
got  up  and  walked  out  tx>  the  end  of  the  car 
and  jumped  off,  not  lmo«wing,  as  he  said, 
which  way  the  car  was  going,  and  the  ca- 
boose car  and  several  others  passed  over  him, 
injuring  him  severely.  The  point  where 
Morris  jumped  off  was  opposite  the  platform, 
which  extended  35  steps  west  and  a  much 
greater  distance  east  of  the  pumphouse,  and 
was  that  part  of  the  platform  at  which  pas- 
sengers going  east  got  off,  and  was  In  good 
condition.  It  was  a  dark,  drizzly  night  and 
the  only  lights  at  the  station  were  two  lan- 
terns, one  in  the  hands  of  the  conductor  and 
the  other  in  the  hands  of  a  servant  of  the 
company  at  the  station.  Upon  these  facts 
this  court  held  that:  "The  company  was 
guilty  of  culpable  negligence,  and  this  negli- 
gence was  the  proximate  cause  of  Morris*  in- 
jury; that  the  conductor  should  not  have  put 
the  train  in  motion  until  Morris  could  leave 
the  car,  or,  if  put  in  motion,  he  should  have 
cautioned  him  not  to  attempt  to  get  off  until 
the  train  was  stopped.  Instead  of  this  he 
told  him  to  get  off,  and  the  train  Immediate- 
ly commenced  backing.  The  company  was 
also  in  fault  in  not  having  stationary  lights 
at  the  place,  and  this  made  it  all  the  more 
incumbent  on  the  conductor  to  exercise  more 
than  usual  care  and  caution  in  letting  off 
passengers.  But  whilst  the  injury  sustained 
by  M.  is  directly  traceable  to  the  culpable 
negligence  of  the  company,  the  negligence  or 
absence  of  ordinary  prudence  and  caution  on 
the  part  of  M.  contributed  to  his  Injury;  and 
be  Is  not  entitled  to  recover  of  the  company 


damages  for  the  Injury  he  sustained.  One 
wiho  by  his  negligence  has  brought  an  injury 
upon  himself  cannot  recover  damages  for  it. 
Such  is  the  rule  of  the  civil  and  common 
law.  A  plaintiff  in  such  cases  is  entitled  to 
no- relief." 

It  is  obvious,  we  think,  that  the  case  just 
dted  was  a  far  stronger  one  in  behalf  of  the 
passenger  than  the  one  under  consideration. 
The  court  rightly  characterized  the  conduct 
of  the  conductor  as  culpable  negligence,  and 
held  that  this  negligence  was  the  proximate 
cause  of  the  injury  to  Morris;  but  Morris 
was  in  a  place  of  safety,  and  In  attempting  to 
alight  from  a  moving  car  was  held  to  have 
brought  the  Injury  upon  himselt  and  was 
therefore  not  entitled  to  relief.  Judge  Burks, 
who  delivered  the  opinion  of  a  unanimous 
court,  cites  the  oase  of  Railroad  Co.  v.  As- 
pell,  23  Pa.  147,  62  Am.  Dec.  323,  and  quotes 
with  approval  the  following  language  of 
Chief  Justice  Black:  "It  has  been  a  rule  of 
law  from  time  immemorial,  and  is  not  likely 
to  be  changed  in  all  time  to  come,  that  there 
can  be  no  recovery  for  an  injury  caused  by 
the  mutual  fault  of  both  parties.  When  it 
can  be  shown  that  it  would  not  have  hap- 
pened except  for  the  culpable  negligence  of 
the  party  injured  concurring  with  that  of  the 
other  party,  no  action  can  be  maintained.  A 
railroad  company  is  not  liable  for  an  acci- 
dent which  the  passenger  might  have  pre- 
vented by  ordinary  attention  to  his  safety, 
even  though  the  agents  in  the  train  are  also 
remiss  in  their  duty.  •  ♦  •  From  these 
principles  it  follows  very  clearly  that,  if  a 
passenger  is  negligently  carried  beyond  the 
station  where  he  Intended  to  stop  and  wher« 
he  had  a  right  to  he  let  off,  he  can  recover 
compensation  for  the  inconvenience,  the  loss 
of  time,  and  the  labor  of  traveling  back,  be- 
cause these  are  the  direct  consequences  of 
the  wrong  done  to  him.  But  if  he  is  fool- 
hardy enough  to  jump  off  without  waiting 
for  the  train  to  stop,  he  does  it  at  his  own 
risk,  because  this  is  gross  negligence,  tor 
which  he  can  blame  nobody  but  himself.  If 
there  be  any  man  who  does  not  know  that 
such  leaps  are  dangerous,  especially  when 
taken  in  the  dark,  his  friends  should  see  that 
he  does  not  travel  on  a  railroad.** 

Continuing,  Judge  Burks  says  further:  "It 
It  to  be  borne  in  mind,  however,  that  if  a 
passenger  is  induced  to  leap  from  the  car- 
riage, whether  by  coach  or  railway,  by  a 
well-founded  apprehension  of  peril  to  life  or 
limb,  induced  by  occurrences  which  might 
have  been  guarded  against  by  the  utmost  care 
of  the  carriers,  he  is  entitled  to  recover  for 
any  injury  he  may  sustain  thereby,  althou;?h 
no  Injury  would  have  occurred  If  he  had  rev 
mained  quiet.'* 

In  Janmiison  v.  Chesapeake,  etc.,  R.  Co., 
92  Va.  327,  23  S.  B.  758,  53  Am.  St,  Rep.  813, 
it  wras  held  that,  if  a  passenger  train  fails  to 
stop  at  a  station  to  which  a  passenger  has 
purchased  a  ticket,  it  Is  the  duty  of  the  pas- 
senger to  retain  his  seat  until  ^  he  arrives  at 
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the  next  station  at  which  the  train  stops; 
and,  if  he  feels  aggrieved,  to  institute  hia  ac- 
tion against  the  comi>any  for  any  loss  or  in- 
jury he  may  have  sustained  hy  reason  of  the 
failure  to  stop  the  train  at  the  proper  station. 
But  if  he  fails  to  do  this,  and,  in  passing 
from  one  coach  to  another  in  search  of  the 
conductor  to  get  him  to  stop  the  train,  he  Is 
thrown  from  the  train  and  injured,  his  neg- 
ligence is  the  proximate  cause  of  the  injury, 
and  he  cannot  recover  damages  of  the  com- 
pany therefor. 

The  person  injured  in  this  case  was  ui)on 
the  train  where  he  had  the  right  to  he  as  an 
invitee.  He  was  in  a  pace  of  safety.  Had 
he  elected  to  remain  upon  the  train,  his 
right  of  action  was  complete  for  whatever 
inconvenience  he  had  suffered,  or  might  suf- 
fer, as  the  direct  consequence  of  the  railroad 
company's  negligence.  But  when  he  under- 
took to  alight  from  the  train,  the  negligence  of 
the  railroad  company  had  ceased  to  operate, 
and  it  was  the  voluntary  act  of  Paris  which 
became  the  proximate  cause  of  his  Injury. 

As  was  said  by  this  court  in  C.  &  O.  By. 
Co.  ▼.  WUls,  111  Va.  — ,  68  S.  B.  395: 
*^he  direct  and  efficient  cause  of  the  injury 
for  which  this  suit  was  brought  was  the 
alighting  from  the  train  while  in  motion. 
In  that  act  the  railroad  company  had  no 
part." 

If  it  were  conceded  that  Paris  was  not 
guilty  of  negligence  in  alighting  from  the 
train,  we  do  not  perceive  that  his  case  would 
be  strengthened,  for  his  act  of  alighting  was 
the  proximate  cause  of  the  injury.  In  order 
to  recover,  he  must  show  negligence  upon 
the  part  of  the  railroad  company  as  the  prox- 
imate cause  of  the  injury  for  which  he  sues. 
He  cannot  recover  merely  because  he  was 
not  guilty  of  a  negligent  act;  and  In  this 
case  the  negligmice  of  the  railroad  company 
had  ceased  to  operate — (was  exhausted — ^and 
his  alighting  from. the  train,  whether  under 
conditions  that  convict  him  of  negligence  or 
not,  is  inmiaterial.  If  the  act  of  the  railroad 
was  a  mere  condition  and  not  the  proximate 
and  efficient  cause  of  the  injury,  and  if  Paris 
in  alighting  from  the  train,  under  the  cir- 
cumstances disclosed  in  this  record,  was  free 
from  fault  and  guilty  of  no  negligence,  then 
the  occurrence  must  be  classed  as  an  acci- 
dent for  which  there  can  be  no  recovery. 

It  has  often  been  held  that  the  act  of  a  re- 
sponsible agent.  Intervening  between  the 
negligence  of  the  railway  company  and  the 
injury  sued  for,  relieves  the  railway  com- 
pany of  responsibility.  If  the  intervening  act 
of  a  third  person  has  that  effect,  how  much 
more  where  the  person  injured  was  himself 
the  author  of  his  own  wrong. 

But  it  is  said  that  if  this  view  prevail,  and 
a  person  Injured  while  leaving  a  moving 
train  under  circumstances  similar  to  those 
under  consideration  is  denied  the  right  to  re- 
cover for  such  injury,  and  is  left  to  compen- 
fiatton  for  damages  for  the  Inconvenience, 
loss  of  time,  and  the  labor  of  traveling  back, 
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which  ^re  the  direct  consequences  of  the  act 
of  the  railroad  company,  the  recovery  in 
many  instances  would  not  adequately  redress 
the  wrong  suffered.  To  this  we  reply  that 
experience  does  not  warrant  the  apprehen- 
sion that  courts  and  juries  may  not  safely  be 
trusted  to  do  full  justice  to. the  citizen  in 
such  controversies;  and  that,  even  if  this 
were  not  so,  the  difficulty  or  the  inability  to 
obtain  full  compensation  for  an  admitted 
wrong  cannot  be  made  the  basis  for  a  recov- 
ery against  a  railroad  company  in  excess  of 
just  compensation  for  the  injury  which  its 
negligence  had  occasioned,  measured  by  the 
ascertained  and  established  rules  of  law  in 
such  cases. 

There  is  another  view,  which  we  think  is 
not  without  merit  Where  an  injury  is  in- 
flicted by  a  negligent  act,  it  is  the  duty  of 
the  party  injured  by  reasonable  care  to  di- 
minish the  consequences  of  the  wrong  he  has 
suffered.  In  the  interest  of  the  wrongdoer. 
This  is  not  merely  good  law  but  good  morals, 
and  flows  from  that  rule  which  has  the  high- 
est possible  sanction,  that  we  should  do  unto 
others  as  we  would  have  others  do  unto  us. 

Where  a  passenger  has  been  wrongfully 
carried  beyond  his  station,  or  has  not  been 
given  a  reasonable  time  to  leave  a  train,  this 
principle  requires  him  to  submit  for  the  time 
to  the  situation,  secure  in  his  right  ultimate- 
ly to  recover  for  the  inconvenience  he  may 
suffer,  but  forbids  him  to  step  from  a  moving 
train,  thereby  imperiling  his  life  and  limb, 
and  then  turn  around  and  ingraft  the  con- 
sequences of  his  own  rash  act  upon  the  ante- 
cedent negligence  of  the  railroad  and  recover 
for  both. 

For  a  full  discussion  of  the  doctrine  of  re- 
mote and  proximate  cause,  we  refer  to  C.  & 
O.  By.  Oo.  V.  Wills,  supra,  and  the  authori- 
ties there  cited.  As  was  said  in  that  case, 
there  is  no  evidence  that  any  agent  of  the 
company  directed,  advised,  encouraged,  or 
even  had  knowledge  of  the  Intention  of  plain- 
tiff's intestate  to  alight  from  the  train,  ex- 
cept the  brakeman,  whose  conduct  was  held 
not  to  fix  negligence  upon  the  railroad  com- 
pany. There  was  in  this  case,  as  in  that,  the 
intervening  act  of  a  responsible  agent,  that 
agent  being  the  plaintiff's  intestate  himself; 
and,  while  the  railroad  company  was  guilty 
of  negligence  in  not  giving  a  sufficient  time 
for  Paris  to  alight  from  the  train,  it  cannot 
be  said  that  the  injury  for  which  he  sues  was 
the  natural  and  continuous  sequence,  un- 
broken by  any  new  and  independent  cause, 
of  that  negligent  act 

For  these  reasons  we  are  of  opinion  that 
the  judgment  of  the  circuit  court  should  be 
reversed,  and  this  court  will  proceed  to  enter 
such  judgment  as  the  circuit  court  ought  to 
have  rendered. 

Beversed. 

BUCHANAN,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  of  the  court,  in  so  far  aa  It 
holds  that  the  plalntifrB  intestate  in  attempts 
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Ing  to  get  off  the  train  was  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law;  nor  in  the 
general  rule  laid  down  In  that  opinion  that  it 
ia  per  se  negligence  in  every  case  for  a  per- 
son to  attempt  to  get  off  a  moving  train,  ex- 
cept under  the  circumstances  pointed  out  in 
the  opinion.  Whether  or  not  the  conduct  of 
plaintiff's  intestate,  under  the  circumstances 
disclosed  by  the  record,  was  negligence  con- 
stituting the  proximate  cause  of  his  death, 
was,  in  my  opinion,  a  question  for  the  jury, 
to  be  determined  from  all  the  facts  and  cir- 
cumstances of  the  case.  It  is  a  mistaken 
view,  as  it  seems  to  me,  to  take  the  single 
act  of  stepping  off  the  moving  train,  and  in- 
quire If  it  alone  constituted  the  proximate 
cause.  The  combined  effect  of  the  act  of  the 
plaintiff's  intestate  and  the  wrongful  and  un- 
lawful conduct  of  the  railroad  company, 
which  caused  or  Induced  him  to  attempt  to 
step  off  the  train  after  it  was  in  motion, 
ought  all  to  be  considered  in  determining  the 
question  of  proximate  cause.  Negligence  and 
contributory  negligence  are  mixed  questions 
of  law  and  fact,  and  are  ordinarily  questions 
for  the  Jury  and  not  for  the  court. 

It  is  the  province  of  the  jury,  as  was  said 
in  B.  &  O.  Ry.  Co.  v.  Griffith,  159  U.  S.  603, 
611,  16  Sup.  Ct.  105,  108,  40  L.  Ed.  274,  "to 
note  the  special  circumstances  and  surround- 
ings of  each  particular  case,  and  then  to  say 
whether  the  conduct  of  the  parties  in  the 
case  was  such  as  would  be  expected  of  a 
reasonably  prudent  man  under  a  similar 
state  of  facts." 

••Negligence,"  said  Judge  Burks  in  Car- 
rlngton  v.  Picklln,  32  Grat-  670,  676,  677, 
'^cannot  be  conclusively  established  by  a  state 
of  facts  upon  which  fair-minded  men  may 
weU  differ." 

I  do  not  understand,  as  stated  in  the  ma- 
jority opinion,  that  it  is  per  se  negligence 
in  this  state  to  get  on  or  off  of  a  moving 
train,  except  In  cases  under  the  circumstan- 
ces pointed  out  In  that  opinion.  Neither  the 
Jammison  Case,  92  Va.  327,  23  S.  E.  758,  53 
Am.  St  Rep.  813,  nor  the  Morris  Case,  31 
Grat  200,  cited  as  settling  the  rule  in  this 
state,  involved  that  question.  In  the  first- 
named  case,  the  plaintiff  was  not  injured  in 
attempting  to  get  on  or  off  a  moving  train. 
The  Morris  Case  was  a  case  of  gross  negli- 
gence on  the  i>art  of  the  passenger,  and, 
while  there  may  be  language  used  in  both 
cases  broad  enough  to  sustain  the  statement 
in  the  majority  opinion,  such  language  was 
unnecessary  for  a  decision  of  those  cases, 
and  not  binding  in  a  case  like  this,  where 
the  facts  are  entirely  different ;  for  the  lan- 
guage of  an  opinion  must  always  be  constru- 
ed in  the  light  of  the  facts  of  the  case  in 
which  it  was  rendered,  and  is  not  binding  as 
a  precedent  in  a  subsequent  case  unless  the 
case  called  for  its  expression.  Griffin  v. 
Woolford,  100  Va.  473,  41  S.  E.  949. 

In  the  Morris  Case,  the  court  says  that 
time  sufficient  was  given  the  person  •'accord- 
ing to  the  proof  to  leave  the  car  while  the 


train  was  standing;  and  after  he  was  cau- 
tioned the  last  time,  if  he  had  at  once  fol- 
lowed the  conductor,  who  stepped  onto  the 
platform  with  the  lantern  in  his  hand,  he 
might  have  reached  the  platform  with  equal 
convenience  and  safety,  or  if,  on  tarrying 
longer  and  finding  the  train  in  motion,  when 
told  to  get  off  he  should  either  have  declined, 
as  he  had  the  right  to  do,  to  obey  the  direc- 
tion, or  if  he  chose  to  take  the  risk  of  getting 
off  under  the  circumstances,  he  should  have 
gotten  off  on  the  stationary  platform,  which, 
as  shown,  was  alongside  of  the  train.  6nch 
would  have  t>een  the  dictates  of  common  pru- 
dence. He  did  not  heed  them,  but,  according 
to  his  statement,  he  got  up,  walked  to  the 
end  of  the  car,  and  'jumped  off,'  not  knowing, 
nor  seeking  to  know,  in  which  direction  the 
train  was  moving.  This  would  seem  to  be 
something  more  than  the  want  of  ordinary 
prudence  and  caution.  It  appears  to  be  gross 
negllgence-'-extreme  recklessness." 

It  is  dear  that  a  case  like  that  did  not  call 
for  any  expression  of  opinion  which  would 
control  a  case  like  this. 

Neither  did  the  opinion  of  the  Supreme 
Court  of  Pennsylvania  in  the  AspeU  Case,  23 
Pa.  147,  62  Am.  Dec.  323,  cited  and  relied  on 
in  the  majority  opinion  In  this  case  and  in 
the  Morris  Case,  require  a  decision  of  the 
question  Involved  in  this  case.  In  that  case, 
when  the  passenger,  as  Judge  Black  says  in 
his  opinion,  '•was  about  to  jump,  the  conduct- 
or and  the  brakeman  entreated  him  not  to  do 
it  warned  him  of  his  danger,  and  assured 
him  that  the  train  should  be  stopped  and 
backed  in  the  station.  If  he  had  heeded  them, 
he  would  have  been  safely  let  down  at  the 
place  he  desired  to  stop  at  in  less  than  a 
minute  and  a  half.  Instead  of  this,  he  took 
a  leap  which  promised  him  nothing  but  deattk. ; 
for  it  was  made  in  the  darkness  of  midnight, 
against  a  wood  pile  close  to  the  track,  and 
from  a  car  going  probably  at  the  full  rate  of 
10  miles  an  hour." 

Not  only  was  the  language  used  in  that 
case  not  necessary  to  its  decision,  but  in  a 
later  case  in  the  same  court  (Johnson  v.  West 
CSiester,  eto.,  Ry.  Co.,  70  Pa.  357),  where  the 
passenger  attempted  to  get  on  a  moving  train, 
in  which  the  trial  court  had  instructed  tbe 
jury  that,  **If  the  train  was  distinctly  run- 
ning on  the  track  when  the  plaintiff  attempt- 
ed to  enter,  he  was  guilty  of  negligence  and 
could  not  recover,"  that  instruction  was  held 
to  be  erroneous,  and  that  "it  was  for  tlie 
jury  to  say  whether  the  danger  of  boarding 
the  train  when  in  motion  was  so  apparent  as 
to  make  it  the  duty  of  the  passenger  to  de- 
sist from  the  attempt."  The  language  of 
Judge  Agnew  in  delivering  the  unanimous 
opinion  of  the  court  in  that  case  is  so  apt  I 
cannot  do  better  than  quote  it  as  expressing 
my  views,  especially  as  the  earlier  decision 
of  that  court  In  the  AspeU  Case  is  quoted  and 
relied  on  to  sustain  the  majority  opinion  tn 
this  case. 

In  that  case  the  plaintiff  had  net  been  glv- 
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eQ  sufficieiit  time  to  get  on  the  train  before  it 
beg&n  to  mora  *'Now,  though  the  train," 
eays  the  court,  *'was  distinctly  in  motion,  so 
that  a  l^stander,  cool  and  unconcerned,  could 
see  it  Tisibly  running  on  the  track,  are  we  to 
say,  as  a  matter  of  law  binding  on  the  Jury, 
that  a  passenger,  having  a  right  to  go  on  the 
train,  and  seeing  himself  about  to  be  left  im- 
properly by  the  wayside,  is  guilty  of  culpable 
negligence  if  he  should  essay  to  reach  his 
destination,  no  matter  how  slow  the  motion 
in  running  might  be  or  how  little  danger  was 
apparent  to  him?  He  may  be  guiltj  of  neg- 
ligence, but  of  this  the  Jury  should  Judge  un- 
der the  circumstances.  He  may  not  set  his 
life  or  limbs  on  the  hazard  of  a  leap  at  the 
running  train,  as  the  Judge  emphatically 
said,  and  doubtless  if  such  were  the  character 
of  the  attempt  it  would  be  negligence.  The 
expression  'leaping  at  a  running  train'  de- 
notes a  higher  effort  and  less  consideration 
on  the  part  of  the  traveler  than  merely  at- 
tempting to  t)oard  a  car  under  way.  •  •  • 
In  discussing  the  conduct  of  the  passenger, 
we  are  not  to  lay  out  of  sight  the  wrong  of 
the  company  in  its  influence  upon  his  mind 
and  act  He  may  have  strong  motives  to 
reach  his  destination.  Indeed,  no  man  but 
must  feel,  and  feel  strongly,  at  being  left  by 
the  wayside ;  he  is  conscious  of  his  right  to 
go  aboard,  and  naturally  becomes  excited  at 
the  sight  of  the  moving  train,  perhaps  is 
alarmed,  and  in  some  degree  confused.  If  the 
train  is  running  slowly,  and  the  danger  la 
not  apparent  to  him,  what  so  natural  as  that 
he  should  hurry  to  reach  the  train  and  get 
aboard?  But  if  we  lay  down  the  inexorable 
rule  for  this  and  every  other  case  that,  when- 
ever the  train  can  be  seen  distinctly  running, 
It  is  legal  negligence  to  attempt  to  get  on,  we 
set  a  premium  on  the  wrong  of  the  company 
whi<^  influenced  the  very  act  itself.  To 
•ay  that,  whenever  the  motion  of  the  train 
l8  so  distinct  that  bystanders  can  see  it  run- 
ning along  the  track,  the  passenger  is  to  be 
m»  cool  and  unconcerned  as  they,  fold  his 
arms,  and  say  to  himself,  'I'll  sue  you  for 
tiiia  breach  of  contract  in  leaving  me  here,' 
is  to  him  bitterness  itself.  He  may  be  a 
stranger  and  know  not  where  to  find  accom- 
modation; the  severity  of  the  winter  may 
sarround  him,  or  the  heat  of  sumimer  op- 
press him;  the  elements  may  war  against 
him,  and  night  or  approaching  darkness  may 
heighten  his  alarm;  or,  if  no  stranger,  his 
business  may  be  urgent,  his  family  may  re- 
quire his  presence,  his  health  may  be  poor,  his 
means  limited,  his  desire  to  reach  his  desti- 
nation overpowering,  and  a  hundred  reasons 
may  influence  him  to  go  on.  Now,  are  we  to 
say  that  the  wrong  which  has  caused  his 
mind  to  be  excited  and  aroused  his  fears, 
which  confuses  hioa,  and  has  made  him  less 
cool  and  calculating  than  those  who  are 
standing  by  and  can  look  upon  the  departing 
train  without  emotion,  is  not  to  be  taken  into 
the  account  in  cdnsidering  his  act?  What 
caused  his  state  of  mind?   Not  his  own  care- 


lessness or  breach  of  duty  as  a  passenger,  but 
the  ill^ai  and  wrongful  act  of  the  carrier. 
Surely  it  does  not  lie  in  the  mouth  of  the 
railroad  company  to  say  to  iiim:  The  law 
will  take  no  account  of  our  breach  of  duty  in 
its  effect  upon  you.  Tou  ought  not  to  have 
suffered  it  to  move  you ;  but.  If  you  saw  our 
train  was  moving  along  the  track,  the  slack 
taken  up,  the  train  stretched  out,  and  the 
cars  under  way,  so  that  any  one  else  could 
distinctly  see  it  running,  you  ought  to  have 
looked  upon  our  leaving  you  on  the  wayside 
with  perfect  coolness,  made  no  effort  to  go, 
and  sued  us  for  our  breach  of  the  contract 
of  carriage.  No  matter  how  slow  the  motion 
of  the  train  was,  nor  how  little  danger  in 
getting  on  was  apparent  to  you,  or  what  the 
state  of  your  mind  caused  by  our  wrongful 
act,  it  is  not  a  question  for  the  Jury  under 
the  circumstances,  but  the  law  holds  you 
guilty  of  culpable  negligence  in  the  attempt 
to  board  the  train,  and  we  are  allowed  to  go 
free.'  This  is  too  stringent  a  rule  for  the 
case.  Culpable  negligence  is  the  omission  to 
do  something  which  a  reasonable,  prudent^ 
and  honest  man  would  do,  or  the  doing  of 
something  which  such  a  man  would  not  do  un- 
der all  the  circumstances  surrounding  the 
particular  case.  Shearman  &  Bedfield  on 
Negligence;  Kay  v.  Penna.  Railroad  Ck>.,  65 
Pa.  273  [3  Am.  Rep.  626].  Instead,  therefore, 
of  the  rule  laid  down  by  the  learned  Judge, 
he  should  have  left  it  to  the  Jury  to  say,  un- 
der all  the  circumstances  in  evidence,  wheth- 
er the  danger  of  boarding  the  train,  when  in 
motion,  was  so  apparent  as  to  have  made  it 
the  duty  of  the  plaintiff  to  desist  from  the 
attempt  There  is  no  objection  to  the  court 
assisting  the  Jury  in  the  performance  of  their 
duty  by  reminding  them  of  the  danger  of 
boarding  a  trahi  in  motion,  and  the  caution 
and  care  that  passengers  should  use,  as  well 
as  of  the  duties  of  the  carriers  and  the  in- 
fluence of  their  wrongful  acts  in  inroduclng 
the  catastrophe.  But  railroad  companies  are 
bound  to  remember  that  they  owe  duties  to 
the  public,  for  whose  benefit  their  charters 
have  been  granted,  and,  therefore,  should  not 
be  lightly  loosed  from  the  effects  of  their  own 
wrongful  acts." 

In  Filer  v.  N.  Y.  Central  R.  Co.  (a  steam 
railroad)  49  N.  Y.  47,  10  Am.  Rep.  327, 
dted  with  approval  by  this  court  in  the  case 
of  Newport  etc.,  Co.  v.  McCormlck,  106  Va. 
517,  521,  59  S.  R  281,  in  which  last-named 
case  it  was  held  that  it  was  not  per  se  neg- 
ligence to  step  from  a  moving  street  car, 
it  was  said  by  the  Court  of  Appeals  of  New 
York:  ''That  there  was  more  hazard  in  leav- 
ing a  car  while  in  motion,  although  moving 
very  slowly,  than  when  it  is  at  rest  Ib  self- 
evident  But  whether  it  is  imprudent  'and 
careless  to  make  the  attempt  depends  upon 
circumstances;  and  where  a  party  by  the 
wrongful  act  of  another  has  been  placed  In 
circumstances  calling  for  an  election  between 
leaving  the  cars  or  submitting  to  an  incon- 
venience and  further  wrong,  it  is  a  proper 
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question  for  the  jury  whether  It  was  a  pru- 
dent and  ordinarily  careful  act  or  whether  It 
was  a  rash  and  reckless  exposure  of  the  per- 
son to  peril  and  hazard." 

The  rule  laid  down  In  those  cases  seems  to 
me  to  be  the  correct  one,  sustained  by  the 
better  reason,  and  In  accord  with  the  weight 
of  authority.  See  New  York,  P.  &  N.  Ry.  Co. 
y.  Ck>ulboum,  69  Md.  860,  16  Atl.  208,  1  L. 
R.  A.  541,  9  Am.  St  Rep.  430;  Doss  v.  M., 
K.  &  T.  R,  Co.,  59  Mo.  27,  87,  21  Am.  Rep. 
371 ;  Strand  y.  C.  &  W.  R.  Co.,  64  Mich.  216, 
219,  31  N.  W.  184;  Cent  Railroad,  etc.,  y. 
Miles,  88  Ala.  2r6,  261,  262,  6  South.  606; 
Cumberland  Valley  R.  Co.  y.  Maugans,  61 
Md.  53,  60-63,  48  Am.  Rep.  88 ;  Can*  y.  Eel 
River,  etc.,  R.  Co.,  98  Cal.  866,  33  Pae  213, 
21  L.  R.  A.  354;*Mllls  y.  Railway  Co.,  94  Tex. 
242,  59  S.  W.  874,  55  L.  R.  A.  497;  L.  &  N.  R. 
Co.  y.  Crunk,  119  Ind.  542,  21  N.  B.  31,  12 
Am.  St  Rep.  443;  Atchison,  etc.,  Ry.  Co.  y. 
HoUoway,  71  Kan.  1,  80  Pac.  31;  Sanders  y. 
Southern  Ry.  Co.,  107  Ga.  132,  32  S.  E.  840. 

The  plaintiff's  Intestate  in  this  case,  ac- 
cording to  the  plaintiff's  evidence,  had  the 
right  to  be  upon  the  train ;  he  was  told  that 
the  train  would  remain  there  long  enough  for 
him  to  find  his  daughter  a  seat  and  deposit 
her  baggage  and  get  off;  he  was  diligent 
in  what  he  had  to  do  on  the  train,  and  in 
his  effort  to  leave  it  He  was  going  down 
the  steps  of  the  coach  almost  in  the  very 
act  of  getting  off  on  the  station  platform,  in 
the  daytime,  when  the  train,  by  the  wrongful 
and  unlawful  act  of  the  defendant,  began 
to  move  slowly.  Whether,  under  these  cir- 
cumstances, it  was  negligence  to  attempt  to 
get  off  of  the  train,  was,  in  my  judgment,  a 
question  about  which  reasonably  fair-minded 
men  might  differ,  and  was  therefore  a  ques- 
tion for  the  jury,  and  not  for  the  court 

WHITTLE,  J.,  concurs. 

cm  Va.l6t) 

POaX)MAC,  F.  &  P.  R.  00.  v.  CHICHESTER-t 

(Supreme  Court  of  Appeals  of  Virginia.     June 

15,  1910.) 

1.  Masteb  and  Servant  (§S  101,  102^)'-Safe- 
TY  OF  Place  of  Work— Employer's  Duty. 

An  employer  must  use  ordinary  care  to 
provide  a  reasonably  safe  place  of  work  for  his 
employes,  considering  the  diaracter  of  the  work, 
and  is  liable  for  injuries  resulting  from  fail- 
ure to  use  such  care;  but  he  may  choose  any 
reasonably  safe  method,  being  not  requiied  to 
adopt  the  newest  and  tne  best 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §§  101,  102.*] 

2.  Master  and  Servant  (S  112*)— Railroads 
—  Safety  of  Place  of  Work  —  Switches 
AND  Y's. 

As  affecting  the  safety  of  employes,  the 
location  of  a  railway  siding  or  switch  for 
freight  purposes,  as  to  its  curves  and  grades,  is 
ordinarily  an  engineering  question,  whidi  the 
company  is  entitled  to  settle  for  itself. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  21^223;  Dec.  Dig.  S 
112.*] 


8.  Master  and  Servant  (I  112*)— Railboads 
—Safety  of  Place  of  Work— Y's. 

As  affecting  a  railway  company's  liability 
for  the  death  of  a  brakeman,  who  was  unable 
to  stop  a  car  he  was  handling  on  a  Y  by  grav- 
ity, tne  Y  was  not  negligently  constructed, 
though  the  curves  at  one  i>oint  were  so  sharp 
that  locomotives  could  not  run  over  it  and  the 
grades  were  heavy,  where  the  Y  had  l>een  so 
maintained  for  15  years  without  injury  to  any 
one. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  213-223;  Dec.  Dig.  S 
112.*] 

4.  Master  and  Servant  (H  137,  217*)— Raii«- 
roads  —  Constitutional  and  Statutory 
Pro  v  isions— Effect  . 

Const  1902,  f  162  (Code  1904,  p.  cclix), 
and  Code  1904,  i  l294k,  providing  that  a  rail- 
way employe's  Imowledge  of  defects  in  appli- 
ances shall  not  bar  recovery  for  injury  caused 
by  them,  does  not  prevent  a  railway  company 
from  adopting  any  reasonably  safe  methods 
in  conducting  its  lyusiness  or  constructing  its 
switches,  nor  do  they  change  the  rule  that  any 
rislc  due  merely  to  ^e  character  of  a  switch  ill 
one  of  the  rislLS  of  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §§  137,  217.*j 

5.  Master  and  Servant  (§  137*)— Railroads 
—Negligence— Handling  Cars  on  Y. 

A  railway  company  was  not  negligent  in 
handling  its  cars  on  a  switch  bv  gravity,  where 
that  method  was  reasonably  safe,  and  had  been 
used  for  many  years  without  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  269-278;  Dea  Dig.  § 
137.*] 

6w  Master  and  Servant  (S  286*)— Railroads 
—Death  of  Brakeman— Negligence— Jurt 
Question. 

In  an  action  against  a  railway  company 

for  the  death  of  a  brakeman  while  moving  a. 

freight  car  by  gravitv,  held,  under  the  evidence, 

a  jury  question  whether  the  car  was  dangerous* 

ly  overloaded. 
[EA.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec  Dig.  f  286.*] 

7.  Witnesses    (f   W*)—Competenoy— Inter* 


A  witness'  credibility,  but  not  his  compe- 
tency, is  affected  by  the  fact  that  he  has  re- 
ceived more  than  his  services  are  worth,  and  ie 
to  receive  an  additional  sum  on  one  of  the  par- 
ties succeeding. 

[Bid.  Note.- For  other  cases,  see  Witnesses^ 
Cent  Dig.  SS  249-257 ;    Dea  Dig.  S  94.*] 

8.  Witnesses  (i  37*>— Knowledge  of  Sub- 
ject. 

In  a  personal  Injury  case  against  a  railway 
company^  testimony  of  a  witness  that  one  link 
in  a  chain  was  longer  than  others  was  not  in- 
competent because  witness  had  little  Icnowledse 
upon  some  matters  to  which  he  testified. 

[Ed.  Note.— For  oilier  cases,  ses  Witnesses, 
Dec  Dig.  i  37.*1 

9.  Trial    (f    96*)  —  Evidence  —  Motion    to 
Stsike 

Evidence  will  not  be  stricken  on  a  general 
motion,  where  part  of  it  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  248 ;   Dec.  Dig.  {  96.*] 

Appeal  from  Circuit  Court,  Orange  County. 

Action  by  one  Chichester,  administrator, 
against  the  Potomac,  Fredericksburg  &  Pied- 
mont Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 


•For  othsr  cum  set  same  toplo  and  s«cUon  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indea^ea 

t  Rehearing  denied  September  ts,  1910L 
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St  Qeo,  R.  Fitzhugli,  for  plaintiff  in  error. 
B.  H.  De  Jarnett,  Jr.,  for  defendant  In  er- 


ror. 


BUOELANAN,  J.  This  Is  an  action  to  re- 
oover  damages  from  tlie  Potomac,  Frede- 
ricksburg &  Piedmont  Railroad  0<Hnpany  for 
the  death  of  Charles  S.  Waller,  an  employ^ 
of  the  defendant  company,  caused  by  its  al- 
leged negligence. 

The  grounds  of  negligence  relied  on  for  a 
recoyery  are  in  substance:  (1)  That  the 
switch  or  Y  upon  wliich  the  accident  occur- 
red was  not  properly  constructed  as  to  its 
grades  or  cu^es;  (2)  that  the  method  adopt- 
ed for  handling  the  cars  upon  the  switch  or 
Y  was  dangerous;  (3)  that  the  brake  on  the 
car  from  which  the  plaintiff's  intestate  fell 
or  was  thrown  was  out  of  repair;  and  (4) 
that  the  said  car  was  overloaded. 

The  defendant  company  operated  a  narrow- 
gauge  railroad  between  Fred^cksburg  and 
Orange  courthouse.  At  Tlndor's,  one  of  its 
stations  on  the  road,  there  was  a  switch  in 
the  shape  of  a  Y.  On  the  east  leg  of  this  Y 
freight  cars  were  loaded  with  timber  and 
lumber  and  brought  down  to  or  near  the 
main  track  by  hand.  In  February,  1006, 
there  was  standing  on  the  east  leg  of  the  Y 
one  of  the  defendant  company's  cars  loaded 
with  lumber.  Upon  the  arrival  of  one  of  its 
trains  at  that  station,  the  conductor  directed 
the  plaintifiTs  intestate  and  another  brake- 
man  to  bring  the  car  down  towards  the  main 
track,  so  that  it  could  be  attached  to  the  train 
and  carried  to  Fredericksburg.  Both  of  the 
brakemen  ran  toward  the  car;  but  the  plain- 
tiff's intestate  reached  it  first,  boarded  it,  re- 
leased tiie  brakes,  and  started  it  down  the 
grade.  After  the  car  had  run  a  short  dis- 
tance, he  applied  or  attempted  to  apply  the 
brakes;  hat,  finding  that  the  Q>eed  of  the 
car  was  not  much  checked,  in  a  further  ef- 
fort to  apply  the  brakes,  or  in  the  act  of 
lumping  off  to  avoid  a  collision  with  another 
car  a  short  distance  below  (it  does  not  clearly 
appear  which),  he  slipped  and  fell  in  front  of, 
and  was  run  over  by,  the  car  (No.  12),  which 
caused  his  death. 

The  most  material  matter  involved  in  the 
case,  and  one  of  much  importance,  is  as  to 
the  action  of  the  court  in  submitting  to  the 
Jury  the  question  whether  or  not  the  switch 
or  Y,  as  to  its  grades  and  curves,  was  prop- 
erly constructed.  It  is  not  contended  that 
the  switch  or  Y  was  out  of  repair,  but  that 
the  maimer  In  which  tt  was  constructed  and 
operated  rendered  it  unsafe  and  daugerous. 

The  curves  in  the  east  leg  of  the  Y,  where 
the  cars  were  brought  down  by  hand,  or  by 
gravity,  were  sharp,  so  much  so  that  the  en- 
gines then  in  use  upon  the  road  could  not 
run  over  it  to  the  point  where  car  No.  12  was 
loaded  and  standing.  The  grades  upon  this 
part  of  the  Y  were  heavy— at  some  points 
between  4  and  5  per  cent  This  had  been 
0obstantially  the  condition  of  the  east  leg  of 
the  Y  for  more  than  15  years.  During  that 
ffiTiA  ears  had  been  brought  down  by  hand 


almost  every  day,  or  at  least  several  timet*  a 
week,  and  frequently  two  or  three  ac  one 
time,  by  one  brakeman,  without  personal  in- 
jury to  any  one,  though  on  several  occasions 
those  in  charge  of  such  cars  had  lost  control 
of  them,  or  were  unable  to  prevent  them 
from  running  against  or  into  other  cars 
standing  on  the  Y.  The  evidence  shows  that 
the  Y  could  have  been  constructed  with  curves 
less  sharp  and  grades  less  heavy,  and  that 
plans  for  a  new  Y  had  been  made  by  the  de- 
fendant's engineer  some  6  or  7  years  before, 
and  the  west  leg  of  the  Y  rebuilt  according 
to  that  plan. 

It  is  a  general  principle  of  law  that  the 
master  shall  use  ordinary  care  to  provide  a 
reasonably  safe  place  in  which  his  servant  is 
to  work,  considering  the  character  of  the 
work  in  which  the  servant  is  engaged,  and 
the  master  will  be  held  liable  for  injuries  to 
the  servant  which  result  from  failure  to  ex- 
ercise such  care.  But  the  right  of  selection 
among  reasonably  safe  methods  for  doing  his 
work  rests  with  the  master.  He  is  not  re- 
quired to  adopt  the  newest  and  the  best,  but 
he  performs  his  duty  if  he  adopts  those 
which  are  reasonably  safe.  N.  &  P.  Traction 
Co.  V.  Ellington's  Adm'r,  106  Va.  245,  249, 
250,  61  S.  B.  779,  17  L.  B.  A.  (N.  S.)  117,  and 
cases  cited. 

The  general  rule  seems  to  be  that  the  loca- 
tion of  a  siding  or  switch  for  freight  pur- 
poses, as  to  its  curves  and  grades.  Is  ordi- 
narily an  engineering  question,  which  a  rail- 
way company  is  entitled  to  settle  for  itself. 

In  the  case  of  Tuttle's  Adm'x  v.  Detroit, 
etc..  By.  CJo.,  122  U.  S.  189,  7  Sup.  Ct  1106* 
80  L.  Ed.  1114,  one  of  the  grounds  of  negli- 
gence r^ied  on  for  recovery  was  that  the 
railway  company  In  the  construction  of  a 
"boot-jack*'  siding,  negligently  and  unskill* 
fully  constructed  the  same  with  so  sharp  a 
curve  that  the  drawheads  of  the  cars  failed 
to  meet  and  passed  each  other,  thereby  cans* 
Ing  the  death  of  the  plaintilTs  intestate  while 
coupling  the  cars.  In  discussing  that  ground 
of  alleged  negligence,  the  court  said:  "We 
have  carefully  read  the  evidence  presented 
by  the  bill  of  exceptions,  and,  although  it  ap- 
pears that  the  curve  was  a  very  sharp  one 
at  the  place  where  the  accident  happened, 
yet  we  do  not  think  that  public  policy  re- 
quires the  courts  to  lay  down  any  rule  of  law 
to  restrict  a  railroad  company  as  to  the 
curves  it  shall  use  in  its  freight  depots  and 
yards,  where  the  safety  of  passengers  and 
the  public  is  not  involved,  much  less  that  it 
should  be  left  to  the  varying  and  uncertain 
opinions  of  juries  to  determine  such  an  en- 
gineering problem.  •  •  •  The  interest  of 
railroad  companies  themselves  is  so  strongly 
in  favor  of  easy  curves  as  a  means'  of  facili- 
tating the  movements  of  their  cars  that  it 
may  well  be  left  to  the  discretion  of  their 
officers  and  engineers  in  what  manner  to  con- 
struct them  for  the  proi)er  transaction  of 
their  business  in  yards,  etc.  It  must  be  a 
very   extraordinary   case,   indeed,   in   which 
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iJi«l7  discretion  In  tbls  matter  should  be  in- 
terfered with  in  determining  their  obligation 
to  th^  employte." 

The  nile  of  law  announced  by  the  Supreme 
Court  of  the  United  States  in  that  case  was 
approved  by  this  court  hi  N.  &  W.  Ry.  Co.  y. 
Cromer,  101  Ya.  067,  671,  44  S.  E.  898.  In 
that  case  it  was  said:  "Courts  and  juries  can- 
not dictate  to  railway  companies  a  choice  be- 
tween methods,  all  of  which  are  shown  to  be 
reasonably  adequate  for  the  purposes  intend- 
ed to  be  subserved.  Thus  to  subject  them  to 
the  varying  and  uncertain  opinions  of  Juries 
in  questions  of  policy,  and  to  substitute  the 
discretion  of  the  latter  for  their  discretion, 
wofUd  be  wholly  impracticable,  and  would 
prove  alike  disastrous  to  the  public  and  the 
companies."  See,  also,  generally,  Boyd  v. 
Harris,  176  Pa.  484,  85  Ati.  222,  223;  C.  &  E., 
etc.,  R.  Co.  V.  Driscoll,  176  111.  330,  52  N.  B. 
•  921-923;  Bethlehem  Iron  Co.  v.  Weiss,  100 
Fed.  45,  40  a  a  A.  270 ;  Gilbert  v.  Burling- 
ton, etc.,  Ry.  Co.,  128  Fed.  529,  63  C.  C.  A  27. 

We  are  of  opinion,  therefore,  under  the 
facts  of  this  case,  that  the  court  erred  in  sub- 
mitting to  the  Jury  the  question  whether  or 
not  the  defendant  company  was  negligent  in 
the  method  It  had  adopted  for  constructing 
the  switch  upon  which  the  injury  occurred. 

The  constitutional  and  statutory  provisions 
(Const  1902,  S  162^[Code  1904,  p.  ccllx] ;  Ya. 
Code  1904,  S  1294k)  do  not  affect  this  ques- 
tion. The  effect  of  those  provisions  was  not 
to  take  away  from  the  railroad  company  the 
right  to  carry  on  its  business  in  its  own  way 
and  to  adopt  any  method  of  constructing  its 
switches  it  might  prefer,  which  were  reason- 
ably safe ;  nor  do  they  change  the  rule  that 
any  risk  that  was  due  merely  to  the  character 
of  the  switch  was  one  of*  the  risks  of  the  em- 
ployment The  effect  of  those  provisions,  as 
was  held  in  Cheatwood's  Case,  103  Ya.  356^ 
49  S.  E.  489,  was  merely  to  abrogate  the 
previously  existing  rule,  which  forbade  the 
servant's  recovery  if  he  knowingly  used  de- 
fective machinery,  etc.,  and  to  declare  that 
such  knowledge,  of  itself,  should  not  bar  a 
recovery. 

We  are  of  opinion  also,  that  the  court 
erred  in  submitting  to  the  Jury  the  question 
whether  or  not  the  defendant  was  negligent 
in  the  method  of  handling  cars  on  the  switch. 
That  method  was  proved  to  be  reasonably 
safe,  and  had  been  used  for  many  years 
without  personal  injury  to  any  one,  and  was 
in  common  use. 

"Absolute  safety,"  as  was  said  by  the 
court  in  Norfolk,  etc.,  Co.  v.  £Hllngton*s 
Adm'r,  supra,  **is  unattainable,  and  employ- 
ers are  not  insurers.  They  are  liable  for 
the  consequences,  not  of  danger,  but  of  neg- 
ligence, itnd  the  unbending  test  of  negligence 
In  methods,  machinery,  and  appliances  is 
the  ordinary  usage  of  the  business.  •  •  • 
The  teat  of  negligence  in  the  employer  is  the 
same,  and  however  strongly  they  may  be  con- 
vinced that  there  is  a  better  or  less  danger- 
ous way,  no  Jury  can  be  permitted  to  say 


that  the  usual  and  ordinary  way  commonly 
adopted  by  those  in  the  same  business  is  a 
negligent  way  for  which  liability  shall  be 
imposed.  Juries  must  necessarily  determine 
the  responsibility  of  individual  conduct;  but 
they  cannot  be  allowed  to  set  a  standard 
which  shall  in  effect  dictate  the  customs  or 
control  the  business  of  the  community." 

There  was  no  error  in  the  action  of  the 
court  in  submitting  to  the  Jury,  as  was  done 
in  plaintiff's  instruction  No.  9,  the  question 
whether  or  not  the  car  No.  12  was  dangerous- 
ly overloaded,  or  its  brakes  were  defective^ 
and,  if  so,  whether  or  not  such  dangerous 
overloading  or  defective  condition  of  the 
brakes  was  the  proximate  cause  of  the  death 
of  plaintiff's  intestate.  There  was  evidence 
tending  to  prove  that  the  car  was  overload- 
ed with  the  knowledge  and  consent  of  the 
defendant  company,  and  that  the  brakes  were 
in  a  defective  condition. 

Another  error  assigned  is  to  the  action  of 
the  court  in  refusing  to  exclude  the  evidence 
of  Cave  Anderson,  one  of  the  plaintiff's  wit- 
nesses, on  the  ground  that  the  witness  had 
acknowledged  that  he  had  been  paid  $10  by 
the  plaintiff's  attorney  to  make  a  trip  to 
Fredericksburg  to  examine  the  condition  of 
the  brakes  of  the  car  which  ran  over  the 
plaintiff's  intestate,  and  was  to  receive  $30 
more  if  the  plaintiff  made  a  recovery  in  the 
case. 

The  fact  that  the  witness  had  received 
more  than  his  services  were  worth,  and  was 
to  receive  an  additional  sum  in  the  event  the 
plaintiff  was  successful,  went  to  the  witness' 
credibility,  and  not  to  his  competency. 

The  court  refused  to.  exclude  the  evidence 
of  Shannon,  another  witness  of  the  plaintiff, 
because  his  answers  to  questions  asked  him 
showed  that  "he  was  a  perfect  ignoramus  as 
far  as  any  knowledge  of  the  brake  maofain' 
ery**  on  the  car  was  concerned. 

Although  the  witness  upon  some  matters 
as  to  which  he  testified  seems  to  have  had 
little  knowledge,  he  testified  positively  and 
clearly  that  one  link  in  the  brake  chain  was 
longer  than  the  others.  This  was  competent 
evidence  tending  to  sustain  the  plaintiff's 
contention  as  to  the  condition  of  the  brake 
chain,  and  was  admissible.  The  motion  to 
strike  out  was  properly  overruled. 

Where  evidence  is  offere<^.  a  portion  of 
which  is  admissible  and  the  oeher  not,  and 
the  objection  to  it  is  general,  the  motion  to 
strike  out  must  be  overruled.  Washington, 
etc.,  Ry.  Co.  v.  Lacey,  94  Ya.  460-468,  26  S. 
E.  834. 

Other  errors  are  assigned;  but  It  will  be 
unnecessary  to  notice  them  in  detail,  as  they 
are  not  likely  to  arise  upon  the  next  trial,  or 
are  controlled  by  what  has  been  said  in  dis- 
posing of  the  errors  particularly  considered. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  cause 
remanded  for  a  new  trial,  to  be  had  not  in 
conflict  with  the  views  expreaaed  in  tht> 
opinion. 


Vaj 


TURNER'S  ADM'R  t.  0ITIZRN8'  BANE. 


407 


an  va.  m) 

TXTBNIIR'S  ADM'B  t.  CITIZSNS'  BANK 
OF  NOR£X>IiK.t 

(Supreme  Gomt  of  Appeals  of  Vlifinia.    June 

1.  Lm  EsTATBS  (i  27*)--yoio  Balm  Dubino 
liOrE  Ebtatb— BzuKDT  or  Rxmaindsbmvn. 

Where  land  tubject  to  a  remainder  interest 
was  sold  under  a  void  decree  during  tlie  life  es- 
tate, tbe  proceeds  being  deposited  in  bank  to 
await  the  death  of  the  life  tenant,  the  remain- 
dermen, at  the  death  of  the  life  tenant,  could 
elect  to  receiye  the  funds  so  deposited,  which 
would  be  an  acceptance  of  the  oenefit  of  the 
Toid  decsee  and  estop  them  from  asserting  any 
daim  to  the  land,  or  they  could  decline  to  ac- 
cept the  fund  and  elect  to  take  tbe  land  in 
specie. 

[E2d.  Note.— For  other  cases,  see  life  fl^tates. 
Cent  Dig.  »  4&-6B ;  Dec  ^g.  §  27.*] 

2.  Wills  (S  744*>— Aliknsbb  or  DByiSEX»— 
Funds   in    Goubt. 

Where  a  remainder  interest  in  land  was 
sold  under  a  void  decree  pending  the  life  estate, 
the  ixroceeds  being  deposited  in  bank  to  await 
the  death  6f  the  ufe  tenant,  and  the  remainder 
interest  was  devised  by  the  purchaser,  and  the 
remaindermen,  upon  the  death  of  the  life  ten- 
ant, elected  to  take  the  land  instead  of  the 
fund  deposited,  alienees  of  the  devisees  were  en- 
titled to  be  subrogated  to  the  deposit^  and  the 
testator's  personal  representative  was  not  enti- 
tled to  it  as  part  of  the  testator's  estate ;  there 
being  no  equity  intervening,  nor  circumstance 
which  should  intercept  the  enforcement  of  their 
demands. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent. 
Dig.  §S  lOU-1917 ;   Dec.  Dig.  f  744.*] 

Appeal  from  Circuit  Court  of  City  of  Nor« 
folk. 

Bill  by  W.  H.  Tamer's  admiuistrator 
against  the  Citizens'  Bank  of  Norfolk.  De- 
cree of  dismissal,  and  plaintiff  appeals.  Af- 
flrmed. 

This  case  is  the  sequel  to  the  cases  of 
Tamer  v.  Barraad,  102  Va.  324,  46  S.  EL  818» 
and  Suburban  Company  ▼.  Tamer,  106  Va. 
456,  54  S.  B.  29. 

We  cannot  present  the  facts  which  led  up 
to  the  present  case  better  than  by  adopting 
the  statement  of  this  court  in  the  lastrnamed 
case.    That  statement  is  as  follows: 

'*In  the  year  1867  D.  (X  Barraad,  Sr.,  died 
in  the  dty  of  Norfolk,  leaving  a  will  by 
which,  among  other  things,  Jbie  gave  to  his 
grandson,  D.  C  Barraad,  Jr.,  a  life  estate 
in  a  farm  containing  100  acres,  known  as 
'Barron's,'  with  remainder  to  Ids  lawful  is- 
sue, if  he  should  die  leaving  any,  and,  if  he 
should  die  without  such  issue,  then  the  re- 
mainder was  to  pass,  under  the  residuary 
clause  of  the  will,  to  the  persons  named 
therein. 

"Upon  tbe  death  of  the  testator  tbe  life 
tenant  took  possession  of  the  'Barron's'  farm, 
and  subsequently .  incumbered  his  estate  by 
deeds  of  trust  and  judgments. 

*'In  the  year  1874  D.  C.  Barraud,  Jr.,  and 
other&  united  as  complainants  in  a  chan- 
cery suit  against  R«  C.  Marshall  and  others. 
The  object  of  the  suit,  as  stated  m  the  bill, 
was  'to  copstrue  the  said  will,  to  fix  and 


determine  the  rights  and  interests  of  the 
various  parties  Interested  therein,  to  protect 
and  provide  for  the  annuities,  and  to  make 
partition  in  kind  of  the  real  estate  so  devised 
by  the  said  D.  O.  Barraad,  deceased,  to  and 
among  the  parties  entitled  thereto,  according 
to  their  respective  shares  and  interests,  so 
that  the  part  or  share  of  your  orator,  the 
said  D.  C.  Barraud,  therein,  may  be  set 
apart  in  kind,  if  practicable,  and  so  far  as 
practicable,  and  sold  for  the  benefit  of  the 
creditors  under  the  said  deeds  of  trust  and 
Judgment  creditors  aforesaid.' 

"In  the  year  1875  a  decree  was  entered  di- 
recting the  sale  of  the  'Barron's'  farm,  re- 
mainder as  well  as  the  life  estate.  In  the 
year  1878  a  consent  decree  was  entered  con- 
firming a  private  sale  of  the  farm  to  WUliam 
H.  Turner.  This  decree  also  ascertained 
the  remainder  interest  in  the  proceeds  of 
that  sale  to  be  $1,160.10,  and  directed  it  to 
be  deposited  in  the  Citizens'  Bank  of  Nor- 
folk, bearing  compound  interest,  to  await  the 
death  of  the  Ufe  tenant;  and  at  the  same 
term  of  the  court  a  final  decree  was  entered 
striking  the  case  from  the  docket 

"In  the  year  1885  William  H.  Turner,  the 
purchaser  at  the  sale  mentioned,  died,  leav- 
ing a  will  by  which  he  devised  the  'Bar- 
ron's' farm  to  his  son,  Henry  L.  Turner,  dur- 
ing (lis  life,  and  the  remainder  in  fee  to  his 
grandson,  William  H.  Tamer,  Jr.  In  the 
year  1891  the  said  Henry  L.  Tumer  and 
William  H.  Tumer,  Jr.,  conveyed  to  the 
Northeast  Norfolk  Land  Company  the  whole 
of  the  ^Barron's'  farm,  with  covenants  of 
general  warranty ;  bot  in  the  year  1894  the 
said  land  company  reconveyed  to  Henry  L. 
Turner  for  life,  and  the  remainder  in  fee  to 
William  H.  Tumer,  Jr.,  about  30  acres  of 
the  said  farm.  The  residue  of  the  'Barron's* 
farm,  about  70  acres,  is  ftow  owned  by,  or  is 
subject  to  the  liens  of,  the  appellants,  except 
the  Citizens'  Bank  of  Norfolk. 

"In  the  year  1901  Henry  L,  Turner,  the 
life  tenant  of  the  30  acres  of  the  'Barron's' 
farm,  and  the  heirs  of  the  remainderman, 
William  H.  Tumer,  Jr.,  deceased,  instituted 
a  suit  against  the  children  of  D.  C.  Barraud, 
Jr.,  to  remove  a  cloud  upon  the  title  to  the 
said  30  acres  of  land  growing  out  of  the 
claim  of  the  children  of  the  said  D.  C  Bar- 
raud, Jr.,  that  they  were  not  parties  to,  nor 
bound  by  the  decrees  entered  In,  the  cause 
of  Barraud  v.  Marshall,  heretofore  referred 
to.  Upon  a  hearing  of  the  said  cause  of  Tur- 
ner V.  Barraud,  the  circuit  court  of  the  city 
of  Norfolk  held  that  the  action  of  the  court 
in  selling  the  remainder  interest  of  the 
children  of  D.  C  Barraad  In  the  ^Barron's' 
farm  was  not  binding  upon  them,  and  that 
the  decrees  and  other  proceedings  in  the 
cause  of  Barraud  v.  Marshall,  so  far  as  they 
affect  the  rights  of  the  said  children  In  and 
to  the  land  in  controversy  were  null  and 
void.     Upon  appeal  that  action  of  the  dr- 


*For  other  cases  see  same  topic  and  secUoii  NUMBBR  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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cnit  court  was  a£Brmed.  The  history  of  the 
case  and  the  reasons  for  this  court's  decision 
are  fully  set  out  in  the  opinion  of  the  court 
in  the  report  of  the  case,  which  is  found  in 
102  Va.  324-^88,  46  S.  E.  31& 

''After  the  affirmance  of  the  decree  appeal- 
ed from  in  that  case,  the  personal  representa- 
tive of  William  H.  Turner,  deceased  (the 
purchaser  of  the  *Barron*s'  farm  in  the  case 
of  Barraud  v.  Marshall)  instituted  his  suit 
in  the  circuit  court  against  the  Citizens'  Bank 
of  the  City  of  Norfolk  and  others,  to  com- 
pel that  bank  to  pay  or  turn  over  to  him 
the  said  sum  of  $1,150.10  (and  its  interest), 
deposited  with  that  bank  under  decree  of 
the  court  in  the  case  of  Barraud  ▼.  Marshall, 
as  above  stated." 

The  plaintiff  rested  his  right  of  recovery 
of  the  money  in  bank  upon  the  allegation 
that  his  testator  only  acquired  an  estate  in 
the  "Barron's"  farm  for  the  life  of  D.  C. 
Barraud,  Jr.,  by  virtue  of  decrees  in  Barraud 
T.  Marshall,  and  that  a  trust  arose  to  refund 
to  him  the  fund  on  deposit  (the  purchase 
price  of  the  remainder  interest  in  the  "Bar- 
ron's" farm),  the  right  to  which  on  the  death 
of  Turner  devolved  upon  him  as  personal 
representative. 

The  circuit  court  granted  the  relief  prayed 
for  In  the  bill,  but  upon  appeal  the  decree 
was  reversed.  The  court,  at  page  461  of  105 
Va.,  page  30  of  54  S.  E.,  observes:  "Treat- 
ing, however,  the  sale  of  the  remainder  in 
the  'Barron's'  farm  In  the  case  of  Barraud 
V.  Marshall  as  a  nullity  so  far  as  it  affected 
the  rights  of  the  issue  of  D.  C.  Barraud,  Jr., 
it  does  not  follow  that  it  was  a  nullity  as  to 
the  heirs  of  D.  C.  Barraud,  Sr.  They  were 
parties  to  that  suit  and  consented  to  the  de- 
cree, which  confirmed  the  sale  of  the  'Bar- 
ron's' farm,  which  included  the  remainder 
as  well  as  the  life  estate.  This  being  so, 
they  would  not  be  heard  to  object  that  the 
sale  as  to  them  was  not  valid  and  binding, 
and  upon  the  death  of  D.  0.  Barraud,  Jr., 
without  issue,  as  it  is  possible,  the  heirs  of 
D.  C.  Barraud,  Sr.,  would  be  entitled  to  the 
fund  deposited  in  the  Citizens'  Bank,  and 
the  title  to  the  remainder  interest  in  the 
'Barron's'  farm  would  be  perfected  in  those 
who  have  acquired  the  rights  of  William  H. 
Turner,  Sr.,  the  purchaser  in  the  case  of  Bar- 
raud V.  Turner." 

Consequently,  the  court  held  that  the  fund 
in  bank  could  not  be  properly  disposed  of 
until  after  the  death  of  D.  C.  Barraud,  Jr., 
and  the  bill  was  accordingly  dismissed,  but 
without  prejudice. 

Jas.  B.  Heath,  for  appellant  W.  W.  Old 
&  Son,  JefCries,  Wolcott,  Wolcott  &  Lank- 
ford«  Oamett  &  Garnett,  W.  L.  Williams, 
Cutchins  &  Cutchins,  and  John  B.  Jenkins, 
for  appelleea. 

WHITTI4E3,  X  (after  stating  the  f^cts  as 
above).  D.  C.  Barraud,  Jr.,  died  in  the 
year  1908,  leaving  "lawful  Issue"  surviving 
hJicu     Whereupon  the  personal   representa- 


tive of  William  H.  Turner,  Sr.,  filed  anoth- 
er biU  in  the  circuit  court  of  the  city  of  Noi^ 
folk  to  recover  the  money  deposited  in  the 
Citizens'  Bank  under  the  decree  in  the  case 
of  Barraud  v.  Marshall  (which  we  shall 
hereafter  designate  as  the  "court  fund"),  as 
an  asset  belonging  to  the  estate  of  his  testa- 
tor. All  parties  in  interest  were  convened 
in  that  suit,  and  the  children  of  D.  C.  Bar- 
raud, Jr.,  having  disclaimed  and  renounced 
all  interest  in  the  court  fund,  the  circuit 
court,  upon  the  pleadings  and  an  agreed  state- 
ment of  facts,  passed  the  decree  under  re- 
view, denying  the  prayer  of  the  bill,  an<l, 
after  deducting  certain  costs,  attorney's  fees, 
and  tazes^  awarded  the  court  fund  to  the 
parties  in  possession  of  the  "Barron's"  farm 
(at  the  time  of  the  death  of  the  life  tenant, 
D.  C.  Barraud,  Jr.),  as  alienees  of  the  devisees 
of  William  H.  Turner,  Sr.,  deceased,  in  pro- 
portion to  their  respective  holdings. 

By  the  terms  of  the  certificate  the  court 
fund  was  deposited  to  the  credit  of  the  suit 
of  Barraud  v.  Marshall,  for  the  benefit  of 
such  persons  as  might  be  entitled  to  the 
same  under  the  will  of  the  testator,  D.  C, 
Barraud,  Sr.,  and  the  children  (the  "lawful 
issue")  of  D.  C.  Barraud,  Jr.,  having  sur- 
vived their  father,  became  entitled  to  the 
fund,  provided  they  should  elect  to  receive  it. 

On  the  death  of  D.  C.  Barraud,  Jr.,  either 
one  of  two  courses  was  open  to  the  chil- 
dren: They  could  have  elected  to  receive 
the  court  fund,  which  would  have  been  an 
acceptance  of  the  benefit  of  the  void  decree 
in  the  original  suit,  under  which  their  re- 
mainder interest  was  sold,  and  estopped 
them  from  asserting  any  claim  to  the  land; 
or  they  could  have  declined  to  accept  the 
court  fund,  and  have  elected  to  take  the 
land  In  specie.  The  effect  of  the  former 
course  would  have  inured  to  the  benefit  of 
the  appellees,  and  confirmed  their  title  to  the 
land;  the  effect  of  the  latter  was  to  oust 
the  appellees  of  their  title  to  the  land,  and, 
as  the  learned  circuit  court  held,  entitled 
them  to  be  subrogated  to  the  rights  of  the 
children  to  the  court  fund. 

The  concrete  question,  therefore,  for  our 
determination,  is  whether  the  devisees  of 
William  H.  Turner,  Sr.  (or  rather  their 
alienees),  who  have  been  disappointed  of 
what  they  would  otherwise  have  been  enti- 
tled to  retain  (the  land  devised)  by  the  elec- 
tion of  the  Barraud  children  to  take  land  in- 
stead of  the  court  fund  (the  purchase  price 
of  the  land),  are  entitled  in  equity  to  resort 
to  the  court  fund  to  make  good  the  benefits 
intended  to  be  bestowed  upon  them  by  tne 
testator's  will. 

The  general  doctrine  of  subrogation  anu 
the  kindred  principles  of  substicution,  com- 
pensation, and  election,  have  repeatedly  re- 
ceived consideration  at  the  hands  ot  this 
court,  and  In  no  jurisdiction  has  ttiat  doc- 
trine been  more  liberally  applied  to  meet 
the  exigencies  of  particular  cases  than  in 
this  state. 
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In  a  note  to  Derini^  y.  SJarl  of  Winchelsea, 
1  Ia  0.  In  Eq.  pt  1,  140,  it  was  said  tbat  in 
Powell  V.  White,  11  Leigh,  309,  "the  Vir- 
ginia practice  was  vindicated  against  the  au- 
thority of  Lord  Eldon,  with  distinguished 
and  convincing  ability." 

In  Binders  v.  Brune,  4  Rand.  438,  Judge 
Garr  observes:  "But  the  doctrine  of  substi- 
tution is  governed  by  principles  wholly  dif- 
ferent. It  has  nothing  of  form,  nothing  of 
technicality,  about  It;  and  he  who,  in  ad- 
ministering it,  would  'stick  in  the  letter,' 
forgets  the  end  of  its  creation,  and  perverts 
the  spirit  which  gave  it, birth.  It  is  the 
creature  of  equity,  and  real  essential  jus- 
tice is  its  object." 

In  American  Bonding  Oo.  v.  National  Me- 
chanics' Bank  of  Balimore,  99  Am.  St  Rep. 
466,  Judge  Freeman,  in  note  (page  478),  says: 
"Legal  subrogation  is  not  founded  upon  con- 
tract or  privity  or  strict  suretyship.  It  is 
bom  of  equity,  and  results  from  the  nat- 
ural justice  of  placing  the  burden  where  it 
ought  to  rest.  It  does  not  flow  from  any 
fixed  rule  of  law,  but  rather  from  principles 
of  justice,  equity,  and  benevolence.  It  is  a 
purely  equitable  result,  depending,  like  oth- 
er equitable  doctrines,  upon  the  facts  and 
circumstances  of  each  particular  case  to 
call  it  forth.  It  is  a  device  adopted  or  in- 
vented by  equity  to  compel  the  ultimate  dis- 
charge of  a  debt  or  obligation  by  him  who 
In  good  conscience  ought  to  pay  it" 

It  is  a  very  ancient  maxim  of  the  law 
that  "he  who  bears  the  burden  ought  also 
to  derive  the  benefit"     Broom's  Max.  712. 

In  Sheldon  on  Subrogation  (2d  Ed.),  the 
learned  author,  at  section  35,  says;  "The 
purchaser  from  a  devisee,  whose  purchase 
money  has  been  applied  in  payment  of  debts 
of  the  testator,'  will  be  subrogated  to  the 
rights  of  the  creditors  whose  demands  he 
has  thus  satisfied."  Gibson  v.  McCormick, 
10  Gill  &  J.  (Md.)  65.  See,  also,  Judge  Free- 
man's note  to  American  Building  Co.  v.  Nat, 
etc..  Bank,  supra,  99  Am.  St.  Rep.,  at  page 
529;  Sheldon  on  Subrogation,  $  86a;  Pease 
V.  Bgan.  181  N.  Y.  262,  30  N.  E.  102. 

At  section  218,  Mr.  Sheldon  says:  "Bene- 
ficiaries under  a  will,  who  have,  by  the  elec- 
tion of  another  legatee,  been  disappointed  of 
what  they  would  otherwise  have  received, 
will  be  allowed  compensation  for  their  loss 
out  of  what  the  latter  would  by  a  different 
election  have  taken  under  the  will"-— citing 
Pickersgill  v.  Rodger,  5  Ch.  DIv.  168 ;  Wilkin- 
son V.  Dent,  L.  R.  6  Ch.  339,  341;  Reeve  v. 
Reeve,  1  Vem.  219;  Welby  v.  Welby,  2  Ves. 
&  B.  187,  190;  Bor  v.  Bor,  3  Bro.  P.  C.  167; 
Dean  v.  Hart,  62  Ala.  308;  Key  v.  Griffin,  1 
Rich.  Bq.  (S.  C.)  67 ;  Tlmberlake  v.  Parish,  5 
Dana  (Ky.)  345. 

The  reason  of  the  rule  is  stated  In  Bor  v. 
Bor,  supra,  as  follows:  "Where  a  testator, 
making  provision  for  the  different  branches 
of  his  family,  gives  a  fee-simple  estate  to  one 
and  a  settled  estate  to  another,  imagining 
that  he  had  power  so  to  do,  a  tacit  condition 


is  implied,  to  be  annexed  to  the  devise  of  tb« 
fee-simple  estate,  that  the  devise^)  thereof 
shall  permit  the  settled  estate  to  go  accord- 
ing to  the  will,  and  if  in  that  respect  he 
should  disappoint  the  will,  what  is  devised 
to  him  shall  go  to  the  person  so  disappointed; 
it  being  presumed  that,  if  the  testator  had 
known  his  defect  of  power  to  devise  the  set- 
tled estate,  he  would  out  of  the  estate  io  his 
power  have  provided  for  that  branch  of  his 
family  who  was  not  entitled  to  the  settled 
estate,  and  have  declared  that  no  person 
should  enjoy  a  legacy  or  devise  who  contro- 
verted his  power  as  to  any  benefit  given  to 
another."  See,  also,  Sheldon  on  Subrogation, 
sec.  219. 

It  must  be  remembered  that  the  present 
case  is  supplemental  merely  to  the  original 
suit  of  Barraud  v.  Marshall,  and  that  the 
court  possesses  the  same  power  of  direction 
and  disposition  with  respect  to  the  court 
fund  that  could  be  exercised  in  the  original 
case  if  the  same  were  still  pending.  It  will 
be  also  noted  that  there  is  no  suggestion,  ei- 
ther in  the  pleadings  or  agreed  statement  of 
facts,  of  the  intervention  of  any  equity  or 
the  existence  of  any  circumstance  which 
should  Intercept  the  enforcement  of  the  meri- 
torious demand  of  the  appellees  to  the  court 
fund.  They  have  confessedly  been  deprived 
of  property  which  produced  this  identical 
court  fund,  by  the  election  of  parties  whose 
right  to  have  appropriated  it  in  exoneration 
of  that  property  cannot  be  questioned;  and 
impotent,  indeed,  would  be  the  processes  of  a 
court  of  equity,  if  it  could  devise  no  remedy 
for  applying  the  "court  fund"  in  reimburse- 
ment of  the  loss  to  which  the  appellees,  with- 
out fault  on  their  part,  have  thus  been  sub- 
jected. 

Says  Pomeroy,  In  his  work  on  Equity  Ju- 
risprudence (2d  Ed.,  §  109):  "Equitable  rem- 
edies ♦  •  •  are  distinguished  by  their 
flexibility,  their  unlimited  variety,  their 
adaptability  to  circumstances,  and  the  nat- 
ural rules  which  govern  their  use.  There  is, 
in  fact,  no  limit  to  their  variety  and  applica- 
tion. The  court  of  equity  has  the  poww  of 
devising  its  remedy  and  shaping  it  so  as  to 
fit  the  changing  circumstances  of  every  case 
and  the  complex  relations  of  all  the  parties." 

With  all  the  parties  and  the  subject-matter 
before  it,  and  with  the  ultimate  destination 
of  the  fund,  as  It  seems  to  us,  plainly  in 
sight,  there  could  be  no  justification  for  a 
court  of  equity  to  relinquish  its  administra- 
tion of  the  court  fund  In  favor  of  a  personal 
representative,  on  the  theory  that  it  is  an  as- 
set of  the  estate,  to  Abe  administration  of 
which  he  is  exclusively  entitled. 

This  view  of  the  case  renders  the  consid- 
eration of  the  remaining  assignment,  with 
respect  to  the  payment  of  costs,  attorney's 
fees,  and  taxes,  unnecessary. 

For  these  reasons,  the  decree  of  the  circuit 
court  must  be  affirmed. 

Affirmed. 

HARRISON,  J.,   absent. 
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JOHNSON  T.  WILLIAMS   et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

9,  1910.) 

1.  AssiosncENTs  FOB  Bbneut  or  Gbbditobs 

9  275*)— AOTIONS  BT  ASSIONEB— NBOESSABT 

Pabtdss. 

In  a  suit  by  trostees  for  the  benefit  of  cred- 
iton.  in  whidi  neither  the  creditois  nor  an  oa- 
tmaible  partner  of  the  assignor  were  parties, 
the  court  cannot  determine  whether  the  latter 
is  peisonally  liable  to  the  assignor's  creditors 
on  the  ground  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Grediton,  Gent  Dig.  {§  8l&-^23 ; 
Dec.  Dig.  S  276.*] 

2b  Pabtnebship    (i  34*)— OSTENSIBIJB   Pabt- 

msBS— Liabilttt. 

One  who  holds  himself  out  as  a  partner 
in  an  ostensible  firm,  and  causes  the  creditors 
of  such  firm  to  give  a  credit,  is  i>ersonail7  liable 
to  such  creditors,  though  he  has  a  right  of  ac- 
tion over  against  the  real  debtor  for  money  so 
paid  out. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent.  Dig.  f  49;   Dec.  Dig.  S  34.*] 

8.  Pabtnebship  (§  34*)— Ostensible  Pabt- 
NEBS— Estoppel  to  dent  Liabiutt— Es- 
toppel INIXB  SB. 

No  equitable  estoppel  can  exist  between 
parties  who  were  not  misled  bv  each  other's 
conduct,  so  that  the  members  of  an  ostensible 
firm  are  not  estopped  as  between  themselves 
from  denying  the  partnership,  though  they 
would  be  as  to  third  persons. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  f  49;   Dea  Dig.  S  34.*] 

4.  Pabtitebship  ({  180*)  —  Application  of 
Assets  to  Liabilities— Ostensible  E^bms 
—Rights  or  Individual  and  Fibm  Obed- 
itobs. 

Since  ^rtnership  creditors  have  no  rieht 
to  have  their  debts  satisfied  out  of  partnership 
assets,  except  through  the  equities  existing  be- 
tween the  partners  themselves,  creditors  of  an 
ostensible  firm  are  not  entitled  to  have  the  prop- 
erty in  the  possession  of  that  firm  applied  to 
the  satisfaction  of  their  debts  prior  to  the  in- 
dividual creditors  of  the  real  debtor,  so  that 
the  claim  of  a  chattel  smortgagee  under  a  mort- 
gage executed  by  the  real  debtor  on  property 
owned  by  him  in  conducting  a  business  as  a 
firm  would  have  priority  over  a  subsequent  gen- 
eral assignment  for  his  creditors;  Uie  credit- 
ors of  the  ostensible  firm  having  no  right  of  pri- 
ority over  the  general  creditors  to  have  their 
debts  satisfied  out  of  the  assets  of  the  ostensi- 
ble firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  I  180.*] 

Appeal  from  Oircalt  Gonrt,  Isle  of  Wight 
County. 

Suit  by  one  Williams  and  others,  trustees, 
against  G.  H.  Johnson.  From  a  Indgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded,  for  further  proceedings  as 
directed. 

Jno.  N.  Sebrell,  Jr.,  for  appellant  R.  W. 
Withers,  Jas.  U.  Buries,  Geo.  F.  Whitley, 
and  B.  H.  Williams,  for  appellees. 

BUGHANAN,  J.  It  appears  from  the  tActa 
agreed  that  G.  H.  Johnson  was  the  sole  own- 
er of  a  hardware  business  in  the  town  of 
Smlthfleld,  which  was  conducted  under  the 
name  of  O.  H.  Johnson  &  Go.    He  was  also 


the  sole  owner  of  an  undertaking  business, 
conducted  in  the  same  town,  but  at  a  differ- 
ent house,  under  the  name  of  Johnson  &  Sew- 
ard. Seward  owned  no  part  of  the  bnsineBS, 
receiyed  none  of  the  profits,  but  occasloiial- 
ly  worked  in  the  undertaking  establishment, 
for  which  he  receiyed  pay  for  the  time  he 
worked.  With  Seward's  knowledge  his  name 
appeared  on  the  sign  in  front  of  the  house 
in  which  the  undertaking  business  was  con- 
ducted, also  on  letter  heads,  bill  heads,  and 
stationary  generally.  Orders  for  goods  for 
the  undertaking  business  were  signed  "John- 
son &  Seward,"  and  notes  eyidendng  indebt- 
edness therefor  were  signed  in  the  same 
manner;  Johnson  making  the  orders  and  the 
notes. 

On  February  1,  1908,  Johnson,  being  in- 
debted to  W.  B.  Johnson  in  the  sum  of  $1,500 
for  money  advanced  and  suretyship  under- 
taken, executed  a  writing  in  form  of  a  till 
of  sale,  but  in  fact  a  chattel  mortgage,  on  all 
the  goods  and  stock  in  the  undertaking  busi- 
ness to  W.  B.  Johnson  to  secure  the  said  in- 
debtedness, which  paper  was  duly  recorded 
on  the  same  day.  On  the  20th  of  the  same 
month,  Johnson,  being  insolvent,  ^ecuted  a 
deed  of  assignment  to  B.  H.  Williams  and 
two  other  persons  as  trustees,  conveying  all 
his  property  of  every  kind  for  the  benefit  of 
all  his  creditors  pro  rata. 

The  trustees  in  the  deed  of  assignment 
filed  their  bill,  asking  to  administer  the  trust 
under  the  direction  of  the  court,  making  G. 
H.  Johnson,  their  grantor,  and  W.  B.  John- 
son, the  chattel  mortgagee,  parties  defend- 
ant Neither  Seward  nor  the  creditors  of 
Johnson  were  made  parties. 

Upon  a  hearing  of  tiie  cause  the  trial  court 
held  that  the  chattel  mortgage,  although  pri- 
or in  time  to  the  general  assignment,  was 
subordinate  to  that  assignment,  and  that  the 
chattel  mortgagee  was  entitled  to  receive 
nothing  under  it  untU  all  the  creditors  of  G. 
H.  Johnson,  trading  as  Johnson  &  Seward, 
had  been  paid  in  full,  directed  the  trustees 
to  so  distribute  the  proceeds  of  the  undertak- 
ing business  and  dismissed  the  bill.  From 
that  decree  this  appeal  was  taken. 

The  second  error  assigned  (and  in  the  view 
we  take  of  the  case  the  only  one  that  it  Is 
necessary  to  consider)  is  that  the  trial  court 
erred  in  holding  that  the  creditors  of  John- 
son in  the  undertaking  business  had  a  lien 
on  the  assets  of  that  business  superior  to 
the  chattel  mortgage  of  W.  B.  Johnson. 

Assuming  (and  we  cannot  do  more  in  this 
case,  as  neither  Seward  nor  the  creditors  are 
parties  to  this  suit)  that  Seward  was  and  is 
personally  liable  to  the  creditors  of  Johnson 
in  the  undertaking  business,  as  ostensible 
partner,  on  the  ground  of  estoppel,  does  that 
have  the  effect  of  giving  the  creditors  of  the 
ostensible  firm  the  right  to  have  the  prop- 
erty which  was  in  the  possession  and  use  of 
that  firm  applied  to  the  satisfaction  of  their 
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debts  In  priority  to  the  dalm  of  W.  S.  Jobn- 
8on,  the  indiyidual  creditor  of  O.  H.  John- 
■on? 

The  cases  are  not  In  harmony  upon  this 
qnestloiL  (Some  sui^ort  the  view  that  the 
creditors  of  the  ostensible  partnership  have 
such  priority  (see  Kelly  v.  Scott,  49  N.  Y. 
695;  Hillman  t.  Moore,  8  Tenn.  Oh.  454; 
Thayer  v.  Humphrey,  91  'Wis.  276,  64  N.  W. 
1007,  30  L.  R.  A.  549,  51  Am.  St  Rep.  887, 
and  cases  cited;  Yan  Kleeck  y.  Hammell,  87 
Mich.  599,  40  N.  W.  872»  24  Am.  St.  Rep.  184 ; 
Adams  T.  Albert,  156  N.  Y.  896,  49  N.  B.  929, 
63  Am.  St  Rep.  675);  others  that  they  have 
no  priority  (see  Kerr  v.  Potter,  6  Gill  [Md.] 
404;  Reese  y.  Bradford,  13  Ala.  846;  Scull's 
Appeal,  115  Pa.  141,  7  Atl.  588;  Broadway 
Nat  Bank  y.  Wood,  165  Mass.  312,  43  N.  E. 
100,  and  cases  cited).  The  weight  of  author- 
ity seems  to  be  in  fay  or  of  the  latter  ylew. 
SO  Cyc.  395;  Broadway  Nat  Bank  y.  Wood, 
supra. 

While  the  question  seems  to  be  one  of  first 
impression  in  this  Jurisdiction,  the  principles 
by  which  it  is  to  be  determined  are,  as  it 
seems  to  us,  well  settled. 

In  Shackelford  y.  Shackelford,  32  Grat 
481,  503,  President  Moncure  giyes  the  reason 
why  the  social  creditors  of  an  actual  partr 
nership  haye  priority  oyer  the  individual 
creditors  of  the  partners  in  the  distribution 
of  the  social  assets.  He  says:  '*We  know 
that  ordinarily  a  partnership  estate  Is  liable 
to  the  payment  of  the  debts  of  the  firm  in 
preference  of  the  indiyidual  debts  of  the 
partners.  This  is  the  right  of  the  indiyidual 
partners  inter  se.  The  creditors  of  the  part^ 
nership  haye  no  such  right  of  priority  oyer 
the  creditors  of  the  partners  indiyidually, 
but  only  by  substitution  to  the  rights  of  the 
partners  inter  se.  The  partners  may  release 
this  right,  and  the  creditors  of  the  partner- 
ship cannot  complain;  for  it  is  not  their 
right,  except  subject  to  the  disposition  and 
control  of  the  partners  themselyes,  to  whom 
It  helongs." 

In  Robinson  y.  Allen,  85  Va.  721,  729,  8  S. 
IL  835,  889,  it  was  held  that  the  right  of  the 
simple  contract  creditors  of  a  i)artnership 
to  haye  social  assets  specifically  appropriat- 
ed in  equity  to  the  payment  of  their  debts 
in  preference  to  the  creditors  of  an  individ- 
ual partner  was  a  derivative  one-r-that  it  was 
'^merely  the  right  to  be  substituted  to  the 
equity  the  partners  have  inter  se  to  have 
the  property  so  applied.    •    •    •»• 

And  in  Millhiser  v.  McKinley,  98  Va.  207, 
209,  85  a  E.  446,  447,  Judge  Riely,  speaking 
for  the  court,  says  that  ordinarily  a  partner- 
siiip  estate  Is  liable  to  the  payment  of  the 
debts  of  the  firm  in  preference  to  the  in- 
dividual debts  of  the  partners.  "This  is  the 
right  of  the  partners  inter  se.  The  creditors 
of  the  partnership  have  no  such  right  of 
priority  over  the  separate  creditors  of  the 
partners,  otherwise  than  by  substitution  to 
the  rights  of  the  partners  inter  se.  The 
partners  may  release  this  right,  and  if  they 


do  80  bona  fide  the  eredltom  cannot  complain, 
for  it  is  not  their  right,  except  subject  to  the 
proper  dlspositloB  and  control  of  the  partners 
ttiemselves." 

The  social  creditors  having  no  right  to 
have  their  debts  satisfied  out  of  the  social 
assets,  except  through  the  equities  of  the 
partners  between  themselyes,  it  would  seem 
to  follow  that  if  there  be  no  partnership 
there  are  no  equities  to  which  such  creditors 
can  be  substituted.  If  one  holds  himself  out 
as  a  partner,  or  permits  himself  to  be  so  held 
out  when  he  is  not  a  partner,  and  has  no  in- 
terest in  the  assets  in  the  possession  of  the 
ostensible  firm,  out  of  what  does  his  equities 
grow?  The  fact  that  his  conduct  caused  the 
creditors  of  the  ostensible  firm  to  give  it 
credit  will  make  him  personally  liable  to 
such  creditors,  and  give  him  a  right  of  action 
against  the  real  debtor  for  any  sum  that  he 
may  have  to  pay;  but  it  does  not  give  him  a 
lien  therefor  on  that  debtor's  property^  By 
his  conduct  he  has  become  liable  for  the 
debts  of  the  ostensible  firm;  but  as  between 
himself  and  the  real  debtor  he  is  a  mere 
surety,  and  with  no  higher  rights  than  any 
other  surety.  As  between  him  and  the  cred- 
itors of  the  ostensible  firm,  he  is  estopped 
from  denying  his  liability  as  a  partner;  but 
this  equity  is  between  him  and  the  creditors. 
Neither  he  nor  the  other  members  of  the 
ostensible  firm  are  estopped  from  denying 
the  partnership  as  between  themselye&  Nei- 
ther was  misled  by  the  other's  conduct,  for 
they  knew  from  the  beginning  that  there  was 
no  XMirtnership.  There  can  be  no  equitable 
estoppel  between  parties  where  neither  has 
been  misled  by  the  conduct  of  the  other.  To 
hold,  as  some  courts  do,  that  they  or  either 
of  the  members  of  the  ostensible  partnership 
are  estopped  to  deny  that  the  property  in 
the  possession  and  use  of  the  ostensible  firm 
is  partnership  property,  is  to  ignore,  as  It 
seems  to  us,  the  principles  upon  which  the 
doctrine  of  equitable  estoppel  is  based,  and 
to  declare  equities  between  the  ostensible 
partners  which  have  no  existence  in  fact 

If  the  creditors  of  an  actual  partnership 
have  no  independent  right  to  have  the  social 
assets  subjected  to  the  payment  of  their  debts 
in  preference  to  the  creditors  of  the  individ- 
ual partners,  but  their  right  to  such  priority 
is  a  derivative  one,  by  substitution  to  the 
rights  of  the  partners  between  themselves, 
the  creditors  of  an  ostensible  partnership  can 
only  have  this  right  of  priority  by  a  like  sub- 
stitution to  the  equities  of  the  partners  be- 
tween themselves,  unless  the  creditors  of  an 
ostensible  partnership  have  rights  superior  to 
the  rights  of  the  creditors  of  an  actual  part- 
nership. This,  of  course,  cannot  be  so.  Since, 
as  we  have  seen,  there  are  no  equities  be- 
tween the  ostensible  partners,  there  being 
neithep  a  partnership  nor  partnership  prop- 
erty, there  is  nothing  to  wliich  its  creditors 
can  be  substituted. 

In  Broadway  Nat.  Bank  v.  Wood,  supra, 
the  court,  in  discussing  the  right  of  partners 
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to  have  partnership  property  first  applied  to 
partnership  debts,  said:  *'In  applying  the 
foregoing  doctrine  to  cases  where  a  person  is 
ostensibly,  but  not  actually,  a  member  of  a 
partnership,  and  is  therefore  under  a  per- 
sonal estoppel  to  deny  his  liability,  it  follows 
that  a  creditor  who,  by  reason  of  this  estop- 
pel, can  maintain  a  personal  action  against 
him,  cannot  extend  his  estoppel  so  as  to  bind 
the  property  which  was  In  possession  and  use 
of  the  actual  partners.  The  ostensible  part- 
ner himself  has  no  equity  to  have  the  prop- 
erty applied  to  the  payment  of  the  claims 
upon  which  he  is  liable,  and  therefore  the 
creditors  holding  those  claims,  who  are  mere- 
ly subrogated  to  his  rights  and  equities,  have 
no  such  equity." 

In  Bixler  v.  Kresge,  169  Pa.  405,  32  AtL 
414,  47  Am.  St  Rep.  d20,  the  question  was 
whether  the  creditors  of  an  alleged  partner- 
ship had  priority  over  the  individual  creditor 
who  levied  an  execution  on  the  alleged  firm 
property.  It  appeared  in  that  case  that  one 
of  the  alleged  partners  was  not  in  fact  a  part- 
ner, but  had  permitted  himself  to  be  held  out 
as  such  when  he  was  in  fact  a  hired  man 
working  for  wages.  The  court  in  its  opinion, 
in  discussing  that  question,  said:  "Between 
the  partners  themselves  the  assets  of  the 
firm  constitute  a  fund  for  the  payment  of 
their  liabilities,  and  each  member  has  an 
equity  which  he  can  enforce  to  accomplish 
this  result,  and  of  consequence  a  lien  on  the 
property  to  that  extent.  When  a  creditor 
levies  on  the  property  of  a  firm,  his  execu- 
tion fixes  and  attaches  to  this  right  to  the 
same  extent  that  it  existed  in  the  partners, 
and  hence  the  preference  over  a  separate  ex- 
ecution creditor  in  the  distribution.  All  this 
is  predicable  of  a  case  of  Joint  property  only. 
But  where  there  was  no  joint  property  the 
rule  has  nothing  to  operate  on.  The  mere 
name  is  not  enough  in  such  a  case.  There 
must  be  an  equity.  As  the  equity  never  ex- 
isted, a  creditor's  execution  would  not  at- 
tach to  any  right  amounting  to  a  lien  to  have 
the  assets  appropriated  to  a  partnership  debt. 
•  •  •  The  appellant  cannot  work  out  his 
equities  through  the  partners,  for  these  as 
such  did  not  exist  inter  se,  and  the  individ- 
ual owner  could  not  give  him  this  right  of  a 
prior  execution  against  him  individually." 

And  the  same  court,  in  Scull's  Appeal,  115 
Pa.  141,  7  AtL  588,  said :  "The  rule  that  joint 
creditors  are  entitled  to  priority  over  sepa- 
rate creditors  in  the  distribution  of  a  joint 
estate  applies  only  where  there  is  such  a 
joint  estate  for  distribution.  Where  there  is 
no  such  Joint  estate,  the  creditor  who  first 
acquired  a  lien  upon  the  property  is  entitled 
to  the  fund  arising  from  a  sale  thereof  in 
preference  to  subsequent  creditors.  See  Gold- 
thwelt  V.  Janney,  102  Ala.  431,  15  South.  560, 
28  L.  R.  A.  161,  48  Am.  St  Rep.  56;  Smith 
V.  Smith,  87  Iowa,  93,  54  N.  W.  73,  43  Am. 
St   Rep.  370;    Glenn  v.   Gill,  2  Md.   1,   15; 


Doner  y.  Stauffer,  1  Pen.  A  W.  (Pa.)  198,  21 
Am.  Dec.  370;  30  Gyc.  395,  896. 

The  creditors  of  Johnson,  trading  as  John- 
son &  Seward,  having  no  right  to  have  the 
assets  of  the  undertaking  business  subjected 
to  the  payment  of  their  debts  in  preference 
to  the  individual  creditors  of  Johnson,  it  fol- 
lows that  the  chattel  mortgage  of  W.  E. 
Johnson,  being  prior  in  time,  has  priority 
over  the  general  assignment  of  G.  H.  John- 
son. 

The  decree  appealed  from  must  be  revers- 
ed, and  the  cause  remanded  to  the  circuit 
court,  to  be  proceeded  with  In  accordance 
with  the  views  expressed  in  this  opinion. 

Reversed. 

HARRISON,  J.,  absent 


(111  Va.  i> 

OARNBGIB  TRUST  CO.  et  al.  v.  SECURITY 
LIFE  INS.  00.  OF  AMERICA  et  al.t 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

9,  1910.) 

1.  Corporations  (5  65*)  —  Property  m 
Shares—Nature  and  E)lement. 

The  three  elements  in  the  right  of  property 
—the  legal  title,  beneficiaiy  interest,  and  the 
right  of  control— are  found  in  corporate  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §8  165-171;    Dec.  Dig.  §  65.*] 

2.  Contracts  (§  121*)— Trusts  (§  136*)— Cow- 
TROL  OF  Corporations— Validity  of  Vot- 
ing Trust— Dry  Trust. 

An  agreement,  under  which  certain  nanied 
I>er8on8  were  to  hold,  as  trustees,  a  specified 
amount  of  stock  then  owned  bgr  them  in  a  cor- 
poration for  25  years  and  vote  the  entire 
amount  as  a  majority  of  the  trustees  might  de- 
termine, and  other  persons  known  as  '*8ub- 
Bcribers*'  were  to  purchase  an  interest  in  the 
stock  so  held  which  should  give  them  no  voting 
right  or  any  title  thereto  except  to  receive 
paj^ments  equal  to  dividends  if  any  such  are 
paid  the  trustees,  until  the  expiration  of  the 
25  years,  when  they  were  to  receive  stock  ia 
exchange  for  the  trustees'  certificates  issued, 
is  sustained  by  a  sufficient  consideration,  is  not 
invalid  as  in  restraint  of  trade  or  as  against 
public  x)olicy,  and  is  not  a  dry  trust. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  504 ;  Dec.  Dig.  §  121  ;•  Trusts, 
Cent.  Dig.  §  179 ;    Dec.  Dig.  §  13a*] 

3.  Corporations  (§  199*)— Validity  of  Vot- 
ing Trust. 

The  agreement  is  not  invalid  under  Code 
1904,  §  1105e,  providing  that  unless  it  shall 
have  been  otherwise  provided  in  the  charter  or 
certificate  of  incorporation,  or  in  an  amend- 
ment or  by-law,  each  person  in  whose  name 
stock  shall  stand,  on  the  books  of  a  corporation, 
shall  be  entitled  to  one  vote  for  each  share  of 
stock  in  his  name,  and  that  the  right  of  any 
person  holding  stock  in  a  representative  capac«- 
ity  to  represent  such  stock  shall  be  as  provided 
by  any  agreement  made  between  such  person 
and  the  beneficial  owner,  provided  such  agree- 
ment or  copy  thereof  shall  have  lM;en  furnished 
to  the  corporation,  and  that,  as  between  the 
pledgor  and  pledgee  of  capital  stock  pledged  to 
secure  a  specific  loan  with  a  fixed  period  of  ma- 
turity, the  right  to  vote  shall  be  determined  by 
the  written  agreement  of  the  pledgor  and 
pledgee,  or,  in  the  absence  of  such  agreement 
the  pledgor  shall  be  held  to  be  the  owner  and 


•For  other  cases  «ee  same  topic  and  vection  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  lndex«« 
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entitled  to  yote,  and  that  shares  of  stock  of  a 
corporation  belonging  to  it  shall  not  be  voted, 
directly  or  indirectly. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  764;    Dec.  Dig.  S  190.*] 

Appeal  from  Chancery  Court  of  Richmond. 

•Suit  by  the  Carnegie  Trust  Company  and 
others  against  the  Security  Life  Insurance 
Company  of  America  and  others  to  have  a 
certain  voting  trust  agreement  annulled. 
From  a  decree  susbiining  the  validity  of  the 
agreement,  petitioners  appeal.     Afilrmed. 

The  voting  trust  agreement  above  referred 
to  is  as  follows: 

"This  agreement,  made  this  first  day  of 
February,  1907,  by  and  between  Jos.  B,  Otis, 
W.  O.  Johnson,  W.  T.  Durbln,  P.  J.  Kleran 
and  Edward  B.  Duff ,  hereinafter  called 'trus- 
tees,' parties  of  the  first  part,  and  the  sev- 
eral persons  Whose  names  are  hereunto  sub- 
scribed, hereUiafter  called  'subscribers,'  par- 
ties of  the  second  part,  witnesseth: 

"Whereas,  the  trustees  have  agreed  to 
purchase  30,000  shares  of  the  capital  stock 
of  tiie  Security  Life  &  Annuity  Company  of 
America,  hereinafter  for  convenience  termed 
•Security  Company,*  all  of  which  stock  has 
been  issued  and  now  stands  on  the  books  of 
Bald  company  in  the  name  of  the  trustees; 
and 

••Whereas,  said  subscribers  have  arranged 
to  procure  an  interest  in  said  shares  so  pur- 
chased, as  hereinafter  provided;  and 

"Whereas,  all  parties  hereto,  in  order  to 
promote  and  protect  the  value  of  said  stock, 
and  to  secure  the  satisfactory  management 
of  said  Security  Company  for  a  period  of 
years,  are  desirous  that  the  title  to  all  of 
said  stock  shall  at  all  times  stand  on  the 
books  of  said  Security  Company  in  the  name 
of  the  trustees  during  the  continuance  of 
this  agreement,  and  that  said  stock  shall  be 
held  together  In  one  block  and  voted  as  the 
trustees,  or  a  majority  of  them,  may  deter- 
mine, for  the  period  of  twenty-five  (25)  years 
from  February  1,  1907 ;  and 

"Whereas,  said  sale  of  said  interest  In 
said  stock  to  the  subscribers  has  been  made 
by  the  trustees,  and  accepted  by  said  sub- 
scribers, upon  the  express  condition  that  the 
same  should  not  vest  in  the  subscribers  any 
right  to  vote  said  stock,  during  the  period 
of  this  agreement,  or  any  title  thereto,  ex- 
cept such  rights  as  are  In  terms  conferred 
by  the  trustees'  certificates,  hereinafter  pro- 
Tided  to  be  Issued  by  the  trustees;    and 

••fVheretts,  said  Otis,  Johnson  and  Durbln, 
tl»A  tti^ee'  trustees  first  named  above,  now 
Hold  an  f'lsteea  under  a  trust  agreement, 
U^tCT  .T\ine  14  3>M>fi.  certam  shares  of  the 
*!apup"  stofK  o*-  puiii  p»ecunty  Company,  and 
nav^  fssiieo  uiinf»r  ihnt  trust  agreement  cer- 
tMiP  trusiees    rertincat<?j»  to  various  parties; 

"Whereas  the  said  Otis.  Johnson  and 
tmrDin  have  agreed  to  procure  the  excnange 


of  the  trustees'  certificates  issued  by  them 
under  said  agreement  of  date  June  14,  1906, 
in  exchange  for  the  trustees'  certificates 
calling  for  a  like  amount  of  stock  to  be  Is- 
sued as  hereinafter  provided: 

"Now,  therefore,  it  is  agreed  by  and  be- 
tween the  parties  hereto  In  consideration  of 
the  premises,  and  of  their  mutual  covenants 
each   with  the  other,   as   follows: 

"First  Each  subscriber  hereto,  or  to  any 
counterpart  bereof,  agrees  to  pay  to  the 
trustees  upon  the  signing  of  this  agreement 
the  amount  set  opposite  his  resi)ectlve  name, 
and  for  each  twenty-five  ($25.00)  dollars  so 
paid,  such  subscriber,  his  legal  representa- 
tive or  assigns,  shall  be  entitled  to  receive 
at  the  expiration  of  this  agreement,  one 
share  of  the  capital'  stock  of  said  Security 
Life  &  Annuity  Company  of  America.  The 
sums  paid  by  the  subscribers  shall  be  used 
and  retained  by  the  trustees  as  their  own 
property  for  the  purchase  price  of  the  trus- 
tees* certificates  to  be  Issued  to  subscribers 
as  hereinafter  provided.  Provided,  howev- 
er, that  the  subscribers  to  the  trust  agree- 
ment, dated  June  14,  1906,  who  become  par- 
ties hereto  as  provided  In  the  succeeding 
clause  hereof,  shall  not  be  required  to  pay 
any  money  to  the  trustees,  the  surrender  of 
their  trustees'  certificates  Issued  under  said 
agreement  of  June  14,  1906,  being  accepted 
by  the  parties  hereto  In  lieu  of  other  pay- 
ment. 

"Second.  The  subscribers  to  the  trust 
agreement,  dated  June  14,  1906.  hereinbe- 
fore referred  to,  may  become  parties  hereto 
by  signing  this  agreement  and  by  surrender- 
ing the  trustees'  certificates  held  by  them 
under  said  trust  agreement  of  date  June  14, 
1906,  and  upon  such  signature  and  sur- 
render such  parties  shall  be  entitled  to  re- 
ceive trustees'  certificates  Issued  hereunder 
as  hereinafter  provided,  setting  forth  the 
number  of  shares  of  stock  of  said  Security 
Company  to  which  such  subscribers  will  be 
entitled  at  the  expiration  of  this  agreement, 
which  shall  be  the  same  number  of  shares 
as  expressed  in  the  trustees'  certificates  is- 
sued under  said  agreement  of  June  14,  1906. 

"Said  Otis,  Johnson  and  Durbln,  upon  the 
surrender  of  all  of  the  trustees'  certificates 
issued  as  above  described,  under  said  agree- 
ment of  June  14,  1906,  will  transfer  all  the 
shares  represented  in  such  certificates  to 
the  trustees  herein  named. 

*Third.  Upon  full  payment  by  each  sub- 
scriber of  the  amount  of  his  subscription, 
a  certificate  shall  be  issued  to  him  by  the 
trustees,  setting  forth  the  number  of  shares 
of  stock  of  said  Security  Life  &  Annuity 
Company  of  America  to  which  such  sub- 
scriber will  be  entitled  at  the  expiration  of 
this  agreement,  which  certificate  shall  be 
in  sulKstantlally  the  following  form,  and 
which  is  herein  referred  to  for  convenience 
as  a  *trustee8'  certificate': 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  dat«,  ft  Reporter  IndexM 
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•••No Sharee. 

•"Trustees'  Certificate  under  Agreement 
dated  Febmary  1,  1907. 

•"Security  Life  &  Annuity  Ck>mpany  of 

America. 

••  This  is  to  certify  that  on  the  1st  day  of 
February,  1932; will  be  entitled  to  re- 
ceive a  certificate,  or  certificates,  for 

full  paid  shares  of  the  par  value  of  ten  dol- 
lars (110.00)  each,  of  the  capital  stock  of  the 
Security  Life  &  Annuity  Company,  and  in  the 
meantime  to  receive  payments  equal  to  the 
dividends,  if  any,  collected  by  the  undersign- 
ed trustees,  or  their  successors,  upon  a  like 
nnmber  of  such  shares  standing  upon  the 
books  of  said  company  in  the  name  of  the 
said  trustees,  or  their  successors^  less  expens- 
es, if  any,  incurred  by  said  trustees,  under  the 
agreement  hereinafter  referred  to,  and  until 
after  the  actual  delivery  of  such  stock  cer- 
tificates the  said  trustees,  or  their  successors, 
shall  possess,  and  shall  be  entitled  to  exercise 
all  rights  of  every  name  and  nature,  includ- 
ing the  right  to  vote  with  respect  to  any  and 
all  such  stock,  it  being  expressly  stipulated 
that  no  voting  right  passes  by  or  under  this 
certificate,  or  by  or  under  any  agreement,  ex- 
pressed or  implied.  This  certificate  is  issued 
under  and  pursuant  to  the  terms  of  a  certain 
agreement  dated  February  1,  1907,  entered 
into  by  and  between  Joseph  E.  Otis,  W.  O. 
Johnson,  W.  T.  Durbin,  P.  J.  Kleran  and  Ed- 
ward E.  Duff,  as  trustees,  of  the  first  part, 
and  sundry  other  subscribers  to  said  agree- 
ment, of  the  second  part  This  certificate  is 
transferable  only  on  the  books  of  the  under- 
signed trustees  by  the  registered  holder  ei- 
ther in  person  or  by  attorney,  duly  authoriz- 
ed according  to  the  rules  established  for  that 
purpose  by  the  trustees,  and  on  surrender 
hereof;  and,  until  so  transferred,  the  trustees 
may  treat  the  registered  holder  as  the  owner 
hereof  for  all  purposes  whatsoever,  except 
that  the  delivery  of  stock  certificates  hereun- 
der shall  not  be  made  without  surrender 
hereof. 

•••In  witness  whereof,  the  said  trustees 
have  executed  this  certificate  this •  of 

•••Joseph  E.  Otis, 
••'W.  O.  Johnson, 
*•  'W.  T.  Durbin, 
*•  •?.  J.  Kelran,  and 
*•  •Edward  B.  Duff, 

*•  'Trustees. 
"  'Countersigned: 

"• Trustee.' 

••Said  trustees*  certificate  shall  be  trans- 
ferable on  the  books  of  the  trustees  by  the 
holder  thereof  in  i)er8on  or  by  attorney  upon 
surrender  thereof  properly  endorsed.  Upon 
such  assignment  and  surrender  a  new  trus- 
tees' certificate  shall  be  Issued  to  the  trans- 
feree by  the  trustees,  and  the  person  accept- 
ing such  assignment  or  accepting  such  new 
certificate  shall  be  bound  by  the  terms  of 
this  agreement  as  fully  to  all  intents  and  pur- 


poses as  If  he  signed  the  same.  Such  trus- 
tees' certificates  may  bear  the  facsimile  sig- 
natures of  said  trustees,  provided  they  are 
countersigned  by  one  of  the  trustees,  or  their 
successors. 

••Fourth.  On  the  first  day  of  February, 
1932,  upon  surrender  of  any  trustees'  certifi- 
cate then  outstanding  hereunder,  the  trustees 
will  in  accordance  with  the  terms  thereof, 
deliver  corresponding  certificates  or  shares  of 
the  capital  stock  of  said  Security  Company, 
such  delivery  to  be  made  only  out  of,  and 
from,  certificates  of  stock  heretofore  or  here- 
after Issued  to,  or  standing  in  the  name  of, 
the  said  trustees  or  their  successors. 

'•Fifth.  Should  any  dividends  be  paid  to 
the  said  trustees  or  their  successors,  on  the 
shares  of  stock  standing  in  their  names,  they 
shall,  within  a  reasonable  time  after  the  re- 
ceipt by  them,  of  such  dividends,  distribute 
the  moneys  so  received  by  them  to  the  hold- 
ers of  the  trustees'  certificates  issued  hereun- 
der in  proportion  to  the  number  of  shares 
named  in  the  certificate  or  certificates  of  each 
holder.  Provided,  however,  that  the  trus- 
tees may  retain  out  of  any  such  dividends 
any  necessary  expense  to  which  they  may  be 
put  by  reason  of  the  trusteeship  hereby  cre- 
ated. In  making  payment  of  such  dividends 
the  trustees,  or  their  successors,  shall  be  en- 
tiUed  to  treat  the  persons  in  whose  names 
such  trustees'  certificates  stand  upon  the 
books  of  the  trustees,  as  the  owners  thereof 
for  all  purposes,  and  shall  not  be  affected  by 
any  notice  to  the  contrary. 

"Sixth.  Each  of  the  said  trustees  shall  have 
power  to  appoint  his  own  successor  in  trust 
and  to  make  such  appointment  at  any  time, 
either  by  deed  or  by  will,  and  each  successor 
in  trust  shall  in  turn  have  the  same  power  of 
appointment  of  his  successor.  Such  appoint- 
ment shall  become  effective  Immediately  up- 
on the  death,  resignation,  insanity  or  perma- 
nent removal  from  the  United  States  of  such 
trustee,  and  any  such  appointment  may  be 
revoked  by  the  person  making  the  same  at 
any  time  prior  to  its  actually  becoming  ef- 
fective. Wherever  in  this  agreement  the  trus- 
tees are  referred  to,  such  terms  shall  be  held 
to  embrace  the  trustees  for  the  time  bein^ 
in  office  as  such,  whether  original  or  succes- 
sor. 

"Seventh.  In  case  of  the  failure  of  either 
of  said  trustees,  or  their  successors,  to  ap- 
point a  successor  in  trust,  then,  upon  the 
death,  resignation,  insanity,  or  permanent 
removal  from  the  United  States  of  such  trus- 
tee or  successor  in  trust  his  successor  shaU 
be  appointed  by  an  instrument  in  wrtUn^ 
signed  by  a  majority  of  the  remaining  trun- 
tees  herennder.  then  in  office,  ana  in  chm? 
they  are  unable  to  agree  unon  sucn  siic*oes«(»«- 
in  trust  the  appointment  shaH  then  oe  matjt^ 
by  the  person  wbo  sbaJl  nold  the  ofhce  o«.' 
president  of  the  Western  'iTust  ft  8^vir«eH 
Bank  of  Chicago,  Illinois,  or  its  successor  o^ 
assigns. 

••Eighth.  Nothing   herein    contameQ   g^aU 
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constitute  the  parties  hereto  partners,  but 
this  agreem^it  shall  bind  and  Inure  to  the 
benefit  of  the  trustees,  and  each  of  them, 
and  their  successor,  or  successors,  and  each 
of  them.  In  the  trust  hereby  created,  and 
shall  bind  and  inure  to  the  benefit  of  the 
subscribers  hereto  and  their  legal  represeuta- 
tiyes  and  assigns. 

"Ninth.  The  trustees  may,  in  their  discre- 
tion, select  some  bank  in  Chicago  to  act  as 
transfer  agent  for  the  trustees'  certificates 
herein  provided  for.  And  in  that  event,  no 
*8uch  trustees*  certificate  shall  be  valid  until 
countersigned  by  such  transfer  agent 

**Tenth.  Said  trustees,  or  their  successors 
in  trust,  from  time  to  time,  shall  vote  the 
shares  of  stock  embraced  in  this  agreement 
at  all  meetings,  general  or  special,  of  the 
stockholders  of  said  Security  Company  upon 
any  matter,  proposition  or  thing  which  may 
be  submitted  to  any  such  meeting,  and  they 
shall  possess  in  that  respect  the  same  powers 
as  though  they  were  the  sole,  unrestricted 
owners  of  such  stock.  The  trustees  may  use 
said  voting  power  In  the  election  of  any  such 
trustees  as  ofiicers  or  directors  of  said  Se- 
curity Company. 

"The  trustees  shall  not  be  liable  for  mis- 
takes of  law  or  fact,  Aor  for  errors  of  judg- 
ment in  using  such  voting  power,  or  other- 
wise in  connection  therewith,  except  for  their 
own  Individual  misfeasance,  and  no  trustee 
shall  be  responsible  for  the  acts  or  omission 
of  any  other  trustee  hereunder.  All  action  to 
be  taken  by,  and  questions  arising  between 
the  trustees  from  time  to  time,  shall  be  deter- 
mined by  the  decision  of  the  majority  of  those 
then  acting  as  trustees,  either  at  a  meeting, 
or  by  writing,  with  or  without  meeting,  and 
in  like  manner  the  trustees  may  establish 
tbelr  rules  of  action. 

"Any  trustee  hereunder  may  vote  In  person 
or  by  proxy  to  any  other  person,  whether  or 
not  a  trustee,  and  a  proxy  In  writing  signed 
by  a  majority  of  the  trustees  shall  be  sufll- 
clent  authority  to  the  person  named  therein 
to  vote  the  stock  held  by  all  the  trustees  here- 
under at  any  meeting,  general  or  special,  of 
the  stockholders  of  the  Security  Company. 
Any  proxy  executed  by  the  direction  of  a  ma- 
jority of  the  trustees,  as  herein  provided. 
may  be  executed  by  such  majority  in  the 
names  of  all  the  trustees. 

"Upon  the  succession  to  oflBce  of  a  successor 
to  any  trustee  hereunder,  a  majority  of  the 
trustees  in  office  at  the  time  of  such  succes- 
sion are  hereby  Irrevocably  vested  with  full 
power  should  they  deem  it  necessary  or  ad- 
visable to  exercise  It,  to  assign  the  shares  of 
stock  covered  by  this  agreement  to  the  trus- 
tees then  In  office,  including  such  successor, 
to  the  end  that  a  new  certificate  for  such 
stock  may  be  issued  in  the  names  of  the  trus- 
tees at  that  time  duly  appointed  hereunder. 

"Eleventh.  An  original  hereof  shall  be  sign- 
ed by  the  trustees  and  retained  by  them,  and 
counterparts  may  be  signed  by  the  subscrib- 
ers, but  all  together  shall  be  taken  and  deem- 


ed one  original  instrument,  and  held  by  the 
trustees. 

"In  witness  whereof,  the  trustees,  parties 
of  the  first  part  hereto,  have  subscribed  an 
original  hereof,  and  the  subscribers,  parties 
of  the  second  part  hereto,  have  subscribed 
said  original,  or  counterparts  thereof  as  of 
the  day  and  year  first  above  written." 

Wm.  A.  Keener,  Wyndham  R.  Meredith, 
and  Coke  &  Pickrell,  for  appellants.  Monta- 
gue &  Montague,  for  appellee.  Security  Ins. 
Co.  Braxton  &  Eggleston,  Pam  &  Hurd,  for 
trustees. 

KEITH,  P.  The  Carnegie  Trust  Company 
and  Robert  J.-  Davidson  filed  their  bill  In  the 
chancery  court  of  the  city  of  Richmond, 
from  which  It  appears  that  the  Carnegie 
Trust  Company  is  the  holder  and  owner  of 
certain  voting  trust  certificates,  representing 
12,200  srtiares  of  the  capital  stock  of  the  Se- 
curity Life  Insurance  Company  of  America 
and  188  shares  of  the  capital  stock  of  that 
company;  that  Robert  J.  Davidson,  trustee 
of  the  Guarantee  Title  &  Trust  Company  of 
Pittsburg,  is  the  holder  of  voting  trust  cer- 
tificates representing  12,667  shares  of  the 
capital  stock  of  said  Security  Life  Insurance 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Vir- 
ginia, with  its  principal  office  in  the  city  of 
Richmond  and  its  chief  executive  offices  In 
the  city  of  Chicago,  state  of  Illinois;  that 
the  principal  business  of  the  insurance  com- 
pany is  to  do  a  general  life  insurance  busi- 
ness; and  that  there  have  been  legally  is- 
sued and  are  now  outstanding  50,000  shares 
of  its  capital  stock,  each  of  the  par  value 
of  $10.  The  bill  then  sets  out  in  detail  the 
negotiations  entered  into  between  certain 
named  persons  which  resulted  In  what  is 
known  as  the  "February  agreement"  from 
which  it  appears  that  by  an  agreement  made 
the  1st  day  of  February,  1907,  between  Otis, 
Johnson,  Durbin,  Kleran,  and  Duff,  parties 
of  the  first  part,  who  are  named  as  "trus- 
tees," and  other  parties  of  the  second  part, 
who  are  named  as  "subscribers,"  the  trus- 
tees have  agreed  to  purchase  30,000  shares 
of  the  capital  stock  of  the  Security  Life  In- 
surance ComiMiny  of  America,  all  of  which 
stock  had  been  issued  and  stands  on  the 
books  of  the  company  In  the  names  of  the 
trustees.  "And  whereas  said  subscribers 
have  arranged  to  procure  an  Interest  in  said 
shares  so  purchased,  as  hereinafter  provid- 
ed;  and 

"Whereas,  all  parties  hereto,  in  order  to 
promote  and  protect  the  value  of  said  stock, 
and  to  secure  the  satisfactory  management 
of  said  Security  Company  for  a  period  of 
years,  are  desirous  that  the  title  to  all  of 
said  stock  shall  at  all  times  stand  on  the 
books  of  said  Security  Company  in  the  name 
of  the  trustees  during  the  continuance  of 
this  agreement,  and  that  said  stock  shall 
be  held  together  In  one  block  and  voted  as 
the  trustees,  or  a  majority  of  them,  may  de- 
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termlne,  for  the  period  of  twenty-five  (25) 
years  from  February  1,  1907 -/and 

"Whereas,  said  sale  of  said  interest  In 
said  stock  to  the  subscribers  has  been  made 
by  the  trustees,  and  accepted  by  said  sub- 
scribers, upon  the  express  condition  that  the 
same  should  not  vest  in  the  subscribers  any 
right  to  vote  said  stock,  during  the  period 
of  this  agreement,  or  any  title  thereto,  ex- 
cept such  rights  as  are  in  terms  conferred 
by  the  trustees'  certificates  hereinafter  pro- 
vided to  be  issued  by  the  trustees;   and 

"Whereas,  said  Otis,  Johnson  and  Durbin, 
the  three  trustees  first  named  above,  now 
hold  as  trustees  under  a  trust  agreement, 
dated  June  14,  190C,  certain  shares  of  the 
capital  stock  of  said  Security  Company,  and 
have  issued  under  that  trust  agreement  cer- 
tain trustees'  certificates  to  various  parties; 
and 

"Whereas,  the  said  Otis,  Johnson  and 
Durbin  have  agreed  to  procure  the  exchange 
of  the  trustees*  certificates  issued  by  them 
under  said  agreement  of  date  June  14,  1906, 
in  exchange  for  the  trustees'  certificates 
calling  for  a  like  amount  of  stock  to  be  is- 
sued as  hereinafter  provided; 

"Now,  therefore,  it  is  agreed  by  and  be- 
tween the  parties  hereto,  in  consideration  of 
the  premises,  and  of  their  mutual  covenants 
each  with  the  other,  as  follows: 

"First.  Each  subscriber  hereto,  or  to  any 
counterpart  hereof,  agrees  to  pay  to  the 
trustees  upon  the  signing  of  this  agreement 
the  amount  set  opposite  his  respective  name, 
and  for  each  twenty-five  ($25.00)  dollars  so 
paid,  each  subscriber,  his  legal  representa- 
tive or  assigns,  shall  be  entitled  to  receive 
at  the  expiration  of  this  agreement,  one 
share  of  the  capital  stock  of  said  Security 
Life  &  Annuity  Company  of  America.  The 
sums  paid  by  the  subscribers  shall  be  used 
and  retained  by  the  trustees  as  their  own 
property  for  the  purchase  price  of  the  trus- 
tees' certificates  to  be  issued  to  subscribers 
as  hereinafter  provided.  Provided,  however, 
that  the  subscribers  to  the  trust  agreement, 
date<l  June  14.  1906,  who  become  parties 
hereto  as  provided  in  the  succeeding  clause 
hereof,  shall  not  be  required  to  pay  any 
money  to  the  trustees,  the  surrender  of  their 
trustees'  certlflcjites  issued  under  said  agree- 
ment of  June  14,  1906,  being  accepted  by 
the  parties  hereto  in  lieu  of  other  payment." 

It  then  provides  that  the  subscribers  to 
the  trust  agreement  of  June  14,  190G,  may 
become  parties  to  the  agreement  of  Febru- 
ary 1,  1907,  by  signing  the  last-named  agree- 
ment and  surrendering  the  trustees'  certif- 
icates held  by  them  under  the  agreement  of 
June  14,  1906,  and  shall  then  be  entitled  to 
receive  trustees'  certificates  issued  under  the 
agreement  of  February  1,  1907,  in  strict 
accordance  with  its  terms;  it  being  ex- 
pressly stipulated  upon  the  face  of  each  cer- 
tificate that:  "No  voting  right  passes  by 
or  tinder  this  certificate  or  by  or  under  any 
agreement,  expressed  or  implied.    This  cer- 


tificate Is  Issued  under  and  pursuant  to  the 
terms  of  a  certain  agreement  dated  February 
1,  1907,  entered  into  by  and  between  Joseph 
E.  Otis,  W.  O.  Johnson,  W.  T.  Durbin,  P.  J. 
Kieran  and  Edward  E.  Duff,  as  trustees,  of 
the  first  part,  and  sundry  other  subscribers 
to  said  agreement,  of  the  second  part.  This 
certificate  is  transferable  only  on  the  books 
of  the  undersigned  trustees  by  the  registered 
holder  either  in  person  or  by  attorney,  duly 
authorized  according  to  the  rules  established 
for  that  purpose  by  the  trustees,  and  on  sur- 
render hereof;  and  until  so  transferred,  the 
trustees  may  treat  the  registered  holder  as 
the  owner  hereof  for  all  purposes  whatso- 
ever, except  that  the  delivery  of  stock  cer- 
tificates hereunder  shall  not  be  made  with- 
out surrender  hereof."  Provision  is  thou 
made  in  the  trust  agreement  for  the  ter- 
mination of  the  trust  in  1932  upon  the  ex- 
piration of  25  years,  and  in  the  meantime 
for  filling  any  vacancy  that  may  occur 
among  the  trustees  or  their  successors. 

By  clauses  9  and  10  of  the  "February 
agreement,"  it  is  provided  (clause  9)  that: 
**The  trustees  may,  in  their  discretion,  select 
some  bank  in  Chicago  to  act  as  transfer 
agent  for  the  trustees'  certificates  herein 
provided  for.  And  in  that  event,  no  such 
trustees'  certificates  shall  be  valid  until 
countersigned  by  such  transfer  agent."  And 
(clause  10)  that:  "Said  trustees,  or  their 
successors  in  trust,  from  time  to  time,  shall 
vote  the  shares  of  stock  embraced  in  this 
agreement  at  all  meetings,  general  or  spe- 
cial, of  the  stockholders  of  said  Security 
Company  upon  any  matter,  proiwsition  or 
thing  which  may  be  submitted  to  any  such 
meeting,  and  they  shall  possess  in  that  re- 
spect the  same  powers  as  though  they  were 
the  sole,  unrestricted  owners  of  such  stock. 
The  trustees  may  use  said  voting  power  in 
the  election  of  any  such  trustees  as  oflJcers 
or  directors  of  said  Security  Company." 

The  bill  does  not  charge  that  the  agree- 
ment dated  February  1,  1907,  and  filed  as  an 
exhibit  with  the  bill,  was  procured  by  fraud; 
it  does  not  charge  that  it  is  fraudulent  ujwn 
its  'face ;  and  there  Is  no  charge  of  any  fraud- 
ulent purpose  or  act  upon  the  iMirt  of  the 
trustees  or  any  other  person,  natural  or  ar- 
tificial, who  is  made  a  party  to  the  bill.  The 
true  purpose  and  sole  object  of  the  bill  is  to 
attack  the  "February  agreement"  as  creating 
what  is  known  as  a  "voting  trust,"  upon  the 
grounds:  (1)  That  the  agreement  was  with- 
out consideration ;  and  (2)  that  all  such  con- 
tracts are  void  as  against  the  laws  of  thia 
commonwealth,  which,  from  motives  of  pub- 
lic policy,  will  not  tolerate  a  separation  of 
the  voting  power  from  the  beneficial  owner- 
ship of  stock,  but  will  set  the  seal  of  dis- 
approbation upon  all  attempts  to  accomplish 
that  result  This  being  the  real  issue  pre- 
sented by  the  pleadings,  as  we  understand 
them,  we  have  not  deemed  it  necessary  or 
proper  to  discuss  the  minor  differences  exist- 
ing between  the  appellants  and  the  appellees 
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MM  to  what  are  to  be  deemed  the  facts  proved 
as  presented  by  the  bill  and  answer,  as  we 
do  not  conceive  them  to  be  material  to  the 
questions  to  be  discussed  and  decided. 

We  are  of  opinion  that  a  sufficient  consid- 
eration to  support  the.  "February  agreement" 
is  to  be  found  in  the  mutual  promises  which 
it  discloses;  the  promise  of  each  being  the 
consideration  for  the  promise  of  the  other 
Such  a  consideration,  as  its  very  terms  im- 
port, will  support  not  only  an  executed  but 
an  executory  contract  as  well.  1  Parsons  on 
Contracts,  464 ;  Machen's  Mod.  Law  of  Corp. 
vol.  2,  S  1270. 

If  the  "February  agreement"  were  without 
consideration,  that  of  course  would  end  it. 
Although  resting  upon  a  valuable  considera- 
tion, if  it  had  been  procured  by  fraud,  or  if 
it  were  being  used  to  promote  a  fraudulent 
purpose,  it  would  be  voidable.  But,  as  we 
have  seen,  fraud  is  neither  charged  nor  prov- 
en. If  it  be  contrary  to  the  public  policy  of 
the  state,  it  is  nevertheless  void,  though  rest- 
ing upon  a  valuable  consideration. 

As  we  have  seen  in  the  statement  of  the 
case,  each  holder  of  a  trustees*  certificate  is- 
sued under  the  "February  agreement"  took  it 
with  notice  of  every  essential  feature  contain- 
ed in  that  agreement — tools  It  with  notice  de- 
clared upon  the  face  of  each  certificate  that  It 
was  issued  under  and  pursuant  to  the  terms 
of  a  certain  agreement  dated  February  1, 1907, 
and  that  it  was  expressly  stipulated  that  no 
TOting  right  passed  by  or  under  it  or  by  or 
under  any  agreement  express  or  implied.  If, 
therefore,  the  voting  trust  be  unlawful,  all 
who  dealt  with  those  certificates  were  ap- 
prised of  its  illegality,  and  it  might  be  urged 
against  them  with  much  force  that  if  such 
transactions  involved  a  wrong  they  had  by 
their  voluntary  act  become  participants  in 
that  wrong.  But  in  this  case  we  shall  waive 
all  such  considerations. 

In  treating  of  the  rule,  "in  pari  delicto  po- 
tior est  conditio  defendentis,"  this  court,  in 
the  case  of  Harris  v.  Harris'  Ex'r,  23  Grat 
757,  said:  "This  rule  operates  only  In  cases 
where  the  refusal  of  the  courts  to  aid  either 
party  frustrates  the  object  of  the  transaction 
and  takes  away  the  temptation  to  engage  in 
contracts  contra  bonos  mores,  or  violating 
the  policy  of  the  law.  If  it  be  necessary,  in 
order  to  discountenance  such  transactions,  to 
enforce  such  a  contract  at  law,  or  to  relieve 
against  it  in  equity,  it  will  be  done  though 
both  the  parties  are  in  pari  delicto.  The 
party  is  not  allowed  to  allege  his  own  turpi- 
tude in  such  cases,  when  defendant  at  law,  or 
prevented  from  alleging  it  when  plaintiff  in 
equity,  whenever  the  refusal  to  execute  the 
contract  at  law,  or  the  refusal  to  relieve 
against  it  in  equity,  would  give  effect  to  the 
original  purpose,  and  encourage  the  parties 
engaging  in  such  transactions."  Starke  v. 
Littlepage,  4  Rand.  368. 

We  shall,  therefore,  place  the  appellants 
In  the  best  position  it  is  possible  for  them  to 
occupy,  permit  them  to  assail  without  limit 
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a  transaction  to  which  they  were  themselves 
parties,  and  to  defeat,  if  contrary  to  public 
policy,  a  contract  into  which  they  have  vol- 
untarily entered. 

We  have  been  referred  to  no  case  in  this 
court,  and  we  know  of  none,  in  which  this 
question  has  arisen ;  it  is  of  the  first  impres- 
sion in  this  commonwealth. 

It  cannot  be  gainsaid  that  In  the  right  of 
property  there  are  three  elements — ^the  legal 
title  to  the  property,  the  beneficial  interest  in 
it,  and  the  right  of  control  over  it — and  this 
is  conformable  to  the  definition  of  a  "share  of 
stock,"  which  in  1  Cook  on  Corporations  (6th 
Ed.)  I  312,  is  defined  as  a  right  which  its 
owner  has  in  the  management,  profits,  and 
ultimate  assets  of  the  corporation. 

In  the  certificates  under  consideration,  the 
management  is  reserved  to  the  trustees ;  the 
profits,  after  charging  them  with  a  just  pro- 
portion of  expenses,  pass  as  dividends  to  the 
certificate  holders ;  while  the  ultimate  assets, 
in  this  as  in  other  corporations,  are  only  to 
be  distributed  and  enjoyed  when  the  corpora- 
tion is  terminated. 

There  are  doubtless  cases  which  hold  such 
an  agreement  as  that  of  February  1,  1907, 
to  be  void  as  against  public  policy;  but  in 
many  of  them  the  phrpose  was  unlawful,  or 
there  was  an  effort  to  achieve  a  lawful  pur- 
pose by  questionable  means. 

In  Gone  v.  Russell,  48  N.  J.  Bq.,  at  page 
208,  21  Atl.  847,  complainants  as  executors 
and  trustees  held  certain  shares  of  stock  in 
an  incoriwrated  company;  defendants  held 
certain  other  shares  therein,  which,  added 
to  those  held  by  complainants,  constituted 
a  majority  of  all  the  shares.  Complainants 
on  the  one  part  and  defendants  on  the  other 
entered  into  a  contract  by  which  complain- 
ants agreed  to  execute,  and  in  pursuance 
thereof  did  execute,  a  proxy,  irrevocable  for 
five  years,  to  defendants  to  vote  at  all  stock- 
holders' meetings  upon  the  complainants' 
shares;  and  defendants,  in  consideration 
thereof,  agreed  to  so  vote  said  shares  as  that 
one  of  the  complainants  should  be  continu- 
ously employed  as  manager  of  the  corpora- 
tion, at  a  salary  of  $2,500  a  year.  It  was 
held  that  such  an  agreement  was  void  be- 
cause against  public  policy,  and  because  a 
breach  of  trust  by  complainants.  It  is  not 
conceivable  that  any  other  conclusion  could 
have  been  reached,  without  regard  to  the 
validity  or  invalidity  of  the  voting  trust 

In  the  case  of  White  v.  Thomas  Inflatable 
Tire  Co.,  52  N.  J.  Bq.  178,  28  Atl.  75,  the  con- 
test was  upon  three  grounds:  First,  that  the 
original  contract,  by  which  a  minority  of 
stock  was  given  the  perpetual  right  to  elect 
a  majority  of  the  directors,  and  thus  control 
the  affairs  of  the  company,  was  contrary  to 
public  policy  and,  for  that  reason,  void ;  and, 
second,  that,  conceding  the  contract  to  be 
valid  and  binding  between  the  original  par- 
ties so  long  as  only  S3  per  cent  of  the  stock 
was  issued,  it  nevertheless  became  nugatory 
and  void  as  against  the  holders  of  the  17  per 
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cent  of  new  stock  as  soon  as  that  was  is- 
sued. In  discussing  these  questions  the  court 
said  that  It  did  not  find  it  necessary  to  de- 
termine certain  questions  bearing  upon  the 
first  ground  of  contest  stated,  which  had  rela- 
tion to  the  transfer  of  the  certificates,  be- 
cause the  court  had  come  to  the  conclusion 
that  the  second  position  taken  by  the  com- 
plainants was  sound.  **The  contracts  in  ques- 
tion were  not  made  a  part  of  the  certificate 
of  organization  or  incorporated  into  the  by- 
laws. Nor,  in  my  judgment,  did  they,  or 
co\d6.  they,  be  fastened  upon,  or  in  any  wise 
affect,  the  17,000  shares  of  stpck  Issued  di- 
rectly to  the  complairjants.  And  I  think  this 
is  so,  whether  the  complainants  had  or  had 
not  notice  of  these  contracts,  since  they  did 
not  enter  Into  or  form  part  of  the  contract 
between  the  company  and  complainants  as 
holders  of  the  new  stock.  As  such  hold- 
ers they  were  entitled  to  have  the  other 
shares  of  stock  in  the  company  stand  upon 
an  equal  footing,  and  to  have  the  affairs  of 
the  company  managed  by  a  board  of  directors 
elected  according  to  law,  by  a  majority  of  all 
the  stockholders.  Unless,  as  the  holders  of 
the  new  issue  of  stock,  they  had  such  right, 
they  would  be  deprived  of  a  valuable  right 
beloDging  to  their  stock,  viz.,  the  right  to 
combine  with  other  stockholders  to  elect  a 
majority  of  the  directors.  In  fact,  they 
would  be  deprived  of  all  voice  in  the  man- 
agement of  the  company  and  of  the  right 
which  each  stockholder  has  to  the  ■  benefit  of 
the  fundamental  and  salutary  rule  that  the 
best  interests  of  the  minority  are  found  in 
a  rule  by  the  majority."  From  the  state- 
ment of  facts  It  appears  that  the  negotiations 
for  the  purchase  of  the  17,000  shares  of 
stock  from  the  company  were  carried  on  by 
the  complainant  White,  and  there  was  evi- 
dence tending  to  show  that  before  he  made 
the  purchase  he  had  notice  of  the  substance 
of  the  trust-voting  agreement,  but  this  was 
denied  by  him.  While  in  the  case  before  us 
there  can  be  no  doubt  or  question  that  who- 
ever took  one  of  the  trust  certificates  took 
it  with  full  notice  of  all  the  conditions  and 
limitations  attached  to  it. 

In  Clowes  v.  Miller,  60  N.  J.  Eq.  179,  47 
Atl.  845,  by  a  pooling  agreement  certain  per- 
sons were  to  hold  the  certificates  of  stock- 
holders for  2%  years,  together  with  proxies 
authorizing  them  to  vote  on  any  question, 
and  the  stockholders  by  the  agreement  were 
not  to  sell  their  stock;  the  object  being  to 
finance  and  complete  the  enterprise.  The 
court,  in  holding  this  agreement  valid,  sug- 
gested that :  '*No  illegal  purpose  is  manifest 
upon  the  face  of  this  agreement,  nor  has  any 
been  alleged  in  ^>>''  bill.  It  appears  to  be 
consistent  with  the  purposes  for  which  the 
company  was  created,  and  whose  continu- 
ance appears  to  be  necessary  for  the  advan- 
tage of  all  who  are  interested  in  the  develop- 
ment of  the  property.  It  is  expressly  declar- 
ed to  be  for  the  benefit  of  all  who  join  in  it'* 

In  Cbapman  t.  Bates,  61  N.  J.  Bq.  658,  47 


Atl.  688,  88  Am.  St  Rep.  459,  it  was  held, that 
a  proxy  and  power  of  attorney  made  by  a 
stockholder  in  a  corx)oration,  giving  voting 
powers  and  rights  to  deal  with  the  ^tock  in 
various  ways,  and  to  sell  and  exchange  it, 
and  conferring  an  interest,  and,  by  its  terms, 
irrevocable  for  a  period  less  than  three  years, 
will  not  be  revoked  upon  a  bill  filed  by  the 
maker  for  that  purpose,  unless  it  appears 
that  the  purposes  are  illegal,  or  In  violation 
of  some  statute,  or  against  public  policy ;  and 
that  what  are  known  as  pooling  •agreements 
are  not  necessarily  illegal,  but  each  case  will 
depend  upon  the  objects  to  be  attaioed.  See, 
also,  Chapman  v.  Bates,  60  N.  J.  Eq.  17,  46 
AU.  591. 

It  is  impossible  to  discuss  all  the  cases 
cited.  Some  of  them  are  decided  upon  con- 
siderations as  to  the  nature  of  irrevocable 
proxies ;  others  turn  upon  the  statute  law  of 
the  state  In  which  they  are  rendered;  very 
many  rest  upon  the  fraudulent  or  otherwise 
objectionable  character  of  the  object  to  be 
attained;  while  others,  it  must  be  admitted, 
condemn  a  trust  such  as  that  under  consider- 
ation as  heing  contrary  to  public  policy  and 
for  that  cause  null  and  void.  In  considering 
the  cases,  however,  and  the  text-writers  who 
have  commented  upon  them,  it  is  impossible 
not  to  be  impressed  with  the  change  of  opin- 
ion which  has  taken  place  with  respect  to 
the  true  nature  of  such  contracts.  In  the 
early  stages  of  the  development  of  this  idea, 
there  was  a  strong  sentiment  against  them 
which  found  expression  in  the  opinions  of 
judges  and  in  the  not  always  temperate  lan- 
guage of  distinguished  commentators  upon 
the  law;  but  experience  has  demonstrated 
their  usefulness,  and  the  hostility  evinced  to- 
ward them  has  by  degrees  diminished. 

This  change  of  opinion  appears  nowhere 
more  strikingly  than  in  the  very  valuable 
work  of  Thompson  on  Corporations.  In  his 
first  edition  he  places  trust  certificates  be- 
yond the  pale  of  the  law  and  declares  that 
they  should  not  be  regarded  as  lawful  instru- 
ments of  commerce  but  be  treated  as  "some- 
thlDg  in  the  nature  of  counterfeit  money  as 
securities  which  have  been  issued  in  viola- 
tion of  the  law  and  in  contravention  of  the 
public  right."  The  second  edition  (which  Is 
not  yet  completed)  in  section  893  on  Voting 
or  Pooling  Trusts  uses  the  following  lan- 
guage :  "The  fact  that  the  earlier  cases  were 
practically  unanimous  In  holding  these  pool- 
ing or  voting  trusts  illegal  and'  that  some 
law-writers  and  perhaps  some  courts  hare 
broadly  stated  that  all  such  contracts  are 
void,  must,  in  the  light  of  subsequent  cases, 
and  the  advancement  and  development  of  cor- 
poration law,  be  regarded  as  an  application 
of  a  principle  to  all  cases  which  was  intended 
to  fit  but  one.  Under  the  recent  and  ad- 
vanced decisions  it  may  be  asserted  as  the 
present  prevailing  doctrine  that  a  poolio^ 
trust  created  by  a  deposit  of  stock  certificates 
with  a  trustee  for  a  specified  period  of  time 
with  the  authority  to  vote  the  same  for  the 
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foeneflt  of  the  owners  and  to  the  best  interests  i 
of  the  corporation,  and  without  an  absolute  ' 
reparation  of  the  voting  power  from  the  own- 
ership of  the  stock,  by  an  agreement  which 
Is  not  a  restraint  of  the  alienation  of  prop- 
erty, not  in  restraint  of  trade»  not  against 
public  policy,  and  not  a  fraud  upon  other 
stockholders,  is  legal.  This  prlndide  Is  rec- 
ognized and  the  rule  stated  by  one  of  the 
foremost  writers  on  corporation  law,  after 
collecting  and  commenting  on  the  leading 
cases  on  this  subject,  as  follows :  'The  above 
decisions  seem  to  lead  to  the  conclusion  that 
a  deposit  of  certificates  of  stock  with  trus- 
tees for  a  specified  period  of  time,  either 
with  or  without  a  transfer  of  the  same  to  the 
trustees,  is  legal,  and  Is  not  in  violation  of 
the  usual  statute  against  the  alienation  of 
personal  property,  and  is  not  opposed  to  pub- 
lic policy  as  a  restraint  upon  trade,  and  Is 
not  an  implied  fraud  upon  stockholders  who 
were  allowed  to  participate,  and  is  not  an 
Illegal  separation  of  the  voting  power  from 
the  ownership  of  stock ;  provided  always  that 
no  actual  fraud  Is  involved  in  the  transac- 
tion. In  other  words,  such  a  pooling  of 
stock  is  not  illegal  In  Itself,  but  like  all  con- 
tracts may  be  Illegal  if  actual  fraud  Is  In- 
volved.' " 

Upon  the  subject  of  voting  trusts,  Beach 
on  Private  Corporations  (Ed.  1891)  |  855, 
says :  *'Such  an  agreement,  so  lawfully  form- 
ed at  the  outset,  and  for  a  proper  considera- 
tion, and  for  a  limited  period.  Is  •binding  up- 
on the  holders  of  the  trust  certificates  claim- 
ing only  under  and  by  virtue  of  the  stock  de- 
posited in  pursuance  thereof,  and  all  the 
terms  of  which  are,  by  appropriate  statement, 
made  a  portion  of  the  trust  certificates. 
S^en  if  one  of  the  motives  which  led  to  the 
creation  of  the  trust  was  to  enable  either  the 
trustee  or  the  cestui  que  trust  to  vote  in  a 
given  manner  at  an  approaching  election, 
that  motive  will  not  invalidate  the  transfer. 
Voting  trusts,  then,  not  being  illegal  upon 
any  principle  peculiar  to  corporation  law,  can 
be  attacked  only  on  the  ground  of  public  pol- 
icy. What  agreements  are  void  as  against 
public  policy  is  very  well  defined  in  the  law, 
and  contracts  which  have  been  held  to  be  so 
void  arrange  themselves  in  five  classes:  Those 
founded  upon  corrupt  considerations  or  moral 
turpitude;  those  in  violation  of  a  public 
trust;  those  In  restraint  of  trade;  those  in 
restraint  of  marriage ;  those  to  influence  per- 
sons in  authority." 

If  the  agreement  under  consideration  can 
be  held  to  come  within  any  of  the  enumerat- 
ed classes,  it  must  be  that  it  is  in  restraint 
of  trade.  In  what  manner  and  to  what  ex- 
tent it  restrains  trade  Is  not  apparent,  and 
we  think  we  are  safe  In  saying  that  experl- 
ttioe  has  shown  that,  so  far  from  exercising 
an  injurious  influence  upon  trade,  voting 
trnsts  have  added  efficiency,  economy,  and 
stability  to  the  administration  of  corporate 
affairs. 

In  Macben's  Modem  Law  of  Corporations,  | 


i  1270,  It  is  said:  '*Some  authorities  unques- 
tionably tend  to  hold  that  all  voting  trusts 
are  Illegal  and  void''  (citing  for  that  prop- 
osition the  cases  relied  upon  by  counsel 
for  appellants — among  them,  Harvey  v.  I4n- 
ville  Imp.  Co.,  US  N.  a  693,  24  S.  B.  489, 
82  L.  R.  A.  265,  54  Am.  St  Rep.  749 ;  White 
V.  Thomas  Tire  Co.,  52  N.  J.  Bq.  178»  28  Atl. 
75 ;  Krelssl  v.  DlstUllng  Co.,  61  N.  J.  Bq.  5, 
47  Atl.  471;  and  the  Shepaug  Voting  Trust 
CJases,  60  Conn.  553, 24  Atl.  32).  "But  others," 
continues  the  author,  "supported,  it  is  sub- 
mitted, by  sounder  reasoning,  hold  that  they 
are  lawful  if  their  object  is  lawful.  A 
'voting  trust'  properly  so  called  if  ay  be  il- 
legal as  an  evasion  of  a  statute  which  makes 
void  all  proxies  more  than  a  year  old.  Of 
course,  If  the  object  of  a  voting  trust  is  the 
accomplishment  of  some  Illegal  end — the  re- 
straint of  trade,  the  formation  of  a  monop- 
oly, or  the  practical  merger  of  two  or  more 
corporations  In  defiance  of  law—rthe  courts 
wDl  have  no  difficulty  in  holding  the  trust 
illegal.  So  where  the  sale  by  a  shareholder 
of  his  vote,  or  the  issue  of  a  proxy  for  mon- 
ey or  anything  of  value,  is  deemed  Illegal,  a 
transfer  of  shares  for  valuable  consideration 
which  is  absolute  on  its  face,  but  which  is 
really  designed  merely  to  confer  on  the  trans- 
ferees the  power  to  vote  on  the  stock  for  a 
period  of  three  years,  is  also  Illegal,  and  the 
transferee  acquires  no  right  to  vote.  But 
although  stock  Is  put  in  trust  for  an  illegal 
purpose,  the  Intended  cestui  que  trust  Is  not 
precluded  from  compelling  the  Intended  trus- 
tee to  retransfer  the  shares.  Where  the  ob- 
ject of  the  trust  is  legitimate— for  Instance, 
to  secure  control  of  the  company  to  its  bond- 
holders In  order  to  prevent  foreclosure  and 
the  utter  ruin  of  all  the  shareholders— the 
trust  should  be  upheld  and  carried  out. 
Some  authorities  declare  that  the  trust  Is 
not  eCTectlve  If  supported  by  no  other  consid- 
eration than  the  mutual  agreement  between 
the  shareholders  to  put  their  stock  into  the 
trust;  but  no  reason  is  perceived  for  this 
conclusion.  If  the  trust  Is  valid,  and  the 
trustees  have  a  discretion  to  determine  when 
the  condition  of  (he  company  is  such  as  to 
justify  the  termination  of  the  trust,  their 
discretion  in  that  respect  will  not  be  over- 
ruled or  controlled  by  the  courts  in  the  ab- 
sence of  clear  proof  that  it  has  been  abused." 
In  a  note  to  the  case  of  Morel  v.  Hoge,  16 
li.  R.  A.  (N.  S.)  at  page  1140.  speaking  of 
voting  trusts,  it  Is  said:  '"The  plan  or  device 
now  more  commonly  adopted  for  the  purpose 
of  procuring  and  continuing  the  control  of 
the  corporation  is  to  procure  the  stockholders 
or  some  portion  of  them  to  deposit  their 
stock,  with  power  to  the  depositary  for  a 
definite  period  to  vote  the  same,  the  title  to 
the  stock  itself  being  usually,  though  not  al- 
ways, transferred  to  the  depositary  upon  a 
trust  for  such  purpose.  This  form  of  agree- 
ment has  proven  better  adapted  to  withstand 
the  legal  attacks  upon  it  than  that  which 
merely   contemplates   the   procuring  of  ir- 
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revocable  proxies.  It  Is  obvious,  of  coarse, 
that  whatever  the  form  of  the  agreement, 
and  however  skillfully  It  may  be  adapted 
to  avoid  legal  objection,  it  will  be  held  inval- 
id if  its  purpose  is  to  secure  an  illegitimate 
or  improper  advantage,  to  the  detriment  of 
the  interests  of  the  corporation  and  of  the 
other  stockholders.  The  practical  question, 
then,  is  whether  an  agreement  in  this  form 
is  per  se  void,  as  contrary  to  public  policy, 
or.  If  not  void,  whether,  in  spite  of  the  at- 
tempt to  make  it  irrevocable,  it  may  be  re- 
voked at  the  pleasure  of  the  stockholders 
who  have  become  parties  thereto."  This  is 
a  very  precise  statement  of  the  question  be- 
fore us,  and  the  author  of  the  note  then 
goes  on  to  give  his  view  as  to  the  present 
state  of  the  law  as  applicable  to  the  ques- 
tion: "Probably  the  prevailing  tendency  iff 
toward  the  view  that  such  an  agreement  is 
not  per  se  void  as  against  public  policy;  In 
other  words,  that  the  agreement  cannot  be 
declared  void  irrespective  of  the  propriety 
of  the  ultimate  purpose  to  be  accomplished, 
merely  because  it  seeks  to  accomplish  that 
purpose  by  means  of  severing  the  voting 
power  of  the  stock  from  the  beneficial  own- 
ership thereof.  The  tendency  also  appears 
to  be  toward  the  view  that  such  agreement, 
supposing  that  it  is  not  void,  and  is  by  Its 
terms  irrevocable,  may  not  be  revoked  at  the 
pleasure  of  the  stockholders  who  have  be- 
come parties  thereto." 

In  Brlghtman  v.  Bates,  175  Mass.  106,  65 
N.  B.  809,  the  plaintiff  brought  suit  to  re- 
cover compensation  as  the  agent  for  the  sale 
of  stock  to  a  syndicate,  which  was  organized 
for  the  puri)ose  of  obtaining  control  of  a  cor- 
poration. There  was  a  written  agreement  by 
the  subscribers,  reciting  their  desire  to  be- 
come members  of  the  syndicate  to  the  end 
that  control  of  a  corporation  and  advantage 
to  them  might  be  gained,  and  agreeing  to 
buy  the  number  of  shares  set  opposite  their 
names,  and  to  enter  into  a  pooling  contract 
whereby  all  the  syndicate  stock  "shall  be 
voted  at  each  annual  meeting  for  a  period  of 
not  less  than  three  years  for  such  board 
of  directors  as  shall  be  named"  by  a  com- 
mittee of  five  of  the  subscribers,  with  power 
to  the  majority  of  them  to  fill  any  vacancy 
in  the  committee.  The  suit  was  defended 
upon  the  ground  that  the  object  for  which 
the  syndicate  was  organized  was  illegal,  and 
that  the  covenant  sued  upon  was  so  directly 
aimed  at  helping  to  bring  the  unlawful  ar- 
rangement about  that  it  must  fall  with  the 
other,  citing  Gibbs  v.  Consolidated  Gas  Co., 
130  U.  S.  396,  9  Sup.  Ct.  553,  32  L.  Ed.  979. 
The  court  said:  "Without  deciding  wheth- 
er, if  the  covenant  was  dependent  upon  the 
rendering  of  further  services,  it  was  so 
closely  connected  with  the  syndicate  agree- 
ment as  to  fall  if  the  latter  cannot  be  sus- 
tained, we  pass  to  the  question  whether  the 
latter  agreement  is  unlawful  on  its  face, 
bearing  in  mind  that  unless  It  is  unlawful 
on  its  face  it  has  the  advantage  of  a  find- 


ing in  favor  of  the  plaintiff.  In  dealing 
with  this  question,  it  does  not  need  to  be 
said  that  combination  of  common  interests 
is  necessary,  and  constantly  is  taking  place. 
It  is  as  legitimate  for  a  majority  of  stock- 
holders to  combine  as  for  other  peoi^e  The 
fact  that  they  expect  'gain  and  advantage* — 
in  the  words  of  the  syndicate  agreement — 
to  accrue  to  them  does  not  make  the  syn- 
dicate unlawful.  That  expectation  and  in- 
tent would  have  that  effect  only  if  the 
gain  was  to  be  at  the  expense  of  the  corpora- 
tion, or  in  some  way  was  intended  to  work 
a  wrong  on  the  other  stockholders.  No 
such  Intent  appears,  end,  although  it  is  im- 
possible not  to  view  such  an  arrangement 
with  suspicion,  it  is  also  impossible  to  let 
suspicion  take  the  place  of  proof.  The  only 
serious  ground  of  objection  is  the  agreement 
that  the  stock  'shall  be  voted  at  each  an* 
nual  meeting*  for  three  years  for  a  board 
of  directors  named  by  the  committee.  It  is 
suggested  that  this  was  an  unlawful  attempt 
by  the  contracting  parties  to  deprive  them- 
selves in  advance  of  their  deliberate  power 
and  duty  as  stockholders,  and  to  submit 
themselves  to  the  dictation  of  five  men  who 
in  the  future  might  not  be  even  members 
of  the  corporation.  Perhaps  the  notion  upon 
which  .  these  suggestions  are  founded  has 
been  pressed  somewhat  further  than  would 
be  warranted  by  more  far-seeing  views,  but 
we  have  no  occasion  to  discuss  it  in  this 
broad  form.  The  question  before  us  is  not 
whether  it  would  be  possible  to  carry  out 
the  contract  in  a  way  which  would  have 
made  the  contract  bad  if  specified  in  it,  but 
whether  it  was  impossible  to  carry  out  the 
contract  In  a  way  which  might  lawfully  have 
been  specified  in  advance.  We  put  the  ques- 
tion in  this  form  because  there  is  no  doubt 
that  the  subscribers  might  actually  have  done 
the  things  stipulated  without  giving  any  one 
a  right  to  complain.  That  Is  to  say,  they 
might  have  held  their  stock  and  voted  by 
previous  understanding  according  to  the 
advice  of  the  committee,  as  long  as  they 
chose.  The  question  is  what  they  might 
contract  to  do;  for  this  is  supposed  to  be  a 
case  where  a  contract  to  do  lawful  acts  is 
unlawful.  •  •  •  A  stockholder  has  a 
right  to  put  his  shares  in  trust,  •  whatever 
his  motive.  If  the  trust  Is  an  active  one,  he 
cannot  terminate  it  at  will,  and  the  attempt 
to  cut  himself  off  by  contract,  instead  of  by 
the  imposition  of  duties,  from  ending  it,  cer- 
tainly is  not  enough  to  poison  the  oov«iant 
with  the  plaintiff.  It  might  be  held  that 
the  duty  of  voting  incident  to  the  le^al  title 
made  such  a  trust  an  active  one  in  all 
cases.  •  •  •  If  the  stockholders  want  to 
make  their  power  felt,  they  must  unite. 
There  is  no  reason  why  a  majority  should 
not  aic:ree  to  keep  togetier." 

It  is  impossible  to  read  the  argument  of 
counsel  and  the  cases  and  text-writers  cited 
without  perceiving  that  the  force  of  the  at- 
tack upon  such  agreements  as  that  and» 
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consideration  rests  upon  the  proposition  that 
the  trustees  are  clothed  only  with  the  naked 
or  dry  trust,  wholly  separated,  or  "divorced," 
as  it  is  sometimes  described,  from  the  benefi- 
cial interest  in  the  stock.  If  the  analysis 
of  the  elements  of  property  in  the  ownership 
of  a  share  of  stock,  given  by  Cook  on  Cor- 
porations (6th  Ed.)  §  312,  be  sound— and  we 
think  it  cannot  be  controverted — ^then  the 
right  to  vote  the  stock  is,  in  itself,  and  of 
itself,  a  valuable  right  of  property,  and  such 
a  trust  becomes  by  virtue  of  that  right  an 
active  and  not  a  passive  or  dry  trust  If 
this  view  be  correct.  It  of  course  answers  the 
other  branch  of  the  proposition,  and  there 
would  be  no  separation — certainly  no  com- 
plete separation — or  "divorce,"  such  as  is 
contended  for,  of  the  ownership  of  the  stock 
from   the  beneficial   interest  in   it 

Passing  from  definitions,  as  given  by  writ- 
ers upon  the  law  of  corporations,  and  con- 
sidering it  as  a  practical  subject,  does  not 
common  experience  prove  that  the  power  to 
manage  and  control  property  is  a  valuable 
right ;  that  the  right  to  manage  and  control 
a  great  corporation,  to  direct  its  policies, 
involving  in  many  cases  the  rightful  levy 
and  expenditure  of  vast  sums  of  money,  is  in 
Itself  and  of  itself  a  right  of  great  value? 
Is  it  not  a  matter  of  common  knowledge  that 
the  common  stock  of  many  corporations 
which  have  never  paid  a  dividend  has  a  con- 
siderable market  value,  growing  out  of  and 
dependent  upon  the  right  to  vote  the  common 
stock,  which  is  the  power  of  control?  It 
may  be  that  the  expression  used  by  Mr.  Jus- 
tice Holmes,  of  the  Supreme  Court  of  Massa- 
chusetts, in  Brightman  v.  Bates,  supra,  was 
In  the  particular  case  an  obiter  dictum,  but 
his  observation  is  none  the  less  true  that  It 
might  with  propriety  be  held  "that  the  duty 
of  voting  incident  to  the  legal  title  maketf 
such  a  trust  an  a.ctive  one  in  all  cases." 
So  Mr.  Justice  Swayze,  in  Warren  v.  Plni, 
66  N.  J.  Eq.  353,  59  Atl.  773,  delivering  one 
of  the  many  opinions  in  that  case,  says: 
**The  rifcht  to  vote  is,  I  think,  a  property 
right  and  is  a  valuable  one,  and  I  see  no 
reason  why  the  owner  of  such  a  right, 
having  the  legal  title  to  the  stock,  has  not 
also  a  beneficial  interest  in  the  stock  Itself. 
I  think  the  owner  of  stock,  even  though 
his  only  beneficial  interest  is  the  right  to 
vote  thereon,  must  be  held  to  have  a  bene- 
ficial interest  In  the  stock  Itself." 

Let  it  be  remembered  that  in  this  case  the 
trustees  were  the  absolute  owners  of  the 
stock,  and  that  when  they  sold  the  trust  cer- 
tificates they  agreed  to  sell,  and  the  pur- 
chasers of  those  certificates  only  bought, 
the  right  to  receive  payments  equal  to  the 
dividends  upon  the  shares  of  stock,  less 
the  expense,  if  any,  incurred  by  the  trustees, 
and  on  the  Ist  of  February,  1032,  to  call  for 
certificates  for  full-paid  shares  of  stock  at 
their  par  value,  and  that  in  the  meantime 
the  right  to  vote  remained  in  the  trustees, 
in  order  to  promote  and  to  protect  the  value 


of  the  stock  and  to  secure  the  satisfactory 
management  of  the  Security  Company. 

As  we  have  said,  there  is  no  case  in  this 
state  upon  the  subject,  and  upon  an  examina- 
tion of  the  authorities  elsewhere  we  are 
unable  to  say  that  the  contract  under  con- 
sideration should  be  held  violative  of  the 
public  policy  of  this  commonwealth. 

Tliis  brings  us  to  a  consideration  of  the 
only  statute  wliich  has  any  bearing  upon  the 
subject 

Clause  20  of  section  1105e,  Va.  Code  1904, 
is  as  follows:  "Unless  it  shall  have  been 
otherwise  provided  in  the  charter,  certificate 
of  incorporation,  or  in  the  articles  of  asso- 
ciation, or  in  an  amendment  or  by-law,  each 
person  in  whose  name  stock  shall  stand  upon 
the  books  of  any  corporation  at  any  date 
fixed  by  the  by-laws  as  prescribed  by  sec- 
tion eighteen  of  this  chapter  shall  be  en- 
titled to  one  vote  in  person  or  by  proxy  for 
each  share  of  stock  appearing  in  his  name 
on  said  books." 

Clause  21:  'The  right  of  any  person  hold- 
ing stock  in  a  representative  or  in  a  fiduciary 
capacity,  to  represent  such  stock  at  meet- 
ings of  any  corporation,  and  to  vote  there- 
on, shall  be  as  provided  by  any  agreement 
heretofore  or  hereafter  made  between  such 
oerson  and  the  beneficial  owner  concerning 
such  ^Btock,  or  the  right  to  vote  thereon; 
provided,  such  agreement  or  a  cot>y  thereof 
shall  have  been  furnished  to  the  corpora- 
tion." 

Clause  22:  "As  between  the  pledgor  and 
the  pledgee  of  capital  stock  pledged  to  secure 
a  specific  loan  with  a  fixed  period  or  periods 
of  maturity,  the  right  to  vote  shall  be  deter- 
mined as  follows:  (a)  By  the  written  agree- 
ment of  the  pledgor  and  pledgee,  (b)  In 
all  other  Instances  the  pledgor  shall  be  held 
to  be  the  owner  and  entitled  to  the  right  to 
vote." 

Clause  23:  "Shares  of  stock  of  a  corpo- 
ration belonging  to  it  shall  not  be  voted, 
directly  or  Indirectly." 

A  consideration  of  these  clauses  discloses: 
(1)  That  the  I.egislature  had  under  advise- 
ment the  right  of  a  holder  of  stock  to  vote, 
which  is  secured  to  each  person  in  whose 
name  stock  stands  upon  the  books  of  any 
corporation  "at  any  date  fixed  by  the  by-laws 
as  prescribed  by  section  eighteen  of  this 
chapter";  (2)  the  right  of  any  person  hold- 
ing stock  in  a  representative  or  fiduciary 
capacity  to  represent  such  stock  at  meetings 
of  any  corporation,  and  to  vote  thereon^ 
which  It  provides  "shall  be  as  provided  by 
any  agreement  heretofore  or  hereafter  made 
between  such  person  and  the  beneficial  own- 
er concerning  such  stock,  or  the  right  to  vote 
thereon,"  as  to  which  the  only  limitation  im- 
posed is  that  "such  agreement  or  a  copy 
thereof  shall  have  been  furnished  to  the  cor- 
poration"; and  (3)  the  right  to  vote,  as  be- 
tween the  pledgor  and  the  pledgee  of  capital 
stock  pledged  to  secure  a  ^ecific  loan  with  a 
fixed  period  or  periods  of  maturity,  which 
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it  l8  provided  sball  be  determined  (a)  by  the 
written  agreement  of  the  pledgor  and  pledgee, 
and  (b)  in  all  other  instances  the  pledgor 
shall  be  held  to  be  the  owner  and  entitled  to 
the  right  to  TOte. 

The  Legislature  must  have  known  that  it 
was  dealing  with  a  subject  of  the  utmost 
Importance,  and  one  as  to  which  there  was 
great  controversy  and  contrariety  of  opinion. 
It  certainly  cannot  be  said  that  the  statutes 
to  which  we  have  referred  contain  any  in- 
hibition upon,  or  condemnation  of,  the  sep- 
aration of  the  ownership  of  stock  from  the 
right  to  vote  upon  it  We  repeat,  that  this 
was  the  crux  of  the  controversy,  it  is  the 
point  around  which  the  whole  contest  had 
been  waged  before  many  courts ;  that  it  was 
lu  and  of  itself  a  violation  of  sound  public 
policy  to  put  the  ownership  of  stock  in  the 
hands  of  one  person  and  the  right  to  vote 
upon  that  stock  under  the  control  of  anoth- 
er; and  yet  the  Legislature  of  this  state, 
which  it  is  impossible  to  consider  ignorant 
of  such  a  question,  deals  with  the  subject, 
regulates  the  right  to  vote  upon  stock  under 
many  varying  aspects  and  conditions  of  own- 
ership and  representation,  without  a  hint 
or  suggestion  that  a  voting  trust  is  in  vio- 
lation of  public  policy,  when,  if  it  had  been 
of  that  opinion,  a  line  upon  the  subject 
would  have  put  the  whole  controversy  at 
rest  So  far  from  condemning  a  voting  trust, 
it  may  well  be  argued  that  clause  21  in 
fact  approves  them,  at  least  in  so  far  as  it 
recognizes  as  lawful  that  which  constitutes 
the  principal  ground  upon  which  such  trusts 
have  been  elsewhere  disapproved,  for  it  de- 
clares that  the  right  of  a  person  holding  stock 
in  a  fiduciary  capacity  to  represent  such 
stock  at  the  meetings  of  any  corporation  and 
to  rote  thereon  shall  be  as  provided  by  any 
agreement  heretofore  or  hereafter  made  be- 
tween such  person  and  the  beneficial  owner 
concerning  such  stock,  or  the  right  to  vote 
thereon;  the  only  condition  being  that  such 
an  agreement  or  copy  thereof  shall  have 
been  furnished  to  the  corporation. 

As  we  have  already  said,  the  record  in 
this  case  does  not  disclose  any  element  of 
oppression,  immorality,  fraud,  or  bad  faith 
as  the  actuating  motive  underlying  the  *Teb- 
mary  agreement.*'  There  is  no  averment  or 
proof  of  a  purpose  to  do  any  act  beyond  the 
limits  of  the  corporate  authority  of  the  Se- 
curity Company,  "or  to  secure  an  Illegitimate 
or  improper  advantage  to  the  detriment  of 
the  interests  of  the  corporation  and  of  the 
other  stockholders."  As  was  said  in  Bright- 
man  V.  Bates,  supra,  the  question  before  us 
is  not  whether  or  not  it  would  be  possible  to 
carry  out  the  contract  in  a  way  which  would 
have  made  the  contract  bad  if  specified  in  it, 
but  whether  it  was  impossible  to  carry  out 
the  contract  in  a  way  which  might  lawfully 
have  been  specified  in  advance.  If  in  the  fu- 
ture the  trustees  are  guilty  of  a  breach  of 


trust,  or  do  any  unlawful  act  to  the  prejudice 
of  the  interests  of  the  corporation  or  its 
stockholders,  a  court  of  equity  is  always  open 
to  give  such  relief  as  the  nature  of  the  case 
may  require. 

The  decree  of  the  chancery  court  must  be 
affirmed. 

Affirmed. 

HARRISON,  J.,  absent 


(134  Ga.  644) 
GRANT  et  aL  t.  DBRRIC7K. 
(Supreme  Court  of  Georgia.     Jane  22,  1910.) 

(Syllabus  ly  the  Court.) 

1.   SpECITIO  PERFOBMANCB  (§  121*)— BVIDENOl 

—Sufficiency. 

The  salt  was  for  specific  performance  of 
an  alleged  contract  for  tne  sale  of  land.  l%e 
evidence  introduced  was  insufiicient  to  show  the 
existence  of  a  written  contract. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  f  121.*] 

2.  Specifio  Performance  (|  44*)  —  Paboi^ 

Contract—Partial  EIxecution. 

There  was  evidence  to  show  a  parol  con- 
tract for  the  sale  of  the  land ;  bat  it  was  not 
of  such  character  as  to  bring  the  jplaintHTs 
case,  which  was  for  affirmative  equitable  relief, 
within  the  rule  expressed  in  Civ.  Code  1895,  $ 
4037,  and  to  entitle  him  to  a  decree  for  specific 
performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per> 
formance,  Dec.  Dig.  §  44.*] 

Error  from  Superior  Court,  Rabun  Coun- 
ty;  J.  J.  Kimsey,  Judge. 

Action  by  J.  H.  Derrick  against  James  R. 
Grant  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

J.  G.  Edwards,  Robt.  McMillan,  and  H.  H. 
Dean,  for  plaintiffs  in  error.  W.  A.  Charters 
and  W.  S.  Paris,  for  defendant  in  error. 

ATKINSON,  J.  1.  J.  H.  Derrick  institut- 
ed suit  against  James  R.  Grant  to  compel 
specific  performance  of  an  alleged  contract 
for  the  sale  of  land.  It  was  not  alleged  in 
the  petition  whether  the  contract  was  in 
writing  or  rested  in  parol,  but  on  the  trial 
it  appeared  that  there  were  only  two  writ- 
ings relating  to  the  alleged  sale.  One  of 
them  consisted  of  a  memorandum  written  out 
by  hand,  which  recited  that  on  the  21st  day 
of  September,  1906,  the  defendant  had  bar- 
gained to  sell  to  the  plaintiff  the  land  in  dis- 
pute, and  that  the  plaintiff  was  allowed  to 
retain  out  of  the  purchase  price  the  sum  of 
$125  to  be  applied  in  discharge  of  a  mortgage 
on  the  land.  It  also  recited  that  the  plain- 
tiff was  bound  so  as  to  apply  the  |12S  and 
to  surrender  any  surplus  therefrom  (if  it 
was  more  than  sufficient  to  pay  off  the  mort- 
gage) to  the  defendant,  and  that  "a  lien  is 
created  on  said  land  and  said  property  for 
the  said  $125,  and  I  hereby  waive  and  re- 
nounce all  homestead  and  exemptions  for  my- 
self and   family."     The  memorandum   waF 


•For  other  cases  see  same  topic  and  tectlon  NUMBER  in  Dec.  4b  Am.  Digi.  1907  to  data,  4b  Raport«r  Indexoi 
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signed  by  the  plaintiff,  but  it  did  not  state 
the  amount  of  the  purchase  price.  The  other 
consisted  of  a  typewritten  sheet  dated  Sep- 
tember 27,  1906,  which  recited  that  the  plain- 
tiff had  bought  the  land  in  dispute  for  the 
sam  of  $450,  and  also  that:  ''Whereas,  W. 
J.  Ramey  holds  a  mortgage  on  said  property 
for  $85  principal,  which  said  mortgage  has 
been  sued  and  a  plea  filed  by  said  Grant 
disputing  the  amount  claimed  to  be  due  there- 
on, and  the  litigation  thereon  is  still  pend- 
ing, and  I  am  desirous  of  protecting  myself : 
Now,  therefore,  I  have  retained  the  sum  of 
$115  out  of  the  purchase  money  of  said  land 
for  the  purpose  of  protecting  myself  against 
any  judgment  the  said  Ramey  may  obtain 
against  said  property,  and  after  the  termina- 
tion of  said  lawsuit  I  am  to  pay  off  any  judg- 
ment that  Ramey  may  obtain,  and  am  to  pay 
to  McMillan  &  Brwin,  Clarkesyille,  Ga.,  for 
said  grant,  the  balance  due  on  the  purchase 
of  said  land,  together  with  interest  at  the 
rate  of  8  per  cent  per  annum  on  the  amount 
80  retained."  This  writing  was  also  signed 
by  the  plaintiff.  Neither  of  the  memoranda 
^as  signed  by  the  defendant  The  defend- 
ant admitted  in  his  answer  that  the  mem- 
orandum first  above  mentioned  was  written 
by  him;  but  it  was  also  alleged  that  no 
agreement  was  made  between  the  parties, 
and  that  the  plaintiff  refused  to  sign  and  de- 
liver the  writing.  It  was  alleged  in  the  an- 
swer ttiat,  after  the  plaintiff  refused  to  ex- 
ecute and  deliver  the  paper  first  mentioned, 
the  defendant,  by  his  counsel,  prepared  ''an- 
other paper  or  agreement  for  $115,  delivered 
same  to  said  plaintiff  to  sign,  and  said  plain< 
tiff  refused  to  sign  and  deliver  same  to  de- 
fendant." The  parol  evidence  showed  that 
the  second  memorandum  was  prepared  by 
defendant's  counsel;  but  neither  the  plea  of 
defendant,  nor  any  written  memorandum 
made  by  him,  nor  any  admission  which  he 
made  on  the  trial,  showed  that  this  was  the 
pai>er  referred  to  by  the  defendant  in  his 
answer.  These  writings,  unsigned  by  the  de- 
fendant the  person  sought  to  be  charged, 
'were  sufficient  to  constitute  a  written  con- 
tract obligating  him  to  sell  the  land. 

2.  There  was  evidence  of  a  parol  contract 
for  the  sale  of  the  land,  also  evidence  of  par- 
tial payment  of  the  purchase  price ;  but  there 
was  no  evidence  that  the  plaintiff  had  taken 
possession,  or  had  made  valuable  improve- 
inents,  or  had  made  full  payment  of  the  pur- 
chase price,  accepted  by  the  vendor.  The 
admissions  and  allegations  made  in  the  de- 
fendant's plea  relative  to  the  two  written 
memoranda  which  were  introduced,  either 
separately  or  when  considered  in  connection 
^^th  the  plea  as  a  whole,  did  not  amount  to 
an  admission  of  the  contract  sued  on.  The 
plea  alleged  that  there  had  been  negotiations 
between  the  parties,  but  expressly  denied 
tbat  they  had  reached  an  agreement  for  the 
aale  of  the  land.    The  plaintiff  did  not  ex- 


ecute the  contract  further  than  as  indicated 
above.  Under  the  provisions  of  Civ.  Code 
1895,  f  4087,  specific  performance  of  a  parol 
contract  for  the  sale  of  land  will  be  decreed 
only  in  two  instances.  One  is  where  the  de- 
fendant admits  the  contract  The  other  is 
where  it  is  so  far  executed  by  the  party 
seeking  relief  that  if  the  contract  be  aban- 
doned he  cannot  be  restored  to  his  former 
I)oeition.  Full  payment  alone,  accepted  by 
the  vendor,  or  partial  payment  accompanied 
with  possession,  or  possession  alone  with 
valuable  improvements,  if  clearly  proved  in 
each  case  to  be  done  with  reference  to  the 
parol  contract  will  be  sufficient  part  per- 
formance to  justify  a  decree.  The  plaintiff 
is  seeking  affirmative  equitable  relief,  name- 
ly, specific  performance  of  a  parol  contract 
for  the  sale  of  land.  It  Is  incumbent  upon 
him  to  bring  his  case  within  the  statute. 
This  he  has  failed  to  do,  and  he  is  not  enti- 
tled to  recover.  The  Judgment  of  the  trial 
court  on  demurrer  did  not  conclude  the  de- 
fendant upon  the  question  as  to  the  sufficien- 
cy of  the  evidence  to  require  specific  per- 
formance. On  demurrer  the  contract  was 
presumed  to  be  in  writing,  as  the  law  requir- 
ed it  to  be.  Crovatt  v.  Baker,  130  Ga.  507, 
61  S.  B.  127.  But  on  the  trial  the  evidence 
showed  affirmatively  that  it  was  not  in  writ- 
ing. As  the  evidence  was  not  sufficient  to 
authorize  a  decree  for  specific  performance, 
it  is  unnecessary  to  deal  with  the  assign- 
ments of  error  based  upon  exceptions  to  the 
charge  of  the  court 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(184  Ga.  615) 
BERRT  V.  VAN  HISBl 
(Supreme  Court  of  Qeoigia.    Jane  18. 1910.) 

(Sylldbufi  ly  the  Court,) 

1.  executobs  and  administrators  (§  20*)— 
Application  fob  Letters— Right  of  Cave- 
ator TO  Object— Time  to  Question. 

In  an  application  for  letters  of  administra* 
tion,  where  the  caveator  alleges  certain  facts  as 
giving  her  a  right  to  object  to  the  grant  of 
administration,  if  the  applicant  desires  to  chal* 
lenge  the  caveator's  right  to  object,  he  must  do 
so  by  timely  motion  or  other  appropriate  plead- 
ing. The  applicant  cannot  litigate  with  his  ad- 
versary in  the  trial  court,  and  complain  for  the 
first  time  in  this  conrt  that  the  caveator  has  no 
such  interest  as  will  entitle  her  to  object  to 
the  grant  of  letters  of  administration. 

[Ed.  Note.— For  other  cases*  see  Executors 
and  Administrators,  Dec  Dig.  {20.*] 

2.  Executors  and  Administrators  (S  11*)— 
Appointment— Estate  of  Nonresident. 

Letters  of  administration  on  the  estate  of  a 
penon,  who  at  the  time  of  his  death  was  a  non- 
resident of  the  state,  will  not  be  granted  unless 
it  is  made  to  appear  that  such  decedent  has 
property  in  the  countv  where  the  application  is 
maae,  or  has  a  bona  fide  cause  of  action  against 
some  person  therein. 

[Ed.  Note.—For  other  oases,  see  Executors  and 
Administrators,  Cent  Dig.  |  25;  Dec  Dig.  | 
11.*] 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  4b  Am.  Dlgi.  1M7  to  date,  4  lUportar  IntexM 
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Error  from  Superior  Court,  Habersham 
County;  J.  J.  Klmsey,  Judge. 

Application  by  W.  H.  Van  Hlse  for  letters 
of  administration  on  the  estate  of  T.  J.  Bar- 
nard, to  which  Mrs.  C.  L.  Berry  filed  a  caveat 
From  a  judgment  for  applicant,  caveator 
brings  error.    Reversed. 

J.  C.  Edwards,  for  plaintiff  in  error.  J. 
H.  Sutton  and  Robt  McMillan,  for  defend- 
ant in  error. 

EVANS,  P.  J.  On  September  27,  1902,  Mrs. 
CL  L^  Berry  sold  and  conveyed  to  T.  J.  Bar- 
nard a  tract  of  land  for  $3,000.  On  the 
same  day  Barnard  executed  Jto  Mrs.  Berry  a 
mortgage  to  secure  the  purchase  money, 
which  was  represented  by  nine  notes  for 
$300  each  and  two  notes  for  $150.  The  sale 
of  the  land  was  consummated  through  the 
agency  of  J.  H.  Hicks,  and  In  payment  of 
his  commissions  Mrs.  Berry  delivered  to  him 
one  of  the  $150  notes  with  the  following  In- 
dorsement: "Pay  the  within  note  to  the 
order  of  J.  H.  HIcIls,  without  recourse  upon 
me.  Mrs.  C.  L.  Berry."  Hicks  afterwards 
indorsed  the  note  to  Van  Hlse  for  value  and 
before  maturity.  On  September  3,  1904,  T. 
J.  Barnard  reconveyed  the  land  to  Mrs. 
Berry  by  deed  expressing  a  consideration  of 
$3,000.  Mrs.  Berry  addressed  the  following 
note  to  the  derk  of  the  superior  court, 
which  was  attached  to  the  mortgage: 
"Clarksville.  Ga.,  Oct  10,  1904.  Mr.  J.  A. 
Erwin — Dear  Sir:  Please  cancel  mortgage 
from  T.  J.  Barnard  to  myself,  recorded  In 
Book  8,  folio  228,  and  oblige.  Respect,  Mrs. 
O.  L.  Berry."  The  words  of  this  writing 
were  entered  upon  the  record  book  of  the 
mortgage,  and  across  the  face  of  the  origi- 
nal mortgage  was  entered:  "Cancelled,  Octo- 
ber 10th,  1904."  Van  Hlse  brought  suit 
against  Mrs.  Berry  and  Barnard,  the  char- 
acter of  which  does  not  appear  in  the  rec- 
ord. Pending  the  suit  Barnard  died,  and 
Van  Hise  applied  to  the  ordinary  of  Haber- 
sham county  for  letters  of  administration  on 
his  estate.  In  his  application  he  represented 
that  he  was  a  creditor  of  Barnard,  who  at 
the  time  of  his  death  was  a  nonresident  of 
the  state,  but  that  he  left  real  and  personal 
property  in  the  county  of  Habersham,  Mrs- 
Berry  filed  a  caveat  to  the  grant  of  letters 
of  administration,  alleging  therein  that  the 
applicant  had  filed  a  suit  In  the  superior 
court  of  Habersham  county,  Ga.,  in  which 
suit  he  was  seeking  to  subject  caveator's 
land  for  the  payment  of  a  certain  note  made 
by  T.  J.  Barnard;  that  caveator  denied  lia- 
bility on  the  note,  or  that  her  land  was  sub- 
ject to  pay  It  but  that  if  the  issue  should 
be  found  against  her,  she  was  entitled  to 
reimbursement  from  the  estate  of  Barnard, 
and  therefore  was  Interested  in  the  choice 
of  an  administrator  on  his  estate;  that  at 
the  time  of  Barnard's  death  he  did  not  re- 
side in  the  state  of  Georgia,  neither  did  he 
have  any  property,  real  or  personal,  within 
the  county  of  Habersham  or  state  of  Geor- 


gia at  the  date  of  his  death;  that  the  sole 
object  of  the  application  Is  to  have  an  ad- 
ministrator appointed  for  the  purpose  of 
making  parties  to  a  case  in  the  superior 
court  of  Habersham  county,  in  which  case 
caveator  is  defendant;  that  Barnard  was  a 
resident  of  Jackson  coimty,  Mo.,  at  the 
time  of  his  death,  and  that  the  probate 
court  of  that  county  and  state  has  jurisdic- 
tion of  the  granting  of  letters  of  adminis- 
tration. The  case  was  appealed  from  the 
court  of  ordinary  to  the  superior  court  and 
on  the  trial  the  foregoing  facts  appeared 
from  the  evidence  submitted.  At  the  con- 
duslon  of  the  evidence  on  both  sides  the 
court  directed  a  verdict  in  favor  of  the 
applicant  for  administration.  A  motion  for 
new  trial  was  made  by  Mrs.  Berry,  which 
being  refused,  she  brings  error. 

In  his  brief  counsel  for  defendant  In  er- 
ror insists  that  Mrs.  Berry  had  no  such  in- 
terest in  the  estate  <tf  Barnard  as  would 
entitle  her  to  caveat  an  aiH>licatlon  for  ad- 
minlstrntion  on  his  estate.  There  is  nothing 
in  the  record  before  us  to  Indicate  that  such 
point  was  either  made  or  adjudicated  in  the 
trial  court  She  made  certain  allegations 
in  her  caveat,  intended  to  show  such  In- 
terest in  the  estate  of  Barnard  as  would 
give  her  the  right  to  caveat  the  applica- 
tion for  administration.  If  the  applicant  de- 
sired to  challenge  her  right  to  litigate  over 
his  appointment  he  should  by  proper  mo- 
tion or  other  pleading  have  done  so.  After 
a  trial  in  which  both  sides  introduced  evi- 
dence, which  eventuated  in  a  verdict,  it  Is 
too  late  to  raise  for  the  first  time  the  point 
in  this  court,  and  that  too,  only  in  the 
argument  Before  the  ordinary  can  grant 
administration  upon  the  estate  of  a  person 
who  was  not  a  resident  of  the  state  at  the 
time  of  his  death,  it  must  appear  that  such 
decedent  has  property  In  the  county  where 
the  application  is  made,  or  a  bona  fide  cause 
of  action  against  some  person  therein.  Cir. 
Cbde,  §  4234;  Keal  v.  Boykln,  129  Ga.  670, 
59  S.  B.  912,  121  Am.  St.  Rep.  237.  The 
decedent  had  neither  tangible  property  nor 
a  bona  fide  cause  of  action  against  any  per- 
son residing  in  Habersham  county.  It  is 
immaterial  for  the  purposes  of  this  case 
whether,  under  the  facts  stated  above,  Mrs. 
Berry  had  a  right  to  cancel  the  mortgage 
which  Barnard  had  given  to  secure  the  pur- 
chase-money notes  of  the  land,  one  of  which 
was  held  by  the  applicant  Van  Hlse.  Cer- 
tainly no  Impediment  existed  to  prev^it  Bar- 
nard from  reconveylng  the  land  to  Mrs. 
Berry  in  settlement  of  her  debt  or  upon  any 
other  valid  consideration.  By  his  convey- 
ance he  divested  himself  of  all  title  to  the 
property.  We  are  not  apprised  of  the  char- 
acter of  the  litigation  in  which  Van  Hlse 
seeks  to  hold  Mrs.  Berry  responsible  on 
the  note  which  she  had  Indorsed  without  re- 
course. From  the  brief  reference  to  it  we 
gather  that  the  whole  object  of  obtaining 
letters  of  administration  was  to  provide  a 
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way,  not  for  asserting  or  establiflhlng  a 
right  in  favor  of  the  decedent's  administra- 
tor, but  of  asserting  and  establishing  a  right 
against  that  representative.  The  purpose 
of  appointing  administrators  is  to  adxainls" 
ter  estates;  and  if  the  nonresident  decedent 
has  neither  property  nor  a  cause  of  action 
in  the  jurisdiction  of  the  court,  it  follows 
tliat  the  court  has  no  power  to  appoint  an 
administrator.  Fatillo  v.  Barksdale,  22  Ga.. 
856.  The  court  erred  In  directing  a  verdict 
for  the  applicant 

Judgment  reversed.  All  the  Justices  oon- 
cur. 

(134  Oa.  CK) 

CHJSM  V.  WILKERSON. 

(Supreme  Court  of  Georgia.    June  22,  1910.) 

fSyllahus  hy  the  Court) 

Boundaries  (8  52*)  —  Adjudication— Right 
TO  Open  and  Close. 

Under  the  ruling  in  Rattaree  v.  Morrow,  71 
Ga.  528,  where  a  protest  is  filed  to  the  return 
of  processioners  by  the  party  notified,  and  on 
the  trial  evidence  is  introduced  on  both  sides,  the 
applicant  for  the  proceedings  is  entitled  to  open 
and  conclude  the  argument;  and  this  is  true, 
although  he  may  introduce  in  evidence  the  en- 
tire proceedings  duly  returned,  and  thus  make 
out  a  prima  facie  case. 

[EM.  Note.— For  other  eases,  see  Boundaries, 
Dec.  Dig.  I  52.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Petition  for  procession  proceedings  by  J. 
C.  Wilkerson  against  B.  B.  Chism.  Judg- 
ment for  petitioner,  and  defendant  brings  er^ 
ror.    Affirmed. 

Alexander  &  Gary,  for  plaintiff  in  error. 
Denmark  &  Griffin,  for  defendant  in  error. 

FISH,  C  J.  Judgment  affirmed.  All  the 
Justices  concur. 


OM  Oa.  689) 

TRAIN  et  al.  v.  BMERSON. 

(Supreme  Court  of  Georgia.     June  le^  1910.) 
(8yllahu$  hy  the  Court.) 

1.  ABBITRATION  and  AWABD  (§  55*)— DUTT  TO 

Retubn  Awabd. 

Where  a  statutory  submission  Is  made  to 
arbitrators,  after  making  an  award  it  is  their 
duty  to  return  it  to  the  next  term  of  the  proper 
eoort 

[Bd.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §|  276-279 ;  Dec.  Dig.  | 

Z  Abbitbation  and  Awabd  (|  55*)— Failubb 
TO  Retubn  Awabd  in  Time— Effect. 
Where  a  submission  to  arbitrators  was 
made  under  the  statute  (Civ.  Code  1896,  (  4486 
et  seq.),  and  they  made  an  award,  but  did  not 
return  it  to  the  superior  court  to  which  it  was 
properly  returnable  for  11  months,  during  which 
time  three  terms  of  court  intervened,  and  14 
months  thereafter  the  party  in  whose  favor  the 
award  was  made  filed  a  motion  to  have  a  judg- 


ment nunc  pro  tune*  entered  on  it,  theie  was  bo 
error  in  denying  such  motion. 

[Ed*  Note. — ^For  other  cases,  see  Arbitration 
and  Award,  Dec.  Dig.  §  55.*] 

EIrror  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Arbitration  proceedings  between  W.  F. 
Train  and  others  and  C.  A.  ESmerson.  A  mo- 
tion to  enter  a  judgment  nunc  pro  tunc  was 
denied,  and  W.  F.  Train  and  others  bring 
error.     Affirmed. 

O'Byme,  Hartrldge  &  Wright,  for  plaintlffli 
in  error.  Cann,  Barrow  &  Mclntlre,  for  de- 
fendant in  error. 

LUMPKIN,  J.  On  July  24, 1906,  an  agree- 
ment was  made  to  submit  a  controversy  to 
arbitrators  under  the  statutory  provision  con- 
tained in  the  Code.  On  May  28,  1907,  two 
arbitrators  and  an  umpire  (called  also  an  ar- 
bitrator, though  chosen  by  the  other  arbi- 
trators) qualified.  On  the  same  day  they 
made  an  award.  This  was  not  filed  In  the 
superior  court  until  April  25,  1908.  On  June 
24,  1909,  the  parties  in  whose  favor  the 
award  was  made  filed  a  written  motion  to 
have  it  "now  received,  and  that  an  order  be 
passed  authorizing  the  entry  of  a  judgment 
nunc  pro  tunc."  The  other  party  to  the 
award  objected  to  the  grant  of  the  motion, 
on  the  grounds,  among  others,  that  the  award 
was  not  returned  to  the  superior  court  with- 
in the  time  prescribed  by  law,  that  the  mov- 
ants were  guilty  of  laches  in  failing  to  move 
sooner,  and  that  to  permit  a  judgment  to  be 
now  entered  would  be  inequitable  and  work 
a  hardship  on  the  defendant.  The  presiding 
judge  denied  the  motion  to  enter  a  judgment 
nunc  pro  tunc  upon  the  award,  and  the  mov- 
ants excepted. 

This  was  a  statutory  arbitration  under  dv. 
Code  1895,  |  4486  et  seq.  No  litigation  was 
pending.  The  question  is  whether  the  arbi- 
trators were  required  to  return  the  award  to 
the  next  term  of  the  superior  court  of  the 
proper  county.  Section  4503.  The  provisions 
of  the  Code  on  the  subject  of  such  statutory 
awards  are  derived  from  the  act  of  1856 
(Acts  1855-56,  p.  222),  amended  by  the  act  of 
1876  (Acts  1876i  pw  38).  The  former  act  pro- 
vided that  "after  said  arbitrators  have  made 
up  their  award  they  shall  furnish  a  copy  of 
the  same  to  each  of  the  parties,  and  shall  re- 
turn the  original  award  to  the  next  superior 
court  of  the  county  where  the  award  Is 
made,"  etc.  This  provision  was  codified  in 
section  4242  of  the  Code  of  1873.  The  act  of 
1876  stated  in  its  title  that  it  was  "An  act 
to  define  in  what  court  awards  provided  to  be 
entered  on  the  minutes  of  the  superior  court 
under  section  4242  of  the  Code  of  1873  shall 
be  entered."  It  declared  that,  "whenever  a 
case  of  any  kind,  pending  in  any  court  in 
this  state,  shall  be  referred  to  arbitration, 
the  award  made  upon  the  same  shall  be  en- 
tered on  the  minutes  of  the  superior  court 


•For  other  easei  see  tame  topic  and  Motion  NUMBER  in  Dec.  4b  Am.  Digs.  1907  to  dkte,  ft  Reporter  Indexes 
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irhere  suit  I0  pending;  -and  In  all  cases 
where  a  matter  of  dispute  not  involved  in 
litigation  is  referred  to  arbitration  under  sec- 
tion 4225  of  tlie  Code  of  1873,  the  award  up- 
on the  same  shall  be  entered  on  the  minutes 
of  the  superior  court  of  the  counties  where 
the  parties  reside  against  whom  the  award 
la  rendered  If  residents  of  the  state,  and  If 
not  such  resident,  in  the  counties  where  the 
award  was  made."  It  will  be  observed  that 
the  only  purpose  of  this  act  was  to  provide 
In  what  court  awards  should  be  entered. '  It 
changed  the  provision  for  returning  the 
award  to  the  superior  court  of  the  county 
where  it  was  made,  and  made  another  pro- 
vision as  to  the  court  of  the  return;  but  It 
did  not  deal  with  the  time  when  the  return 
should  be  made  to  the  proper  court  King  v. 
Davidson,  69  Ga.  708,  712.  Under  the  act  of 
1856,  the  necessity  for  making  the  return  to 
the  next  term  of  the  superior  court  after  the 
award  was  made  was  recognized  in  Green 
V.  Shields,  37  Ga.  35 ;  but  it  was  held  that, 
when  an  award  was  made  the  judgment  of 
the  court  at  an  adjourned  term  after  notice 
given  to  the  defendant  between  the  regular 
and  the  adjourned  term,  such  notice  was 
sufficient  In  Ghisolm  v.  Cothran,  40  Ga. 
274  (decided  in  1869),  It  was  held  that  an 
award  might  be  returned  at  the  next  superior 
court  after  it  was  made,  whether  such  term 
was  a  regular  or  an  adjourned  term.  In 
Marshall  v.  Hicks,  61  Ga.  73,  the  duty  of 
making  the  return  to  the  next  superior  court 
was  again  recognized;  and  the  decision  in 
Tompkins  v.  Phipps,  68  Ga.  157  (decided  aft- 
er the  passage  of  the  act  of  1876,  though  not 
dealing  with  It),  quotes  from  the  opinion  In 
the  Marshall  Oase. 

When  the  Code  of  1882  was  compiled,  the 
provisions  of  the  act  of  1876  were  embodied 
In  section  4242a.  Nothing  was  said  in  the 
section  so  made  as  to  the  time  of  the  return. 
It  is  contended  that  the  omission  of  a  direct 
statement  that  the  return  should  be  made 
to  the  next  term  of  the  court  operated  as  a 
repeal  of  that  requirement  The  Code  of 
1882  was  not  formally  adopted  by  the  Legis- 
lature ;  but  that  of  18;^5,  which  contains  the 
same  provision  (section  4503)  was  adopted. 
Provisions  in  conflict  with  such  section  and 
not  contained  in  the  Code  would  give  way  to 
it;  but  the  question  remains  whether  the 
requirement  of  a  prompt  return  of  an  award 
is  in  conflict  with  the  section  last  cited. 
Prom  what  has  been  said  above.  It  will  be 
seen  that  it  was  not  the  Intention  of  the  Leg- 
islature by  the  act  of  1876  to  deal  with  the 
time  of  making  the  return,  but  only  with  the 
court  to  which  It  should  be  made,  and  section 
4503  of  the  Code  of  1895  does  no  more  than 
this.  Either  there  is  some  requirement  as 
to  when  a  return  of  an  award  should  be 
made,  or  there  is  none.  If  It  was  the  Inten- 
tion of  the  codlfiers  and  of  the  Legislature, 
by  the  section  to  which  reference  has  been 
made,  to  remove  all  restrictions  or  require- 
ments as  to  the  time  of  niMlii..;,'  c!..-  loltira, 


then  it  might  be  made  at  any  indefinite  time 
after  the  award  was  agreed  upon.  If  this 
was  the  legislative  purpose,  how  could  par- 
ties know  when  they  would  have  to  file  ex- 
ceptions? Section  4504  has  as  its  subtitle 
the  words  "Frauds  may  be  Suggested  at  the 
Return  Term.*'  These  titular  words  would 
not  operate  to  change  positive  law ;  but  they 
throw  some  light  upon  the  view  entertained 
by  the  codlfiers  that  the  inreceding  section, 
which  has  as  its  subtitle  the  words  "Award. 
Where  Returned,"  did  not  destroy  all  require- 
ments as  to  the  time  when  the  return  should 
be  made.  Section  4504  declares  that,  when 
the  award  shall  have  been  returned  and  al- 
tered on  the  minutes  of  the  court,  "either  of 
the  parties  may  suggest,  on  oath,  at  the  term 
to  which  said  award  is  returned,  that  the 
award  was  the  result  of  accident,  or  mle- 
take,'*  etc.  Here  was  a  requirement  that  the 
objections  to  the  award  should  be  filed  on  oath 
at  the  term  to  which  it  was  returned.  But  if 
there  were  no  term  to  which  it  was  returna- 
ble, the  arbitrators  might  hold  it  in  their 
possession  for  years,  and  the  parties  might 
be  required  to  watch  the  records  throughout 
each  term  of  the  court,  lest  at  some  time 
when  they  were  off  their  guard  the  award 
might  be  filed  and  become  conclusive  by  a 
failure  on  their  part  to  file  objections  during 
the  term. 

There  is  no  reason  to  believe  that  either 
the  codlfiers  or  the  Legislature  contemplated 
that  any  such  result  should  arise  from  the 
act  of  1876  and  its  codification,  although  it 
did  not  in  express  terms  require  the  return 
to  be  made  to  the  next  term.  An  examina- 
tion of  the  various  sections  of  the  Code  on 
the  subject  of  statutory  awards  will  show 
that  the  Legislature  contemplated  promptness 
throughout,  and  did  not  anticipate  that  any 
indefinite  delay  should  be  made.  In  section 
4489  It  is  declared  that  the  arbitrators  shall 
appoint  a  time  and  place  of  meeting,  '*which 
shall  be  as  soon  as  practicable,  consistent 
with  a  proper  preparation  of  the  case."  Sec- 
tion 4493,  in  authorizing  postponements  by 
the  arbitrators,  states  that  "the  arbitrators 
may  postpone  the  hearing  of  the  case  to  a 
future  day,  which  day  shaii  be  as  early  as 
may  be  consistent  wiUi  the  ends  of  justica** 
Section  4504,  after  providing  for  objections 
to  the  award  at  the  term  wh^i  it  is  return- 
ed, also  declares  that,  if  they  are  n>ade,  the 
court  shall  cause  an  issue  to  be  made  up  and 
tried,  "which  trial  shall  be  had  at  the  same 
term  of  the  court  at  which  the  suggestion  is 
made,  unless  good  cause  be  shown  for  a  con- 
tinuance, when  the  same  may  be  continued 
for  one  term  only,  except  for  providential 
causes."  Thus  the  entire  legislative  scheme 
of  statutory  awards  which  shall  become  judg- 
ments binding  upon  the  parties  and  enforce- 
able by  execution  contemplates  promptness, 
not  delay.  It  would  be  extraordinary  if  tbey 
should  intend  that  everything  should  be 
promptly  done  except  the  return  of  the 
award,  and  that  by  the  adoption  of  a  section 
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of  the  Code  dealing  with  the  court  to  which ' 
the  return  should  be  made  they  Intended  to 
repeal  all  requirements  as  to  promptness  in 
regard  to  Its  making.  In  McMillan  v.  Allen, 
96  6a.  405,  408,  25  S.  S.  505,  507,  Atkinson, 
J.,  said  that  the  object  designed  to  be  ac- 
complished by  the  Code  in  requirtng  that 
copies  of  awards  should  be  furnished  to  each 
of  the  parties  by  the  arbitrators  was  'to  li- 
able the  parties,  if  for  any  reason  dissatisfied 
with  the  award,  to  move  promptly  in  the 
matter  of  attacking  it  and  causing  it  to  be 
set  aside."  But  it  is  evident  that  such  a  pur- 
pose would  avail  little  if  the  parties  should 
be  furnished  with  copies  of  the  award,  but 
the  original  should  not  be  required  to  be  re- 
turned into  court  promptly,  so  that  they 
could  promptly  attack  it  In  Savannah,  etc., 
Ry.  Co.  V.  Decker  &  Fawoett,  94  Oa.  149,  21 
S.  E.  3T2,  there  was  no  question  as  to  the 
time  when  the  return  should  be  made;  but, 
having  been  made  apparently  in  due  time,  it 
was  held  that  a  judgment  nunc  pro  tunc 
might  be  entered  at  a  term  subsequent  to  the 
filing. 

No  question  here  arises  as  to  what  would 
be  the  rights  or  remedies  of  a  party,  if  arbi- 
trators should  delay  in  returning  the  award, 
but  such  party  should  act  promptly  in  seeking 
to  require  them  to  make  the  return.  Nor  is 
the  question  of  the  validity  of  a  common-law 
award  involved.  Here  there  was  a  lapse  of 
11  months  from  the  date  of  the  award  to  its 
filing  in  the  clerk's  ofQce  (during  which  inter- 
val there  were  three  terms  of  court),  follow- 
ed by  an  interval  of  14  months  before  any 
motion  was  made  in  regard  to  it.  The  presid- 
ing judge  did  not  err  in  declining  to  grant 
the  motion  made. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(134  Ga.  eo3) 
ATiACULSY  LUMBER  CO.  v.  GUDGER. 

(Supreme  Court  of  Cteorgia.     June  17,  1910.) 

(ByUahuM  by  ih€  Oaurt.) 

1.  Taxation  (§  1851*)— Collection  of  Taxes 
—Execution  Against  Wild  ob  Unimpbov- 
SD   Lands. 

'*The  power  of  tax  collectors  of  this  state 
to  issue  executions  against  wild  and  unimproyed 
lands,  because  of  the  nonpayment  of  taxes  due 
thereon  by  the  owner,  is  dependent  ai)on  a  non- 
return of  such  lands  for  taxes  by  the  latter; 
and  it  is  therefore  essential  to  the  exercise  of 
this  power,  and  to  the  validity  of  the  title  of  a 

Surcoaser  of  such  land,  acquired  at  a  sale  un- 
er  and  by  virtue  of  an  execution  eo  issued,  that 
it  appear  from  the  recitals  in  the  execution,  not 
only  that  the  land  against  which  the  same  was 
Issued  was  wild  and  unimproved,  but  that  it 
was  likewise  not  returned  for  taxes  by  the 
owner." 

(a)  A  paper,  purporting  to  be  a  tax  execution, 
issued  by  the  tax  collector  against  a  specl6ed 
lot  of  land,  is  fatally  defective  because  of  its 
omission  to  recite  that  the  land  was  wild,  or 
that  it  had  not  been  returned  for  taxes,  or  set 


forth  any  facts  authorising  the  issuance  of  a 
tax  execution  against  the  property  in  rem. 

[Ed.   Note.— For   other   cases,   see  Taxation, 
Cent.  Dig.  §  1319 ;   Dec.  Dig.  S  651.*] 

2.  Tbssfass  (§  44*)— To  Land  — Bubdkn  or 
Pboof. 

In  an  action  of  trespass  to  land,  the  harden 
is  on  the  plaintiff  to  show  either  title  to  or  pos- 
session of  the  land  at  the  time  of  the  alleged 
trespass. 

[Eld.    Note.— For    other   cases,   see   Trespass, 
Cent  Dig.  §  112 ;  Dec.  Dig.  I  44.*] 

3.  Tbespass  (I  19*)— QUABE  Clausum  Fbegit 
—Title  to  Sdppobt  Action— Estoppel. 

Estoppels  in  pais  operate  only  upon  exist- 
ing rights.  A  plaintiff  in  an  action  of  trespass 
quare  clausum  fregit  must  recover  on  proof  of 
his  title  or  possession  at  the  time  of  the  al- 
leged trespass,  and  his  defective  title  at  that 
time  will  not  be  aided  by  the  defendant's  sub- 
sequent purchase  of  the  land  from  one  who  may 
be  estopped  from  denying  the  plaintiff's  title,  al- 
though the  defendant  may  have  notice  of  facts 
constituting  the  estoppel  at  the  time  of  his  pur- 
chase. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §{  22,  28;    Dec  Dig.  S  19.*] 

Error  from  Superior  Court,  Murray  (boun- 
ty;  A.  W.  Fite^  Judge. 

Action  by  B.  M.  Gudger  and  another  against 
the  Alaculsy  Lumber  Ompany.  Judgment 
for  plaintiff  Gudger»  and  defendant  brings  er- 
ror.   Reversed. 

W.  O.  Martin  and  O.  N.  King,  for  plaintiff 
in  error.    W.  E.  Mann,  for  defendant  in  error. 

EVANS,  P.  J.  R.  M.  Oudger  and  John 
Hampton  brought  an  action  in  trespass  against 
the  Alaculsy  iLumber  Company  to  recoyer 
damages  occasioned  by  the  cutting  and  re- 
moval of  certain  timber  and  tanbark  from  a 
lot  of  land  alleged  to  be  the  property  of  the 
plaintiffs.  Hampton  was  stricken  from  the 
case,  and  the  defendant  in  its  answer  denied 
that  the  plaintiff  had  titte.  The  tiUe  relied 
upon  by  the  plaintiff  was  a  deed  from  A.  T. 
Logan,  sheriff,  to  R.  M.  Gudger,  dated  De- 
cember 2,  1884,  conveying  lot  of  land  No.  290 
in  the  twenty-seventh  district  and  second  sec- 
tion of  Murray  county,  under  and  by  virtue 
of  the  following  fL  fa.:  '^Georgia,  Murray 
County.  By  W.  R.  Loughbrldge,  Tax  Col- 
lector of  Said  County.  To  All  and  Singular 
Constables  of  6aid  County— Greeting:  Ton 
are  hereby  commanded  that  of  lot  of  land 
290,  27th  district  and  second  section,  you 
cause  to  be  made  the  sum  of  thirty  cents,  the 
amoimt  of  tax  due  the  state  of  Georgia  and 
county  for  the  year  1883  by  reason  of  the 
nonpayment  thereof  as  aforesaid,  as  appears 
to  me  from  the  tax  returns,  and  the  sum  of 
fifty  cents,  the  costs  and  charges  incurred  by 
the  said  delinquent  in  consequence  of  the  non- 
payment of  the  taxes  as  aforesaid.  Fail  not 
This  the  first  day  of  September,  1884.  W.  R. 
Loughbrldge,  Tax  Collector." 

The  fi.  fa.  and  deed  were  objected  to  when 
ottered  in  evidence,  upon  the  ground  that  the 
fi.  fa.  was  not  issued  in  the  terms  of  the  stat- 
ute, in  that  it  contalued  no  recital  that  the 
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land  was  unretumed  for  taxes,  that  it  was 
wild  land  and  unimproved,  and  that  the  own- 
er was  unknown.  The  court  charged  the  jury 
that  under  the  record  evidence  the  plaintiff 
was  entitled  to  recover  the  actual  value  of 
the  tanbark  and  timber  which  the  defendants 
had  cut  and  carried  away  from  the  lot  of 
land  in  dispute.  The  court  was  requested  to 
charge  "that,  unless  the  plaintiffs  show  actu- 
al i>osses6lon  of  the  land  in  dispute — ^that  is 
to  say,  possesslo  pedis — or  actual  legal  title, 
then  you  should  not  find  any  amount  of  dam- 
ages against  the  defendant"  This  request 
was  refused.  At  the  trial  the  plaintiff  pre- 
vailed; and  in  the  motion  for  new  trial  the 
defendant  complains  of  the  admission  in  evi- 
dence of  the  tax  deed,  the  Instruction  of  the 
court,  and  the  refusal  to  give  its  written,  re- 
quest in  charge.  A  new  trial  was  refused, 
and  the  defendant  excepts. 

1.  The  land  upon  which  the  trespass  was 
alleged  to  have  been  committed  was  wild  or 
unimproved  land.  It  was  such  at  the  time  of 
the  alleged  sale  under  the  tax  fl.  fa.  This 
tax  fl.  fa.  was  not  issued  in  terms  of  the 
statute,  in  that  the  execution  did  not  show 
upon  its  face  that  the  land  against  which  the 
same  was  issued  was  wild  or  unimproved 
land  and  had  not  been  returned  for  taxes  by 
the  o^ner.  A  tax  fi.  fa.,  issuing  in  rem  and 
omitting  such  recitals,  is  fatally  defective, 
and  a  sale  of  land  thereunder  is  void.  Leon- 
ard V.  Pilkinton,  99  Ga.  739,  27  S.  E.  753; 
Southern  Pine  Ck)mpany  v.  Klrkland.  112  Ga. 
216,  37  S.  B.  362 ;  Pol.  Code  1895,  §§  821,  908. 
It  was  therefore  erroneous  to  admit  In  evi- 
dence the  fi.  fa.  and  deed  upon  which  the 
plaintiff  relied  as  showing  title  to  the  land 
upon  which  the  trespass  was  alleged  to  have 
been  committed. 

2.  So  far  as  the  evidence  discloses,  the 
plaintiff  was  never  in  actual  possession  of 
any  part  of  the  land.  In  order  to  maintain 
an  action  of  trespass  to  land,  it  is  essential 
for  the  plaintiff  to  shoW'  title  in  himself  or 
possession.  The  requested  charge  should  have 
been  given.  Ault  v.  Meager,  112  Ga.  148,  37 
S.  E.185. 

3.  The  only  record  title  introduced  In  evi- 
dence by  the  plaintiff  was  a  tax  deed  from  A. 
T.  Logan,  sheriff,  to  himself,  dated  December 
2,  1884.  The  plaintiff  tesUfied  that  he  had 
returned  the  land  continuously  for  taxation 
since  his  purchase  at  sheriff^s  sale,  and  that 
the  agents  of  the  defendant,  just  before  com- 
mitting the  trespass,  made  an  effort  to  buy 
from  him  the  timber  upon  the  land  in  contro- 
versy, and  that  he  refused  to  sell.  The  value 
of  the  timber  and  tanbark  cut  and  removed 
by  the  defendant  was  shown.  The  defendant 
offered  in  evidence  a  deed  from  W.  G.  Harris, 
sheriff,  to  A.  T.  Logan,  dated  July  2,  1878,  a 
deed  from  S.  M.  Logan,  administratrix  of  A. 
T.  Logan,  to  defendant,  dated  July  20.  1907, 
and  the  tax  returns  of  A.  T.  Logan  for  the 
fears  1883  and  1884,  showing  that  he  return- 


ed the  land  for  taxation  during  those  years. 
It  further  appeared  that  all  of  the  alleged 
trespasses  by  the  defendant  were  conunltted 
prior  to  obtaining  its  deed  from  Mrs.  Logan, 
administratrix  of  A.  T.  Logan.  The  defend- 
ant moved  for  the  direction  of  a  verdict, 
which  the  court  refused.  In  his  charge  the 
court  instructed  the  jury  that  under  the  rec- 
ord evidence  the  plaintiff  was  entitled  to  re- 
cover the  actual  value  of  the  tanbark  and 
timber  which  the  defendant  had  cut  and  car- 
ried away  from  the  premises,  and  limited  the 
Investigation  o>f  the  jury  to  the  amount  of 
the  damages.  The  title  upon  which  the  plain- 
tiff based  his  right  to  recover  was  the  tax 
deed  from  A.  T.  Logan,  sheriff^  to  himself. 
As  already  pointed  out,  this  deed  conveyed 
no  title,  for  the  reason  that  the  tax  execution 
upon  which  it  was  based  was  invalid.  If  the 
plaintiff  could  recover  at  all,  it  would  be  be- 
cause the  defendant  is  estopped  from  denying 
his  titla  It  may  be  conceded  that  if  at  the 
time  of  the  alleged  trespass  the  defendant 
was  claiming  title  under  A.  T.  Logan,  and  at 
the  tl*me  of  acquiring  title  it  had  notice  that 
the  land  which  was  sold  by  Logan,  sheriff, 
was  his  own  land,  an  estoppel  would  arise 
against  it  from  asserting  Logan*s  individual 
title.  But  it  appears  that  at  the  time  the  de- 
fendant cut  the  timber  and  tanbark  from  the 
land  it  had  not  purchased  the  land  from  the 
administratrix  of  A.  T.  Logan,  and  was  not 
claiming  under  that  title.  Estoppels  only 
operate  against  parties  and  their  priviesw 
They  do  not  bind  strangers..  Harris  v.  Amos- 
keag  Lumber  Go.,  101  Ga.  643,  29  S.  E.  302. 
When  the  defendant  cut  and  removed  the 
timber  it  was  a  stranger  to  the  Logan  title, 
and  therefore  was  not  estopped  from  attack- 
ing the  plaintiff's  title.  Estoppels  in  pais 
operate  only  upon  existing  rights,  not  upon 
rights  subsequently  acquired.  Rorer  on  Judi- 
cial Sales^  §  473.  Although  A.  T.  Logan*s  ad- 
ministratrix might  be  estopped,  under  the 
facts  developed  in  this  case,  from  denying 
the  title  of  the  plaintiff,  such  estoppel  could 
not  affect  the  defendant,  and  render  it  liable 
for  acts  which  were  done  when  it  had  nc  con- 
nection whatever  with  the  Logan  title.  The 
court,  therefore,  erred  in  his  instruction  that 
under  the  record  evidence  the  plaintiff  was 
entitled  to  recover. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

a34  Qa.  641) 

HAGINS   T.   SOUTHERN  BELL  TELE- 
PHONE &  TELEGRAPH  CO. 
(Supreme  Court  of  Georgia. '  June  22,  1910.) 

fSyllahiu  hy  the  Court,) 

Masteb  and  Servant  (§§  155,  ISS^— Injubt 
TO  Sbrva NT— Obvious  Danoeb— wabnino — 
Neolioence  of  Fellow  Servant. 

\\nien  a  servant  is  engaged  with  others  in 
pullin?  down  by  means  of  a  rope  attached  there- 
to a   tree  being  felled   in  an  open   space,   the 
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danger  of  hia  being  injured  by  the  fall  thereof 
is  an  obvious  one,  and  known,  or  should  be 
known,  to  the  servant,  and  in  the  absence  of  an 
express  contract  on  the  part  of  the  master  to 
give  warning  when  the  tree  begins  to  fall,  and 
in  what  direction  it  will  fall,  there  Is  no  duty 
on  him  to  do  so. 

(a)  The  failure  of  foremen  in  charge  of  the 
detaols  of  such  work  (who  at  the  time  of  the 
Injury,  because  of  the  absence  of  other  employes, 
are  engaged  with  the  servant  who  is  Injured 
in  pulling  on  a  rope  to  guide  the  direction  of 
the  fall  of  the  tree)  to  warn  the  servant  when  it 
begins  to  fall,  and  in  what  direction  it  will 
fall,  or  to  station  themselves  or  others  elsewhere 
to  ^ve  such  warning,  cannot  be  charged  against 
the  master  as  negligence,  entitling  the  servant 
to  recover  damages  for  injuries  received  by  rea- 
son of  the  tree  falling  on  him.  There  being 
no  nondelegable  duty  resting  on  the  master  to 
thus  warn  the  servant,  the  negligence  of  the 
foremen,  if  any,  is  that  of  a  fellow  servant. 

(b)  The  court  committed  no  error  in  dismiss- 
ing the  petition  upon  the  general  demurrer  filed 
thereto. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  810,  385-421 ;  Dec  Dig. 
fi  156,  185.*] 

Error  from  Superior  Court,  Effingham 
County;   W.  G.  Charlton,  Judge. 

Action  by  Angus  Haglns  against  the  South- 
em  Bell  Telephone  &  Telegraph  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

GiginlUat  &  Heldt  and  Travis  &  Travis,  for 
plaintiff  In  error.  Osborne  &  Lawrence,  for 
defendant  In  error. 

HOLDEN,  J.  The  gist  of  the  plaintiff's 
allegations  may  be  stated  as  follows:  With 
other  servants  of  the  master  he  was  engaged 
In  pulling  down  by  means  of  a  rope  a  tree 
which  was  being  felled.  The  tree  was  to  be 
BO  pulled  as  to  fall  within  a  space  of  about 
80  feet  between  the  wires  of  the  defendant 
company  on  the  one  side  and  a  railroad  track 
on  the  other.  The  work  was  under  the 
charge  and  direction  of  one  who  was  a  gen- 
eral foreman  over  several  gangs,  and  another 
employ 6  who  was  immediate  foreman  over 
the  gang  in  which  the  plaintiff  worked.  Usu- 
ally six  men  pulled  the  rope,  but  at  the  time 
of  the  injury  for  which  suit  is  brought  onjy 
tonr  had  hold  thereof:  two  of  them  being  the 
Bremen  above  referred  to.  The  tree,  In  fall- 
ing, struck  and  injured  the  plaintiff.  He 
claims  the  company  is  liable  to  him  In  dam- 
ages because  it  was  negligent  In  not  warning 
lUm  when  it  began  to  fall,  and  in  which  di- 
rection it  was  falling,  which  he  alleges  it 
-was  the  duty  of  the  foremen  in  charge  of  the 
ivork  to  do,  and  that  their  failure  to  do  so 
'WtM  the  sole  cause  of  bis  injury;  he  being 
free  from  fault.  He  alleges  that  the  imme- 
^llate  foreman  was  the  alter  ego  of  the  com- 
pany, and  that  he  had  a  right  to  rely  and 
did  rely  on  receiving  warning  from  him,  or 
tbe  other  foreman,  or  the  master,  or  some 
one  by  them  provided  for  that  purpose,  when 
tlie  tree  began  to  fall,  and  in  what  direction 
it  was  falling.  In  time  for  him  to  escape  in- 


jury, for  which  reason,  and  the  fact  that  he 
was  engaged  in  pulling  on  the  rope,  he  did 
not  discover  that  the  tree  was  falling  until 
It  was  halfway  do?m.  The  allegations  above 
stated  are  amplified,  but  it  is  unnecessary  to 
state  them  more  in  detail,  as  tbe  plaintiff's 
right  to  recover  depends  upon  whether  the 
facts  above  set  forth  give  him  a  cause  of 
action. 

A  servant  assumes  the  ordinary  risks  of 
his  employment,  whether  or  not  such  employ- 
ment be  of  a  dangerous  character.  One  who 
is  pulling  on  a  rope  fastened  to  a  tree  being 
felled  In  an  open  space,  for  the  purpose  of 
pulling  the  tree  down  and  so  guiding  it  that 
it  may  fall  in  some  general  direction,  incurs 
an  obvious  danger  of  the  tree  falling  on  him, 
and  he  either  knows  of  such  danger,  or  is 
chargeable  with  knowledge  thereof.  Under 
such  circumstances  there  is  no  hidden  dan- 
ger, but  one  which  is  as  obvious  to  the  serv- 
ant as  to  the  master.  Such  danger  is  an  in- 
cident to  the  ven/  work  in  which  the  servant 
is  engaging,  and  does  not  come  from  an  in- 
dependent agency.  A  case  of  this  character 
differs  from  that  class  of  cases  in  which  the 
danger  arises  from  sources  disconnected  with 
the  details  of  the  work  upon  which  the  serv- 
ant at  the  time  is  employed,  as,  for  instance, 
where  an  employ^  is  working  in  a  mine,  and 
the  danger  is  occasioned  by  the  firing  of  a 
blast  by  other  fellow  servants  at  irregular 
Intervals  in  other  parts  of  the  mine. 

Among  the  nonassignable  duties  of  the  mas- 
ter are  those  of  furnishing  the  servant  a 
reasonably  safe  place  in  which  to  work,  and 
to  give  the  servant  warning  of  dangers  in- 
cident to  the  employment  unknown  to  the. 
servant,  of  which  the  master  knows  or  ought 
to  know.  When  a  tree  being  felled  In  an 
open  space  Is  guided  in  the  direction  In  which 
it  falls  by  a  rope  upon  which  the  servant  la 
pulling,  there  is  no  duty  Imposed  upon  the 
master  to  warn  the  scirvant  when  the  tree  be- 
gins to  fall,  and  in  what  direction  it  is  fail- 
ing, in  order  that  tiie  servant  may  escape 
being  injured  by  its  fall.  In  this  connection, 
see  Anderson  v.  Columbia  Improvement  Co., 
41  Wash.  83,  82,Pac.  1037,  2  L.  R.  A.  (N.  S.) 
840,  and  authorities  cited  in  note;  Melton  v. 
Jackson  Lumber  Co.",  138  Ala.  580,  31  South, 
848;  Allen  v.  Augusta  Factory,  82  Ga.  76,  8 
S.  E.  68;  Holland  v.  Durham  Coal  &  Coke 
Co.,  131  Ga.  715.  63  S.  B.  290. 

The  petition  alleges  that  it  was  the  duty 
of  the  foreman  in  immediate  charge  of  those 
engaged  in  the  work  of  felling  the  tree  to 
warn  the  latter  when  the  tree  began  to  fall, 
and  in  what  direction  it  was  falling.  As 
there  was  no  duty  on  the  master  to  give  such 
warning,  the  failure  of  the  foremen  to  thus 
warn  the  servants,  if  any  such  duty  rested 
on  them,  Is  not  chargeable  to  the  master,  be- 
ing an  act  of  negligence  by  a  fellow  servant, 
for  which  the  master  is  not  responsible. 
Moore  v.  Dublin  Cotton  Mills,  127  Ga.  609,  56 


'For  other  eases  see  Mine  topic  and  section  NUMBER  hi  Dec  4  Am.  Digi.  1907  to  date,  ft  Reporter  Indexes 


430 


68  SOUTHEASTERN  REPORTER. 


(Qa. 


S.  E.  839,  10  L.  R.  A.  (N.  S.)  772;  Dennis  v. 
Schofleld  Sons'  Co..  1  Ga.  App.  489,  57  S.  E. 
925. 

The  court  committed  no  error  In  dismissing 
the  petition  upon  general  demurrer  thereto. 
Judgment  affirmed. 

(134  Ga.  610) 

MENDEIi  ▼.  L.  F.  MILLER  &  SONS. 
(Supreme  Court  of  GreorgSa.    June  18»  1910.) 

(Syttalus  by  tHh  Court.) 

L  Frauds,  Statute  of  (§  152*)— Pleading- 
Necessity. 

If  a  contract  is  of  a  character  which,  under 
the  statute  of  frauds,  is  required  to  be  in  writ- 
ing, and  it  does  not  meet  the  requirement  of  the 
statute  in  that  regard,  and  suit  is  brought  upon 
it,  if  the  defendant  in  his  answer'  admits  the 
contract,  without  insisting  on  the  statute  of 
frauds,  ne  will  be  treated  as  having  renounced 
the  benefit  thereof.  But  if  the  defendant  by  his 
answer  admits  the  agreement,  but  pleads  and 
insists  upon  the  benefit  of  the  statute,  he  will  be 
entitled  to  it,  notwithstanding  such  admission. 
[Bd.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §  365 ;    Dec.  Dig.  §  152.*] 

2.  Frauds,  Statute  of  (§  154*)— Pleading— 

AliENDKENT  TO  PlEAD   STATUTO:. 

Under  the  liberal  right  of  amendment  In 
this  state,  and  the  right  to  file  contradictory 
pleas,  although  a  defendant  may  have  in  his 
original  answer  admitted  a  contract  as  alleged 
by  the  plaintiff,  he  is  not  prevented  from  amend- 
ing, and  setting  up  the  statute  of  frauds,  if 
applicable  to  the  cajse. 

[BM.  Note.— For  other  cases,  see  B^rauds,  Stat- 
ute of,  Cent.  Dig.  §  B68;    Dec.  Dig.  $  154.*] 

3.  Frauds,  Statute  of  (I  181*)— Operation 
AND    Effect— Modifioation    of    Written 

INSIVUMENT. 

If ^tiie  contract  for  the  sale  of  com,  as  orig- 
inally made,  be  ti^ated  as  sufficient  to  answer 
the  demand  of  the  statute  of  frauds,  but  on 
cross-examination  of  a  witness  the  defendant 
showed  that  there  was  a  parol  agreement  be- 
tween the  witness  and  the  defendant  that  sales 
by  the  former  to  the  latter  should  be  under  the 
rules  of  a  municipal  board  of  trade,  of  which 
the  defendant  was  not  a  member,  and  that  in 
the  absence  of  specification  of  time  for  ship- 
ment of  goods  prompt  shipment  was  intended, 
and  then  showed  by  a  rule  of  the  board  of 
trade  that  in  case  of  orders  for  prompt  ship- 
ment five  days  were  allowed,  this  did  not  i>re- 
sent  such  a  case  of  a  written  contract  specify- 
ing that  shipments  should  be  made  in  five  days 
as  to  authorize  the  invoking  against  the  plain- 
tiif{  upon  an  offer  of  parol  evidence  to  show  a 
waiver  of  time^  of  the  rule  that  where  a  con- 
tract was  required  by  the  statute  of  frauds  to 
be  in  writing,  and  was  reduced  to  writing,  parol 
evidence  was  inadmissible  to  show  a  binding 
executory  modification  of  its  terms. 

[£3d.  Note.— For  other  cases,  see  Frauds,  Stat- 
uteoof,  Dec.  Dig.  {  181.*] 

4.  ElBRONBOus  Charge. 

The  charge  in  some  particulars  did  not 
clearly  present  the  defenses  raised  by  the  orig- 
inal answer  and  the  amendment  thereto,  and 
the  case  is  accordingly  returned  for  a  new  trial. 

5.  BviDENCB  Irrelevant. 

The  letter  written  by  the  purchaser  to  the 
seller  in  regard  to  another  transaction  was  not 
relevant. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 


Action  by  L.  F.  Miller  ft  Sons  against 
Jonas  Mendel.  Judgment  for  plaintiffs,  and 
defendant  brings   error.     Reversed. 

Osborne  &  liawrence,  for  plaintiff  In  error. 
Oliver  &  Oliver,  for  defendants  in  error. 

LUMPKIN,  J.  L.  F.  Miller  &  Sons  brought 
suit  against  Jonas  Mendel  to  recover  dam- 
ages for  a  breach  of  contract  in  refusing  to 
receive  a  car  load  of  com  purchased  by 
him.  They  alleged  that  the  corn  had  been 
shipped  under  bill  of  lading  with  draft  at- 
tached, and  had  been  held  for  some  time  at 
the  request  of  Mendel,  and  on  his  promise 
to  take  up  the  draft,  and  that  upon  his  final 
refusal  the  com  was  sold:  and  suit  was 
brought  for  the  difference  between  what  it 
brought  and  the  contract  price,  together  with 
certain  storage  charges.  The  plaintiffs  re- 
covered, and  the  case  was  brought  to  thU 
court,  after  the  refusal  of  a  new  trial.  The 
Judgment  .was  reversed,  because  some  of  th^ 
instructions  of  the  charge  submitted  to  the 
Jury  Issues  which  were  not  authorized  by 
the  CYldence.  Mendel  v.  Miller,  126  Ga.  8^. 
56  S.  E.  88,  7  L.  R.  A,  (N.  S.)  1184.  In  the 
original  answer  the  defendant  admitted  the 
purchase  of  £he  corn  and  Its  shipment  as  alleg- 
ed by  the  plaintiff,  but  denied  that  the  corn 
shipped  was  of  the  kind  or  quality  ordered* 
When  the  case  was  returned  to  the  trial  court,. 
the  defendant  amended  his  answer,  by  plead- 
ing that  the  subject-matter  of  tibe  action  was 
the  sale  of  goods,  wares,  and  merchandise^ 
to  the  amount  of  more  than  $50,  and  there- 
fore within  the  statute  of  frauds  (Glr.  Code 
1895,  §  26d3,  par.  7),  and  that  no  contract  in 
writing  was  made,  nor  any  memorandum 
thereof  signed  by  the  defendant,  or  by  ahy 
one  lawfully  authorized  by  him,  and  also- 
that  the  com  offered  to  him  was  not  dellT- 
ered  within  the  time  or  in  the  manner  order- 
ed. The  plaintiffs  again  recovered  a  verdict. 
Defendant  moved  for  a  new  trial,  and,  after 
It' was  refused,  excepted. 

On  behalf  of  the  plaintiffs  in  the  court  be- 
low, the  defendants  in  error  here,  it  was 
contended  that»  Inasmuch  as  the  defendant 
in  the  trial  court  admitted  in  his  original 
answer  the  making  of  the  contract  alleged 
by  the  plaintiffs,  he  could  not  afterwards  >y 
amendment  set  up  and  get  the  benefit  of  the 
statute  of  frauds.  The  right  to  amend  plead- 
ings in  this  state  is  very  broad.  Indeed,  no 
exception  was  taken  to  the  allowance  of  the 
amendment  in  this  case.  Contradictory  de- 
fenses may  be  filed.  Civ.  Code  1895,  §  5065: 
Wade  V.  Watson,  129  Ga.  614,  59  S.  B.  294. 
If  suit  Is  brought  upon  a  parol  contract, 
which  under  the  statute  of  frauds  should 
be  in  writing,  and  the  defendant  In  his  an- 
swer admits  the  contract,  without  Insisting 
on  the  statute  of  frauds,  the  court  will  con- 
sider that  the  defendant  has  renounced  the 
benefit  of  the  statute,  and  proceed  accordlnsr- 


*For  other  cases  see  same  topie  and  section  NUMBfiH  in  Dec.  ft  Am.  Digs.  1907  to  date,  4b  Reporter  Indexes- 
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ly.  Bnt  if  tbe  defendant  by  bis  answer  ad- 
mits the  parol  agreement,  and  yet  pleads 
tike  statute  and  Insists  upon  the  benefit  of 
it,  he  will  be  entitled  to  it,  notwithstanding 
such  admission.  Hollingshead  t.  McKenzie, 
8  Ga.  457;  Douglass  v.  Bunn,  110  Ga.  165, 
35  B.  E.  3;^.  This  is  a  dlHerent  thing  from 
admitting  all  the  facts  which  create  liability, 
and  yet  denying  the  existence  of  such  lia- 
bility in  general  terms.  When  the  amend- 
ment to  the  answer  was  allowed,  it  stood  as 
if  it  were  originally  a  part  of  the  pleading. 
The  defendant  did  not  by  reason  of  his 
original  admission,  preclude  himself  from 
setting  up  the  statute  of  frauds. 

We  have  experienced  some  difficulty  in 
dealing  with  this  case,  because  the  trial  pro- 
-ceeded,  in  part  at  least,  on  an  erroneous  ba- 
sis. While  the  statute  of  frauds  was  pleaded, 
and  certain  rulings  invoked  in  regard  there- 
to, it  was  not  contended  in  this  court  by 
counsel  for  plaintiff  in  error  that  the  origi- 
nal contract  fell  within  the  statute  of  frauds. 
It  was  st:ated'  in  the  brief:  "The  original 
contract  of  sale  was  admitted.  It  was  there- 
fore without  the  statute.  But  this  contract 
provided  that  the  com  should  be  delivered 
within  the  stipulated  time.  The  court  per- 
mitted plaintiff  to  introduce  parol  evidence 
to  show  that  this  time  limit  had  been  waived, 
and  Instructed  the  jury  that.  If  they  found 
that  the  time  limit  had  been  waived,  the  de- 
fendant would  be  liable.  •  •  •  We  insist 
upon  the  proposition  that  where  a  contract 
is  by  the  statute  of  frauds  required  to  be  in 
writing,  and  is  so  made,  the  parties  may 
not  thereafter  show  a  variation  or  altera- 
tion of  this  contract  by  parol  testimony." 
The  letters  introduced  in  evidence- and  the 
statement  of  the  contract  In  the  plaintiffs 
petition  did  not  set  any  definite  limit  to  the 
time  for  delivery.  The  letter  from  Brow- 
der,  the  local  broker,  to  Mendel,  which  Brow- 
der  tn  his  evidence  called  a  "sale  ticket," 
stated  that  *'I  have  to-day  sold  you  to  ar- 
rive steamer  for  account  of  L.  F.  Miller 
ft  Sons,  Philadelphia,  Pa.,  one  car  sacked  2 
white  com  at  61%c.  per  bu.  delivered."  This 
did  not  name  the  date  for  delivery,  and  there- 
fore, in  the  absence  of  anything  else,  would 
mean  that  the  delivery  should  be  in  a  rea- 
sonable time,  considering  the  nature  of  tbe 
transaction.  Civ.  Code  1895,  §  3724.  Whilo 
Browder  was  on  the  stand  as  a  witness,  on 
cross-examination,  he  testified  as  follows: 
"There  was  no  time  specified  for  the  ship- 
ment of  that  com.  When  no  time  is  specified 
as  to  shipment,  that  means  prompt  shipment. 
This  com  was  sold  uuder  the  rules  of  tbe 
Board  of  Trade  of  Savannah.  In  selling  that 
specified  car,  I  did  not  tell  Mr.  Mendel  at 
that  time  that  it  was  sold  under  tbe  rule.^ 
of  the  Board  of  Trade;  but  when  Mr.  Men- 
del went  into  the  grain  business,  I  told  him 
I  would  only  sell  him  grain  under  tbe  rules 
of  the  Board  of  Trade.  He  said  that  he 
was  not  a  member  of  tJie  Board  of  Trade. 
I  said:   'I  will  sell  you  grain,  but  whenever 


there  is  a  controversy  between  you  and  the 
shipper  as  to  grade,  whatever  the  certificate 
of  the  inspector  of  the  Savannah  Board  of 
Trade  calls  for,  you  must  abide  by  it,  or  I 
will  not  sell  it  to  you.'  It  was  sold  under 
the  rules  of  the  Board  of  Trade.  He  did  not 
buy  it,  except  under  the  understanding  had 
with  him  at  that  time." 

This  evidence  did  not  undertake  to  show 
any  custom  of  trade  so  universal  as  to  be- 
come a  part  of  the  contract  It  did  not  even 
show  a  definite  agreement  on  the  part  of 
Mendel  to  be  bound  by  all  the  rules  of  the 
Board  of  Trade,  or  to  adopt  the  limitations 
placed  by  such  board  upon  the  time  for  de- 
livery. The  only  thing  specified  by  Browder 
as  having  been  mentioned  to.  Mendel  was 
that,  in  case  of  a  controversy  as  to  grade, 
Mendel  should  abide  by  whatever  the  cer- 
tificate of  the  inspector  called  for.  There 
was  no  reference  in  tbe  letters  to  the  rules 
of  the  Board  of  Trade,  the  defendant  did  not 
mention  them  in  his  pleadings,  and  the  plain- 
tiff only  passingly  referred  to  them  by  say- 
ing that  the  corn  was  inspected  by  the  offi- 
cial inspector  of  the  board,  and  that  the  de- 
fendant paid  for  the  service  the  inspection 
fee  of  75  cents  due  under  the  rules.  This 
evidence  practically  amounted  to  tacking  on 
to  the  writing  a  parol  agreement  connecting 
it  with  the  rule  as  to  time;  and  a  rule  of 
the  Board  of  Trade  was  introduced  to  show 
that,  where  goods  were  ordered  for  prompt 
shipment,  five  days  were  allowed.  Thereup- 
on the  defendant  contended  that  the  writ- 
ten contract,  required  by  the  statute  of 
frauds,  limited  the  shipment  to  five  days  (or 
two  days,  if  the  shipment  was  to  be  "im- 
mediate"), and  that  the  plaintiflF  should  not 
have  been  allowed  to  show  by  parol  evi- 
dence that,  although  the  car  was  not  shipped 
within  that  time,  after  its  arrival  Mendel 
waived  that  fact,  and  promised  from  time  to 
time  to  take  up  the  draft  and  receive  the 
com  within  a  few  days. 

We  do  not  deem  it  necessary  to  enter  into 
a  discussion  of  tbe  rule  that  where  a  con- 
tract is  required  by  tbe  statute  of  frauds  to 
be  in  writing,  and  Is  put  in  writing,  execu- 
tory modifications  of  it  cannot  be  shown  by 
parol,  or  the  question  of  whether,  by  a  re- 
quest for  a  postponement  of  delivery  and  an 
assent  thereto,  there  may  be  a  waiver  of 
strict  performance  in  the  nature  of  a  mere 
voluntary  forbearance,  or  of  an  estoppel, 
rather  than  an  executory  contract,  or  the  ex- 
tent of  it  The  defendant  not  liavlng  stood 
on  the  written  contract  claimed  to  have  been 
made  by  the  "sale  ticket"  and  to  have  been 
acknowledged  by  the  letters,  -but  having 
sought  by  parol  to  add  other  stipulations 
thereto,  now  complains  that  other  parol  evi- 
dence was  admitted  on  the  other  side.  The 
court  also  charged  to  the  effect  that  if  a 
contract  was  made  that  a  thing  should  be  de- 
livered In  a  certain  number  of  days,  and  If 
it  arrived  shortly  after  the  expiration  ofi  the 
limited  time,  and  the  purchaser  did  not  ol>- 
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Ject  to  the  delay,  but  asked  that  the  goods  be 
kept  for  his  convenience  to  a  later  date,  he 
waived  the  time  limit  This  charge  appears 
to  deal  with  the  rule  of  the, Board  of  Trade 
as  being  a  part  of  the  written  contract  and 
fixing  definitely  the  time  within  which  the 
delivery  should  be  made. 

The  presiding  judge  Informed  the  Jury  that 
he  did  not  charge  them  on  the  subject  of  the 
statute  of  frauds,  because  he  did  not  con- 
sider that  it  was  involved  In  the  case,  al- 
though the  defendant  contended  that  It  was 
so.  He  added:  ''I  do  not  consider,  under  the 
evidence  in  this  case,  we  are  concerned  with 
the  giving  of  that  law  In  charge  to  this  Jury, 
as  the  contract  seems  to  come  within  the  ex- 
ceptions of  the  statute  of  frauds,  and  not 
under  the  statute  of  frauds."  We  are  not 
clear  to  which  of  the  exceptions  to  the  stat- 
ute of  frauds  the  learned  presiding  Judge 
had  reference.  The  exceptions  stated  in  the 
Code  are,  when  the  contract  has  been  fully 
executed,  where  tuere  has  been  performance 
on  one  side,  accepted  by  the  other  in  accord- 
ance with  the  contract,  and  where  there  has 
been  such  part  performance  of  the  contract 
as  would  render  it  a  fraud  of  the  party 
refusing  to  comply,  if  the  court  did  not  com- 
pel a  performance.  Civ.  Code  1895,  S  2694. 
It  is  quite  clear  that  the  contract  had  not 
been  fully  executed,  or  there  would  have 
been  no  occasion  for  the  present  suit  When 
the  case  was  previously  before  this  court,  a 
reversal  was  had  partly  because  the  presid- 
ing Judge  submitted  to  the  Jury  the  question 
of  delivery,  and  explained  to  them  the  dif- 
ference between  actual  and  constructive  de- 
livery. We  do  not  see  that  the  evidence  on 
the  last  trial  established  a  delivery  of  the 
com.  Even  were  there  evidence  in  such  a 
case  tending  to  show  such  a  part  perform- 
ance by  one  party  to  a  contract  as  would 
render  It  a  fraud  for  the  other  party  to  re- 
fuse to  comply,  the  court  should  not  gener- 
ally declare  this  as  a  matter  of  law. 

If  it  should  b6  determined  that  the  plain- 
tiffs were  entitled  to  recover,  but  questions 
arise  concerning  loss  by  deterioration  of  the 
com  and  the  diligence  of  the  plaintiffs  in 
protecting  it  and  preventing  or  reducing  dam- 
ages resulting  from  keeping  or  delay,  they 
have  been  discussed  in  the  former  decision  of 
this  court  There  was  no  error  in  admitting 
evidence  on  that  subject  Nor  was  the  crit- 
icism on  the  charge  in  regard  to  due  care 
well  taken. 

The  letter  from  the  defendant  to  the  plain- 
tiffs In  regard  to  another  car  load  of  com, 
wr4tten  after  the  order  for  this  car  load  and 
before  Its  arrival,  does  not  appear  to  have 
been  relevant  It  was  contended  that  cer- 
tain statements  therein  as  to  the  price  of 
com  and  the  time  for  the  delivery  of  that 
car  threw  light  on  the  case;  but  the  evi- 
dence did  not  disclose  that  the  market  price 


was  the  sa&e  when  that  letter  was  written 
as  when  the  car  load  of  corn  in  controversy 
arrived,  jot  that  the  contracts  made  in  the 
two  cases  were  similar.  If  offered  to  im- 
peach the  defendant's  evidence,  no  founda- 
tion appears  to  have  been  laid  for  its  intro- 
duction. 

We  think  the  case  should  be  returned  for 
another  trial  on  the  defenses  set  up  in  the 
original  answer  and  the  amendment  there- 
to. Aside  from  the  question  of  the  statute 
of  frauds,  much  of  the  law  of  the  case  was 
discussed  In  the  former  decision  of  it  by  this 
court 

Judgment  reversed.  All  the  Justices  eon- 
cur. 

(134  Qa.  818) 
NASHVILMS,  C.  A  ST.  L.  RY.  v.  PBAVIiBR, 
(Supreme  Court  of  Georgia.     June  18,  1910.) 

(Syllahut  by  the  Court.) 

1.  Review  on  Appeal. 

There  was  no  error,  requiring  a  reversal. 
In  overruling  the  demurrer  to  the  petition  tm 
amended. 

2i,   EvinSNCB    a    844*)  —  DOOUICBNTABT     DVI- 
nENCB—COFT  OF  CiTY  CODE. 

Where  city  ordinances  were  codified,  and 
such  codification  was  adopted  by  an  ordinance, 
and  the  derk  of  the  council  and  keeper  of  the 
records  copied  and  certified  a  section  of  such 
codification,  and  also  copied  and  certified  from 
the  record  a  copy  of  the  adopting  ordinance, 
this  was  sufficient  to  authorize  the  admission 
In  evidence  of  the  copy  of  the  section  of  the 
City  Code.  Metropolitan  Street  Railway  Co. 
V.  Johnson,  90  Ga.  500,  16  S.  B.  49;  Western 
&  Atlantic  IL  Co.  v.  Hix.  104  Ga.  11,  30  S.  El 
424 ;   8  Bnc  Ev.  825,  826. 

[Eid.  Note.— For  other  cases,  see  EWldenoSb 
Cent  Dig.  §  1293 ;   Dec.  Dig.  I  344.*] 

3.  RAiLsoAns   (I  236^>— RsanuLTiira   Sfked 

OF  Tbains. 

A  municipal  corporation,  under  what  Is 
commonly  called  the  "general  welfare"  clause 
of  its  charter,  may  by  ordinance  make  reason- 
able regulations  as  to  the  speed  of  railroad 
trains  within  Its  limits ;  and  this  power  is  not 
as  matter  of  law  confined  to  regulating  the 
running  of  such  trains  In  the  streets  or  public 
squares  of  the  city,  or  while  crossing  a  street. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  749;  Dec  Dig.  f  2S6.*] 

4.  Railboaus  (§  897*)— Death  of  Pebson  on 
Tbaok— Admissibility  of  E3videnc»— Cob- 

TOM. 

Where  suit  was  brought  for  the  homicide 
of  a  workman  employed  in  working  on  the  piers 
of  a  bridge  where  one  railroad  crossed  over  an- 
other, by  reason  of  being  run  upon,  while  tempo- 
rarily standing  on  the  track,  during  the  passmir 
of  a  train  overhead,  by  a  train  on  the  low- 
er road,  which  was  alleged  to  have  been  care- 
lessly run  at  a  reckless  speed  and  in  violation 
of  a  municipal  ordinance,  there  was  no  error  in 
refusing  to  permit  counsel  for  defendant  to  ask 
a  witness  introduced  by  him,  "Do  you  know 
what  the  custom  is,  what  the  bridge  gang  does 
for  the  protection  of  approaching  trains,  when 
they  are  working  on  bridges?" 

(a)  This  is  true,  although  counsel  stated  that 
he  desired  Jto  have  the  witness  state,  "if  he 
knows  the  custom  in  railroad  operations,  where 
a  bridge  gang  is  at  woi^  on  a  bridge,  what  tihey 


•For  other  eaMs  mo  samo  topic  and  section  NUMBER  In  Dec.  A  Am.  Dlgi.  1907  to  date.  A  Reporter  Indi 
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do  or  are  required  to  do  for  the  protection  of 
approaching  trains.** 

[Ed.   Note.— For   other  cases,  see  Railroads, 
Dec  Dig.  f  39T.»] 

5w  APPEA.L  AND  Ebbob  (|  1050*)— Habicless 
Ebrob^Admi6SIbii.itt  of  Evidence. 

Whether  or  not  it  was  proper,  over  obpec- 
tion  of  the  defendant,  to  permit  the  plaintifTs 
counsel  to  ask  a  witness  whether  the  person 
injured  could  have  heard  a  whistle  if  it  had 
been  blown  at  any  time  before  the  engine  struclc 
him,  if  done  with  a  view  to  showing  that  no 
such  whistle  was  blown,  because  he  did  not 
seem  to  have  observed  it,  it  will  not  cause  a 
reversal  that  such  (question  was  allowed  to  be 
asked,  where  the  situation,  location,  and  cir- 
cumstances were  shown,  and  in  answer  to  the 
question  the  witness,  a  co-employ4  on  the  samp 
Job  with  the  injured  person,  and  who  had 
'  been  engaged  at  similar  work  for  the  same  com- 
pany for  some  time,  testified  that,  had  the  whis- 
tle been  blown  opposite  to  a  certain  described 
post,  or  between  it  and  the  point  where  the 
decedent  was  struck,  the  witness  could  have 
heard  it  at  the  place  where  he  was  standing, 
and  that  he  did  not  hear  it.  Pride  v.  State,  133 
Ga.  43S.  66  S.  E.  ^9 ;  3  Wigmore  on  Evidence, 
I  1976;  Southern  Railway  Co.  v.  Bonner,  141 
Ala.  517.  37  South.  702. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1050.  ♦] 

6.  Railroads  (8  397*)— Death  or  Pebson  on 
Tback  —  Actions  —  Admissibility  of  E#vi- 

DENCE— NEOLIOENCE. 

Where  the  question  was  whether  a  train 
was  being  run  at  a  ne|r]igent  or  reckless  rate 
of  speed,  and  in  violation  of  a  municipal  or- 
dinance, at  the  time  when  it  struck  a  man,  it 
was  not  competent  for  the  defendant  to  show 
that  the  speed  was  no  greater  than  that  at 
which  other  trains  on  former  occasions  had 
passed  that  point,  as  a  means  of  negativing  the 
charge  of  negligence.  Central  R.  R.  v.  DeBray, 
71  Ga.  406  (14). 

[Ed.   Note.—For  other   cases,   see  Railroads, 
Cent  Dig.  f  1344;  Dec  Dig.  $  397. •] 

7.  Railboads  (§  397*)— Death  op  Person  on 
Track  —  Actions  —  Admissibility  of  Evi- 
dence—Reasonableness OF   Speed   Obdi- 

HANOE. 

Where  evidence  was  introduced  by  a  plain- 
tiff to  show  that  a  municipal  ordinance  pro- 
hibited railway  trains  from  running  faster  uian 
a  certain  specified  speed  within  the  corporate 
limits,  it  was  not  admissible  for  the  defendant 
to  show  that  some  months  after  the  injury  the 
ordinance  was  changed,  so  as  to  exclude  certain 
portions  of  the  city  from  its  operation.  The 
making  of  sudi  an  amendment  did  not  show 
that  the  original  ordinance  was  void  for  unrea- 
0onableness. 

[Ed.   Note.—For  other  cases,  see   Railroads, 
Dec  Dig.  §  397.*] 

8.  Review  on  Appeal. 

No  exception  was  taken  to  the  submission 
to  the  jury  of  the  question  of  the  reasonableness 
of  the  ordinance  as  applied  to  the  place  of  the 
injury,  and  the  charge  and  refusal  to  charge  on 
that  subject  do  not  require  a  new  trial. 

O.  Railroads  ({  381*)— Injuries  to  Person 

ON  Track— Ordinary  Care. 

In  an  action  against  a  railroad  company 
for  a  personal  injury  done  to  a  person  not  an 
employ^  of  the  defendant,  where  it  is  claimed 
that  the  injured  person  could  have  avoided  the 
€K>n8equences  to  himself  of  the  defendant's  negli- 
gence, if  it  was  negligent,  by  the  use  of  due 
care,  the  measure  of  care  so  due  is  ordinary 
care. 

fE>i.  Note. — For  other  cases,   see    Railroads, 
Cent  Dig.  H  1285-1298;    Dec.  Dig.  f  381.*1 


10.  Negligence  (S  4*)— Ordinary  Care. 

What  ordinary  care  requires  a  person  to  do 
depends  on  the  circumstances  surrounding  him 
at  the  time. 

[Bid.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  §  6;   Dec.  Dig.  §  4.*] 

11.  Grounds  for  New  Trial  Insufficient. 
In  the  light  of  the  evidence  and  the  entire 

charge  of  the  court,  none  of  the  grounds  of  the 
motion  for  a  new  trial  are  such  as  to  require  a 
reversal. 

Brror  from  Superior  Court,  Eloyd  County ; 
Price  Edwards,  Judge. 

Action  by  M.  L.  Peavler  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Tye,  PeepIeB  &  Jordan  and  Dean  &  Dean, 
for  plaintiff  in  error.  Lipscomb,  WilUngham 
&  Doyal,  for  defendant  in  error. 


LUMPKIN,  J.  At  a  certain  point  within 
the  corporate  limits  of  Rome  the  Southern 
Railway  crossed  over  the  track  of  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  by 
means  of  a  bridge.  Peavler  was  a  member  of 
a  bridge  gang  of  the  former  company,  and 
was  at  work  with  others  on  the  piers  of  the 
bridge  beside  the  track  of  the  latter  rail- 
road. A  train  of  the  former  company  passed 
over  the  bridge.  It  was  contended  that  it 
was  dangerous  to  remain  under  it,  and  the 
hands  stepped  out  to  one  side  of  it ;  that  on 
account  of  the  high  embankments  on  each 
side,  and  of  water  alongside  the  track  caused 
by  a  recent  rain,  they  stood  on  the  track  of 
the  other  company ;  and  that  a  train  of  such 
company,  running  at  a  high  and  reckless 
speed  and  in  violation  of  a  municipal  ordi- 
nance on  the  subject,  and  without  the  exer- 
cise of  due  care  on  the  part  of  the  agents  in 
charge  of  it,  struck  Peavler  and  killed  him. 
His  widow  sued  for  the  homicide.  She  recov- 
ered a  verdict.  A  new  trial  was  refused,  and 
the  defendant  excepted. 

The  general  welfare  clause  of  the  charter 
of  the  city  of  Rome  is  expressed  in  broad  and 
comprehensive  language.  Acts  1882-83,  p. 
430.  Under  such  authority,  in  the  exercise  of 
its  police  power,  a  municipal  corporation  may 
pass  a  reasonable  ordinance  regulating  the 
rate  of  speed  at  which  the  cars  propelled  by 
steam  may  be  run  within  the  corporate  lim- 
its. 3  Abbott,  Mun.  Corp.  {  854 ;  McQuillan, 
Mun.  Ord.  §§  473,  474;  Western  &  Atlantic 
R.  Co.  ▼.  Young,  81  Ga.  397,  417,  7  S.  E.  912, 
12  Am.  St  Rep.  320;  Bluedom  v.  Missouri 
Pacific  Ry.  Co.,  108  Mo.  439,  18  S.  W.  1103, 
32  Am.  St.  Rep.  615;  Prewitt  v.  Missouri, 
Kansas  &  T.  Ry.  Co.,  134  Mo.  615,  36  S.  W. 
667.  The  authority  to  pass  such  ordinances 
is  not  limited  to  places  where  a  railroad 
track  runs  along  or  across  a  street,  or  over 
ground  belonging  to  the  municipality.  Gen- 
erally it  has  been  held  that  the  reasonable- 
ness of  a  municipal  ordinance  regulating  the 
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nied  liability  under  the  contract,  for  the  rea- 
son that  It  was  obtained  by  the  fraudulent 
representation  of  the  plaintiff  as  to  the  con- 
dition of  the  books,  and  that  was  an  issue 
In  the  case.  The  effect  of  this  evidence  was 
to  afford  a  possible  inference  that  the  de- 
fendants would  not  have  offered  to  pay  a 
sum  under  a  contract  obtained  from  them  by 
fraud,  and  therefore  the  illegal  testimony 
operated  to  their  injury. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


FLINT  RIVER  LUMBER  CO.  ▼.  SMITH 

et  al. 

(Supreme  Court  of  Georgia.     June  22,  1910.) 

(8yllabu9  hy  the  Cowi.) 

1.  Review  on  Appeal. 

The  evidence  submitted  preliminary  to  the 
introduction  of  the  certified  copy  of  the  deed 
was  sufficient  to  authorize  the  court  to  find  that 
the  original  deed  was  lost. 

.2.  Corporations  (§  444»)--Deeds— Validity. 
The  deed  executed  in  1850  by  the  president 
and  cashier  of  the  Bank  of  Milledgeville  was, 
under  the  charter  of  the  bank  (Acts  1835,  p. 
36),  a  good  conveyance  of  the  land. 

(a)  The  deed  to  which  the  above  ruling  ap- 
plies was  not  rendered  void  because  the  gran- 
tee, taking  as  an  individual,  was  one  of  the 
officers  who  acted  for  the  bank. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  1779;   Dec  Dig.  |  444.»J 

8.  Evidence  (|  343*)  —  Certified  CJopy  of 
Record  of  Deed — Instrument  Not  Enti- 
tled to  Record. 

A  deed  to  land,  executed  in  this  state  on 
the  29th  of  April.  1850,  purporting  in  its  cap- 
tion to  be  executed  in  a  aesignated  county,  and 
to  be  attested  by  a  justice  of  the  inferior  court 
of  a  different  county,  there  being  no  aliunde 
evidence  to  show  that  it  was  in  fact  executed 
in  the  county  for  which  the  official  witness  was 
commissioned,  was  not  entitled  to  record,  and 
a  certified  copy  thereof  from  the  records  of  the 
county  in  which  the  land  was  situated  was  in- 
admissible in  evidence,  over  appropriate  ob- 
jection, although  sufficient  cause  was  shown 
for  the  nonproduction  of  the  original. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1325 ;  Dec.  Dig.  f  843.*] 

4.  Deeds  (S  207*)— Appeal  and  Error  (| 
854*)— Sufficiency  of  Evidence— Review 
—Nonsuit. 

On  the  issue  of  forgery,  where  a  witness 
testified  that  previous  to  the  trial  he  had  com- 
pared the  original  signature  of  the  grantor  in 
a  deed  attacked  as  a  forgery  with  other  writings 
of  the  grantor  which  were  introduced  in  evi- 
dence, and  which  were  proved  by  the  testimony 
of  another  witness  to  be  in  the  writing  of  the 
grantor,  and  that  in  the  opinion  of  the  first  wit- 
ness, from  a  comparison  of  the  two  papers  which 
were  before  him  at  the  same  time,  the  signature 
to  the  original  deed  attacked  as  a  forgery  was 
the  genuine  signature  of  the  grantor  therein 
named,  it  was  erroneous,  after  an  accounting 
for  the  loss  of  the  original,  to  refuse  to  admit 
in  evidence  a  certified  copy  thereof,  upon  the 
ground  that  the  evidence  was  insufficient  to  au- 
thorize a  submission  of  the  issue  of  forgery  to 
the  jury.  But,  for  reasons  stated  in  the  opin- 
ion, the  judgment  granting  a  nonsuit  will  not 


be  disturbed  on  account  of  the  error  above  men- 
tioned. 


Dig.  f  854.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  the  Flint  River  Lumber  Com- 
pany against  6.  O.  Smith  and  others.  Judg- 
ment of  nonsuit,  and  plalntUT  brings  error. 
AfBirmed. 

The  Flint  River  Lumber  Company  Insti- 
tuted suit  against  G.  O.  Smith  and  the  Smith 
Lumber  Company,  a  firm  composed  of  J.  W. 
White  and  J.  F.  M.  Smith,  for  the  recovery 
of  a  tract  of  land,  and  damages  on  account 
of  trespasses  committed  thereon.  The  plain- 
tiff based  its  right  to  recover  on  an  alleged 
grant  from  the  state  and  an  unbroken  chain 
of  title  from  the  state's  grantee  to  Itself.  On 
the  trial  the  plaintiff  offered  in  evidence  a 
certified  copy  of  a  deed  from  the  bank  of 
Milledgeville  to  James  U.  Horn,  alleged  to 
be  one  of  the  deeds  In  Its  chain  of  title.  The 
material  parts  of  the  deed  were  as  follows: 
"Georgia,  Baldwin  County.  This  Indenture 
made  the  29th  day  of  April,  in  the  year  of 
our  Lord  1850,  between  the  Bank  of  Milledge- 
ville, located  In  the  city  of  Milledgeville,  In 
the  county  and  state  aforesaid  of  the  one 
part,  and  James  U.  Horn,  of  the  same  place^ 
of  the  other  part,  witnesseth:  That  the  said 
Bank  of  Milledgeville,  for  and  In  considera- 
tion of  the  sum  of  $1,000  in  hand  paid  at  and 
before  the  sealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  Is  hereby  acknowl- 
edged, hath  granted,  etc.,  unto  the  said  Jamee 
U.  Horn,  his  heirs  and  assigns,**  the  lot  of 
land  in  dispute  and  other  lands.  "To  have 
and  to  hold  the  said  described  lots  of  land," 
etc.,  "to  the -said  James  U.  Horn,  his  heirs, 
executors,  administrators,  and  assigns,  tn  fee 
simple;  and  the  said  Bank  of  Milledgeville 
for  Itself,  and  assigns  the  said  bargained 
premises  unto  the  said  James  U.  Horn,  his 
heirs  and  assigns,  will  warrant  and  forever 
defend  the  right  and  title  thereof  against 
himself  and  against  the  claims  of  all  other 
persons  whatever.  In  witness  whereof,  Wal- 
ter H.  Mitchell,  president,  and  James  U. 
Horn,  cashier,  of  the  Bank  of  MUledgevilleb 
on  the  day  and  year  therein  mentioned,  sign- 
ed the  name  and  affixed  the  seal  of  said  cor- 
poration thereto,  and  delivered  the  foregoing 
deed  as  the  act  of  the  Bank  of  Mllledgeyllle. 
[Signed]  W.  H.  Mitchell  [L.  S.]  President, 
James  U.  Horn  [L  S.]  Cashier.  Signed,  seal- 
ed and  delivered  In  the  presence  of:  A.  M. 
Nlsbet,  James  Jackson,  J.  I.  C.  W.  C**  Coun- 
sel for  the  defendants  objected  to  the  admis- 
sion of  this  deed  In  eyldence,  upon  the  fol- 
lowing grounds:  "(1)  Because  the  prelimi- 
nary proof  In  reference  to  the  loss  of  the 
original  was  not  sufficient;  (2)  because  the 
deed  purports  to  be  a  deed  between  the  Bank 
of  Milledgeville  and  James  TJ.  Horn,  and  Is 
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not  signed  by  the  Bank  of  MUledgeville,  bnt 
Is  only  signed  by  W.  H.  Mitchell  PEj.  S.]  Pres- 
ident, James  U.  Horn  [L.  S.]  Cashier;  (3) 
because  there  is  no  corporate  seal  attached 
to  the  deed,  and  there  is  no  seal  or  scroll  rep- 
resented to  be  the  seal  of  the  Bank  of  MU- 
ledgeville attached  to  the  deed;  (4)  because 
It  is  a  deed  of  James  U.  Horn,  cashier,  to 
James  U.  Horn  individually,  and  is  a  void 
conveyance  as  between  these  parties;  (5)  be- 
cause W.  H.  Mitchell,  president,  had  no  au- 
thority to  convey  the  property  of  the  bank — 
that  the  bank  could  only  convey  property 
through  the  authority  of  its  directors;  (6) 
because  the  deed  appears  to  have  been  exe- 
cuted in  Baldwin  county  before  the  judge  of 
an  inferior  court  of  another  county,  and  was 
therefore  not  entitled  to  be  recorded."  Up- 
on the  introduction  of  aliunde  evidence,  the 
court  ruled  that  the  preliminary  proof  of  the 
loss  of  the  original  was  sufficient,  but  exclud- 
ed the  deed  on  the  ground  that  it  was  not 
properly  executed,  and  that  no  corporate  seal 
of  the  bank  was  attached  to  it  so  as  to  au- 
thorize the  presumption  that  it  was  executed 
by  authority  of  the  bank.  The  plaintiff  ex- 
cepted and  assigned  error  on  the  ruling.  Aft- 
er the  exclusion  of  the  deed  from  evidence, 
the  plaintiff's  counsel  announced  to  the  court 
that  under  the  court's  ruling  it  would  be  im- 
possible for  the  plaintiff  to  make  out  its 
case,  but  with  the  court's  permission,  and  in 
order  that  all  questions  relating  to  the  plain- 
tiff's title  might  be  decided  by  the  Supreme 
Court  it  would  proceed  with  its  evidence 
only  in  so  far  as  it  related  to  its  chain  of  ti- 
tle. Defendant's  counsel  interposed  no  ob- 
jection to  this,  and  the  court  remarked  that 
in  his  opinion  this  would  be  the  proper  way 
in  which  to  proceed  with  the  case  in  order 
that  all  questions  relating  to  the  title  might 
be  settled.  PlaintifT's  counsel  thereupon  in- 
troduced further  evidence  for  the  purpose  of 
making  proof  of  the  remaining  deeds  in  its 
alleged  chain  of  title.  One  of  the  alleged 
deeds  was  from  Simon  W.  Nicholls  to  Sam- 
uel T.  Beecher.  The  defendants  had  filed  an 
affidavit  of  forgery  to  this  deed,  and  the  Is- 
sue  of  forgery  was,  by  consent,  tried  with 
the  other  issues  in  the  case.  The  original 
deed  was  lost,  but  the  plaintiff  introduced  a 
certified  copy  from  the  records  of  the  county 
In  which  it  was  recorded,  and  in  connection 
with  It  an  original  deed  from  Luke  G.  Weeks 
to  Simon  W.  Nicholls,  which  was  proved  by 
the  interrogatories  of  a  witness  to  have  been 
in  the  handwriting  of  Simon  W.  Nicholls.  In 
connection  with  the  original  deed  just  men- 
tioned the  plaintiff  also  introduced  a  witness 
who  testified,  in  effect,  that  he  had  previous- 
ly compared  the  signature  of  Simon  W.  Nich- 
olls to  the  lost  original  deed  with  the  writing 
In  the  deed  from  Luke  G.  Weeks  to  Simon  W. 
Nicholls,  having  them  both  before  him  at  the 
same  time,  and  that  the  writing  was  the 
same,  and  in  his  opinion  the  signature  to  the 
lost  deed  was  the  genuine  signature  of  Simon 
"W.  Nicholls.  After  this  evidence  was  intro- 
duced, the  judge  sustained  the  objection  of 


defendant's  counsel  to  the  admisslcm  of  the 
certified  copy  of  the  deed  from  Simon  W. 
Nicholls  to  Saml.  T.  Beecher,  upon  the  ground 
that  the  execution  of  the  deed  had  not  been 
sufficiently  shown  by  the  evidence  to  entitle 
the  plaintiff  to  go  to  the  jury  on  the  issue  of 
forgery,  the  court  holding  that  the  testimony 
of  the  two  witnesses  was  not  sufficient  to 
authorize  the  submission  of  the  question  as 
to  the  execution  of  the  deed  to  the  jury.  Up- 
on the  close  of  the  evidence  the  court  award- 
ed a  nonsuit  The  plaintiff  excepted  to  these 
rulings. 

Donalson  &  Donalson  and  J.  R.  Pottie,  for 
plaintiff  in  error.  Albert  H.  Russell  and  T. 
S.  Hawes,  for  defendants  in  error. 

ATKINSON,  J.  1.  The  ruling  announced 
in  the  first  headnote  does  not  require  elabora- 
tion. 

2.  The  objections  (2  to  5,  inclusive)  which 
were  interposed  to  the  admission  of  the  deed 
from  the  Bank  of  MUledgeville  to  James  U. 
Horn  were  without  merit.  This  results  from 
a  construction  of  the  charter  of  the  bank  and 
the  application  of  the  ruling  of  this  court 
made  in  the  case  of  Veasey  v.  Graham,  17 
Ga.  99,  63  Am.  Dec.  228.  The  act  incorporat- 
ing the  Bank  of  MUledgeville,  among  other 
things,  declared :  "That  the  bills,  obligatory 
and  of  credit,  notes,  and  other  contracts  what- 
soever in  behalf  of  the  said  corporation  shall 
be  binding  upon  the  company ;  provided,  the 
same  be  signed  by  the  president  and  counter- 
signed by  the  cashier  of  said  corporation." 
Acts  1835,  p.  39,  S  &•  Similar  language  was 
contained  In  the  charter  of  the  Bank  of 
Hawkinsville.  Acts  1831,  p.  43,  S  &  Constru- 
ing and  applying  that  language  it  was  held 
in  the  case  of  Veasey  v.  Graham,  supra,  that 
a  deed  executed  like  the  present  was  suffi- 
cient in  point  of  form,  and  was  prima  facie 
a  good  deed.  This  meets  objections  2,  3,  and 
5.  As  to  the  fourth  objection  it  may  be  add- 
ed that  the  fact  that  James  U.  Horn,  who  as 
cashier  was  one  of  the  officers  who  signed  for 
the  bank,  was,  in  his  individual  capacity,  the 
grantee  named  in  the  deed,  did  not  render 
it  void.  Veasey  v.  Graham,  17  Ga.  99,  68  Am. 
Dec.  228. 

3.  Another  objection  to  the  deed  from  the 
Bank  of  MUledgeville  to  James  U.  Horn  was 
that  it  appeared  to  have  been  executed  in 
Baldwin  county  before  the  judge  of  an  infer- 
ior court  of  another  county,  and  therefore  was 
not  entttied  to  be  recorded.  The  deed  ap- 
pears to  have  been  executed  on  the  29th  day 
of  April,  1850,  and  the  manner  and  sufficiency 
of  its  execution  to  authorize  Its  record  de- 
pends upon  the  law  which  was  In  force  at 
the  time  of  Its  execution  and  record.  An  ex- 
amination of  all  the  published  acts  and  di- 
gests prior  to  the  Codes  of  1861  discloses  that 
the  law  in  force  at  the  time  of  the  execution 
of  the  deed  In  question,  regarding  the  attes- 
tation  of  deeds  In  this  state  by  notaries  pub- 
lic, judges  of  the  superior  courts,  justices  of 
the  inferior  courts  and  justices  of  the  peagf 
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WBM  the  act  approved  December  20,  1827. 
By  section  3  of  that  act  it  was  provided: 
**B>very  deed  of  conveyance  or  mortgage,  on 
either  real  or  personal  property,  hereafter 
to  be  made,  may  upon  being  executed  in  the 
presence  of  and  attested  by  a  notary  public, 
judge  of  the  superior  court,  justice  of  the 
Inferior  court,  or  Justice  of  the  peace  (and 
In  cases  of  real  property  by  one  other  wit- 
ness), be  admitted  to  record  and  made  evi- 
dence in  the  different  courts  of  law  and  equi- 
ty of  this  state  as  though  the  same  had  been 
executed,  proved,  and  attested  as  heretofore 
required  by  the  laws  of  this  state  In  cases  of 
deeds  to  real  property."  Prince's  Dig.  pp. 
165,  166;  Cobb's  Dig.  p.  172.  Under  this  law 
one  of  the  requirements  for  the  proper  ex- 
ecution of  a  deed  to  land  was  that  it  should 
be  attested  by  one  of  the  officers  designated. 
The  act  does  not  purport  to  give  them  extra- 
territorial Jurisdiction  for  the  purpose  of  at- 
testing deeds.  The  caption  of  the  deed  under 
'  consideration  was,  "Georgia,  Baldwin  coun- 
ty." It  was  not  stated  In  the  attestation 
clause;  or  elsewhere  in  the  deed,  that  it  was 
in  fact  executed  in  another  .county,  and  there 
was  no  aliunde  evidence  to  that  effect  The 
presumption  Is  that  the  situs  of  its  execu- 
tion was  Baldwin  county.  Rowe  v.  Spencer, 
132  Ga.  426,  64  S.  E.  468.  The  deed  was  at- 
tested as  follows:  ''Signed,  sealed,  and  de- 
livered in  the  presence  of:  A.  M.  Nisl^et, 
James  Jackson,  J.  I.  C.  W.  C."  There  was 
no  official  seal  attached,  nor  anything  to  show 
the  official  character  of  the  witness,  except 
the  letters  which  follow  the  name  of  the  wit- 
ness James  Jackson.  At  that  time  there  were 
Justices  of  the  inferior  courts  of  the  various 
counties  of  the  state,  who  were  authorized, 
among  other  things,  to  attest  deeds.  If  the 
letters  which  follow  the  name  of  James 
Jackson  characterize  the  witness  as  the  of- 
ficial witness  who  attested  the  deed,  and  the 
letters  be  held  to  indicate  that  the  witness 
was  a  Justice  of  the  Inferior  court  of  some 
county,  the  name  of  which  commenced  with 
the  letter  "W,"  it  will  be  a  different  county 
from  that  of  Baldwin,  where  the  caption  of 
the  deed  prima  facie  showed  the  situs  of  its 
execution  to  be.  Thus  It  appears  that  the 
evidence  relied  upon  to  shoyv  the  official  char- 
acter of  the  witness  would  show  the  officer 
to  be  such  only  in  a  different  county  from 
that  where  he  purported  to  act  In  1850 
James  Jackson,  as  the  Justice  of  the  inferior 
court  of  a  different  county  from  the  county 
of  Baldwin,  did  not  have  authority,  under 
the  law,  to  attest  deeds  in  Baldwin  county. 
The  Inferior  courts  were  first  established  by 
the  act  approved  December  23,  1789,  S  36,  et 
seq.  (Watkin's  Dig.  p.  380),  and  their  Jurisdic- 
tion and  the  jurisdiction  of  the  judges  there- 
of defined.  The  law  with  regard  to  Justices 
of  the  inferior  courts  and  their  Jurisdiction 
was  amended  from  time  to  time.  Watkin's 
Dig.. pp.  480,  610;  Cobb's  Dig.  pp.  206,  1121. 
et  seq.;  Prince's  Dig.  pp.  180,  181.  433,  910. 
^e^tlons  4  and  6  of  article  3  of  the  Constitu- 


tion of  the  state,  adopted  May  13, 1798  (Wat- 
kin's Dig.  pp.  89,  40),  provided  that  the  Jus- 
tices of  the  inferior  courts  should  be  appoint- 
ed by  the  General  Assembly  and  commissioned 
by  the  Governor,  to  hold  their  commissions 
during  good  behavior,  or  as  long  as  they 
should  reside  in  the  counties,  respectively,  for 
which  they  should  be  appointed,  unless  re- 
moved in  a  manner  designated,  and  provid- 
ed that  the  powers  of  the  court*  of  ordinary 
or  register  of  probate  should  be  vested  in 
the  inferior  courts.  These  several  changes 
in  the  law  occurred  prior  to  the  execution 
of  the  deed  under  consideration.  Subsequent- 
ly to  that  time  the  law  relating  to  inferior 
courts  was  embodied  in  the  Code  of  1863,  §§ 
276  to  287,  and  the  Code  of  1867,  f§  336  to 
347,  and  sections  4052  to  4057.  But  the  Ju- 
risdiction of  the  Justices  of  the  infeirior 
courts  of  the  several  counties  of  the  state  al- 
ways related  to  the  performance  of  official 
acts  within  the  respective  counties  for  which 
they  were  commissioned.  While  the  Judges 
were  authorized  to  attest  deeds,  they  were 
authorized  to  do  so  only  in  the  counties  of 
their  appointment  They  were  county  offi- 
cers, and  had  no  official  authority  outside 
of  the  counties  for  which  they  were  commis- 
sioned. The  official  attestation  of  a  deed  be^ 
Ing  an  official  act,  it  could  not  be  exercised 
beyond  the  limits  of  the  county  for  which  the 
Justice  was  commissioned.  In  this  connec- 
tion, see  remarks  of  Nisbet,  J.,  In  Fain  v. 
Garthright  5  Ga.  6,  12,  as  approvingly  cited 
In  Hammond  v.  Wilcher,  79  Ga.  421,  5  S. 
EI  113.  The  plaintiff  in  error  Insists  that  the 
inferior  courts  were  courts  of  record,  and  be- 
ing such,  under  Civ.  Code  1882,  |  2706.  as 
construed  and  applied  in  the  case  of  Gress 
Lumber  Co.  v.  Coody,  99  Ga.  776,  27  S.  EI 
169,  the  witness  James  Jackson,  as  Judge 
of  the  inferior  court,  had  authority  to  at- 
test deeds  anywhere  in  the  state,  and  it  be- 
came immaterial  that  he  was  not  commis- 
sioned as  a  Justice  of  the  Inferior  court  of 
the  county  of  Baldwin.  In  the  case  cited  it 
was  said :  "Under  section  2706  of  the  Code, 
a  Judge  of  a  court  of  record  may  attest  a  deed 
in  any  county  In  this  state.  That  section  de- 
clares that  if  executed  in  this  state  It  must 
be  attested  by  a  judge  of  a  court  of  record  of 
this  state,  or  a  Justice  of  the  peace,  or  notary 
public,  or  clerk  of  the  superior  court  in  the 
coimty  in  which  the  three  last-mentioned  of- 
ficers, respectively,  hold  their  appointments,*' 
etc.  It  win  be  seen,  therefore,  that  wliUe  the 
statute  requires  that  a  deed,  when  attested 
by  one  of  the  three  last-mentioned  officers 
(namely,  a  Justice  of  the  peace,  or  a  notary 
public,  or  a  clerk  of  the  superior  court),  shall 
be  attested  in  the  county  where  such  officer 
holds  his  appointment  it  expressly  excepts 
from  this  requirement  an  attestation  by  a 
Judge  of  a  court  of  record."  It  will  be  observ- 
ed  that  this  ruling  was  based  on  a  construc- 
tion of  the  provisions  of  the  Code  which  con- 
tained an  exception  with  regard  to  Judges  of 
courts  of  record,  who  were  put  in  one  dass^ 
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V7liile  Justices  of  the  peace,  notaries  public, 
and  clerks  of  courts  of  record  were  put  in  an- 
other class ;  and  it  was  held,  as  the  latter  were 
expressly  restricted  in  the  matter  of  acting 
as  attesting  witnesses  to  deeds  to  the  counties 
In  which  they  respectively  held  office,  while 
there  was  no  such  restriction  as  to  the  form- 
er, that  judges  of  courts  of  record  could  at- 
test deeds  In  any  county  in  the  state.  The 
first  appearance  in  this  state  of  the  classifica- 
tion and  exception  above  stated  was  in  the 
Ck>de  of  1S63,  |  2868.  Prior  to  that  time, 
while  justices  of  the  inferior  courts  could 
attest  deeds,  they  did  so  under  the  statute 
which  authorized  them,  as  such,  to  do  so, 
and  could  only  act  in  the  territory  of  the 
county  in  which  they  held  office.  But,  as  was 
said  in  the  case  of  Gress  Lumber  Co.  v. 
Coody,  supra,  the  section  of  the  Code  above 
mentioned  changed  the  law  as  it  stood  prior 
thereto,  "the  whole  subject  having  been  ful- 
ly considered  by  the  codiflers,  and  it  being 
manifestly  their  intention  to  revise  and  al- 
ter the  existing  law."  After  the  adoption  of 
the  Code  the  statute  no  longer  designated 
Judges  of  the  superior  courts  as  authorized  to 
attest  deeds,  but  declared  generally  that  the 
Judge  of  a  court  of  record  might  so  act,  and 
expressly  named  the  class  of  officers  whom  it 
declared  might  act  only  in  the  county  in 
which  they  held  office.  Though  the  inferior 
courts  might  have  been  courts  of  record,  the 
ruling  made  in  the  case  of  Gress  Lumber  Co. 
V.  Coody,  supra,  is  not  authority  for  holding 
that  a  justice  of  the  inferior  court  was  au- 
thorized to  attest  a  deed  beyond  the  limits 
of  the  county  for  which  he  was  commission- 
ed at  the  date  of  the  deed  now  under  consid- 
eration, while  the  act  of  1827  was  in  force, 
and  long  before  the  adoption  of  the  Code  of 
1863.  It  follows  that  the  deed  was  improper- 
ly admitted  to  record,  and  there  was  no  error 
in  excluding  from  evidence  a  certified  copy 
thereof  on  the  objection  urged  thereto  by 
the  defendants  in  error. 

4.  Another  assignment  of  error  complains 
of  the  refusal  of  the  Judge  to  admit  a  cer- 
tified copy  of  a  deed  from  Simon  W.  Nicholls 
to  Saml.  T.  Beecher.  The  deed  was  attack- 
ed by  an  affidavit  of  forgery,  and  the  issue 
thus  made  was,  by  consent,  on  trial  with 
the  issues  involved  in  the  main  case.  Evi- 
dence was  admitted,  without  objection,  tend- 
ing to  show  that  a  different  deed  was  in  the 
handwriting  of  Saml.  W.  Nicholls,  the  orig- 
inal of  which  was  also  admitted  without  ob- 
jection. There  was  still  further  evidence, 
which  was. admitted  without  objection,  that 
a  witness  had  before  the  trial  compared  the 
writing  contained  in  the  original  deed  admit- 
ted in  evidence,  and  shown  to  be  the  writing 
of  Saml.  W.  Nichols,  with  the  signature  of 
Simon  W.  NlcfaollB  to  the  deed  which  was 
lost.  The  witness  who  compared  the  writing 
had  the  two  original  deeds  before  him  at 
the  same  time,  and,  after  having  so  comparT 


ed  them,  testified  that  the  signature  to  the 
lost  deed  was,  in  his  opinion,  the  genuine 
signature  of  Simon  W.  Nicholls.  The  court 
excluded  the  copy  deed  from  evidence,  on  the 
ground  that  its  execution  had  not  been  suffi- 
ciently shown  to  entitle  the  plaintiff  to  go 
to  the  jury  on  the  issue  of  forgery.  It  thus 
appears  that  the  question  which  the  court 
ruled  upon  was  as  to  the  sufficiency  of  the 
proof  made  to  entitle  the  plaintiff  to  submit 
his  case  to  the  Jury  on  the  issue  of  forgery 
and  that  the  ruling  was  not  as  to  the  ad- 
missibility of  evidence  offered  to  show  the 
genuineness  of  the  deed  under  consideration. 
Independently  of  the  question  whether  it  was 
proper  to  permit  the  witness,  over  appro- 
priate objection,  to  testify  as  to  his  opinion 
touching  the  genuineness  of  the  signature  of 
Simon  W.  Nicholls  to  the  lost  deed,  evidence 
to  that  effect  having  been  admitted,  it  was 
sufficient  to  authorize  the  plaintiff  in  error 
to  go  to  the  jury  on  the  issue  of  forgery,  and 
it  was  error  on  that  account  for  the  Judge 
to  exclude  the  certified  copy  of  the  deed. 
But  the  Judgment  granting  a  nonsuit  will 
not  be  reversed  on  account  of  this  error,  it 
being  recited  in  the  bill  of  exceptions  that 
after  the  ruling  of  the  court  excluding  the 
deed,  counsel  announced  to  the  court  that 
under  that  ruling  it  would  be  impossible  for 
the  plaintiff  to  make  out  its  case,  and  he 
would  only  introduce  further  evidence,  with 
the  court's  permission,  in  order  "that  all 
questions  relating  to  the  title  might  be  set- 
tled,'* and  there  being  no  contention  in  the 
brief  of  counsel  for  plaintiff  in  error  before 
this  court  that  the  Judgment  granting  a  non- 
suit was  erroneous  if  the  ruling  of  the  trial 
court  in  excluding  the  deed  from  the  Bank 
of  MiUedgevllle  to  James  U.  Horn  should 
be  sustained.  We  have  seen  that  several  of 
the  objections  to  the  deed  last  mentioned 
were  insufficient,  while  one  of  them  was 
sufficient,  which  requires  an  affirmance  of  the 
ruling  excluding  the  certified  copy  of  that 
deed  from  evidence.  Hence  it  follows  that 
the  judgment  of  the  court  below  will  be  af- 
firmed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(134  Ga.  636) 
BULLARD  et  al.  v.  WTNN  et  al. 

(Supreme  Court  of  Georgia.     June  22»  1910.) 

(8yllaJ)u$  hy  the  Court.) 

1.  Appeal   and    £#bbob    (f   386*)— Parties- 
Amendment. 

A  motion  to  dismiss  a  writ  of  error  having 
been  made  for  want  of  certain  necessary  de- 
fendants in  error,  who  were  jmrties  in  the  trial 
court,  as  shown  by  the  record,  and  a  motion 
having  been  made  to  amend  the  bill  of  excep- 
tions hy  making  them  parties,  and  they  having 
waived  service  and  agreed  that  the  hearing  pro 
ceed,   the  latter  motion   i«  sustained,   and   the 
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former  OTerniled.     dr.   Code   1896,    ff   5570, 
5547,  par.  3. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  §  336.  ♦] 

2.  Wills  (§  355*)— Setting  Aside  Pbobah— 
Necessabt  Pasties  to  Motion. 

To  a  motion  to  set  aside  a  judgment  the 

Sarty   in   whose  favor  it  was  rendered,   or,  if 
ead,   his   legal   representative,   is  a  necessary 
party. 

(a)  A  motion  waa  made  in  the  court  of  ordi- 
nary to  set  aside  the  probate  of  a  nuncupative 
will.  The  propounder,  who  was  the  husband 
of  the  testatrix  and  the  nominated  executor, 
was  dead.  It  was  alleged  that  the  probate  was 
procured  by  fraud,  no  will  having  m  fact  been 
made,  and  the  signatures  of  witnesses  to  a  form 
of  affidavit  having  been  obtained  by  misrepre- 
sentation, and  wiUiout  any  oath  being  adminis- 
tered«  and  also  that  no  legal  service  was  made 
on  minor  heirs,  but  an  attempted  service  by  a 
private  person.  It  was  further  alleged  that  the 
executor  died  insolvent,  and  that  the  children, 
who  were  parties  to  the  motion  (three  of  them 
being  movants  and  one  being  made  a  resi)ond- 
ent),  were  his  only  heirs.  Held,  that  the  judg- 
ment of  probate  could  not  be  set  aside  in  the 
absence  of  a  representative  of  the  father's  estate 
as  a  party,  and  the  fact  that  no  administrator 
had  been  appointed  upon  his  estate  did  not  al- 
ter this  requirement 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  355.»] 

3.  Wills  (§  355*)— Setting  Aside  Probate- 
Necessary  Parties  to  Motion. 

The  motion  to  set  aside  the  judgment  of 
probate,  in  view  of  the  allegations  made  and  the 
parties  thereto,  was  demurrable,  and  there  was 
no  error  in  dismissing  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  355.»] 

~k.  Wills  (fi  425*)  —  Process  to  Sustain  — 
Judgment  Void  on  Face  of  Record. 
If  the  judgment  probating  the  nuncupative 
will  in  solemn  form  was  void  for  want  of  legal 
service  and  because  the  minor  heirs  were  not 
served  and  made  parties  as  required  by.  law,  and 
this  appeared  upon  the  face  of  the  record,  the 
judgment  would  not  be  conclusive  upon  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  f  425.*] 

5.  Wills  (§  355*)— Setting  Aside  Probate- 
Motion— Proper  Parties. 

Where  a  will  was  probated,  which  confer- 
red upon  the  executor  power  to  sell  the  property 
of  the  testatrix,  and  subsequently  a  motion  to 
set  aside  the  judgment  of  probate  was  made  by 
the  heirs  of  the  decedent,  a  person  who  had 
purchased  property  from  the  executor  under  the 
authority  contained  in  the  will  was  properly 
allowed  to  intervene  and  oppose  the  motion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  S  355.»1 

Error  from  Superior  Ck)urt,  Pulaski  Coun- 
ty; E.  J.  Reagan,  Judge. 

Action  by  Ruby  BuUard  and  others  against 
J.  M.  Wynn  and  others.  Judgment  of  dis- 
missal, and  plaintiffs  bring  error.    Affirmed. 

In  1908  Mrs.  Ruby  Bullard,  Mrs.  Hennle 
Thompson,  and  Watts  Morgan,  by  his  next 
friend,  filed  their  petition  in  the  court  of 
ordinary  of  Pulaski  county,  seeking  to  have 
revoked  and  set  aside  the  probate  of  a  nun- 
cupative will  of  Mrs.  Emma  V.  Morgan.  The 
petitioners  alleged  as  follows:  Mrs.  Emma 
V.  Morgan  died  in  Pulaski  county  November 
28,  1892.    At  the  time  of  her  death  she  left 


as  her  only   children  the  petitioners,   Mrs. 
Lola  Speer,  and  another  child  who  died  in 
infancy.     Her  husband,   the  father  of   the 
petitioners,  died  on  May  19,  1907,  leaving  no 
heirs  except  the  children.    At  the  time  of  the 
death  of  their  mother  Mrs.   Speer  was  19 
years  old,  Mrs.  Thompson  was  15,  Mrs.  Bul- 
lard was  10,  and  Watts  Morgan  was  4  years 
of  age.    About  March  6,  1893,  their  father, 
Y.  H.  Morgan,  made  application  to  the  court 
of  ordinary  for  the  probate  of  what  he  alleg- 
ed to  be  a  nuncupative  will  of  their  deceased 
mother.    It  was  prayed  that  citation  issue  to 
the  minor  children.    On  such  citation  there 
purports  to  be  an  affidavit  made  by  one  R. 
J.    Morgan,   dated    April    10,    1893,    setting 
forth  that  he  had  personally  served  each  of 
the  children  with  a  true  copy  of  the  citation. 
At  the  April  term  of  the  court  the  ordinary 
appointed  a  guardian  ad  litem  for  the  minors, 
and  he  accepted  the  appointment.    The  will 
was  admitted  to  probate  upon  the  affidavit 
or  a  purported  affidavit  of  R.  J.   Morgan, 
Lola  Morgan,  and  Ehneline  Jordan,  and  Y. 
H.   Morgan  qualified  as  executor  under  an 
alleged  appointment  contained  in  such  will. 
Petitioners  learned  about  July,  1907,  of  the 
fact  that  the  alleged  nuncupative  will  had 
been  set  up  and  admitted  to  probate  and 
that  in  point  of  fact  no  such  will  was  ever 
made  and  began  this  proceeding  to  set  aside 
the  probate  within  three  years  of  the  time 
knowledge  of  the  fact  came  to  them.    They 
were  first  put  on  inquiry  by  a  letter  written  to 
them  about  some  property  in  Atlanta,    liey 
learned  that  in  fact  no  nuncupative  will  was 
made ;  that  neither  of  the  attesting  witnesses 
ever  testified  by  affidavit  or  otherwise  •'prop- 
erly sworn  to,"  that  such  a  will  had  been 
made;    that  such   witnesses  did  not   know 
the  contents  of  the  alleged  affidavit  which 
they  signed  and  the  paper  was  simply  pre- 
pared and  presented  to  the  witnesses  who 
were  told  that  it  was  merely  a   matter  of 
form  which  they  had  to  sign,  and  they  signed 
it  without  knowing  the  facts  contained  in  It 
and  without  being  sworn.    The  papers  were 
prepared  by  an  attorney  at  the  instance  of 
their  father,  and  the  signatures  were  made 
at  the  instance  and  by  the  procurement  of 
the  latter.     The  purported  will  was  gotten 
up  entirely  after  the  death  of  Mrs.  Morgan 
by  her  husband  and  the  father  of  the  peti- 
tioners, who  desired  to  have  the  property  in 
such  shape  that  he  could  take  care  of  it  and 
dispose  of  it  as  he  saw  fit  without  giving 
bond  as  in  the  case  of  administration.    While 
the  record  purports  to  contain  an  affidavit 
of  R.  J.  Morgan  to  the  effect  that  he  served 
the  parties  named  in  the  citation,  yet  in  point 
of  fact  no  such  service  was  made  and  the 
purported  affiant  did  not  testify  that  he  made 
such  service,  but  signed  the  affidavit  merely 
upon  the  statement  that  it  was  a  matter  of 
form  necessary  in  order  that  Y.  H.  Morgan 
could  be  made  the  guardian  of  his  children 
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The  person  named  as  guardian  ad  litem  was 
not  informed  that  he  was  to  act  for  the  peti- 
doners  or  Lola  Morgan,  but  that  his  services 
were  desired  as  guardian  ad  litem  for  the  in- 
fant since  deceased,  and  he  did  not  know 
until  recently  that  the  establishment  of  the 
will  depended  in  any  way  upon  any  action 
of  his  in  his  capacity  as  guardian  ad  litem. 
Mrs.  Lola  Speer  is  the  only  other  surviving 
heir  besides  the  petitioners.  They  prayed 
that  citation  issue  and  be  served  upon  her, 
and  upon  the  alleged  witnesses  to  the  will 
and  the  person  who  was  appointed  guardian 
ad  litem  in  that  proceeding  for  the  minor 
children  of  Mrs.  Morgan. 

The  nuncupative  will  which  was  probated 
appointed  the  husband  of  the  testatrix  her 
executor,  with  full  power  to  take  charge  of 
her  entire  estate,  and  manage  It  as  in  his 
discretion  seemed  best,  to  sell,  convey  and  re- 
invest the  proceeds  of  any  sale  as  he  deemed 
best  without  any  order  from  the  court  of 
ordinary  for  that  purpose,  and  without  being 
required  to  make  any  return.  It  recited  that 
the  testatrix  had  entire  confidence  in  his 
Judgment  and  discretion  to  manage  the  prop- 
erty for  the  best  interests  of  their  children 
without  any  Interference  from  the  court  of 
ordinary,  and  gave  him  power  '*to  manage 
without  restriction  all  her  said  property, 
leaving  It  to  him  when  and  how  to  divide  it 
among  their  children,  or  to  keep  it  together 
as  long  as  he  lived,  or  until  the  youngest 
child  became  of  full  age  before  any  division 
thereof,  or  make  division  earlier,  or  at  any 
time  that  he  saw  fit,  and  in  the  manner  that 
he  thought  best;  that  her  said  executor 
should  not  be  made  to  account  for  the  man- 
agement or  disposition  of  her  property  or 
the  proceeds  thereof,  but  should  have  abso- 
lute and  untrammeled  control  of  her  entire 
estate  during  his  life  without  any  liable  [lia- 
bility] therefor;  and  at  his  death  the  estate 
then  in  his  hands  should  be  divided  equally 
between  her  children,  share  and  share  alike ; 
but  should  the  executor  make  any  advances  to 
any  child  during  his  or  her  life  as  his  or  her 
said  child's  distributive  share  in  the  estate 
of  testator,  then  such  advances  so  made  shall 
be  [accounted]  for  by  such  child  in  the  dis- 
tribution among  the  children  of  testator." 
In  the  court  of  ordinary  J.  M.  Wynn  asked 
leave  to  intervene  and  resist  the  petition  to 
set  aside  the  Judgment  of  probate,  alleging 
that  in  reliance  upon  it  he  had  purchased 
certain  property  from  the  executor,  and  still 
owned  it  He  was  allowed  to  intervene,  and 
filed  a  demurrer  and  answer.  The  ordinary 
rendered  a  Judgment  granting  the  prayer  of 
the  petition  and  setting  aside  and  annulling 
the  probate  of  the  will.  An  appeal  was  tak- 
en to  the  superior  court  by  Wynn.  When 
the  case  came  on  for  trial,  the  petitioners 
demurred  and  moved  to  strike  the  interven- 
tion and  the  pleadings  of  Wynn  on  the 
ground  that  he  was  not  a  party  defendant 
in  the  petition  and  had  no  right  to  be  heard. 
The  motion  was  bverruled,  and  the  demurrer 


of  Wynn  was  sustained,  and  the  petition  dis- 
missed. The  petitioners  excepted  to  each 
ruling. 

Haygood  &  Cutts  and  H.  F.  Lawson,  for 
plaintiffs  in  error.  O.  J.  Wlmberly,  Hall  & 
Hall,  and  W.  L.  &  Warren  Qrice,  for  defend- 
ants in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  If  the  will  was  of  force,  the  estate 
left  at  the  death  of  the  testatrix  passed  to 
the  children.  If  the  Judgment  of  probate 
should  be  set  aside,  and  the  will  be  declared 
of  no  effect,  the  children  would  Inherit  as 
heirs  of  their  mother  and  of  another  child 
who  died  in  infancy.  The  father,  who  had 
been  appointed  executor,  would  also  have 
been  an  heir,  and  they  would  claim  as  his 
heirs.  As  In  the  one  Instance  they  would 
take  the  entire  estate  left  at  the  death  of 
the  executor,  and  in  the  other  would  claim 
partly  as  heirs  of  their  mother  and  partly 
as  heirs  of  a  deceased  child  and  of  their 
father,  it  may  readily  be  Inferred  that  the 
substantial  purpose  to  be  accomplished  by  the 
motion  to  set  aside  was  to  repudiate  the 
sales  and  transactions  of  their  father  as 
executor,  and  to  seek  to  recover  property 
which  had  been  disposed  of  by  him  as  such. 
Most  outrageous  fraud  was  charged  against 
him  in  procuring  the  probate  of  the  will. 
He  was  dead,  and  no  legal  representative 
was  made  a  party.  The  movants  were  three 
of  the  children  who  would  benefit  by  setting 
aside  the  Judgment  As  respondents  they 
named  a  fourth  child,  who  would  also  be 
benefited  pecuniarily  by  the  grant  of  the  mo- 
tion, the  three  witnesses  to  the  alleged  will, 
and  the  person  who  had  been  appointed  by 
the  ordinary  as  guardian  ad  litem  for  the 
children  in  the  proceeding  to  probate  it  The 
four  last-mentioned  respondents  had  no  In- 
terest in  the  matter.  Practically  the  case 
stood  for  determination  between  the  four 
children,  all  of  whom  were  Interested  on  the 
same  side.  If  the  motion  prevailed,  their 
father  would  be  adjudged  to  have  procured 
the  Judgment  by  fraud.  In  that  event  also 
he  would  rank  as  an  heir.  It  was  alleged 
that  he  was  insolvent,  and  there  was  no  ad- 
ministration. But  the  children  could  not  ig- 
nore him,  procure  a  Judgment  stamping  him 
with  fraud  and  setting  aside  the  former 
Judgment  obtained  by  him,  overlook  the  cred- 
itors of  his  insolvent  estate,  and  take  his 
share  as  heirs.  To  a  motion  to  set  aside  a 
Judgment  the  person  In  whose  favor  it  was 
rendered  was  a  necessary  party.  If  he  is 
dead,  a  legal  representative  for  him  is  a  nec- 
essary party.  Grier  v.  Jones,  54  Ga.  154; 
Tarver  v.  New  England  Mortgage  Security 
Co.,  96  Ga.  536,  23  S.  E.  507 ;  Whitiey  Groc- 
cery  Ck).  v.  Jones,  128  Ga.  791.  58  S.  E.  623. 
If  in  some  cases  on  account  of  the  fact  that 
there  is  no  estate  to  administer,  an  adminis- 
trator cannot  be  appoints,  this  may  be  a 
matter  for  legislative  consideration  as  to 
whether  that  t>ody  will  make  proper  provision 


442 


68  SOUTHEASTBBN  RSPORTBa 


{Qtu 


for  such  a  contingency.  But  the  fact  that 
a  man  obtains  a  Judgment  and  afterwards 
dies  without  leaving  an  estate  will  not  au- 
thorize the  adverse  party  to  move  to  set 
aside  the  Judgment  with  no  party  respond- 
ent 

A  person  who  had  purchased  land  from  the 
executor  asked  to  intervene  and  make  de- 
fense against  the  motion  to  set  aside  the 
Judgment  probating  the  will  and  appointing 
the  executor,  under  whom  he  obtained  his 
title.  The  children  opposed  his  application, 
but  it  was  granted.  There  was  no  error  in 
this.  Walker  v.  Equitable  Mortgage  Co.,  114 
Ga.  862  (3),  40  8.  D.  1010.  Having  effected 
an  entrance  into  the  litigation,  he  demurred 
to  the  petition.  His  demurrer  was  sustained^ 
It  was  distributed  over  17  grounds.  We  do 
not  deem  it  necessary  to  discuss  each  sep- 
arately. Some  of  them  were  good,  and  some 
of  them  were  not.  Suffice  it  to  say  that,  with 
the  parties  before  the  court  and  under  the  al- 
legations of  the  petition,  it  was  properly 
dismissed. 

In  one  ground,  among  other  things,  it  was 
contended  that  in  1393,  when  the  probate 
was  bad,  the  children  were  minors;  that 
they  were  not  served  and  made  parties  as  re- 
quired by  law  but  the  only  service  attempted 
was  by  an  unofficial  person;  and  that  these 
facts  appeared  on  the  face  of  the  record.  If 
the  children  were  not  served  or  made  par- 
ties so  as  to  be  lawfully  before  the  court, 
they  were  not  concluded  by  the  Judgment  of 
probate.  Civ.  Code  1805.  |  8282.  If  the 
Judgment  was  a  nullity  and  this  appeared 
from  the  record,  it  could  be  treated  as  void- 
Hobby  V.  Bunch,  83  Qa.  1,  10  S.  B.  113.  20 
Am.  St  Rep.  301;  Civ.  Code  1895,  |  4987. 
A  motion  to  set  aside  the  Judgment  in  such 
a  case  would  seem  to  be  unnecessary,  though 
perhaps  it  would  be  a  legitimate  mode  of  at- 
tack. In  sustaining  the  Judgment  dismissing 
the  motion  to  set  aside,  the  validity  of  the 
Judgment  of  probate  is  not  adjudicated,  nor 
is  the  status  of  a  purchaser  from  the  execu- 
tor decided.  Whether  the  Judgment  of  pro- 
bate was  valid  or  Invalid,  the  motion  to  set 
aside  was  properly  dismissed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(184  Ga.  677) 

CAVEBLY  V.  STOVALL. 
(Supreme  Court  of  Georgia.     June  24,  1910.) 

(Syllahut  by  the  Court.) 

1.   BOUNDABIES   (i    52*)— PBOOBEniNOS  TO    ES- 
TABLISH—PROCEDtJBE. 

In  order  for  tlie  owner  of  a  tract  of  land 
to  have  the  lines  around  the  same  surveyed  and 
marked  anew  by  processioners  under  the  Civil 
Code,  fi  3244,  et  seq.,  he  must  make  apnlication 
i2)  writini;  to  the  processionera  of  the  district 


in  which  a  portion,  or  all  of  the  land,  la  situat- 
ed. Ballard  v.  Haines,  115  Ga.  847,  42  a  K 
218. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  S§  253-263 ;   Dec.  Dig.  f  52.*] 

2.  BouNDABiBS  (I  52*)— Proceedings  to  Es- 
tablish—Pboobdube. 

It  is  proper  that  one  application  be  address- 
ed to  all  three  processionera;  but  the  proceed- 
ings will  not  be  unlawful  if  the  applicant  ad- 
dresses a  separate  application  to  each  of  the 
pTocessioners. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  §  52.*] 

8.  Boundaries  (S  52*)— Pboceedinqb  tq  Bb- 

TABLiSH- Procedure. 

It  is  sufficient  if  such  applications  are  sent 
to  the  processionera  and  received  by  them 
through  the  United  States  mails. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dea  Dig.  §  52.*] 

4.  Boundaries  (f  52*)— I^ocbsdinos  to  Es- 
tablish—Return OF  Processioners— Pbe- 

BUHPTIONS. 

Where  the  processioners  in  their  return, 
which,  with  the  plat  of  the  surveyor,  was  filed 
with  the  ordinary,  recite  that  they  were  "applied 
to  bv  S.  C.  Stovall  [the  applicant]  to  trace  and 
mark  anew  the  lines  around  a  certain  tract  of 
land,"  etc.,  the  presumption  is  that  a  proper  ap- 
plication in  writing  was  made  to  them  by  the 
applicant  before  they  acted  in  the  premises,  and 
in  the  absence  of  proof  that  no  such  applica- 
tion was  thus  made,  a  motion  bv  the  protestant 
to  dismiss  the  proceedings  should  be  denied. 

[Ed.  Note.- For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  52.*] 

5.  Boundaries  (§  62*)— Pboceedinob  to  Es- 
tablish—Filing OF  Application. 

It  is  proper  that  the  processioners  file  the 
application  to  them,  together  with  their  report 
and  the  plat  of  the  surveyor,  with  the  ordinary : 
but  a  failure  to  thus  file  such  application  will 
not  afford  a  good  ground  upon  which  to  dismiss 
the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  §  52.*] 

6.  BouNpABiEs  (S  52*)— Proceedings  to  Es- 
tablish—Suffioienct  op  Plat. 

The  plat  was  not  inadmissible  in  evidence 
on  the  ground  that  the  survey  of  the  tract  of 
land  containing  less  than  200  acres  was  laid 
down  by  a  scale  of  200  feet  to  the  inch,  instead 
of  a  scale  of  10  chains  to  the  inch,  as  required 
by  rule  56  of  the  superior  court ;  as  such  rules 
do  not  apply  to  surveys  made  by  the  couivty  sur- 
veyor actmg  with  processioners  under  an  appli- 
cation of  the  owner  of  land  to  the  processioners 
to  have  the  lines  around  the  same  surveyed  and 
marked  anew. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  f  52.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  between  Q  B.  Caverly  and  S.  Ol 
StovalL  From  the  Judgment,  Caveriy  brings 
error.    Aflrmed. 

C.  W.  Smith  and  HineB  ft  Jordan,  for 
plaintiff  in  error.  Kontz  ft  Austin  and  D. 
K.  Johnston,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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Ga.) 


8PENCE  V.  STAtB. 


443 


(7  Oa.  App.  TVn 

WARE  ▼.  STATE.     (No.  2,582.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(8yUabu9  hy  the  Court,) 

GsnaNAii  Law  (§  112*)— Ventjb. 

Where  a  husband  voluntarily  and  willfully 
separates  from  his  wife  in  one  county,  leaving 
with  her  provisions,  money,  and  clothing  sum* 
cient  for  the  temporary  sapport  and  mainte- 
nance of  their  minor  child,  and  thereafter  con- 
tinues the  desertion  of  his  wife  and  the  abandon- 
ment of  his  child,  and  the  wife,  on  account  of 
such  desertion  and  abandonment,  is  compelled 
to  take  the  child  and  seels  a  home  with  her 
brother  in  another  county,  and  the  child  m 
the  latter  county  subsequently  becomes  depend- 
ent, the  abandonment  still  continuing,  the  venue 
of  the  offense  should  be  laid  in  the  county  where 
the  condition  of  dependency  arst  arose  during 
the  continued  abanoonment. 

[Ed.  Note.— For  other  cases,  see  C/lmlnal 
Law,  Cent  Dig.  §§  220.  230 ;  Dec.  Dig.  t  112.*] 

Error  from  Superior  0)urt,  Coffee  Ctounty ; 
T.  A.  Parker,  Judge. 

W.  O.  Ware  was  convicted  of  abandonment 
of  a  child,  and  brings  error.   Reversed. 

Levi  O'Steen,  for  plaintiff  in  error.  J.  H. 
Thomas,  Sol.  Gen.,  for  the  State. 


HILL,  a  J.  Ware  waB  convicted,  In  the 
superior  court  of  Coffee  county,  of  a  viola- 
tion of  section  114  of  the  Penal  Code,  as 
amended  by  the  act  of  1907  (Acts  1907,  p. 
57),  in  that  he  **did  willfully  and  voluntarily 
abandon  his  child,  leaving  her  in  a  dependent 
condition.'*  The  only  question  to  be  decided 
Is  one  of  venue.  Was  the  yenue  properly  laid 
in  Coffee  connty?  The  uncontroverted  evi- 
dence shows  that  the  defendant  left  his  wife 
at  their  home  in  Coffee  connty,  and  went  to 
the  state  of  Florida.  At  the  time  he  left 
home  the  child  was  temporarily  absent,  hav- 
ing been  placed  by  him  with  an  tmcle  of  the 
child  in  Jeff  Davis  county  ft>r  the  purpose  of 
attending  school.  Four  days  after  the  fa- 
ther left  home  the  child  was  brought  back 
into  Coffee  county  to  her  mother,  and  the 
mother  and  child  remained  in  Coffee  county 
for  abont  two' weeks  when  they  left  home  and 
went  to  the  home  of  the  mother's  brother  in 
Jeff  Davis  county,  where  they  were  living 
at  the  time  of  the  trial.  When  the  father 
left  his  wife  in  Coffee  county,  according  to 
her  testimony,  he  left  with  her  "plenty  of 
dothes  and  other  necessaries  of  life  for  her- 
self and  the  child  as  long  as  they  remained 
in  Coffee  connty'*;  and  she  further  states 
that  the  child  "never  became  dependent  on 
any  one  while  they  were  in  0>ffee  county," 
as  during  that  time  she  cared  for  the  child 
with  the  money  and  other  property  which  the 
father  had  left  with  her  for  the  purpose. 
When  the  father  left  home  the  child  was  not 
dependent  in  Jeff  Davis  county;  for,  accord- 
ing to  the  testimony  of  the  uncle,  with  whom 
the  child  was  boarding,  the  father  had  made 
arrangements  with  him  for  the  child's  sup- 


port for  five  months  and  had  made  proper 
provision  for  it  while  attending  school. 

It  is  clear,  therefore,  that  when  the  father 
left  home  to  go  to  Florida,  leaving  liis  wife 
in  Coffee  county  and  his  child  in  Jeff  Davis 
county,  the  child  was  not  in  a  condition  of 
dependency,  and  this  condition  did  not  arise, 
If  it  ever  did  arise  under  the  evidence,  until 
after  the  mother  took  the  child  from  Coffee 
county  and  went  with  it  to  the  home  of  her 
brother  in  Jeff  Davis  county.  Under  these 
facts  we  think  the  venue  should  have  been 
laid  in  Jeff  Davis  county.  Where  a  husband 
voluntarily  and  willfully  separates  from  his 
wife  in  one  county,  and  during  this  period  of 
separation  the  wife,  because  of  such  separa- 
tion, is  compelled  to  leave  home  and  go  to 
another  county,  and  she  takes  their  minor 
child  with  her,  and  while  living  in  the  lat- 
ter county  the  child  becomes  dependent,  the 
father  would  be  indictable  in  the  latter  coun- 
ty for  the  abandonment  of  the  child  (Benne- 
fleld  V.  State,  80  6a.  107,  4  S.  E.  869) ;  for  in 
that  county  the  condition  of  dependency  flrst 
arose,  and  the  father  was  continuing  to  aban- 
don and  desert  his  child.  The  willful  deser- 
tion of  the  husband  authorized  the  mother  of 
the  child  to  have  the  control  of  it  and  to 
take  it  with  her  to  the  place  where  the  ex- 
igencies of  her  condition  required  her  to  go 
after  such  desertion  and  during  its  willful 
continuance.  For  these  reasons,  we  think  the 
venue  should  have  been  laid  in  Jeff  Davis 
county. 

Judgment  reverped. 


(7  Oa.  App.  825) 

SPENCE  V.  STATE.     (No.  2,573.) 

(Court  of  Appeals  of  G^rgia.     May  12,  1910. 
On  Rehearing,  July  6,  1910.) 

(Syllalms  hy  the  Court,) 

1.  CanfiNAL  L4W  (If  972,  974*)~-Monoirs  in 
Abbest  —  Tdcs  —  Gbounds  — 'Tacb  or  tbm 
Rbcobd.** 

A  motion  in  arrest  of  judgment  in  a  crim- 
inal case  must  be  made  during  the  term  at 
which  the  trial  was  had  and  the  sentence  was 
imposed  and  it  must  be  predicated  on  some  de- 
fect which  appears  on  the  face  of  the  record  or 
pleadings.  In  a  criminal  case  a  defect  "on  the 
face  of  the  record"  exists  when  there  is  some  in- 
adequacy in  the  allegations  of  the  indictment, 
not  cur^  by  the  verdict,  or  where  the  verdict 
does  not  conform  to  the  charge  in  the  indict- 
ment Relatively  to  a  motion  in  arrest  of  judg- 
ment, the  "face  of  the  record"  does  not  include 
the  charge  of  the  court  or  the  brief  of  the  evi- 
dence approved  and  filed  as  a  part  of  the  rec- 
ord in  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  (Mminal 
Law,  Cent.  Dig.  H  2423,  2471,  2473 ;  Dec  Dig. 
§1  9t2,  974.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2636.] 

2.  CJbiminal  Law  (8  887*)  —  Vebdict  —  In- 
STBUCTIONS  —  Conviction  or  Lesseb  Of- 
fense. 

On  the  trial  of  an  indictment  for  murder, 
the  jury  may  convict  of  any  lesser  grade  of 
homicide;    and   a   verdict   for   voluntary   man- 
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slaughter,  in  accordance  with  the  eyidence. 
would  be  a  legal  verdict,  although  the  court  did 
not  instruct  the  jury  on  the  law  of  voluntary 
manslaughter,  llie  validity  of  a  verdict  is  to 
be  tested  by  the  law  as  it  is  written,  and  not 
by  the  law  aji  it  is  given  in  charge. 

[E>1.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2094;    Dec.  Dig.  f  887*] 

3.  Homicide  ({  342*)— Wbit  of  E2bbob— Right 

TO  Complain. 

The  evidence  in  this  case  demanded  a  ver- 
dict of  murder.  The  statement  of  the  defendant, 
if  true,  did  not  show  justifiable  homicide.  As 
the  veidict  of  voluntary  manslaughter  was  more 
favorable  to  him  than  was  authorized  by  the 
evidence  and  the  law  applicable  thereto,  he  is 
not  in  a  position  to  demand  another  trial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  722 ;   Dec.  Dig.  i  342.*] 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  Frank  Park,  Judge. 

J.  H.  Spence  was  convicted  of  voluntary 
manslaughter  on  a  charge  of  murder,  and  be 
brings  error.    AfBlrmed. 

Pope  &  Bennet,  Spence  &  Bennet,  Stanley 
S.  Bennet,  S.  A.  Roddenbery,  J.  J.  Hill,  and 
Cox  &  Peacock,  for  plaintiff  in  error.  W.  E. 
Wooten,  Sol.  Gen.,  F.  A.  Hooper,  and  O.  H. 
B.  Bloodworth,  for  the  State. 

HILL,  0.  J.  J.  H.  Spence  was  indicted  for 
murder,  and  on  his  trial  was  convicted  of 
voluntary  manslaughter.  During  the  term  of 
court  at  which  he  was  tried,  he  filed  a  mo- 
tion for  a  new  trial,  which  was  heard  and 
overruled  In  vacation  at  the  time  to  which 
the  hearing  had  been  duly  adjourned  by  the 
court  Sentence  was  pronounced  on  the  de- 
fendant during  the  term  of  the  court  In  which 
he  was  tried.  In  vacation,  on  the  day  of  the 
bearing  of  the  motion  for  new  trial,  the  de- 
fendant for  the  first  time  filed  a  motion  in  ar- 
rest of  judgment,  which  the  court  overruled, 
and  the  defendant  excepted.  The  motion  In 
arrest  of  judgment  attacks  the  validity  of 
the  verdict  on  two  gprounds:  (1)  Because  the 
only  charge  In  the  indictment  was  murder, 
and  the  court  did  not  submit  to  the  jury  any 
Issue  as  to  whether  defendant  was  guilty  or 
manslaughter,  and  no  part  of  the  law  of 
manslaughter  was  charged  in  the  case;  and 
for  this  reason  the  verdict  of  manslaughter 
was  wholly  Illegal  and  amounted  to  an  ac- 
quittal of'  the  defendant  on  the  charge  of 
murder.  (2)  Because  the  evidence  in  the  case 
did  not  in  any  view  sustain  a  verdict  of  vol- 
untary manslaughter,  and  the  court  and 
counsel  for  both  sides  took  the  position  that 
there  was  no  manslaughter  in  the  case.  The 
motion  In  arrest  of  judgment  further  recited 
that  it  was  filed  after  the  brief  of  the  evi- 
dence and  the  charge  of  the  court  had  both 
been  approved  and  filed  and  had  become  parts 
of  the  record  in  the  case. 

1.  We  think  the  court  did  right  in  over- 
ruling the  motion  in  arrest  of  judgment.  In 
the  first  place,  a  motion  in  arrest  of  judg- 
ment was  not  the  proper  procedure,  if  there 
was  any  merit  in  the  objection  made  to  the 


verdict.  A  motion  In  arrest  of  Judgment 
will  reach  any  defect  apparent  on  the  face 
of  the  record,  not  cured  by  the  verdict,  to 
which  a  general  demurrer  could  have  been 
successfully  interposed  before  arraignment. 
It  is  also  proper  procedure  where  the  verdict 
is  for  some  offense  not  covered  by  the  charge 
made  in  the  indictment  A3  used  In  this 
connection,  the  expression  "the  face  of  the 
record'*  means,  in  a  criminal  case,  the  in- 
dictment and  the  verdict;  a  defect  on  the 
face  of  the  record  exists  when  there  is  any 
Inadequacy  in  the  allegations,  not  cured  by 
the  verdict,  or  where  the  verdict  does  not 
conform  to  the  charge  in  the  indictment  It 
is  not,  in  our  opinion,  broad  enough  to  reach 
the  charge  of  the  court  or  the  brief  of  the 
evidence.  These  are  parts  of  the  record  sub- 
sequent to  the  trial;  and  if  the  verdict  is 
contrary  to  the  charge  of  the  court  for  any 
reason,  or  contrary  to  law  for  any  reason, 
or  is  without  evidence  to  support  It,  It  is 
ground  for  a  new  trial,  and  not  for  arrest 
of  judgment  But,  even  if  we  are  not  cor- 
rect in  the  position  just  taken,  the  motion  In 
arrest  of  judgment  was  filed  too  late.  A  mo- 
tion in  arrest  of  judgment  "must  be  made 
during  the  term  at  which  such  judgment 
was  obtained."  Qiv.  Code,  f  5363.  In  this 
case  the  motion  was  not  filed  in  term,  with 
an  order  taken  to  bear  it  in  vacation,  as 
might  probably  have  been  done.  It  was 
not  filed  until  vacation,  and  until  after  sen- 
tence had  been  imposed  by  the  court  This 
motion  should  properly  be  made  before  sen- 
tence. 1  Bishop  on  Criminal  Procedure,  f 
1284.  As  the  judgment  or  sentence  of  the 
court  is  in  the  breast  of  the  court  and  sub- 
ject to  be  changed  by  it  during  the  term,  the 
motion  in  arrest  may  probably  be  made  after 
sentence  has  been  actually  passed;  but  it 
cannot  be  made  after  the  sentence  has  been 
passed  (unless  it  relates  to  the  sentence  it- 
self) and  after  the  court  has  adjourned.  The 
court  has  no  power  over  the  judgment  after 
the  term  in  which  it  was  rendered  bas 
passed. 

2.  The  objections  made  to  the  verdict  by 
the  motion  in  arrest  of  judgment  constitute 
one  of  the  grounds  in  the  motion  for  new- 
trial.  We  think  the  contention  that  the  ver- 
dict is  illegal  because  the  court  did  not  charge 
the  law  of  voluntary  manslaughter  is  un- 
sound. It  is  true  the  indictment  was  for  the 
offense  of  murder;  but  the  higher  charge, 
as  is  well  settled,  includes  every  lesser  of- 
fense embraced  therein.  The  indictment, 
therefore,  was  not  only  for  murder,  but  was 
for  all  the  lesser  grades  of  homicide.  While 
it  Is  well  established  that  the  jury,  although 
judges  of  the  law  and  the  facts  in  criminal 
cases,  must  take  the  law  from  the  court  yet 
it  has  been  frequently  held  by  the  Supreme 
Court  that  if  the  trial  judge  should  erro- 
neously instruct  the  jury  as  to  the  law,  and 
the  jury  should  nevertheless  find  a  correct 
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▼erdlct  under  the  evidence  and  the  law  ap- 
plicable thereto,  the  verdict  will  stand.  In 
other  words,  the  validity  of  the  verdict  la  to 
be  tested,  not  by  the  law  as  given  In  charge, 
but  by  the  law  as  It  Is.  Where  the  verdict  Is 
right  In  Itaelf,  as  being  In  accordance  with 
the  evidence  and  the  law  applicable  thereto, 
It  oQght  not  to  be  set  aside  on  account  of 
an  erroneous  Instruction  given  by  the  court 
to  the  jury.  Much  less  should  It  be  disturb- 
ed because  the  court  did  not  fully  Instruct 
the  Jury  as  to  the  law  applicable  to  every 
phase  of  the  evidence  or  reasonable  theory 
deduclble  therefrom.  Johnson  v.  State,  14 
Ga.  55;  Wellborn  v.  Weaver,  17  Ga.  267,  63 
Am.  Dec.  235;  Potto  v.  House,  6  Ga.  324,  50 
Am.  Dec.  329.  An  exception  to  the  verdict 
because  contrary  to  the  charge  of  the  court 
is  Immaterial,  unless  it  Is  also  contrary  to 
law.  If  the  jury  can  disregard  an  erroneous 
instruction,  a  fortiori  it  has  the  prerogative 
to  find  a  verdict  in  accordance  with  the  evi- 
dence, although  the  judge  may  fail  to  in- 
struct as  to  the  law  applicable  to  that  theory 
of  the  evidence  which  the  jury  finds  to  be 
the  truth.  In  this  case  the  court  charged 
fuUy  the  law  of  murder  and  justifiable  homi- 
cide in  self-defense.  The  defense  relied  upon 
was  justifiable  homicide  in  self-defense.  The 
contentions  of  both  sides  were  fairly  sub- 
mitted. But  the  jury  dSd  not  agree  with  ei- 
ther contention.  What  was  the  jury  to  do? 
They  could  not  conscientiously  convict  of 
murder,  or  acquit  They  could  have  asked 
the  court  for  Instructions  on  the  law  of  man- 
slaughter; but.  If  they  believed  that  a  ver- 
dict of  voluntary  manslaughter  was  the  only 
just  and  true  solution  of  the  question  of  fact, 
why  could  they  not  so  find?  And  if  this 
finding  is  authorized  by  the  evidence,  It 
would  be  a  palpable  perversion  of  the  pur- 
pose of  a  trial  by  jury  to  hold  that  a  right- 
eous verdict  in  accordance  with  the  evi- 
dence should  be  set  aside  as  illegal  because 
the  jury  found  the  truth  unaided  by  court  or 
counsel,  or  even  contrary  to  the  views  of  the 
law  entertained  by  both. 

The  foregoing  remarks  are  based  on  the 
assumption  that  the  facte  warranted  a  ver- 
dict of  manslaughter.  But  from  a  study  of 
the  evidence  and  the  defendant's  statement 
we  are  convinced  that  the  law  of  manslaugh- 
ter was  not  really  Involved.  It  is  conceded 
that  the  evidence  for  the  state  demanded  a 
verdict  of  murder.  There  was  no  evidence 
for  the  defendant.  It  is  insisted  that  his 
statement  to  the  jury  made  a  case  of  justifi- 
able homicide  in  self-defense.  We  do  not 
think  his  statement  makes  a  case  of  self-de- 
fense, actual  or  apparent.  Construed  in  con- 
nection with  the  evidence,  or  considered 
alone,  the  statement  sbows  that  the  killing 
was  caused  by  opprobrious  words.  Whisky 
and  abusive  language  aroused  ungovernable 
rage,  and  murder  was  the  result  There  was 
no  menace  or  threat  accompanying  the  vile 
epithets  used  by  the  deceased  to  the  defend- 
ant   There  was  nothing  in  the  conduct  of 


I  the  deceased  in  connection  with  his  abusive 
language  to  justify  a  reasonable  fear  on  the 
part  of  the  defendant  that  his  life  was  in 
danger,  or  that  a  serious  personal  Injury 
was  about  to  be  committed  on  him;  nor  was 
there  any  "appearance  of  Imminent  danger." 
Passion  was  aroused  by  words  alone,  with- 
out threats,  menaces,  or  any  manifest  inten- 
tion to  Infiict  bodily  injury.  The  statute  de- 
clares that  "'words,'*  even  when  accompanied 
by  "threats,  menaces,  or  contemptuous  ges- 
tures^ shall  in  no  case  be  sufficient  to  free 
the  person  killing  from  the  crime  of  mur- 
der." Pen.  Code,  S  65.  What  we  here  hold 
is  not  intended  to  controvert  the  doctrine 
announced  In  the  Cummlngs  Case,  99  Ga. 
662,  27  S.  B.  177,  and  frequently  applied  by 
this  court,  that  while  words,  threats,  men- 
aces, or  contemptuous  gestures  may  not  be 
sufficient  to  mitigate  a  homicide  from  mur- 
der to  manslaughter,  yet  these  things  may,  in 
some  casos,  arouse  that  reasonable  fear 
which  wiU  justify  the  killing. 

The  facts  of  the  homicide,  as  narrated  by 
the  defendant  in  his  statement  to  the  jury, 
in  no  substantial  particular  distinguish 
this  case  from  Mai  one  v.  State,  49  Ga.  217. 
See,  also,  Fallon  v.  State,  5  Ga.  App.  663,  63 
S.  B.  806.  We  do  not  deem  it  necessary  to 
give  the  evidence  or  the  statement  In  detail. 
It  Is  enough  to  state  our  conclusion.  The 
evidence  demanded  a  verdict  of  murder;  and 
the  statement  of  the  defendant,  even  if  be- 
lieved by  the  jury,  shows  no  fact,  or  reason- 
able inference  from  facts,  to  justify  or  war- 
rant an  acquittal.  The  defendant  therefore, 
is  not  in  a  position  to  demand  another  trial. 
He  cannot  be  heard  to  complain  of  a  verdict 
strongly  on  the  side  of  mercy,  and  more  fa- 
vorable to  him  than  was  authorized  by  law, 
under  the  evidence  or  his  statement  Rob- 
inson V.  State,  109  Ga.  506,  34  S.  B.  1017. 
The  opinion  of  the  evidence  expressed  above 
makes  it  unnecessary  to  consider  or  decide 
any  of  the  objections  made  to  the  charge  of 
the  court  If  there  were  any  inaccuracies, 
they  were  harmless. 

Judgment  affirmed. 

On  Rehearing. 

POWELL,  J.  At  the  rehdition  of  the  orig- 
inal opinion  in  this  case,  I  intended  to  mark 
myself  as  specially  concurring,  but  neglected 
to  do  so.  While  I  do  not  fully  agree  to  all 
that  is  there  said,  I  cannot  escape  the  con- 
clusion that  the  judgment  of  affirmance  is 
correct;  and  it  Is  deemed  expedient  that  I 
express  on  the  application  for  rtoearing  the 
views  which  to  my  mind  seem  controlling  In 
the  case.  And  I  am  authorized  to  state  that 
my  colleagues  agree  with  me  as  to  the  prin- 
ciples here  announced. 

The  reason  that  this  court  should  not  grant 
a  new  trial  in  this  case  Is,  not  that  the  rec- 
ord does  not  show  error,  but  because,  in  our 
sincere  opinion,  the  error  shown  is,  so  far 
as  the  complaining  party  is  concerned,  harm- 
less.   The  jury  in  every  case  ought  to  fol- 
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low  the  charge  of  the  court  as  to  the  law. 
It  is  error  for  them  not  to  do  so;  but 
whether  a  party  will  be  allowed  successfully 
to  claim  a  new  trial  on  account  of  the  jury's 
delinquency  in  this  respect  depends  upon 
whether  any  legal  hurt  was  to  him  thereby 
occasioned.  If  the  Jury's  departure  from 
the  law  as  gi7en  in  charge  has  been  solely 
and  unequivocally  In  the  direction  of  favor- 
ing the  complaining  party,  it  is  not  only 
fair  and  proper  that  he  should  not  be  allowed 
successfully  to  assign  error  therefor,  but  we 
are  sure  that  the  uniform  usage  of  the  courts 
forbids  that  he  should  do  so. 

In  this  case,  if  there  were  any  fair  theory 
of  the  evidence  or  of  the  defendant's  state- 
ment upon  which  an  upright  and  intelligent 
jury  could  acquit  him  under  the  law,  the 
verdict  of  manslaughter  should  be  set  aside. 
But  there  are  only  three  classes  of  homi- 
cide— murder,  manslaughter,  and  Justifiable 
or  excusable  homicide.  There  is  no  contri- 
tion that  there  was  not  a  homicide;  and  in 
our  judgment  there  was  no  rational  view  of 
the  evidence  (including  the  defendant's  state- 
ment) from  which  it  could  be  said  that  the 
killing  was  justifiable  or  excusable.  The  ver- 
dict was  for  manslaughter.  As  an  upright 
and  intelligent  jury  could  not  acquit  under 
the  most  favorable  view  of  the  facts  as  ap- 
plied to  the  law,  it  follows' from  logical  ne- 
cessity, that  unless  the  defendant  was  guilty 
of  manslaughter  (the  olfense  of  which  he 
was  convicted)  he  was  guilty  of  murder,  and 
that  the  only  result  flowing  from  the  error 
of  the  jury  in  finding  manslaughter,  when 
they  had  not  been  given  that  offense  in 
charge,  was  that  the  defendant  was  found 
guilty  of  the  lower  of  the  two  offenses  re- 
maining In  the  case;  and  we  cannot  con- 
cede that  he  should  be  allowed  successfully 
to  assert  such  an  error  as  a  reason  for  sus- 
taining his  motion  for  a  new  trial.  It  can- 
not reasonably  be  the  duty  of  the  court  to 
order  a  new  Mai  of  the  case  to  see  if  anoth- 
er jury  would  acquit,  when,  under  the  law 
and  the  facts,  no  such  verdict  could  proper- 
ly be  rendered.  The  end  and  object  of  courts 
is  to  give  opportunity  that  Justice  may  be 
judicially  administered.  In  our  opinion  they 
have  no  duty  resting  upon  them  of  taking 
any  affirmative  step,  even  in  favor  of  a  de- 
fendant in  a  criminal  case,  which  could  have 
no  other  apparent  object  than  to  give  the 
party  an  opportunity  to  see  if  the  Jury  could 
not  be  Induced  to  render  a  verdict  which  nei- 
ther the  law  nor  any  reasonable  construction 
of  the  facts  would  authorize. 

We  understand  that  in  all  cases  an  error 
(however  egregious)  pertaining  to  the  trial 
of' the  case  Is  to  be  considered  as  harmless 
when,  if  the  error  had  not  been  committed, 
the  complaining  party  could  not,  under  the 
application  of  the  law  to  the  most  favorable 
theory  of  the  evidence  (including  the  defend- 
ant's statement  in  a  criminal  case),  have  been 
properly  awarded  a  more  favorable  verdict. 
The  suggestion  of  able  counsel  for  the  plain* 


tiff  In  error  is  that  this  Is  in  effect  what 
was  held  in  Perry's  Case,  102  Ga.  365,  30  S. 
E.  933,  and  Luby's  Case,  102  Ga.  683,  2»  8. 
E.  404,  both  of  which  cases  were  overruled 
in  Glover  v.  State,  128  Ga.  1,  7,  57  S.  B. 
101.  We  heartily  agree  with  them  that  the 
Glover  Case  correctly  states  the  law,  and 
that  the  Luby  Case  and  the  Perry 'Case  were 
so  strikingly  wrong  In  principle  as  to  cause 
their  prompt  overruling  when  they  were 
subsequently  reviewed.  But  we  are  not  will- 
ing to  concede  that  the  present  ruling  is  any 
reiteration  of  the  erroneous  features  of  the 
two  cases  criticised.  In  each  of  those  cases 
the  evidence  was  conflicting,  and,  while  it 
was  sufficient  to  authorize  the  conviction  of 
murder  and  the  assessment  of  the  death 
penalty,  did  not  demand  that  verdict,  and  on 
an  errorless  trial  the  defendant  might,  under 
the  law  and  the  evidence,  have  been  properly 
awarded  a  more  favorable  verdict  Hoice 
the  errors  in  those  cases  were  not  harmless 
within  the  rule  above  announced. 

Able  counsel  for  the  plaintiff  in  error,  In 
their  strenuous  motion  for  a  rehearing,  take 
as  a  text,  so  to  speak,  the  following  ques- 
tions, which  they  place  upon  the  title  page 
of  their  written  motion,  as  filed:  (1)  "Can  a 
legal  verdict  be  rendered  on  the  diluted  is- 
sue, when  no  charge  of  the  court  is  given?" 
If  the  word  **legal"  is  used  In  contrast  to 
"erroneous,"  we  answer,  "No;"  but,  if  used 
in  absolute  or  formal  sense,  we  answer, 
"Yes."  (2)  "In  other  words,"  they  ask,  "are 
jurors  night-riders,  Ku-Klux  Klans,  or  vigi- 
lance committees,  each  enforcing  his  own 
idea  of  justice,  regardless  of  the  law  of  the 
land?"  And  to  this  question  we  answer, 
"Undoubtedly,  no."  And  then  they  ask:  (3) 
"When  no  charge  whatever  is  given  to  con- 
trol the  jury  in  their  deliberations  on  the 
disputed  issue,  and  when  not  even  a  def- 
inition of  the  offense  of  which  they  convicted 
the  man  is  given  to  the  jury,  either  in  the 
indictipent  or  charge  of  the  court,  will  the 
appellate  court  refuse  a  new  trial,  merely 
because  the  judges  think  the  evidence  sup- 
ports the  verdict?"  Again  we  answer,  *No." 
But  we  do  unhesitatingly  say  that,  while  the 
Judges  of  the  reviewing  court  have  no  power 
whatever  to  decide  disputes  of  fact,  th^ 
nevertheless  have  the  undoubted  power,  and, 
when  the  case  authorizes  it,  the  dtity,  of  as- 
certaining whether  a  given  state  of  facts  is 
sufficient,  taken  in  its  strongest  view,  to  au- 
thorize this  or  that  legal  result  It  Is  also 
within  the  province  of  the  reviewing  court 
to  examine  the  evidence,  to  see  whether  any 
alleged  error  was  or  was  not  harmful  to  the 
complaining  party;  for  error  without  pos^ 
siblllty  of  injury  will  not  justify  a  reversal 
by  a  reviewing  court,  howev^  limited  Its 
power  over  the  facts.  And  lastly  they  ask: 
"In  other  words,  can  the  appellate  court 
make  a  verdict — try  the  case— or  is  Its  duty 
confined  to  the  'correction  of  errors  In  law 
and  in  equity'  in  the  court  below?  Does  the 
appellate  court  give  judgment  on  the  case 
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itself,  or  does  It  give  judgment  on  the  ques- 
tion whether  the  lower  coart  properly  tried 
the  case?"  The  Constitatlon  limits  the  ju- 
risdiction of  this  court  to  '^correction  of  er- 
rors in  law,"  and  gives  It  no  jurisdiction 
over  the  issues  of  fact;  but  these  powers  are 
to  be  exercised  In  accordance  with  the  estab- 
lished rules  of  judicial  procedure,  and  one 
of  these  rules  is  that  error  without  injury 
will  not  work  a  reversaL  We  do  not  under- 
stand the  Constituticm  to  mean  that  we  must 
order  a  retrial  of  every  case  wherein  we  find 
that  some  abstract  error  has  been  committed. 

The  very  earnestness  with  which  counsel 
have  presented  their  points  in  the  applica- 
tion for  rehearing,  our  knowledge  of  their 
personal  and  professional  fairness  and  abili- 
ty, and  our  belief  in  the  perfect  sincerity 
with  which  they  insist  that  our  judgment  is 
wrong,  have  caused  us  to  carefully  look  into 
the  matter  again.  Law  and  common  sense 
both  seem  to  support  us  in  the  proposition 
that  if  the  state's  testimony  showed  un- 
equivocally that  the  homicide  was  murder, 
and  the  defendant  set  up  no  facts  showing 
legal  justification,  he  cannot  complain  of  a 
verdict  of  voluntary  manslaughter,  though 
that  verdict  was  erroneous,  because  contrary 
to  the  charge  of  the  court.  But  it  is  insisted 
that  the  evidence  was  not  in  this  condition 
—that  under  the  defendant's  statement  the 
jury  might  have  found  him  justifiable.  If 
this  were  so,  there  ought  to  be  a  new  trial. 
The  evidence  for  the  state,  as  well  as  the 
statement  of  the  defendant  (for  he  Intro- 
duced no  evidence),  showed  much  moral  miti- 
gation for  the  homicide.  The  deceased  evi- 
dently did  much  to  provoke  the  killing,  by 
his  unreasonably  abusive  and  taunting  lan- 
guage addressed  to  the  defendant;  but,  un- 
der the  law,  none  of  these  things  justify  a 
homicide. 

Under  the  defendants  statement,  he  and 
another  man  had  had  a  difficulty  in  the  store 
of  the  deceased.  The  other  man  went  off 
for  a  weapon.  The  defendant  went  out  to 
his  buggy  in  front  of  the  store,  and  put  shells 
into  his  double-barreled  gun,  and  brought  it 
inside  the  store,  and  set  It  down  near  the 
door*  The  deceased  told  the  defendant  to 
get  out  The  defendant  took  his  gun  and 
went  out  The  deceased  began  to  curse  the 
defendant,  employing  very  vile  and  abusive 
language.  The  defendant  remonstrated  with 
him,  begging  him  to  desist  from  his  abuse, 
and  telling  him:  "I  don't  want  to  hurt  you. 
I  am  a  friend  to  you.  I  didn't  load  my  gun 
to  hurt  you."  An  outsider  intervened,  and, 
putting  his  hand  on  the  shoulder  of  the  de- 
ceased, asked  him  to  quit  cursing  the  defend- 
ant The  deceased,  who  was  walking  with  a 
crutch,  drew  it  back  as  if  he  would  hit  this 
outsider,  and  then  turned  to  the  defendant, 
saying:  "You  Qod  damn  cowardly  son  of  a 
bitch,  you  needn't  bother  about  shooting  any 
one  else;  here,  shoot  mel"  As  to  what  then 
occnrredt  we  quote  the  defendant's  statement 
literally:  ^And  he  changed  his  crutch  to  the 


other  hand,  and  put  his  hand  in  his  pocket. 
I  grabbed  my  gun  and  shot  him.  When  I 
shot  him,  I  had  a  carbuncle  qm  my  neck, 
and  I  couldn't  get  my  neck  around.  I  had 
on  my  overcoat  and  everything  when  I  shot 
him.  I  just  took  and  throwed  my  gun  down, 
and  cocked  the  other  barrel,  and  shot  him 
again.  I  didn't  know  whether  I  hit  him  the 
first  time  or  not  I  was  looking  for  him  to 
shoot  me  every  minute.  I  knew  he  had  a 
pistol  at  the  time.  He  had  it  In  the  store. 
He  carried  it  to  town  with  him,  and  he  car- 
ried it  back  with  him ;  and  when  I  shot  the 
second  time,  saw  him  drop  the  crutch  right 
inside  the  door,  I  saw  the  crutch  fall." 

Did  this  set  up  a  case  of  justifiable  homi- 
cide? The  deceased  used  abusive  language; 
and  the  placing  of  his  hand  in  his  pocket 
may  be  construed  as  a  menace.  Compare 
Malone  v.  State,  49  6a.  217.  But  words  and 
menaces  alone  do  not  justify.  The  deceased 
in  fact  had  no  pistol,  but  the  defendant 
thought  that  he  had  oncL  He  therefore  re- 
lied upon  the  doctrine  of  apparent  self-de- 
fense— a  perfectly  sound  defense  when  the 
facts  justify  it  Words  and  menaces,  while 
not  suflSdent  per  se  to  justify,  may*  under 
peculiar  circumstances  constitute  such  an  ap- 
parent state  of  danger  as  to  arouse  reason- 
able fears.  But  as  was  said  in  the  leading 
case  on  this  subject,  as  to  reasonable  fears 
generated  by  words  or  menaces,  justifying 
a  homicide:  '*There  must  be  more  than  mere 
verbal  threats.  The  means  of  inflicting  the 
threatened  injury  must  apparently  be  at 
hand,  and  ^ere  must  be  some  manifestation 
of  an  intention  to  Inflict  the  Injury  presently." 
Gumming  v.  State,  99  Ga.  662,  664,  27  S.  B. 
177.  In  the  present  case  the  deceased  was 
not  threatening  to  shoot  He  did  not  draw. 
He  did  not  manifest  a  present  intention  of 
shooting.  He  merely  put  his  hand  to  his 
pocket,  where  the  defendant  thought  he  had 
a  pistol,  and  invited  the  defendant  to  shoot 
him — ^the  act  and  the  word  probably  consti- 
tuting an  apparent  invitation  from  the  de- 
ceased to  the  defendant  to  engage  in  a  com- 
bat with  deadly  weapons.  As  the  defendant 
accepted  the  apparent  invitation,  the  writer 
thinks  that  in  this  view  of  the  evidence  the 
homicide  was  manslaughter.  See  Roberts  v. 
State,  65  Ga.  431,  436  (bottom  page).  As  is 
said  in  the  Roberts  Case,  supra:  ''The  mere 
show  of  a  deadly  vreapon,  without  more, 
would  not  produce  an  exigency  to  justify  a 
homicide,"  and  much  less  would  it  produce 
such  an  exigency  for  the  deceased  merely 
to  put  his  hand  into  his  pocket  and  upon  a 
weapon  there  (for  we  may  treat  the  case  as 
if  the  deceased  actually  had  the  weapon), 
not  with  a  threat  that  he  would  shoot  the 
defendant,  but  with  an  invitation  to  the  de- 
fendant, who  was  presently  possessed  with 
a  loaded  gun,  to  begin  the  shooting.  The 
Malone  Case,  supra,  the  Roberts  Case,  supra, 
the  Fallon  Case,  5  Ga.  App.  663,  63  8.  E. 
806,  besides  others,  seem  to  justify  us  in 
saying  that  as  a  matter  of  law  the  defendant 
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did  not  set  up  a  state  of  facts  which  justified 
him,  and,  on  the  contrary,  admitted  such  a' 
state  of  facts  that  the  Jurors  were  under 
their  oaths  bound  to  convict  him  of  either 
murder  or  manslaughter.  We  all  agree  that 
the  defendant,  throughout  the  whole  transac- 
tion, except  in  his  final  act  of  homicide, 
acted  in  mu<^  better  spirit  than  did  the  de- 
ceased. He  was  much  provoked,  but  not  le- 
gally Justified. 

Nothing  herein  conflicts  with  the  oft-re- 
peated proposition  that  if  the  evidence  of  the 
state  shows  murder,  and  that  of  the  defend- 
ant shows  Justification,  or  denies  the  homi- 
cide, and  there  is  no  middle  ground,  a  ver- 
dict of  manslaughter  will  not  be  allowed  to 
stand.  This  case  is  within  the  rule  an- 
nounced in  Carver  v.  State,  105  Ga.  461,  SO 
S.  E.  433,  a  case  differing  from  this  one 
only  in  the  fact  that  the  error  there  con- 
sisted in  the  court's  submitting  manslaughter 
to  the  Jury,  while  the  error  here  is  that  the 
Jury  acted  without  the  instruction.  In  that 
case  it  was  held:  "Though  a  charge  upon 
the  law  of  voluntary  manslaughter  was  bare- 
ly warranted,  the  fact  that  such  a  charge 
was  given  does  not,  in  the  present  case,  pre- 
sent any  reason  for  granting  the  accused, 
who  was  convicted  of  this  offense,  a  new  trial; 
for  the  state's  evidence  made  against  him  a 
case  of  murder,  and  there  was  no  testimony 
which  would  have  Justified  an  acquittal. 
The  homicide  being  manifestly  felonious, 
and  the  verdict  being  the  most  favorable  to 
the  accused  which  could,  in  any  view  of  the 
case,  have  been  rendered,  he  was  not  in- 
jured by  an  instruction  which  afforded  the 
Jury  an  opportunity  to  thus  grade  the  crime." 

We  feel  it  our  duty  to  deny  the  rehearing. 


(7  Ga.  App.  839) 

LANHAM  V.  PRESLE)Y.     (No.  2,314.) 

(Court  of  Appeals  of  Georgia.     June  14,  1910. 
On  Motion  for  Rehearing,  July  5,  1910.) 

(Syllabut  by  the  Court.) 

Appeal  and  £}bbob  (S  5S8*)— Review— Brief 
OF  Evidence. 

There  being  no  legal  brief  of  the  evidence, 
the  errors  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2607-2610;  Dec  Dig.  8 
688.*] 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  between  J.  H.  Lanham  and  Ll  U. 
G.  Presley.  From  the  Judgment,  Lanham 
brings  error.    Affirmed. 

Dean  &  Dean,  Nathan  Harris,  and  Mundy 
&  Mundy,  for  plaintiff  in  error.  Lipscomb, 
Willingham  &,  Doyal  and  Maddoz  &  Doyal, 
for  defendant  in  error. 

POWELL,  J.  It  is  with  no  little  reluctance 
that  we  give  this  case  the  turn  we  are  about 
to  give  it.     It  Involves  at  least  two  pretty 


points,  not  new  points  In  the  strict  sense,  for 
they  are  merely  old  acquaintances  in  new 
dress,  and  yet  attractive.  Judges  are  human, 
of  course,  and  when  we  see  a  pretty  point, 
and  have  studied  it,  we  feel  a  disappoint- 
ment in  being  deprived  by  any  reason  from 
the  privilege  of  having  our  say  on  the  sub- 
ject So,  if  we  Justly  could  refuse  to  do  so, 
we  would  not  notice  the  condition  of  the 
so-called  brief  of  the  evidence ;  but  the 
prime,  cardinal  essential  of  Jurldic  Justice  is 
expressed  In  the  homely  colloquialism,  "Feed 
everybody  out  of  the  same  spoon,"  and  to 
apply  the  same  law  to  this  case  that  we  have 
been  applying  to  others  constrains  us  to  hold 
that  there  is  no  legal  brief  of  the  evidence, 
and  that,  therefore,  the  exceptions  and  the 
interesting  questions  made  in  them  cannot 
be  considered.  Of  what  Is  called  the  brief 
of  the  evidence  in  the  record,  the  portion  re- 
lating to  wholly  immaterial  matters  is  the 
major  part.  The  history  of  a  transaction 
wholly. foreign  to  the  points  presented  is  set 
out  in  full,  is  repeated,  and  then  reiterated 
time  and  again.  Other  immaterial  matters 
are  set  out  at  great  length.  Hidden  in  all 
this  mass  of  surplusage,  the  evidence  that 
elucidates  the  points  may  be  found,  if  dili- 
gent search  is  made.  It  is  plain  that  counsel, 
Instead  of  making  such  a  brief  of  the  evi- 
dence as  is  required  by  section  5488  of  the 
Civil  Code  of  1895,  took  the  stenographer's 
report  of  the  trial  and  added  to  it  a  brief  of 
the  documentary  evidence. 

There  is  nothing  difficult  in  complying  with 
the  law  on  this  subject  This  court  is  not 
enforcing  the  statute  captiously.  It  Is  not 
mere  length  that  offends  against  the  statute. 
We  have  had  before  us  this  week  a  record  in 
which  the  brief  of  the  evidence  extends 
through  more  than  100  pages  of  compact 
typewritten  matter,  and  yet  that  brief  of  the 
evidence  substantially  complies  with  the  law 
in  letter  and  in  spirit.  We  have  been  at- 
tempting in  several  recent  cases  to  stress  the 
fact  that  we  cannot,  without  violating  the 
law,  waive  the  failure  of  counsel  to  brief  the 
evidence.  In  the  present  Instance  the  neg- 
lect to  comply  with  the  statutory  require- 
ment Is  palpable.  See,  on  the  subject  gen- 
erally. Southern  Ry.  Co.  v.  Waffoid,  7  Ga. 
App.  652,  67  S.  B.  8S1;  Powers  ▼.  Central 
of  Georgia  Ry.  Co.,  7  Oa.  App.  673»  07  S.  SL 
831;  General  Accident  Corp.  v.  Turner,  7  Ga. 
App.  679,  67  S.  B.  832;  Johnson  ▼.  Doui^ass 
Co.,  6  Ga.  App.  681,  65  S.  E.  719,  and  cita- 
tions ;  Oconee  Oil  Co.  ▼.  Planters'  Oil  Co.,  6 
Ga.  App.  413,  65  S.  B.  144;  Knox  v.  Ter- 
minal Ry.  Co.,  6  Ga.  App.  385,  64  S.  E.  1134 ; 
Huntley  Mfg.  Co.  v.  Nixon,  6  Ga.  App.  46, 
64  S.  B.  279;  Albany  &  N.  R.  Co.  v.  Wheeler, 
6  Ga.  App.  270,  64  S.  m  1114;  Charleston 
Ry.  Co.  V.  Attaway,  7  Ga.  App.  231,  66  S.  EL 
548;  Mayor  of  Cordele  v.  Williams,  7  Ga. 
App.  445,  67  S.  R  116. 

Judgment  affirmed. 


•For  othw  owes  see  sam«  topic  and  section  NUMBER  in  Dec  *  Am.  Dlga.  1907  to  date,  4  Reporter  Indexea 
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On  Mod^B  for  Rehearing. 

For  the  special  reasons  shown  in  the  mo- 
tion for  a  rehearing,  we  would  ordinarily 
be  Inclined  to  grant  the  rehearing.  How- 
ever, it  is  the  precedent  not  to  grant  a  re- 
hearing where  the  judgment,  irrespective  of 
the  applicability  of  the  particular  reason 
given  in  the  original  decision,  would  be  the 
same.  Carreker  v.  Thornton,  1  Ga«  App. 
508,  511,  57  S.  B.  98a  In  this  case,  on  a  con- 
sideration of  the  merits,  we  had  reached  the 
conclusion  that  the  case  should  be  affirmed, 
before  we  decided  to  affirm  it  for  the  tech- 
nical reason  expressed  in  the  opinion. 

Therefore  the  rehearing  is  denied. 

C7  Qa.  Apik.  841) 

DEARISO  et  al.  ▼.  FIRST  NAT.  BANK  OF 

SYLVESTER.     (No.  2,335.) 

(Court  of  Appeals  of  Georgia.     June  14,  1910. 

Rehearing  Denied  July  5,  1910.) 

(Syllahui  ly  the  Court.) 

1.  bxsoution  (§  154*)  —  fobeolosubx  of 
Chattel  Mobtgagk— Fobthcomino  Bond- 
Satisfaction. 

Two  mortgages  of  different  dates  held  by 
the  same  mortgagee  covered  the  same  three 
mules.  The  mortgagee  foreclosed  the  senior 
mortgage  and  had  the  three  mules  seized  under 
execution.  An  affidavit  of  illegality  was  in- 
terposed by  the  defendant  in  the  mortgage  fi. 
fa.,  and  upon  his  giving  a  forthcoming  bond 
the  sheriff  left  the  three  mules  in  his  posses- 
sion. Subsequently  the  mortgagee  foreclosed 
the  Junior  mortgage  and  had  the  sheriff  to 
seise  under  execution  two  of  the  mules,  take 
them  from  the  possession  of  the  defendant,  and 
sell  them ;  and  the  proceeds  were  applied  as  a 
credit  on  the  junior  mortgage  fi.  fa.  lleld,  that 
the  act  of  the  mortgage  creditor  amounted  to  a 
satisfaction  of  the  bond  as  to  the  production  of 
the  two  mules,  but  the  bond  still  remained 
binding  as  to  one  mule,  and  the  sureties  thereon 
were  liable  pro  tan  to  for  a  breach  thereof. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  88  421,  424 ;    Dec  Dig.  8  154.*] 

(Additional  8yttahu»  hy  Editorial  Btaif.) 

2.  PWNCIPAL  AND  SUBETT  (§  110*)  —  DlB- 
OHABOE  OF  &C7BET7. 

Both  at  common  law  and  under  the  ex- 
press provisions  of  Civ.  Code.  1895^  8  2972,  any 
act  of  the  creditor,  either  before  or  after  judg- 
ment against  the  principal,  which  injures  the 
snrsty,  or  increases  his  risk,  or  exposes  him  to 
greater  liability,  will  discharge  him. 

[EM.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  8  223;  Dec.  Dig.  § 
110.*] 

Error  from  City  Court  of  Sylvester;  J.  B. 
Williamson,  Judge. 

Action  by  the  First  National  Bank  of  Syl- 
Teeter  against  R.  L.  Deariso  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Polhill  ft  Foy  and  R.  S,  Foy,  for  plaintiffs 
In  error.  Claude  Payton  and  C.  B.  Hay,  for 
defendant  in  error. 

HILL,  a  J.  The  First  National  Bank  of 
Sylvester  held  two  chattel  mortgages  corer- 


Ing  the  same  property,  vis.,  three  mules.  It 
foreclosed  the  senior  mortgage  and  caused  a- 
fi.  fa.  issued  thereon  to  be  levied  upon  the 
three  mules.  The  defendant  in  the  mortgage 
fi.  fa.  filed  an  affidavit  of  illegality,  and  on 
his  giving  a  forthcoming  bond  for  the  prop- 
erty levied  upon  the  sheriff  left  the  property 
in  his  possession.  Subsequently  the  bank 
caused  its  Junior  mortgage  to  be  also  fore- 
closed, and  under  the  fi.  fa.  issued  thereon 
two  of  the  three  mules  were  seized  by  the 
sheriff  and  sold,  and  the  proceeds  were  ap- 
plied as  a  credit  on  the  junior  mortgage  fi.  fa. 
The  aflldavit  of  Illegality  having  been  dis- 
missed, the  sheriff  advertised  the  three  mules 
for  sale,  under  the  levy  made  by  virtue  of 
the  execution  issued  on  the  foreclosure  of  the 
senior  mortgage,  and,  on  failure  of  the  prin- 
cipal and  the  sureties  on  the  forthcoming 
bond  to  produce  any  one  of  the  mules  at  the 
time  and  place  of  sale  as  required  by  the 
terms  of  the  bond,  the  present  suit  was 
brought  on  the  bond  by  the  bank  against 
both  principal  and  sureties. 

On  the  trial  it  was  contended  by  the  sure- 
ties that  the  act  of  the  mortgage  creditor,  the 
bank,  in  foreclosing  the  Junior  mortgage  and 
seizing  and  selling  two  of  the  mules  that 
were  covered  by  the  forthcoming  bond  and 
applying  the  proceeds  of  the  sale,  not  to  the 
senior  mortgage,  but  to  the  Junior  mortgage, 
increased  their  risk  as  sureties  on  the  forth- 
coming bond,  and  released  and  discharged 
them  from  all  further  liability  thereon.  The 
view  entertained  by  the  trial  court  was  that 
the  acts  of  the  mortgage  creditor  only  releas- 
ed the  sureties  pro  tanto — ^that  Is,  to  the  ex- 
tent of  the  value  of  the  two  mules  which  had 
been  seized  and  sold  under  the  foreclosure 
of  the  Junior  mortgage — and  that  it  did  not 
release  the  principal  in  the  forthcoming  bond 
and  his  sureties  from  their  obligation  to  de- 
liver according  to  the  terms  and  condition  of 
their  bond  the  third  mule  at  the  time  and 
place  of  sale.  The  only  question  in  the  case, 
therefore,  is  whether  this  view  of  the  court 
was  correct,  er  whether  the  conddct  of  the 
mortgage  creditor  above  stated  did  not  fully 
release  the  sureties  from  the  obligation  of 
the  forthcoming  bond. 

Section  2972  of  the  Civil  Code  provides 
(and  this  is  the  general  law  on  the  subject) 
that  "any  act  of  the  creditor,  either  before 
or  after  Judgment  against  the  principal, 
which  injures  the  surety  or  increases  his  risk 
or  exposes  him  to  greater  liability,  will  dis- 
charge him."  The  mortgage  creditor  had  the 
right  to  foreclose  the  Junior  mortgage  and 
to  sell  the  property  covered  thereby,  although 
it  had  been  previously  seized  under  the  fore 
closure  of  the  senior  mortgage  and  was  left 
in  the  possession  of  the  defendant  subject  to 
his  forthcoming  bond.  But  when  he  had  the 
sheriff  to  take  from  the  possession  of  the  de 
fendant  two  of  the  mules  and  sell  them  un- 
der the  Junior  mortgage  fi.  fa.,  he  made  it 
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impossible  for  the  principal  In  the  bond  to 
comply  with  its  terms  In  so  far  as  a  produc- 
tion of  the  two  mulee  was  concerned  at  the 
time  and  place  of  sale,  or  when  required  by 
the  sheriff.  This  amounted  to  a  satisfaction 
of  the  bond  as  to  the  two  mules;  but  it  was 
still  binding  upon  the  principal  and  the  sure- 
ties as  to  the  third  mule,  and  a  breadi  of  the 
bond  as  to  this  mule  would  render  the  sure- 
ties liable  pro  tanto — that  is,  to  the  extent  of 
the  value  of  the  one  mule. 

The  Jury  found  a  verdict  against  the  de- 
fendants for  the  proven  value  of  this  one 
mule,  and  we  think  this  verdict  was  in  ac- 
cordance with  the  spirit,  if  not  with  the  let- 
ter, of  the  Ck>de  section,  supra. 

Judgment  affirmed. 


(7  Ga.  App.  778) 

WATTERS  V.  WELDS.    (No.  2,347.) 
(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(SyUahus  by  the  Court.) 

Attorney    and    Client    (8    186*)  — Lien  — 

Waiver. 

A.  sued  B.  in  a  justice's  court,  and  pend- 
ing the  suit  C.  garnished  B.,  requiring  him  to 
answer  what  he  owed  A.  B.  answered,  denying 
indebtedness  to  A.,  and  C.  traversed  the  an- 
sw^er.  A.  sabsequently  obtained  a  judgment 
against  B.,  and  A.*s  attorneys  instructed  the  j\x»- 
tice  to  enter  a  judgment  in  favor  of  C.  against 
B.  for  the  amount  of  the  judgment  which  A. 
had  obtained  against  B.,  and  B.  paid  C.'s  judg- 
ment Held:  (1)  The  payment  bv  B.  of  C.'s 
judgment  discharged  him  from  liability  on  the 
judgment  against  him  in  favor  of  A.  (2)  The 
judgment  in  favor  of  A.  against  B.  having  been 
satisfied,  the  execution  issued  thereon  could  not 
be  enforced  against  B.  for  the  benefit  of  A.'s 
attorneys.  (3)  A.*s  attorneys  having  directed 
that  judgment  be  entered  in  favor  of  U.  against 
B.  for  the  full  amount  of  the  judgment  which 
A.  had  recovered  against  B.,  they  were  estopped 
from  enforcing  A.^8  judgment  against  B.  for 
fees. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  8  186.*] 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  ,by  C.  H.  Wells  against  A.  W.  Wai- 
ters. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

R.  A.  Denny  and  Nathan  Harris,  for 
plaintiff  in  error.  Geo.  A.  H.  Harris  &  Son, 
for  defendant  in  error. 

HILL,  C.  J.  An  execution  from  a  justice's 
court  in  favor  of  Wells  against  Watters  was 
levied  on  personal  property.  Watters  filed 
an  aflldavit  of  illegality,  setting  up  payment 
of  the  fl.  fa.  Upon  the  trial  it  appeared  that, 
pending  the  suit  brought  by  Wells  against 
Watters  in  the  justice's  court,  and  before 
judgment  had  been  obtained  therein  against 
Watters,  Doss  bad  garnishment  proceedings 
served  on  Watters.  requiring  him  to  answer 
what  he  owed  Wells.  Watters  answered  the 
garnishment,  denying  indebtedness,  and  this 
answer  was  traversed  by  Doss.    Subsequent- 


f  ly  a  judgment  was  entfured  Jin  tbe  suit  by 
Wells  against  Watters  for  $71.93.  After  this 
judgment,  which  concluded  the  issue  on  the 
garnishment  in  favor  of  the  traverse.  Wells' 
attorney  instructed  the  justice  of  the  peace 
to  enter  a  judgment  In  favor  of  Doss,  gar- 
nishing creditor,  against  Watters,  for  the 
full  amount  of  the  judgment  In  favor  of 
Wells  and  against  Watters,  and  judgment 
was  thereupon  entered  in  favor  of  Doss 
against  Watters  for  $71.93.  After  this  pay- 
ment the  fi.  fa.  of  Wells  against  Watters  was 
levied  for  **the  purpose  only  of  prosecuting 
the  levy  for  the  attorney's  fees  in  the  case, 
and  the  court  instructed  the  jury  to  find  for 
Wells,  for  the  use  of  his  attorneys,  the  sum 
of  $20,  and  Watters*  motion  for  a  new  trial 
was  overruled,  and  he  excepts. 

Watters,  having  paid  the  principal  and  In- 
terest on  the  Doss  Judgment,  claimed  that  it 
satisfied  the  principal  and  Interest  of  the 
Wells  judgment  In  other  words,  he  insisted 
that  there  had  been  no  settlement  by  him  of 
the  fl.  fa.  with  Wells,  hut  that  the  payment 
of  the  judgment  in  favor  of  the  garnishee  by 
him  fully  satisfied  the  judgment  in  favor  of 
Wells  against  him;  or  to  express  it  different- 
ly, he  claimed  that  he  had  simply  set  off  one 
judgment  against  the  other,  and  that  this 
he  had  a  right  to  do.  He  also  insisted  that, 
as  the  judgment  in  favor  of  the  garnishee 
was  entered  against  him  by  direction  of 
Wells'  attorneys,  the  attorneys  were  estopped 
from  enforcing  the  judgment  in  favor  of 
Wells  against  him  for  their  fee.  Section 
2814  of  the  Civil  Code  of  1895  prohibits  the 
settlement  of  a  fl.  fa.  or  judgment  by  the  de- 
fendant with  the  plaintiff  in  fi.  fa.,  so  as  to 
defeat  the  fees  of  the  attorneys  for  the  plain- 
tiff ;  but  under  the  facts  of  this  case  it  seems 
tq  us  that  Watters,  defendant  in  fl.  fa.  in  the 
suit  of  Wells,  did  not  settle  the  fl.  fa.  with 
Wells.  Watters  owed  wells,  and  Wells  owed 
Doss.  Watters,  by  consent  of  Wells'  attor- 
neys, paid  the  debt  which  Wells  owed  to 
Doss,  garnishing  creditor.  Under  the  facts 
of  this  case,  Watters,  the  defendant  in  fl. 
fa.,  was  compelled  at  his  peril  to  settle  the 
garnishment  debt,  and  the  payment  by  lilm 
of  the  judgment  for  that  debt  was  a  complete 
satisfaction  of  the  judgment  in  favor  of 
Wells,  the  original  plaintiff  in  fl.  fa.  We 
think  the  case  is  controlled  by  the  principle, 
announced  in  Langston  v.  Roby,  68  Ga.  406, 
that  "while  parties  cannot  settle  a  judgment, 
so  as  to  avoid  the  lien  of  the  plaintiff's  at- 
torney for  his  fee,  yet  the  right  of  setting 
off  one  judgment  against  another  is  conferred 
by  express  statute,  and  may  be  exercised, 
although  the  practical  result  may  be  an  ex- 
tlngruishment  of  such  judgment  in  whole  or 
in  part,  and  thereby  the  attorney  may  lose 
the  power  of  enforcing  it  for  his  fee."  See, 
also,  Smith  v.  Evans,  110  Ga.  53C,  35  S.  B, 
633. 

We  think,  also,  that  the  attorney  for  Wella 


•For  other  cases  see  same  topie  and  section  NUMBER  In  Dec.  4  Am.  Digs.  1807  to  date,  A  Reporter  Ind«c«a 
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was  estopped  from  prosecatlng  the  fl.  fa. 
against  Wattera  for  his  fee,  because  he  had 
himself  directed  the  justice  to  enter  judg- 
ment in  favor  of  Doss,  the  gamishlng  cred- 
itor, against  Wattera,  for  the  full  amount  due 
from  Watters  to  Wells.  This  was  in  effect 
a  payment  by  Watters  of  the  Wells  fl.  fa. 
against  him  under  the  direction  of  Well's  at- 
torney. The  judgment  in  favor  of  Wells 
against  Watters  having  thus  been  paid  by 
Watters,  in  the  payment  by  him  of  Doss' 
claim  against  Wells,  the  fl.  fa.  issued  there- 
on could  not  be  prosecuted  for  any  purpose. 
Judgment  reversed. 


<7  Oa.  App.  W} 

SHEIPPAKD  V.    DANIEL   MILLER   CO. 

DANIEL  MILLER   GO.   v.    SHEPPARD. 

(Nos.  2,281,  2,327.) 

(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

{8yllahu9  hy  the  Court.) 

1.   GUABANTY    (§   7*)— ACOBPTANOE. 

Where  the  terms  of  a  proposed  guaranty 
contemplates  acceptance  thereof  only  by  an  ex- 
tension of  credit,  and,  relying  thereon,  the  cred- 
it is  actually  ^ven,  the  contract  becomes  com- 
plete and  bindm^,  and  do  notice  of  acceptance 
of  the  guaranty  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  §  9;    Dec.  Dig.  {  7.*] 

2.  GuABANTY  (§  53*)— Scope  op  Liabimtt. 

Where  an  absolute  promise  to  become  re- 
sponsible for  a  certain  amount  becomes  binding 
by  acceptance,'  the  promisor  will  be  bound  to 
the  extent  of  his  ^aranty,  although  the  credit- 
or during  the  existence  of  the  contract  may 
have  extended  credit  to  the  original  debtor  in  an 
amount  greater  than  the  sum  named  in  the 
guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  §  04;    Dea  Dig.  §  53.*] 

3.  GX7ABANTT    (I    S6*)— RECOVEBT    OF    ATTOB- 

net's  Fees. 

Where  the  undertaking  of  the  guarantor  is 
to  pay  for  goods  sold  by  the  creditor  to  the 
debtor  to  the  extent  of  a  specified  sum,  and  in 
addition  to  pay  10  per  cent,  on  the  indebtedness 
as  attorney's  fees  in  the  event  of  suit,  the 
amount  stipulated  as  attorney's  fees  is  recover- 
able from  Uie  guarantor  on  giving  the  statutory 
notice. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty, 
Dec.  Dig.  i  36.*] 

4.  Appeal  and  HhtaoB  (|  839*)  —  Review — 
Cboss-Bill  of  Exceptions. 

Where  this  court  has  juriadiction  of  the 
writ  of  error  on  a  main  bill  of  exceptions,  it 
will  consider  and  decide  all  questions  properly 
made  by  a  cross-bill  of  exceptions  although 
such  questions  may  be  interlocutonr  in  charac* 
ter,  where,  under  the  judgment  of  this  court, 
the  case  is  to  be  again  tried  in  the  court  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  839.*] 

Error  from  City  Court  of  Calhoun;  H.  M. 
Calhoun,  Judge. 

Action  hy  the  Daniel  Miller  Company 
against  E.  S.  Sheppard.  From  the  judgment, 
defendant  brings  error ;  plaintiff  filing  cross- 
exceptions.  Affirmed  on  main  bill  of  excep- 
tions, and  reversed  on  cross-bill. 


The  Daniel  Miller  Company,  a  corporation, 
sued  Sheppard  on  the  following  writing: 

"For  goods  delivered  and  to  be  delivered 
to  Fain  &  Weaver,  of  Edison,  Ga.,  debtor, 
and  for  other  valuable  considerations,  the 
undersigned  agrees  to  pay  to  Daniel  Miller 
Company,  a  corporation,  a  sum  not  exceed- 
ing fifteen  hundred  dollars  as  guarantor  for 
any  sum  or  sums  that  may  now  be  due  or 
may  hereafter  become  due  by  said  debtor  to 
the  said  corporation,  this  being  also  a  con- 
tinuing guaranty  for  such  goods  as  the  Dan- 
iel Miller  Company  shall  sell  and  deliver 
(and  it  shall  have  the  exclusive  right  to  de- 
termine what  and  when  it  shall  deliver),  or 
for  any  credit  it  may  extend  to  the  said  debt- 
or, at  any  time  from  the  date  hereof  and  aa 
long  as  this  guaranty  shall  be  in  force  and 
not  revoked  in  writing.  And  the  said  guar- 
antor agrees  to  pay  on  demand,  without  off- 
set or  delay,  to  the  said  Daniel  Miller  Com- 
pany any  part  of  said  indebtedness  hereby 
guaranteed  remaining  unpaid  at  maturity  ac- 
cording to  the  terms  thereof;  and  the  guar- 
antor hereby  waives  notice  of  nonpayment 
of  said  bill  or  bills  or  other  indebtedness  by 
said  debtor,  and  also  waives  notice  of  future 
purchases  as  long  as  this  guaranty  is  in 
force,  and  further  waives  any  right  to  re- 
quire said  corporation  to  sue  said  debtor  and 
to  exhaust  his  assets  before  demanding  pay- 
ment under  this  guaranty.  And  the  said  guar- 
antor hereby  agrees  to  pay  10  per  cent  in 
addition  to  the  sum  due  hy  said  debtor  to 
cover  costs  of  collection  and  attorney's  fees, 
with  waiver  of  exemption  and  homestead  in 
favor  of  Daniel  Miller  Company.  Witness 
our  hands  and  seals  this  March  7,  1907. 

*'[Signed]  E.  S.  Sheppard.    [Seal.] 

"Received  March  11,  1907. 

"[Signed]  Daniel  Miller  Company.** 

The  petition  allegep  an  indebtedness  of  $1,- 
500,  principal  and  interest,  and  $150  as  at- 
torney's fees,  on  the  above-stated  written  ob- 
ligation; that  the  petitioner  complied  with 
the  terms  of  the  obligation  on  its  part,  and 
furnished  and  sold  to  the  firm  of  Fain  ft 
Weaver  merchandise  in  the  sum  of  $1,500  up- 
on the  said  written  obligation  (a  bill  of  x>ar- 
ticulars  being  attached  to  the  petition) ;  and 
it  also  alleges  the  statutory  notice  as  to  at- 
torney's fees. 

The  defendant  demurred  on  the  grounds 
that  the  petition  set  forth  no  cause  of  ac- 
tion, as  the  contract  relied  upon  was  unilat- 
eral, and  not  binding  on  the  defendant;  that 
the  writing  sued  upon  was  a  mere  proposal 
of  guaranty,  calling  for  a  timely  acceptance, 
and  that  no  acceptance  is  alleged;  and  that, 
if  the  contract  ever  became  binding  at  all, 
the  guarantor  was  released  therefrom  by  the 
act  of  the  plaintiff  in  furnishing  to  the  orig- 
inal debtor  merchandise  exceeding  the  sum 
of  $1,500,  thereby  increasing  the  risk  of  the 
guarantor  as   contemplated   by   the  Instru- 


'^For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Roportor  Indoxes 
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ment  And  a  further  ground  of  demurrer  was 
urged  againat  the  right  to  recover  attorney's 
fees. 

The  court  orerruled  the  demurrer,  except 
as  to  attorney's  fees,  and  both  plaintiff  and 
defendant  excepted  to  the*  rulings  against 
them  respectively;  the  plaintiff  filing  a  cross- 
bill of  exceptions. 

Pottle  &  Glessn^,  for  plaintiff  in  error. 
Smith  &  Miller,  for  defendant  in  error. 

Hllil^  0.  J.  (after  stating  the  facts  as 
above).  1,  2.  The  questions  made  by  the 
main  bill  of  exceptions  are  so  fully  and 
clearly  covered  by  the  decision  of  Judge 
Russell,  speaking  for  this  court,  in  the  case 
of  Sheffield  v.  Whitfield,  6  Ga.  App.  762,  65 
S.  E.  807,  and  the  decisions  there  cited,  that 
it  would  seem  superfluous  to  go  over  the 
ground  therein  covered,  or  to  cite  any  other 
authorities.  As  stated  by  Mr.  Brandt:  **A11 
courts  recognize  the  principle  that  it  is 
necessary  to  the  completion  of  a  contract 
that  the  minds  of  both'  contracting  parties 
shall  meet  The  conflict  is  as  to  when  they 
have  met.  They  all  hold  that  a  mere  offer 
to  guaranty,  the  same  as  any  other  offer,  is 
not  binding  unless  accepted.  The  conflict  is 
as  to  whether  the  guarantor  must  be  noti- 
fied  of  the  acceptance  of  the  guaranty,  and 
whether  the  writing  amounts  to  an  offer  to 
guaranty  or  to  a  completed  guaranty.'*  1 
Brandt  on  Suretyship  and  Guaranty  (3d  E3d.) 
§  216.  As  was  said  by  Judge  Russell  in  the 
Sheffield  Case,  supra:  **An  offer  may  be  ac- 
cepted, either  by  a  promise  to  do  a  thing 
contemplated  tfierein,  or  by  an  actual  doing 
of  the  thing." 

In  the  present  case  the  allegation  of  the 
I)etition  is  that  the  goods  had  actually  been 
sold  and  furnished  to  the  original  debtor 
by  the  plaintiff;  In  other  words,  the  offer 
was  accepted  by  the  plaintiff  in  the  manner 
contemplated  by  the  guaranty,  to  wit,  the 
furnishing  of  goods  to  the  extent  of  $1,500. 
The  act  of  furnishing  the  goods  was  accept- 
ance of  the  guaranty,  and  this  made  the 
contract  complete  as  between  the  guarantor 
and  the  guarantee.  The  ^aranty  in  ques- 
tion covered,  not  only  goods  that  were  to 
be  sold,  but  goods  that  had  already  been 
sold.  It  is  absolute  In  its  terms,  and  there 
could  be  no  stronger  or  higher  acceptance 
by  the  plaintiff  than  by  making  sales  in  re- 
liance thereon.  As  to  any  future  sales  that 
might  be  made  under  the  guaranty,  notice 
to  the  guarantor  was  also  expressly  waived 
by  its  terms.  But,  as  above  Intimated,  we 
think  any  extended  discussion  on  the  sub- 
ject Is  rendered  wholly  unnecessary  by  the 
decision  of  this  court  In  the  Sheffield  Case, 
supra,  following  the  decisions  of  the  Su- 
preme Court,  especinlly  In  the  case  of  San- 
ders V.  Etcherson,  36  Oa.  405.  and  Manry  v. 
Waxelbaum,  108  Ga.  14.  33  S.  B.  701. 

As  to  the  point  that  the  plaintiff  had  vio- 
lated the  contract  of  guaranty  by  extending 
to  the  original  debtor  a  credit  In  excess  of 


the  $1,500,  and  thereby  released  the  guar- 
antor from  liability,  it  Is  ruled  adversely  to 
the  contention  of  the  plaintiff  in  error  in  the 
case  of  Small  Co.  y.  Claxton,  1  Ga.  App. 
83,  57  &  B.  977.  It  could  not  concern  the 
maker  that  other  goods  were  sold  to  the 
debtor,  as  in  no  event  could  his  liability  ^c- 
ceed  the  sum  of  ^,500,  the  payment  of 
which  he  had  absolutely  guaranteed.  The 
limitation  ia  not  of  the  credit  of  Fain  A 
Weaver,  but  of  the  extent  of  the  guarantor's 
liability.  The  guarantor  will  be  held  liable 
to  the  extent  of  his  guaranty,  notwithstand- 
ing credit  may  have  been  given  by  the  guar- 
antee to  the  debtor  greater  than  the  sum 
named  in  the  guaranty.  Manry  v.  Waxel- 
baum, 108  Ga.  14,  33  S.  E.  701.  We  are 
satisfied  that  the  judgment  of  the  trial  court 
in  overruling  this  part  of  the  demurrer 
should  be  affirmed. 

8,  4.  As  to  the  cross-bill  of  exceptions: 
A  motion  was  made  in  this  court  to  dismiss 
the  writ  of  error  as  to  the  cross-bill  of  ex- 
ceptions, on  the  ground  that  it  was  prema- 
ture; that  the  judgment  excepted  to  was 
only  Interlocutory  in  character;  and  that, 
even  if  a  decision  had  been  rendered  as 
claimed  by  the  plaintiff  In  error  in  the  cross- 
bill, this  would  not  have  been  a  final  dis- 
position of  the  case,  or  final  as  to  some  ma- 
terial part  thereof.  We  do  not  think  there 
is  any  merit  In  the  motion  to  dismiss.  The 
rule  as  to  the  final  disposition  of  a  case  in 
ttie  court  below,  which  applies  to  cases 
brought  to  this  court  by  main  bill  of  excep- 
tions, does  not  apply  to  questions  made  by 
a  cross-bill  of  exceptions,  and  whenever  the 
case  is  to  be  trlea  again  in  the  court  be- 
low, It  is  the  duty  of  this  court  to  decide 
all  questions  made  by  the  cross-bill.  Civ. 
Code,  K  5527,  5.535. 

We  think  the  court  erred  in  holding  In  ef- 
fect that  the  plaintiff  was  not  entitled  to 
recover  10  per  cent,  as  attorney's  fees.  The 
right  to  attorney's  fees  upon  giving  the  stat- 
utory notice,  it  seems  to  ns,  is  expressly 
promised  by  the  guarantor  in  his  written 
obligation:  ''And  the  said  guarantor  hereby 
agrees  to  pay  10  per  cent,  in  addition  to  the 
sum  due  by  said  debtor,  to  cover  costs  of 
collection  and  attorney's  fees."  In  other 
words,  the  maker  of  this  guaranty  said  to 
the  guarantee:  "Whatever  goods  you  may 
sell  to  Fain  &  Weaver,  of  Edison,  Ga.,  debt- 
ors, I  will  pay,  up  to  $1,500;  and  in  addi- 
tion to  the  sum  which  they,  Fain  ft  Weaver, 
may  owe  you  for  goods  so  furnished,  wheth- 
er it  be  less  than  $1,500  or  up  to  $1,500,  I 
will  also  pay  10  per  cent  on  the  amount  of 
that  indebtedness  as  attorney's  fees."  The 
contract  is  not  to  pay  in  any  event  only 
$1,500,  this  to  exclude  attorney's  fees,  but 
the  contract  Is  to  pay.  In  addition  to  the 
$1,500,  10  per  cent,  on  this  amount  as  at- 
torney's fees.  We  do  not  see  how  the  con- 
tract to  pay  attorney's  fees  in  this  case 
differs  from  the  stipulations  as  to  attorney's 
fees  in  any  other  written  obligation  of  in- 
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debtedness,  and  we  are  clear  that  the  only 
rational  conBtruction  of  the  contract  on  this 
■abject  Is  that  the  guarantor  obligated  him- 
self to  pay  10  per  cent  as  attorney's  fees, 
in  addition  to  the  amount  that  he  might  be 
called  upon  to  pay  under  the  guaranty,  to 
the  limit  specified  therein. 

Judgment  .on  the  main  bill  of  exceptions 
affirmed;  on  cross-bill,  reversed. 


(7  Oa.  App.  8tt) 

BBOWDER-MANGBT  CO.  t.   EDMONSON. 

(No.  2,370.) 

(Court  of  Appeals  of  Georgia.    June  14,  1910. 

Rehearing  Denied   July  5,   1910.) 

(Syllaibua  hy  the  Court,) 

1  liANDLOBD   AWD   TENANT   (8   128*)— IMPLIED 

Warranties. 

In  a  lease  contract,  where  there  is  no  stip- 
ulation to  the  contrary,  the  lessor  impliedly 
'  warrants  that  the  leased  premises  shall  be 
open  to  entry  by  the  lessee  at  the  time  fixed  for 
taking  possession.  But  the  law  does  not  impose 
upon  the  lessor  the  duty  of  putting  the  lessee 
in  possession  of  the  leased  preiblses.  It  de- 
mands only  that  the  possession  shall  not  be 
withheld  when  the  lessee  seeks  it  under  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  448;  Dec.  Dig.  § 
128.  ♦] 

2.  Landlord  and  Tenant  (§  233*)— Action 
FOR  Rent— Sufficiency  of  Evidence. 
There  are  inferences  fairly  deducible  from 
the  evidence  and  from  the  testimony  which  the 
court  improperly  excluded  that  uncontroverted 
would  have  entitled  the  plaintiff  to  recover,  and 
therefore  the  judgment  of  nonsuit  was  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  88  941,  942;  Dec.  Dig.  § 
233.*] 

Error  from  Superior  Court,  B\ilton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  the  Browder-Manget  Company 
against  George  R.  EdmonBon.  Judgment  of 
nonsuit,    and    plaintiff    brings    error.     Re- 


The  Browder-Manget  Company  leased  from 
th^  Gfeorgian  Company  a  storehouse,  No. 
28  West  Alabama  street  Atlanta,  for  a  term 
of  25  months,  and  the  Browder-Manget  Com- 
pany subleased  to  George  R.  Edmonson 
space  In  the  storehouse,  15  by  57  feet,  for 
two  years,  commencing  April  1,  1909,  and 
ending  March  81,  1911.  The  rental  was  $100 
peir  month  for  the  first  year,  and  $125  per 
month  for  the  second  year,  payable  in  ad- 
vance. The  lease  was  in  writing,  dated  Feb- 
ruary 26,  1909,  and  duly  executed.  On 
March  18,  1909,  the  Browder-Manget  Com- 
pany wrote  a  letter  to  Edmonson,  notify- 
ing him  that  the  Georgian  Company  would 
be  delayed  in  vacating  the  storehouse,  and 
asking  him  if  it  would  be  convenient  for  him 
to  delay  taking  possession  until  April  15th, 
and  stating  that  if  the  delay  was  incon- 
Tenient  to  him  they  would  have  the  Gcforglan 
Company   remove  and  give  him   possession 


by  April  1st  as  stated  in  the  contract.  In 
reply  to  this  letter  Edmonson  on  the  same 
day  wrote  a  letter  consenting  to  the  delay 
requested,  and  saying  that  he  would  wait 
until  April  15th  for  the  lease  i»  become  ef- 
fective. It  was  further  shown  that  the 
storehouse  and  basement  In  question,  exclu- 
sive of  the  space  which  had  been  rented 
to  Edmonson,  was  placed  by  the  Browder- 
Manget  Company  in  the  hands  of  real  estate 
agents  for  subrenting  beginning  April  15th, 
at  which  time  it  was  expected  that  the 
Georgian  Company  would  vacate.  It  was 
also  shown  that  the  space  rented  to  Ed- 
monson was  placed  by  him  in  the  hands 
of  an  agent  to  sublet  The  evidence  does 
not  clearly  show  when  Edmonson  em- 
ployed the  agent  to  sublet  the  space,  but  it 
was  some  time  prior  to  April  15th,  when, 
under  the  terms  of  the  lease  as  amended, 
he  was  to  have  possession.  Several  conver- 
sations were  also  had  between  Mr.  Ed- 
monson and  his  agents  in  reference  to 
subletting  this  space;  Mr.  Edmonson  desir- 
ing to  sublet  it  for  a  "near-beer"  saloon, 
and  the  landlord  and  the  agent  both  ob- 
jecting to  this  character  of  tenant. 

On  April  15th  no  notice  was  given  by  the 
lessor  to  the  lessee  that  the  rented  space 
was  ready  for  him  and  that  he  could  take 
possession  thereof,  nor  did  the  lessee  make 
any  demand  on  the  lessor  for  possession, 
or  come  to  the  storehouse  for  the  purpose 
of  taking  possession.  On  May  8th  the 
lessor  wrote  to  Edmonson  that  the  space 
was  ready  for  him.  Edmonson,  after  the 
receint  of  this  letter,  did  not  take  possession 
of  the  premises,  unless  the  placing  of  a  rent 
card  by  his  agent  in  the  place  could  be 
considered  as  equivalent  to  possession,  and 
the  letter  of  May  8th,  which  the  lessor  had 
written  to  him  notifying  him  that  he  could 
take  possession,  was  not  answered  until 
May  20th,  when  he  wrote  the  following  let- 
ter: "In  reference  to  the  lease  of  the  store, 
23  West  Alabama  street  beg  to  say  that,  ow- 
ing to  the  fact  that  I  was  unable  to  obtain 
possession  of  the  store  according  to  the 
terms  of  the  lease  and  the  amended  lease, 
and  in  view  of  the  fact,  as  you  know,  I 
rented  the  property  for  other  people,  and 
could  not  give  them  possession  as  agreed 
upon,  they  had  to  make  other  arrangements, 
annulling  asrreements  they  made  with  me. 
On  May  11th,  I  stated  to  you,  through  your 
Mr.  Wynne,  that  you  had  the  right  to  rent 
the  entire  building,  and  that  it  was  subject 
to  your  order.  ♦  ♦  ♦  Therefore  the  lease 
that  I  made  with  you  I  have  already  treated 
as  void,  owing  to  the  fact  that  the  party  to 
whom  I  rented  the  place  has  left  the  dty 
because  I  could  not  deliver  the  property  to 
him  according  to  the  terms  of  my  contract *• 
It  was  further  shown  that  the  property  of 
the  Georgian  Company,  from  whom  the 
Browder-Manget    CJompany   had    rented   the 
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store,  was  until  May  8th  on  the  space  which 
had  been  rented  to  Edmonson,  that  this 
property  consisted  of  a  counter  and  several 
desks,  and  that  it  would  require  about  two 
hours  to  remove  them  from  the  space.  Ed- 
monson never  asked  that  this  property  be  re- 
moved from  the  space. 

The  plaintiff  also  offered  to  prove  that  the 
Georgian  Company  had  been  informed  by 
the  Browder-Manget  Ck>mpany  that  this 
space  had  been  sublet  to  Edmonson,  and 
that  their  furniture  should  be  removed 
whenever  Edmonson  desired  the  space,  and 
that  arrangements  had  been  made  with  the 
Georgian  Company  to  remove  these  articles 
of  furniture  whenever  Edmonson  desired 
to  take  possession  of  the  premises  which  he 
had  subrented  from  the  Browder-Manget 
Company.  The  court  refused  to  allow  evi- 
dence of  these  facts,  and  the  plaintiff  ex- 
cepted to  this  ruling.  In  the  letter  of  May 
8th,  written  by  Browder-Manget  Company 
to  Edmonson,  the  following  language  was 
used:  **The  Georgian  has  vacated  that  part 
of  their  building  which  we  leased  to  you, 
and  same  is  ready  for  occupancy.  Please 
send  us  your  check  Monday  for  two-thirds 
of  the  month  of  May,  $60.67,  so  as  to  make 
it  due  thereafter  on  the  1st  of  each  suc- 
ceeding month."  Edmonson  refused  to  pay 
the  rent,  and  suit  was  brought  agalust  him 
in  a  Justice  court  for  $100  rent  under  the 
lease  contract  from  April  15  to  May  15,  1909. 

The  case  was  appealed  to  a  Jury  in  the 
superior  court,  and,  after  the  Introduction 
of  the  testimony  for  the  plaintiff  as  above 
substantially  stated,  the  court  awarded  a 
nonsuit,  to  which  the  plaintiff  excepted. 

Saml.  D.  Hewlett  and  Nathan  Harris,  for 
plaintiff  in  error.  Thos.  L.  Bishop,  for  de- 
fendant in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  auttiorities  on  the  question  as 
to  whether  it  is  the  duty  of  the  lessor  to 
deliver  possession  of  the  leased  premises,  or 
whether  it  is  the  duty  of  the  lessee  to  de- 
mand possession  at  the  time  specified  in  the 
lease,  are  in  conflict  The  English  rule  seems 
to  be  that  the  duty  is  upon  the  lessor  to 
notify  the  lessee  that  the  leased  premises 
are  ready  for  his  possession;  and  to  "dear 
the  possession"  for  the  lessee.  In  the  case 
of  Coe  V.  aay,  5  Bingham,  440,  it  is  held 
that  he  who  lets  agrees  to  give  possession, 
and  if  he  f^ils  to  do  so  the  lessee  may  re- 
cover damages  against  him.  The  American 
ooarts  generally  hold  that  it  is  the  duty  of 
the  lessee  to  take  possession  of  the  leased 
premises  when  the  lease  begins,  and  if  pos- 
session is  wrongfully  withheld  the  lessee  may 
repudiate  the  contract,  and  the  lessor  can- 
not recover  rent,  as  the  date  fixed  for  pos- 
session is  of  the  essence  of  the  contract  of 
lease.    Gear,  Landlord  &  Tenant,  8  163. 

We  think  the  confiict  between  the  authori- 
ties  l0  more  apparent  than  real,  and  that  the 


true  rule  on  the  subject  is  that,  where  the 
lease  contains  no  stipulation  to  the  contrary, 
there  is  an  Implied  covenant  on  the  part  of 
the  lessor  that  the  premises  shall  be  open  to 
entry  by  the  lessee  at  the  time  fixed  by  the 
lease  for  him  to  take  possession,  and  if  pos- 
session is  then  wrongfully  withheld  from  the 
lessee  he  can  maintain  an  appropriate  action 
against  the  lessor,  or  can  at  his  option  re- 
pudiate the  contract  and  bring  an  action  for 
damages  for  its  breach.  24  Cyc.  1049,  and 
cases  cited.  In  other  words,  the  lessee  has 
the  right  of  entry  at  the  time  fixed  by  the 
lease  for  him  to  take  possession,  but  he  must 
do  something  towards  exercising  this  right 
He  must  go  to  the  leased  premises  and  see 
whether  they  are  ready  for  his  possession, 
and  see  whether  there  is  any  obstacle  in  the 
way  of  his  taking  possession.  He  has  the 
right  to  assume,  and  to  act  upon  the  assump- 
tion, that  the  premises  will  be  ready  for  him 
to  take  possession  at  the  time  specified  in  the 
lease.  If  he  finds  that  the  leased  premises 
are  still  in  the  possession  of  the  lessor,  or  in' 
the  possession  of  a  third  person,  and  he  is  re- 
fused possession,  he  is  not  obliged  to  bring  an 
action  to  obtain  possession  of  the  premises; 
but  he  may  repudiate  the  contract  and  sue 
the  lessor  for  its  breach. 

An  entry  by  the  lessee,  however,  is  not  nec^ 
essary  to  give  effect  to  a  lease  contract 
The  lease  takes  effect  upon  Its  execution,  and 
while  the  possession  and  enjoyment  of  the 
leased  property  is  a  condition  precedent  to  the 
right  of  the  lessor  to  recover  the  rent,  yet, 
before  the  lessee  can  repudiate  the  contract 
on  the  ground  that  possession  and  enjoyment 
are  wrongfully  withheld  from  him,  he  must 
do  something  to  show  that  he  desires  posses- 
sion. After  the  execution  of  the  contract  he 
cannot  remain  wholly  inactive  in  reference 
to  possession  and  Justly  claim  that  he  is  ex- 
cluded therefrom  by  the  wrongful  act  of  the 
lessor. 

Apply  these  general  rules  to  the  facts  of 
this  case.  The  time  for  the  lessee  to  take 
possession  under  the  lease  as  amended  by 
consent  was  April  15th.  The  lessor  had  by 
implication  notified  him  that  on  that  day  the 
premises  would  be  vacated  by  the  Georgian 
Company  and  would  be  ready  for  him.  The 
lessor  was  not  required  to  give  him  notice  on 
April  15th  that  he  could  take  possession  of 
the  leased  premises.  Any  notice  then  would 
have  been  simply  the  reiteration  of  informa- 
tion given  by  the  lease.  He  had  the  right  to 
assume  that  he  could  do  so,  and  it  was  his 
duty  to  go  and  take  possession,  and  if  he  saw 
that  the  premises  were  not  then  ready  for 
his  possession  he  should  have  called  the  at- 
tention of  the  lessor  to  the  matter  and  de- 
manded of  him  that  possession  be  given.  If 
he  had  gone  on  April  15th  to  take  possession 
of  the  rented  premises,  he  would  have  found 
the  property  of  the  Georgian  Company  oc- 
cupying the  space  which  had  been  rented 
to  him.  If  the  property  was  of  such  char- 
acter as  could  be  readily  removed,  and  tn- 
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dicated  a  mere  casual  and  temporary  occu- 
pancy, it  would  have  been  his  duty  to  re- 
quest his  lessor  to  have  the  property  removed. 
He  did  not  do  this.  He  made  no  request 
that  the  property  of  the  Georgian  Company 
be  removed  from  the  space  which  was  leased 
to  him.  He  did  not  even  object  to  its  being 
there,  or  call  the  attention  of  the  lessor  to 
the  fact  that  it  was  occupying  his  space,  and 
he  could  not  have  repudiated  his  contract, 
unless  it  was  apparent  that  the  lessor  or 
some  one  else  intended  to  exclude  him  from 
the  possession,  or  that  the  occupancy  of  the 
leased  premises  was  of  such  a  character  as 
to  Justify  the  conclusion  that  possession  was 
wrongfully  withheld. 

The  occupancy  by  the  Georgian  Ck)mpany 
of  the  space  rented  by  him  was  equivocal 
in  character.  It  was  subject  to  explanation, 
and  if  it  was  shown,  as  above  intimated,  that 
this  furniture  could  have  been  readily  and 
speedily  removed,  and  interposed  no  serious 
obstacle  to  possession,  and  was  not  intended 
as  an  impediment,  he  could  not  set  up  the  fact 
that  it  was  occupying  the  space  rented  by  him 
as  a  reason  of  sufficient  materiality  or  gravi- 
ty to  Justify  him  in  repudiating  his  contract 
We  do  not  think  the  court,  under  the  facts  of 
this  case,  was  warranted  in  holding  as  mat- 
ter of  law.  that  possession  was  wrongfully 
withheld  by  the  lessor  or  by  the  Georgian 
Company  from  the  lessee,  and  that,  therefore, 
he  was  entitled  to  repudiate  his  contract ;  but 
this  question  should  have  been  submitted  to 
the  Jury. 

Jud£^ent  reversed. 


(7  Oa.  App.  936) 

BATSON  et  al.   v.    HIGGINBOTHBM. 

(No.  2.235.) 

(Court  of  Appeals  of  Georgia.     June  14,  1910. 
ReheariDg  Denied  July  5,  1910.) 

(Syllabus  by  the  Court.) 

1.  COUBTS  (I  163*)— JUBISDICTION— "RESPIBCJT- 

iNo  Titles  to  Land." 

A  suit  to  recover  damages  for  trespass  to 
land  is  not  one  "respecting  titles  to  land, '  with- 
in the  meaning  of  the  Constitution,  conferring 
upon  the  superior  court  exclusive  iurisdiction 
of  suits  "respecting  titles  to  land,*^*  although 
the  title  to  the  land  in  question  may  be  inci- 
dentally or  collaterally  involved. 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i§  410,  411 ;   Dec.  Dig.  i  163.*] 

2.  Trespass  (§§  56,  57*)— Insigniticant  iw- 
JX7BT— Damages. 

Proof  of  a  tortious  invasion  of  one's  prop- 
erty rightSj  where  the  injury  inflicted  is  small 
and  insignificant,  will  warrant  a  recovery  of 
only  nominal  damages,  and  in  some  cases  of 
punitive  damages. 

[Ed.   Note.— BV>r   other  cases,   see  Trespass, 
Cent  Dig.  U  141,  144;   Dec.  Dig.  H  56,  57^ 

(Additional  8vllahu9  hy  Editorial  Staff,) 

8.  Damages  (}  87*)— "Punitive  Damages. '* 

Damages  tor  aggravating  circumstances  in 

actions  of  tort,  to  deter  the  wrongdoer,  or  as 

compensation   for  wounded   feelings,   given   by 


Civ.  Code  1895,  I  3906,  are  called  "punitive 
damages.*' 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S§  188-192 ;   Dec  Dig.  §  87.« 

For  other  definitions,  see  Words  and  Piirases^ 
vol.  7,  pp.  5851,  5852 ;   vol.  8^  p.  7775.] 

4.  Damages  (§  14*)— * 'Nominal  Damages." 

"Nominal  damages*'  is  defined  as  some  small 
amount,  sufficient  to  cover  and  carry  the  costs. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §  356 :  Dec.  Dig.  I  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4815,  4816 ;  vol.  8,  p.  7732.] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  W.  B.  Higginhothem  against  W. 
C.  Batson  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

B.  H.  Hill  and  A.  H.  Thompson,  for  plain- 
tifTs  in  error.  Hatton  Lovejoy  and  E.  T. 
Moon,  for  defendant  in  error. 

HILL,  O.  J.  Mrs.  Higginhothem  brought 
suit  against  W.  C.  Batson  and  three  others 
in  the  city  court  of  La  Grange  to  recover 
damages  for  trespass  to  her  real  estate.  She 
sued  for  $1,(X)0  as  general  damages  and  $500 
as  punitive  damages,  and  the  Jury  gave  her 
a  verdict  for  $350  as  general  damages  and 
$180  as  punitive  damages  against  W.  C.  Bat- 
son and  one  of  the  other  defendants,  W.  H. 
Huguley;  a  nonsuit  having  been  granted  as 
to  the  other  two  defendants.  A  motion  for 
a  new  trial  was  made  by  the  two  defendants, 
which  was  overruled,  and  they  excepted. 
Defendants  filed  also  a  demurrer  to  the  peti- 
tion, on  the  ground  that  the  city  court  of 
La  Grange  was  without  Jurisdiction,  as  the 
suit  was  one  respecting  title  to  land,  of  which 
the  superior  court  of  the  county  had  exclu- 
sive Jurisdiction  by  the  Constitution  of  the 
state.  The  court  overruled  the  demurrer  and 
exceptions  pendente  lite  were  filed. 

The  suit  arose  on  the  following  facts,  brief- 
ly stated:  Plaintiff  alleged  that  she  held  ti- 
tle to  a  described  lot  of  land  in  the  city  of 
West  Point,  Ga.,  and  that  she  had  been  in 
the  quiet,  peaceable,  and  uninterrupted  pos- 
session of  this  land,  under  a  fee-simple  title, 
for  a  period  of  more  than  30  years,  having  it 
inclosed  by  a  fence  for  that  length  of  time; 
that  on  September  11,  1908,  it  was  entirely 
inclosed  by  a  wire  fence;  that  on  that  date 
the  defendants  went  to  it  in  person,  with  a 
force  of  hands,  and  instructed  them  to  tear 
down  the  plaintiff's  fence  around  the  lot  and 
take  possession  of  a  strip  of  the  lot  24  feet 
in  width  and  173  feet  in  length,  for  the  pur- 
pose of  opening  a  street  or  alley,  and  in  pur- 
suance of  these  directions  and  instructionB 
they  did  tear  down  the  fence,  took  possession 
of  this  strip  of  land  from  the  lot  leveled  it 
off,  and  converted  It  into  a  street  or  alley 
of  the  city.  She  alleges  that  these  acts  were 
without  her  consent,  and  constituted  a  will- 
ful and  malicious  trespass. 

The  defense  relied  upon  was  that  the  land 
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In  question  was  not  the  property  of  the  plain- 
tiff, and  was  not  in  her  lawful  possession; 
that  It  was  a  street  or  alley  of  the  town  of 
West  Point,  and  had  been  used  as  a  street 
or  alley  for  many  years;  that  the  plaintiff, 
without  authority,  had  taken  possession  of 
this  street  or  alley,  and  had  placed  a  fence 
around  It;  that  the  city  council,  of  which  the 
defendants  were  members,  composing  the 
street  committee  of  tbe  council,  had  directed 
them  to  have  the  fence  removed,  as  an  ob- 
struction to  the  public  street  or  alley  of  the 
city;  and' that  they  had  removed  the  fence 
and  opened  up  the  street  or  alley  in  pursu- 
ance of  tbelr  authority  as  members  of  the 
street  committee  of  the  council,  and  In  obedi- 
ence to  instructions  given  to  them  by  the 
mayor  and  council  of  the  city  of  West  Point. 
There  was  no  evidence  as  to  the  value  of 
the  strip  of  land  in  question,  either  before 
or  after  the  alleged  acts  of  trespass.  It  was 
shown  that  the  value  of  the  wire  fence  talcen 
down,  with  the  cost  of  restoring  the  same, 
was  about  $12. 

The  view  that  we  entertain  of  this  case 
makes  it  unnecessary  to  decide  many  of  the 
numerous  assignments  of  error  raised  by  the 
record,  and  we  will  confine  ourselves  to  a  de- 
cision of  the  question  of  jurisdiction,  made 
by  the  demurrer  to  the  petition,  and  of  the 
question  as  to  the  character  of  damages  re- 
coverable under  the  facts  and  the  law  ap- 
plicable thereto. 

1.  The  suit  is  not  one  "respecting  titles  to 
land."  The  title  to  the  land  was  not  neces- 
sarily involved;  but,  if  involved.  It  was  only 
Incidental  or  collateral  to  the  main  issue. 
The  suit  was  brought  to  recover  damages  for 
trespass  to  real  estate.  In  the  case  of  Smith 
V.  Bryan,  34  Ga.  53,  it  is  said  that  "cases  re- 
gpectlng  title  to  land,  in  the  Intendment  of 
the  Constitution,  are  cases  in  which  the 
plaintiff  asserts  his  title  to  the  land  in  ques- 
tion, and  depends  for  a  recovery  upon  his 
maintenance  of  it,  or  to  supply  a  link  in  the 
chain,  wanting  by  reason  of  accident  or  oth- 
er cause."  The  plaintiff  specifically  alleges 
in  her  petition  that  she  Is  not  suing  to  re- 
cover the  land,  or  any  mesne  profits  thereof; 
but  her  suit  is  for  damages  resulting  from  a 
trespass  to  the  real  estate  and  injury  to  the 
I)ossession.  This  question  has  been  repeated- 
ly ruled  by  the  Supreme  Court,  and  the  court 
was  right  In  overruling  the  demurrer  to  the 
petition.  Black  v.  Fritz,  98  Ga.  82,  25  S.  R. 
188;  Robins  v.  McGehee,  127  Ga.  436,  56  S. 
E.  461;  Blvins  v.  Blvins,  37  Ga.  347;  Moore 
V.  O'Barr,  87  Ga.  205,  13  S.  B.  464. 

2.  There  is  much  conflict  In  the  evidence  on 
the  issue  as  to  whether  the  title  to  and  pos- 
session of  the  strip  of  land  In  question  was 
in  the  plaintiff,  or  whether  it  had  been  used 
by  the  city  as  a  public  street  or  alley.  But 
this  question  has  been  settled  by  the  verdict 
of  the  jury  in  favor  of  the  plaintiff,  and  any 
discussion  of  the  evidence  on  this  issue  would 
be  profitless.  Irrespective  of  this  question,  it 
may  be  conceded  that  the  defendants,  as  ofi3- 


clals  of  the  city  had  no  right  arbitrarily  and 
summarily  to  take  possession  of  the  strip  of 
land  in  question  and  to  remove  therefrom 
the  fence  which  the  plaintiff  had  put  around 
it.  The  law  provides  for  an  orderly  pro- 
cedure appropriate  to  such  matters,  and  mu- 
nicipalities, as  well  as  Individuals,  must 
adopt  this  procedure,  and  not  assert  their 
rights,  even  if  they  have  any,  vi  et  armis. 
If  in  fact  one  or  more  of  the  defendants  were 
guilty  of  the  wrongs  complained  of,  the  plain- 
tiff, as  the  owner  of  the  premises  described 
tn  her  petition  (and  the  Jury,  under  the  evi- 
dence, found  that  she  was  the  owner),  was 
entitled  to  recover  damages  as  compensation 
for  the  injury  dqne.  If  special  damages  re- 
sulted from  the  tortious  act,  the  plaintiff 
would  be  entitled  to  recover  this  class  of 
damages,  if  she  alleged  and  proved  them. 

General  damages  may  be  recovered  without 
proof  of  any  amount  Civ.  Code,  §  3910. 
This  does  not  mean  that  the  jury.  In  giving 
general  damages  for  a  tortious  act,  shall  be 
permitted  to  act  arbitrarily  in  the  matter, 
and  find  any  amount;  but  they  must  ob- 
serve the  cardinal  rule  of  law,  which  is  that 
damages  are  given  only  as  compensation  for 
the  injury  done.  "If  the  injury  be  small,  or 
the  mitigating  circumstances  be  strong,  nom- 
inal damages  only  are  given."  Olv.  Code,  § 
3905.  In  the  case  now  under  consideration 
there  was  no  evidence  of  any  actual  Injury 
to  the  land,  or  any  diminution  In  valne  by 
reason  of  the  trespass.  The  only  actual  In- 
jury shown  by  the  evidence  was  the  cost  of 
restoring  the  fence  which  the  defendants  had 
removed  from  around  the  property.  The 
property  still  belonged  to  the  plaintiff.  Nei- 
ther her  title  nor  her  right  to  possession  of 
the  property  was  In  the  slightest  affected  by 
the  tortious  acts  complained  of,  and  there 
is  nothing  to  prevent  her  from  retaking  pos- 
session,  with  or  without  legal  procedure.  She 
has  a  right  to  recover  general  damages,  even 
without  proof  of  any  amount  of  Injury;  but, 
unless  she  proves  some  actual  Injury,  or  If 
the  injury  be  small,  these  general  damages 
should  be  only  nominal  in  amount  As  said 
by  the  Supreme  Court  in  Swift  v.  Broyles, 
115  Ga.  885,  42  S.  B.  277,  58  L.  R.  A.  390: 
"Proof  of  a  tortious  Invasion  of  one's  proper- 
ty rights  cannot,  unless  supplemented  by  evi- 
dence disclosing  the  extent  of  the  loss  there- 
by Inflicted  upon  the  Injured  party,  afford  a 
basis  for  the  recovery  by  him  of  more  than 
nominal  damages."  One  whose  property 
rights  have  been  invaded  by  a  tortious  act 
can,  without  proof  of  any  amount  of  damage, 
recover  a  nominal  amount  for  the  purpose  of 
vindicating  his  right  If  he  seeks  to  recover 
more  than  this  nominal  amount  afl  general 
damages,  he  must  show  by  evidence  some 
actual  Injury. 

Now,  in  this  case,  as  has  been  stated,  the 
only  actual  injury  shown  is  the  cost  of  re- 
storing the  fence.  A  verdict  for  $350  general 
damages  as  compensation  for  this  injury 
would,  under  the  law,  be  excessive.     Under 
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the  facts  and  the  law  applicable  thereto,  this 
to  a  case  for  the  recovery  of  nominal  dam- 
ages, as  the  Jnry  believed  that  there  had  been 
an  Illegal  Invasion  of  property  rights,  al- 
though the  actual  damage  resulting  there- 
from was  Insignificant  What  would  be  the 
proper  amount  as  nominal  damages  Is  not 
a  question  for  this  court,  but  is  a  question 
for  the  jury  under  all  the  facts  and  circum- 
stances of  the  case,  bearing  In  mind  the  def- 
inition given  by  the  Supreme  Court  of  what 
is  meant  by  nominal  damages— "some  small 
amount  sufficient  to  cover  and  carry  the 
costs."    Ransone  v.  Christian,  56  Ga.  351  (6). 

What  we  have  said  applies  only  to  the 
question  of  damages  compensatory  in  char- 
acter. "In  every  tort  there  may  be  aggravat- 
ing circumstances,  either  in  the  act  or  the 
intention,  and  in  that  event  the  jury  may  find 
additional  damages  either  to  deter  the  wrong- 
doer, or  as  compensation  for  the  wounded 
feelings  of  the  plaintiff."  Civil  Code  of  1895, 
§  3906.  This  character  of  damage  is  called 
**pmiltlve,**  and,  if  aggravating  circumstances 
are  proved,  may  be  given,  even  where  the 
actual  injury  is  small.  It  is  always  exclu- 
sively a  question  for  the  jury  to  determine 
when  such  additional  damages  should  be  al- 
lowed, as  well  as  the  amount  of  such  dam- 
ages. The  jury  in  this  case  found  punitive 
damages  in  addition  to  general  damages,  and 
it  is  earnestly  insisted  that  there  was  no  evi- 
dence authorizing  a  finding  of  punitive  dam- 
ages. As  there  will  be  another  trial,  we  do 
not  care  to  consider  and  decide  that  question. 
We  leave  it  for  the  determination  of  the  ju- 
ry, under  the  evidence  that  may  be  submitted 
on  the  subject  at  the  second  trlaL 

Judgment  reversed. 

<8  Ga.  App.  S5) 
COHEN  V.  AMERICAN  LAUNDRY  MA- 
CHINERY MFG.  CO.    (No.  2,421.) 

(Court  of  Appeals  of  (jeorgia.     July  5,  1910.) 

(Syllabus  6y  the  Court.) 

Bbvibw  ov  Apfkal. 

The  law  applicable  to  the  Issues  made  by 
the  pleadings  and  evidence  was  fnlly,  fairly, 
and  correctly  given  in  charge,  and  the  evidence 
supports  the  verdict. 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  between  A.  M.  Ck>hen  and  the  Ameri- 
can Laundry  Machinery  Manufacturing  Com- 
pany. From  the  judgment,  Cohen  brings  er- 
ror.   A£Bnnedfa 

P.  W.  Meldrim,  Edwin  A.  Cohen,  and  Os- 
borne &  Lawrence,  for  plaintiff  in  error. 
O'Byme,  Hartridge  &  Wright,  for  defendant 
in  error. 

HIIiL,  C.  J.    Judgment  affirmed. 


(9  Oa.  App.  32) 
BAILEY  V.  STATE.     (No.  2,49a) 
(Court  of  Appeals  of  Georgia.     July  5,  1910.; 

(Syllalmt  by  the  Oeurt.) 

1.  Weapons   (|   17*)— Oabbtino    Weapons— 
instbuotions. 

The  evidence  authorized  the  conviction  of 
the  defendant,  and  the  assignments  of  error 
were  not  supported  by  the  answer  of  the  trial 
judge.  Consequently  there  was  no  error  in 
overruling  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  §  29;   Dec  Dig.  ^  17.*] 

(Additiandl  SyUahue  by  Editorial  Staff.) 

2.  Criminal   Law   (J   784*)— Inbtbuctions— 

CiaCUMBTANTIAI.    EVIDENCE. 

Where;  on  a  trial  for  carrying  a  concealed 
weapon,  witnesses  swore  that  defendant  had  a 
pistol,  and  that  for  a  portion  of  the  time  it  was 
so  concealed  that  they  could  not  see  it,  and 
defendant  testified  that  he  had  no  pistol,  an  in- 
struction on  circumstantial  evidence  was  prop- 
erly refused. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  I  1883;    Dec.  IMg.  |  784.*] 

Error  from  Superior  0>urt,  Fulton  County ; 
W.  D.  Elles,  Judge. 

Fred  Bailey  was  convicted  of  carrying  a 
concealed  pistol,  and  brings  error.    Affirmed. 

C.  B.  Rosser,  Jr.,  for  plaintiff  in  error.  C. 
D.  HUl,  Sol.  Gen.,  D.  K.  Johnston,  and  Lowry 
Arnold,  Sol.,  for  the  State. 

RUSSELL,  J.  Bailey  was  convicted  in  the 
criminal  court  of  Atlanta  of  carrying  a  pistol 
concealed.  He  sued  out  a  certiorari  in  the 
superior  court  of  Fulton  county,  which  was 
overruled.  There  are  six  assignments  of  er- 
ror in  the  petition  for  certiorari 

The  first  is  that  the  verdict  of  the  Jury  is 
contrary  to  law,  contrary  to  the  evidence, 
decidedly  and  strongly  against  the  greater 
weight  of  the  evidence,  and  without  evidence 
to  support  it  Except  as  involving  the  con- 
sideration of  the  evidence,  the  assignment 
that  the  verdict  is  contrary  to  law  is  not  suf- 
ficiently specific  to  present  for  our  considera- 
tion any  error  of  law  which  may  have  been 
prejudicial  to  the  plaintiff  in  error.  After 
considering  the  evidence  in  the  case,  it  is 
plain  that  the  testimony  amply  supports  the 
conviction  of  the  defendant ;  for  several  wit- 
nesses testified  that  they  saw  the  defendant 
approaching  his  store  with  a  pistol,  and  that 
he  concealed  the  pistol  in  his  pocket  until  he 
was  almost  immediately  In  their  presence, 
when  he  took  it  from  his  pocket  and  handed 
it  to  a  negro  woman.  We  cannot  concur  in 
the  argument  of  the  learned  counsel  for  the 
plaintiff  in  error  that  this  testimony  is  in- 
trinsically so  improbable  and  unreasonable 
as  that  the  jury  should  have  classed  it  with 
such  statements  as  that  *'a  cow  jumped  over 
the  capitol,"  or  "a  jack  rabbit  wliipped  an 
English  bulldog."  The  acts  of  the  defendant, 
in  connection  with  the  pistol,  as  stated  by  the 
witnesses,  were  possible.    The  probability  or 
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actual  fact  of  the  occurrence  was  for  the  de- 
termination of  the  jury. 

In  the  second  assignment  of  error  it  is  al- 
leged that  the  court  intimated  an  opinion  that 
the  defendant  had  a  pistol  at  the  time  in 
question ;  and  it  was  argued  that  the  ruling 
in  Jenkins  ▼.  State,  2  Ga.  App.  626,  58  S.  E. 
1063,  is  directly  in  point  and  requires  a  re- 
versal. So  far  from  the  trial  jud^e  intimat- 
ing the  opinion  that  the  defendant  had  a  pis- 
tol, and  that  the  only  question  was  whether 
or  not  he  had  ft  concealed,  the  charge  in  the 
record  appears  to  be  to  the  contrary.  The 
court  told  the  Jury  explicitly  that  "the  de- 
fendant sets  up  the  plea,  not  that  he  had  the 
pistol  openly  and  exposed  to  view,  but  that 
he  did  not  have  it  at  all." 

The  third  exception  Is  that  the  evidence  re- 
quired a  charge  on  the  law  of  circumstantial 
evidence.  The  evidence  introduced  by  the 
state  was  all  direct  The  witnesses  swore 
that  the  defendant  had  a  pistol,  and  that  for 
a  portion  of  the  time  it  was  so  concealed  that 
they  could  not  see  It  The  testimony  of  the 
defendant  was  to  the  effect  that  he  had  no 
pistol.  In  such  a  case,  as  we  held  in  Bivins 
V.  State,  5  Ga.  App.  434,  63  S.  El  523,  the 
judge  should  not  have  charged  ux>on  the  sub- 
ject of  circumstantial  evidence. 

The  fourth  and  fifth  exceptions  to  the 
charge  of  the  court  are  eliminated  by  the  an- 
swer of  the  trial  judge. 

The  sixth  is  not  sufficiently  specific  to  point 
out  any  error. 

Judgment  affirmed. 


(8  Ga.  App.  27) 

BARBOUR  V.  STATE.     (No.  2,468.) 
(Court  of  Appeals  of  Creorgia.     July  5,  1910.) 

(avUubu9  by  the  Court  J 

1.  Gbiminax    L»aw    (8    881*)--Review— Cow- 

STBUCTION  OF  VeBDICT. 

A  verdict  is  to  be  given  a  reasonable  in- 
tendment, and,  when  ambicnious,  may  be  con- 
■tmed  in  the  light  of  the  issnea  actually  sub- 
mitted to  the  jury  under  the  charge  of  the 
court;  and  if,  when  so  construed,  it  expresses 
with  reasonable  certainty  a  finding  supported 
by  the  evidence,  it  is  to  be  upheld  as  legal. 

rBd.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  H  2089,  2093;  Dec.  Dig.  8 
881.*] 

(Additional  Syllahu*  hy  Editorial  Staff,) 

2.  Cbiminal  Law  <l  878*)  —  Vebdict  —  Oow- 

STBUOnolT. 

An  accusation  contained  four  counts  not 
numbered.  The  second  and  third  counts  were 
abandoned',  and  the  jury  informed  that  no  tes- 
timony would  be  submitted  under  them.  The 
court  charted  on  the  remaining  two  counts, 
and  a  verdict  was  returned  as  follows:  "We. 
the  Jury,  find  the  defendant  •  ♦  ♦  guilty  on 
the  second  count."  Held,  that  **8econd  count," 
as  used  in  the  verdict,  referred  to  the  second 
count  submitted. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  2098-2101;  Dec.  Dig.  8 
878.*1 


Russell,  J.,  dissenting. 


Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Andrew  Barbour  was  convicted  of  violat- 
ing the  liquor  law,  and  he  brings  error.  Af- 
firmed. 

Robt  L.  Colding,  for  plaintiff  in  error.  W. 
O.  Hartridge,  Sol.  Qen.,  for  the  State. 

POWELL^  J.    The  accusation  contained  four 
counts.    The  first  charged  the  sale  of  liquor; 
the  second,  the  giving  away  of  liquor  to  in- 
duce trade;  the  third,  the  keeping  and  fur- 
nishing  of   liquor  at  a  public  place;    the 
fourth,  the  keeping  on  hand  of  liquor  at  the 
defendant's  place  of  business.    These  counts, 
though  set  out  In  separate  paragraphs,  were 
not  numbered.    On  the  trial,  and  before  the 
introduction  of  any  of  the  testimony,  state's 
counsel    abandoned    the   second    and    third 
counts  as  they  are  set  out  above,  and  the  jury 
was  informed  that  no  testimony  would  be 
submitted  under  these  counts.    The  court,  in 
his  instruction  to  the  Jury,  told  them  that  the 
state  had  abandoned  the  charges  as  to  giving 
away  liquor,  and  as  to  keeping  it  at  a  pub- 
lic place,  and  farther  instructed  them  that 
only  two  counts  of  the  accusation  remained 
in  issue  before  them — ^the  one  charging  the 
sale,  the  other  the  keeping  on  hand  at  the 
defendant's  place  of  business.    The  judge  did 
not  refer  to  these  various  counts  by  numbers, 
but  by  subject-matter.   However,  in  instruct- 
ing the  jury  as  to  the  charges  in  issue  before 
them,  he  always  spoke  first  of  the  count 
charging  the  sale,   and  then  of  the   count 
charging  the  keeping  on  hand.    The  verdict 
was  in  the  following  form:   "We,  the  Jury, 
find  the  defendant,  Andrew  Barbour,  guilty 
on  the  second  count*'    Primarily,  such  a  ver- 
dict would  be  construed  as  finding  the  de- 
fendant guilty  of  the  offense  charged  in  the 
count  of  the  accusation  which  came  second  in 
order  as  originally  set  out    If  the  counts  had 
been  actually  numbered,  this  would  probably 
have  been  the  only  fair  construction.    But  as 
the  counts  were  not  numbered,  and  as  the 
count  which  came  second  in  order  in  the  accu- 
sation as  drawn  had  been  formally  abandoned 
by  state's  counsel,  and  as  the  jurors  did  not 
have  this  count  before  them  for  considera- 
tion, the  expression  "Second  count"  as  osed 
in  the  verdict  manifestly  referred  to  the  sec- 
ond count  that  was  submitted  to  them  by  the 
judge.     A  verdict  is  to  be  given  reasonable 
intendment  and,  when  ambiguous,  may  be 
construed  in  the  light  of  the  issues  actually 
submitted  to  the  Jury  under  the  charge  of  the 
court ;  and  if,  when  so  construed,  it  erpresses 
with  reasonable  certainty  a  finding  supported 
by  the  evidence,  it  is  to  be  upheld  as  legal. 
Pen.  Code  1805,  8  1033;  Arnold  v.  State,  51  Ga, 
144;   Wilson  v.  State,  62  Ga.  167;    Dennard 
V.  State,  2  Ga.  137;   Martin  v.  State,  25  Ga. 
494 ;  Cook  v.  State,  26  Ga.  593  (6),  602;   Wal- 
ston  V.  State.  54  Ga.  242;  Bemhard  v.  State, 
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76  6a.  613(1);    Tharmond  t.  State,  55  Ga. 
599. 
Judgment  afflnued. 

BUSSBLL»  J^  dissents. 


(S  Ga.  App.  4S) 

STEPHSSNS  ▼.  McNAUGHTON.    (No.  2,604.) 

(Court  of  Appeals  ot  Georgia.    July  5,  1910.) 

(Syllabua  ^y  ike  Court.) 

L  Landlord  and  Tenant  (§  270*)— Distress 
FOB  Rent  — Effect  of  kepuevin  bt  De- 
fendant. 

Where  a  defendant  in  a  distress  warrant 
iias  repieyied  the  jproperty,  the  process  is  con- 
verted into  an  ordinary  action  for  rent,  and  a 
motion  to  dismiss  because  of  an  insufficiency 
of  description  in  the  entry  of  levy  will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  1146;   Dec.  Dig.  §  270,*3 

2.  Justices  of  the  Peace  (f  116*>--Gbounds 
fob  New  Tbial— Ibbeoulabities  in  Se- 
lecting JuBY  IN  Justice  Coubt. 

Mere  irregularities  in  the  selection  of  the 

jnry   in  the  justice's  court  will  not  authorize 

the  grant  of  a  new  trial,  where  it  is  apparent 

that  no  injustice  or  prejudice  resulted  to  the 

complaining  party. 
[Ed.  Note.— For  other  cases,  see  Justices  of  the 

Peace,    Cent   Dig.   M   369-^71;    Dec.    Dig.   I 

116.*J 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Action  by  Mrs.  M.  C  Stephens  against  W. 
J.  McNaughton.  A  Justice's  Judgment  for 
plaintiff  was  reversed  on  certiorari,  and 
plaintiff  brings  error.     Reversed. 

Williams  &  Bradley,  for  plaintiff  in  error. 
Saffold  &  Larsen,  for  defendant  in  error. 

POWELL,  J.  Mrs.  Stephens  caused  a 
distress  warrant  to  be  issued  against  Mc- 
Naughton. He  replevied.  To  an  adverse 
verdict  in  the  Justice's  court  the  defendant 
brought  certiorari.  No  complaint  was  made 
that  the  verdict  was  contrary  to  the  evi- 
dence. The  petition  in  certiorari  contained 
only  two  specific  assignments  of  error:  (1) 
That  the  court  erred  in  not  dismissing  the 
levy  for  InsufQciency  of  description;  and 
(2)  that  the  Justice  of  the  peace,  over  ob- 
jection of  the  defendant,  put  upon  him  an 
illegally  impaneled  Jury  and  forced  him  to 
trial.  The  Judge  of  the  superior  court  sus- 
tained the  certiorari  and  ordered  a  new  trial 
in  the  Justice's  court,  and  to  this  ruling  plain- 
tiff excepts.  There  being  in  the  certiorari 
no  assignment  of  error  that  the  verdict  is 
contrary  to  the  evidence,  the  first  grant  of 
a  new  trial  by  the  Judge  of  the  superior  court 
is  reviewable,  and  stands  without  the  aid  of 
any  presumption  dependent  upon  the  breadth 
of  Judicial  discretion.  The  case  must  stand 
or  fall  upon  the  legal  sufficiency  of  the  two 
assignments  made.  When  the  defendant  in 
distress  warrant  replevies  the  property,  the 
levy  becomes  functas,  and  the  proceeding  is 
converted  into  an  ordinary  action  for  rent,  • 


with  the  bond  standing  as  security  in  the 
event  of  a  Judgment  for  the  plaintiff.  At 
the  trial  of  the  issue  thus  raised,  a  motion 
to  dismiss  the  levy  will  not  lie,  for  the  very 
plain  reason  that  the  levy  has  already  be- 
come functus. 

2.  The  real    point  In  the  case  is  as  to  the 
method  of  selecting  the  Jury.     A  Jury  was 
drawn  and  served  for  the  regular  court  day, 
which  was  February  8th,  but  the  case  was 
not  tried  on  that  day,  as  by  consent  of  the 
parties  it  was  continued  until  February  13th; 
and  the  court  was  adjourned  until  that  date. 
Of  the  Jurors  regularly  drawn  and  summoned 
to  attend  on  February  8th,  only  three  re- 
sponded on  that  day,  and  two  of  these,  be- 
ing related  to  the  parties  in  the  case,  were 
excused  from  further  attendance.    It  seems 
that  each  of  the  parties  to  the  suit  had  a 
great  many  relatives  in  the  district     See- 
ing that  on  this  account  it  would  be  dif- 
ficult to  get  a  qualified  Jury,  the  Justice  of 
the  peace  retained  on  the  panel  the  single 
qualified  Juror  who  had  responded,  and  di- 
rected the  constable  to  summon  talesmen  to 
fill  the  panel.    He  also  took  the  list  of  Jurors 
for  the  district,  and  went  through  it  and 
ascertained  that,  of  the  Jurors  whose  names 
were  on  this  list,  there  were  only  16  who 
were  qualified,  the  rest  of  them  being  re- 
lated to  one  or  the  other  of  the  parties. 
He  gave  this  list  of  16  to  the  constable,  and 
told  him  to  summon  them  to  be  present  on 
the  13th,  the  day  to  which  the  case  had  been 
continued.     On  the  13th  only  nine  qualified 
Jurors  responded,  and,  this  being  the  exact 
number  required  by  law  for  the  panel  In  a 
Justice  court,  the  Justice  of  the  peace  ordered 
that  they  be  impaneled,  and  caused  the  par- 
ties to  strike  from  the  list  thus  made  up. 
There  is  no  suggestion  that  there  was  any 
irre^larlty  so  far  as  the  original  drawing 
of  the  Jury  was  concerned.     Indeed,  it  is 
stated  in  the  record  that  9  men  were  regu- 
larly drawn  and  summoned  to  be  present  on 
February  8th,  the  day  on  which  the  court 
met.    Section  4143  of  the  Civil  Code  of  1895 
provides  that  if  there  should  be  a  deficiency 
of  Jurors  at  the  trial  in  a  Justice's  court, 
"from  cause  or  absence,"  the  constable,  by 
direction  of  the  court,  shall  complete  the  Jury 
by  talesmen.    It  is  undoubtedly  regular  that 
the  Justice  of  the  peace  should  not  in  ad- 
vance tell  the  constable  what  particular  per- 
sons to  summon,  the  discretion  in  this  respect 
being  vested  in  the  constable,  and  not  in  the 
Justice  of  the  peace.    However,  It  is  not  im- 
proper that  the  Justice  of  the  peace  should  ex- 
hibit to  the  constable  the  list  of  the  Jurors  of 
the  district,  or  that  he  should  tell  him  not 
to  summon  disqualified  Jurors.     When   the 
Justice  gave  the  list  of  16  men  to  the  con- 
stable, he  had  no  right  to  tell  him  which 
8  of  these  16  he  should  summon  In  order  to 
fill   the  panel.     But  as  he  did  not  choose 
among  them,  but  told  the  constable  to  sum- 
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mon  all  of  them,  and  as  the  constable  did 
summon  all  of  them,  and  only  8  attended,  so 
that  the  panel  was  thus  exactly  filled,  It  is 
plain  that  no  Injustice  resulted  to  either  par- 
ty; for  If  the  constable  had  served  only  8 
originally,  and  some  of  these  had  not  attend- 
ed, it  would  have  been  his  duty  to  keep 
serving  others  of  the  qualified  jurors  of  the 
district  until  he  did  complete  his  panel,  so 
that  It  should  number  9.  In  other  words,  the 
court  seems  to  have  reached  indirectly  the 
same  result  that  would  have  been  reached 
directly,  and  to  have  reached  It  by  a  perfect- 
ly fair  method  that  worked  no  harm  to  either 
party.  The  doctrine  that  there  must  be  in- 
jury as  well  as  error  to  authorize  the  grant 
of  a  new  trial  applies  with  special  force  to 
these  small  c&ses  tried  th  justice's  courts. 
The  judge  of  the  superior  court  should  not 
have  granted  a  new  trial  on  certiorarL 
Judgment  reversed. 


(8  Qa.  App.  HM 

BELCHER  V.  MASSEY  BROS.     (No.  2,503.) 

(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(SyUahui  hy  the  Court.) 

Costs   (f  260*)— On   AppsAii— Damages  fob 

Delay. 

In  this  case  there  was  no  appearance  for 
the  plaintiff  in  error,  and  this  court,  complying 
with  the  request  of  counsel  for  the  defendant 
in  error,  opened  the  record,  and,  after  consider- 
ing the  character  of  the  errors  assigned,  is 
satisfied  that  the  writ  of  error  was  sued  out 
for  delay  only.  The  judgment  is  therefore  af- 
firmed with  10  per  cent,  damages  on  the  amount 
of  tlie  judgment  in  the  court  oelow.  Civ.  Code 
1895,  §  5594 ;  Craton  v.  Hackney,  91  Ga.  192, 
17  S.  B.  124. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §  983;    Dec.  Dig.  S  260.*] 

Error  from  City  Court  of  Quitman;  J.  G. 
McCall,  Judge. 

Action  between  C  T.  Belcher  and  Massey 
Bros.  From  the  judgment,  Belcher  brings  er- 
ror.   Affirmed. 

J.  U.  Merrltt,  for  plaintiff  in  error.  Branch 
ft  Snow,  for  defendant  in  error. 

Him  CL  J.    Judgment  affirmed. 


(8  Oa.   App.  28) 

WILBURN  V.  STATE. 
(No.  2,492.) 

(Court  of  Appeals  of  Georgia.    July  5,  1910.) 

(Syllahui  ly  the  Court.) 

1.  intoxicatijtq  liquobs  (§  223*)— offenses 
—Prosecutions— Allegations  and  Proof. 
The  verdict  was  supported  by  the  evidence. 
Nor  was  there  a  fata!  or  even  a  material  vari- 
ance between  the  allegations  of  the  indictraent 
and  the  proof.  Proof  of  the  nale  of  corn  liquor 
is  sufficient  to  support  an  allegation  that  the 
defendant  unlawfully  sold  alcoholic,  spirituous, 
malt,  and  intoxicating  liquor. 

[Eid.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  §8  265,  271;  Dec.  Dig.  | 
223.*] 


2L  Intoxicatino  Liquobs  (SJ  223,  224*)— Il- 
legal S ALB— Prosecuting — Sufficiency  of 
BviDBNOB— *  'Liquor'  '—"Corn  Liquor.  * ' 
The   word   "liquor"   is  collective,   and    its 
significance  includes  the  plural  as  well  as  the 
singular.     A  conviction  may  be  supported  by 
proof  of  the  sale  of  liquor  which  is  either  al- 
coholic, spirituous,  malt,  or  intoxicating  in  its 
qualityi  without  proof  of  the  fact  that  it  pos- 
sesses more  than  one  of  these  qualities.    In  the 
absence  of  any  evidence  to  the  contrary,  "corn 
liquor"  will  be  presumed  to  be  an  intoxicating 
liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  88  265,  271,  275;  Dec.  Dig. 
§8  223,  224.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4180-4182.] 

3.  Intoxicating  Liquors  (8  223^— Illegal 
Sale— Sufficiency  of  Evioence. 

While  it  is  true  that  where  the  sale  of  in- 
toxicating liauor  is  alleged  to  have  been  made 
by  an  individual,  the  proof  must  correspond  in 
this  re8x>ect  with  the  allegation,  nevertheless 
evidence  that  another  person  furnished  part  of 
the  money  with  which  the  intoxicating  liquor 
in  this  case  was  paid  for  did  not  create  any 
variance  between  the  allegation  and  the  proof; 
for  the  reason  that  the  jury  were  authorized  to 
infer  that  if  any  money   was  furnished   by   a 

Eerson  other  than  the  alleged  buyer,  it  might 
ave  been  a  loan  of  money;  and  for  the  further 
reason  that  there  was  no  evidence  tending  to 
show  that  the  seller  had  any  knowledge  of  tlie 
participation  of  any  other  person  than  the  al- 
leged buyer,  or  that  any  other  than  he  partici- 
pated in  the  actual  purchase. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8  274 ;   Dec.  Dig.  8  223.*] 

Error  from  City  Court  of  Montlcello ;  A.  S. 
Thurman,  Judge. 

Alice  Wilburn  was  convicted  of  selling  in* 
toxicants,  and  she  brings  error.    Afllrmed. 

Eugene  M.  Baynes,  for  plaintiff  in  error. 
Qreene  F.  Johnson,  Sol.,  for  the  State. 

RUSSELL,  J.  The  defendant  In  the  court 
below  was  convicted  of  the  offense  of  misde- 
meanor. In  the  presentment  it  was  charged 
that  she  had  sold  and  bartered,  for  valuable 
consideration,  alcoholic,  spirituous,  malt,  and 
intoxicating  liquor  to  Croff  Brewer.  The 
sale  was  alleged  to  have  taken  place  on  the 
15th  of  December,  1908,  and  the  presentment 
was  returned  to  the  August  term,  1909,  of  the 
Jasper  superior  court.  The  case  was  transr 
ferred  to  the  dty  court  of  Monticello  for  tri- 
al; and  It  is  insisted  that  the  judge  of  the  city 
court  erred  In  overruling  the  motion  for  new 
trial.  Special  assignments  of  error  complain 
that  the  court  erred  In  staling  to  the  jury  the 
contentions  of  the  state,  in  that  he  did  not  lim- 
it the  time  to  which  the  evidence  of  the  alleged 
sale  should  be  confined  nor  limit  the  Inquiry 
to  the  person  to  whom  the  liquor  was  sold, 
and  particularly  that  the  instructions  of  the 
judge  made  It  appear  to  the  jury  that  the  in- 
dictment charged  the  sale  of  different  kinds 
of  liquors,  whereas  the  indictment  charges 
the  sale  of  only  one  kind  of  liquor,  to  wit, 
alcoholic,  spirituous,  malt,  and  intoxicating 
liquor.    Exception  is  also  taken  to  the  charge 
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of  the  Judge  upon  the  subject  of  reasonable 
doubts  wherein  the  judge  told  the  jury  that 
^'a  reasonable  doobt  is  Just  what  the  words 
themselves  mean — ^a  reasonable  doubt — a 
doubt  that  grows  out  of  the  testimony  or  out 
of  the  want  of  testimony."  It  was  contended 
that  this  was  error  because  doubt  might 
arise,  not  merely  from  testimony  or  the  want 
of  testimony,  but  from  the  defendant's  state- 
ment, which  the  Judge  failed  to  refer  to,  and 
that  what  the  judge  said  upon  the  subject 
limited  sections  986,  987,  of  the  Penal  Code 
of  1895  to  the  prejudice  of  the  defendant.  It 
is  also  insisted  that  the  court  erred  In  char- 
ging that  the  Jury  would  be  authorized  to 
convict  in  case  they  should  find  and  believe 
that  the  defendant  sold  any  of  the  liquors 
named  in  the  indictment  There  is  no  merit 
in  the  exceptions  to  the  charge  upon  reason- 
able doubt.  The  succinct  definition  given  by 
the  trial  Judge  was  much  less  apt  to  confuse 
the  Jury  than  a  labored  attempt  to  elabo- 
rate a  term  which  is  more  easily  understood 
when  considered  from  the  standpoint  of  its 
ordinary  significance  in  the  everyday  affairs 
of  life. 

Treating  all  the  other  exceptions  together, 
they  really  raise  but  two  points  for  our  con- 
sideration, or,  rather,  the  single  point  that 
there  was  a  fatal  variance  between  the  alle- 
gation of  the  presentment  and  the  proof  sub- 
mitted in  its  support,  and  that  this  variance 
existed  as  to  two  material  matters  necessary 
to  be  established.  It  is  contended  that  the  in- 
structions to  which  exceptions  are  taken  were 
not  authorized,  because  not  in  harmony  with 
the  evidence,  when  considered  with  a  view  to 
its  applicability  to  the  presentment  For  in- 
stance, it  is  insisted  that  the  verdict  is  con- 
trary to  evidence,  and  also  that  the  Judge 
erred  in  charging  the  Jury  that  if  they  found 
any  of  the  liquors  were  sold  to  Croff  Brewer, 
as  alleged  in  the  indictment,  the  Jury  would 
be  authorized  to  convict,  and  that  the  evi- 
dence shows  that  the  sale  was  not  made  to 
Croff  Brewer  alone,  as  alleged  in  the  present- 
ment, bat  to  Croff  Brewer  Jointly  with  Phenie 
Benton.  Upon  this  subject  it  is  only  neces- 
sary to  say  that  the  record  shows  that  Phe- 
nie Benton  testified  that  she  never  bought 
any  intoxicating  liquor  from  the  defendant, 
and  Croff  Brewer  testified  that  he  purchased 
the  liquor  in  question,  and  that  he  himself 
handed  over  the  money  with  which  to  pay 
for  it  It  is  true  he  also  testified  that  Phenie 
helped  him  to  pay  for  it,  he  contributing  25 
cents  and  Phenie  10  cents,  but  he  does  not 
testify  that  Phenie  participated  in  the  pur- 
chase. Though  Phenie  may  have  loaned  him 
10  cents  of  the  money,  or  may  have  contribut- 
ed 10  cents  to  the  purchase  price,  this  does 
not  prevent  Croff  Brewer  from  being  the  sole 
purchaser.  So  far  as  the  defendant  is  con- 
cerned, the  sale  was  made  by  the  defendant 
to  Croff  ■  Brewer  without  any  knowledge  of 
Phenie  Benton's  interest  in  the  matter.  Cer- 
tainly there  is  no  evidence  tending  to  show 
that  PtienJe  did  more  than  furnish  a  part  of 


the  money,  and  none  to  show  that  she  per- 
sonally participated  in  the  direct  purchase. 
It  is  Insisted  that  there  is  a  fatal  variance 
between  the  allegation  of  the  presentment 
and  the  proof,  in  that  the  only  evidence  tend- 
ing to  show  that  the  liquor  purchased  was 
alcoholic,  spirituous,  malt,  or  intoxicating 
was  that  of  the  state's  witness,  who  testified 
that  he  bought  com  liquor  from  the  defend- 
ant We  think  that  this  was  sufficient,  in  the 
absence  of  anything  to  the  contrary,  to  au- 
thorise the  inference  on  the  part  of  the  Jury 
that  the  liquor  sold  was  com  whisky  and  in- 
toxicating. Considering  the  nature  of  the 
case  being  tried,  as  well  as  the  ordinary  ac- 
ceptation of  the  term  "com  liquor,"  it  would 
hardly  be  reasonable  to  assume  that  the  Jury 
could  have  inferred  that  the  witness  meant 
anything  else  than  com  whisky  when  he  stat- 
ed he  bought  "com  liquor.'*  In  Carswell  v. 
State,  7  Ga.  App.  198,  66  S.  B.  488,  this  court 
held  that  the  testimony  of  the  witness  to  the 
effect  that  he  bought  **liquor"  from  the  de- 
fendant was  sufficient  to  authorize  the  infer- 
ence, in  the  absence  of  any  testimony  to  the 
contrary,  that  the  liquor  in  question  was  in- 
toxicating, and  in  the  present  case,  while 
recognizing  the  fact  that  the  word  "liquor" 
has  a  generic  as  well  as  a  specific  meaning, 
we  are  compelled  to  hold  that  as  there  is 
nothing  to  show  that  the  liquor  alleged  to 
have  been  sold  was  blood  or  buttermilk,  or 
other  nonintoxlcating  liquid,  the  stating  of 
the  case  was  such  as  to  attach  to  the  word 
'liquor"  its  specific  meaning,  and  in  this  sense 
it  refers  only  to  intoxicants.  It  was  insisted 
that  inasmuch  as  the  accusation  alleged  the 
sale  of  *'llquor,"  instead  of  "liquors,"  the 
charge  could  only  refer  to  one  kind  of  liquor, 
and,  therefore,  that  the  conviction  was  not 
authorized,  unless  the  proof  showed  that  the 
liquor  sold  possessed  all  of  the  qualities  as- 
cribed to  it  in  the  presentment ;  that  is,  that 
is  must  have  appeared  that  the  liquor  sold 
was  alcoholic,  and  also  that  it  was  spirituous, 
and  malt,  and  intoxicating.  If  the  word  *iiq- 
uor"  could  only  refer  to  a  single  liquid,  the 
point  might  be  well  taken.  But  It  must  be 
bome  in  mind  that  the  word  "liquor"  is  col- 
lective In  Its  significance,  and  may  Include  in 
its  broader  meaning  any  number  of  liquids. 
It  Includes  the  plural  as  well  as  the  singular, 
and,  for  that  reason,  to  charge  that  one  has 
sold  alcoholic,  spirituous,  malt,  and  intoxi- 
cating liquor  is  to  charge  that  be  has  sold 
"liquor"  of  each  of  these  kinds.  If  we  are 
correct  in  this  view,  then,  under  the  ruling  in 
Eaves  v.  State,  113  Ga.  749,  89  S.  B.  318,  and 
Hubbard  v.  State,  123  Ga.  17,  51  S.  E.  11, 
proof  of  the  sale  of  liquor  of  any  one  of  the 
kinds  described  would  be  sufficient  to  author- 
ize the  conviction.  It  certainly  cannot  be  said 
that  if  the  indictment  had  charged  that  the 
defendant  sold  an  intoxicating  "liquor,"  the 
indictment  would  be  defective;  for  the  Code 
requires  that  the  statute  shall  be  so  interpret- 
ed as  that  the  singular  shall  include  the  plu- 
ral, and  vice  versa.    And  though  the  word 


462 


68  SOUTHEASTEiElN  REPOBTER. 


<Qa. 


««' 


liquors"  Is  employed  in  the  general  prohibi- 
tion law  of  1907,  certainly  an  indictment 
cannot  be  held  to  be  defective  which  charges 
the  Bale  of  a  certain  intoxicating  liquor  as 
such  (using  the  singular  number  in  the 
charge),  instead  of  using  the  exact  phrase- 
ology of  the  statute.  If  an  indictment  char- 
ging that  the  defendant  sold  an  intoxicating 
liquor  would  be  good,  and  would  be  support- 
ed by  proof  that  the  defendant  sold  corn  liq- 
uor, then,  under  the  ruling  in  the  Eaves  and 
Hubbard  Oases,  supra,  in  a  case  in  which 
the  defendant  was  charged  with  the  sale  of 
alcoholic  liquor,  and  spirituous  liquor,  and 
malt  liquor,  and  intoxicating  liquor,  proof  of 
the  sale  of  any  one  of  these  liquors  would  au- 
thorize a  conviction. 
Judgment  affirmed. 


(7  Oft.  App.  M») 

JOSEPH  GOI/DSMITH  &  CO.  t.  M.  MARr 

CUS  &  BRO.    (No.  2,047.) 
(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(Syllabus  by  the  Court,) 

1.  Evidence    (§    410*)— Pabol    Evidence  — 
Wkitten  Conteact. 

While  a  written  instrument,  although  not 
signed,  will,  if  orally  assented  to  by  the  par- 
ties, constitute  the  agreement,  and  its  terms  not 
be  subject  to  be  varied  by  parol  evidence,  still, 
to  dispense  with  the  signature  of  the  party 
sought  to  be  charged  thereby,  it  must  first  be 
made  to  appear  that  the  terms  of  the  writing 
were  understood  and  assented  to  as  containing 
all  of  the  stipulations  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  1846-1854 ;   Dec.  Dig.  §  410.*] 

» 

2.  Evidence  (§  410*)— Pabol  EJvidenob— Un- 
signed Written  Agkeement. 

The  evidence  in  the  present  case  authorized 
the  conclusion  that  the  defendant  did  not  as- 
sent to  the  contract  as  written.  In  a  case  in 
which  there  is  conflict  as  to  whether  an  unsign- 
ed writing  truly  represents  the  agreement  of  the 
Sartiee,  parol  evidence  as  to  the  terms  and  con- 
itions  01  the  alleged  contract  is  properly  admis- 
sible and  may  be  considered,  If  it  is  found  that 
the  writing  was  not  in  fact  assented  to  by  one 
of  them. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1846-1854;    Dec.  Dig.  {  410.*] 

3.  Review  on  Appeal. 

The  evidence  authorized  the  verdict  ren- 
dered, and  the  assignments  of  error  which  were 
not  abandoned  on  the  argument  were  not  of  suf- 
ficient materiality  to  authorize  the  grant  of  a 
new  trial. 

B>rror  from  C?ity  Court  of  Atlanta;  A.  El 
Calhoun,  Judge. 

Action  by  Joseph  Ctoldsmith  &  Co.  against 
M.  Marcus  &  Bro.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

■ 

Smith,  Hastings  &  Ransom,  for  plaintiflfs 
In  error.  Walter  W.  Visanska,  for  defend- 
ants in  error. 

RUSSELL,  J.  The  plaintiffs  In  error 
brought  a  suit  upon  an  open  account  against 
the  defendants  in  error.  The  defendants  ad- 
mitted the  purchase  of  the  bill  of  goods  sued 


on,  but  pleaded  that  the  goods  were  bought 
under  special  parol  contract,  made  with  the 
plaintiffs  at  the  time  of  the  purchase;  that 
they  were  bought  by  sample,  upon  the  posi- 
tive assurance  of  the  seller  that  the  goods  to 
be  shipped  were  to  correspond  with  the  sam- 
ples; that  the  clothing  in  question  was  sold 
and  purchased  in  separate  lots,  and  that  it 
was  verbally  agreed  between  the  plaintiffs 
and  the  defendants  that  the  defendants  would 
have  the  right  to  retain  all  goods  that  came 
up  to  sample,  and  return  those  which  did  not 
come  up  to  sample,  provided  they  were  re- 
turned in  unbroken  lots ;  that  upon  receipt  of 
the  goods  certain  lots  were  found  not  to 
come  up  to  the  samples;  that  in  compliance 
with  the  agreement  the  defendants  immedi- 
ately returned  to  the  plaintiffs,  in  unbroken 
lots,  those  that  did  not  come  up  to  the  sam- 
ples; and  that  the  lots  that  did  come  up  to 
the  samples  were  retained  by  the  defendants, 
and  the  amount  due  upon  the  lots  so  retained 
was  tendered  to  the  plaintiffs.  The  plaintiffs 
admitted  the  return  of  goods  as  claimed  by 
the  defendants,  in  unbroken  lots,'  and  the 
tender  of  payment  for  the  lots  retained  by 
the  defendants,  but  denied  that  any  such 
contract  as  that  insisted  upon  by  the  defend- 
ants was  made,  insisting  that  tiie  memoran- 
dum, of  the  order  taken  by  their  salesman 
contained  all  of  the  agreements  or  undertak- 
ings of  both  parties. 

The  decision  in  the  case  really  turns  upon 
whether  the  memorandum  order  written  by 
the  salesman  of  Goldsmith  &  Co.,  the  plain- 
tiffs, should  have  been  treated  as  a  written 
contract,  the  terms  of  which  would  not  be 
subject  to  be  varied  by  parol  evidence,  al- 
though it  was  not  signed  by  the  defendants, 
who  were  sought  to  be  charged  thereby.  The 
gravest  exception  among  the  numerous  as- 
signments of  error  in  this  case  is  that  the 
judge  erred  in  admitting  parol  evidence  which 
was  contradictory  to  the  terms  set  out  in 
the  order  prepared  by  Goldsmith^s  salesman. 
We  think  the  Judge  ruled  correctly.  It  is, 
of  course,  true  that  if  the  conduct  of  the 
parties  shows  that  a  particular  writing  was 
expressly  adopted  as  their  contract  signature 
thereto  becomes  unnecessary,  for  signature  Is 
merely  evidence  of  assent.  This  rule  is  thus 
expressed  by  Wigmore:  ''If  a  single  document 
is  finally  drawn  up  to  replace  them  [the  prior 
negotiations]  and  to  embody  their  net  effect, 
and  is  signed  or  otherwise  adopted  by  the 
parties,  this  document  will  now  alone  repre- 
sent the  terms  of  the  act"  4  Wigmore  on 
Evidence,  3409. 

The  doctrine  that  a  signature  Is  not  essen- 
tial to  bring  a  contract  within  the  parol-ev- 
idence  rule  is  also  stated  in  17  Cyc.  and  in 
21  American  and  English  Enc.  of  Law  (2r1 
Ed.)  1119.  In  Farmer  v.  Gregory  &  Stagg. 
78  Ky.  475,  the  specific  question  was  passed 
upon,  and  It  was  ruled  that  an  unsigned  con- 
tract which  had  been  adopted  by  the  parties 


•For  other  cases  see  samt  topic  and  BecUon  NUMBER  Ia  Poo.  A.Am.  Digs.  1907  to  dato«  9b  Eeportor  Indozet 
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coQld  not  be  yarled  by  parol  testimony;  and 
this  case  was  cited.  ^^Ith  approval  In  Cohen 
▼.  Jackoboioe,  101  Mich.  400,  69  N.  W.  665, 
and  there  are  few  other  cases  in  which  the 
same  ruling  has  been  made.  In  both  of  these 
cases,  howeyer,  there  was  no  dispute  as  to 
the  fact  that  both  parties  expressly  agreed  to 
the  terms  of  the  unsigned  writing  and  treated 
it  as  the  embodiment  In  writing  of  the  con- 
clusion of  their  negotiations.  In  the  present 
case,  however,  It  Is  not  admitted  that  the 
parties  agreed  to  the  terms  of  the  order,  and 
certainly  not  admitted  that  the  memorandum 
contained  all  of  the  material  agreements, 
stipulations  and  conditions  of  the  contract  of 
purchase.  It  does  not  bear  on  its  face  evi- 
dence that  there  were  no  other  conditions 
which  were  not  reduced  to  writing,  such  as 
are  adverted  to  in  the  case  of  Imperial  Por- 
trait Co.  V.  Bryan,  111  Ga.  99,  36  S.  B.  291. 
As  appears  from  the  record,  the  copy  handed 
to  the  defendants  Is  not  ldenti<»l  with  the 
original,  as  produced  by  the  plaintiffs. 

For  these  reasons  the  trial  judge  was  con- 
fronted with  a  case  in  which  it  was  his  duty 
first  to  pass  upon  the  admissibility  of  the 
writing  as  evidence  of  the  contract  between 
the  parties.  Instead  of  admitting  it  as  a  con- 
tsact,  the  effect  of  his  rulings  was  to  hold 
primarily  (we  think,  correctly)  that  the  paper 
In  question  was  a  mere  sales  memorandum 
taken  down  by  the  seller  for  his  own  conven- 
ience to  which  the  buyer  was  no  party.  This 
placed  upon  the  plaintiffs  the  burden  of  prov- 
ing by  parol  that  the  defendants  assented  to 
the  terms  of  the  contract,  and  likewise  per- 
mitted the  defendants  to  deny  that  they  as- 
sented. Under  the  ruling  In  Delaware 
Insurance  Co.  v.  Penna.  Insurance  Co., 
126  Ga.  389,  55  S.  E.  330,  it  Is  doubtful 
whether  a  paper  which  has  not  been  signed 
by  either  party  Interested  in  the  subject- 
matter  can  be  held,  in  this  state,  to  be  such 
a  writing  as  cannot  be  explained  or  varied 
by  parol.  But  even  under  the  i-ule  stated  by 
Chief  Justice  Simmons  In  Kidd  v.  Huff,  105 
Ga.  209,  31  S.  E.  430,  the  trial  judge  was  not 
required  to  exclude  parol  evidence  as  to  the 
terms  and  conditions  of  the  present  contract 
of  purchase  when  It  had  not  been  shown 
that  the  terms  of  the  writing  were  assented 
to  by  Marcus  &  Bro.  "A  written  instrument, 
although  not  signed,  will,  if  orally  assented 
to  by  the  parties,  constitute  the  agreement 
Such  instrument,  however,  will  not  be  admis- 
sible In  crvldenee  until  it  is  shown  prima  facie 
tliat  the  terms  were  assented  to.*'  Kidd  v. 
Huff,  supra.  The  execution  of  a  writing 
which  has  been  signed  must,  except  In  certain 
instances,  be  proved ;  and  proof  of  the  signa- 
ture supplies  proof  of  assent  to  the  terms  of 
the  Instrument  Certainly  proof  of  assent 
to  a  writing  by  which  it  is  sought  to  bind  one 
who  has  not  even  signed  It  should  be  express 
and  manifest  If,  In  the  present  case,  the 
trial  judge  had  been  satisfied,  from  the  proof, 


that  the  writing  submitted  by  the  plaintiffs 
was  expressly  assented  to  by  the  defendants, 
as  containing  all  of  the  terms  of  the  contract, 
we  might,  perhaps,  not  be  prepared  to  rule 
that  he  erred,  but  it  is  very  plain,  from  the 
subsequent  rulings  of  the  judge,  as  well  as 
from  his  charge,  that  he  was  not  satisfied 
that  the  defendants  assented  to  the  written 
order,  which  they  had  not' signed;  and  we 
concur  with  him  in  this  opinion.  In  any  case 
where  It  is  insisted  that  a  writing  which  is 
not  signed  by  the  parties  sought  to  be  charged 
thereby  does  not  embody  the  contract,  and 
that  it  does  not  contain  the  stipulations  and 
mutual  agreements  of  the  parties,  it  would 
seem  to  be  the  correct  rule  to  allow  the  Jury 
to  pass  upon  the  issue,  as  the  judge  did  in 
the  present  case. 
Judgment  afilrmed. 


(8  Qa.  App.  25) 

HUFF  ▼.  WHITNE5R,  MANRY  &  00. 
(No.  2,435.) 

(Court  of  Appeals  of  Georgia.    July  5,  1910.) 

(Si/UabuB  hy  the  Court.) 

Justices  of  the  Peace  (§  148*)— Appeai/— 
Judgment  bt  Confession. 

In  cases  in  a  justice's  court  where  an  ap- 
peal will  lie.  the  appeal  can  be  made  from  a 
confession  of  judgment  without  any  formal  en- 
tering up  of  judgment  by  the  justice  on  the  con- 
fession. 

[£M.  Note.~For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  502;  Dec.  Dig.  \  14&^] 

Error  from  Superior  Court,  Fulton  CJoun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Whltner,  Manry  &  Co.  against 
W.  E.  HufP.  An  appeal  from  a  justice  court 
Judgment  for  plaintiff  was  dismissed,  and  de- 
fendant brings  error.    Heyersed. 

Anderson,  Felder,  Rountree  &  Wilson  and 
E.  D.  Thomas,  for  plaintiff  In  error.  J.  Ca- 
leb Clarke,  for  defendant  In  error. 

HILL,  0.  J.  This  was  an  appeal  from  a 
confession  of  judgment  In  a  justice's  court 
The  judge  of  the  superior  court  sustahied  a 
motion  to  dismiss  the  appeal,  because  it  did 
not  affirmatively  appear  that  the  appeal  was 
entered  within  four  days  from  the  confes- 
sion of  judgment  by  the  defendant,  and  this 
judgment  of  dismissal  constitutes  the  only 
error  assigned.  The  appeal  was  from  the 
following  confession  of  judgment:  "Whltner, 
Manry  &  Co.  v.  W.  E.  Huff.  No.  10935,  Ful- 
ton Superior  Court  Suit  on  account  In  J.  P. 
Court,  1362  district  G.  M.  Amount,  $52.50. 
Comes  now  the  defendant  In  the  above-stated 
case,  and,  in  pursuance  to  §  5361  of  the  Code 
of  1895,  enters  this  his  confession  of  judg- 
ment, and,  as  provided  in  said  section,  enters 
thU  his  appeal  to  a  jury  In  the  superior  court, 
and,  being  dissatisfied  with  said  judgment, 
and  having  paid  all  the  costs  which  have 
accrued  in  the  case  up  to  the  time  of  enter- 


•For  othw  CABes  see  same  topic  and  lection  NUMBER  in  Dec.  Jb  Am.  Digs.  1907  to  date,  Jb  Reporter  Indezee 
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ing  this  appeal,  and  within  the  time  allowed 
by  law,  enters  this  his  appeal  to  a  Jury  in 
the  superior  court  And  the  said  W.  E. 
Huff,  as  principal,  and  J.  D.  Sisson,  as  securi- 
ty, hereby  acknowledge  themselves  bound 
unto  the  appellee  herein  for  the  eventual 
condemnation  money  in  said  cause.  Witness 
our  hands  and  seals  this  6th  day  of  Novem- 
ber, 1900.  [Signed]  W.  E.  HuflP,  Principal. 
J.  D.  Sisson,  Security,  J.  N.  Langston,  J.  P. 
Approved  and  filed,  11/6/09."  "Now  comes 
the  defendant,  after  paying  cost  and  making 
bond,  appeals  to  Jury  In  superior  court  Ap- 
peal entered.  Nov.  6.  1909.  J.  N.  Langston, 
J.  P." 

Section  5361,  supra,  provides  that  either 
party  has  the  right  to  confess  a  Judgment 
without  the  consent  of  his  adversary,  and  to 
appeal  from  such  confession  without  reserv- 
ing the  right  so  to  do,  in  cases  where  an  ap- 
peal is  allowed  by  law.  It  is  manifest  from 
the  date  of  the  confession  of  Judgment  and 
the  date  of  the  appeal  from  such  confession 
that  both  the  confession  of  Judgment  and 
the  appeal  were  entered  the  same  day.  But 
it  is  insisted  that  this  confession  of  Judg- 
ment is  not  a  Judgment  of  the  court,  from 
which  an  appeal  could  have  been  entered. 
The  statute  above  quoted  expressly  provides 
that  an  appeal  can  be  entered  from  a  confes- 
sion of  Judgment  There  is  no  law  requiring 
a  Justice  to  enter  up  a  formal  Judgment  on 
a  confession  of  Judgment  before  the  right 


of  appeal  would  accrue.  In  fact  it  is  well 
settled  that  an  appeal  by  consent  may  be 
entered  without  any  Judgment  whatever  and 
this  is  the  general  practice.  We  therefore 
conclude  that  the  Judge  of  the  superior  court 
erred  in  dismissing  the  appeal  on  the  ground 
that  it  was  insufilcient  in  law.  We  think  the 
confession  of  Judgment  and  the  appeal  set 
forth  are  in  exact  compliance  with  the  stat- 
ute. See,  also,  sections  4138,  4453. 
Judgment  reversed. 

(8  Qa.  App.  17) 
TOUCHSTONE  v.    STATa     (No.   2262.) 
(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(Byllahu9  by  the  Court,) 

Review  on  Appeal. 

There  is  no  complaint  of  any  error  of  law 
either  in  the  charge  of  the  court  or  in  rulings 
during  the  trial.  The  evidence,  though  weal:, 
authorized  the  conviction. of  the  defendant,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Oourt  of  Griffin;  J.  J. 
Flynt,  Judge. 

Bab  Touchstone  was  convicted  of  crime^ 
and  brings  error.    Affirmed. 

Tbos.  W.  Thurman,  for  plaintiff  la  error. 
W.  H.  Beck,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed* 
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(86  S.  C.  M) 

DENNIS  y.  ATLANTIC  COAST  UNB  &  00. 

(Supreme  Coazt  of  South  Carolina.     July  ^ 

1910.) 

1.  Justices  of  thx  Peace  ({  39*)— Jubisdic- 
TioN— Suits  Against  Cobpobations. 

Const,  art  5,  §  21,  and  Code  Civ.  Proc.  §  71, 
giving  magistrates  jurisdiction  of  dvil  actions 
for  injurT"  to  person  or  property  if  the  damages 
do  not  exceed  (100,  inolude  suits  against  corpo- 
rations. 

[Ed.  Note.~For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  135;   Dec.  Dig.  $  39.*] 

2.  Cobpobations  (|  503*)— Domestic  Cobpo- 
bations—Actions  Against— Venue. 

A  domestic  cori)oration  may  be  sued  in  any 
county  where  it  maintains  an  agent  and  trans- 
acts its  corporate  business. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  1985-1946 ;    Dec.  Dig.  {  508.*] 

8.  Justices  or  the  Peace  (Si  39,  40*)— For- 
eign  Cobpobations  —  Actions  Against  — 

Venue. 

Under  Code  Civ.  Proc.  8  146,  providing  that 
actions  are  to  be  tried  in  the  county  where  de- 
fendant resides,  ma^strates  may  have  juris- 
diction of  a  suit  against  a  foreign  corporation, 
and  plaintiff  may  elect  in  which  county  to  sue. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  SS  135-145 ;  Dec  Dig.  |§ 
39,  40.*] 

4.  Justices  op  the  Peace  ($  61*)— Jubisdic- 

tion— Test. 

The  methods  proper  to  secure  testimony  of 
witnesses  in  magistrate's  court  cannot  be  the 
test  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  61.*] 

6.  Justices  or  the  Peace  ({  84*)— Jubisdio- 

noN— Appeabance— Waiveb. 

The  question  of  jurisdiction  relates  to  the 
person,  and  is  waived  by  general  appearance 
and  contest  on  the  merits. 

[Bd.  Note.— For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  H  266-278 ;  Dec.  Dig.  I  84.*] 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Berkeley  County;   Robt  Aldrich,  Judge. 

Action  by  W.  M.  Dennis  against  the  At- 
lantic Coast  Line  Railroad  Company.  Plain- 
tiff had  judgment  in  a  magistrate's  court 
which  was  aflQrmed  on  appeal  to  the  circuit 
court,  and  defendant  appeals.    Affirmed. 

Octavus  Cohen,  for  appellant  B.  J.  Den- 
nis, for  respondent. 

JONBS,  C.  J.  This  action  was  begun  be- 
fore a  magistrate  in  Berkeley  county  to  re- 
cover of  defendant  damages  for  the  negli- 
gent killing  of  a  cow  by  an  engine  of  the 
defendant  in  Charleston  county.  Defendant 
appeared  and  contested  the  case  upon  its 
merits,  and,  so  far  as  appears,  raised  no 
question  as  to  the  jurisdiction  of  the  mag- 
istrate. 

On  appeal  to  the  circuit  court  exception 
was  taken  that  the  magistrate  was  without 
Jurisdiction,  the  cause  of  action  arising  in 
Cliarleston  county,  and  the  magistrate  of 
Berkeley  county  had  no  power  to  compel  the 
attendance  of  witnesses  from  such  county. 
This  contention  was  overruled  by  the  circuit 
court  and  the  judgment  of  the  magistrate 


was  affirmed,  because  the  railroad  line  of  de- 
fendant lies  through  Berkeley  county  and 
defendant  maintains  an  agent  and  transacts 
its  business  in  Berkeley  county. 

Appellant's  exception  to  this  judgment  is 
without  merit: 

First.  Because  magistrates  have  jurisdic- 
tion of  an  action  for  damages  for  Injury  to 
rights  pertaining  to  the  person,  or  the  per^ 
sonal  or  real  property,  if  the  damages  claim- 
ed do  not  exceed  (100.  Section  71,  subd.  2, 
Cly.  Code  Proc,  pursuant  to  article  6,  f  21, 
of  the  Constitution.  This  necessarily  in- 
volves suits  against  corporations.  If  the  de- 
fendant is  a  domestic  corporation  the  suit 
may  be  brought  in  any  county  where  it 
maintains  an  agent  and  transacts  its  corpo- 
rate business.  Tobin  v.  Railroad,  47  8.  C. 
887,  25  S.  E.  283,  58  Am.  St.  Rep.  890;  Mc- 
Grath  v.  Insurance  Co.,  74  S.  C.  69,  54  S.  B. 
218;  Nixon  &  Danforth  v.  Insurance  Co.,  74 
S.  C.  440,  54  S.  E.  657.  Magistrates  may 
have  jurisdiction  even  in  a  suit  against  a 
foreign  corporation.  Best  v.  Railway,  72  S. 
C.  497,  52  S.  B.  223,  and  in  such  cases  the 
plaintiff  may  elect  In  which  county  to  sue 
under  section  146  of  the  Code  of  Procedure. 
The  methods  proper  to  secure  testimony  of 
witnesses  In  magistrate's  court  cannot  be  the 
test  of  jurisdiction. 

Second.  The  question  of  jurisdiction  re- 
lates to  the  person,  which  Is  waived  by  gen- 
eral appearance  and  contest  on  the  merits, 
as  in  this  case.  Jenkins  v.  Atlantic  Coast 
Line  R.  R.  Co.,  84  S.  C.  348,  66  S.  B.  409. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

HYDRICK,  J.,  did  not  hear  this  case. 


(88  8.  c.  leo) 
KELLY  et  al.  v.  TINBB. 

(Supreme  Court  of  South  Carolina.    June  28, 

1910.) 

Injunction  (§  175*)— Temporabt  Injunctioiv 
—Motion  to  Dissolve. 

Where  a  temporary  injunction  has  been 
granted  without  notice,  it  is  error  to  refuse  to 
entertaia  a  motion  to  aissolve,  based  on  the  an- 
swer of  the  defendant  and  his  proi^osed  affida- 
vits; but  they  should  be  considered  m  determin- 
ing whether  the  injunction  was  reasonably  es- 
sential for  the  protection  of  defendant's  rights 
pending  the  litigation. 

[EU.  Note.— For  other  cases,  see  Injunction^ 
Cent  I  888;  Dec.  Dig.  $  175.^] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County ;  John  S.  Wilson,  Judge. 

Suit  by  Ellas  Kelly  and  another  against 
John  Tiner.  From  an  order  refusing  to  dis- 
solve a  temporary  injunction,  defendant  ap- 
peals.   Reversed. 

Miller  &  Lawson,  for  appellant  McLaugh- 
lin &  Tatum,  for  respondents. 
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GARY,  A  J.  This  is  an  appeal  from  an 
order  refusing  to  dissolre  a  temporary  In- 
junction. The  anestlon  raised  by  the  excep- 
tions, upon  which  the  others  are  dependent, 
is  whether  his  honor,  the  circuit  judge,  erred 
in  ruling,  that,  under  the  case  of  Oudd  ▼.  Cal- 
vert, 54  S.  O.  457,  82  S.  E.  503,  he  was  with- 
out authority  to  entertain  the  motion  to  dls* 
solve  the  Injunction. 

In  the  case  of  Gudd  y.  Calvert,  54  S.  C. 
457,  32  S.  E.  503,  upon  which  the  circuit 
judge  based  his  ruling,  the  court  uses  this 
language:  "It  seems  to  us  that  where,  as 
in  this  case,  the  action  is  brought  solely  for 
the  purpose  of  obtaining  an  Injunction,  and 
where,  if  the  facts  alleged  In  the  complaint 
are  found  to  be  true,  a  proper  case  for  in- 
junction would  be  presented,  It  Is  error  to 
dissolve  a  temporary  injunction  upon  a  mere 
motion,  heard  ui;>on  affidavits,  as  that  would 
deprive  the  plaintiff  of  his  legal  right  to  have 
the  facts  determined  In  the  manner  provided 
by  law,  instead  of  by  affidavits — a  most  un- 
satisfactory mode  of  eliciting  the  truth."  Sec- 
tion 246  of  the  Code  of  Civil  Procedure  of  1902 
is  as  follows:  *'If  the  injunction  be  granted 
by  the  court,  or  a  judge  thereof,  without  no- 
tice, the  defendant,  at  any  time  before  the 
trial,  may  apply  upon  notice  to  the  court, 
or  a  judge  thereof,  in  which  the  action  Is 
brought,  to  vacate  or  modify  the  same.  The 
application  may  be  made  upon  the  complaint 
and  the  affidavits,  on  which  injunction  was 
granted,  or  upon  affidavits  upon  the  part  of 
the  defendant,  with  or  without  the  answer." 

The  rule  Is  thus  stated  in  Marion  Compa- 
ny V.  Tilghman  Company,  75  S.  C.  220,  55 
S.  E.  337,  and  affirmed  In  Boyd  v.  Trexler, 
84  S.  C.  51,  65  S.  B.  936:  "When  the  sole 
purpose  of  an  action  is  for  an  Injunction,  and 
a  temporary  injunction  is  essential  to  the  as- 
sertlon  and  preservation  of  a  legal  right,  if 
established  as  alleged  in  the  complaint,  it 
would  be  error  to  refuse  or  set  aside  a  tem- 
porary injunction.  Alderman  v.  Wilson,  69 
S.  C.  159,  48  S.  E.  85,  and  cases  cited  there- 
in. This,  however,  does  not  mean  that  a 
right  to  a  temporary  injunction  pendente  lite 
follows  automatically,  If  the  complaint  states 
a  cause  of  action  for  injunction.  The  court 
should  consider  the  showing  made  In  opposi- 
tion thereto,  and  .must  determine,  in  view  of 
all  the  circumstances,  subject  to  review  by 
this  court,  whether  the  injunction  Is  reason- 
ably essential  to  protect  the  legal  right  of 
plaintiff  i)ending  the  litigation,  as  was  done 
in  Northrop  v.  Simpson,  69  S.  C.  554,  48  S. 
E.  613."  Thus  showing  that  the  circuit  judge 
should  have  entertained  the  motion,  and 
should  have  considered  the  answer  of  the  de- 
fendant and  his  proposed  affidavits  in  deter- 
mining whether  the  injunction  was  reasona- 
bly essential  to  the  protection  of  the  plain- 
tlff*s  rights  pending  the  litigation. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  reversed. 


(86  8.  G.  162) 
McCALLUM  V.  ORIER. 

(Supreme  Court  of  South  Carolina.     June  28^ 

1910.) 

L  Refbbencb  (§  100*)— BxpoBT^EtcoEPnoirs 

— Sufficiency. 

An  exception  to  the  overruling  of  excep- 
tions to  the  master's  report  and  In  not  holding 
that  the  master  should  nave  sustained  a  speci- 
fied motion,  ''referred  to  in  this  exception,  and 
made  a  part  hereof,'*  was  not  in  proper  tonn, 
for  not  containing  witldn  itself  the  proposition 
of  law  to  be  reviewed. 

[E2d.  Note.~For  other  cases,  see  Beference, 
Dec.  Dig.  §  lOO.*] 

2.  APPBAIi  AND  Ebbos  <(  1032*)— Habioxss 
Ebbob— BuBDEN  TO  Show— Pbbjudiob  Fbom 
Ebbob. 

An  exception  to  the  mling  of  the  court  on 
exceptions  to  the  master's  report  will  not  be 
sustained  on  appeal  where  appellant  fails  to 
satisfy  the  Supreme  Court  that  the  ruling  of 
the  trial  court  was  prejudicial  to  bis  rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  4047-4051;  Dec.  Dig.  { 
1032.*] 

3.  Bquitt  (J  141*)—Plbading— Issues. 

Greater  latitude  is  allowed  in  stating  the 
issues  in  equitable  than  is  allowed  in  legal  ac- 
tions. 

[Bid.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  IS  313,  323-^0;    Dec.  Dig.  f  141.*1 

4.  Appeal  and  Ebbob  ({ 1022*)— Findings  of 
Masteb— 'Be  VIE  w . 

An  exception  to  the  master's  findings  of 
fact,  which  nave  been  confirmed  by  tiie  trial 
court,  will  be  overruled  on  appeal  where  the 
findings  are  sustained  by  the  testimony  of  one 
of  the  parties  and  by  tne  testimony  of  a  wit- 
ness for  the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4015-4018;  Dec.  Dig.  f 
1022.^] 

6.  Pbincipaland  Agent  (t  33*)— Revoca- 
tion OF  Authobitt. 

The  authority  of  an  agent  to  represent  his 
principal  is  revocable  at  any  time  unless  coupled 
with  an  interest,  even  where  the  authority  of 
the  a^nt  is  declared  to  be  irrevocable,  though 
the  principal  may  subject  himself  to  a  claim  tor 
damages,  by  revocation  contrai7  to  agreement; 
express  or  implied. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  54r456 ;    Dec.  Dig.  |  83.*] 

6.  Bbokebs  (S  10*)  — EMPLOYMENT  — Revoca- 
tion. 

The  employment  of  an  agent  to  procure  a 
purchaser  for  the  real  estate  of  the  owner  la 
revocable  at  the  will  of  the  owner. 

[Ejd.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §  11 ;    Dec.  Dig.  §  10.*] 

7.  Bbokebb  (i  100*)— Contbacts  with  Thxrd 
Pebsons— validitt. 

A  broker  employed  to  procure  a  purchaser 
is  a  special  agent,  so  that  a  third  person  deals 
with  him  at  his  peril  and  where  the  owner  re- 
voked the  authority  of  the  agent  the  latter  could 
not  make  a  binding  contract  for  the  sale  of  the 
land,  though  the  purchaser  did  not  know  of  the 
revocation. 

[£}d.  Note.— For  other  cases,  see  Brokers. 
Cent.  Dig.  H  142^  143;   Dec.  Dig.  t  100.*] 

8.  Bbokebs  (§  32*)  — Eicplotiisnt— Bspbb. 
sbntinq  Advebse  Intebbbt. 

A  broker  employed  to  procure  a  purchaser 
of  real  estate  cannot  act  for  a  purchaser  where 
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the  interests  of  tbe  owner  and  the  purehaser 
are  conflicting. 

[Bd.  Note.— For  other  cases,  tee  Broke^^ 
Gent  Dig.  I  25;   Dec.  Dig.  |  32,«] 

9.  Tbustb  (i  106*)— Tbustees— Manaqkicxnt 

OW   ESTATB. 

A  trnstee  may  not  buy  at  his  own  sale,  and 
all  purchases  by^  him  may  be  vacated  by  the  oes- 
tal  que  trust  without  regard  to  whether  a  pur- 
chase was  in  good  £aith  and  at  full  price,  or 
was  fraudulent. 

[Gd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  25S-265;   Dec  Dig.1  198.*] 

10.  Bbok£bs    (§    32*)— CONTBAOre— Validitt. 

Where  a  company  through  its  secretary 
was  employed  as  agent  to  procure  a  purchaser 
of  real  estate,  the  president  of  the  company  sus- 
tained towards  the  owner  a  fiduciary  relation, 
and  a  contract  between  the  company  and  the 
president  for  his  purchase  of  Uie  property  was 
voidable  at  the  option  of  the  owner. 

r£>d.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  S  32.*] 

Api>eal  from  Common  Pleas  Circnlt  Court 
of  Snmter  County;   Thos.  S.  Sease,  Judge. 

Action  by  J.  L.  McCallum  against  Kate 
B.  Grier.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Lh  D.  Jennings,  for  appellant  Lee  & 
Molse,  for  respondent 


GABY,  A.  J.  The  facts  are  thus  stated 
in  the  decree  of  his  honor  the  circuit  judge : 
'This  action  was  brought  for  specific  per- 
formance of  an  alleged  contract  of  sale,  by 
MoCallum  Realty  ft  Insurance  Company,  as 
agent  of  the  defendant,  through  its  secre- 
tary and  manager,  D.  R,  McCallum,  Jr.,  to 
J.  L.  McCallum,  the  president  of  the  com- 
pany, the  same  bearing  date  September  12, 
1907.  And  the  court  Is  asked  to  require  the 
defendant,  to  specifically  perform  the  alleg- 
ed contract  The  case  was  referred  to  the 
master  upon  all  of  the  issues,  and  the  mas- 
ter found  that  the  contract  was  binding,  and 
should  be  enforced.  This  brings  up  the  case 
upon  all  the  evidence  in  the  cause.  The  ev- 
idence shows  that  D.  R.  McCallum,  Jr.,  act- 
ing fof  his  company,  requested  the  defend- 
ant to  list  her  property  for  sale  with  his 
agency.  She  was  about  to  leave  the  city  of 
Sumter,  for  the  benefit  of  her  health,  was 
exceedingly  feeble  and  in  a  n>ervous  condi- 
tion, and  sent  for  the  said  D.  R.  McCallum, 
Jr.,  for  the  purpose  of  having  her  property 
insured  in  his  company.  After  the  Insur- 
ance was  arranged,  the  agent  requested  the 
defendant  to  allow  him  to  list  her  property 
with  the  company  for  sale,  which  she  did, 
claiming,  however,  to  have  signed  a  blank 
authority  with  nothing  written  thereon. 
The  paper  obtained  at  the  time,  authorizing 
the  sale  of  the  property.  Is  a  printed  form 
Oiled  out  and  witnessed  by  D.  R.  McCallum, 
Jr.  He  left  no  copy  with  the  defendant 
No  sale  was  made  In  fact,  until  after  the  re- 
torti  of  the  defendant  from  Charleston.  She 
left  her  home  for  Charleston  on  the  19th 


day  of  August,  1908^  and  returned  about 
September  2d,  at  which  time  Mr.  D.  R.  Mc- 
Callum, Jr.,  called  upon  her  In  the  Interest 
of  the  plalntiCT,  and  with  Instructions  from 
the  plaintiff,  'to  try  and  get  her  to  take  less 
than  twelve  hundred  and  fifty  dollars,'  and 
with  instructions  to  offer  less.  His  first  of- 
fer was  eleven  hundred  dollars,  which  t^e 
defendant  declined.  He  then  stated,  *I  think 
I  have  about  found  a  man  who  wiU  give  you 
twelve  hundred.'  The  defendant  declined 
the  offer.  Further  negotiations  were  car- 
ried on  by  the  agent  of  the  company  with 
the  defendant,  all  resulting  in  a  refusal  of 
the  defendant  to  make  the  sale.  Without 
repeating  all  of  the  testimony  It  Is  sufficient 
to  say  that  It  appears  therein  that  when  the 
defendant  returned  to  her  home  in  Septem- 
ber no  sale  of  her  property  had  been  effect- 
ed, and  she  declined  to  allow  the  MoCallum 
Realty  &  Insurance  Company  to  make  the 
sale  of  the  land  referred  to  In  the  contract, 
except  upon  certain  terms,  whidi  the  com- 
pany did  not  agree  to,  in  consequence  of 
which  disagreement  there  was  a  clear  ab- 
rogation of  the  authority  to  make  the  sale 
of  the  land  In  accordance  with  the  contract 
It  further  appears  from  the  testimony  that 
the  McCallum  Realty  &  Insurance  Company, 
acting  through  Its  secretary  and  manager, 
acted  in  a  dual  capacity  in  undertaking  to 
negotiate  a  sale  with  the  president  of  the 
company  at  a  price  less  than  that  fixed  by 
the  defendant  It  further  appears  from  the 
testimony  that  the  agent  of  the  defendant 
undertook  to  bind  the  defendant  to  a  sale  of 
property  referred  to  to  Its  own  president, 
and  this  without  disclosing  the  name  of  the 
purchaser  to  the  seller." 

The  first  of  the  appellant's  exceptions  rais- 
es a  question  of  practice,  and  is  as  follows: 
"It  is  respectfully  submitted,  that  his  honor 
erred  in  overruling  the  plaintiff's  exceptions 
to  the  master's  report,  and  in  not  holding 
that  the  master  should  have  sustained  the 
plaintiff's  motion  to  strike  from  the  com- 
plaint all  of  the  allegations  referred  to  in 
the  plalntlfTs  motion  to  strike  out,  all  of 
which  are  referred  to  in  this  exception  and 
made  a  part  hereof,  and  it  is  respectfully 
submitted  that  his  honor  erred  in  not  sus- 
taining the  motion,  on  each  and  every  ground 
therein  stated." 

In  the  first  place,  the  cases  of  Jumper  y. 
Bank,  89  S.  C.  296^  17  S.  E.  980,  Holtschiw 
V.  Green,  40  S.  C.  494,  28  S.  B.  615,  and 
Tucker  v.  Ry.,  51  S.  C.  306,  28  S.  B.  943, 
show  that  the  exception  is  not  In  proper 
form,  as  it  does  not  contain  within  Itself  the 
proposition  of  law  to  be  reviewed.  But, 
waiving  such  objection,  It  cannot  be  sustain- 
ed, for  the  reason  that  the  appellant  has 
failed  to  satisfy  this  court  that  the  ruling  of 
the  presiding  judge  was  prejudicial  to  his 
rights*  It  must  be  remembered  that  greater 
latitude  is  allowed  in  stating*  the  issues  In 
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equitable  than  in  legal  actions.     Smith  v. 
Smith,  50  S.  C.  54,  27  Sw  B.  545. 

The  appellant  filed  exceptions  to  the  find- 
ings of  fact  hereinbefore  set  out,  but  these 
exceptions  must  be  overruled,  as  the  find- 
ings of  fact  are  fully  sustained,  not  only  by 
the  testimony  Introduced  in  behalf  of  the  de- 
fendant, but  by  the  testimony  of  D.  R.  Mc- 
Callum,  Jr^  a  witness  for  the  plaintiff. 

The  next  question  that  will  be  considered 
is  whether  the  defendant  had  the  power  to 
revoke  the  authority  of  her  agent  during  the 
time  fixed  for  the  continuance  of  her  con- 
tract with  the  agent  "As  between  principal 
and  agent,  authority  is  revocable  at  any 
time,  if  not  coupled  with  an  interest  The 
authority  of  an  agent  to  represent  the  princi- 
pal depends  upon  the  wUl  and  license  of  the 
latter.  It  is  the  act  of  the  principal  which 
creates  the  authority;  it  is  for  his  benefit, 
and  to  subserve  his  purposes,  that  it  is 
called  into  being ;  and  unless  the  agent  has 
acquired  with  the  authority  an  interest  in 
the  subject-matter,  it  is  in  the  principal's 
interest  alone  that  the  authorfty  is  to  be  ex- 
ercised. The  agent,  obviously,  except  in  the 
instance  mentioned,  can  have  no  right  to  in- 
sist upon  a  further  execution  of  the  authori- 
ty, if  the  principal  himself,  desires  it  to  ter- 
minate. It  is  the  general  rule  of  law,  there- 
fore, that  as  between  the  agent  and  his  prin- 
cipal, the  authority  of  the  agent  may  be  re- 
voked by  the  principal  at  his  will  at  any 
time,  and  with  or  without  good  reason  there- 
for, except  in  those  cases  where  the  author- 
ity is  coupled  with  suflicient  interest  in  the 
agent  And  this  is  true,  even  though  the 
authority  be  in  express  terms,  declared  to 
be  'exclusive*  or  'Irrevocable.'  But  although 
the  principal  has  the  power  thus  to  revoke 
the  authority,  he  may  subject  himself  to  a 
(daim  for  damages,  if  he  exercises  it,  con- 
trary to  his  express  or  implied  agreement  in 
the  matter.  An  agency  is  sometimes  said 
to  be  irrevocable^  when  it  is  conferred  for  a 
valuable  consideration.  It  is  believed,  how- 
ever, that  this  is  only  another  form  of  stat- 
ing the  general  rule,  that  It  must  be  coupled 
with  an  interest"    Mechem  on  Agency,  §  201. 

"A  power  of  attorney  constituting  a  mere 
agency,  is  always  revocable.  It  is  only  when 
coupled  with  an  interest  in  the  thing  itself, 
or  the  estate  which  is  the  subject  of  the 
power,  it  is  deemed  to  be  irrevocable,  as 
where  it  is  a  security  for  money  advanced, 
or  is  to  be  used  as  a  means  of  effectuating  a 
purpose  necessary  to  protect  the  rights  of 
the  agent  or  others.  A  mere  power,  like  a 
will,  is  in  its  very  nature  revocable,  when  it 
concerns  the  interest  of  the  principal  alone, 
and,  in  such  case,  even  an  express  declara- 
tion of  irrevocability  will  not  prevent  revo- 
cation. An  Interest  in  the  proceeds,  to  arise 
as  mere  compensation  for  the  service  of  ex- 
ecuting the  power,  will  not  make  the  power 
irrevocable.  Therefore,  it  has  been  held, 
that  a  mere  employment  to  transact  the  busi- 
ness oi  the  principal  is  not  irrevocable  with- 


out an  express  covenant  founded  on  sufB* 
dent  consideration,  notwitlistandlng  the  com- 
pensation of  the  agent  is  to  result  from 
the  business  to  be  performed,  and  to  be 
measured  by  Its  extent  In  order  to  make 
an  agreement  for  irrevocability,  contained 
in  a  power  to  transact  business  for  the  benefit 
of  the  principal,  binding  on  him,  there  must 
be  a  consideration  for  it,  independent  of  the 
compensation  to  be  rendered,  for  the  serv- 
ices to  be  performed."  Blackstone  v.  But- 
termore,  53  Pa.  266. 

**it  is  not  denied  by  the  plaintiff  that,  in 
this  case,  it  was  within  the  power  ot  the  de- 
fendant to  put  an  end  to  his  agency  by  re- 
voking his  authority.  Indeed,  this  is  a  doc- 
trine so  consonant  with  Justice  and  common 
sense,  that  it  requires  no  reasoning  to  prove 
it  But  he  contends  that  it  is  a  maxim  of 
common  law  that  every  instrumentality  must 
be  revoked  by  one  of  equal  dignity.  It  is 
true  an  instrument  under  seal  cannot  be  re- 
leased or  discharged  by  an  instrument  not 
under  s^l  or  by  parol,  but  we  do  not  consid- 
er the  rule  as  applicable  to  the  revocation 
of  powers  of  attorney.  The  authority  of 
an  agent  is  conferred  at  the  mere  will  of 
the  principal,  and  is  to  be  executed  for  his 
benefit;  the  principal,  therefore,  has  the 
right  to  put  an  end  to  the  agency,  when  the 
confidence  at  first  reposed  in  him  is  with- 
drawn." Brookshire  v.  Brookshire^  80  N. 
a  74,  47  Am.  Dec.  341. 

As  a  broker  is  a  special  agent  a  third  party 
deals  with  him  at  his  peril.  Therefore,  after 
the  defendant  revoked  the  authority  of  her 
agent,  D.  R.  McGallum,  Jr.,  could  not  enter 
into  a  contract  binding  on  her  for  the  sale  of 
the  land,  even  though  the  plaintiff  was  not 
then  aware  that  the  agent's  authority  had 
been  revoked.  The  foregoing  authorities  dis- 
pose of  all  the  exceptions,  relative  to  the  pow- 
er of  revocation. 

The  next  question  is  whether  the  relations 
existing  between  the  defendant,  the  plaintiff 
McGallum  Realty  &  Insurance  Ck>mpany,  and 
D.  R.  McGallum,  Jr.,  were  such  as  to  pre- 
vent the  latter  from  entering  Into  a  contract 
with  J.  L.  McCallum  for  the  sale  of  the 
land  that  would  be  binding  upon  the  defend- 
ant against  her  wishes.  The  McGallum  Real- 
ty &  Insurance  Company  was  the  agent  ot 
Mrs.  Grier,  and  of  course  J.  L.  McCftUum,  its 
president,  and  D.  R.  McGallum,  Jr.,  its  man- 
ager, also  sustained  towards  her  a  fiduciary 
relation,  yet  we  find  that  one  fiduciary  (J. 
L.  McCallum)  not  only  seeks  to  pundiase  the 
property  from  the  other  fiduciary  (D.  R.  Mc- 
Gallum, Jr.),  but  that  the  plaintiff  constitut- 
ed D.  R.  McGallum,  Jr.,  his  agent  to  nego- 
tiate the  purchase  of  the  property  from  the 
defendant,  although  her  Interests  were  an- 
tagonistic to  those  of  the  plaintiff. 

**A  broker  cannot  act  as  the  agent  of  botili 
parties,  where  their  interests  are  conflicttDg. 
Thus,  a  broker  empk>yed  to  etil  cannot  act 
at  the  same  time  as  the  agent  of  the  purdias- 
er,  for  in  that  case  the  duty  he  owes  to  one 
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prindpel  to  sell  for  fhe  best  price  obtainable 
Is  essentially  Inconsistent  with,  and  repug- 
nant to,  the  duty  he  owes  to  the  other  to  buy 
at  the  lowest  price  possible,  and  there  would, 
necessarily,  be  danger  that  the  right  of  one 
principal  would  be  sacrificed  to  promote  the 
interests  of  the  other.  A  broker  employed  to 
sell  goods  for  his  principal  cannot  buy  them 
for  himself,  nor  can  a  broker  employed  to 
buy,  buy  his  own  goods  unless  the  principal, 
with  full  knowledge  of  the  facts,  assents  to 
the  transaction.  This  rule  is  inflexible,  and 
it  Is  immaterial  that  the  broker  acts  in  good 
faith,  and  works  no  injury  to  his  principal, 
or  even  that  the  transaction  is  more  ad- 
vantageous to  the  principal  than  if  had  with 
a  stranger.  The  reason  of  the  rule  is  that, 
if  the  broker  were  permitted  to  buy  from 
or  sell  to  himself,  there  would  be  combined  in 
him  the  Incompatible  relation  of  purchaser 
and  seller,  and  an  interest  adverse  to  that 
of  his  principal  would  be  created  such  as 
would  ordinarily  lead  to  a  violation  of  his 
duty  as  agent*'  4  Enc.  of  Law,  966 ;  19  Cyc. 
207. 

"It  is  a  well-established  principle  that  a 
trustee  cannot  buy  at  his  own  sale.  He  can- 
not be  the  vendor  and  vendee  at  the  same  time 
of  trust  property ;  that  is,  he  cannot  make  a 
binding  contract  with  himself  in  the  purchase 
of  the  trust  property  under  his  control.  On 
the  contrary,  all  such  purchases  are  subject 
to  be  vacated  and  set  aside  by  the  cestui  que 
trust  at  his  option,  and  this,  too,  without  re- 
gard to  the  fact  whether  said  purchase  was 
made  In  good  faltii,  at  full  price,  or  was 
fraudulent  and  delusive.  This  doctrine  has 
been  long  settled,  both  in  Ebigland  and  In  this 
country,  and  it  is  a  wise  and  wholesome 
principle.  It  strikes,  at  once,  at  the  root  of 
danger,  and  destroys  it  It  removes  from  the 
trustee  the  temptation  to  do  wrong,  and  guar- 
antees the  faithful  execution  of  his  trust  in 
the  sale  of  the  property  of  his  cestui  que 
trust.'*  This  language  is  quoted  with  approv- 
al in  Mortgage  Co.  v.  downey,  70  S.  C.  229, 
49  S.  E.  569.  See,  also,  Vemer  ▼.  Simpson, 
68  S.  C.  459,  47  S.  E.  729,  and  Duncan  v.  City 
Council,  60  S.  0.  558,  39  S.  E.  265. 

These  authorities  conclusively  show  that 
It  was  a  violation  of  the  plalntifTs  du  ty  to  at- 
tempt to  purchase  from  an  agency  of  which  he 
was  a  member,  and  that  he  is  not  in  a  posi- 
tion to  demand  specific  performance  of  his 
contract,  which  was  voidable,  at  the  option 
of  the  defendant 

Judgment  affirmed. 

{VH  Oa.  S21) 

LANE  et  al  v.  HTAMS. 
(Supreme  Court  of  Georgia.     June  21,  1910.) 

(SyllahuB  hy  the  Court.) 

JuDGifENT  (I  743*)— Res  Judicata— Mattkks 
Concluded. 

A  person  havinir  a  policy  of  insurance  on 
his  own   life,   payable  to  himselt   "his  execu- 


tors, administratorB,  or  assigns,**  soo^t  to  sell 
it;  and  an  agent  or  broker  for  him  procured 
a  purchaser,  had  the  insured  to  make  an  assign- 
ment, blank  as  to  the  name  of  the  assignee,  fill- 
ed this  in.  received  $4,768  from  the  assignee, 
and  paid  $695.22  to  his  principal.  After  the 
death  of  the  insured,  his  executors  claimed  the 
proceeds  of  the  policy,  and,  under  a  bill  of  in- 
terpleader filed  by  the  insurance  company  in  the 
federal  court,  pleaded  that  the  assignment  was 
a  wagering  contract,  contrary  to  public  policy, 
and  void,  and  obtained  a  decree  for  the  balance 
of  the  proceeds  of  the  policy  after  reimbursing 
the  transferee  for  the  amount  paid  for  the  as- 
signment and  his  expenditures  for  (premiums 
and  on  account  of  a  loan  by  the  company  to 
the  insured  (they  conceding  that  such  reimburse- 
ment should  be  made).  Beld  that,  in  a  subse- 
quent suit  by  the  executors  to  recover  balance 
received  by  the  agent  or  broker  from  the  as- 
signee over  and  above  what  he  had  paid  to  his 
principal,  and  which  should  have  been  so  paid, 
the  plaintiffs  were  not  debarred  from  recovering 
by  the  litigation  and  decree  in  the  United  States 
court. 

[Ed.  Note.— Fy)r  other  cases,  see  Judgment, 
Cent  Dig.  §§  1275,  1277;  Dec.  Dig.  {  743.*] 

Error  from  Superior  Court  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  M.  B.  Lane  and  others,  ezecu« 
tors,  against  M.  Hyams,  Jr.  There  was  a 
directed  verdict  for  defendant,  and  plaintiffs 
bring  error.    Reversed. 

John  R.  Young  held  an  insurance  policy  on 
his  own  life  for  the  sum  of  $50,000  in  the  Mu- 
tual Life  Insurance  Company  of  New  York, 
on  which  policy  he  had  borrowed  $4,000.  M. 
Hyams,  Jr.,  was  an  employ^  in  the  office  of 
the  agent  of  the  insurance  company  at  Sa- 
vannah. Young  expressed  a  desire  to  sell  his 
policy,  and  Hyams  undertook  to  negotiate  the 
sale.  Hyams  testified  that  he  told  Young 
that  he  could  obtain  $695.22  net  for  him,  and 
Young  signed  an  assignment  in  blank,  which 
recited  the  consideration  to  be  $1  and  other 
valuable  considerations.  Hyams  completed 
the  assignment  to  one  Alexander,  receiving 
from  him  $4,768,  of  which  he  paid  to  Young 
$695.22  and  retained  the  balance  for  himself 
as  a  "commission."  After  Young  died  both 
his  executors  and  Alexander  claimed  to  be 
entitied  to  the  amount  of  the  Insurance  due. 
The  company  filed  a  bill  of  interpleader  in 
the  United  States  court  In  their  answer  the 
executors  of  Young  averred  "that  said  alleg- 
ed assignment  to  said  Max  Alexander  was 
and  is  null,  void,  and  of  no  effect;  that  the 
taking  and  procuring  thereof  by  said  Max 
Alexander  was  a  wager  and  speculation,  and 
a  wagering  and  speculating  contract;  that 
said  Max  Alexander,  at  the  time  of  said  al- 
leged assignment  had  no  insurable  interest 
of  any  sort  whatever  in  the  life  of  said  John 
R.  Young,  and  does  not  now  claim  to  have 
any  such  Insurable  interest;  that  said  alleg- 
ed assignment  was  immoral,  contrary  to  pub- 
lic policy,  and  void."  The  executors  recover- 
ed a  decree.  In  the  opinion  filed  by  the  pre- 
siding Judge  it  was  stated  that  the  executors 
admitted  that  Alexander  might  equitably  re- 
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cover  sncb  sums  as  he  had  paid  out  for  or 
on  account  of  the  policy,  with  interest  on  the 
same,  and  that,  ''in  view  of  this  concession, 
decree  will  be  taken  accordingly,"  which 
was  done.  The  executors  then  brought  suit 
against  Hyams  in  the  superior  court  of  Chat- 
ham county  to  recover  the  halance  of  the 
$4,768  which  Alexander  had  paid  to  him  for 
the  assignment  of  the  policy,  less  (696.22 
which  Hyams  had  paid  to  Young.  On  the 
hearing  counsel  for  each  of  the  parties  moved 
that  the  court  direct  a  verdict  for  the  side 
represented  by  them,  respectively.  The  judge 
directed  a  verdict  for  the  defendant  The 
plaintiffs  excepted. 

Hitch  &  Denmark,  for  plaintiffs  in  error. 
Osborne  &  Lawrence,  for  defendant  in  error. 

LUMPKIN,  J.  In  the  equity  case  tried  in 
the  United  States  court  a  decree  was  render- 
ed reimbursing  Alexander  for  the  various 
amounts  expended  by  him,  including  the 
amount  paid  to  Hyams,  as  representing  the 
insured,  for  the  assignment  of  the  policy,  the 
amount  of  premiums  paid  by  the  assignee  for 
keeping  up  the  policy,  with  interest  thereon, 
and  certain  other  amounts  paid  by  him  on 
account  of  the  loan  made  by  the  company  to 
the  insured.  It  is  true  the  presiding  Judge, 
in  the  opinion  filed  by  him,  stated  that  coun- 
sel for  the  executors  conceded  that  Alexander 
should  be  repaid  for  such  expenditures,  and 
said :  **In  view  of  this  concession,  decree  will 
be  taken  accordingly.  He  will,  therefore,  suf- 
fer no  loss.  He  will  have  his  whole  outlay, 
with  7  per  cent,  interest."  We  do  not  under- 
stand, however,  that  it  was  thereby  held  that 
these  amounts  were  not  properly  allowable  to 
Alexander.  Whether  placed  in  the  decree  by 
virtue  of  a  concession,  or  by  virtue  of  a  view 
that  they  should  properly  he  allowed,  the 
fact  is  that  Alexander  has  under  the  decree 
received  out  of  the  proceeds  of  the  policy  the 
amount  which  he  paid  therefor  to  Hyams, 
and  which  was  thus  treated  as  paid  to  Young 
so  far  as  Alexander  was  concerned.  The 
Judge  of  the  superior  court  took  the  view 
that,  as  it  was  declared  that  the  assignment 
of  the  policy  of  insurance  was  contrary  to 
public  policy  and  void,  it  was  entirely  void; 
that  the  executors  of  Young  were  not  oblig- 
ed to  repay  the  amount  thus  paid  on  a  wager- 
ing contract;  and  that  if,  from  motives  of 
expediency,  they  conceded  such  repaym^it, 
they  did  not  have  any  right  of  action  against 
Hyams.  As  to  the  premiums  necessary  to 
keep  the  policy  in  force,  which  were  paid  by 
Alexander,  the  Judge  stated  in  the  opinion 
filed  by  him  that  he  could  see  a  difference,  as 
they  were  necessary  to  keep  the  policy  in  life 
and  produce  the  fund  which  was  in  contro- 
versy after  the  death  of  the  insured. 

If  the  right  of  an  assignee  of  a  i>olicy  to 
have  returned  to  hlro  his  expenditures  in 
keeping  the  policy  in  life  were  placed  by  the 
courts  of  the  United  States,  not  on  the  par- 
tial validity  of  the  assignment,  but  on  the 
ground  that  one  thus  producing  or  aiding  to 


produce  a  fund  for  distribution  in  a  court  of 
equity  should  be  reimbursed  for  his  expend- 
itures in  so  doing,  or  that  if  beneficiaries  of 
a  policy  go  into  a  court  of  equity  and  seek  to 
have  the  assignment  set  aside,  they  should 
do  equity  and  reimburse  the  assignee,  the 
position  of  our  learned  Brother  of  the  supe- 
rior court  bench  would  have  weight  The 
United  States  District  Judge,  presiding  In 
the  Circuit  Ck>urt,  who  passed  upon  the  eq- 
\iity  cause  involving  the  assignment  and  dis- 
tribution of  the  proceeds  of  the  policy,  relied 
to  a  considerable  extent  upon  the  decision  in 
Wamock  v.  Davis,  104  U.  S.  775,  28  L.  Ed. 
924.  In  that  case  a  person,  on  procuring  an 
insurance  upon  his  life,  entered  into  an  agree- 
ment with  a  firm  whereby  the  latter  was  to 
pay  all  fees  and  assessments  payable  to  the 
underwriters  on  the  policy,  and  to  receive 
nine-tenths  of  the  amount  due  thereon  at  his 
death.  Pursuant  to  the  agreement,  he  exe- 
cuted an  assignment  of  the  x>olicy,  and  the 
firm  paid  the  fees  and  assessments.  On  his 
death  they  collected  from  the  underwriters 
nine-tenthis  of  the  amount  due  on  the  policy, 
and  his  administrator  sued  the  firm  therefor. 
It  was  held  that  the  administrator  was  en- 
titled to  the  money  so  collected,  with  interest 
thereon,  less  the  sums  advanced  by  the  firm. 
In  the  opinion  delivered  by  Mr.  Justice  Field 
it  was  said :  "To  the  extent  in  which  the  as- 
signee stipulates  for  the  proceeds  of  the  pol- 
icy beyond  the  sums  advanced  by  him,  he 
stands  in  the  position  of  one  holding  a  wager 
policy.*'  Again  he  said :  "It  was  lawful  for 
the  association  to  advance  to  the  assured  the 
sums  payable  to  the  insurance  company  on 
the  policy  as  they  became  due.  It  was  also 
lawful  for  the  assured  to  assign  the  policy  as 
security  for  their  payment  The  assignment 
was  only  invalid  as  a  transfer  of  the  pro- 
ceeds of  the  policy  beyond  what  was~required 
to  refund  those  sums,  with  interest"  Still 
further,  referring  to  the  issuing  of  a  policy 
to  one  having  no  insurable  interest  in  the  life 
of  the  assured,  and  the  assignment  of  a  pol- 
icy to  sudi  a  person,  he  said:  "The  same 
ground  which  invalidates  the  one  should  in- 
validate the  other — so  far,  at  least  as  to  re- 
strict the  right  of  the  assignee  to  the  sums 
actually  advanced  by  him."  In  discussing  the 
decision  in  Cammack  v.  Lewis,  15  Wall.  943, 
21  Im  Ed.  244,  he  said:  "The  case  being 
brought  to  this  court  it  was  held  that  the 
transaction,  so  far  as  the  creditor  was  con- 
cerned, for  the  excess  beyond  the  debt  owing 
to  him,  was  a  wagering  policy,  and  that  the 
creditor.  In  equity  and  good  conscience,  should 
hold  it  only  as  security  for  what  the  debtor 
owed  him  when  it  was  assigned,  and  for  such 
advances  as  he  might  have  afterwards  made 
on  account  of  it;  and  that  the  assignment 
was  valid  only  to  that  extent."  These  ex- 
cerpts indicate  that  an  assignment  of  a  life 
insurance  policy  is  not  deemed  by  the  Su- 
preme Ck)nrt  of  the  United  States  to  be  nec- 
essarily wholly  void  because  it  includes  a 
wagering  element,  but  that  it  may  he  treated 
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EB  yalld  for  the  amount  of  an  indebtedness 
existing  when  It  was  made,  or  for  advances 
made  on  account  of  It  afterwards,  with  In- 
terest thereon,  and  only  void  as  to  the  ex- 
cess oyer  and  above  such  amounts. 

In  Manhattan  Life  Insurance  Co.  ▼.  Hen- 
nessy,  99  Fed.  64,  70,  89  G.  0.  A.  625,  Judge 
Shelby,  speaking  for  the  Circuit  Court  of 
Appeals  of  the  Fifth  Circuit,  referred  to  this 
subject,  and  his  decision  was  cited  in  the 
opinion  of  the  United  States  judge  in  the 
case  arising  under  the  bill  of  Interpleader. 
In  that  case  the  question  of  the  right  to  re^ 
cover  the  amount  paid  for  the  pollcyi  if  the 
assignment  were  held  void  generally,  was  not 
discussed.  In  Russell  v.  Grlgsby,  168  Fed. 
577  (9),  94  C.  C.  A.  61,  the  question  was  di- 
rectly involved.  The  policy  was  payable  to 
the  executors,  administrators,  and  assigns  of 
the  insured.  Before  the  third  premium  fell 
due,  having  met  with  financial  misfortune,  he 
was  unable  to  meet  it.  He  also  needed  a  sur- 
gical operation,  but  was  without  means  to 
obtain  the  services.  In  this  condition  he  as- 
signed the  policy  to  another  In  consideration 
of  (100  in  money  and  an  engagement  by  the 
assignee  to  pay  the  premium  then  past  due 
and  future  premiums,  which  the  latter  did. 
At  the  time  of  the  assignment  the  assignee 
was  neither  a  relative  nor  creditor  of  the  In- 
sured. It  was  held  by  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the  Sixth 
Circuit  that  the  assignment  was  void  for 
want  of  an  Insurable  Interest  in  the  assignee, 
and  that  he  was  only  entitled  to  receive  from 
the  proceeds  of  the  policy  the  amount  actu- 
ally paid  and  advances  for  subsequent  pre- 
miums. Judge  Lurton,  who  has  since  been 
elevated  to  the  Sui>reme  Bench,  after  a  full 
discussion  of  the  case^  said:  "The  conclusion 
of  the  whole  matter  is  that  the  assignment 
is  valid  to  the  extent  of  the  money  actually 
paid  for  It  as  well  as  for  all  advances  for 
premiums  subsequently  made.  Beyond  this 
it  is  a  gambling  contract  and  not  enforcea- 
ble." Thus  the  amount  of  money  paid  to  the 
insured,  and  thereby  Inuring  to  his  benefit, 
seems  to  have  been  considered  as  standing  on 
a  like  basis  with  a  debt  already  existing  or 
one  subsequently  arising  by  virtue  of  advan- 
ces afterward  made.  Apparently  it  was  not 
thought  to  make  any  material  difference 
whether  the  money  was  loaned  before  the 
assignment,  or  at  the  time  of  the  assignment, 
or  agreed  to  be  and  actually  advanced  after 
the  assignment,  or  paid  to  the  assignor  for 
the  assignment  so  far  as  the  right  of  reim- 
bursement and  the  partial  validity  of  the  as- 
signment for  that  purpose  was  concerned. 

We  are  not  now  considering  the  question  of 
the  assignability  of  the  policy  as  an  original 
proposition,  either  on  principles  of  general 
law  or  with  reference  to  a  construction  of  a 
section  of  our  Code.  See,  in  this  connection, 
Rylander  v.  Allen,  125  Ga.  206,  53  S.  HT. 
1032,  6  L.  B.  A.  (N.  S.)  129,    Neither  are  we 


discussing  the  questi<m  of  dealing  with  a 
single  assignment  as  infected  with  a  wager- 
ing element,  yet  good  in  part  and  bad  in  part 
The  rights  of  the  executors  of  the  Insured 
and  of  the  assignee  have  been  decreed  by  a 
court  having  jurisdiction  of  the  parties  on 
the  subject-matter.  Under  that  decree  the 
assignee  was  reimbursed  the  amount  paid  for 
the  policy,  treating  the  payment  by  him  to 
Hyams  as  equivalent  to  a  payment  to  Young, 
the  insured.  The  question  we  have  to  deal 
with  in  the  present  case,  so  far  as  it  is  affect- 
ed by  the  litigation  and  decree  in  the  United 
States  court  in  the  former  case,  is:  What  is 
the  status  between  the  executors  of  the  in- 
sured and  Hyams,  whom  they  claim  was  the 
agent  of  the  Insured,  received  money  for  him, 
and  unlawfully  retained  a  portion  of  it?  If, 
under  the  decisions  of  the  United  States 
courts  (in  one  of  which  that  case  was  tried), 
the  assignment  was  not  absolutely  void,  but 
was  vaUd  to  the  extent  of  the  money  paid 
for  It  and  subsequent  advances,  and  if  Hy- 
ams  received  such  money  as  the  agent  of  the 
assured,  and  the  executors  of  the  insured 
have  had  to  account  for  the  amount  so  paid, 
it  is  not  easy  to  see  why  he  should  be  allow- 
ed to  Illegally  retain  a  part  of  it  from  his 
principal  or  the  executors  of  the  latter.  Hy- 
ams was  not  a  party  in  the  former  litigation ; 
but  it  was  claimed  that  he  was  the  agent  of 
the  insured,  whose  executors  were  parties, 
and  that  through  him  the  contract  was  made.  • 
If  an  agent  received  money  for  his  principal, 
and  such  payment  was  in  law  a  payment  to 
the  principal,  and  the  resulting  assignment 
of  the  policy  was  valid  to  the  extent  of  the 
amount  of  such  payment  and  other  advances, 
and  the  principal  accounted  for  it  under  a  de- 
cree in  a  litigation  with  the  oth'er  party  to 
the  contract,  the  agent  ought  not  to  be  al- 
lowed to  pocket  a  portion  of  the  money  thus 
received  and  defend  himself  on  account  of 
the  decision  declaring  the  assignment  gen- 
erally void.  If  we  have  correctly  apprehend- 
ed the  decisions  of  the  United  States  courts, 
as  above  discussed,  then  the  executors  of 
Young  did  not  merely  give  away  this  sum  to 
Alexander,  or  concede  it  to  him  as  a  matter 
of  grace,  but  as  matter  of  right  under  such 
adjudications;  and  in  that  event  their  con- 
cession did  not  operate  as  a  release  to  Hy- 
ams, as  Indicated  in  the  opinion  filed  by  the 
judge  of  the  superior  court 

It  is  not  necessary  to  deal  with  the  evi- 
dence of  Hyams  as  to  what  his  real  relation 
to  the  insured  was,  or  in  regard  to  his  con- 
duct in  the  transaction,  or  as  to  the  agree* 
ment,  of  Young  in  regard  to  receiving  a  "net** 
amount  The  presiding  judge  directed  a  ver- 
dict for  the  defendant  because  of  the  former 
litigation  and  its  results.  We  cannot  con- 
cur in  the  view  that  such  a  verdict  was  de- 
manded. 

Judgment  reversed.  All  the  Justices  ooit- 
cur. 
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(134  Oa.  eSO) 
DAUGHARTT  t.  S.  K  &  C  C  DRAWDT. 

t Supreme  Ck>art  of  Geor^a.     Jane  23,  1910.) 

(Syllabus  hy  the  Court.) 

L  EaCECUTOBS  AND  Administbatobs  (§  124^)^ 
Powers  undeb  Wiix— Execution— Bkecu- 
tob's  Deed. 

The  plaintiffs  filed  their  equitable  petition 
CO  enjoin  the  defendant  from  cutting  the  tim- 
ber on  oertain  land,  and  to  recover  damages 
and  the  possession  of  such  land,  attaching  to 
the  petition  an  abstract  of  title.  In  this  ab- 
stract, and  upon  the  trial  of  the  case  in  October, 
1908,  the  plainti£to  relied,  as  one  of  the  links  in 
their  chain  of  title,  upon*  a  deed  dated  Ma^  11, 
1878,  made  by  an  executor.  Upon  the  tnal  it 
appeared  that  the  testator  in  his  will  gave  his 
executors  power  to  sell,  publicly  or  privately, 
certain  lands,  including  the  tract  undertaken  to 
be  conveyed  in  the  executor's  deed  referred  to. 
and  that  another  besides  the  maker  of  the  deed 
qualified  as  executor.     Held: 

(a)  Under  the  power  in  the  will  authorizing 
the  executors  of  the  testator  to  sell  at  private 
sale,  both  of  the  executors  should  have  joined 
in  the  deed  made  under  such  power.  Board  of 
Eiducation  of  Glynn  County  v.  Day,  128  Ga. 
166,  57  S.  E.  359;  Hosch  liumber  Co.  y.  Weeks, 
123  Ga.  336,  51  S.  E.  439;  Dowdy  v.  McAr- 
thur,  94  Ga.  577,  21  S.  E.  148;  Civ.  Code 
1895,  J  3317. 

(b)  Where  a  deed  by  one  of  such  executors 
was  offered  in  evidence,  it  was  error,  over  ap- 
propriate and  timely  objections,  to  admit  it  in 
evidence  as  conveying  title  to  the  property  de- 
scribed therein. 

[Ed.  Note.>-For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  496-507; 
.Dec  Dig.  i  124.*] 

2.  Tbiai.  ($  191*)  —  Evidence  (§  383*)  —  An- 
cient Deed  — Effect  of  Admission  —  In - 
STBucTioN  AssuiaNO  Disputed  Fact. 
The  plaintiff^  introduced  in  evidence  a 
deed  purporting  to  have  been  executed  more 
than  30  years  prior  to  the  time  of  trial,  and  the 
court  chaiged  the  jury  in  reference  thereto  as 
follows:  "1  charge  you  that  this  deed  thatpur- 
ports  to  have  been  made  from  6mith  to  White, 
and  being  what  is  called  an  ancient  document, 
being  over  30  years  old,  the  presumption  of  law 
is  that  it  is  genuine,  and,  when  that  deed  is  at- 
tacked as  a  forgery,  the  burden  Is  upon  the  par- 
ty attacking  it  to  satisfy  you  that  it  is  a  forg- 
ed instrument  If  they  have  carried  that  bur- 
den, and  satisfied  vou  that  it  is  a  forgery,  then 
you  would  find  in  favor  of  the  defendant  Daugh- 
arty  in  this  case.'*     Held: 

(a)  As  the  defendant,  who  contended  and  of- 
fered testimony  to  show  that  the  alleged  deed 
was  a  forgery,  introduced  evidence  that  the  al- 
leged deed  was  not  30  years  old,  it  was  error  to 
instruct  the  jury  in  the  words  '*Being  what  is 
called  an  ancient  document"  and  'i>eing  over 
80  years  old." 

(b)  The  fact  that  a  deed  is  admitted  in  evi- 
dence under  Civ.  Code  1895,  |  3610,  does  not 
prevent  the  jury  from  finding  that  it  is  a  for- 
gery, from  the  face  of  the  deed  and  the  entries 
thereon,  without  resort  to  aliunde  evidence. 
OE^dgen  v.  Green,  80  Ga.  737,  7  S.  E.  97;  1 
Enc.  E)v.  884,  885. 

[£3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sfi  420-431;  Dec.  Dig.  $  191  ;♦  Evidence, 
Gent.  Dig.  |§  1660-1677 ;   Dec.  Dig.  §  383.^] 

8.  Depositions  (I  64*>~Subject-!Matteb  of 
Examination— Intebbooatobies  as  to  At- 
tached Affidavits. 

Defendant  sued  out  interrogatories  for  non- 
resident witnesses,  to  obtain  their  testimony  to 
be  used  upon  the  final  trial  of  an  application  for 


injunction  and  other  relief,  and  attached  there- 
to affidavits  made  bv  the  witnesses  to  be  used 
upon  the  hearing  before  the  presiding  judge  for 
an  interlocutory  injunction.  In  such  interroga- 
torles  questions  were  propounded  to  the  wit* 
nesses,  wherein  they  were  asked  if  they  made 
such  affidavits,  and  if  the  statements  therein 
contained  were  true,  to  which  questions  the 
witnesses  answered  m  the  affirmative.  When 
the  interrogatories  were  submitted  to  opi>osing 
counsel,  they  made  thereon  and  signed,  as  coun- 
sel for  the  plaintiffs,  objections  that  "the  at- 
tached affidavits  cannot  be  rendered  admissible 
in  evidence  upon  the  trial  of  said  case  by  prov- 
ing the  execution  of  same  and  that  the  stated 
ments  made  therein  are  true,"  and  "all  ques- 
tions propounded  to  either  of  said  witnesses  bas- 
ed upon  the  statements  made  in  said  affidavits 
are  likewise  illegal,  irrelevant,  and  inadmissible 
in  evidence."  Held,  that  the  court  upon  the 
trial  committed  no  error  in  refusing  to  allow 
the  answers  to  such  questions  to  be  admitted  in 
evidence  for  the  defendants.  Richardson  ▼. 
Golden,  Fed.  Cas.  No.  11,782;  4  Enc  Ev.  363 ; 
1  Wigmore  on  Evidence,  S  787. 

[E)d.  Note.— For  other  cases,  see  DepositionSft 
Cent  Dig.  §  138 ;  Dec  Dig.  {  64.*] 

Error  from  Superior  Court,  Cllndi  County  ; 
T.  A.  Parker,  Judge. 

Action  by  S.  L.  &  0.  a  Drawdy  against  J. 
N.  Daugharty.  Judgment  for  plalntilZs,  and 
defendant  brings  error.    Reversed. 

Wilson,  Bennett  ft  Lambdin,  for  plaintiff  in 
error.  R.  G.  Dickerson  and  J.  L.  Sweat,  for 
defendants  In  error. 

HOLDEN,  J.  Judgment  reversed.  All  tba 
Justices  concur. 


Qt4  Ga.  660) 

HOI/rON  et  aL  ▼.  CITY  OF  CAMILLA  et  aL 
(Supreme  Court  of  Georgia.     June  14,  1910.) 

(Syllabus  by  the  Court,) 

1.  CoNSTiruTiONAL  LAW  (W  82,  87,  278*)— 
POWBBS  OF  MuNiciPALrrr  * —  Pbopebtt 
Rights— Due  Pbogess  of  Law. 

The  act  of  the  General  Assembly  (Acta 
1907,  p  505)  chartering  the  city  of  Camilla 
provided  in  the  twenty-eighth  paragraph  of  sec- 
tion 21  that  the  city  should  have  tne  power 
"to  acquire  by  purchase  or  otherwise,  own  and 
equip  ice  plants  and  cold  storage  plants,  in  con- 
nection with  waterworks  system  of  said  dty  or 
otherwise,  and  to  do  and  perform  all  acts  in 
connection  with  ownership  and  operation  of  and 
conduct  of  same,  ordinarily  Incident  to  the 
oi)eration  and  conduct  of  the  same,  and  to  issue 
bonds  of  said  city,  for  the  purpose  of  aoqniring, 
owning,  and  equipping  or  operating  said  plants.^* 
An  ordinance  passed  by  tne  municipal  author* 
ities  calling  an  election  for  the  purpose  of  hav* 
ing  determined  the  question  whetner  or  not 
bonds  of  the  municipality  should  be  issued  pro- 
vided: "Said  bonds  to  be  issued  for  the  purpose 
of  procuring  the  sum  of  (12,000,  which  sum  is 
to  be  used  as  follows:  The  same  to  be  used  in 
acquiring,  equipping,  enlarging,  and  repairing 
the  electric  and  waterworks  plant  and  system, 
and  acquiring  additional  real  estate  upon  which 
to  locate  and  operate  said  plant;  and  in  ac- 
quiring, establisning,  equipping,  and  operating 
an  ice  plant  in  connection  with  the  waterworks 
and  electric  lights  and  other  public  utilities  of 
the  city  of  Camilla."  Held,  the  operation  of 
an  ice  plant  by  the  munldpal  authorities  of 
the   city  of  Camilla,    in   connection   with    the 
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electric  l!rht  and  waterworks  plant,  for  the 
purpose  of  fumishine  Ice  to  the  inhabitants  of 
the  city,  is  not  in.  violation  of  paragraph  2,  § 

1,  art.  1,  or  of  paragraph  &  |  1,  art.  1,  or 
of  paragraph  25,  |  1,  art  1»  of  the  Goiusti- 
tntion  of  this  state,  or  otherwise  illeji^al;  and 
the  issuance  of  bonds  by  such  municipality  to 
raise  money  to  establish  and  operate  such  ice 

plant  was  not  illegal,  where  the  assent  of  two- 
thirds  of  the  qualified  voters  of  the  city  had 
been  obtained  at  an  election  held  for  the  pur- 
pose of  determining  whether  or  not  such  bonds 
should  be  issued. 

[E3d.  Note.~For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  §§  82,  87,  278.»] 

2.  municipai.  cobpobations  (§  917*)— bowds 
—Validation— Attack  ow  judgment. 

After  a  judgment  was  rendered  confirming 
and   validating  the   issuance   of  the  bonds   in 

{roceedings  had  under  the  validation  act  of 
897  (Acts  1897,  p.  82).  citizens  and  taxpayers 
of  the  municipality  could  not  for  the  first  time 
attack  the  judgment  on  the  ground  that  the 
money  to  be  raised  from  a  sale  of  the  bonds  was 
to  be  used  for  different  purposes,  and  '^neither 
said  ordinance,  nor  the  published  notice  of 
the  election  published  in  pursuance  thereof,  pro- 
vided or  gave  the  voters  of  said  city  anv  op- 
portunity to  vote  for  or  against  the  bonds  for 
each  of  said  specified  purposes  separately,  and 
hence  said  ordinance  and  said  notice  did  not  call 
and  give  notice  of  respectively  as  to  each  of 
said  debts  and  purposes  of  an  election  'for  that 
purpose,'  as  re9uired  by  the  Constitution  of  the 
state  01  Georgia,  embodied  in  Code,  $  5893.** 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  917.*] 

8.  Pbkvious  Case  Reaffibmkd. 

Upon  a  review  of  the  case  of  Lippitt  v. 
Albany.  131  6a.  629.  63  S.  B.  88,  the  rulings 
therein  made  are  reaffirmed: 

Brror  from  Superior  Court,  Mitchell  Coun- 
ty; Frank  Park,  Judge. 

Action  by  S.  J.  Helton  and  others  against 
the  City  of  Camilla  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

The  plaintiffs  in  error,  as  citizens  and  tax- 
payers of  the  city  of  Camilla,  filed  their 
equitable  petition  against  the  city  and  its 
mayor  and  aldermen  to  enjoin  the  issuance 
and  sale  of  certain  bonds  which  had  been 
authorized  to  be  issued  at  an  election  held 
.for  that  purpose.  A  judgment  confirming 
and  validating  the  Issuance  of  the  bonds 
had  previously  been  rendered  in  proceedings 
had  under  the  act  of  1897  (Acts  1897,  p.  82). 
In  the  equitable  petition  for  an  injunction 
the  plaintiffs  attacked  the  constitutionality 
of  this  act  They  further  contended  that  the 
judgment  yalidatlng  the  bonds  was  illegal 
for  various  reasons,  even  if  the  act  of  1897 
was  constitutional.  To  the  order  of  the 
court  refusing  an  interlocutory  injunction, 
the  plaintiffs  excepted. 

The  ordinance  calling  the  election  for  the 
purpose  of  having  determined  the  question 
whether  or  not  bonds  should  be  Issued  pro- 
vided: "Said  bonds  to  be  issued  for  the  pur- 
pose of  procuring  the  sum  of  (12,000  which 
sum  Is  to  be  used  as  follows:  The  same  to 
be  used  in  acquiring,  equipping,  enlarging, 
and  repairing  the  electric  and  waterworlcs 


plant  and  system,  and  acquiring  additional 
real  estate  upon  which  to  locate  and  operate 
said  plant,  and  in  acquiring,  establishing, 
equipping,  and  operating  an  ice  plant  in  con- 
nection with  the  waterworks  and  electric 
lights  and  other  public  utilities  of  the  city 
of  Camilla."  One  of  the  grounds  upon 
which  the  plaintiffs  sought  to  enjoin  the  is- 
suance and  sale  of  the  bonds  was  that  the 
city  could  not  engage  In  the  enterprise  of  op- 
erating an  ice  plant.  The  defendant  con- 
tended that  the  city  had  such  power  under 
the  act  of  the  General  Assembly  approved 
Augrust  27,  1907  (Acts  1907,  p.  605),  under  the 
provision  of  paragraph  28  of  section  21,  ap- 
pearing on  page  512;  that  in  this  paragraph 
and  section  of  the  city's  charter  the  Legisla- 
ture expressly  gave  it  authority  to  engage  in 
the  business  of  operating  an  ice  plant  and  to 
levy  a  tax  for  that  purpose,  and  that  the  act 
giving  this  authority  was  constitutional  and 
valid,  especially  as  the  city  was  only  under- 
taking to  operate  an  ice  plant  In  connection 
with  the  plant  operating  its  waterworks  and 
electric  light  system,  and  merely  as  an  inci- 
dent thereto,  and  not  as  an  independent  busi- 
ness. 

This  ground  on  which  an  injunction  was 
sought  against  the  issuance  and  sale  of  the 
bonds  is  more  elaborately  set  out  in  the  pe- 
tition, as  follows:  "Because  one  of  the  pur- 
poses for  which  said  bonds  are  to  be  issued 
is  'to  acquire,  establish,  equip,  and  enlarge 
an  ice  plant  in  connection  with  the'  water- 
works and  electric  light  plant  and  system 
and  other  public  utilities  of  the  city  of  Ca- 
milla, and  such  purpose  is  illegal,  for  the 
reason  that  the  said  city  has  no  right  to  em- 
bark in  a  purely  private  and  commercial 
business  of  manufacturing  or  dealing  in  a 
common  commodity  of  commerce,  such  as 
ice,  and  therefore  the  use  of  public  funds 
raised  by  taxation  for  that  purpose  will  be 
illegal,  and  it  does  not  appear  how  much  of 
the  proceeds  of  said  bonds  shall  be  used  for 
that  Illegal  purpose,  and  how  much  for  oth- 
er purposes  which  might  be  legal,  and  there- 
fore the  whole  issue  will  be  illegal,  as  said 
purposes  are  inextricably  commingled  and 
confused;  petitioners  contending  that  sub- 
section 28  of  section  21  of  the  new  charter 
of  Camilla,  embraced  in  Acts  1906,  p.  505  et 
seq.,  said  subsection  purporting  to  authorize 
said  city  to  purchase  or  otherwise  own  and 
equip  an  ice  plant  and  cold  storage  plants, 
etc,  is  unconstitutional  and  void,  because  in 
contravention  of  paragraph  2,  t  1,  art  1, 
of  the  Constitution  of  Georgia  (Civ.  Code 
1895,  §  5699),  because  by  said  paragraph  the 
right  of  private  property  and  the  paramount 
duty  of  the  government  to  impartially  and 
completely  protect  the  same  are  recognized 
and  guaranteed,  and  the  right  to  apply  pub- 
lic funds,  raised  by  taxation,  to  the  carrying 
on  of  an  ordinary  business  of  manufactur- 


•For  other  cases  see  same  topic  and  seetioa  NUMBER  in  Dec.  Dig.  Jb  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indeze« 
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Ing  and  dealing  In  an  ordinary  commodity 
of  commerce,  in  connection  with  the  right 
of  eminent  domain,  need  not  be  ezorciaed — a 
business  in  no  wise  in  the  nature  of  a  public 
utility — ^is  inconsistent  with  the  complete 
and  impartial  protection  of  prirate  property, 
inasmuch  as  such  right  to  raise  by  taxation 
and  so  apply  public 'funds  could  be  applied 
not  only  to  the  purposes  of  government,  and 
to  matters  properly  coming  into  the  scope  of 
public  affairs,  but  also  to  every  private  busi- 
ness and  every  business  of  every  nature,  and 
thereby  the  government  could  take  upon  it- 
self the  conduct  and  control  of  all  manufac- 
turing, commercial,  and  other  private  busi- 
nesses, and  the  form  of  government  would 
be  transformed  from  its  present  basis  of 
individual  ownership  of  property  to  the  so- 
cialistic basis,  wherein  private  property 
could  not  exist  And  said  subsection  of  said 
charter  of  said  city  is  also  unconstitutional 
as  being  in  contravention  of  paragraph  3,  S 
1,  art.  1,  of  the  Constitution  of  Georgia  (Civ. 
Ck)de  1895,  §  5700),  inasmuch  as  its  effect  is 
to  permit  a  citizen  to  be  deprived  of  his 
property  other  than  by  due  process  of  law, 
to  wit,  by  taking  such  property  under  the 
guise  of  taxation  and  applying  the  same  to 
the  carrying  on  of  a  common  private  manu- 
facturing and  commercial  enterprise,  whol- 
ly unrelated  to  any  governmental  purpose. 
And  said  subsection  of  said  charter  is  in 
contravention  of  paragraph  25,  $  1,  art  1,  of 
the  Constitution  of  said  state  (Civ.  Code 
1895,  t  5722),  inasmuch  as  its  effect  is  to  de- 
prive citizens  of  the  United  States  resident 
in  Georgia  of  the  full  enjoyment  of  the 
rights,  privileges,  and  immunities  due  to 
such  citizenship,  and  especially  the  right  of 
private  property  existing  under  the  republi- 
can form  of  government  established  l^  the 
Constitution  of  the  United  States,  with  the 
right  of  private  property  as  one  of  its  basic 
and  fundamental  features.  And  said  subsec- 
tion of  said  charter  is  in  contravention  of 
other  provisions  of  the  Constitution  of  Geor- 
gia and  of  the  United  States." 

The  defendants,  in  their  answer,  set  up, 
among  other  allegations,  the  following: 
'That  it  is  not  intended  that  said  money 
shall  be  used  simply  to  embark  the  city  in 
a  purely  private  and  commercial  business 
of  manufacturing  and  dealing  in  ice,  inde- 
pendent of  said  city's  other  businesses;  but 
said  city  has  already  established  and  in  op- 
eration a  waterworks  and  electric  light  plant, 
operated  by  steam  power,  and  that,  by  rea- 
son of  the  large  power  generated  in  said 
plants,  and  the  large  amount  of  water  con- 
stantly distilled  in  the  boilers  of  said  steam 
plant,  it  will  be  profitable  to  said  city  to 
operate,  not  as  an  independent  enterprise, 
but  solely  in  connection  with,  and  as  an  in- 
cident to,  the  operation  of  said  electric 
lights  and  waterworks  plant,  an  ice  machine 
and  plant,  for  the  reason  that  much  of  the 
labor  and  machinery  necessary  for  the  op- 
eration of  such  ice  plant  are  already  owned 


by  said  city  in  the  operation  of  its  dectric 
light  and  waterworks  plant,  and  must  neces- 
sarily be  continued  by  said  city  in  the  opera- 
tion of  said  electric  light  and  waterworks 
plant,  and  said  ice  plant  could  be  operated 
largely  with  the  same  labor  already  used  in 
the  waterworks  ard  electric  light  plants,  the 
same  labor  being  able  to  attend  to  said  ice 
plant  between  the  intervals  of  its  employ- 
ment in  said  electric  light  and  waterworks 
plant,  and  said  operation  of  said  Ice  plant 
will  require  only  a  small  additional  exi>enfle 
in  the  form  of  labor  and  machinery,  not 
more  than  one-half  of  what  the  expense  of 
labor  and  machinery  would  cost  to  operate 
an  ice  plant  Independently,  and  therefore 
said  city  is  in  a  position  peculiarly  advan- 
tageous for  operating  said  ice  plant  in  con- 
nection with  its  said  waterworks  and  elec- 
tric light  plants,  at  a  much  less  expense  than 
such  ice  plant  could  be  operated  by  any 
one  else  and  independent  of  such  plants  as 
said  city's  waterworks  and  electric  light 
plants;  and  said  city  proposes  to  operate 
said  ice  plant  solely  as  an  incident  to  its 
said  waterworks  and  electric  light  plants 
and  at  a  small  additional  expense,  and  with 
large  profits  to  said  city  and  its  taxpayers. 
In  addition  to  the  foregoing,  these  defoid- 
ants  say  that  in  the  hot  climate  in  which 
said  city  is  located  ice  is,  for  several  months 
in  each  year,  almost  a  necessity  for  persons 
who  use  the  water  from  the  pipes  of  said 
city's  waterworks  system,  they  being  a  great 
majority  of  the  citizens  of  said  city,  and  a 
great  deal  of  ice  has  to  be  used  by  the  satd 
citizens  In  the  water  and  other  beverages 
which  they  drink,  and  it  is  highly  important 
that  such  citizens  use  ice  that  is  free  from 
disease-producing  germs,  and  there  is  danger 
to  the  citizens  of  said  city  in  using  ice  man- 
ufactured outside  of  said  city,  by  private  in- 
dividuals, free  from  any  inspection  by  the 
public.  In  that  such  ice  may  be  made  of  water 
not  properly  purified,  and  may  contain  dan- 
gerous disease  germs;  whereas,  the  ice  pro- 
posed to  be  manufactured  by  the  city  of 
Camilla  in  connection  with  Its  said  electric 
light  and  waterworks  plant,  will  be  careful- 
ly manufactured,  under  public  inspection  and 
proper  and  sanitary  rules,  and  it  will  tend 
to  preserve  the  health  of  the  citizens  of  said 
city  for  the  ice  used  by  them  In  connection 
with  said  city's  waterworks  system  to  be 
thus  manufactured  under  public  supervision 
in  a  proper  sanitary  manner." 

The  judgment  validating  and  conflrmlng 
the  issuance  of  the  bonds  showed  on  its  face 
the  purpose  for  which  the  election  was  held 
and  the  bonds  were  to  be  Issued. 

Pope  &  Bennet,  for  plaintiffs  in  error.  M. 
C  Bennet,  for  defendants  in  error. 

HOLI>EN,  J.  (after  stating  the  facts  as 
above).  1.  One  of  tlie  grounds  upon  which 
the  plaintiffs  sought  to  enjoin  the  issuanoe 
and  sale  of  bonds  of  the  municipality  wis 
that  one  of  the  purposes  tor  which  the  mon- 
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«7  arising  from  the  sale  was  to  be  used 
was  the  establiahment  and  operation  of  an 
ice  plant,  which  plaintiffs  contended  would 
be  illegal,  for  reasons  set  forth  in  the  pre- 
ceding statement  of  facts.  In  1  Cooley  on 
Taxation,  217,  the  author  says:  "The  pro- 
priety and  necessity  of  provision  by  taxation 
for  a  supply  of  water  for  the  extinguish- 
ment of  fires,  and  for  the  general  use  of  the 
inhabitants  of  large  towns,  is  not  disputed. 
•  ♦  •  Cities  may  also  be  authorized  to 
construct  gasworks  in  order  to  furnish  their 
citizens  with  light  as  well  as  to  supply  the 
corporate  needs."  And  in  10  Am.  &  Eng. 
Bnc.  Law  (2d  Ed.)  p.  865,  it  is  said:  "It  is 
generally  agreed  that  the  Legislature  has  the 
power  to  authorize  a  municipality  to  own 
and  operate  an  electric  light  plant,  which  shall 
furnish  not  only  the  lights  needed  by  the 
municipality  for  lighting  the  streets  and  pub- 
lic places,  but  lights  to  the  Inhabitants  for 
their  private  purposes.*'  There  are  decisions 
of  many  courts  to  the  effect  that  municipal 
corporations  have  the  right  to  furnish  to 
their  Inhabitants  in  their  homes  and  places 
of  business  water  and  electric  lights.  In 
Pond  on  Municipal  Control  of  Public  Utili- 
ties,  p.  28,  it  is  said:  "The  courts  are  of  the 
opinion  that  It  is  not  only  within  the  power 
of  but  that  it  is  their  duty  to  keep  them- 
selves free  to  accept  for  their  own  use  and 
to  provide  for  their  Inhabitants  new  inven- 
tions and  superior  agencies  as  they  arise, 
and  that  cities  are  not  to  be  restricted  to 
the  providing  for  the  strict  necessities  of 
their  citizens,  but  that  they  may  also  admin- 
ister to  their  comfort  and  pleasure." 

In  Hequembourg  v.  City  of  Dunkirk,  49 
Hun,  500,  2  N.  Y.  Supp.  447,  the  court  stated: 
''What  is  or  what  Is  not  a  municipal  pur- 
pose is,  in  many  cases,  doubtful  and  uncer- 
tain, and  it  is  the  duty  of  the  court  in  such 
cases  to  give  weight  to  the  legislative  deter- 
mination, and  not  to  annul  its  acts,  unless 
it  clearly  appears  that  the  act  was  not  au- 
thorized. «  *  «  Light  in  dwellings  is  as 
important  and  essential  as  upon  the  streets, 
and  promotes  the  general  comfort,  safety, 
and  welfare  of  the  inhabitants;  and  when 
it  is  supplied  in  connection  with  that  which 
is  furnished  by  the  municipality,  under  its 
duty  to  the  public,  we  think  it  may  be  re- 
garded as  an  incident  thereto,  and  one  of 
the  purposes  for  which  the  mimicipality  may 
properly  contract."  In  the  case  of  Sun  Pub- 
lishing Ass*n  V.  Mayor,  8  App.  Div.  230,  238, 
40  N.  T.  Supp.  607,  611,  affirmed  152  N.  T. 
257,  46  N.  B.  499,  37  L.  R.  A.  788,  the  court 
employed  the  following  language:  '*The  true 
test  is  that  which  requires  that  the  work 
shall  be  essentially  public  and  for  the  general 
good  of  all  the  inhabitants  of  the  city.  It 
must  not  be  undertaken  merely  for  gain  or 
for  private  objects.  Gain  or  loss  may  inci- 
dentally follow,  but  the  purpose  must  be 
primarily  to  satisfy  the  need  or  contribute 
to  the  convenience  of  the  people  of  the  city 
At  large.    Within  that  sphere  of  action,  nov- 


elty should  impose  no  veto.  Should  some  In- 
ventive gwius  by  and  by  create  a  system 
for  supplying  us  with  pure  air,  will  the  rep- 
resentatives of  the  people  be  powerless  to 
utilize  it  in  the  great  cities  of  the  state,  how- 
ever extreme  the  want  and  dangerous  the 
delay?  Will  it  then  be  said  that  pure  air 
is  not  so  important  as  pure  water  and  clear 
light?    We  apprehend  not" 

In  the  case  of  State  ex  rel.  v.  City  of  Tole- 
do, 48  Ohio  St  112,  134,  136.  137,  138,  140, 
26  N,  B.  1061.  1066-10^  (11  L.  R.  A.  729), 
the  court  said:  '^Taxation  implies  an  impo- 
sition for  a  public  use.  ♦  •  ♦  But  what 
are  public  purposes  is  a  question  that  must 
be  left  to  the  Legislature,  to  be  decided  upon 
its  own  Judgment  and  discretion.  Water, 
light,  and  heat  are  objects  of  prime  neces- 
sity. Their  use  is  general  and  universal* 
It  is  now  well  settled  that  the  Legislature 
in  the  exercise  of  its  constitutional  power 
may  authorize  cities  to  appropriate  real  es- 
tate for  waterworks.  •  •  ♦  What  we 
have  said  in  reference  to  waterworks  is  for 
the  most  part  applicable  to  the  erecting  and 
maintaining  of  natural  or  artificial  gas 
works.  Heat  being  an  agent  or  principle  in- 
dispensable to  the  health,  comfort,  and  con- 
venience of  every  inhabitant  of  our  cities, 
we  do  not  see  why,  through  the  medium  of 
natural  gas,  it  may  not  be  as  much  a  public 
service  to  furnish  it  to  the  citizens  as  to 
furnish  water.  It  is  sufficient  if  every  in- 
habitant who  is  so  situated  that  he  can  use 
it  has  the  same  right  to  use  it  as  the  oth- 
er inhabitants.  The  establishment  of  natu- 
ral gas  works  by  municipal  corporations, 
with  the  imposition  of  taxes  to  pay  the  cost 
thereof,  may  be  a  new  object  of  munidiMil 
policy;  but  in  deciding  whether  in  a  given 
case,  the  object  for  which  taxes  are  assess- 
ed is  a  public  or  a  private  purpose,  we  can- 
not leave  out  of  view  the  progress  of  society, 
the  change  of  manners  and  customs  and  the 
development  and  growth  of  new  wants,  natu- 
ral and  artificial,  which  may  from  time  to 
time  call  for  a  new  exercise  of  legislative 
power.  And  in  deciding  whether  such  taxes 
shall  be  levied  for  the  new  purposes  that 
have  arisen  we  should  not  we  think,  be 
bound  by  an  inexorable  rule  that  would  em- 
brace only  those  objects  for  which  taxes 
have  been  customarily  and  by  long  course 
of  legislation  levied."  In  this  connection,  see 
Gray  on  Limitations  on  Taxing  Power  &  Pub- 
lic Indebtedness,  §§  173,  176,  177,  178. 

If  a  dty  has  the  right  to  'furnish  heat  to 
its  Inhabitants  because  conducive  to  their 
health,  comfort  and  convenience,  we  see  no 
reason  why  they  should  not  foe  permitted  to 
furnish  ice.  The  ot5Ject  in  bringing,  by 
means  of  a  waterworks  system,  water  in 
pipes  from  a  distance  for  use  in  supplying 
the  needs  of  a  dty,  is  not  alone  to  obtain  a 
sufficient  quantity,  but  also  to  secure  that 
which  is  freer  from  impurities  than  It  is 
possible  to  obtain  In  the  city  Itself.  If,  in 
the  hot  season  of  the  year,  the  inhabitants  of 
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the  city  most,  for  sanitary  reasons,  relin- 
quish the  cool  draught  from  the  well  be- 
cause^ as  has  been  demonstrated,  wells  of 
pore  water  cannot  be  maintained  in  populous 
communities,  surely  the  city  woxQd  have  the 
right,  were  it  practicable,  to  cool  the  water 
which  it  delivers  through  pipes  as  a  sub- 
stitute, and  which  of  ttimes  is  scarcely  drink- 
able in  its  heated  condition.  If  not  prac- 
ticable to  cool  it  in  the  pipes,  and  if  it  be 
necessary  to  the  welfare,  comfort,  and  con- 
venience of  the  inhabitants  that  its  tempera- 
ture be  lowered  before  being  used  for  drink- 
ing purposes,  why  cannot  the  dty  provide 
for  the  delivery  of  a  part  of  it  in  a  frozen 
condition,  to  te  used  in  cooling  such  part  of 
the  balance  as  is  used  for  drinking  purposes? 
Is  the  difference  between  water  in  a  liquid 
and  in  a  frozen  condition  a  radical  one? 
Upon  what  principle  could  the  doctrine  rest 
that  liquid  water  may  be  delivered  by  the 
city  to  its  inhabitants  by  flowage  through 
pipes,  but  that  water  in  frozen  blocks  can- 
not be  delivered  by  wagons  or  otherwise?  If 
the  city  has  the  right  to  furnish  its  inhabit- 
ants with  water  in  a  liquid  form,  we  fail  to 
see  any  reason  why  It  cannot  furnish  it  to 
them  in  a  frozen  condition.  The  answer  of 
the  defendant,  which  was  introduced  in  ev- 
idence and  considered  upon  the  trial,  states 
that  in  the  hot  climate  in  which  the  city  of 
Camilla  is  situated  ice  is  necessary  for  the 
comfort,  health,  and  convenience  of  its  in- 
habitants. If  this  is  true,  why  should  not 
the  city  be  permitted  to  furnish  ice  to  its 
inhabitants?  And  if  the  furnishing  of  ice 
to  its  Inhabitants  is  conducive  generally  to 
their  health,  comfort,  and  convenience,  it  is 
certainly  being  furnished  for  a  municipal 
or  public  purpose.  It  is  a  well-known  fact 
that  one  of  the  main  uses  to  which  ice  is 
put  is  the  cooling  of  water  for  drinking  pur- 
poses ;  and  when  it  is  used  for  this  purpose, 
if  impure,  it  is' as  apt  to  be  deleterious  to 
the  consumer  as  any  other  impure  water. 
Why,  then,  in  the  exercise  of  its  police  pow- 
er, may  not  a  city  guard  against  impurities 
in  the  ice,  as  well  as  the  water,  used  by  its 
inhabitants. 

Kor  do  we  see  any  rational  objection  on 
the  idea  that  the  city  will  be  engaging  in  a 
manufacturing  enterprise.  The  city  might 
perhaps  equally  as  well  be  said  to  be  manu- 
facturing when  by  the  use  of  a  filtering  pro- 
cess it  changes  impure  water  into  that  which 
is  pure.  When,  in  connection  with  its  wa- 
terworks system;  it  produces  ice,  it  merely, 
by  certain  processes,  changes  the  form  and 
temperature  of  a  part  of  the  water  sup- 
plied by  that  system.  We  do  not  think  the 
operation  by  the  city  of  Camilla  of  an  ice 
plant  in  connection  with  its  waterworks  sys- 
tem, for  the  purpose  of  furnishing  ice  to  Its 
inhabitants,  is  in  violation  of  the  sections 
of  the  Constitution  referred  to  in  the  plain- 
tiff's petition,  or  that  it  is  illegal  for  any 
reason. 

2.  The  ordinance  calling  the  election,  and 


In  pursuance  of  which  It  was  held,  to  deter- 
mine whether  or  not  bonds  should  be  issued^ 
provided:  "Said  bonds  to  be  issued  for  the 
purpose  of  procuring  the  sum  of  912,000» 
which  sum  is  to  be  used  as  follows:  The 
same  to  be  used  in  acquiring,  equipping,  en- 
larging, and  repairing  the  electric  and  water- 
works plant  and  system,  and  acquiring  addi- 
tional real  estate  upon  which  to  locate  and 
operate  said  plant,  and  in  acquiring,  estab- 
lishing, equipping,  and  operating  an  ice  plant 
In  connection  with  the  waterworks  and  elec- 
tric lights  and  other  public  utilities  of  the 
city  of  Camilla."  One  of  the  grounds  upon 
which  an  injunction  was  sought  states:  "Each 
of  said  purposes  being  entirely  separate,  for- 
eign, and  distinct  from  the  others,  and  nei- 
ther said  ordinance,  nor  the  notice  of  t^e 
election  published  in  pursuance  thereof  (a 
copy  of  which  is  hereto  attached,  marked 
'Exhibit  B'),  provided  or  gave  the  voters  of 
said  city  any  opportunity  to  vote  for  or  against 
the  bonds  for  each  of  said  specified  purposes 
separately,  and  hence  said  ordinance  and  said 
notice  did  not  call  and  give  notice  of  respect- 
ively as  to  each  of  said  debts  and  purposes 
of  an  election  'for  that  purpose,'  as  required 
by  the  Constitution  of  the  state  of  Georgia, 
embodied  in  Civ.  Code  1895,  ft  5893;  and  said 
ordinance,  and  the  notice  of  this  election  pub- 
lished in  pursuance  thereof,  were  and  are 
each  illegal  and  void  for  the  reason  that  nei- 
ther of  them  permitted  the  voters  to  express 
their  opinion  on  each  of  said  questions  as  to 
authorizing  and  incurring  of  each  of  said 
debts  separately,  but  required  the  voters  by 
one  'ballot  to  express  their  opinion  upon  all 
said  separate  and  distinct  questions  at  once, 
precluding  the  voters  from  voting  on  each  of 
said  questions  submitted  to  them,  so  that 
they  might  pass  upon  each  freely  and  un- 
trammeled  by  any  other  consideration  as  to 
each  of  said  debts  than  the  question  as  to 
whether  said  debt  should  be  incurred  for  the 
separate  purpose  named,  and,  as  to  each  of 
said  debts  and  purposes,  so  combined  and 
mingled  with  the  question  of  assent  thereto 
with  other  questions  wholly  foreign  to  the 
same,  as  to  make  the  whole  illegal." 

In  Rea  v.  La  Fayette,  130  Ga.  771,  61  S.  H. 
707,  it  was  ruled:  "Where  several  distinct  and 
independent  propositions  for  the  issuing  of 
bonds  by  a  municipality  are  submitted  to  the 
qualified  voters  of  a  town  or  city,  provision 
should  be  made  in  the  submission  for  a  sep- 
arate vote  upon  each.  They  cannot  be  law- 
fully combined  and  submitted  to  the  voters 
as  a  single  question."  In  that  case  the  elec- 
tion was  held  under  a  municipal  ordinance 
providing  that  the  election  was  to  be  held 
"to  determine  the  question  whether  said  dty 
will  issue  bonds  in  the  aggregate  sum  of  for- 
ty thousand  dollars,  *  ^  •  said  sum  to  be 
expended  as  follows,  to  wit:  For  the  pur- 
pose of  establishing  and  maintaining  a  sys- 
tem of  waterworks,  twenty-five  thousand  dol- 
lars. For  the  purpose  of  establishing  and 
maintaining  a  system  of  electric  lights,  ten 
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thonsand  dollars.  For  the  purpose  of  extend- 
ing and  improving  the  public  school  of  said 
city,  and  proyiding  adequate  accommodations 
for  school  patrons  and  children  of  said  city, 
five  thousand  dollars.**  The  questions  ruled 
upon  in  that  case  were  made  by  the  plaintiffs 
at  the  hearing  in  the  proceedings  to  yalidate 
the  bonds  had  under  the  validation  act  of 
1897.  It  appears  from  the  record  in  the  case 
of  Llppitt  V.  Albany,  131  Ga.  629,  63  S.  E.  33, 
that  this  identical  question  was  raised  in  that 
case,  where  an  injunction  was  sought  against 
the  issuance  of  the  bonds  under  the  judgment 
of  the  court  validating  them;  and  it  was 
there  held  that  objections  of  this  character  to 
the  issuance  and  Sale  of  bonds  could  not  be 
raised  after  a  judgment  validating  and  con- 
firming them  was  had  under  the  act  of  1897, 
and  the  judgment  of  the  court  below  refusing 
an  interlocutory  injunction  was  by  this  court 
affirmed.  In  the  case  of  Cain  v.  Smith,  117 
6a.  902»  44  S.  B.  6,  there  was  under  consider- 
ation an  act  of  the  Legislature  providing  for 
the  submission  to  the  voters  of  two  questions. 
One  was  whether  or  not  they  would  adopt  a 
charter  for  the  town;  the  other,  whether  they 
would  incur  a  debt  for  the  purpose  of  pur- 
chasing sites  and  erecting  schoolhouses  there- 
on. It  was  held  that  under  the  provisions  of 
the  Constitution  hereinbefore  referred  to, 
embodied  in  Civ,  Code  1895,  $  5893,  the  act 
was  void.  It  was  there  held  that  the  consti- 
tutional provision  above  referred  to  contem- 
plated that  the  question  as  to  whether  or  not 
a  debt  should  be  incurred  for  a  particular 
purpose  should  not  be  submitted  to  the  voters 
In  such  way  that  they  could  not  vote  for  or 
against  it  without  voting  for  or  against  an- 
other separate  and  distinct  proposition  foreign 
to  the  question  as  to  whether  or  not  they 
would  incur  a  debt  for  a  specified  purpose. 

The  ordinance  under  which  the  election 
was  called  in  the  case  which  we  are  consid- 
ering did  not  provide  that  the  voters  should 
pass  upon  any  question  except  the  one  of  in- 
curring a  debt  for  a  specified  amount  It  is 
true  that  the  ordinance  provided  that  the 
money  raised  from  the  issuance  of  the  bonds 
was  to  be  used  in  connection  with  the  elec- 
tric light  and  waterworks  plant  and  system, 
and  in  establishing,  maintaining,  and  operat- 
ing an  ice  plant  in  connection  therewith  and 
other  public  utilities  of  the  city;  but  there 
was  no  question  submitted  to  the  voters,  ex- 
cept that  of  incurring  a  bonded  debt  in  one 
specified  amount  for  this  purpose.  There  was 
no  effort  to  provide  for  an  issue  of  bonds,  ex- 
cept for  one  fixed  sum,  though  the  money 
arising  from  the  sale  thereof  was  to  be  used 
for  the  purposes  above  stated;  the  amount 
to  be  used  in  connection  with  the  electric 
tight  and  waterworks  system  and  the  amount 
to  be  used  in  connection  with  the  ice  plant 
sot  being  specified.    The  electric  light  and 


waterworks  system  appears  to  h%  operated 
from  one  power  house  by  steam,  and  as  one 
plant,  and  the  manufactory  for  ice  is  to  be 
operated  in  connection  with  and  as  a  part  of 
the  waterworks  plant.  Whether  the  mode 
of  having  the  question  In  regard  to  the  issue 
of  bonds  voted  upon  was  a  proper  one  was 
one  of  the  questions  to  be  determined  upon 
the  hearing  before  the  court  as  to  whether  or 
not  the  bonds  should  be  validated.  Jurisdic- 
tion of  the  subject-matter  of  validating  bonds 
was  conferred  on  the  court  by  the  general 
validating  act  of  1897.  The  court,  having  ju- 
risdiction of  such  subject-matter  under  this 
general  act,  had  power  to  determine,  on  prop- 
er proceedings,  whether  a  given  municipality 
seeking  to  Issue  bonds  had  complied  with  all 
of  the  prerequisites  for  that  purpose.  Includ- 
ed among  the  matters  which  it  could  deter- 
mine was  whether  or  not  the  proper  method 
of  submitting  to  the  voters  the  question  as 
to  whether  or  not  the  bonds  would  be  issued 
had  been  pursued.  Such  a  matter  does  not 
afTect  the  jurisdiction  of  the  court  over  the 
subject  of  validating  bonds,  and  this  was  a 
question  to  be  determined  by  the  court,  in 
the  exercise  of  that  jurisdiction,  upon  the 
hearing  on  the  question  of  validation.  Even 
if  the  method  provided  for  having  the  ques- 
tion of  whether  or  not  bonds  should  be  is- 
sued voted  upon  was  an  irregular  and  an  im- 
proper method,  we  do  not  think  the  plaintiffs 
could  take  advantage  of  this  after  the  judg- 
ment of  validation  was  rendered  in  proper 
proceedings  under  the  act  of  1897  by  injunc- 
tion proceedings  to  prevent  their  issuance  and 
sale.  See,  in  this  connection,  Baker  v.  Car- 
tersville,  127  Ga.  221,  56  S.  B.  249.  If  after  a 
hearing  has  been  accorded  to  persons  inter- 
ested, and  a  formal  judgment  confirming  an 
issue  of  bonds  has  been  obtained  pursuant  to 
the  provisions  of  the  act,  questions  of  this 
kind  were  permitted  to  be  raised,  the  main 
purpose  of  the  act  would  be  defeated. 

3.  There  were  grounds  other  than  those 
hereinbefore  specially  named  upon  which  an 
injunction  was  sought  Some  of  them  involv- 
ed attacks  upon  the  constitutionality  of  the 
validation  act  of  1897.  Others  involved  at- 
tacks on  the  judgment  by  which  the  bonds 
were  declared  validated,  and  on  the  regular- 
ity of  the  proceedings*  upon  which  such  judg- 
ment was  based.  These  attacks  are  set  forth 
at  length  in  the  record;  but  we  deem  it  un- 
profitable to  here  repeat  them,  as  all  of  the 
questions  there  made  are  controlled  by  for- 
mer adjudications  of  this  court  We  are  ask- 
ed to  review  and  overrule  the  decision  in  the 
case  of  Llppitt  v.  Albany,  supra ;  but  after 
careful  consideration  we  decline  to  do  so. 
The  court  committed  no  error  in  refusing  the 
interlocutory  injunction. 

Judgment  afiSxmed.  All  the  Justices  oon- 
cur. 
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(134  Oa.  714) 

WARD  T.  WARI^  et  al. 
(Supreme  Court  of  Georgia.     June  30,  1910.) 

(Syllabus  "by  the  Court  J 

New  Trial  (f  132*)— Dismissal  of  Motion- 
Brief  OF   EiviDENCE. 

Under  the  facts  disclosed  by  the  record,  the 
trial  judge  did  not  abuse  his  discretion  in  dis- 
missing the  motion  for  new  trial,  upon  the 
ground  that  no  brief  of  evidence  had  been  duly 
filed. 

[Ed.  Note.-— For  other  cases,  see  New  Trial, 
Dec  Dig.  §  132.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

Action  between  F.  M.  Ward  and  J.  A.  Ward 
and  others.  From  the  judgment,  F.  M.  Ward 
brings  error.    Affirmed. 

Payne  &  Payne  and  R.  M.  W.  Glenn,  for 
plaintiff  in  error.  Jas.  P.  Shattuck  and  L. 
W.  Copeland,  for  defendants  in  error. 

FISH,  C.  J.  This  case  was  tried  at  the  Au- 
gust term,  1908,  of  the  superior  court  of 
Walker  county,  and  a  verdict  rendered  in  fa- 
vor of  the  defendants.  Durhig  the  same  term 
the  plaintiff  moved  for  a  new  trial,  and  an 
order  was  passed  setting  the  hearing  of  the 
motion  for  the  first  Monday  in  October,  1908, 
and  giving  the  movant  ''until  the  final  hear- 
ing of  the  motion  to  prepare  and  present  for 
approval  of  the  court  a  brief  of  the  evidence 
in  said  case."  On  October  5,  1908,  the  hear- 
ing of  the  motion  was  continued  until  Novem- 
ber 10,  1908,  to  be  then  heard  at  Rome.  For 
some  reason  the  motion  was  not  heard  at  that 
time,  and  it  was  called,  in  its  order,  on  March 
5,  1909,  at  the  February  term,  1909,  of  the 
court.  Counsel  for  defendants  then  moved  to 
dismiss  the  motion  for  a  new  trial,  upon  the 
grotmd  that  no  brief  of  evidence  had  been 
filed.  Movant's  counsel  Insisted  that  the  brief 
of  evidence  could  not  he  prepared,  because 
there  were  some  interrogatories  which  were 
used  upon  the  trial  which  he  could  not  get 
from  the  clerk  of  the  court.  After  argument 
ux>on  this  motion  to  dismiss,  the  judge  with- 
held his  decision  thereon  until  April  20, 1909, 
when  the  case  came  up  for  final  order.  Mo- 
vant's counsel  then  tendered  a  brief  of  evi- 
dence for  approval,  stating  that  a  brief  could 
not  be  completed  earlier,  for  the  reason  that 
the  clerk  of  the  court,  who  had  had  posses- 
sion of  certain  interrogatories  used  on  the 
trial,  had  declined  to  deliver  them  to  counsel 
for  movant;  that  all  the  other  portions  of 
the  brief  had  been  completed  for  presentation 
prior  to  the  February  term,  1909,  but  a  com- 
plete brief  could  not  be  made  until  April  19, 
1909,  the  clerk  not  having  delivered  the  inter- 
rogatories to  counsel  until  Saturday,  April 
17th. 

It  will  be  seen,  from  the  above  statement 
of  facts,  that  the  last  order,  continuing  the 
hearing  of  the  motion  for  a  new  trial  until 
a  later  date  than  that  which  had  been  previ- 


ously fixed,  was  passed  on  October  6,  1908, 
and  continued  the  hearing  until  November 
10,  1908.  As  the  motion  was  not  heard  on 
the  last-mentioned  date  and  no  order  setting 
the  hearing  for  a  later  date  was  then  passed, 
and  it  does  not  appear  that  the  failure  to 
hear  the  motion  at  that  time  was  attributa- 
ble to  laches  on  the  part  of  the  movant,  the 
motion  went  over,  by  operation  of  law,  to  the 
next  term  of  the  court,  to  be  then  called  In 
Its  order  and  passed  upon.  Civ.  Code  1895,  i 
6485.  The  next  term  of  the  court  was  the 
February  term,  1909.  On  March  5th,  during 
this  term,  the  motion  was  called  in  its  order, 
and  no  order  was  passed  continuing  the  hear- 
ing until  a  later  date,  but  a  motion  was  made 
to  dismiss  the  motion  for  a  new  trial,  upon 
the  ground  that  no  brief  of  evidence  had  been 
filed,  and  this  motion  was  argued,  and,  after 
argument,  the  judge  simply  withheld  his  de- 
cision upon  the  same  until  a  later  date,  to 
wit,  April  20,  1S09,  when  he  announced  his 
decision  sustaining  the  motion  to  dismiss. 
No  brief  of  evidence  was  presented  for  ap- 
proval until  AprU  20,  1909,  the  date  upon 
which  the  judge  was  to  announce  his  decision 
upon  the  motion  to  dismiss.  It  is  obvious 
that  the  time  allowed  the  movant  In  the  mo- 
tion for  a  new  trial  in  which  to  prepare  and 
present  for  approval  a  brief  of  the  evidence, 
which  was  "until  the  final  hearing  of  the  mo- 
tion" for  a  new  trial,  had  then  expired.  The 
final  hearing  for  the  nK)tion  for  a  new  trial 
was  on  March  5,  1909,  when  it  was  regularly 
called,  in  term,  for  a  hearing,  and  no  order  of 
continuance  or  postponement  was  passed.  The 
mere  holding  up  of  the  decision  of  the  court 
upon  the  motion  to  dismiss  could  not  have 
the  effect  of  continuing  the  hearing  of  the 
motion  for  a  new  trial  from  the  time  when  it 
was  regularly  called,  in  its  order  in  open 
court,  for  determination  until  a  later  date. 
The  time  for  the  final  hearing  of  the  motion 
for  a  new  trial  had  arrived,  and  had  passed 
when  the  brief  of  evidence  was  presented. 
When  it  was  presented,  the  court  was  not  sit- 
ting for  the  purpose  of  hearing  the  motion  for 
a  new  trial,  but  merely  for  the  purpose  of  an- 
nouncing its  decision  upon  the  motion  to  dis- 
miss. The  mere  failure  or  refusal  of  the 
clerk  of  the  court  to  deliver  to  counsel  for 
movant  in  the  motion  for  a  new  trial  certain 
interrogatories,  which  had  been  used  upon 
the  trial  of  the  case,  afforded  no  legal  reason 
which  required  the  court  to  further  postpone 
the  final  hearing  of  the  motion.  In  order  to 
give  the  movant  more  time  in  which  to  pre- 
pare and  present  for  approval  a  brief  of  the 
evidence.  Boatright  v.  State,  91  Ga.  IS,  16  S. 
E.  101;  Eason  v.  Amerlcus,  106  6a.  179,  32 
S.  B.  106;  Western  &  Atlantic  R.  Co.  v.  Cal- 
laway, 111  Ga.  889  (1),  36  S.  E.  967;  Lambert 
Hoisting  Engine  Co.  v.  Bray,  127  Ga.  452,  56 
S.  E.  513;  Brewer  v.  New  England  Mortgage 
Security  Co.,  130  Ga.  761, 61  S.  E.  712. 
Judgment  affirmed.    All  the  Justices  concur. 
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<1M  Qa.  978) 

HUTHNANCB  t.  MACON  RY.  &  LIGHT  CO. 

(Supreme  Conrt  of  Georgia.     Jane  24,  1910.) 

(ByUalHU  by  ih€  Court  J 

lNSTBUCnON»— BXVIEW. 

Many  exceptions  are  taken  to  se^enta  of 
the  charge,  but,  when  the  excerpts  criticised  are 
considered  in  respect  to  their  relation  in  the 
charge,  the  criticisms  are  without  merit.  The 
eyidence  authorised  the  verdict,  and  the  court 
did  not  abuse  his  discretion  in  refusing  a  new 
triaL 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  FeltoD,  Jndge. 

Action  by  Elizabeth  Hnthnance^  by  ber 
next  friend,  against  tbe  Macon  Railway  A 
Light  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Claud  Estes,  for  plaintiff  In  error.  B.  El- 
lis, for  defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  ooncur. 


(1S4  Oa.  877) 

COHEN  T.  MANGUM,  Sheriif. 
(Supreme  Court  of  Ckorgia.     June  24,  1910.) 

(8yUahu9  hy  the  Court.) 

Heabing  on  Habeas  Corpus. 

Under  the  ruling  in  the  case  of  lioeb  t. 
Mangum,  134  Ga.  — ,  67  S.  E.  882,  there  was 
no  error  in  refusing  to  discharge  the  prisoner  on 
the  hearing  of  the  application  for  habeas  corpus. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Application  of  Morris  Cohen  for  writ  of 
habeas  corpus  against  C.  W.  Mangum,  Sher- 
iff. From  an  order  denying  the  writ,  Cohen 
brings  error.    Affirmed. 

F.  M.  Hughes  and  Morris  Macks,  for  plain- 
tiff In  error.  Daley,  Chambers  &  Smith,  D. 
K.  Johnston,  C.  D.  Hill,  and  Lowry  Arnold, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  afElrmed.  All 
the  Justices  concur. 


(U4  Ga.  096) 

BELL  &  C0GGE8HALL  ▼.  8LADE  & 

STARR. 

(Supreme  Court  of  Georgia.     June  28,  1910.) 

(8yUahu9  by  ih^  Court.) 

Attditob's  Report. 

Under  the  pleadings  and  evidence  in  this 
case,  there  was  no  error  on  the  part  of  the 

K residing  judge,  to  whom  it  was  submitted  on 
oth  law  and  facts  without  a  jury,  in  overruling 
the  exceptions  to  the  auditor's  report  and  sus- 
taining the  finding  of  the  auditor. 

Error  from  Superior  Court,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  between  Bell  &  Coggeshall  and 
Blade  &  Starr.  From  the  judgment.  Bell  & 
Coggeshall  bring  error.    Affirmed. 


0.  J.  Lester,  for  plaintiffs  In  error.    B.  F« 
Dupree,  for  def aidants  In  error. 

LUMPKIN,   J.     Judgment  affirmed.     All 
the  Justices  concur. 


<1M  Ga.  e86) 
LUPO  T.  GRANTHAM. 
(Supreme  Court  of  Georgia.     June  29,  1910.) 

(Syllabus  by  the  Court,) 

1.  Taxation  (I  788*>— Tax  Sai^bs— Ezcsssitx 
Lbvt— Tax  deed. 

Where  a  tract  of  10  acres  of  land  was 
levied  upon  and  sold  under  two  tax  executions 
aggregating  $5.60,  and  at  the  time  the  tax  deed 
made  in  consummation  of  such  sale  was  offered 
in  evidence,  upon  the  trial  of  a  case  involving 
the  title  to  such  land,  no  testimony  had  heen 
introduced  in  regard  to  the  value  ox  such  land 
at  the  time  of  the  sale,  and  from  the  nleadings 
and  evidence  there  was  enough  to  be  drawn  to 
indicate  that  the  land  was  not  readily  capable 
of  division,  it  was  error  to  exclude  such  deed 
from  evidence,  on  the  ground  of  excessiveness 
of  the  levies.  This  is  true,  although,  at  a  later 
stage  of  the  trial,  a  witness  testified  that  in 
the  year  in  which  the  sale  took  place  the  land 
was  worth  $25  or  $30  per  acre. 

[Ed.  Note.—For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1561 ;   Dec  Dig.  8  788.*] 

2.  TbIAL  (I   252*)  ^  lNSTBT7CnONS— EVIDENOB 
TO  SUBTAIlf. 

There  was  no  evidence  that  the  deed  under 
which  the  defendant  sought  to  prescribe  was 
a  forgery,  or  that  there  was  any  actual  fraud, 
and  it  was  erroneous  to  charge  on  those  subjects 
in  their  relation  to  prescription. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  696,  607 ;   Dec.  Dig.  |  252.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  between  R.  N.  Dupo  and  J.  A. 
Grantham.  From  the  Judgment,  Lnpo  brings 
error.    Reversed. 

M.  H.  Beyer,  W.  L.  &  Warren  Grlce,  and 
Clin  J.  Wimberly,  for  plaintiff  In  error. 
Herbert  L.  Grlce,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


03^  Oa.  717) 

WATTS  V.  PHENIX  INS.  CO.  OP 
BROOKLYN,  N.  Y. 

(Supreme  Court  of  Georgia.     June  80,  1910.) 

(Syllabue  by  the  Court,) 

iNStJBAifCE  (I  328*)— Conditions  of  Poliot— 
Change  of  Ownership. 

A  fire  policy  on  a  storehouse  recited  that 
it  was  made  subject  to  the  following  stipula- 
tions and  conditions,  among  others:  That  the 
entire  policy  should  he  void  "if  the  interest 
of  the  insuied  be  other  than  unconditional  and 
sole  ownership;  or  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple;  or  if  any  change,  other 
than  by  death  of  the  insured,  take  place  in  the 
interest,  title,  or  possession  of  the  subject  of 
insurance  (except  change  of  occupants  without 
increase  of  hazard),  whether  by  legal  process 
or  judgment,  or  voluntary  act  of  the  insured,  or 


*Fiir  othar  eases  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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otherwise."  When  the  policy  was  issaed  the 
insured  was  the  sole  owner,  in  fee,  of  both  the 
building  and  the  land  upon  which  it  was  sit- 
uated. Subsequently,  and  without  the  consent 
of  the  insurance  company,  he  sold  and  conveyed, 
in  fee,  to  another,  an  undivided  one-half  in- 
terest in  the  land  upon  which  the  building  was 
situated;  the  deed  reciting  that  the  grantor 
reserved  "full  title  to  the  storehouse  now  on 
said  lot,  with  the  right  to  remove  the  same 
without  let  or  hindrance  from"  the  grantee. 
Such  was  the  status  of  afifairs  when,  during  the 
life  of  the  policy,  the  building  was  destroyed  by 
fire.  Held,  that  such  sale  and  conveyance  con- 
stituted such  a  change  in  the  interest  of  the 
insured  in  the  building  as  yoided  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  88  796,  798 ;   Dec.  Dig.  |  328.*] 

Error  from  Superior  Court,  Butts  County; 
B.  J.  Reagan,  Judge. 

Ajction  by  J.  M.  Watts  against  the  Phe- 
Dlz  Insurance  Company  of  Brooklyn,  N.  T. 
Judgment  for  defendant,  a.nd  plaintiff  brings 
error.    Affirmed. 

Jno.  R.  L.  Smith,  for  plaintiff  in  error. 
Slaton  &  Phillips,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Ga.  717) 

SMITH  T.  RICHARDSON. 
(Supreme  Court  of  Georgia.     June  90,   1910.) 

(8yllabu»  hy  the  Court,/ 

Injunction   (|  147*)  —  Inteblooutobt  In- 
junction—Conflicting  Evidence. 

The  judge  did  not  abuse  his  discretion  in 
granting,  on  conflicting  evidence,  the  interlocu- 
tory injunction  of  which  complaint  is  made. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  322;    Dec.  Dig.  (  147.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  J.  W.  Richardson  against  J.  W. 
Smith.  From  an  order  granting  an  inter- 
locutory injunction,  defendant  brings  error. 
Affirmed. 

H.  P.  Lumpkin,  for  plaintiff  In  error.  Paul 
D.  Wright  and  Barry  Wright,  for  defendant 
In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Ga.  978) 

FUTCH  V.  JAMES. 
(Sapreme  Court  of  Qeorgia.     June  24,  1910.) 

(8yllabu9  hy  the  Court.) 

DiRECnNO  Vebdict. 

Under  the  pleadings  and  evidence  in  this 
case,  there  was  no  error  in  admitting  the  evi- 
dence comiilained  of  and  in  directing  a  verdict 
for  the  defendant 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  J.  A.  Futch,  administratrix, 
against  J.  E.  James.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 


B.  L.  Strange  and  B.  B.  McCowen,  for 
plaintiff  in  error.  J.  R.  Lamar  and  Lamar  & 
Callaway,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Gft.  696) 

JOHNSON  et  aL  ▼.  COLEMAN  et  aL 
(Supreme  Court  of  Qeorgia.     June  29,  1910.) 

(ayUahu9  ly  the  Court,) 

Deeds  (8|  68,  78*)— Vauditt— Weakness  of 
Mind. 

Proof  of  weakness  of  mind,  not  amounting 
to  imbecility,  is  not  sufficient  to  warrant  a  jury 
in   setting  aside  a   contract:     there  being   no 

groof  of  fraud  or  undue  influence.  Nance  t. 
tockfourger.  111  Ga.  821,  36  S.  E  100. 

(a)  The  evidence  in  this  case  was  not  suffi- 
cient to  show  a  lack  of  mental  capacity  on  the 
part  of  the  grantor  to  make  the  deed  which  it 
IS  sought  to  set  aside,  nor  weakness  of  mind  on 
the  part  of  the  grantor,  coupled  with  fraud  or 
undue  influence  practiced  upon  him  by  the 
grantee,  so  as  to  avoid  the  deed,  and  the  court 
committed  no  error  in  granting  a  nonsuit. 

[£>1.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §9  149-155,  648;   Dec.  Dig.  §|  68^  7&«] 

Error  from  Superior  Court,  Campbell  Coun- 
ty;   E.  J.  Reagan,  Judge. 

Action  by  M.  L  Johnson  and  others  against 
W.  J.  Coleman  and  othera  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

J.  F.  Goligbtly,  for  plalntiiTs  in  error.  J.  S. 
James,  for  defendants  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


034  Ga.  717) 
CITY  OF  ROME  t.  CROZIER. 
(Supreme  Court  of  Georgia.     June  30,   1910.) 

(Syllahua  hy  the  Court,) 

Municipal  Cobporations  (|  979*)— Taxes- 
Remedy  FOB  Wrongful  Assessment— In- 
terlocutory Injunction  —  Conflicting 
Evidence. 

This  case  involving  the  question  whether 
the  complainant  and  his  property  were  within 
the  corporate  limits  of  the  city  of  Rome  or 
outside  of  the  same,  and  whether  he  was  sub- 
ject to  municipal  taxation,  and  the  evidence 
being  conflicting  on  this  subject,  and  involving 
the  identification  of  certain  streets  named  in 
the  act  of  1908  (Acts  1908,  p.  904)  alterin/;  the 
municipal  limits,  there  was  no  abuse  of  discre- 
tion in  granting  an  injunction,  to  continue  until 
the  final  trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  2120;  Dec  Dig.  8 
979.*] 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  J.  M.  Crozier  against  the  City  of 
Rome.  From  an  order  granting  an  Interlocu- 
tory injunction,  defendant  brings  error.  Af- 
firmed. 
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W.  J.  Nnnnally,  f<»  plaintiff  in  error.  Mc- 
Henry  &  Portep  and  W.  M.  Henry,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concnr. 


(134  Ga.  681) 

SHELTON  T.  SHESLTON, 

(Supreme  Court  of  Georgia.     June  26,  1910.) 

(SyUabu9  hy  the  Court,) 

E2ZBCUTI0N  (§  143*)— Levy— Claim  of  Third 
Person— Insufficient  Description. 

Although  an  entry  of  a  levy  on  a  fi.  fa. 
standing  alone  would  be  insufficient  to  with- 
stand a  motion  to  dismiss  the  levy  because  of 
the  iadc  of  definiteness  and  certainty  in  the  de- 
scription in  the  entry  of  leyy  of  the  property 
levied  upon,  the  defects  in  the  entry  of  levy 
will  be  aided  by  the  description  of  the  property 
set  forth  in  a  claim  affidavit,  and,  where  the 
defects  in  the  description  contained  in  the  en- 
tiy  of  levy  are  cured  by  the  aid  afforded  in  a 
claim  affidavit,  the  levy  will  be  saved  from 
dismissal. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |§  864^307 ;  Dec.  Dig.  |  143.*] 

Error  from  Superior  Oomrt,  Gilmer  Coun- 
ty ;  N.  A.  Morris,  Judge. 

Action  by  Mahala  Shelton  against  Wesley 
Shelton.  Judgment  for  plaintiff,  and,  on  a 
levy  of  execution,  John  W.  Shelton  filed 
claim.  Levy  dismissed,  and  plaintiff  brings 
error.    Reversed. 

An  execution  in  favor  of  Mahala  Shelton 
against  Wesley  Shelton  was  levied  upon  cer- 
tain real  estate  to  which  John  W.  Shelton 
filed  a  claim.  Upon  the  trial,  on  motion  of 
counsel  for  the  claimant,  the  levy  was  dis- 
missed upon  the  ground  that  the  officer's  en- 
try did  not  sufficiently  describe  the  property 
levied  on,  and  the  plaintiff  excepted.  That 
entry  was  in  the  following  language :  "Geor- 
gia, Gilmer  County.  I  have  this  day  levied 
the  within  fi.  fa.  on  XMirts  of  land  lots  #61  & 
22  in  11th  Dist  2nd.  Sect  of  Gilmer  Co.  (80 
a.  of  #51,  more  or  less,  47  a.  #22),  as  the 
property  of  Wesley  Shelton,  to  satisfy  a  fi. 
fa.  issued  from  the  superior  court  in  favor 
of  Mahala  Shelton  and  against  Wesley  Shel- 
ton." The  claim  affidavit  was  in  the  follow- 
ing language:  "Georgia,  Murray  County. 
Personally  appears  before  the  undersigned 
officer  John  W.  Shelton,  who  on  oath  says 
that  80  acres  more  or  less  of  the  west  side 
or  half  of  lot  of  land  number  51  in  the  11th 
district  and  2nd  section  of  Gilmer  county, 
Georgia,  and  47  acres  more  or  less  of  the 
northeast  side  of  the  west  half  of  lot  of  land 
number  22  in  the  11th  district  and  2nd  sec- 
tion of  Gilmer  county,  Georgia,  the  same  being 
all  of  said  west  half  of  said  lot  of  land  ex- 
cept 33  acres  more  or  less  sold  to  M.  B. 
Smith  and  described  In  a  deed  to  said  Smith, 
levied  on  by  R.  A.  Pinson,  deputy  sheriff  of 
Gilmer  county,  Georgia,  by  virtue  of  an  ex- 
ecution  issued  from   the  superior  court  of 


Gilmer  county,  Georgia,  fti  fsTor  of  Mahala 
Shelton  against  Wesley  Shelton,  as  the  prop- 
erty of  said  Wesley  Shelton,  is  not  the  prop- 
erty of  said  Wesley  Shelton,  but  is  the  prop- 
erty of  affiant,"  etc. 

J.  Z.  Foster  and  A.  H.  Burtz,  for  plaintiff 
in  error.    Wm.  Butt,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
While  the  description  of  the  property  levied 
upon  as  set  forth  in  the  entry  of  levy  made 
upon  the  execution  was  so  wanting  in  def- 
initeness and  certainty  that  a  dismissal  of 
the  levy  would  have  been  proper  had  that 
description  remained  unaided,  we  are  of  the 
opinion  that  the  plaintiff  in  execution  could 
Invoke  the  description  contained  in  the  claim 
to  complete  and  make  certain  the  defective 
description.  In  the  case  of  Walden  y.  Wald- 
en,  128  Ga.  129,  57  S.  B.  324,  It  is  said:  **The 
entry  of  levy  was  also  objected  to  when  of- 
fered in  evidence.  It  was  in  these  words: 
'Levied  the  within  fi.  fa.  on  a  tract  or  par- 
cel of  land  lying  in  Jefferson  county,  Georgia, 
79th  district,  G.  M.,  containing  one  hundred 
acres,  more  or  less ;  levied  on  as  the  prop- 
erty of  Thomas  E.  Walden,  and  legal  notice 
given  to  tenant  in  possession.  This  December 
7th,  1904.'  This  levy,  standing  alone,  is 
plainly  insufficient  in  description.  It  has  two 
aids  to  help  It:  First.  It  is  the  levy  of  a 
mortgage  fi.  fa.  which  could  only  be  lawfully 
levied  on  the  mortgaged  property,  and  it  Is 
possible  that  some  presumption  as  to  the  offi- 
cer doing  bis  duty  may  arise;  the  description, 
as  far  as  it  went,  corresponding  with  that 
in  the  mortgage.  Connolly  v.  Atlantic  Con 
tracting  Co.,  120  Ga.  213  [47  S.  B.  675] 
Second.  The  real  saving  aid  to  this  levy,  as 
between  the  parties  litigant,  is  that  the 
present  plaintiffs  interposed  to  such  levj 
claims,  in  which  they  stated  that  the  lanA 
had  been  levied  on,  and  described  it  as  ii* 
the  mortgage,  which  description  we  have 
held  above  to  be  sufficient  The  principle 
that,  as  between  the  parties,  a  defective  en- 
try of  levy  will  be  aided  by  the  allegations 
or  description  of  a  claim  affidavit,  and  that 
the  claimant  will  be  estopped  from  denying 
such  allegations,  has  generally  been  applied 
to  levies  on  personalty.  Pearce  v.  Renfroe, 
68  Ga.  194;  Drawdy  v.  Llttlefleld,  75  Ga. 
215  (5) ;  Cohen  v.  Broughton,  54  Ga.  296  (1) ; 
Smith  V.  Camp,  84  Ga.  117  (7)  [10  S.  E.  539]. 
But  it  has  also  been  applied  to  levies  on  real 
estate.  ScoUy  v.  Butler,  59  Ga.  849;  Hollls 
V.  Lamb,  114  Ga.  740,  742  [40  S.  E.  751,  752]." 
And  in  the  case  of  Hollls  v.  Lamb,  supra,  it 
was  said:  "It  is  entirely  immaterial,  under 
the  facts  of  the  present  case,  whether  the 
levy  showed  that  the  lands  levied  on  were  or 
were  not  in  Taylor  county.  The  entry  of  levy 
was  made  by  *M.  L.  Riley,  sheriff,'  and  de- 
scribed the  lands  as  being  in  the  *12th  district 
of  said  county.'  The  claim  affidavit  made  by 
Lamb,  and  which  was  a  part  of  the  record 
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of  tbe  case,  8howi  on  Its  face  that  it  waa 
made  In  Taylor  county,  Ga.  It  recites  that 
Riley,  sheriff*  <tf  said  connty,  had  levied  on 
these  lands,  whldi  were  In  the  Twelfth  dis- 
trict of  said  county.  Therefore  this  defect 
in  the  levy  was  cured  by  the  recital  in  the 
claim  which  was  filed,  and  rendered  certain 
the  locus  of  the  land,  and  the  county  of  which 
Riley  was  sheriff,  even  if  the  levy  was  not 
properly  amendable." 

Giving  to  the  defective  entry  of  levy  the 
aid  of  the  description  of  the  property  in  the 
claim  affidavit,  we  think  the  levy  was  saved 
from  dismissal  and  the  court  erred  in  sustain- 
ing the  motion  to  dismiss. 

Judgment  reversed.  All  the  Justices  con- 
car* 

(184  Oflu  «65) 

AKEN  V.  BULLARD  at  aL 

(Supreme  Court  of  Georgia.     June  26,  1910.) 

(SyUabus  hy  the  Court.) 
Rkfobmation  of  Instbuments  (S  82*)— Lach- 


A  petition  by  a  plaintiff  who  seeks  to  re- 
form a  deed  executed  23  years  prior  to  the  in- 
stitution of  his  suit{  on  the  ground  of  mutual 
mistake  of  the  parties  as  to  the  meaning  and 
effect  of  the  terms  of  the  deed,  wherein  the 
plaintiff's  knowledge  of  the  terms  of  the  deed 
at  the  time  of  its  execution  is  not  negatived, 
nor  any  reason  given  as  an  impediment  to  an 
earlier  prosecution  of  his  claim,  or  to  excuse  his 
laches,  Is  properly  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  ffi  119-121;  Dec. 
IMg.  I  32.*] 

Error  from  Superior  Court,  Jasper  County; 
If.  G.  Lewis,  Judge. 

Action  by  R.  H.  Aken  against  J.  H.  Bul- 
lard  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

In  1872  the  will  of  James  Aken  was  duly 
admitted  to  record.  He  devised  a  certain 
tract  of  laud  to  his  grandchildreu,  Ransom 
H.  Aken  and  Ellen  Geiger,  to  be  equally  di- 
vided between  them.  The  devise  to  R.  H. 
Aken  was  in  fee  simple,  and  that  to  Ellen 
Geiger  was  in  fee,  defeasible  upon  her  death 
without  issue,  with  limitations  over  in  that 
event  to  the  other  devisees  in  the  will. .  Prior 
to  his  death,  James  Aken  had  Indicated  how 
he  wished  the  land  divided  between  R.  H. 
Aken  and  Ellen  Geiger,  add  had  put  R.  H. 
Aken  in  ix)ssesslon  of  that  half  which  he 
desired  him  to  have.  In  1885  R.  H.  Aken 
and  Ellen  Geiger  (who  had  intermarried 
with  one  Pendergrass)  executed  to  each  oth- 
er their  respective  deeds  intended  to  carry 
into  effect  an  agreement  of  partition  between 
them  in  ratification  of  the  division  as  indi- 
cated by  their  grandfather.  The  deed  from 
the  plaintiff  to  Ellen  Pendergrass  recited  for 
its  consideration  the  partition  of  the  land, 
and  purported  to  convey  the  land  therein 
described  to  Ellen  Pendergrass  In  fee  sim- 
ple, with  warranty  of  title.     On  February 


23,  1885,  Ellen  Pendergrass,  upon  a  consid- 
eration of  $275,  conveyed  to  J.  H.  Bullard 
her  life  estate  in  the  land  described  In  the 
partition  deed;  and  subsequently,  on  March 
18,  1889,  she  conveyed  by  deed  to  J.  H.  Bul- 
lard a   fee-simple  title  to  the  same  land. 
Copies  of  both  deeds  were  attached  to  the 
petition,  and  It  appeared  that  both  had  been 
recorded,  the  former  on  February  2,  1886, 
and  the  latter  on  March  24,  1890.    In  1908 
R.  H.  Aken  brought  a  petition  against  Wiea 
Pendergrass  and  J.  H.  Bullard,  alleging  the 
foregoing  facts,  and  further  alleging  that 
the  deed  from  plaintiff  to  Ellen  Pendergrass 
failed  to  carry  out  the  intention  of  the  par- 
ties thereto ;  that,  instead  of  the  words  ''for- 
ever in  fee  simple,"   which  were  Inserted 
therein,  the  words,  ''to  be  held  under  the 
limitation   and   conditions   in    the    will    of 
James   Aken,"   should  have   been   inserted,  * 
and  the  failure  to  Insert  these  words  was 
the  result  of  an  accident  and  a  mutual  mis- 
take under  which  each  party  labored  as  to 
the  meaning  of  the  terms  used  in  the  deed; 
that  at  the  time  Bullard  obtained  the  deed 
from  'Ellen  Pendergrass,  purporting  to  con- 
vey the  fee-simple  estate  described  in  the 
deed  from  plaintiff  to  Ellen  Pendergrass,  he 
well  knew  that  the  deed  under  which  Ellen 
Pendergrass   held   the  land   was  merely   a 
deed  of  imrtition,  and  that  she  did  not  claim 
any  greater  Interest  in  the  land  than  that 
which  she  acquired  under  the  will  of  her 
grandfather,  and  he  well  knew  the  purpose 
for  which  the  deed  from  plaintiff  to  Ellen 
Pendergrass  was  executed,  and  that  it  was 
not  the  intention  of  either  of  the  parties  to 
the  deed  that  the  paper  should  have  the  ef- 
fect of  a  release  by  plaintiff  to  Ellen  Pen- 
dergrass of  any  Interest  in  the  land  contin- 
gent upon  her  djring  childless;  and  that  fal- 
len Pendergrass  had  no  children,  and  is  now 
65  years  of  age,  and,  iu  the  event  of  her 
death  without  children,  the  plaintiff  Is  one 
of  the  devisees  under  the  will  of  his  grand- 
father, who  was  to  share  In  the  land  devis- 
ed to  Ellen  Pendergrass  upcm  the  contingen- 
cy   of    her    death    without   children.     The 
prayer  was  for  the  reformation  of  the  deeds 
and  for  general  relief.    The  court  dismissed 
the  petition  on  general  demurrer,  and  this 
judgment  is  now  under  review. 

A.  S.  Thurman  and  Cobb  &  Erwin,  for 
plaintiff  in  error.  Greene  F.  Johnson,  for 
defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  doctrine  of  laches  is  founded 
upon  the  maxim,  "Vigllantibus  non  dormien- 
tibus  subveniunt  leges."  It  rests  on  reasons 
of  public  policy,  aild  its  aim  is  intended  for 
the  repose  of  society  by  discouraging  the  aa- 
sertion  of  antiquated  claims.  "The  princS* 
pies  upon  which  courts  of  equity  proceed  in 
such  cases,"  says  Judge  Nlsbet,  "is  that  the 
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lateness  of  the  demand,  arising  from  lapse 
of  time,  is  preeumptlye  evidence  against  its 
justice."  Adkins  ▼.  Hill,  7  Ga.  673.  Equity 
will  relieve  against  mutual  mistake,  but  only 
at  the  instance  of  a  complainant  who  moves 
with  reasonable  diligence.  What  is  a  rea- 
sonable time  must  necessarily  depend  upon 
the  peculiar  facts  and  environments  of  the 
particular  case.  The  deed  asked  to  be  re- 
formed was  executed  23  years  before  the  in- 
stitution of  the  suit  to  reform  it.  The  peti- 
tion does  not  dlsdoire  the  name  of  the  scrive- 
ner, nor  is  it  negatived  ther^n  that  the 
plaintiff  knew  of  the  precise  terms  of  the 
deed  from  the  date  of  its  execution.  He  al- 
leges that  Bullard  knew  of  the  mistake  at 
the  time  he  took  his  second  conveyance  from 
Mrs.  Pendergrass  in  1809.  This  deed  was 
spread  upon  the  public  records  a  day  or  two 
after  Its  execution,  and  yet  the  plaintilT 
waited  more  than  nine  years  before  he  arous- 
ed himself  from  bis  lethargy.  Kb  excuse  Is 
.  given  for  the  plaintiff's  long  delay.  The 
witnesses  to  the  partition  agreement  may  be 
dead,  the  scrivener  may  have  passed  away, 
for  aught  that  appears  in  the  deed.  The 
memory  of  the  parties  may  be  dimmed  aft- 
er the  lapse  of  a  quarter  century.  It  is  in- 
cumbent on  the  plaintiff,  in  order  to  repel 
the  presumption  of  unreasonable  delay,  to  al- 
lege in  his  petition  the  impediments  to  an 
earlier  prosecution  of  his  claim.  12  Enc. 
PI.  k.  Pr.  834.  This  was  not  done.  The 
laches  of  the  plaintiff  is  so  palpable  from 
the  petition  that  its  dismissal  on  demurrer 
was  proper.  Gould  v.  Glass,  120  Ga.  51,  47 
S.  ^E.  506;  McWhorter  t.  CSheney,  121  Ga. 
541,  40  S.  B.  603;  Bascfa  v.  Frankenstein, 
68  S.  E.  75. 

Judgment  a£9rmed.    All  the  Justices  con- 
cur. 

OM  an.  712) 

HBNDRIX  V.  VALE  ROYAL  MFG.  00. 
(Supreme  Court  of  Georgia.     June  30,  1910.) 

(8yllaJ>ii»  "by  the  Court,) 

1.  Masteb  and  Servant  {%%  150,  155*)— In - 
JUBT  TO  Sebvant— Knowledge  of  Danger 
— Wabwino— Duty  op  Master. 

In  an  action  by  a  servant  against  a  master 
for  alleged  failure  of  duty  on  the  part  of  the 
latter  in  not  flving  to  the  servant  warning  of 
a  danger  indaent  to  his  employment,  it  must 
appear  that  the  master  knew  or  ought  to  have 
known  of  the  danger,  and  that  the  servant  in- 
jured did  not  know  and  had  not  equal  means 
with  the  master  of  knowing  such  fact,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known  it.  If  the  danger  be  obvious  and  as  easi- 
ly known  to  the  servant  as  to  the  master,  the 
latter  will  not  be  liable  for  failing  to  give  warn- 
ing of  it.  av.  Code  1895,  §§  2611,  2612 ;  Com- 
mercial Guano  Co.  v.  Neather.  114  Ga.  416,  40 
S.  B.  299 ;  Crown  Cotton  Mills  v.  McNally,  123 
Ga.  35,  51  S.  B*.  13,  and  cases  cited.  As  the 
purpose  of  instructions  by  the  master  to  an  in- 
experienced servant  is  to  enable  the  servant  to 
avoid  dangers  incident  to  his  employment,  if  the 
servant  knows  of  sudi  dangers  instructions  are 
unnecessary.     Crown  Cotton  Mills  v.  McNally, 


127  Ga«  404,  56  S.  E.  482.  In  the  absenoe  of 
anything  to  the  contrary,  every  adult  is  pre- 
sumed to  possess  such  ordinary  intelligence, 
judgment,  and  discretion  as  wilt  enable  him  to 
appreciate  obvious  danger.  Therefore  an  adult 
servant  of  ordinary  intelligence  will  be  held  to 
be  afifected  with  Imowledge  of  a  manifest  risk 
or  danger  incident  to  the  doing  of  a  particular 
thing  in  the  operation  of  a  machine,  during  his 
employment,  although  he  may  be  Inexperienced 
as  to  such  operation  and  thou^rh  the  master  may 
have  failed  to  instruct  him  m  respect  thereto. 
1  Labatt,  Master  and  Servant,  S  3S4,  and  cases 
cited. 

[£>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  297,  29»-302,  305-307, 
*810i    Dec.  Dig.  fiS  150,  155.*] 

2.  Demurrer  to  PsTrnoif. 

Applying  these  principles  to  the  allegations 
of  the  petition  in  the  present  case,  no  cause  of 
action  was  set  forth,  and  the  court  properly  sus- 
tained a  general  demurrer  to  the  petition. 

Brror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  B.  J.  Hendrlx  agaluBt  the  Vale 
Royal  Manufacturing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

The  substance  of  the  petition,  now  ma- 
terial, was  as  follows:  The  plaintiff,  27  years 
of  age,  without  .experience  in  the  operation 
of  saws,  was  employed  by  defendant  to  op- 
erate a  "bolting"  saw  in  a  shingle  mill,  and 
was  Instructed  by  defendant  in  its  use.  He 
continually  operated  the  "bolting**  saw  for 
two  weeks,  when  he  was  directed  by  defend- 
ant to  operate  a  ''shingle*'  saw.  Being  un- 
famUiar  with  the  operation  of  a  "shingle** 
saw,  he  so  informed  the  defendant  and  asked 
to  be  instructed  as  to  its  operation.  Defend- 
ant replied  that  instructions  were  not  neces- 
sary, and  directed  the  plaintiff  to  proceed  to 
use  the  saw.  He  therefore  began  the  opera- 
tion of  the  "shingle**  saw,  "and,  while  mak- 
ing the  first  attempt  to  remove  waste  prod- 
uct remaining  from  the  making  of  shingles, 
had  his  left  hand  caught  by  the  machinery 
of  the  shingle  saw,*'  and  three  of  his  fingers 
thereby  cut  off.  It  was  alleged,  that  a  "bolt- 
ing" saw  is  operated  by  hand,  its  purpose  be- 
ing to  cut  blocks  of  timber  Into  suitable 
widths  for  shingles,  while  the  "shingle"  saw 
•*is  run  by  machinery,  works  very  rapidly,  and 
is  dangerous  to  one  not  accustomed  to  its  op- 
eration, its  purpose  being  to  split  Into  shin- 
gles the  blocks  as  they  are  delivered  from 
the  bolting  saw,"  and  therefore  that  the 
plaintiff's  experience  in  the  operation  of  the 
"bolting"  saw  could  not  aid  him  in  the  op- 
eration of  the  "shingle**  saw.  "The  saw  of 
the  shingle  is  stationary,  working  in  a  hori- 
zontal plane."  It  "is  fed  from  a  carriage  or 
superstructure,  upon  which  is  placed  the 
shingle  block.  The  carriage,  working  in  a 
plane  parallel  with  the  saw,  brings  the  block 
to  the  edge  of  the  saw  and  at  the  height  nec- 
essary to  Insure  the  proper  thickness  of  the 
shingle,  dropping  the  shingle  into  a  chute,  re- 
turns, and  again  brings  the  remaining  por- 
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tioQ  of  the  block  to  the  edge  of  the  saw,  cut- 
ting off  another  shingle.  The  carriage  works 
from  left  to  right;  operator,  facing  the  saw, 
adjusts  the  block  upon  the  carriage  and  re- 
moves the  waste  or  portion  of  the  block  from 
which  no  shingle  could  be  cut  The  carriage 
moves  rapidly;  and  it  is  impossible  for  one 
not  accustomed  to  judging  such  matters  to 
determine  from  inspection  the  speed  at  which 
the  carriage  is  moving,  the  carriage  moving 
more  rapidly  than  it  appears."  "Said  shin- 
gle saw  was  dangerous  In  its  operation  to 
one  without  ezperience»  and  the  danger  was 
not  apparent,  and  the  petitioner  did-  not 
know  of  the  danger,  and  could  not  have 
known  in  the  exercise  of  ordinary  care;  it 
being  necessary,  to  operate  said  saw  safely, 
to  understand  aud  appreciate  that  the  car- 
riage moved  more  rapidly  than  was  appar- 
ent, which  knowledge  could  only  have  been 
obtained  from  experience  or  proper  training; 
and,  further,  that  the  proper  time  for  the  op- 
erator to  move  the  waste  product  was  when 
the  carriage  was  moving  from  right  to  left, 
and  not,  as  did  your  petitioner  attempt  to 
move  the  same,  while  the  carriage  was  mov- 
ing from  left  to  right.  ♦  •  •  This  differ- 
ence was  not  apparent  to  an  inexperienced 
man,  and  could  not  have  been  known  in  the 
exercise  of  ordinary  care.  ♦  ♦  ♦  These 
dangers  were  known  to  the  company,  as  was 

•  ♦  ♦  petitioner's  inexperience  and  unfa- 
mlUarity    with    the    use    of    the    machine. 

♦  ♦  ♦  It  was  the  duty  of  the  company  to 
have  Instructed  ♦  ♦  ♦  petitioner  in  the 
operation  of  the  saw,  and  to  have  warned 
him  of  the  dangers  Incident  to  such  opera- 
tion." 

Cann,  Barrow  &  Mclntlre,  for  plaintiff  In 
error.  Garrard  &  Meldrim,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(IM  Oa.  710) 

BARTON-PRICE  CO.  v.  MURPHY  &  CO. 
(Supreme  Court  of  Georgia.     June  80,  1910.) 

(Syllahus  hy  the  Court.) 

1.  Trespass  rt  40*)— Attachment  {%  273*)— 
Pleading — Sufficiency  of  Petition. 

The  petition  set  forth  a  cause  of  action, 
and  therefore  it  was  error  to  dismiss  it  on  gen- 
eral demurrer. 

[Bd.  Note.— For  other  cases,  see  Trespass. 
Cent.  Dig.  §§  80-88:  Dec  Dig.  8  40;*  Attach- 
ment, Dec  Dig.  I  273.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Attachment  (§  294*)— Claims  bt  Third 
Pebsons— Natube  of  Right. 

The  right  of  a  third  person  to  claim  the 
property  in  attachment  is  merely  cumulative 
and  his  failure  to  make  such  claim  does  not  af- 
fect his  rights. 

[E)d.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  §  294.*] 


Error  from  Superior  Court;  RlchmooA 
County;  H.  C.  Hammond,  Judge. 

Action  by  the  Barton-Price  Company 
against  Murphy  &  Co.  A  demurrer  to  the 
petition  was  sustained,  and  plaintiff  brings 
error.    Reversed. 

The  Barton-Price  Company,  a  Kentucky 
corporation,  brought  an  action  for  damages 
against  Murphy  &  Co.,  of  Richmond  coun* 
ty,  Oa«  The  substance  of  the  allegations  of 
the  plaintiff's  petition  was  as  follows:  Mur- 
phy &  Co.  brought  an  attachment  proceeding 
in  a  justice's  court  against  the  Atlas  Hay  & 
Qrain  Company  and  the  Barton-Price  Com- 
pany to  recover  the  amount  of  an  account 
alleged  to  be  due  to  plaintiffs  by  defendants, 
the  ground  of  the  attachment  being  that 
defendants  were  nonresidents.  A  summons 
of  garnishment  was  issued  against  the  Irish* 
American  National  Bank,  and  one  was  also 
issued  against  C.  A.  Doolittle  &  Son.  The 
t>ank  answered  that  it  had  in  its  possession 
"bill  of  lading  for  car  S.  A.  L.  No.  19464,  whicb 
said  bill  of  lading  was  made  out  to  the  Atlas 
Hay  &  Qrain  Company,  consignor  and  con- 
signee," and  that  at  the  time  of  the  serv- 
ice of  the  summons  of  garnishment  an  as- 
signment, dated  July  6,  1905,  was  In  its 
hands,  and  it  held  the  bill  of  lading  subject 
to  the  order  of  the  Barton-Price  Company. 
Attached  to  the  answer  of  the  bank  was  the 
original  assignment  or  transfer  of  the  bill 
of  lading  by  the  Atlas  Hay  &  Grain  Company 
to  the  Barton-Price  Company,  from  which  it 
appeared  that  it  was  executed  in  Louisville, 
Ky.,  on  July  6,  1905.  C.  A.  Dbolittie  &  Son 
answered,  that,  at  the  time  of  the  service  of 
the  summons  of  garnishment  upon  them,  they 
had  in  their  possession  **a  car  S.  A.  L.  No. 
10464,  upon  storage^  said  car  having  been 
stored  with  [them]  by  the  Georgia  Railroad." 
By  consent  of  the  parties,  the  hay  with 
whicb  the  car  was  loaded  was  sold  and  the 
proceeds  arising  from  the  sale  deposited 
with  C.  A.  Doolittle  &  Son,  to  await  the 
final  determination  of  the  case.  Murphy  & 
Co.,  plaintiffs  in  the  attachment  proceedings, 
filed  their  declaration,  in  which  they  claimed 
that  defendants  were  Indebted  to  them  in  the 
sum  of  $58.07,  as  per  itemized  statement  of 
account  thereto  attached;  but  the  itemized 
account  attached  to  the  declaration  was 
made  out  against  the  Atlas  Hay  &  Grain 
Company  only.  The  suit  was  defended  only 
by  the  Barton-Price  Company,  the  other  de- 
fendant not  entering  an  ai^earance  in  the 
Justice's  court  Upon  the  trial  the  magis- 
trate awarded  Judgment  in  favor  of  the 
plaintiffs  against  both  defendants  for  the 
principal  amount  sued  for  and  interest,  and 
then  rendered  Judgment  against  C.  A  Doo- 
little &  Son,  as  garnishees,  "for  the  contents 
of  car  S.  A.  L.  No.  19464."  The  case  was 
repealed  to  the  superior  court  by  the  Bar- 
ton-Price Company.  In  the  superior  court 
this  company  reduced  its  plea  to  writing  and 
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filed  the  same,  wherein  It  denied  that  It  was 
Indebted  to  the  plaintiffs;-  that  It  had  ever 
been  jointly  associated  with  the  Atlas  Hay 
ft  Qraln  Company;  and  that  It  had  any 
property  that  was  legally  subject  to  attach- 
ment under  any  claim  of  the  plaintiffs.  Up- 
on motion  of  the  plaintiffs,  In  the  superior 
court,  **the  attachment  against  the  appel- 
lant, the  Barton-Price  Ck)mpany/'  was  dis- 
missed. After  the  dismissal  of  the  attadi- 
ment  as  to  the  Barton-Price  CJompany,  Mur- 
phy &  Co.,  "without  warrant  of  law,  but  un- 
der an  Illegal  and  void  execution,  unlawful- 
ly and  Illegally  seized  and  took  possession  of 
the  proceeds  of  petitioner's  said  hay,  and 
with  full  knowledge  of  the  fact  that  said 
proceeds  were  the  property  of  said  Barton- 
Price  Company,  and  converted  the  same  to 
their  own  use."  The  execution  Issued  by 
the  Justice  of  the  peace  against  the  defend- 
ants In  the  attachment  proceeding  In  the 
Justice's  court  "was  a  nullity  and  utterly 
void  and  Invalid,  said  Atlas  Hay  &  Grain 
Company  being  nonresidents  of  Georgia,  and 
said  attachment  proceedings  having  been  dis- 
missed by  Murphy  &  Co.  as  to  Barton-Price 
Company,"  and  no  property  of  the  Atlas  Hay 
&  Grain  Company  having  been  "brought  In- 
to court  so  as  to  confer  Jurisdiction  over  It,'* 
and  there  being  "none  over  the  property  of 
the  Barton-Price  Company."  The  title  to 
the  hay  was  In  the  Barton-Price  Company 
at  the  time  of  the  Issuance  and  levy  of  the 
attachment,  wl^ich  ownership  was  well  known 
to  Murphy  &  Co.  The  attachment  proceed- 
ings were  not  sued  out  In  accordance  with 
law,  do  not  set  forth  any  grounds  upon 
which  an  attachment  could  be  issued,  and 
as  to  the  Barton-Price  Company  had  no  basis 
In  fact,  and  were  a  deliberate  Invasion  of 
Its  rights.  The  unlawful  action  of  Murphy 
ft  Co.  was  a  trespass  upon  the  property  and 
property  rights  of  petitioner;  and  the  ap- 
propriation by  them  of  petitioner's  property, 
under  and  by  virtue  of  said  illegal  and  void 
execution,  was  an  aggravation  and  an  addi- 
tional trespass.  By  reason  of  these-  acts  of 
Murphy  &  Co.  petitioner  has  been  damaged 
In  the  sum  of  $1,000  for  which  it  prays 
Judgment  Copies  of  the  various  papers  or 
documents  and  the  Judgments  referred  to  in 
the  petition  were  attached  thereto  as  ex- 
hibits. 

The  defendants  filed  a  general  demurrer 
to  the  petition,  which  was  sustained  by  the 
court,  and  the  petitioner  excepted. 

P.  G.  O'Gorman  and  Sidney  Smith,  for 
plaintiff  in  error.  Julian  J.  Zachry,  for  de- 
fendant in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  When  Murphy  ft  Co.  dismissed  the 
attachment  as  to  the  Barton-Price  Company, 
a  foreign  corporation,  the  case  stood  Just  as 
if  it  had  been  originally  brought  against  the 
Atlas  Hay  &  Grain  Company  alone,  and  the 


Judgment  rendered  in  the  Justice's  court 
against  the  Atlas  Hay  &  Grain  Company,  as 
defendant,  C.  A.  Doollttle  ft  Son,  as  gar- 
nishees, and  the  property  in  the  hands  of 
the  latter,  did  not  render  such  property  sub- 
ject to  the  Judgment,  if  the  property  be- 
longed to  the  Barton-Price  Company.  As  the 
petition  in  the  present  case  alleged  that  the 
Barton-Price  Company,  the  plaintiff,  owned 
the  property  which  was  in  the  possession  of 
C.  A.  Doollttle  ft  Son,  and  that  Murphy  ft 
Co.  appropriated  it  to  their  own  use,  under 
an  execution  issued  upon  the  Judgment 
above  referred  to,  it  is  apparent  that  the 
petition,  as  against  a  general  demurrer,  set 
forth  a  cause  of  action  for  trespass.  The 
failure  of  the  Barton-Price  Company  to  claim 
the  property  did  not  affect  its  right  of  ac- 
tion, since  the  remedy  by  claim  is  merely 
cumulative. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


•  (IM  Ga.  696} 

O'FARRELL  v.    VONDEREAU. 
(Supreme  Court  of  Georgia.     June  29,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Boundaries  (§  11*)— Descbiption— Adja- 
cent Land. 

When  the  boundary  given  in  a  deed  is  the 
land  of  a  named  person,  the  description  of  this 
particular  boundary  will  be  sufficient,  although 
the  title  of  such  third  person  may  be  defective, 
if  it  be  made  to  apx)ear  that  the  maker  of  the 
deed  recognized'  him  as  the  owner  and  as  claim- 
ing the  land,  and  the  boundary  line  of  the  ad- 
jacent tract  is  established  by  competent  extra- 
neous evidence. 

[Ed.  Note.—For  other  cases,  see  Boundaries, 
Cent.  Dig.  §  92;    Dec.  Dig.  8  11.*] 

2.  Excessive  Tax  Levy. 

The  evidence  was  sufficient  to  support  the 
finding  of  the  jury  against  the  contention  of 
the  plaintiff  that  the  levy  of  a  tax  fi.  fa.,  which 
was  the  foundation  of  a  tax  deed  to  claimant's 
predecessor  in  title,  was  void  because  excessive. 

Error  from  Superior  Court,  Clarke  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  K.  C.  O'Farrell  against  one 
FIcklln.  Judgment  for  plaintiff,  and  on  a 
levy  of  execution,  E.  H.  Vondereau,  adminis- 
trator, filed  a  claim.  Judgment  for. plaintiff, 
and  defendant  brings  error.    Affirmed. 

W.  M.  Smith,  Henry  C.  Tuck,  and  Cobb  & 
Erwin,  for  plaintiff  in  error.  T.  S.  Mell, 
for  defendant  in  error. 

BECK,  J.  Mrs.  O'Farrell,  who  was  trans- 
feree of  a  mortgage  fl.  fa.  against  one  Fick- 
lin,  had  the  same  levied  upon  a  tract  of 
land  embracing  25  acres,  to  which  Vondereau 
filed  a  claim.  Upon  the  trial  of  the  Issue 
thus  made  the  jury  returned  a  verdict  In 
favor  of  the  claimant.  Vondereau  purchased 
the  land  in  question  from  one  Davis,  who 
purchased  It  at  a  tax  sale  under  and  by  vir- 
tue of  a  tax  fi.  fa.  against  Ficklin.  The  fol- 
lowing is  a  description  of  the  land  in  the 
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levy  of  the  tax  fl.  fa.  referred  to,  and  sub- 
stantially the  same  description  of  the  land 
is  contained  In  the  deed  from  the  sheriff  to 
Dayia,  and  in  the  deed  from  Davis  to  Von- 
derean:  '*The  tract  or  lot  of  land  lying  in 
the  216  district,  G.  M.,  said  county,  contain- 
ing twenty-five  acres,  it  being  a  part  of  the 
W.  H.  Flcklin  lands,  bounded  on  the  west 
by  Sandy  creek  bridge  road;  on  the  north 
by  part  of  the  Flcklin  lands ;  on  east  by  un- 
known street;  on  south  by  lands  owned  by 
Loan  Association  of  Henrico  County,  Va., 
Thomas  Potts,  Treasurer."  For  a  more  de- 
tailed statement  of  the  facts,  see  Moody  v. 
Vondereau,  131  Ga.  521,  62  S.  m  821.  The 
verdict  being  in  favor  of  the  claimant,  and 
the  court  having  overruled  a  motion  for  a 
new  trial,  the  plaintiff  in  the  mortgage  fi.  fa. 
excepted.  While  the  motion  contains  several 
grounds.  In  substance  the  attack  upon  the 
verdict  Is  based  ux>on  two  contentions  only. 
The  first  is  that  the  sheriff's  deed  to  Davis 
is  void  because  of  insufficiency  in  the  de- 
scription of  the  land  sold— that  is,  the  tract 
of  land  in  controversy — ^and  the  second 
ground  of  attack  is  that  this  deed  was  void 
because  of  the  excessive  levy  by  virtue  of 
which  the  tax  sale  at  which  Davis  was  pur- 
chaser was  made. 

1.  An  examination  of  the  levy  under  which 
the  tax  sale  was  made,  and  of  the  deed  to 
Davis,  the  purchaser  at  the  sale,  discloses 
that  the  western  and  eastern  boundaries  of 
the  tract  of  land  in  question  are,  respective- 
ly, a  road  and  a  street;  and  while  the  street 
is  described  as  an  unknown  street,  and  the 
character  of  the*  road  which  constituted  the 
western  boundary  of  the  land  is  somewhat 
in  question,  both  road  and  street  are  suffi- 
ciently fixed  and  certain  as  boundaries  of 
the  tract  of  land  on  the  western  and  eastern 
sides.  Now,  if  the  southern  boundary  can  be 
determined  and  is  susceptible  of  exact  loca- 
tion, then,  as  the  deed  calls  for  a  definite 
acreage,  the  determination  of  the  northern 
boundary  becomes  merely  a  matter  of  mathe- 
matical calculation.  The  southern  boundary 
calls  for  the  land  "owned  by  Loan  Association 
of  Henrico  County,  Va.,  Thomas  Potts,  Treas- 
urer." A  tax  deed  from  Weir,  sheriff,  to 
Thomas  Potts,  was  introduced  in  evidence. 
This  deed  conveyed  "about  25  acres  of  land, 
more  or  less,  in  Clarke  county,  Georgia,  In 
the  corporate  limits  of  the  city  of  Athens, 
and  bounded  as  follows:  On  the  west  by 
Sandy  creek  bridge  road,  on  the  north  by 
other  lands  of  W.  H.  Flcklin,  on  the  south 
and  east  by  streets,  said  land  being  in  a 
triangular  shape."  In  the  case  of  Moody  v. 
Vondereau,  supra,  it  was  said:  "Any  de- 
scription will  suffice  which  Identifies  the 
land  with  such  certainty  that  the  specific 
parcel  intended  to  be  granted  can  be  ascer- 
tained, either  by  the  calls  of  tbf  instrument 
as  applied  to  the  land,  or  by  aid  of  the  de- 
scriptive portions  of  the  grant**  And  .in  the 
same  case  it  was  said  that  even  if  it  be  con- 
ceded that  the  deed  from  Weir,  sheriff,  to 


the  Loan  Association  of  Henrico  County  was 
invalid  because  bf  its .  indefinite  descrip- 
tion of  the  land,  it  would  not  follow  from 
this  circumstance  that  the  call  for  the  loan 
association  tract  as  a  southern  boundary 
could  not  furnish  a  line  of  4}oundary  between 
the  parcel  of  land  claimed  to  be  owned  by 
the  loan  association  and  that  sold  to  Davis. 
"The  call  of  the  Davis  deed  for  the  southern 
boundary  therein  described  is  not  for  the 
deed  to  Potts,  treasurer,  or  any  lines  fixed  in 
that  deed,  but  for  the  line  of  another  tract 
of  land,  viz.,  that  of  the  Loan  Association 
of  Henrico  County,  Va.  Where  the  line  of 
another  tract  is  called  for  in  the  description 
of  a  deed  as  one  of  the  boundaries  of  the 
land  conveyed,  the  line  must  be  run  to  such 
boundary  line.  If  the  boundary  Is  given  as 
the  land  of  another,  the  description  of  this 
particular  boundary  will  be  sufficient,  al- 
though the  name  of  the  person  given  as  an 
adjoining  owner  may  be  incorrect,  If  It  be 
made  to  appear  that  the  maker  of  the  deed 
recognized  him  as  the  owner,  and  as  claim- 
ing the  land  at  the  time  the  deed  was  made. 
2  Devlin  on  Deeds,  |  1014.  The  designation 
of  another  tract  as  a  boundary  is  part  of 
the  description  of  the  land  conveyed,  and 
extrinsic  evidence  is  admissible  to  show  its 
location.  When  this  is  done,  the  line  of 
such  tract  becomes  the  boundary  line  of  the 
land  called  for  by  the  deed."  Moody  v.  Von- 
dereau, 131  Ga.  525,  62  S.  E.  821.  And  we 
are  of  the  opinion  that  on  the  last  trial  of 
this  case  there  was  sufficient  evidence  from 
which  the  jury  would  be  authorized  to  find 
that  the  northern  boundary  of  the  tract  of 
land  referred  to  as  Potts  land  (that  is,  the 
land  sold  to  the  loan  association)  had  been 
surveyed  and  located  so  as  to  be  capable  of 
ascertainment  at  the  time  of  the  levy  of  the 
tax  fi.  fa.  under  which  the  tax  sale  of  the 
land  in  controversy  to  Davis  was  made.  We 
do  not  think  that  the  fact  that  the  loan 
association  of  which  Potts  was  treasurer 
may  never  have  had  any  title  to  the  land 
known  as  the  Potts  land,  because  of  the  de- 
fect in  the  sheriff's  deed  to  the  loan  asso- 
ciation, affects  the  question  under  considera- 
tion. It  is  not  a  question  as  to  who  was  the 
actual  owner  of  the  land,  the  northern  bound- 
ary of  which  is  called  for  as  the  southern 
boundary  of  the  tract  of  land  conveyed  by 
deed  from  Davis  to  Vondereau;  but  the 
question  is  whether  that  northern  boundary 
of  the  first  tract  of  land  had  been  located 
and  surveyed  and  so  knovni  at  the  time  of 
the  levy  under  which  the  tax  sale  was  made 
to  Davis ;  and,  if  the  boundary  of  the  Potts 
land  had  been  surveyed  and  located,  then 
the  oral  testimony  of  those  who  knew  of  the 
location  and  survey,  together  with  the  de- 
scription in  the  deed  from  the  sheriff  to 
Davis,  could  render  the  identification  of  the 
lands  conveyed  at  the  tax  sale  to  Davis  com- 
plete, and  the  deed  from  the  sheriff  to  Davis 
was  not  void  for  want  of  sufficiency  In  de- 
scription, and  the  deed  from  Davis  to  the 
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claimant  likewise  was  not  so  wanting  in 
sufficiency  of  description  as  to  be  Invalid. 

2.  The  question  as  to  whether  or  not  the 
levy  of  the  tax  fl.  fa.  by  virtue  of  which  at 
a  tax  sale  the  property  in  controversy  was 
sold  and  conveyed  to  Davis  was  excessive 
and  the  sherlflTs  deed  to  Davis  void  was 
submitted  under  the  court's  instructions  (to 
which  the  plaintiff  in  error  takes  no  excep- 
tion) to  the  Jury,  and  there  was  sufficient 
evidence  to  uphold  their  finding. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

CI  Ga.  App.  SI) 

B.  B.  FORBES  PIANO  CO.  v.  HIXON. 

(No.  2,664.) 

(Court  of  Appeals  of  Georgia.     July  8^  1910.) 

(SyUabu9  b^  ike  Court.) 

1  Dismissal   and   Nonruit   (||    19,    65*)— 

"Set-Ofp"  —  Dismissal   Ajtteb    Skt-Oit 

Filed. 

After  a  plea  of  set-off  is  filed,  the  plaintiff 
cannot  dismiss  his  action  so  as  to  interfere 
with  the  plea,  unless  by  leave  of  the  conrtj  on 
sufficient  cause  shown,  and  on  terms  prescnbed 
bv  the  court  Civ.  Ck)de  1895,  f  3754.  A  plea 
of  set-off  is  a  cross-action,  and,  after  it  is  filed, 
the  defendant  is  entitled  to  prove  his  case,  and, 
if  the  evidence  authorizes  it,  he  is  entitled  to 
a  judgment.  A  plaintiff  cannot  defeat  this  right 
by  dismissing  the  original  action  in  vacation, 
nor  can  the  court  on  its  own  motion  dismiss  or 
nonsuit  the  case,  and  thus  deprive  the  defendant 
of  the  benefit  of  bis  cross-action.  Lewis  v. 
Wall.  70  Ga.  649. 

[Ed.  Note.--For  other  cases,  see  Dismissal  and 
Nonsuit,  Gent  Dig.  ft  83-86,  160;  Dec.  Dig. 
If  19,  65.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6439-6444 ;  vol.  ^  PP.  7798,  7799.] 

2,  Dismissal  and  Nonsuit  (8  19*)— Grounds. 
The  defendant  having  been  served  in  the 
county  in  which  the  suit  was  filed,  and  having 
filed  an  answer  pleading  a  set-off,  without  pro- 
test as  to  the  jurisdiction  of  the  court,  and 
there  being  no  evidence  to  the  effect  that  the 
defendant  was  not  a  resident  of  that  county,  the 
plaintiff  had  no  ground  for  dismissing  its  suit  or 
tor  complaining  of  the  judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  §§  33-86;   Dec.  Dig.  §  19.*] 

8w  CONTINUANCB   (§   20*)— GBOUNDS— ABSENCE 

or  Counsel. 

It  appearing  that  the  plaintiff  was  notified 
that  its  case,  in  which  the  plea  of  set-off  had 
been  filed,  had  been  set  for  trial  upon  the  calen- 
dar for  a  certain  dav,  and  was,  by  the  notice, 
informed  that  the  defendant  was  insisting  upon 
this  plea  of  set-off^  and  it  further  appearing  that 
neither  the  plaintiff  nor  its  counsel  (though  the 
plaintiff  had  more  than  one  attorney)  was  pres- 
ent to  prosecute  the  action,  and  the  only  rea- 
son assigned  b^  the  plaintiff  for  failure  to  be 
present  oeing  the  absence  of  one  of  it?  attor- 
neys, and  the  showing  for  his  absence  being  in- 
sufficient ;  held,  that  the  trial  judge  did  not  err 
in  proceeding  with  the  trial,  nor  in  refusing  to 
grant  a  motion  for  a  new  trial,  based  upon  the 
ground  that  a  continuance  should  have  been 
granted. 

TEM.  Note. — ^For  other  cases,  see  Continuance, 
Cent  IMg.  II    51.  53-67 ;  Dec  Dig.  §  20.*] 

Error  from  City  CJourt  of  Polk  County; 
F.  A.  Irwin,  Judge. 


Action  by  B.  13.  Forbes  Piano  Company 
against  Will  Hlxon.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

F.  W.  Copeland  and  Geo.  A.  H.  Harris  ft 
Sons,  for  plaintiff  in  error.  J.  Lw  Tison,  W. 
H.  Trawick,  and  El  S.  Aolt,  for  defendant 
in  error. 


RUSSELD,  J.  The  B.  E.  Forbes  Piano 
Company  brought  a  suit  against  Hizon  bi 
the  dty  court  of  Polk  county  for  $528.40.  To 
this  petition  the  defendant  filed  a  plea  of 
set-off,  admitting  the  plaintiff's  claim,  but 
exhibiting  a  larger  counterclaim  in  his  own 
favor,  and  asking  a  judgment  against  the 
plaintiff  for  the  excess,  amounting  to  $118.61. 
Attached  to  the  plea  was  a  statement  In 
which  there  purported  to  be  very  minutely 
detailed  every  transaction  between  the  plain- 
tiff and  the  defendant  during  the  period  in 
which  the  defendant  was  employed  by  the 
plaintiff.  The  defendant's  answer  was  filed 
June  19,  1900,  and  on  December  11,  1909,  the 
general  manager  of  the  plaintiff  company 
undertook  to  have  the  suit  dismissed,  with- 
out the  consent  of  the  company's  attorneys, 
and,  so  far  as  appears  from  the  record,  with" 
out  the  knowledge  of  the  court  The  case 
coming  on  regularly  for  trial  at  the  January 
term,  1910,  the  defendant  testified  to  the 
correctness  of  the  various  items  of  the  state- 
ment attached  to  his  plea  of  set-off,  and  that 
the  amount  in  excess  of  the  plaintiff's  de- 
mand, for  which  he  asked  Judgment,  was  cor- 
rect and  due;  and  a  verdict  and  judgment 
were  rendered  in  his  favor.  Before  the  ad- 
journment of  the  court  the  plaintiff  filed  a 
motion  for  a  new  trial,  which  was  refused; 
and  exception  is  taken  to  the  judgment  over- 
ruling the  motion  for  a  new  trial. 

It  appears  that  the  plaintiff  not  only  did 
not  have  the  consent  of  the  defendant,  which 
was  essential,  in  order  to  enable  It  to  dlS' 
miss  the  suit,  but  that  it  paid  the  costs^  and 
attempted  to  withdraw  the  action  without  re- 
gard to  the  plea  of  set-off,  without  leave  of 
the  court,  and  over  the  protest  of  the  attor- 
neys who  had  filed  the  suit  Under  the  pro- 
visions of  the  ClvU  Code  of  1895,  I  3754, 
after  a'  plea  of  set-off  is  filed,  a  plaintiff  can- 
not dismiss  his  action  so  as  to  affect  the 
plea  of  set-off,  unless  by  leave  of  the  court 
on  sufficient  cause  shown,  and  on  the  terms 
prescribed  by  the  court  While,  therefore, 
the  plaintiff  had  the  right  to  dismiss  the 
suit,  or  at  least  to  abandon  the  hope  of  a 
recovery  against  the  defendant,  it  could  not 
prevent  the  defendant's  recovering  against 
it,  unless  the  defendant  failed  to  prove  his 
claim  or  the  plaintiff  disproved  it  to  the  sat- 
isfaction of  the  jury.  The  court  therefore 
did  not  err  In  proceeding  with  the  trial,  even 
after  the  attempt  of  the  plaintiff  to  dismiss 
the  action. 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  BeriM  ft  Rep'r  Iiid«XM 
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The  court  went  to  the  trouble  of  having 
the  plaintiff  notified  that  the  case  had  been 
set  down  for  trial  upon  the  calendar  fixed 
for  the  January  term.  It  was  not  required 
that  this  should  be  done.  The  counsel  who 
filed  the  plaintiff's  petition  also  notified  its 
general  manager  that  the  case  had  been  set 
(or  trial.  And  yet  there  was  no  appearance 
on  the  part  of  the  plaintiff  company,  either 
by  its  general  manager  or  any  other  repre- 
sentative of  the  company,  or  by  either  of  its 
counsel.  The  contention  is  made  that  the 
court  erred  in  refusing  a  new  trial,  because 
the  case  should  have  been  continued  on  ac- 
count of  the  absence  of  one  of  the  attorneys^ 
We  do  not  think  the  court  erred  In  not  con- 
tinuing the  case.  The  court  was  not  requir- 
ed to  continue  it  on  his  own  motion  without 
any  showing  whatever.  We  do  not  say  that 
there  are  not  instances  in  which  It  may 
sometimes  be  proper  to  give  a  case  this  di- 
rection, but  certainly,  under  the  facts  ap- 
pearing in  this  record,  the  trial  Judge  did  not 
abuse  his  discretion  in  not  granting  a  con- 
tinuance. The  only  reason  given  by  the  gen- 
eral manager  for  his  absence  is  that  one  of 
hlB  attorneys  was  unable  to  attend  at  that 
term  of  the  court.  The  absence  of  the  attor- 
ney did  not  afford  any  legal  reason  for  the 
at)sence  of  the  plalntlff*s  agent  He  should 
have  been  present  to  supply  the  necessary 
proof  as  to  the  absence  of  his  counsel,  the 
fact  that  such  counsel  was  employed,  and  to 
show  the  court  why  he  could  not  safely  go 
to  trial  in  the  absence  of  such  counsel.  The 
plaintiff  had  more  than  one  attorney.  Only 
the  absence  of  the  leading  counsel  would,  in 
any  view  of  the  case,  have  required  a  con- 
tinuance ;  and  it  was  for  the  plaintiff  in  the 
first  Instance  to  let  the  court  know  upon 
which  attorney  he  most  relied.  Certainly 
the  absence  of  the  attorney  under  the  circum- 
stances we  have  mentioned  afforded  no  ex- 
cuse for  the  absence  of  the  client,  and,  if  it 
did,  the  court  had  no  information  upon  the 
subject.  Taking  the  affidavit  of  the  plain- 
tiff's attorney  to  be  true,  no  reason  is  shown 
why  the  court  was  not  informed  of  the  facts 
to  which  the  absence  of  counsel  was  due; 
and,  furthermore,  the  facts  stated  did  not 
present  a  sufficient  reason  for  a  continuance 
of  the  case,  because  It  does  not  appe"&r  that 
Mr.  Copeland  (the  absent  attorney  referred 
to)  was  the  sole  attorney,  or  that  there  was 
any  reason  why  his  presence  was  more  nec- 
essary in  Chattooga  county  court  than  in  the 
city  court  of  Polk  county.  We  are  clear  that 
the  judge  did  not  err  In  overruling  the  mo- 
tion for  a  new  trial.  The  showing  made  au- 
thorized the  inference  that  the  plaintiff  was 
BO  extremely  negligent  of  Its  interests  that 
it  cannot  ask  relief.  The  fullness  with  which 
the  facts  are  stated,  in  connection  with  the 
rulings  in  the  second  and  third  headnotes, 
render  any  further  elaboration  unnecessary. 

Judgment  affirmed. 


(8  Ga.   App.  37) 

DOLVIN,   DAVIDSON  &  CO.  v.  W.   W. 
STOVAIJ.  00.    (No.  2,529.) 

(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(BpUahua  hp  the  Court,) 

Justices  of  the  Peace  (S  117*)— Appeal  to 
Jury— When  Lies. 

From  a  judgment  of  a  justice's  court,  dis- 
missing a  case  for  want  of  prosecution,  an  ap- 
peal  to  a  jury  does  not  lie.  If  there  is  error 
in  the  judgment,  certiorari  is  the  remedy  to 
have  the  case  reinstated.  Humphries  v.  Blalock, 
100  Oa.  404,  28  S.  E.  165 ;  Toole  v.  Edmond- 
son,  104  Ga.  776,  31  S.  El  25. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  372 ;   Dec.  Dig.  §  117.*] 

Error  from  Superior  Court,  Greene  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  between  Dolvin,  Davidson  &  Co. 
and  the  W.  W.  Stovall  Company.  From  the 
Judgment,  Dolvin,  Davidson  &  Co.  bring  er- 
ror.    Affirmed. 

Geo.  A.  Merrltt,  for  plaintiffs  in  error. 
Saml.  n.  Sibley,  for  defendant  in  error. 

HILL^  C.  J.    Judgment  affirmed. 


(8  Ga.  App.  20) 
TYGART  T.  SUTTON  et  al.     (No.  2,392.) 

(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(8yllahu»  hy  the  Court,) 

Appeal  and  Error  (§  1002*)  —  Oontbactb 
(§  252*)— Sales  (Sf  428,  442*)— Evidence  (I 
402*)  —  Conclusiveness  of  Verdict  —  Re- 
scission OF  Contract— Notes  for  Price  of 
Goods  Sold. 

No  error  of  law  ap]>earB,  and  the  verdict 

is  supported  by  the  evidence. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3935;  Dec.  Dig.  $  1002;* 
Contracts,  Cent.  Dig.  §  1145;  Dec.  Dig.  §252;* 
Sales,  Cent.  Dig.  §§  1214-1223;  Dec.  Dig.  §S 
428,  442  ;♦  Evidence,  Cent.  Dig.  |  1799 ;  Dec. 
Dig.  §  402.»] 

Error  from  City  Court  of  Nashville;  R, 
Eve,  Judge. 

Action  by  J.  W.  Sutton  and  others  against 
S.  T.  Tygart.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    AfBrmed. 

Hendricks  &  Christian,  for  plaintiff  In  er- 
ror. J.  P.  Knight  and  W.  Q.  Harrison,  for 
defendants  In  error. 

HILL,  C.  J.  The  plaintiffs  sued  for  dam- 
ages resulting  from  an  alleged  breach  of  con- 
tract. The  jury  found  a  verdict  in  their  fa- 
vor for  the  full  amount  of  the  suit,  and  the 
defendant's  motion  for  a  new  trial  was  over- 
ruled. The  case  made  by  the  plaintiffs  may 
be  stated  In  substance  as  follows:  They 
bought  from  the  defendant  a  gasoline  engine 
with  express  warranties.  After  a  trial  of 
the  engine,  It  failed  to  fulfill  these  warran- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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ties,  and  they  so  Informed  the  defendant, 
who  then  agreed  with  them  that  if  they 
would  give  him  two  promissory  notes,  aggre- 
gating the  sum  of  |G25,  he  would  furnish 
them,  in  lieu  of  the  gasoline  engine,  a  steam 
engine  and  boiler,  and  that  the  two  notes 
would  be  a  payment  by  them  on  the  steam 
engine  and  boiler,  to  be  furnished  in  the 
early  autumn;  that  relying  upon  these  rep- 
resentations, and  with  the  understanding 
that  he  was  to  furnish  to  them  a  steam  en- 
gine and  boiler  and  that  the  notes  were  to 
be  accepted  as  a  payment  thereon,  they  ex- 
ecuted and  delivered  to  him  two  promissory 
notes;  that,  after  getting  possession  of  these 
two  notes,  he  transferred  them  for  value,  be- 
fore due,  to  an  innocent  purchaser,  and,  as 
they  had  no  defense  to  the  notes,  they  being 
negotiable  notes  in  the  hands  of  an  innocent 
purchaser,  they  were  compelled  to  pay  them 
to  the  holder.  They  charge  that  the  defend- 
ant acted  in  bad  faith  in  his  representations 
made  to  them  when  they  executed  the  notes ; 
that  he  did  not  intend  to  furnish  the  steam 
engine  and  boiler  in  pursuance  of  his  agree- 
ment and  promise;  and  that  although  they 
frequently  demanded  that  he  comply  with 
his  contract  and  furnish  the  steam  engine 
and  boiler,  tendering  to  him  the  gasoline  en- 
gine, he  refused  to  do  so;  and  the  suit  is  to 
recover  as  damages  the  amount  of  the  two 
notes.  Their  petition  contained  also  a  count 
fcfT  other  damages  resulting  to  them  from  the 
failure  of  the  defendant  to  comply  with  his 
contract,  but  that  count  was  stricken  on  de- 
murrer, and  the  suit  was  tried  alone  on  the 
count  to  recover  the  amount  of  the  two  notes 
as  damages.  The  defendant  denied  the  al- 
legations of  the  plaintiffs,  and  contended  that 
they  bought  from  him  the  gasoline  engine  un- 
der an  express  warranty,  that  the  engine  ful- 
filled the  warranty,  and  that  the  notes  were 
given  by  the  plaintiffs  in  payment  of  the  gas- 
oline engine.  He  denied  specifically  that  any 
rescission  was  made  of  the  first  contract,  or 
that  he  agreed  to  take  back  the  gasoline  en- 
gine and  to  furnish  a  steam  engine  and  boil- 
er. On  the  issues  thus  made  in  the  plead- 
ings and  the  proof,  the  Jury  settled  the  con- 
flict in  favor  of  the  plaintiffs,  and,  as  the 
evidence  of  the  plaintiffs  fully  supports  the 
verdict,  this  court  is  not  authorized  to  in- 
terfere, unless  the  trial  court  committed  some 
material  legal  error  prejudicial  to  the  de- 
fendant. 

The  principal  ground  of  defense  relied  up- 
on, presented  both  by  the  general  demurrer 
and  by  exceptions  to  the  evidence,  was  that 
the  notes  sued  on  were  unconditional  con- 
tracts in  writing,  and  that  tbe  plaintiffs  were 
attempting  to  set  up  an  additional  or  verbal 
contract  at  variance  therewith.  We  do  not 
think  that  this  well-settled  principle  of  law 
Is  applicable  to  the  facts  of  this  case  as 
shown  by  the  evidence  of  the  plaintiffs  and 
as  found  true  by  the  Jury.  According  to  this 
evidence^  there  was  a  mutual  rescission  of 


the  first  contract,  and  another  contract  was 
made,  which  was  breached  by  the  defendant 
Of  course,  the  parties  had  the  right  to  mu- 
tually rescind  the. first  contract  Civ.  Code 
1895,  §  3710. 

The  defendant  insists  that  the  purchasers 
could  not  have  defended  against  the  notes 
for  the  purchase  money  of  the  gasoline  en- 
gine, and,  inasmuch  as  they  had  paid  the 
notes,  they  could  not  recover  for  the  breach 
of  the  contract.  Even  under  this  test,  we 
think  the  purchasers  of  the  engine  could 
have  defended  against  the  notes  if  they>  had 
been  sued  by  the  payee,  for  in  such  a  suit 
they  could  have  inquired  into  the  considera- 
tion of  the  notes,  and,  under  a  plea  of  a 
breach  of  express  warranty,  which  is  sub- 
stantially equivalent  to  a  plea  of  failure  of 
consideration,  could  have  shown  that  the 
consideration  had  failed  because  the  war- 
ranties made  at  the  time  of  the  purchase 
had  not  been  satisfied.  Therefore,  if  the 
notes  were  given  for  the  purchase  of  the 
gasoline  engine  as  claimed  by  the  defendant, 
this  did  not  preclude  an  inquiry  into  the 
consideration,  and  proof  of  the  failure  of 
consideration,  because  the  express  warran- 
ties had  not  been  fulfilled.  See  the  recent 
case  of  Pryor  v.  Ludden  &  Bates  Southern 

Music   House,   134  Ga.  ,   67   S.   E.   654, 

where  the  court  fully  discusses  what  is 
known  as  the  "parol  evidence  rule,"  and 
cases  in  which  it  is  applicable,  and  also  cases 
in  which  it  is  not  applicable.  But,  as  before 
stated,  the  Jury  found  that  the  contentions 
of  the  plaintiffs  were  true,  that  the  sale  of 
the  gasoline  engine  had  been  rescinded  by 
mutual  consent,  and  that  the  notes  were  not 
given  in  payment  of  the  gasoline  engine,  but 
were  to  be  credited  by  the  defendant  on  the 
new  steam  engine  and  boiler  which  he  agreed 
to  furnish  them  in  lieu  of  the  gasoline  en- 
gine, which  had  not  come  up  to  the  express 
warranties  and  which  had  proven  unsatis- 
factory. Under  these  facts,  it  Is  clear  that  the 
particular  phase  of  the  parol  evidence  rule  is 
not  applicable.  *  The  ruling  on  this  point  dis- 
poses of  the  main  defense  set  up,  and  of  the 
different  views  of  the  defense  presented  to 
this  court  by  demurrer,  and  the  majority  of 
the  grounds  contained  in  the  motion  for  a 
new  trial  as  amended,  and  really  leaves  in 
the  case  only  one  material  question  for  the 
decision  of  this  court,  to  wit,  whether  the 
amount  of  the  notes  was,  under  the  evidence, 
the  correct  measure  of  damages. 

It  is  insisted  by  plaintiff  in  error  that  the 
only  measure  of  damages  was  the  difference 
between  the  purchase  price  of  the  gasoline 
engine  and  its  value  on  the  day  of  the  breach 
of  the  contract,  if  any  breach  was  shown, 
and  that,  as  the  plaintiffs  did  not  attempt  to 
show  the  value  of  the  gasoline  engine,  the 
verdict  was  without  any  evidence  to  support 
it  We  do  not  concur  in  this  opinion.  The 
verdict  of  the  jury,  finding  the  contentions 
of  the  plaintiffs  to  be  the  truth  of  the  case. 
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eliminated  the  gasoline  engine  entirely.  The 
notes  which  the  plaintiffs  had  to  pay  In  the 
hands  of  an  Innocent  holder  were  given  In 
pursuance  of  the  new  agreement  entered 
into,  and  were  to  be  credited  on  the  steam 
engine  and  boiler.  This  steam  engine  and 
boiler  were  never  furnished  to  the  plaintiffs 
by  the  defendant  They  were  therefore  en- 
titled to  recover  from  him  the  amount  of 
the  notes  which  they  had  been  compelled 
to  pay,  and  the  consideration  of  which,  so 
far  as  the  defendant  was  concerned,  had 
completely  failed.  They  got  nothing  for 
these  notes,  and,  as  the  defendant  had 
breached  his  contract,  according  to  the  ver- 
dict of  the  Jury,  they  were  entitled  to  be 
paid  the  amount  of  the  notes.  From  the 
amount  of  the  notes,  If  the  defense  had  been 
made  and  the  evidence  had  supported  It, 
the  rental  value  of  the  gasoline  engine  dur- 
ing the  time  It  had  been  used  by  the  plain- 
tiffs should  have  been  deducted,  and  the 
difference  would  have  constituted  the  true 
measure  of  damages  under  the  facts  of  this 
case.  But,  as  no  such  defense  was  made, 
the  Jury  did  not  err  In  finding  as  the  true 
measure  of  damages  the  amount  of  the  notes 
with  Interest  thereon. 

In  our  opinion  no  error  of  law  was  com- 
mitted by  the  trial  court,  and  there  Is  suffi- 
cient evidence  In  the  record  to  support  the 
verdict. 

Judgment  affirmed. 


a  Ctau  App.  75&) 
BUHGTN  ft  SONS  GLASS  C50.  et  al.  v. 
McINTIRB  et  al    (No.  2,266.) 

(Court  of  Appeals  of  Georgia.    June  14,  1910.) 

(Syllahut  hy  the  Court,) 

1.  Attobney  and  CTlient  (§S  179,  192*)— Lien 
FOR  Services— Nature. 

The  statutory  lien  given  to  an  attorney  at 
law  arises  upon  his  employment,  and  is  perfect- 
ed by  the  ultimate  recovery  of  the  judgment  for 
his  client  As  between  the  sittomcy  and  the 
client,  or  as  between  the  attorney  and  other 
creditors  of  the  client,  it  Is  not  essential  to  the 
validity  of  the  lien  that  it  shonld  be  filed  or 
recorded,  or  enforced  by  foreclosure. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Caient,  Dec.  Dig.  §§  179,  192.*] 

2.  Judgment   (8   638*)— Petition— Time   fob 
Piling — ^Waiver  by  Defendant— Effect, 

The  defendant  can  waive  the  time  of  the 
filing  of  the  petition,  so  as  to  authorize  the 
rendition  of  a  judgment  binding  upon  him  at 
a  term  earlier  than  that  at  which  the  case 
would  be  in  order  for  trial  according  to  statute, 
but  the  judgment  so  rendered  would  not  affect 
the  interests  of  third  persons.  Except  as  to 
the  defendant  himself,  his .  waiver  neither  en- 
larges nor  diminishes  the  jurisdiction  of  the 
court.  If  such  consent  is  entered,  but  the  case 
is  not  tried  until  the  court  has  acquired  juris- 
diction regularly,  the  judgment  then  rendered  is 
within  the  usual  statutory  jurisdiction  of  the 
court  and  is  as  binding  as  ordinary  judgments. 
The  delay  in  trying  the  case  and  entering,  judg- 
ment until  the  court  has  acquired  jurisdiction 


according  to  law  makes  the  waiver  sa  to  the 
time  of  filing  the  petition  wholly  immaterial. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  8  985 ;    Dec.  Dig.  S  538.*] 

8.  Execution  (S  324*)— Preferred  Claims. 

Where  property  is  sold  under  execution  and 
the  fund  realized  is  applied  b^  the  court  on  a 
rule  against  the  sheriff  to  prior  judgments  or 
liens,  the  attorney  for  the  plaintiff  in  execution 
is  not  entitled  to  be  paid  a  fee  out  of  the  fund 
for  bringing  It  into  court. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  8  224.*] 

(Additional  Byllahut  hy  ^Editorial  Staff,) 

4.  Execution  <§  324*)— Preferred  Claims. 

Under  Civ.  Code  1895,  |  2814,  par.  3,  giv- 
ing an  attorney  a  lien  upon  property  recovered 
in  suits  for  recovery  of  personalty  for  his  fees, 
superior  to  all  liens  except  those  for  taxes, 
which  may  be  enforced  by  the  attorney  or  his 
representative  as  liens  upon  personalty  and  real- 
ty, by  mortgage  and  foreclosure,  attorneys  are 
entitled  to  have  their  liens  for  services  paid 
out  of  the  fund  arising  from  execution  sale  of 
defendant's  property  which  they  have  recovered 
as  attorneys. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Dec.  Dig.  I  324.*] 

Error  from  City  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Proceedings  for  distribution  of  a  fund  In 
a  sheriff's  hands  realized  from  an  execution 
sale.  From  the  order  of  distribution.  Bur- 
gin  &  Sons  Glass  Company  and  others  bring 
error.    Affirmed. 

Wm.  W.  Gordon,  Jr.,  for  plalntlflis  In  error. 
Cann,  Barrow  &  Mclntire,  A.  L.  Alexander, 
and  Edmund  H.  Abrahams,  for  defendants 
In  error. 

RILL,  O.  J.  The  questions  In  this  case 
arise  on  a  rule  against  the  sheriff  to  distrib- 
ute a  fund  in  his  hands  realized  from  the 
sale  of  personal  property  under  execution. 
By  consent  the  questions  were  submitted  to 
the  Judge,  without  the  Intervention  of  a  ju- 
ry. The  claimants  of  the  fund  and  the 
claims  thereon  were:  (1)  Burgln  &  Sons 
Glass  Company,  under  a  Judgment  dated 
February  7,  1008.  On  this  Judgment  an  exe- 
cution bad  been  Issued,  and  the  property  of 
the  defendant  sold  by  the  sheriff,  and  the 
fund  then  in  court  for  distribution  realized. 
(2)  Burgin  &  Sons  Glass  Company  claimed 
an  attorney*s  fee  and  costs  for  bringing  this 
fund  into  court  (3)  A  Justice's  court  exe- 
cution in  favor  of  Bishop  &  Babcock  Com- 
pany dated  November  9,  1907.  (4)  An  execu- 
tion In  favor  of  WItteman  Bros.,  from  the 
city  court  of  Savannah,  dated  September  0, 
1907.  (5)  A  claim  of  lien  by  Cann,  Barrow 
&  Mclntire  for  attorney's  fees,  for  recovery 
of  the  property  of  the  defendant  In  execu- 
tion which  had  been  sold  by  the  sheriff,  and 
from  which  the  fund  for  distribution  had 
been  realized.  (6)  Costs  of  court  The 
fund  was  not  sufficient  to  pay  all  the  claims, 
and  the  court,  after  hearing  the  evidence,  di- 
rected the  sheriff  to  pay  It  out  In  the  fol* 
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lowing  order  of  distribution :  0)  Oann»  Bar- 
row &  Mclntlre,  $50;  (2)  costs  of  court; 
(9  execution  in  favor  of  Witteman  Bros.; 
(4)  execution  in  favor  of  Bishop  &  Babcock 
Company;  (5)  the  balance  of  the  fund.  If 
any,  to  Bnrgin  &  Sons  Glass  Company's  ex- 
ecution. The  court  disallowed  the  fee  claim- 
ed by  Bnrgln  &  Sons  Glass  Company  for 
bringing  the  fund  into  court  Burgln  & 
Sons  Glass  Company  and  Bishop  &  Babcock 
Company  except  to  this  judgment  of  distri- 
bution, in  so  far  as  it  holds  that  Cann,  Bar- 
row &  Mclntire  were  entitled  to  a  lien  as 
attorneys,  and  to  the  preference  .of  payment 
awarded  to  the  execution  in  favor  of  Witte- 
man Broa,  and  to  the  disallowance  of  an 
attorney's  fee  for  bringing  the  fund  into 
court.  The  specific  grounds  of  objection  will 
sufficiently  appear  in  the  course  of  this  opin- 

The  evidence  pertinent  to  these  grounds  of 
objection,  bri^y  stated,  is  as  follows:  Cann, 
Barrow  ft  Mclntire,  as  attorneys,  had  re- 
covered from  the  trustee  in  bankruptcy  the 
property  which  had  been  levied  upon  by 
the  sheriff  and  sold  under  an  execution  in 
favor  ot  Burgin  ft  Sons  Glass  Ck)mpany 
against  the  Kalola  Company,  and  out  of 
which  the  funds  in  the  hands  of  the  court 
for  distribution  had  been  realized.  The  con- 
tention was  thiat  these  attorneys  had  not 
filed  for  record  in  the  clerk's  office  their 
claim  of  lien  on  the  property  alleged  to  have 
been  recovered  by  them,  and  had  taken  no 
steps  otherwise  to  enforce  it,  but  had  appear- 
ed at  the  sherifTs  sale  of  the  property,  and 
had  'then  given  notice  that  they  did  claim  a 
lien  on  the  property  sold ;  that  they  did  not 
in  any  manner  take  any  steps  to  assert  their 
lien  against/  the  property,  and  should  not 
now  be  allowed  to  come  into  court,  without 
having  complied  with  any  of  the  statutory 
requirements  for  the  enforcement  of  their 
lien  as  attorneys,  and  claim  the  fund  realiz- 
ed from  the  sale  of  the  property  on  the  mere 
proof  ci  their  services  in  recovering  it;  that 
to  have  entitled  them  to  a  lien  on  the  fund 
in  question  they  should  not  only  have  filed 
and  recorded  their  lien,  but  should  have  per- 
fected it  by  foreclosure.  As  to  the  execution 
in  favor  of  Witteman  Bros.,  the  evidence 
shows  that  Witteman  Bros,  brought  suit 
against  the  Kalola  Company  in  the  city  court 
of  Savannah,  at  the  November  term,  1906; 
that  the  petition  was  not  filed,  as  required 
by  the  statute,  14  days  before  the  return  day 
of  the  court,  but  was  filed  on  the  first  day 
of  the  term,  and  there  was  no  process  an- 
nexed to  the  petition.  There  was  a  written 
waiver  of  the  time  of  filing  and  of  process 
and  service,  and  an  acknowledgment  of  serv- 
ice by  counsel  for  the  defendant.  The  judg- 
ment was  rendered  on  this  suit  on  Septem- 
ber 9,  1907,  and  an  execution  issued  thereoL 
on  September  11,  1907. 

L  The  court  did  not  err  in  holding  that 
Cann,  Ban^)w  &  Mclntire  were  entitled  to  an 
attorney's  lien*  and  that  this  lien  should  be 


first  paid  out  of  the  fund  arising  firom  the 
sale  of  the  property  of  the  defendant  which 
they  had  recovered  as  attorneys.  Civ.  Code 
1895,  §  2814,  par.  8.  The  statutory  lien  given 
to  an  attorney  at  law  arises  upon  his  employ- 
ment, and  Is  perfected  by  the  ultimate  recov- 
ery of  the  judgment  for  his  client  Lovett  v. 
Moore,  98  Ga.  158,  26  S.  B.  49a  ''As  between 
the  attorney  and  his  client,  or  as  between 
him  and  other  creditors  of  the  latter,  the  fil- 
ing or  recording  of  his  assertion  claiming  a 
lien  on  the  property  recovered  by  him  is  not 
essential  to  Its  validity."  To  make  it  good 
against  innocent  purchasers  of  the  property 
it  must  be  filed  and  recorded,  but  as  against 
the  client  and  other  creditors  such  filing  and 
recording  are  not  necessary  in  order  to  make 
it  a  valid  lien  on  the  property.  Civ.  Code 
1895,  S  2814,  par.  4 ;  Coleman  ,v.  Austin,  99 
Ga.  629,  27  S.  B.  763. 

2.  The  court  did  not  err  under  the  fac^  of 
the  case  in  holding  that  the  execution  in  fa- 
vor of  Witteman  Bros.,  which  was  based  on 
a  judgment  prior  in  date  to  the  judgments  in 
favor  of  the  other  claims,  was  entitled  to 
precedence.  The  validity  of  the  judgment  in 
favor  of  Witteman  Bros  is  assailed  on  the 
ground  that  suit  was  not  filed  within  14  days 
of  the  first  day  of  the  term  as  required  by 
the  statute,  but  was  filed  on  the  first  day  of 
the  term,  and  because  there  was  no  valid 
process,  and  it  is  Insisted  that  these  two  de- 
fects rendered  this  judgment  void  as  to  third 
parties,  whatever  might  be  its  validity  as  to 
the  defendant  In  so  far  as  the  lack  of  pro- 
cess is  concerned,  the  defendant  would  have 
the  right  to  waive  process  (Civ.  Code  1895,  8 
4983),  and,  even  without  an  express  waiver, 
appearance  and  pleading  to  the  merits  as  in 
this  case  would  in  law  amount  to  a  waiver 
(Civ.  Code,  §  4081),  and  a  judgment  thereaft- 
er rendered  would  be  binding,  not  only  upon 
the  defendant,  but  upon  all  persons.  We  do 
not  think,  however,  that  the  statutory  period 
within  which  the  law  requires  a  petition  to 
be  filed,  can  be  waived  by  the  defendant,  so 
as  to  prejudice  the  rights  of  third  persons. 
The  waiver  would  be  good  as  to  him,  but 
would  not  confer  such  jurisdiction  upon  the 
court  as  would  authorize  it  to  render  a  judg- 
ment that  would  be  valid  against  the  rights 
of  third  persons.  The  Civil  Code,  in  section 
5079,  expressly  declares  that  while  "parties 
by  consent,  express  or  Implied,  cannot  give 
jurisdiction  to  the  court  as  to  the  person  or 
subject-matter  of  the  suit,  it  may,  however, 
be  waived,  so  far  as  the  rights  of  the  parties 
are  concerned,  but  not  so  as  to  prejudice  third 
persons."  If,  therefore,  the  facts  in  this  case 
show  that  the  rights  of  third  persons  were 
prejudiced  by  the  waiver  of  the  defendant  as 
to  the  time  of  filing  the  petition  of  Witteman 
Bros.,  the  judgment  rendered  in  the  case 
would  be  invalid  as  to  them.  The  suit  was. 
marked  filed  as  on  the  first  day  of  the  No- 
vember term,  1906.  The  statute  requires 
suits  to  be  filed  14  days  before  the  term,  and 
therefore  the  suit  was  returnable  to  the  next 
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term  of  the  court,  which  would  have  been  in 
January,  1907.  The  plaintiff  did  not  take  a 
Judgment  on  the  suit  until  September  9, 1907, 
which  was  in  the  third  term  of  the  oourt  aft- 
er the  term  to  which  the  suit  was  brought, 
and  the  trial  Judge  put  his  ruling  on  the 
ground  that  the  delay  in  taking  the  Judgment 
until  the  third  term  of  the  court  to  which  the 
suit  was  filed  rendered  the  waiver  of  filing 
immaterial  and  harmless,  in  so  far  as  the 
rights  of  these  Judgment  creditors  were  con- 
cerned. The  Judgment  was  not  rendered  any 
earlier  because  of  the  consent,  but  was  ren- 
dered at  a  term  when,  without  the  waiver, 
judgment  was  in  order. 

The  case  of  American  Grocery  Oo.  v.  Ken- 
nedy, 100  Ga.  462,  28  S.  E.  241,  which  is  re- 
lied upon  by  plaintiff  in  error,  is  distinguish- 
ed from  this  case  by  the  fact  that  the  Judg- 
ment in  that  case  was  rendered  on  the  first 
day  of  the  term,  which  was  the  day  of  the 
filing  of  the  suit,  and  because  of  this  fact  the 
Judgment  was  prejudicial  to  the  rights  of  the 
other  creditors,  and  therefore  was  not  bind- 
ing upon  them.  The  determining  factor  in 
the  case  is  whether  the  Judgment  in  any  way 
prejudiced  the  rights  of  other  creditors  of 
the  defendant  because  of  the  waiver.  The 
defendant  could  not  waive  the  time  of  filing 
so  as  to  affect  prejudicially  the  rights  of 
third  persons ;  and  if  this  waiver  did  not  and 
could  not  have  affected  prejudicially  the  rights 
of  third  persons,  the  Judgment  would  be  val- 
id as  against  them.  In  other  words,  it  is 
against  the  policy  of  the  law  that  a  defend- 
ant, by  waiving  the  statutory  requirement  as 
to  the  time  of  filing  suits  against  him,  should 
be  permitted  to  give  an  advantage  to  one  cred- 
itor over  others  who  have  obtained  their 
Judgments  at  the  time  and  in  the  manner  pre- 
scribed by  law.  Beach  v.  Atkinson,  87  Ga. 
292.  13  S.  E.  591;  Georgia  R.  Ck).  v.  Harris,  5 
Ga.  527. 

3.  Where  property  is  sold  under  execution, 
and  the  fund  is  before  the  court  for  distribu- 
tion, and  the  court  awards  it  to  a  claim  other 
than  that  of  the  selling  execution,  thfere  Is  no 
law  under  which  the  attorney  for  the  plain- 
tiff whose  execution  had  sold  the  property 
would  be  entitled  to  a  fee  out  of  the  fund 
for  bringing  it  into  court 

Judgment  affirmed. 


($  Ga.  App.  17) 

CENTRAL  OF  GEORGIA  RT.  CO.  ▼.  MER- 
CANTILE CLAIM  CO.     (No.  2,386.) 

(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(SylldhuM  hy  the  Court,) 

Cabbibbs   (§  134*)--Loss  of   Fbeioht— Evi- 
dence. 

No  error  of  law  appears,  and  the  verdict 
is  supported  by  the  evidence. 

[ESd.    Note.— For   other   cases,    see    Carriers, 
Dec  Dig.  S  134.*3 


ETrror  from  Superior  Court,  EMlton  County ; 
W.  D.  EUlis,  Judge. 

Action  by  the  Mercantile  Claim  Company 
against  the  Central  of  Georgia  Railway  Comr 
pany.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Payne,  Little  &  Jones  and  M.  F.  (Soldsteint 
for  plaintiff  in  error.  Thoa  L.  Bishop,  for 
defendant  In  error. 

HILL^  O.  J.  The  Mercantile  Claim  Com- 
pany, as  transferee,  sued  the  Central  of 
Georgia  Railway  Company  for  the  value  of 
18  boxes  of  cigars  lost  in  transit  The  Jus- 
tice's court  rendered  a  judgment  for  the 
plaintiff,  and  an  appeal  was  taken  to  a  Jury 
in  the  superior  court  On  the  trial  a  ver- 
dict was  found  for  the  plaintiff,  and  the  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled. The  evidence,  briefly  stated.  Is  as 
follows:  A  shipment  of  seven  cases  of  cigars 
was  made  from  Tbor  City,  Fla.,  on  June  12, 
1906,  consigned  to  R.  F.  Wynne,  Atlanta,  Ga. 
The  cigars  were  received  by  the  consignee  In 
Atlanta  on  June  20,' 1906.  The  shipment  was 
checked  over  by  the  clerk  of  the  defendant 
company  In  connection  with  the  receiving 
clerk  of  the  consignee.  It  was  found  that 
one  case  was  In  a  damaged  condition.  One 
case  had  been  apparently  broken  open  and 
was  apparently  short  18  boxes  of  cigars,  and 
one  of  the  other  boxes  had  also  been  broken 
open  and  all  the  cigars  taken  out  of  that  box 
except  two.  The  case  in  which  the  shortage 
appeared  had  been  recoopered.  The  testi- 
mony showed  that  each  case  when  full  should 
contain  100  boxes  of  cigars,  and  the  recoop- 
ered box,  when  received  in  Atlanta,  contain- 
ed only  82  boxes.  The  physical  condition  of 
the  shipment  and  the  Bho|-tage  were  noted 
by  the  agent  of  the  railroad  company  in  At- 
lanta in  the  freight  bill  which  was  presented 
to  the  consignee,  and  this  condition  of  the 
shipment  was  also  shown  by  the  testimony  of 
the  consignee  and  his  clerk.  The  clerk  of 
the  consignee  testified  that  he  did  not  know 
how  many  boxes  of  cigars  had  been  shipped 
in  the  cases,  although  when  full  they  should 
contain  100  boxes ;  that  he  used  the  Invoice 
which  had  been  sent  to  the  consignee  by  the 
shipper  for  the  purpose  of  checking  the  num- 
ber of  cigars  or  boxes  received,  and  from  this 
invoice  there  appeared  to  be  a  shortage  of 
18  boxes.  The  bill  of  lading,  which  was  not 
introduced,  but  the  contents  of  which  were 
proved  without  objection,  called  for  seven 
cases  of  cigars.  The  defendant  objected  to 
the  testimony  of  the  receiving  derk  as  to  his 
having  the  invoice,  when  he  checked  the  ship- 
ment; the  objection  being  that  the  Invoice 
was  secondary  and  hearsay  evidence,  and 
was  not  competent  for  the  purpose  of  shr 
ing  the  number  of  cigars  which  had  been  re- 
ceived by  the  railroad  company.  The  court 
admitted  the  testimony  of  the  receiving  deiic 
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that  he  had  the  inyoice  before  him  when  he 
diecked  the  cases  and  that  from  the  Inyolce 
he  discovered  that  they  checked  short;  but 
Instructed  the  jury  on  this  i)olnt  that  the 
testimony  relating  to  the  inyoice  was  ad- 
mitted not  for  the  purpose  of  showing  that 
what  the  inyoice  claimed  was  actually  ship- 
ped, but  as  showing  the  circumstances  sur- 
rounding the  checking.  There  are  several 
ezceptioiM  made  in  the  amended  motion  for 
a  new  trial,  but  all  of  them  are  really  em- 
braced in  the  general  exception  that  the  ver- 
dict was  without  any  evidence  to  support  it ; 
It  being  insisted  by  the  special  exceptions 
that  the  only  evidence  of  the  amount  of  the 
shipment  and  the  alleged  shortage  was  shown 
by  the  contents  of  the  invoice,  which  was  in- 
competent evidence  for  that  purpose. 

We  do  not  think  the  court  erred  in  allow- 
ing the  testimony  of  the  receiving  derk  of 
t2ie  consignee  that  he  had  used  the  invoice 
for  the  purpose  of  checking  the  cigars,  and 
that  there  appeared  to  be  a  shortage.  The 
invoice  was  not  used  to  show  the  shipment, 
nor  to  show  how  many  boxes  each  case  of 
cigars  contained  when  received  by  the  de- 
f^dant  company,  but  the  circumstance  that 
the  cigars  did  check  short  by  the  invoice  was 
admissible  to  repel  any  inference  that  the 
consignee  got  all  the  cigars  that  he  expected 
to  get  The  bill  of  lading  showed  that  the 
company  had  received  seven  cases  of  cigars 
from  the  shipper.  The  presumption  of  law 
was  that  these  cases  were  all  received  in 
good  order.  The  undisputed  testimony  was 
that  each  case,  when  full,  would  contain  100 
boxes  of  cigars.  When  the  seven  «ases  re- 
ceived in  good  order  by  the  railroad  com- 
pany at  the  point  of  shipment  were  received 
at  the  point  of  destination  in  Atlanta,  it  was 
found  that  the  lid  of  a  case  had  been  broken 
open,  and  that  this  case  contained  only  82 
boxes  of  cigars,  and  the  case  had  also  been 
recoopered.  It  was  a  reasonable  deduction 
from  these  facts  that  this  one  case  had  been 
damaged  and  the  contents  thereof  lost  while 
it  was  in  the  possession  of  the  defendant 
company.  It  had  been  received  in  good  order, 
and  it  is  fair  to  presume  that  it  contained  the 
same  number  of  boxes  as  were  contained  in 
the  other  cases  of  equal  size,  ordered  at  the 
same  time.  Seven  cases  of  cigars,  containing 
100  boxes  to  the  case,  were  ordered  by  the 
consignee.  Seven  cases  apparently  in  good 
order  were  received  by  the  railroad  comxwny ; 
and,  when  the  shipment  reached  its  destina- 
tion in  Atlanta,  one  of  the  cases  had  been 
broken  open  and  there  was  an  apparent 
/shortage  of  18  boxes  of  cigars,  and  the  case 
had  been  recoopered.  It  seems  to  us  that 
this  evidence  was  suflSclent  to  support  the 
verdict  for  the  value  of  the  shortage.  In  the 
absence  of  any  testimony  by  the  d^endant 
c<Mnpany. 

Judgment  affirmed. 


(7  G&.   App.  S52) 

SIMS  v.  STATDL    (No.  2,880.) 
(Court  of  Appeals  of  Georgia.    July  6,  1910.) 

(Syllabus  by  the  Court.) 

L  Statutes  (|  161*)  —  Repeal  by  Implica- 
tion. 

Repeals  by  implication  are  not  favored,  and 
a  later  statute  will  not  be  construed  as  re- 
pealing a  prior  act  on  the  same  subject,  in  the 
absence  of  express  words  to  that  effect,  except 
where  the  later  act  is  clearly  and  indubitably 
contradictory  of  and  repugnant  to  the  former, 
BO  that  the  two  acts  cannot  be  reconciled. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §t  230-234;   Dec  Dig.  t  161.*] 

2.  Intoxicating   Liquobs  (§  45*)— Regula- 
tion OF  Sale— Repeal  of  Statute.  • 

The  act  of  the  Liegislature  of  1908  (Acts 
1906,  p.  1112)  making  it  a  misdemeanor  to  sell 
what  \b  known  as  ''near  beer."  without  first  ob- 
taining a  license  from  the  orainary  of  the  coun- 
ty and  the  payment  of  S200  a  year  for  the  li- 
cense, was  not  repealed  by  the  act  of  1909 
(Acts  1909,  PL  63),  increasing  the  license  to  $300 
a  year  and  restricting  the  sale  of  such  beverages 
to  cities  containing  2JK)0  inhabitants  or  more 
by  the  last  census.  The  two  acts  are  not  re- 
pugnant 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  %  45.^] 

Error  from  City  Ck>urt  of  La  Grange; 
Frank  Harwell,  Judge. 

W.  F.  Sims  was  convicted  of  illegally  sell- 
ing near  beer,  and  he  brings  error.  Af- 
firmed. 

E.  T.  Moon,  for  plaintiff  in  error.  Henry 
Reeves,  Sol.,  for  the  State. 

HILL,  C.  J.  Sims  was  convicted  in  the 
city  court  of  La  Grange  on  an  accusation 
charging  him  with  a  misdemeanor,  "for  that 
•  •  •  on  the  1st  day  of  January,  1910, 
in  the  city  of  West  Point,  Georgia,  a  dty 
of  less  than  twenty-five  hundred  inhabitants 
according  to  the  last  census  report  of  the 
United  States,  [he]  did  then  and  there  un- 
lawfully sell  and  offer  for  sale  in  quantities 
of  less  than  five  gallons  one  bottle  of  Cook's 
malt  ale.  a  'near  beer,'  a  beverage  made  in 
imitation  of  and  intended  as  a  substitute  for 
beer,  ale,  and  malt  liquors,  without  first  hav- 
ing obtained  and  paying  for  a  license  so  to 
do  for  the  year  1910,  from  the  ordinary  of 
Troup  county,  Ga.'*  A  demurrer  was  filed 
to  this  accusation  on  the  ground  that  there 
was  no  offense  charged  under  the  law  of 
this  state. 

If  the  allegations  of  the  accusation  are 
sufficient  to  constitute  a  misdemeanor  under 
the  statutes  of  this  state,  the  verdict  was  de- 
manded, as  the  defendant  admitted  the  act 
charged  against  him  in  the  accusation.  So 
the  question  for  decision  is  the  one  raised 
by  the  demurrer.  In  support  of  this  demur- 
rer it  is  said  that  the  act  approved  Septem- 
ber 5,  1908  (Acts  1908,  p.  1112),  was  repealed 
by  necessary  implication  by  the  act  approv- 
ed August  16,  1909  (Acts  1909,  p.  63).  Both 
acts  relate  to  the  manufacture  and  sale  of 
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wbat  is  commonly  known  «8  '^ear  beer." 
The  act  of  1908  (which  was  passed  by  the 
L^slature  at  an  extraordinary  session)  in 
section  3  makes  It  a  misdemeanor  for  any 
firm,  person,  or  corporation  to  "sell  or  offer 
for  sale  in  quantities  of  less  than  five  gal- 
lons any  such  beverages,  drinks,  or  liquors 
as  are  referred  to  in  the  first  section  of  this 
act* *  (*'in  imitation  of  or  intended  as  a  sub- 
stitute for  beer,  ale,  wine,  whisky,  or  other 
alcoholic,  spirituous,  or  malt  liquors")  with- 
out obtaining  a  license  so  to  do  from  the  or- 
dinary of  the  county  wherein  such  business 
is  carried  on,  and  paying,  therefor  the  sum 
of  $200  for  each  calendar  year  or  part  there- 
of. The  act  of  1909  in  reference  to  this  sub- 
ject as  contained  in  the  general  tax  act  for 
the  support  of  the  government  passed  by 
the  liegislature  that  year  provides,  in  sec- 
tion 7,  subsec.  8,  that  *'every  person,  firm,  or 
corporation  who  shall  sell  or  offer  for  sale 
in  quantities  of  less  than  five  gallons  any 
such  beverages,  drinks,  or  liquors  referred 
to  in  the  first  paragraph  of  this  section," 
which  describes  them  in  the  same  language 
as  the  act  of  1908,  shall  first  obtain  a  license 
so  to  do  from  .the  ordinary  of  the  county 
wherein  such  business  is  carried  on,  and 
shall  pay  a  license  tax  of  $300  for  each  cal- 
endar year  or  part  thereof  for  each  place 
where  the  business  is  carried  on,  and  pro- 
vides that  "no  ordinary  shall  issue  any  li- 
cense to  any  person,  firm,  or  corporation  to 
do  or  carry  on  such  business  outside  of 
♦  ♦  ♦  the  corporate  limits  of  any  incor- 
porated city,  town,  or  village  of  this  state, 
provided  further  that  no  such  license  shall 
be  issued  to  any  one  to  do  or  to  carry  on 
such  business  in  any  town  or  city  of  less 
than  2,500  inhabitants,  same  to  be  determin- 
ed by  the  last  census  report  of  the  United 
States.'* 

There  are  three  modes  in  which  a  law  or 
statute  can  be  repealed,  viz.,  expressly,  by 
necessary  implication,  or  where  the  last  of 
two  acts  covers  the  subject-matter  of  the 
earlier  one,  not  purporting  to  amend  it,  and 
plainly  shows  that  it  was  intended  to  be  a 
substitute  for  the  earlier  act,  such  latter  act 
will  operate  as  a  repeal  of  the  earlier  act 
though  the  two  are  not  necessarily /repug- 
nant 28  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
781;  Western  &  Atlantic  R.  Co.  v.  Atlanta, 
118  Ga.  554,  88  S.  E.  996,  54  L.  R.  A.  294; 
Thornton  v.  State,  5  Ga.  App.  397,  63  S.  R 
801.  The  first  and  second  modes  of  repeal  is 
not  applicable  to  this  case.  But  it  is  insisted 
that  the  third  mode  is  applicable,  and  that 
the  act  of  1909  repeals  by  necessary  impli- 
cation the  act  of  1908,  In  so  far  as  it  refers 
to  the  manufacture  and  sale  of  what  is 
commonly  known  as  "near  beer."  We  do  not 
concur  In  this  view  of  the  law.  We  think 
the  act  of  1906  which  makes  it  a  misde- 
meanor to  manufacture  or  sell  "near  beer" 
in  this  state  without  first  obtaining  a  li- 
cense to  do  so  from  the  ordinary  of  the 
county  is  still  of  force,  and  is  simply  re- 


stricted by  the  act  of  1909.  The  latter  act 
limits  the  right  to  manufacture  or  sell  "near 
beer"  only  to  those  cities  in  the  state  which 
contain  a  population  of  more  than  2,500  es- 
timated by  the  last  census.  It  certainly  was 
not  intended  by  the  Legislature  that  the  act 
of  1909  should  authorize  the  manufacture 
and  sale  of  "near  beer"  in  the  state  of 
Georgia  in  every  place  except  cities  of  more 
than  2,500  inhabitants.  The  purpose  of  the 
law  was  manifestly  to  prohibit,  even  under 
license,  the  sale  of  "near  beer"  in  towns  of 
less  than  2,500  inhabitants,  or  in  the  coun- 
ty; and,  if  the  act  of  1909  should  be  held 
to  repeal  the  act  of  1906  and  permit  the  sale 
of  **near  beer"  everywhere  except  in  cities 
of  more  than  2,500  inhabitants,  it  would  be 
clearly  in  the  teeth  of  the  manifest  purpose 
of  the  Legislature  in  restricting  the  right 
to  sell  or  manufacture  as  it  did  under  the 
act  of  1909;  and  at  last  the  supreme  test  is: 
What  was  the  intention  of  the  Legislature  in 
passing  the  subsequent  act?  If  that  inten- 
tion was  to  restrict,  and  not  to  repeal,  and 
the  two  acts  are  not  in  Irreconcilable  con- 
fiict,  but  can  stand  together,  the  court  will 
adopt  that  construction  which  is  in  harmony 
with  the  manifest  intention  of  the  Legisla- 
ture. 

It  is  well  settled,  not  only  by  the  Supreme 
0)urt  of  this  state,  but  by  all  the  authorities 
on  the  subject  both  courts  and  text-writers, 
that  repeals  by  implication  are  not  favored, 
and  will  never  be  declared  by  the  courts  to 
exist,  except  where  the  latter  act  is  clearly 
and  indubitably  contradictory  o|  and  repug- 
nant to  the  former  act  and  this  contradic- 
tion and  repugnancy  are  such  that  the  two 
acts  cannot  be  reconciled.  As  well  expressed 
by  Mr.  Black  in  his  work  on  Interpretatioi> 
of  Laws:  "A  statute  will  not  be  construed 
as  repealing  prior  acts  on  the  same  subject 
(in  the  absence  of  express  words  to  that  ef- 
fect) unless  there  is  an  irreconcilable  r^ug- 
nancy  between  them."  See  Black  on  Inters 
pretation  of  Laws,  56,  112.  See,  also,  Mont- 
gomery V.  Board  of  Education,  74  Ga.  41, 
where  a  similar  ruling  is  made  and  supported 
by  many  citations  of  authorities.  Indeed,  in 
the  Montgomery  Case,  supra,  in  the  body  of 
the  opinion,  Mr.  Justice  Hall  declares  that 
the  doubt  expressed  by  the  Supreme  Court 
in  Central  Railroad  v.  Hamilton,  71  Ga.  461, 
that  such  a  thing  as  a  repeal  of  a  statute 
by  implication  did  not  exist  under  the  0>n- 
stitution  of  1877,  was  not  merely  a  sugges- 
tion of  the  court  in  that  case,  but  was  an 
opinion  expressed  upon  mature  deliberation, 
after  an  able  argument  by  learned  and  able 
counsel.  Perhaps  this  question  of  repeal  by' 
implication  has  never  been  better  expressed 
than  in  the  quotation  from  Potter's  Dwar- 
ris  on  Statutes,  used  by  the  Supreme  Court 
In  the  Montgomery  Case,  supra:  "Nor  hath 
a  later  act  of  Parliament  ever  been  con- 
strued to  repeal  a  prior  act,  unless  there  be 
a  repugnancy  or  contrariety  in  them,  or  at 
least  some  notice  taken  of  the  former  act 


GU 


DAVISON  T.  BUSH. 


495 


BO  as  to  Indicate  an  intention  In  the  lawgiver 
to  repeal  It  l^e  law  does  not  favor  a  re- 
peal by  implication,  unless  the  repugnance 
be  qnlte  plain.  ♦  ♦  ♦  Although,  then, 
two  acts  of  Parliament  are  seemingly  re- 
pugnant, yet,  if  there  be  no  clause  of  non  ob- 
stante In  the  latter,  they  shall,  if  possible, 
have  such  construction  that  the  latter  may 
not  be  a  repeal  of  the  former  by  implica- 
tion." 

Applying  these  general  principles,  which 
are  well  established,  to  the  two  acts  in  ques- 
tion, we  think  the  conclusion  is  Irresistible 
that  the  Legislature  did  not  intend  that  the 
act  of  1909,  relating  to  the  manufacture  and 
Sale  of  **near  beer,"  should  repeal  the  act  of 
1906  on  the  same  subject,  but  only  intended 
by  the  act  of  1909  to  restrict  the  right  of 
sale  under  license,  given  by  the  act  of  1908 ; 
chat  the  two  acts  in  this  respect  are  not  re- 
pugnant or  irreconcilable,  and  both  can  stand 
together,  harmoniously  accomplishing  the 
purpose  of  the  Legislature  in  both  acts,  and 
especially  the  purpose  of  the  Legislature  in 
the  latter  act  And  we  conclude  that  under 
these  two  statutes  it  is  now  a  misdemeanor 
In  this  state  to  sell  what  is  known  as  '*near 
beer"  or  a  beverage  described  in  these  two 
acts,  with  or  without  license,  except  in  cities 
of  2,500  inhabitants  or  more,  to  be  determin- 
ed by  the  last  census  of  the  United  States. 
We  do  not  think  that  the  decisions  of  the 
Supreme  Court  of  this  state  and  of  this  court 
holding  in  effect  that  indictments  or  accusa- 
tions for  selling  without  license,  where  a 
license  could  not  be  obtained  because  the 
county  or  state  prohibited  such  sale,  are 
analogous  or  strictly  applicable  to  the  sit- 
uation presented  by  these  two  statutes ;  for 
in  those  decisions  the  underlying  principle 
was  that  the  right  to  sell  or  manufacture 
was  absolutely  taken  away,  and  under  these 
two  statutes  the  right  to  sell  or  manufacture 
is  not  taken  away,  but  is  simply  restricted 
to  certain  cities. 

The  plaintiff  in  error  attacks  the  constitu- 
tionality of  both  the  act  of  1908  and  the  act 
of  1909,  relating  to  the  sale  of  ''near  beer," 
but  as  these  exceptions  are  not  made  defi- 
nitely or  specifically,  or  in  proper  form  for 
certification  to  the  Supreme  Court,  this  court 
declines  to  certify  them. 

Judgment  affirmed. 


<8  Oa.  App.  8i) 

DAVISON  V.  BUSH  et  al.    (No.  2,634.) 
(Gonrt  of  Appeals  of  Georgia.    Jnly  6,  1910.) 

(8yllahu9  hy  the  Court.) 

1.  CouBTs  (1 185*)— County  Courts— AppeaIm 
An  appeal  does  not  lie  from  the  verdict  of 
a  Jury  in  the  county  court  to  a  jury  in  the  su- 
perior court. 

[£>!.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  185.*1 


Error  from  Superior  Court,  Greene  County. 

Action  by  W.  T.  Bush  and  others  against 
C.  J.  Davison.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Jas.  Davison,  for  plaintiff  in  error.  Cobb 
Sc  Erwin  and  Miles  W.  Lewis,  for  defendants 
in  error. 

Hllili,  0.  J.  Bush  and  others  sued  Davi- 
son in  the  county  court  of  Greene  county. 
Before  the  trial  the  plaintiffs  demanded  a 
trial  by  jury,  under  the  act  of  1908  (Acts 
1908,  p.  41),  amending  section  4200  of  the 
Civil  Code  of  1895.  The  Jury  rendered  a  ver- 
dict for  the  plaintiffs  for  $156,  and  the  de- 
fendant entered  an  appeal  to  a  jury  in  the 
superior  court  of  Greene  county.  When  the 
case  was  reached  for  trial  in  the  superior 
court,  the  plaintiffs  moved  to  dismiss  the  ap- 
peal, upon  the  following  grounds:  (1)  The 
law  does  not  authorize  an  appeal  to  be  enter- 
ed to  the  superior  court  from  a  verdict  ren- 
dered by  a  jury  In  a  county  court  (2)  Where 
a  trial  by  Jury  has  been  had  in  a  county 
court,  the  remedy  of  the  party  who  is  not 
satisfied  with  the  verdict  is  certiorari,  and 
not  appeal.  (8)  The  defendant,  having  had 
a  trial  by  jury  in  the  county  court,  was  not 
entitled  to  another  trial  by  jury  in  the  su- 
perior court  The  judge  of  the  superior 
court  sustained  the  motion  to  dismiss  the  ap- 
peal, and  this  judgment  constitutes  the  sole 
assignment  of  error. 

Section  4200  of  the  Civil  Code  of  1895  pro- 
vides that  all  trials  Ln  a  county  court  "shall 
be  by  the  court  without  a  jury  in  all  civil 
cases.'*  The  act  of  1908,  supra,  amended 
this  section  as  follows:  **The  trial  and  Judg- 
ment in  said  court  (referring  to  county 
courts)  shall  be  by  the  court  with  a  jury  of 
six  to  be  selected  from  a  panel  of  twelve, 
each  side  being  entitled  to  three  strikes  when 
demanded  by  either  party  ten  days  before 
the  trial  term."  Section  4214,  providing  for  . 
appeals  from  county  courts,  was  left  un- 
changed, and  that  section  provides:  "If  ei- 
ther party  is  dissatisfied  with  the  Judgment 
of  the  county  judge,  and  the  principal  sum 
claimed,  or  damages  claimed,  exceeds  fifty 
dollars,  said  party  may  enter  an  appeal  from 
such  judgment  within  four  days,  under  the 
same  rules  and  regulations  as  are  provided 
for  appeals  in  this  Code."  It  is  contended 
by  counsel  for  the  plaintiff  in  error  that  the 
amendatory  act  of  1908,  supra,  was  intended 
to  meet  the  decision  of  the  Supreme  Court  in 
De  Lamar  v.  Dollar,  128  Ga.  57,  57  S.  B.  85, 
that  as  to  cases  in  the  county  court,  where 
the  amount  involved  was  less  than  $50  there 
could  be  no  Jury  trial,  and,  therefore,  the 
constitutional  right  of  trial  by  jury  was  vio- 
lated by  section  4200,  and  that  the  Legisla- 
ture did  not  have  under  consideration  in  the 
amendatory  act  the  subject  of  appeais  from 
county  courts,  and  there  was  no  legislative  in- 
tent to  disturb  the  law  of  appeals  from  that 


*For  9th«r  cases  see  same  topic  and  secUon  NUMBER  in  Dec  Di«.  A  Am.  Dig.  Kay  No.  Series  A  Hep'r  IndexM 
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court,  and  tf  tbe  amendatory  act  should  be 
construed  to  take  away  tbe  right  of  appeals 
where  the  trial  was  by  jury  in  a  coimty 
court,  that  result  was  inadvertent  and  unin- 
tended. But  it  is  also  insisted  that  the 
amendatory  act  of  1908  did  not  in  fact  forbid 
appeal  In  a  county  court  from  the  verdict  of 
the  jury;  that  the  right  to  appeal  from  the 
judgment  of  the  court  means  a  judgment  not 
only  of  the  court  itself  without  the  interven- 
tion of  a  jury,  but  the  judgment  of  the  court 
rendered  on  the  verdict  of  a  jury;  in  other 
words,  that  although  there  may  have  been  a 
verdict  of  the  jury  in  the  county  court,  the 
judgment  thereon  was  none  the  less  a  judg- 
ment of  the  county  court  from  which  an  ap- 
peal was  authorized,  although  there  may 
have  been  a  verdict  upon  which  the  judg- 
ment was  founded;  and  it  Is  also  Insisted 
by  learned  counsel  that  to  construe  the  act 
of  1908,  supra,  as  taking  away  the  right  of 
appeal  in  a  county  court,  where  there  had 
been  a  verdict  of  the  jury,  would  be  to  re- 
peal section  4214  of  the  Civil  Code  of  1895, 
and  that  repeals  by  implication  are  not  fa- 
vored by  the  courts,  and  will  not  be  declar- 
ed, unless  the  alleged  repealing  act  is  irrecon- 
cilably repugnant  to  the  existing  statute.  We 
do  not  think  that  the  act  of  1908  was  intend- 
ed by  the  Legislature  to  repeal  any  part  of 
section  4214  of  the  Code,  supra;  nor  do  we 
think  that  that  act  is  in  any  sense  repugnant 
to  that  section.  The  act  of  1908  was  the  leg- 
islative expression  of  the  policy  of  our  law, 
which  is  to  give  to  every  litigant  at  least  one 
trial  by  jury,  if  he  desires  it.  Before  the  act 
of  1908,  in  a  county  court,  a  trial  by  jury  in 
a  civil  case  could  not  be  had,  and,  therefore, 
where  the  amount  involved  exceeded  $50,  a 
dissatisfied  litigant  in  the  county  court  was 
given  the  right  to  appeal  his  case  to  a  jury 
in  the  superior  court  from  the  judgment  of 
the  county  judge.  By  the  act  of  1908  either 
party  is  given  the  right  to  a  jury  trial  in  the 
county  court,  upon  timely  demand.  But  If 
no  demand  is  made  In  the  county  for  a  jury 
trial,  then  section  4200  still  applies,  and  the 
judge  would  try  the  case  without  the  Inter- 
vention of  a  jury  with  the  right  to  appeal 
from  his  judgment  to  a  jury  in  the  superior 
court  under  section  4214.  So  we  think  that 
the  purpose  of  the  Legislature  in  the  act  of 
1908  was  simply  to  give  to  a  litigant  his  con- 
stitutional right  of  one  jury  trial.  In  other 
words,  that  under  the  law  as  it  is  now  writ- 
ten a  litigant  in  a  county  court  can  either  de- 
mand a  jury  in  that  court,  or  he  can  appeal 
from  the  judgment  of  that  court  to  a  jury  in 
the  superior  court  Article  6,  J  4,  par.  6,  of 
the  Constitution  of  this  state,  provides  that 


"the  General  Assembly  may  provide  for  an 
appeal  from  one  jury  in  the  superior  and 
city  courts  to  another/*  But  there  is  no  pro- 
vision made  by  the  Legislature  to  authorize 
an  appeal  from  a  jury  in  the  county  court  to 
a  jury  in  the  superior  court,  and  the  Legis- 
lature has  never  attempted  to  grant  this 
right,  and  the  failure  of  the  Legislature  to 
provide  a  mode  of  appeal  from  a  verdict  of 
a  jury  in  one  court  to  a  jury  in  another  court 
is  an  equivalent  to  a  declaration  that  none 
exists.  It  must  be  borne  in  mind  that  the 
technical  right  of  appeal  was  unknown  to 
the  common  law,  and  exists  only  by  statute 
or  constitutional  provision.  2  Amer.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  425;  2  Enc.  PI.  &  Pr. 
15,  16,  17;  2  Cyc.  515,  519.  Where  no  appeal 
is  provided  for  by  statute,  it  would  seem 
that  certiorari  would  be  the  proper  remedy, 
for  this  right  is  always  available,  unless  tak- 
en away  by  statute,  to  correct  the  errors  of 
inferior  tribunals^  and  is  a  common-law  rem- 
edy. 6  Cyc.  p.  745.  In  Roser  v.  Marlowe,  R. 
M.  Charlton,  543,  it  Is  said,  referring  to  the 
remedies  of  certiorari  and  appeal,  that  "the 
nature  of  the  two  remedies  is  well  under- 
stood, and  one  of  the  distinctions  which  has 
been  drawn  between  them  is  that  an  appeal 
can  only  be  had  when  it  is  expressly  given, 
and  a  certiorari  always  lies,  unless  it  has 
been  expressly  taken  away."  See,  also,  Fon- 
tano  V.  Mosely,  121  Ga.  46,  48  S.  B.  707;  Ri- 
gell  V.  Sirmans,  123-  Ga.  455,  51  S.  E.  38L 
Section  4141  of  the  Civil  Code  of  1895  contem- 
plates that  an  appeal  will  lie  in  a  justice 
court  to  a  jury  in  that  court  or  in  the  su- 
perior court,  but  denies  the  right  of  appeal 
from  a  jury  in  the  justice's  court  to  a  jury 
in  the  superior  court,  and  this  seems  to  be  in 
harmony  with  the  policy  of  our  law,  which, 
as  before  stated,  is  to  insure  to  each  litigant 
one  trial  by  jury.  Of  course,  we  do  not  refer 
to  new  trials  which  may  be  granted  on  mo- 
tions filed  for  that  purpose.  Section  4215  of 
the  Civil  Code  of  1895  does  not  expressly  take 
away  the  right  to  certiorari  in  county  courts 
where  the  amount  involved  is  more  than  $50, 
and  section  4634  is  probably  broad  enough  to 
give  this  right;  but  even  if  the  right  of  cer- 
tiorari was  not  given  by  this  statute,  it  would 
exist  under  the  common  law.  But  it  is  not 
necessary  to  the  decision  of  this  case  for  this 
court  to  decide  what  was  the  remedy  for  the 
plaintiff  in  error.  We  are  clear  that  under 
the  law  an  appeal  from  a  verdict  of  the  jury 
in  the  county  court  to  a  jury  in  the  superior 
court  was  not  his  remedy,  and  for  this  rea- 
son that  the  judgment  of  the  superior  court 
in  dismissing  the  appeal  was  propec 
Judgment  affirmed. 


Ga.} 


MAyO  V.  HARRISON. 


497 


(134  Ga.  782) 

WILSON  V.  BROOK. 

(Supreme  Court  of  Georgia.     July  13»  1910.) 

(SyUaJms  hy  ike  Court,} 

1.  Husband  and  Wrra  (|  347*)— Cbiminai* 
Con  vers  ation— Pleading— Ambn  dment  . 

In  an  action  by  a  husband  for  criminal  con- 
versation with  his  wife,  an  amendment  alleging 
that  the  defendant  administered  dru^   to  the 

SlaintifiTs  wife  as  a  means  of  accompliiftiing  her 
ebauchery,  and  that  as  soon  as  he  discovered 
the  illicit  relations  between  his  wife  and  the 
defendant  the  plaintiff  took  his  children  and 
separated  from  his  wife,  is  germane  to  the  orig- 
inal action. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  84T.*] 

2.  Tbiai.  (I  252*)— Criminal  Conversation- 
Actions— I  nsteuction  s. 

There  was  no  evidence  to  show  connivance 
and  c(^usion  of  the  husband  with  the  wife*s 
adulterous  intercourse,  and  a  request  for  an  in- 
struction relating  to  the  effect  of  such  conni- 
vance and  collusion  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  252.*] 

g,  Reqxtxsts  Covered  bt  General  Charge. 
In  so  far  as  the  requests  to  charge  relating 
to  acts  occurring  without  the  statute  of  limita- 
tion were  pertinent  and  legal,  they  were  covered 
by  the  general  charge. 

4.  Instructions  Proper. 

Certain  instructions  are  criticised  as  being 
without  evidence  to  support  them.  Upon  an 
examination  of  the  record,  we  do  not  think  this 
criticism  is  meritorious. 

5.  New  Trial  Properly  Refused. 

It  was  not  erroneous  to  refuse  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  as 
the  showing  on  this  ground  did  not  measure  up 
to  the  rule  as  expressed  in  Berry  v.  .State,  10 
Ga.  511. 

6.  Review  on  Appeal. 

The  evidence  authorized  the  verdict,  which 
has  the  approval  of  tiie  trial  jud^e,  and  his  dis- 
cretion in  refusing  a  new  trial  will  not  be  inter- 
fered with. 

Error  from  Superior  Court,  Banks  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  O.  N.  Wilson  against  W.  L. 
Brock.  Prom  a  Judgment,  Wilson  brings 
error.    Affirmed. 

H.  H.  Perry,  Johnson  &  Johnson,  A,  J. 
GriflSn,  C.  R.  Faulkner,  and  R.  R.  Arnold, 
for  plalntifT  In  error.  H.  H.  Dean,  R.  L. 
J.  Smith,  and  W.  W.  Stork,  for  defendant  in 
error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Ga.  785) 

GADSBBN  V.  STATE. 
(Supreme  Court  of  Georgia.     July  13,  1910.) 

(SyUahus  hy  ike  Court.) 
1.  Homicide  (|  30^)  —  Involuntary  Man- 

8LAUG  HTEB— 1  NSTRUCnON  8. 

Where  the  evidence  as  a  whole  presented 
not  only  the  theories  of  murder  and  accidental 
killing  with  no  evil  design  or  intention  or  cul- 
pable neglect,  but  also  of  involuntary  man- 
■iaagbter  in  the  coramis.sion  of  a  lawful  act  with- 


out due  caution  and  circumspection,  it  was  error 
to  charge  the  jury  that  involuntary  manslaugh- 
ter had  nothinp:  to  do  with  the  case,  and  to  con- 
fine their  consideration  to  the  first  two  theories. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fiS  ^^-^eSS;   Dec.  Dig.  §  800. «] 

2.  Homicide  (8  18*)  —  ••Mubdkb"— Involuk- 
TAST  Killing. 

If  an  involuntary  killing  happens  in  the 
commission  of  an  unlawful  act,  which  in  its  con- 
sequences naturally  tends  to  destroy  the  life  of 
a  human  being,  the  offense  is  "murder."  Pen. 
Code  1895,  (  67. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  24-31 ;   Dec.  Dig.  f  la* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4632-4637;  vol.  8,  pp.  7726,  7727.] 

Error  from  superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

John  Gadsden  was  convicted  of  murder, 
and  brings  error.    Reversed. 

Shelby  Myrlck,  for  plaintiff  in  error.  W. 
C.  Hartridge,  Sol.  Gen.,  and  John  a  Hapt> 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  i.  Judgment  reversed.  All 
the  Justices  concur. 


(184  Ga.  737) 
MAYO  et  al.  v.  HARRISON  et  al. 
(Supreme   Court  of  Georgia.     July  13,   1910.) 

(8yllab%9  hy  ike  Court,) 

1.  Wills    (§    6(X)*)-^onstbuction— Bstatks 
Created.  , 

A  testator  died  in  1865,  leaving  a  will  which 
contained  the  following  item:  "I  give  and  be- 
queath to  my  beloved  wife  Sarah  all  the  re- 
mainder of  my  estate,  both  real  and  personal, 
405  acres  of  land  whereon  she  now  lives,  thi*ee 
head  of  horses,  my  stock  cattle  and  one  yoke 
of  work  steers  and  cart,  and  all  my  hogs,  house- 
hold and  kitchen  furniture,  and  all  of  my  farm- 
ing implements,  and  any  other  thing  or  things 
that  are  mine,  to  be  hers  and  at  her  own  dis- 
posal during  her  natural  life  or  so  long  as  she 
remains  my  widow,  at  the  expiration  of  which 
term  all  of  my  estate  then  remaining  to  be  equally 
divided  among  mv  remaining  children,  only  the 

gart  that  may  be  coming  from  their  grand- 
ither's  estate  which  I  desire  to  be  equally  di- 
vided among  my  six  youngest  children."  Held, 
that  the  will  conferred  upon  the  widow  of  the 
testator,  during  her  life  or  widowhood,  power 
to  convey  in  fee  any  part  of  his  estate,  and  that 
a  purchaser  from  her,  who  took  a  conveyance 
of  land  in  fee  simple  under  such  power,  was  not 
subject  to  be  evicted,  after  her  death,  by  the 
children  of  the  testator.-  The  language,  "I  give 
and  bequeath  unto  my  beloved  wife  •  •  ♦  all 
the  remainder  of  my  estate,  •  ♦  •  to  be  hers 
and  at  her  own  disposal  during  her  natural  life 
or  so  long  as  she  remains  my  widow,  at  the 
expiration  of  whidi  term  all  of  my  estate  then 
remaining  to  be  equally  divided  among  my  re- 
maining children,"  indicates  the  intent  of  the 
testator  to  confer  an  absolute  power  of  sale  on 
the  wife  so  long  as  she  lived  and  remained  a 
widow,  and  to  exclude  the  children  from  any 
claim  on  the  property  so  sold,  leaving  that  part 
of  the  testator's  estate  which  might  remain  at 
the  termination  of  tlie  life  estate  to  be  divided 
among  the  children.  The  decision  in  Broach  v. 
Kitchens,  23  Ga.  .515,  was  based  on  the  fact  that 
the  item  of  the  will  giving  the  widow  a  life  es- 
tate, and  the  nower  to  dispose  of  and  en.ioy  the 
property  so  given  as  she  might  think  fit,  was 


*For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Ke^  No.  Series  ft  Rep'r  Indexes 
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followed  by  an  item  Inconsistent  with  power  in 
h^r  to  convey  the  fee  in  such  property. 

[B)d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §i  13^5-1339 ;   Dec  Dig.  I  60a*J 

2.   WiLLa.   (i     600*)--CONSTRaonON— ESTATKS 

Ckeatbo. 

^Vhere  the  widow  of  the  testator  sold  the 
land  mentioned  in  the  will  and  made  a  convey- 
ance thereof  in  fee  simple,  with  warranty  of  ti- 
tle, and  evidence  was  introduced  tending  to  show 
that  the  price  paid  was  the  value,  not  merely  of 
the  life  estate,  hut  of  the  fee-simple  estate,  there 
was  no  error,  as  against  those  claiming  as  re- 
maindermen nnder  the  will,  in  charging,  in  ef- 
fect, that  if  the  jury  found  from  the  facts  and 
circumstances  shown  by  the  evidence,  taking  in- 
to consideration  the  deed  in  its  entirety  and  all 
the  other  facts  and  attendant  circumstances, 
that  the  grantor  executed  the  deed  in  pursuance 
of  and  by  virtue  of  the  power  and  authority 
conferred  upon  her  in  the  will  to  sell  and  dispose 
of  the  land,  and  so  intended,  the  title  thus 
conveyed  would  be  good  as  against  the  claim  of 
title  by  the  remaindermen  under  the  will,  Terry 
V.  Rodahan,  79  Ga.  278  (1),  5  S.  E.  38,  11  Am. 
St.  R«p.  420;  Mahoney  v.  Manning,  133  Ga. 
784,  06  S.  Bl  1082 ;  Roberts  v.  Lewis,  153  U. 
8.  367,  14  Sup.  Ct.  945.  38  L.  EM.  747 ;  South 
V.  South,  91  Ind.  221.  46  Anr.  Rep.  591;  Mat- 
thews V.  Capshaw,  109  Tenn.  480.  72  S.  W.  9<U. 
97  Am.  St.  Rep.  85^:  22  Am.  &  Eng.  Bnc.  U 
1112(4);  31  Cyc  1122  et  seq.  The  dictum  in 
Wetter  v.  Walker,  62  Ga.  145,  to  the  effect  that 
a  conveyance  by  a  life  tenant  with  power  to 
sell  would  be  limited  to  the  conveyance  of  the 
life  estate,  was  expressly  disapnroved  in  Weed 
V.  Knorr.  77  Ga.  647,  1  S.  B.  167. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1335-1339;   Dec.  Dig.  {  600.  ♦] 

3.  Review  on  Appeal. 

The  verdict  was  supported  by  the  evidence, 
the  preceding  rulings  are  controlling  as  to  the 
substantial  questions  of  law  involved,  and  none 
of  the  other  grounds  of  the  motion  for  a  new 
trial  requires  a  reversal. 

Error  from  Superior  Court,  Johnson  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  between  J.  W.  Mayo  and  others 
and  J.  li.  Harrison  and  others.  From  the 
judgment,  Mayo  and  others  bring  error.  Af- 
firmed. 

Daley  &  Daley  and  Hlnes  &  Jordan,  for 
plaintiffs  In  error.  Wm.  Faircloth,  R.  L. 
Gamble,  J.  R.  Lamar,  T.  E.  Ryals,  and  J.  L. 
Kent,  for  defendants  in  error* 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Oa.  €S4) 

CRENSHAW  V.  WILKES. 
(Supreme  Court  of  Georgia.     June  25,  1910.) 

fSyllahuM  by  the  Court,) 

Sales  (|  472*)— Passing   op  Titlb— Conm- 
TiONAii  Sales. 

Where  A.,  the  secretary  of  a  mining  cor- 
poration, who  is  largely  indebted  to  it  upon  a 
stock  subscription,  agrees  with  B.,  its  president, 
that  he  will  buy  certain  machinery  needed  by 
the  company  and  sell  it  to  the  company  for  the 
price  he  pays  for  it  as  a  credit  on  his  indebted- 
ness, and  A.  negotiates  with  a  manufacturer 
for  the  purchase  of  the  machinery,  informing 
the  manufacturer  of  his  arrangement  and 
agreement  to  sell  it  to  the  mining  corporation, 


and  the  machineiy  is  selected  br  A,  and  In- 
spected and  approved  by  B.,  and  the  terms  of 
the  sale  are  that  A.  is  to  pay  one-third  cash 
and  give  his  notes  for  the  bidance,  and  the 
manufacturer,  at  the  instance  and  request  of 
A,  ships  the  machinery  to  the  mining  company, 
which  pays  the  freight  and  installs  the  machin- 
ery at  considerable  cost,  and  which  immediate- 
ly cancels  so  much  of  A.*s  indebtedness  as  is 
represented  by  the  price  of  the  machinery,  the 
title  of  the  mining  corporation  is  supenor  to 
a  conditional  bill  o>f  sale  signed  by  A.,  in  which 
the  manufacturer  reserves  the  title  to  the  prop- 
erty until  the  deferred  pa;^ments  are  met,  and 
of  which  neither  the  mining  company  nor  its 
president  has  notice  prior  to  the  time  of  con- 
summation of  the  sale.  The  subsequent  record 
of  the  bill  of  sale  within  the  statutory  time 
would  not  change  the  rigtfts  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  (  472.*] 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; N.  A.  Morris,  Judge. 

Action  by  J.  Ew  Wilkes  against  Thomas 
CL  Crenshaw.  There  was  a  directed  verdict 
for  plaintiff,  and  defendant  brings-  error. 
Reversed. 

Jane  E.  WllkeS,  doing  business  as  the 
Mecklenburg  Iron  Works,  at  Charlotte,  N.  C, 
brought  suit  to  recover  of  Thomas  C.  Cren- 
shaw certain  machinery  In  his  possession 
The  case  was  submitted  to  the  court  ou 
a^eed  statement  of  facts,  so  much  of  which 
as  is  material  being  as  follows  : 

Fred  Keener  bought  from  the  plaintiff  cer- 
tain machinery.  Keener  was  secretary  and 
treasurer  of  the  Mary  Lee  Gk>ld  Mining  Com- 
pany, a  corporation  doing  business  in  Geor- 
gia. Keener  owed  the  mining  company  a 
large  amount  on  stock  subscription,  and,  in 
settlement  of  a  portion  of  it  agreed  with  the 
mining  company  to  purchase  certain  machin- 
ery needed  in  the  operation  of  its  mine  and 
resell  same  to  the  mining  company.  Keener 
informed  the  plaintiff  of  his  and  the  mining 
company's  agreement,  pursuant  to  which 
Crenshaw,  as  president  of  the  mining  com- 
pany and  representing  it,  went  to  the  place 
of  business  of  the  plaintiff  at  Charlotte,  N. 
C,  in  February,  1905,  to  Inspect  the  machin- 
ery proposed  to  be  purchased  by  Keener,  to 
ascertain  if  it  was  such  machinery  as  the 
mining  company  would  accept  Keener  had 
arranged  with  the  plaintiff  that,  if  Craiishaw 
agreed  that  the  company  would  buy  the 
machinery  from  him  (Keener),  the  plaintiff 
would  ship  the  machinery  directly  from 
plaintUTs  factory  to  the  mining  company  in 
Georgia.  Crenshaw  informed  the  plaintiff 
that  the  company  would  accept  the  proi>erty 
from  Keener,  and  so  notified  Keener  by  let- 
ter and  telegram  from  Charlotte;  and  of 
this  latter  fact  plaintiff  had  knowledge. 
Keener  was-  to  pay  one-third  cash  for  the 
machinery  and  to  give  his  obligation  for  the 
balance;  and  Crenshaw  knew  of  this.  After 
Crenshaw's  departure  from  Charlotte  the 
deal  was  closed  between  Keener  and  the 
plaintiff,  and  in  accordance  with  the  agree- 
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ment  th^  plaintiff  shipped  the  machinery  to 
the  mining  company;  the  latter  paying  the 
freight  All  the  parties  had  knowledge  that 
Keener  was  to  purchase  from  the  plaintiff 
the  machinery  on  his  own  responsibility,  re- 
sell it  to  the  mining  company,  and  be  paid 
therefor  by  credit  on  the  books  of  the  min- 
ing company  on  stock  subscription  which  he 
had  taken  in  the  mining  company.  The  sale 
was  consummated  between  Keener  and  the 
plaintiff  on  February  24,  1905,  at  which  time 
one-third  of  the  purchase  price  was  paid  in 
cash,  and  Keener  executed  to  the  plaintiff  a 
conditional  bill  of  sale  to  the  machinery, 
wherein  title  was  reserved  in  the  plaintiff 
until  the  deferred  payments  were  made. 
Crenshaw  had  no  knowledge  that  the  plain- 
tiff was  to  retain  title  to  the  machinery,  nor 
did  the  plaintiff  give  him  any  notice  that 
she  Intended  to  require  a  bill  of  sale  from 
Keener,  reserving  title  to  the  property.  The 
machinery  was  received  by  the  mining  com- 
pany the  latter  part  of  March,  1905,  and  in- 
stalled at  considerable  cost;  and  cr^lt  was 
immediately  given  to  Keener  on  the  books  of 
the  company  for  $2,052,  the  purchase  price 
of  the  machinery.  The  conditional  bill  of 
sale,  dated  February  24,  1905,  was  attested 
by  two  witnesses,  one  of  whom  was  a  notary 
public.  Within  30  days  it  was  recorded  In 
the  state  of  New  Jersey,  in  the  county  of 
Keener's  residence;  and  on  August  4,  1905, 
it  was  recorded  in  Cherokee  county,  Ga., 
the  county  of  the  place  of  business  of  the 
Mary  Lee  Gold  Mining  Company.  Cren- 
shaw was  notified  by  the  plaintiff,  some  time 
in  June,  1906,  of  her  claim  of  title  to  the 
property.  In  March,  1907,  a  receiver  was 
appointed  for  the  mining  company.  The 
property  was  advertised  for  sale,  and  at  the 
sale  Crenshaw  became  the  purchaser  of  the 
entire  property  of  the  mining  company,  in- 
cluding the  property  in  this  suit  Public  no- 
tice was  ^iven,  just  before  the  sale,  by  plain- 
tllTs  attorney,  of  its  claim  of  title.  The  prop- 
erty is  in  the  possession  of  defendant,  who 
refuses  to  deliver  it  on  demand.  The  court 
directed  a  verdict  for  the  plaintiff,  and  the 
defendant  excepted. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  Colquitt  &  Conyers,  for 
defendant  in  error. 


B3VANS,  P.  J.  (after  stating  the  facts  as 
above).  The  Mecklenburg  Iron  Works  sold 
the  machinery  to  Keener  with  knowldge 
that  Keener  was  purchasing  it  for  resale  to 
the  mining  company.  The  vendor  knew  that 
Keener  was  to  accept,  in  payment  for  the 
machinery,  a  pro  tanto  discharge  of  his  in- 
debtedness to  the  mining  company,  and  ship- 
ped the  machinery  at  the  request  of  Keen- 
er to  the  mining  company.  The  vendor. 
Keener,  and  the  mining  company,  were 
aware  of  the  various  inducements  of  the  par- 
ties  influencing  each  one's  participation  in 


the  transaction.  The  entire  transaction,  while 
nof  constituting  a  tripartite  agreement,  did 
involve  two  sales — that  is,  a  sale  and  a  re- 
sale— so  intimately  connected  and  interwov- 
en in  negotiation,  consideration,  and  execu- 
tion that  it  would  be  a  fraud  to  inject  an 
element  unknown  to  one  of  the  participants 
in  the  transaction,  and  which  would  have 
the  effect  to  impose  upon  that  participant  a 
liability  not  contemplated  nor  disclosed  in 
the  original  transaction,  and  antagonistic  to 
its  general  tenor  and  effect  If  the  vendor 
intended  to  reserve  title  to  the  machinery 
sold  to  Keener,  she  should  have  informed 
the  mining  company  of  such  intention.  Her 
consent  to  sell  to  Keener,  with  a  knowledge 
that  Keener  intended  an  immediate  resale  to 
the  mining  company,  and  the  shipping  of  the 
machinery  to  the  mining  company  on  Keen- 
er's  request,  was  an  assurance  to  the  mining 
company  of  Keener's  right  to  convey  an  un- 
incumbered title.  Otherwise  it  would  be  al- 
lowing the  vendor  to  induce  and  accomplish 
the  trade  upon  her  apparent  assent  that 
Keener  had  full  title  to  convey,  and  then 
allow  her  and  Keener  to  secretly  contract  to 
the  contrary.  The  circumstance  that  the 
consideration  of  the  sale  from  Keener  to 
the  mining  company  was  an  existing  debt 
does  not  change  the  complexion  of  the  trans- 
action. The  mining  company  may  have  pre- 
ferred to  buy  elsewhere,  or  machinery  of  a 
different  type  or  of  less  value.  It  did  can- 
cel its  debt  against  Keener,  paid  the  freight, 
and  installed  the  machinery  at  considerable 
cost  The  case  is '  not  that  of  a  creditor 
who  simply  takes  additional  security  to  an 
antecedent  debt  Relatively  to  the  vendor 
the  mining  company  was  a  bona  fide  pur- 
chaser. 

A  vendor  may  make  either  an  absolute  or 
conditional  sale  of  his  goods.  He  cannot  re- 
serve the  title,  and  at  the  same  time  empow- 
er his  vendee  to  sell.  His  authorization  of 
a  sale  by  his  vendee  is  inconsistent  with  the 
reservation  of  title  in  himself,  which  forbids 
a  sale.  If  A.  buys  personalty  of  B.,  and 
gives  to  B.  a  note  for  its  purchase  price, 
with  the  stipulation  that  the  title  to  the  per- 
sonalty shall  remain  in  B.  until  the  note  is 
paid,  and  B.  authorizes  A.  to  sell  the  per- 
sonalty and  bring  him  the  proceeds,  a  sale 
by  A.  to  an  innocent  purchaser  conveys  a 
good  title,  although  A.  may  not  account  to 
B.  for  the  proceeds,  and  the  reservation  of 
title  note  may  have  been  duly  recorded. 
Tucker  v.  Mann,  124  Ga.  1003,  53  S.  B.  504, 
Clarke  v.  McNatt  182  Ga.  610,  64  S.  B.  795. 
The  principle  decided  in  these  cases  is  ap- 
plicable to  the  case  at  bar;  and  we  think 
the  court  erred  in  directing  a  verdict  for  the 
plaintiff  upon  the  agreed  statement  of  facts. 
We  will  not  discuss  the  question  of  regis- 
tration and  constructive  notice,  so  ably  and 
elaborately  argued  in  the  briefs,  because 
we  are  of  the  opinion  that,  even  though  the 
conditional  bill  of  sale  was  properly  exccnt- 
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ed  and  recorded  in  time,  under  the  facts  the 
plaintiff  could  not  legally  prevail. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(134  Oa.  M4) 

COWART  V.  W.  B.  CALDWEHJ^  CO. 
(Supreme  Court  of  Georgia.     June  14,   1910.) 

(Syllabus  hy  the  Court.) 

L  Gabnishmbnt  (§  5S*)— Property  Subject. 
A  fund  in  the  hands  of  a  trustee  in  bank- 
ruptcy, which  the  referee  has  ordered  him  to 
pay  to  a  named  person,  cannot  be  reached  by  a 
creditor  of  such  person  by  a  summons  of  gar^ 
nishment  directed  to  and  served  upon  the  trus- 
tee. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  §  113 ;   Dec.  Dig.  §  58.*] 

2.  Garnishment  ((  58*)— Dismissal  of  At- 
tachment—Levy  BY  Impbopbb  Summonb 
OF  Garnishment. 

It  is  not  erroneous  to  dismiss  an  attach- 
ment when  the  only  levy  of  the  same  is  by  the 
service  of  such  a  summons  of  garnishment. 

[E«d.  Note.— For  other  cases,  see  Garnishment, 
Dec.  Dig.  I  58.*] 

8.  Judgment  (S  17*)— General  Demurrer  to 

Petition— Dismissal— Effect  . 

Although  an  attachment  may  be  dismissed 
because  of  its  invalidity,  the  plaintiff  is  enti- 
tled to  proceed  for  a  verdict  and  general  judg- 
ment on  bis  declaration,  if  the  defendant  has 
appeared  and  made  defense. 

(a)  The  filing  of  a  general  demurrer  to  the 
declaration  is  equivalent  to  pleading  to  the  mer- 
its of  the  case. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  17.*] 

Error  from  Superior  Court,  £}arly  County; 
W.  C.  Worrlll,  Judge. 

Action  by  J.  S.  Cowart  against  the  W. 
Bl  Caldwell  Company.  Judgment  of  dis- 
missal, and  plaintiff  brings  error.    Reversed. 

On  October  18,  1907,  J.  S.  Cowart  sued 
out  an  attachment  against  W.  E.  Caldwell 
Sc  Co.,  to  recover  the  amount  of  a  debt  al- 
leged to  be  due  the  plaintiff,  the  ground  of 
the  attachment  being  that  **the  said  W.  E. 
Caldwell  &  Co.  resides  out  of  this  state." 
The  proceeding  was  returnable  to  the  April 
term,  1908,  of  the  superior  court  of  Early 
county,  and  upon  it  summons  of  garnishment 
was  Issued  against  D.  W.  James,  Individ- 
ually and  as  trustee  in  bankruptcy  of  the 
estate  of  T.  A.  Bailey.  On  October  25, 
1907,  James,  in  response  to  the  summons  of 
garnishment,  filed  an  answer  in  which  he 
stated  that  he  had  been  served  with  sum- 
mons of  garnishment  in  the  case  of  J.  S. 
Cowart  V.  W.  E.  Caldwell  Co.,  that  he 
"owed  the  defendant  nothing,  and  had  no 
property,  money,  or  effects  of  It  at  the  time 
of  the  service  of  said  summons,  and  that  be- 
tween that  time  and  the  date  of  this  an- 
swer had  neither  owed  the  defendant  any- 
thing, nor  received  nor  gotten  possession  of 
any  property,  money,  or  effects  belonging  to 
It,  except  that  at  the  time  of  such  service 
he,  as  trustee  In  bankruptcy  of  T.  A.  Bai- 


ley, had  in  his 'hands  five  thousand  dollars," 
the  same  being  the  net  proceeds  of  the  sale 
of  certain  lumber,  which  sale  was  made  by 
him  under  an  order  of  the  referee  before 
whom  the  bankruptcy  proceeding  was  pend- 
ing, In  which  order  he  was  directed  to  pay 
the  net  proceeds  of  the  sale  to  the  Cald- 
well Company  or  Its  attorneys.    On  the  same 
date  the  W.  B.   Caldwell  Company  gave  a 
bond  to  dissolve  the  garnishment    Oi^  April 
6,  1908,  Cowart  filed  in  the  superior  court 
his  declaration  in  attachment  against  **W.. 
E.  Caldwell  Co."     On  August  8,  1908,  the 
W.  E.   Caldwell  Company  entered  what  It 
termed   "its   first  and   special  appearance" 
before  the  court     In  this  pleading  it  was 
stated   that   the   "special   appearance**    was 
made  for  the  purpose  of  bringing   to  the 
attention  of  the  court  the  following  facts, 
which  the  pleader  stood  ready  to  prove:   (1) 
"There  is  no   such  concern  as  the  *W.   B. 
Caldwell   &    Co.*   named   as  defendants   to 
the  above-stated  action  and  alleged  to  be  a 
resident  of  Lrouisville,  Ky.,  but  that  Is  the 
place  whereat  the  *W.  E.  Qaldwell  Co.*  re- 
sides and  conducts  business."    (2)  From  the 
allegations  In  the  declarations  In  attachment 
"the  movant  herein  has  gathered  the  Im- 
pression  that  the  plaintiff's   intention  was 
to  sue  out  attachment  proceedings  against 
movant,  but  not  knowing  the  correct  name 
by  which  movant*  should  be  styled,  used  the 
misnomer,  'W.  E.  Caldwell  &  Co.,*  In  nam- 
ing   the    defemdant    to    the    ♦    ♦    ♦    suit, 
and   in   referring  to   the  defendant  In  the 
attachment  proceedings."    (3)  "Movant  is  In- 
terested in  bringing  about  a  conclusion  and 
determination  of  this  attachment  suit.  In- 
asmuch as  the  property  and  funds  now  in 
the  hands  of  the  garnishee  belong  to  it 
and  It  is  unjustly  deprived  of  the  use  and 
benefit  thereof,  as  the  garnishee  declines  to 
turn  over  the  same  to  movant  pending  the 
attachment  proceedings.    (4)  Movant  "Is  un- 
willing to  voluntarily  submit  Itself  to  the 
Jurisdiction   of   this   court   and  voluntarily 
appear   and   defend   said   attachment   suit, 
which  Is  a  nullity,  because:    (1)  Said  proceed- 
ing Is  not  brought  against  any  legal  entity, 
the  said  named  defendant  being  neither  a 
natural  nor  an  artificial  person;    (2)  the  at- 
tachment bond  Is  void,  and  the  writ  of  at- 
tachment Issued  on  said  bond  and  accom- 
panying afiidavlt  made  by  the  plaintiff  Is  a 
mere  nullity,  because  there  is  no  such  per- 
son as  the  <W.  E  Caldwell  &  Co.';    and  (3) 
this  court  has  not,  by   virtue  of  said  at- 
tachment  proceeding,    acquired   Jurisdiction 
over  either  the  person  or  property  of  mov- 
ant herein."    There  was  a  prayer  to  be  al- 
lowed to  enter  a  special  appearance  for  tlie 
purpose  of  proving  the  facts  above  allege<JU 
that  "upon  due  proof  made  thereof    •    •     • 
said  attachment  proceeding  be  dismissed  at 
the  cost  of  the  plaintiff,  and  that  the  gar- 
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ulsbee  be  authorized  and  required  to  sur- 
render possession  of  the  property  levied 
upon  to  movant"  On  the  same  day,  the 
W.  B.  Caldwell  Company  "before  pleading 
to  the  merits,"  but  without  referring  to  its 
"special  appearance,"  filed  a  general  demur- 
rer, and  also  several  special  demurrers  to 
the  declaration  in  attachment  On  the  same 
date,  subject  to  the  motion  to  dismiss  the 
plaintiff's  proceedings  and  to  the  demurrers, 
it  filed  an  answer  to  the  declaration  tn  at- 
tachment The  plaintiff,  by  leave  of  the 
court,  amended  his  pleadings  by  striking  the 
words  "W.  E.  Caldwell  &  Co."  wherever 
th'ey  occurred,  and  Inserting  in  lieu  thereof 
the  words  "W.  EI  Caldwell  Co.,  a  corpora- 
tion," alleging  that  the  words  stricken  were 
inserted  in  lieu  of  the  correct  name  of  the 
corporation  by  mistake  and  were  a  mere  ac- 
cidental misnomer.  This  amendment  was 
allowed  over  the  objection  of  the  W.  B. 
Caldwell  Company;  and  the  court  thereupon 
overruled  the  motion  to  dismiss  the  plain- 
tiff's proceedings,  based  upon  the  grounds 
above  indicated.  The  defendant  then  made 
an  oral  motion  to  dismiss  the  proceedings, 
upon  the  ground  that  the  "court  had  not 
acquired  Jurisdiction  In  rem  »ov«r  any  prop- 
erty belonging  to  the  defendant,  and  that 
the  defendant  had  not,  by  Its  filing  of  a 
bond  to  dissolve  the  garnishment,  or  by 
pleading  without  reservation  to  the  merits, 
or  otherwise,  voluntarily  submitted  itself  to 
the  Jurisdiction  of  the  court,  and  personal 
service  had  not  been  perfected  on  said  de- 
fendant." This  motion  the  court  sustained 
by  dismissing  the  entire  attachment  proceed- 
ing, including  the  declaration  in  attachment. 
The  plaintiff  thereupon  excepted  and  sued 
out  a  writ  of  error.  No  cross-bill  of  ex- 
ceptions was  filed  by  the  defendant 

li.  M.  Rambo  and  Pope  &  Bennet,  for 
plaintiff  In  error.  Pottle  &  Glessner,  for 
defendant  In  error. 

^ISH,  C.  J.  (after  stating  the  facts  as 
above).  The  question  whether  the  court 
erred  in  allowing  the  amendment  to  the  plaln- 
tlfTs  proceedings,  by  which  the  words  "W. 
E.  Caldwell  Co.,  a  corporation,"  were  insert- 
ed in  lieu  of  the  words  "W.  E.  Caldwell  & 
Co."  wherever  the  latter  occurred.  Is  not 
before  this  court,  as  no  exception  to  this 
ruling  was  taken.  For  a  like  reason  the 
overruling  of  the  "special  appearance"  mo- 
tion to  dismiss  is  not  before  us.  This  last- 
mentioned  ruling,  of  course,  naturally  fol- 
lowed the  other,  as  after  the  amendment 
was  allowed  the  proceedings  were  clearly 
ajgalnst  the  W.  E.  Caldwell  Company  as  a 
corporation.  We  must  treat  the  case,  there- 
fore, as  if  the  proceedings  were  originally 
against  the  W.  E.  Caldwell  Company,  a 
foreign  corporation.  So  treating  it,  did  the 
court  err  in  sustaining  the  defendant's  oral 
motion  to  dismiss  the  entire  proceedings, 
upon  the  grounds  that  the  court  had  acquir- 


ed no  jurisdiction  in  rem  over  any  property 
belonging  to  the  defendant,  and  nothing  had 
occurred  by  which  the  court  had  acquired 
Jurisdiction  to  render  a  personal  or  gen- 
eral Judgment  against  the  defendant?  The 
Judgment  of  the  court  was  partly  right  and 
partly  wrong.  As  to  the  attachment  and  gar- 
nishment proceeding,  It  was  right;  as  to 
the  declaration  in  attachment  it  was  wrong. 
The  untraversed  answer  of  the  garnishee 
showed  that  at  the  time  of  the  service  of 
the  summons  of  garnishment  he,  as  an 
individual,  owed  nothing  to  the  defendant  in 
attachment,  the  W.  Bi  Caldwell  Company, 
a  nonresident  corporation,  and  had  nothing 
in  his  hands  belonging  to  tl^at  corporation, 
and  had  not  since  such  service  become  In- 
debted to  that  company  or  received  any  of 
its  property  or  effects;  but  that  as  trustee 
in  bankruptcy  of  the  estate  of  T.  A.  Bailey 
he  had  in  his  hands  $5,000,  the  net  proceeds 
of  certain  lumber,  which  had  come  into  his 
possession  as  such  trustee,  and  which  he  had 
sold  under  an  order  of  the  referee  In  bank- 
ruptcy, which  directed  him  to  make  such 
sale  and  to  pay  over  the  net  proceeds  there- 
of to  the  W.  B.  Oaldwell  Company.  The 
general  rule  is  that  while  property  or  money 
is  in  custodia  legis,  the  officer  holding  it  is 
the  mere  hand  of  the  court;  his  possession 
is  the  possession  of  the  court;  to  Interfere 
with  bis  possession  is  to  Invade  the  juris- 
diction of  the  court  Itself;  and  an  officer 
so  situated  Is  bound  by  the  orders  and  Judg- 
ments of  the  court  whose  mere  agent  he 
is,  and  he  can  make  no  disposition  of  such 
money  or  property  without  the  consent  of 
his  own  court,  express  or  Implied.  Among 
the  legal  custodians  to  whom  these  princi- 
ples have  been  applied  are  trustees  or  as- 
signees in  bankruptcy.  Rood  on  Garnishment, 
§  27,  and  citations.  It  has  been  so  held  in 
Georgia  in  regard  to  receivers.  Zorn  v. 
Wheatley,  61  Ga.  437  (2),  441;  Lowe  v. 
Stephens,  66  Ga.  607;  Fountain  v.  Mills,  111 
Ga.  122,  36  S.  B  428;  Fulghum  v.  Williams 
Co.,  114  Ga.  643,  647,  40  S.  B  695,  1  L.  R- 
A.  (N.  S.)  1055,  88  Am.  St.  Rep.  48.  It  has 
been  held  that  even  after  the  bill  has  been 
dismissed  the  receiver  is  still  the  officer  of 
the  court  and  not  subject  to  garnishment 
Field  V.  Jones,  11  Ga.  413. 

It  is  contended,  however,  in  the  present 
case  that,'  Inasmuch  as  the  order  of  the  ref- 
eree directed  the  trustee  to  pay  over  the 
net  proceeds  of  the  sale  to  the  W.  B.  Oald- 
well Company,  it  was  thereby  segregated 
and  became  a  direct  Indebtedness  or  amount 
due  to  that  company,  and  hence  was  subject 
to  garnishment  by  Its  creditor.  If  a  gar- 
nishment is  served,  a  Judgment  rendered  up- 
on it  against  the  garnishee  must  be  upon  it 
either  against  him  in  his  individual  capacity 
or  in  his  official  capacity,  either  against  his 
personal  funds  or  against  the  funds  in  b's 
hands  as  trustee.  This  was  not  a  transac- 
tion  between   James   individually   nnd   the 
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Caldwell  Company,  nor  an  indlYldiial  indebt- 
edness by  him  to  that  company,  even  though 
the  company  might  have  a  right  to  proceed 
against  him  if  be  failed  to  pay  it  in  accord- 
ance with  the  order  of  the  court;  for  such 
right  would  arise  out  of  the  fact  that  he 
had  not  carried  out  such  order.  The  gar- 
nishment recognizes  the  action  of  the  court 
ordering  the  sale  and  the  payment,  of  the 
net  proceeds  as  a  valid  order  and  is  founded 
upon  it  Without  that  order  there  would 
have  been  no  sale  and  consequently  no  pro- 
ceeds to  pay.  The  garnishment  proceeding, 
therefore,  is  necessarily  against  the  trustee 
in  his  representative  capacity,  and  is  an 
effort  to  subject  funds  which  he  holds  in 
that  capacity  under  an  order  of  the  referee 
or  bankrupt  court.  That  court  has  exclu- 
sive jurisdiction  in  fiiatters  of  bankruptcy; 
the  state  court  has  none.  In  the  regular 
order  of  proceedings,  after  distribution  has 
been  made,  the  bankrupt  will  seek  a  dis- 
charge, and  the  trustee,  upon  filing  his  re- 
port and  account  and  vouchers,  will  also 
apply  for  a  discharge.  The  court  of  bank* 
ruptcy  will  hardly  grant  him  a  discharge 
from  his  trust  so  long  as  he  had  money  in 
his  hands  arising  under  an  order  of  the 
court,  not  finally  paid  out  or  disposed  of  as 
the  court  had  directed.  If  a  state  court 
could  garnishee  a  trustee  in  bankruptcy,  to 
catch  funds  in  his  hands'  which  had  been 
ordered  paid  by  the  court  to  which  he  was  di- 
rectly amenable,  but  which  he  had  not  ac- 
tually paid  out,  and  could  compel  him  to 
withhold  the  payment,  regardless  of  the  or- 
der of  the  court  of  bankruptcy,  it  will  be 
readily  perceived  that  confusion  and  con- 
flicts of  jurisdiction  would  at  once  arise, 
and  that  a  state  court,  by  means  of  a  gar- 
nishment, could  indefinitely  delay  the  final 
winding  up  of  the  matter  in  bankruptcy  and 
the  final  discharge  of  the  trustee.  It  has 
accordingly  been  held  that  a  garnishment 
wUl  not  lie  from  a  state  court  to  a  trustee 
or  assignee  in  bankruptcy,  to  catch  divi- 
dends which  have  been  declared  in  favor  of 
certain  creditors  or  the  amount  which  will 
be  going  to  them  under  a  composition.  In 
re  Cunningh-am  (Dist  Court  of  Iowa)  9  Cent 
Law  J.  208;  Loveland  on  Bankruptcy  (3d 
Ed.)  (  268,  p.  78&;  2  Bemington  on  Bank- 
ruptcy, g§  224,  225,  p.  1363.  As  the  garnish- 
ment, in  80  far  as  it  was  directed  to  and 
served  upon  James  as  trustee  in  bankruptcy 
of  the  estate  of  Bailey,  was  without  au- 
thority of  law  and  void,  and  in  so  far  as 
it  was  directed  to  and  served  upon  him  in 
his  individual  capacity  it  failed  to  reach 
and  fasten  upon  any  property  or  asset  be- 
longing to  the  defendant  no  lawful  levy  of 
the  attachment  was  made;  end  consequent- 
ly the  court  was  without  jurisdiction  of  the 
attachment  proceeding,  and  therefore  prop- 
erly dismissed  it 

The  error  which  the  court  committed  was 
in    also   dismissing  the  declaration   in   at- 


tachment. The  Civil  Code  of  1S05,  f  4575, 
declares:  "When  the  defendant  has  given 
bond  and  security,  as  provided  by  this  Code, 
or  when  he  has  appeared  and  made  defense 
by  himself  or  attorney  at  law,  or  when  he 
has  been  dted  to  appear,  as  provided  by 
this  Code,  the  Judgment  rendered  against 
him  in  such  case  shall  bind  all  his  property, 
and  shall  have  the  same  force  and  effect  as 
when  there  has  been  personal  service." 
Section  4557  provides  that  where  notice  in 
writing  has  been  given,  as  therein  provided, 
to  the  defendant  of  the  pendency  of  the  at- 
tachment and  the  proceedings  thereon,  "the 
judgment  rendered  upon  such  attachment 
shall  have  the  same  force  and  effect  as 
judgments  rendered  at  common  law;  and  no 
declaration  shall  be  dismissed  because  the 
attachment  may  have  been  dismissed  or  dis- 
continued, but  the  plaintiff  shall  be  entitled 
to  judgment  on  the  declaration  filed,  as  in 
other  cases  at  common  law,  upon  the  merits 
of  the  case."  These  two  sections  of  the 
Code  have  been  construed  together;  and  it 
has  *been  accordingly  held  that  under  their 
provisions^  although  the  attachment  may  be 
dismissed  because  of  its  invalidity,  still  the 
plaintiff  is  entitled  to  proceed  for  a  verdict 
and  a  general  Judgment  on  his  declaration^ 
if  the  defendant  has  appeared  and  made  de^ 
fense  (Joseph  v.  Stein,  52  Qa.  332  [2]),  or 
if  he  has  replevied  the  property  levied  upon 
under  the  attachment  (Camp  v.  Cahn,  53 
Qa.  558  [2]),  or  if  he  has  been  duly  cited  to 
appear  (McAndrew  v.  Irish  American  Nation- 
al Bank,  117  Ga.  610,  [2],  43  S.  B.  858.) 

In  the  present  case  the  defendant  filed  a 
general  demurrer  to  the  declaration  in  at- 
tachment. It  is  well  settled  that  the  filing 
of  a  general  demurrer  is  equivalent  to  plead- 
ing to  the  merits  of  the  case.  Lyons  v. 
Planters'  Bank,  86  Ga.  485  (1),  12  S.  E.  882, 
12  Li.  R.  a.  155;  Savannah  Ry.  Co.  v.  At- 
kinson, 94  Ga.  780,  21  S.  E.  1010;  Southern 
Ry.  Co.  V.  Ck>ok,  106  Ga.  451  (3),  32  S.  B. 
585;  Paulk  v.  Tanner,  106  Ga.  219  (1),  32 
S.  m  122;  Dykes  v.  Jones,  129  Ga.  99,  103, 
58  S.  E.  645. 

Counsel  for  defendant  in  error,  however, 
contend  that  the  demurrer  was  filed  sub- 
ject to  the  motion  for  which  the  defendant 
made  its  "special  appearance."  There  was 
no  express  reservation  to  this  effect  in  the 
demurrer;  but  admitting  that  the  demurrer 
was  so  filed,  and  that  being  so  filed,  it 
did  not  when  it  was  filed,  amount  to  plead- 
ing to  the  merits  or  to  appearing  and  mak- 
ing defense  in  the  case  made  by  the  declara- 
tion in  attachment;  still  when  this  written 
motion  to  dismiss  was  overruled  by  the 
court,  and  no  exception  was  taken  by  the 
defendant  to  this  ruling,  the  general  demur- 
rer stood  permanently  uncovered;  it  was 
stripped  of  the  protection  afforded  by  the 
motion  under  cover  of  which  it  was  made 
and  thenceforth  stood  as  the  equivalent  of 
a  plea   to   the  merits  without  reservatioo. 
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Eoing  made  subject  to  the  final  determina- 
tion of  the  motion  to  dismiiss  which  preced- 
ed it,  and  this  motion  having  beeia  flnelly 
decided  against  the  defendant,  the  demur- 
rer was,  of  course,  no  longer  subject  to  this 
motion.  In  other  words,  the  demurrer  was 
made  for  the  purpose  of  being  considered  in 
the  event  that  the  precedent  motion  to  dis- 
miss should  be  overruled,  and,  when  this 
motion  was  overruled,  the  demurrer  stood  as 
unconditional  pleading  in  the  case. 

Judgment  reversed.    AU  the  Justices  con- 
cur. 


034  Qa.  670 

ALEXANDER  v.  BARRETT  et  al. 
(Supreme  Court  of  Georgia.     June  24,  1010.) 

(SyllabuB  Inf  ik9  Court.) 

1.  New  Trial  (|  138*)— Dismissal  of  Motion 
— Obouwds. 

The  fact  that  service  of  the  motion  for  a 
new  trial  and  the  rule  nisi  upon  the  opposite 
party  was  made,  not  by  an  officer,  but  oy  the 
movant,  is  not  a  valid  ground  for  a  dismissal 
of  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  276,  280;    Dec.  Dig.  S  Ida*] 

2.  New  Tbial  (§  159*)— Dismissal  of  Motion 
— Gbounds. 

Retention  by  the  trial  Judge  of  a  motion  for 
a  new  trial  for  more  than  90  days  after  the 
hearing  before  passing  upon  the  same  will  not 
work  a  dismissal  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  315 ;  Dec.  Dig.  {  155.*] 

&  New  Tbial  (|  132*)— Pbooebdinqs  to  Ob- 
tain—Appboval  OF  Brief  of  Evidence.. 
Where  an  application  for  a  new  trial  was 
made,  and  an  ox^er  was  duly  passed,  in  whidi 
it  was  provided  that  "movant  is  allowed  until 
the  bearing  of  the  motion,  whenever  that  shall 
be,  to  amend  and  perfect  the  motion  and  to  pre- 
pare for  approval  and  file  a  brief  of  the  evidence 
In  said  case,"  and  where  at  the  time  of  the 
hearing  the  movant  submitted  a  brief  of  the  evi- 
dence, it  was  within  the  power  of  the  judge  to 
approve  the  brief;  and,  he  having  done  so,  it 
was  not  error  to  refuse  to  dismiss  the  motion  for 
a  new  trial  on  the  ground  that  no  approved 
Drief  of  evidence  had  been  filed.  Malsby  v. 
Young,  104  Oa.  205,  80  S.  B.  854. 

[£3d.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  t  275 ;   Dec.  Dig.  1  132.*] 

4.  Motions  (|  56*)— Entbt  of  Obdeb  Nunc 
Pbo  Tunc— Appboval  of  Bbief  of  Evi- 
dence. 

Where  the  judge,  having  before  him  the 
brief  of  evidence  as  submitted  on  the  hearing  of 
the  motion  for  a  new  trial,  approved  the  same 
AS  correct  and  granted  the  new  trial,  but  failed 
to  enter  the  order  approving  the  brief  of  evi- 
dence, it  was  competent  for  liim  subsequently, 
and  before  the  bill  of  exceptions  was  sued  out, 
to  pass  an  order  reciting  that  the  brief  of  evi- 
dence "was  approved  January  4,  1909,"  that  be- 
ing the  date  upon  which  the  motion  for  new 
trial  was  passed  upon,  and  that  "this  order  is 
made  now  for  then.^'  Such  nunc  pro  tunc  order 
bad  the  effect  of  an  approval  duly  entered  before 
passing  upon  the  motion  for  a  new  trial. 

[EM.    Note.— For   other    cases,    see    Motions, 
Cent.  Dig.  |  «?;   Dec.  Dig.  S  5a*] 


5.  Review  on  Appeal. 

The  evidence  not  requiring  the  verdict  aa 
rendered,  the  first  grant  of  a  new  trial  will  not 
be  disturbed. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  S.  Pendleton,  Judge. 

Action  between  Mary  Alexander  and  V.  M. 
Barrett  and  others.  From  the  Judgment,  Al- 
exander brings  error.    Affirmed. 

Robert  "U  Rodgers,  for  plaintiff  in  error. 
Virgil  Jones,  for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


(184  oa.  778^ 
FIDELITY  PRODUCE  CO.  v.  PERDUE. 

(Supreme  Court  of  Georgia.     July  18,  1910.) 

(SyllaUiM  hy  the  Court,) 

1.  Bankbuptct    (S    398*)  —  Recbivbbs -.Ap- 
pointment—Right  TO  Remedy. 

Where,  in  equitable  proceedings  to  obtain 
injunctive  relief  and  the  appoiotment  of  a  re- 
ceiver to  take  charge  of  funds  which  had  been 
set  apart  to  the  banlcrupt  under  his  claim  .of 
homestead,  and  for  a  judgment  in  rem  against 
the  same,  the  petitioner  asserted  the  right  to 
subject  the  funds  to  his  demand  on  the  ground 
that  the  notes  which  were  the  basis  of  the  same 
contained  a  waiver  of  homestead,  and  the  debt- 
or, against  whom  the  proceedings  were  insti- 
tuted, in  his  answer  set  up  that  another  credit- 
or held  a  mortgage  which  constituted  a  lien  up- 
on the  funds  in  question,  tbe  mortgage  being 
for  a  greater  amount  than  tbe  funds  mvolvea 
in  the  controversy,  and  where  the  Uenholder 
filed  an  intervention  setting  up  the  fact  of  the 
existence  of  the  lien  by  mortgage  in  his  favor, 
and  the  priority  of  the  lien  thus  set  up  was  not 
disputed,  as  appears  from  the  pleadings  and 
evidence  in  the  case,  a  denial  of  a  judgment  In 
rem  (that  is,  to  subject  the  funds  to  tbe  demand 
of  the  petitioner),  and  of  the  injunctive  relief 
and  the  receivership,  necessarily  resulted,  al- 
though in  his  intervention  the  lienholder  did  not 
pray  for  a  decree  subjecting  the  funds  to  his 
lien,  or  for  other  affirmative  equitable  relief. 
Collins  V.  Myers  &  Marcus,  68  Ga.  530;  Barn- 
well V.  Woflord,  67  6a.  50;  Atlanta  Brewing 
&  Ice  Co.  V.  Bluthenthal  &  Bickart,  101  Ga. 
541,  28  S.  E.  1003. 

[Ed,  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  S  308.*] 

2.  Receivers    ((    89*)— Appointment— Scope 
OF  Inquiry. 

The  intervention,  having  been  filed  before 
the  hearing  and  allowed  by  the  court,  was  prop- 
erly before  the  court  for  consideration,  although 
not  formally  served  upon  tbe  petitioner;  the 
latter  having  notice  thereof  upon  the  hearing 
and  making  no  motion  for  a  continuance  or  a 
postponement  in  order  to  procure  evidence  with 
whidi  to  contest  the  allegations  of  the  inter- 
vention. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  I  39.*1 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  the  Fidelity  Produce  Company 
against  A.  L.  Perdue.  Judgment  for  de- 
fendant, and  plaintiff  brings  ef ror.    Affirmed. 


•For  otter  cues  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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while  crossing  the  car  track,  In  her  effort  to 
reach  the  usual  place  for  boarding  the  car, 
she  was  struck  and  killed  by  the  car.  At 
the  trial  two  witnesses  testified  that  they 
witnessed  the  fatal  injury— the  son  of  the  de- 
ceased and  a  passenger  upon  the  car.  Ac- 
cording to  the  son's  version  of  the  occur- 
rence, he  and  his  mother  left  their  home  and 
were  proceeding  up  Pine  street,  when  he  ob- 
served thd  car  Just  beyond  Willow  street. 
At  that  time  he  and  his  mother  were  about 
20  yards  from  the  car  tracks.  The  South 
Decatiur  line  is  double-tracked.  He  observed 
the  car,  and  estimated  (on  the  trial)  that  it 
was  running  at  about  the  same  speed  at 
which  it  was  running  at  the  time  it  struck 
his  mother,  25  miles  per  hour.  He  ran 
across  the  track  in  advance  of  the  rapidly 
approaching  car,  passing  over  the  track  as 
the  car  was  about  60  yards  away,  and  as  he 
crossed  the  track  he  waved  his  hand  in  sig- 
nal Just  as  the  car  passed.  His  mother  was 
following  him,  and  he  saw  her  Just  as  he 
waved  at  the  car.  She  was  then  north  of 
the  south  track — ^in  between  the  tracks — and 
was  struck  Just  as  she  stepped  over  the  first 
rail  of  the  north  track.  The  passenger  testi* 
fled  that  he  was  on  the  front  seat  of  the  car, 
and  he  noticed  that  the  motorman,  In  ap- 
proaching Pine  street,  *'had  what  we  call  the 
power  on  full,"  and  did  not  check  the  speed 
of  his  car.  He  saw  the  deceased  and  her  son 
when  the  car  was  between  200  and  800  feet 
from  the  crossing,  and  they  were  about  50 
feet  from  the  track.  They  were  running, 
and  when  the  car  was  from  100  to  200  feet 
from  the  crossing,  and  the  deceased  was  in 
about  fifteen  feet  of  the  tracks,  he  thrice  ex- 
claimed in  a  loud  tone,  "Stop  this  car!*' 
The  son  had  crossed  the  track  when  he  call- 
ed to  the  motorman  to  stop  the  car.  He  did 
not  know  that  the  motorman  heard  him. 
The  deceased  was  wearing  an  old-fashioned 
sunbonnet,  and  the  witness  did  not  see  her 
look  towards  the  car  as  it  approached  the 
crossing.  The  evidence  was  sufficient  to  au- 
thorize an  inference  of  negligence  on  the 
part  of  the  defendant's  agent. 

The  next  question  Is  whether  the  deceased 
was  so  clearly  guilty  of  a  want  of  ordinary 
care,  by  the  exercise  of  which  she  could 
have  avoided  the  Injury,  as  to  authorize  a 
nonsuit  The  injury  was  done  by  an  electric 
car  running  through  the  streets  and  suburbs 
of  Atlanta.  Such  a  car  stops  at  numerous 
points,  at  short  intervals  apart,  to  take  on 
passengers.  It  Is  not  altogether  like  a  train 
propelled  by  steam,  which  only  stops  at  cer- 
tain stations.  From  the  nature  of  the  busi- 
ness and  the  frequency  of  the  stops,  and 
from  the  fact  that  its  purpose  is  to  transport 
passengers  in  dens^  populated  communi- 
ties, electric  street  cars  are  equipped  so  as 
to  stop  readily,  to  meet  the  requirements  of 
the  character  of  the  business  in  which  they 


are  engaged.  The  place  of  thB  Injury  was  a 
crossing  of  a  street  or  a  public  road.  It  was 
a  custom  to  stop  when  signaled.  The  son  of 
the  deceased  ran  toward  the  place  where  it 
was  usual  to  board  the  car,  closely  followed 
by  his  mother.  He  ran  across  the  track  to 
the  side  where  it  was  customary  to  give  the 
signal  to  stop  the  car  for  the  purpose  of 
boarding  it  The  mother  was  following  the 
son,  and  was  wearing  a  sunbonnet.  It  does 
not  appear  that  she  actually  saw  the  rapid- 
ly approaching  car.  At  one  point  In  the 
son's  testimony  he  said  he  saw  the  car  wheu 
he  crossed  the  track,  and  it  was  about  60 
yards  distant.  Other  evidence  indicated  that 
It  might  have  been  even  further.  After 
crossing  the  track,  he  at  once  signaled  for 
the  car  to  stop;  but  it  did  not  do  so.  It 
passed  directly  after  he  gave  the  signal,  and 
Just  as  the  deceased  stepped  on  the  track  it 
struck  her.  Considering  the  character  of  the 
car,  the  fact  that  the  son  and  bis  mother 
could  have  been  seen  approaching  the  track, 
that  he  got  across  and  gave  a  signal  for  the 
car  to  stop,  and  that  she  was  wearing  a  sun- 
bonnet, which  might  have  to  some  extent  in- 
terfered with  her  seeing  the  near  approach 
or  speed  of  the  car,  we  think  it  should  have 
been  left  for  the  Jury  to  say  whether  she 
was  so  wanting  in  the  use  of  ordinary  care  Id 
stepping  on  the  track,  or  in  not  stopping, 
rather  than  to  have  determined  it  as  a  mat- 
ter of  law.  Whether  she  thought  the  car 
could  and  would  be  stopped  In  obedience  to 
her  son's  signal  before  reaching  the  place 
where  she  attempted  to  cross,  and,  if  so, 
whether  she  was  wanting  in  ordinary  care, 
or  whether  she  merely  attempted  to  outrun 
the  street  car  and  knowingly  sought  to  cross 
directly  in  front  of  It  whether  she  was 
guilty  of  a  want  of  ordinary  care,  would  bet- 
ter be  left  to  the  determination  of  the  Jury 
under  the  evidence. 

Judgment  reversed.    All  the  Justices  con- 
cur* 


(U4  Oa.  779) 
HUIiL  V.  WATKINS  et  al. 

(Supreme  Oourt  of  Georgia.     July  IS,  1910.) 

(8yllahu9  hv  the  Court.) 

EXBCUTOBS  AND  Administbatobs  ((  844^— 
Applioatiow  to  Sell  Land— Claim  Afti- 
davit-^ubisdiction  op  supebiob  coubt. 
Where  an  administrator  advertises  that  it  is 
his  Intention  to  apply  for  leave  to  sell  any  real 
estate  as  the  property  of  his  Intestate,  and  an 
affidavit  is  filed  under  the  provisions  of  section 
4630  of  the  Civil  Code  of  1805,  before  the  or- 
der is  passed  granting  leave  to  sell,  and  the 
claim  affidavit  so  filed  is  duly  transmitted  to 
the  superior  court  of  the  county  where  the 
property  Is  situated,  that  court  has  Jurisdiction, 
under  the  Issue  made  up  as  prescribed  In  the 
Code  section  last  referred  to^  to  try  the  "right 
of  property,'*  and  the  issue  submitted  on  the 
trial  should  not  be  so  restricted  as  to  determine 
the  single  question  as  to  whether  the  property 
is  held  adversely  to  the  administrator,  but,  nn« 
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der  the  issae  made  tro  under  the  circumstances 
stated  above,  the  ri^ht  of  the  administrator  to 
haye  an  order  planting  leave  to  sell  and  the 
necessity  for  auch  an  order  should  be  determin- 
ed, as  well  as  whether  the  property  is  held  ad- 
versely to  the  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  1442,  1443; 
Dec.  Dig.  §  344.*] 

Error  from  Superior  Court,  Clarke  Coun- 
ty;   C  H.  Brand,  Judge. 

J.  L.  Hull,  admlnlatrator  of  M.  G.  Wat- 
kins,  advertised  his  intent  to  apply  for  leave 
to  sell  realty  alleged  to  belong  to  the  estate, 
and  Lizzie  Watkins  and  others  filed  a  claim 
asserting  title  to  the  property.  There  was  a 
directed  verdict  for  claimants^  and  the  ad* 
ministrator  brings  error.    Reversed. 

Hull,  as  administrator  of  M.  G.  Watkins, 
deceased^  having  advertised  in  the  official 
gazette  of  .Clarke  county  that  It  was  his  in- 
tention, as  administrator  as  aforesaid,  ^  to 
apply  to  the  court  of  ordinary  at  the  Janu- 
ary term,  1008,  for  leave  to  sell  certain  real 
estate,  which,  as  he  claimed,  belonged  to 
the  estate  of  the  said  Watkins,  Lizzie  Wat- 
kins, in  her  own  behalf  and  as  agent  of  her 
sisters.  Charity  Watkins,  Sarah  Watkins, 
and  Margaret  Watkins,  filed  a  daim,  as- 
serting title  to  the  property.  On  the  trial 
T-  W.  Mabry  testified:  "I  know  the  land 
In  question  in  this  case.  M.  G.  Watkins  was 
in  possession  of  said  land  at  the  time  of 
his  death,  which  I  think  occurred  in  1891. 
Since  that  time  his  children,  the  claimants, 
or  some  of  them,  have  been  In  possession, 
and  are  still  in  possession.  T.  G.  Watkins 
was  a  son  of  M.  G.  Watkins,  and  married 
my  daughter.  T.  G. -Watkins  died  in  October, 
1906,  leaving  no  children,  but  leaving  a  wife, 
and  she  died  a  few  days  afterwards  during 
the  same  month.*'  J.  L.  Hull  testified:  **Am 
the  administrator  of  M.  G.  Watkins,  there 
are  debts  existing  against  M.  G.  Watkins, 
of  which  I  have  been  given  notice.  Dr.  I. 
H.  Gobs  holds  a  note  for  $51,  less  a  credit 
of  $19.  This  credit  wag  paid  by  T.  G.  Wat- 
kins, and  his  estate  holds  that  claim  against 
the  estate  of  M.  G.  Watkins.  There  is  no 
other  property  out  of  which  to  pay  these 
debts  belonging  to  the  estate  of  M.  G.  Wat- 
kins, except  the  land,  for  which  an  order 
has  been  applied  to  sell,  and  which  is  in- 
volved in  this  claim  case.  I  have  never 
been  in  actual  possession  of  the  land  in  ques- 
tion, nor  have  I  ever  taken  possession,  or 
demanded  it  I  was  appointed  administra- 
tor some  time  in  1907,  and  made  applica- 
tion for  order  to  sell  land  now  in  question." 
Tlie  foregoing  is  all  of  the  evidence  appear- 
ing in  the  record.  The  judge  directed  a  ver- 
dict in  favor  of  the  claimants.  Judgment 
was  entered  that  the  property  in  dispute 
was  not  subject  to  sale  by  the  administra- 
tor. He  excepted  to  the  refusal  of  a  new 
trtal. 


John  J.  Strickland  and  J.  L.  Hull,  for 
plaintiff  in  error.  Geo.  C.  Thomas  and  Cobb 
&  Erwin,  for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
Civ.  Code  1895,  {  4030,  provides  that,  "when 
an  executor,  administrator,  guardian,  or  oth- 
er trustee  shall  advertise  that  it  is  his  in- 
tention to  apply  for  leave  to  sell  any  real 
estate  as  the  property  of  his  testator,  in- 
testate, ward,  or  cestui  que  trust,  or  having 
obtained  such  order,  it  may  be  lawful  for 
any  person  claiming  such  real  estate,  either 
by  himself,  his  agent,  or  attorney,  to  file 
in  the  court  of  ordinary  an  affidavit  claiming 
said  property,  a  copy  whereof  shall  be  served 
on  such  executor,  administrator,  guardian 
or  trustee,  as  the  case  may  be,  previous  to 
the  day  of  sale."  Under  the  provisions  of 
this  section  the  children  of  the  administra- 
tor's intestate,  before  the  order  was  obtain- 
ed for  leave  to  sell  the  land  in  controversy 
which  the  administrator  was  seeking  to  ob- 
tain, filed  in  the  court  of  ordinary  an  affi- 
davit claiming  the  property,  and,  as  requir- 
ed by  law,  the  ordinary  transmitted  the 
claim  affidavit  to  the  next  term  of  the  su- 
perior court  of  the  county  where  the  land 
is  situated,  and  the  issue  was  there  made 
up  in  the  same  manner  as  in  the  trial  of 
claims  to  property  levied  on  by  execution, 
following  the  directions  relative  to  the  mak- 
ing of  such  issue  laid  down  in  Civ.  Code, 
§  4631.  The  section  last  referr^  to  pro- 
vides that,  when  the  issue  has  been  made 
up  as  prescribed,  "the  right  of  property  shall 
there  be  tried."  If  the  claim  had  been  filed 
after  the  granting  of  an  order  conferring 
upon  the  administrator  the  right  to  sell,  the 
only  question  to  be  tried  under  the  issue, 
according  ta  the  decision  in  the  case  of  Hall 
V.  Armour,  68  Ga.-  449,  would  have  been 
whether  or  not  the  property  was  subject 
to  sale;  and  in  case  it  should  appear  that 
some  one  held  adversely  to  the  administra- 
tor a  verdict  for  the  claimant  would  nec- 
essarily result  But  we  are  of  the  opinion 
that  where  parties  shown  to  be  In  posses- 
sion of  the  property  decide  to  contest  the 
right  of  the  administrator  to  an  order  grant- 
ing leave  to  sell  in  limine,  and  before  the 
passing  of  such  order  in  the  court  of  ordi- 
nary, the  right  to  have  an  order  granting 
leave  to  sell,  and  the  necessity  for  such  an  or- 
der, as  well  as  whether  the  property  is 
held  adversely  to  the  administrator,  can  be 
contested  and  settled.  When  evidence  was 
introduced  showing  that  M.  G.  Watkins 
died  in  possession  of  the  land  sought. to  be 
sold,  that  the  persons  in  p(^ssession  were 
heirs  of  the  deceased,  that  there  were  debts 
of  the  estate  still  unpaid,  and  that  there 
was  no  other  property  than  that  involved 
in  this  controversy  with  which  to  pay  the 
same,  a  prima  fade  case  was  made  entitling 
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the  adminlfitrator  to  the  order  which  he  was 
aeeking  to  obtain. 

We  think  the  "rights  of  property"  between 
the  persons  engaged  in  this  controversy  can 
all  be  settled  in  the  superior  court,  which 
has  ample  jurisdiction  to  determine  the 
questions  that  may  arise  in  this  case.  Those 
questions  relate  to  the  right  of  the  admin- 
istrator to  an  order  for  the  sale  of  the  land 
which  he  was  seeking  to  obtain,  to  the  title 
to  the  property  in  controversy,  and  the  right 
of  the  claimants  to  hold  it  as  against  the 
representative  of  the  estate  of  their  deceas- 
ed father.  And  inasmuch  as  the  statute  pro- 
vides that  the  issue  between  the  adminis- 
trator and  the  claimants  in  this  case  is  to 
be  tried  as  other  claim  cases,  we  see  no 
reason  why,  by  an  equitable  amendment  to 
the  Joinder  of  issue,  in  aid  of  the  proceed- 
ings upon  the  part  of  the  administrator  as 
they  stood  at  the  time  of  the  trial,  the  ad- 
ministrator might  not  set  up  his  right  to 
recover  the  property  for  the  purpose  of  bring- 
ing the  same  to  sale,  where  the  prima  facie 
right  to  an  order  for  the  sale  of  the  proper- 
ty in  this  cause  is  not  overcome  by  evidence 
In  favor  of  the  claimants'  right  to  retain 
possession.  And  should  such  an  amendment 
be  filed,  all  questions  springing  out  of  pro- 
ceedings to  bring  the  property  to  sale,  and 
the  claim  filed  in  resistance  thereto,  could 
be  adjudicated  in  one  proceeding,  thereby 
saving  the  heavy  expense  Incident  to  an  in* 
dependent  action  to  oust  the  persons  in  pos- 
session of  the  property  after  the  right  to 
an  order  granting  leave  to  sell  had  been  es* 
tabllshed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

LUMPKIN,  J.  I  concur  in  the  judgment 
of  reversal.  But  I  think  that  attention 
should  be  called  to  the  two  cases  of  Hall  v. 
Armour,  68  Ga.  449,  and  Head  v.  Driver,  79 
Ga.  179,  8  S.  E.  621.  The  decision  in  the 
former  case  has  never  been  reviewed. 
Whether  it  is  in  accord  with  section  4631 
of  the  Civil  Oode  or  not,  that  case  arose 
under  a  daim  interposed  after  an  order  of 
sale  had  been  granted,  and  it  appeared  that 
the  persons  in  possession  held,  not  as  heirs 
of  the  intestate,  but  as  purchasers  claiming 
under  a  conveyance.  In  the  second  case 
above  cited,  it  was  held  that,  "prior  to  the 
Code,  it  was  not  absolutely  settled  whether 
an  administrator  could  recover  in  ejectment 
against  an  heir  at  law  without  first  obtain- 
ing an  order  for  sale  from  the  ordinary. 
Under  the  Code,  It  is  the  better  practice,  if 
it  is  not  indispensable,  to  obtain  such  order." 
See,  also,  Luttrell  v.  Whitehead,  121  Ga. 
703,  49  S.  E.  691,  where  it  was  said  that  the 
order  was  necessary.  The  difference  be- 
tween the  cases  first  cited  is  apparent  In 
the  case  at  bar  the  administrator  Is  apply- 
ing for  an  order  to  sell.    If  he  should,  either 


as  better  practice  or  as  matter  of  necessity, 
obtain  an  order  for  sale  before  recovering 
possession  from  the  heirs,  and  if  he  cannot 
obtain  an  order  for  sale  if  the  heirs  are  in 
possession,  he  is  between  the  horns  of  a 
legal  dilemma.  The  law  does  not  place  him 
in  such  a  position.  He  is  entitled  to  the 
order  of  sale,  under  the  evidence  in  the  rec- 
ord. 

(184  Ga.  7S3) 
GUINN  et  aL*v.  TAYLOR. 
(Supreme  Court  of  Georgia.     July  13,  1910.) 

(Syllabus  hy  the  Court,) 

Wills    (|    637*)— Constbuction  —  Iittbbbsts 

Cbeateo. 

A  will  devising  certain  property  contained 
the  following  provisions:  "Item  Third.  I  will 
and  bequeath  to  my  beloved  daughter,  Martha 
Scott  Guinn  and  her  children  bom  and  to  be 
bom,  all  of  my  property,  real  and  personal, 
that  may  belong  to  me  at  the  time  of  my  death. 
The  income  of  all  such  property  to  be  for  the 
use  and  benefit  of  my  said  daughter,  Martha 
Scott  Guinn,  formerly  Martha  Scott  Abrahams. 
Said  income  to  be  used  by  her  without  liabiU* 
ty  to  account  to  her  said  children  for  her  ben- 
efit and  that  of  her  said  children  and  to  be  free 
from  all  debts  of  Robert  J.  Guinn,  her  hus- 
band ;  neither  is  said  income  to  be  sold  for  any 
debts  of  the  said  Martha  Scott  Guinn  except 
any  surplus  which  may  remain  after  a  support 
has  first  been  allowed  for  her  and  her  said  chil- 
dreu.  Neither  shall  any  part  of  the  property 
outside  of  the  income  be  sold  for  the  debts  of 
the  said  Martha  Scott  Guinp.  In  case  of 
death  of  any  of  the  children  of  the  said  Martha 
Scott  Guinn,  without  issue  living  at  that  time* 
then  the  part  going  to  such  child  shall  imme^ 
diately  vest  in  the  survivor  or  survivors  in 
equal  shares."  Item  4  provided  for  the  ap- 
pointment of  a  trustee  for  Martha  Scott  Guinn 
and  her  children,  to  preserve  the  corpus  and 
to  pay  over  to  Martha  Scott  Guinn  the  income 
from  the  property,  and  provided  that,  with  the 
consent  in  writing  of  the  trustee  and  the  or- 
dinary, the  property  might  be  sold  publicly  or 
privately,  the  proceeds  thereof  to  be  reinvested 
"upon  like  uses  and  purposes."  "Item  Fifth. 
Upon  the  death  of  my  daughter,  Martha  Scott 
Guinn,  it  is  my  will  that  all  the  property  with 
its  income  if  any  be  equally  divided,  share  and 
share  alike,  between  the  children  of  the  said 
Martha  Scott  Guinn,  then  living.  If  anv  of 
the  children  of  Martha  Scott  Guinn  should  die 
before  her  death,  without  children,  then  the 
part  of  such  deceased  child  or  children  shall  go 
to  the  survivors,  but  should  any  of  the  children 
of  Martha  Scott  Guinn  be  dead  at  the  time  of 
the  death  of  Martha  Scott  Guinn  and  leave  a 
child  or  children,  they  to  stand  in  the  place  of 
deceased  parent."  Item  6  provided  that  the 
trastee  "soall  appropriate  each  year  from  the 
proceeds  of  my  estate  a  sum  sufficiently  to  keep 
the  graves  of  my  husband  and  myself  In  good 
condition."  The  wife  of  the  plaintiff  was  one 
of  four  children  of  Martha  Scott  Guinn,  all  of 
whom  survived  her.  The  plaintiff  claims  an  in- 
terest in  the  property  as  heir  of  his  wife. 
Held: 

Constraing  in  connection  with  each  other  the 
items  of  the  will  above  named,  it  was  the  in- 
tention of  the  testator  to  hold  the  property  to- 
gether until  the  death  of  Martha  Scott  Guinn, 
with  a  proviso  that,  in  the  event  of  the  death 
of  any  of  her  cliildren  in  her  lifetime,  the  in- 
terest devised  to  such  child  was  to  go  to  the 
"survivors,"  but  at  the  death  of  Martha  Scotr 
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QninB  the  property  was  to  be  divided  and  yest 
absolutely  in  the  persons  then  entitled,  namely, 
one  share  to  each  of  her  children  then  living, 
and  one  share  per  stirpes  to  the  surviving  chil- 
dren of  any  child  of  Martha  Scott  Guinn  who 
died  during  her  lifetime.  The  wife  of  the  plain- 
tiff, having  survived  her  mother,  Martha  Scott 
Guinn,  took  a  vested  interest  in  the  property, 
which  would  descend  by  inheritance  to  her 
heirs. 

(a)  The  plaintifl,  as  sole  heir  of  his  wife, 
having  petitioned  the  court  for  a  partition  of 
property  conveyed  by  the  will,  it  was  proper  to 
overrule  a  demurrer  to  the  petition  setting  up 
the  contention  that  the  plaintiff  under  the  will 
referred  to  was  not  entitled  to  any  interest  in 
■uch  property  as  heir  of  his  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1519 ;  Dec.  Dig.  {  637.*] 

Error  from  Superior  Court,  Troup  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  by  C.  I.  Taylor  against  J.  W.  Guion 
and  others.  A  demurrer  to  the  petition  was 
overruled,  and  defendants  bring  error.  Af- 
firmed. 

H.  A.  Hall,  for  plaintiffs  In  error.  E.  R. 
Bradfleld,  Jr.,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Ga.  699) 

SHIPPEN  BROS.  LUMBER  CO.  T. 
ELLIOTT,  Mayor,  et  al. 

(Supreme  Court  of  Georgia.    June  29,  1910.) 
(8yllahu»  hy  the  Court.) 

1.  Statutes  <fi  188*)— AMiwDincNT— Titles. 

The  act  approved  October  21,  1891  (2  Acts 
1890-91,  p.  898),  entitled  ''An  act  to  amend  the 
charter  of  the  town  of  Ellijay,  in  the  county  of 
Gilmer,  and  to  confer  certain  powers  therein 
named,"  is  not  violative  of  the  provisions  of 
article  3,  J  7,  par.  17,  of  the  Constituti(m  (Civ. 
Code  1895,  §  5779),  on  the  ground  that  the  act 
failed  to  sufficiently  designate  the  previous  acts 
of  the  General  Assembly  which  constituted  the 
charter  of  the  town  of  Ellijay.  Puckett  v. 
Young,  112  Ga.  57a  87  a  E.  880;  Town  of 
Poulan  V.  Atlantic  Coast  Une  R,  Co.,  123  Ga. 
606,  51  S.  E.  657 ;  Burge  v.  Mangum,  134  Ga. 
,  67  S.  B.  857. 

[£)d.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  §§  205,  206 ;    Dec.  Dig.  (  138.*] 

2.  Taxation  (§  314^)— Assessment— Power  op 
MuNiciPALiTT— Statutory  Provisions. 

The  provisions  of  the  act  of  the  General 
Assembly,  approved  October  16,  1891  (1  Acts 
1890-91,  p.  281 ;  Pol.  Code  1895,  f  717),  "that 
the  mayor  and  council  of  each  town  or  city  are 
authorized,  at  their  option,  to  elect  three  free- 
holders residing  in  the  town  or  city,  as  assess- 
ors, who  shall  value  and  assess  all  tne  property 
within  the  said  town  or  city  liable  for  taxa- 
tion,'* it  is  to  be  construed  as  cumulative,  con- 
ferring upon  the  municipalities  the  option  of 
assessing  property  for  taxation  through  the 
agency  of  appointed  freeholders,  but  does  not 
preclude  an  assessment  through  other  agencies 
provided  by  law. 

[Ed.    Note!— For   other  cases,   see  Taxation, 
Dec.  Dig.  I  314.*) 

8.  Constitutional  Law  (§  284*)— Due  Pro- 
cess or  Law. 

In  so  far  as  the  charter  of  the  town  of 
Ellijay  (2  Acts  1890-91,  p.  900,  §  10),  purports 


to  authorize  the  mayor  and  council  to  assess 
or  raise  the  valuation  of  any  unretumed  prop- 
erty to  its  true  market  value,  it  is  violative  of 
the  due  process  clause  of  the  Constitution  of  the 
United  States,  and  of  the  similar  clause  of  the 
Constitution  of  the  state  of  Georgia,  because 
no  provision  is  made  which  a'ffords  the  owner 
of  any  unretumed  property  a  hearing  on  the 
question  of  its  valne. 

(a)  It  is  unnecessary  to  deal  with  other  ques- 
tions which  relate  exclusively  to  the  exercise  of 
discretion  by  the  judge. 

[EjA.  Note. — ^For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  f§  893-896;    Dec  Dig.  § 

Bvans,  P.  J.,  dissenting  In  part 

Ehrror  from  Superior  Court,  Gilmer  Coun- 
ty;   N.  A.  Morris,  Judge. 

Action  by  the  Shlppen  Bros.  Lumber  Com- 
pany against  J.  H.  Elliott,  Mayor,  and  oth- 
ers. Judgment  for  defendants^  and  plaintiff 
brings  error.    Reversed. 

Thos.  A.  Brown,  f<>r  plaintiff  In  error.  A. 
H.  Burtz  and  D.  W.  Blair,  for  defendants  In 
error. 


ATKINSON,  J.  1-2.  The  rulings  announc- 
ed in  the  first  and  second  headnotes  do  not 
require  elaboration. 

3.  The  plaintiff  was  a  taxpayer  in  the  town 
of  Ellijay.  It  omitted  to  return  its  property 
for  taxes  for  the  year  1909.  The  mayor  and 
council,  after  giving  notice  and  a  hearing, 
assessed  the  property  at  a  stated  value  for 
the  purpose  of  taxation.  Execution  issued 
for  the  amount  of  the  taxes  based  on  the  as- 
sessed value,  and  suit  was  brought  to  enjoin 
the  enforcement  of  the  execution.  It  was 
contended  that  the  mayor  and  council  were 
without  authority  to  assess  the  value  of  the 
property.  The  charter  of  the  town  of  Elli- 
jay contained  the  following:  "Sec.  X.  Be  It 
further  enacted,  that  the  marshal  of  said 
town  shall  receive  the  return  of  property, 
both  real  and  personal,  and  shall  lay  the 
same  bdTore  the  mayor  and  council  before 
an  assessment  has  been  made;  that  when 
any  person  or  corporation  fails  or  refuses  to 
return  its  property  for  taxation,  or  when 
property  is  returned  below  its  true  market 
value,  the  mayor  and  council  may  assess  or 
raise  the  valuation  of  any  property  to  its  true 
market  value."  Acts  1890-91,  vol.  2,  p.  900. 
It  was  alleged  that  section  10  was  unconsti- 
tutional, because  it  violated  the  due  process 
clause  as  embodied  in  the  Constitution  of 
the  United  States  (Civ.  Code  1895,  §  6030), 
and  of  the  Constitution  of  the  state  of  Geor- 
gia (Civ.  Code  1895,  S  5700),  it  being  substan- 
tially the  same  in  each  of  the  Constitutions. 
The  attack  upon  the  constitutionality  of  this 
provision  of  the  charter  was  based  upon  the 
ground  that  there  was  no  provision  made 
which  afforded  a  hearing  to  a  taxpayer  in 
the  matter  of  fixing  the  value  at  which  his 
unretumed  property  should  be  taxed.  The 
town  of  Ellijay  was  incorporated  by  the  act 
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approved  August  16,  1883  (Acts  1882-88,  p. 
297),  and  Its  charter  was  subsequently  amend- 
ed at  several  different  times.  Acts  18S7,  p. 
584;  Acts  1889,  p.  1078;  Acts  1890-91,  p. 
898.  Section  10  of  the  act  of  1891,  which  Is 
attacked  as  being  unconstitutional,  when  con- 
sidered In  connection  with  all  of  the  provi- 
sions of  the  charter  as  contained  In  the  act 
Incorporating  the  town  of  Ellijay  and  the 
several  amending  acts  above  mentioned,  in 
so  far  as  It  relates  to  the  ascertainment  of 
values  of  unretumed  property  for  taxation, 
does  not  contemplate  the  conferring  of  power 
iipon  the  mayor  and  council  to  provide  by  or- 
dinance for  the  ascertainment  of  the  value  of 
unreturned  property,  but  professes  to  be  a 
complete  act  within  itself  and  to  make  final 
disposition  of  the  matter  by  conferring  upon 
the  mayor  and  council  directly  the  power  to  as- 
sess the  value,  and  makes  no  provision  which 
affords  the  taxpayer  a  hearing  as  to  the  value 
of  property  to  be  assessed,  but  the  assessment 
by  the  mayor  and  council  Is  contemplated  to 
be  final  and  binding.  It  thus  appears  that 
the  question  before  us  is  different  from  what 
it  might  be  if  the  charter  provided  authority 
to  assess  the  value  of  property,  and  express- 
ly conferred  power  upon  the  municipality  to 
adopt  ordinances  providing  for  the  ascertain- 
ment of  values,  and  ordinances  were  In  fact 
adopted  which  provided  for  notice  and  a 
hearing  to  the  taxpayer.  In  the  case  of  City 
Council  of  Augusta  v.  King,  115  Ga.  454,  41 
S.  E.  661,  it  was  said:  "A  legislative  act 
which  undertakes  to  empower  a  city  council 
to  collect  'all  sums  that  may  be  assessed  by 
said  city  council,  or  its  authority,  against 
each  and  every  improved  lot  lying  on  any 
street  in  [the  city],  through  which  the  pipes 
of  the  [city]  waterworks  may  pass,'  Is  un- 
constitutional when  it  makes  no  provision  for 
fixing  the  amount  of  the  assessment  for 
which  it  provides,  with  relation  either  to  the 
cost  thereof  or  the  benefits  to  the  property 
owners  interested,  nor  for  notice  to  them, 
nor  for  giving  them  any  hearing  with  respect 
to  the  reasonableness  or  Justness  of  such 
assessments.  See  Acts  1887,  p.  568.  An  act 
of  this  nature,  with  such  omissions,  is  vio- 
lative of  article  1,  {  1,  par.  3,  of  the  Constitu- 
tion, which  provides  that  'No  person  shall  be 
deprived  of  ♦  •  •  property  except  by 
due  process  of  law.' "  In  the  case  of  Savan- 
nah, Florida  &  Western  R.  Oo.  v.  Mayor  and 
Aldermen  of  the  City  of  Savannah,  96  Ga. 
680,  23  S.  B.  847,  it  was  said:  "That  the 
charter  of  a  city  provides  for  the  appoint- 
ment by  the  mayor  and  aldermen  of  free- 
holders to  assess  the  damages  sustained  by 
lotowners  in  consequence  of  the  opening  or 
extension  of  any  street,  with  power  to  the 
mayor  and  aldermen  to  enforce  the  award  or 
decision  of  these  assessors,  without  provid- 
ing for  notice  of  any  kind  to  such  lotowners 
as  to  these  matters,  would  not  render  the 
charter  violative  of  the  constitutional  pro- 
hibition against  depriving  persons  of  their 


property  without  due  process  of  law,  If  the 
charter  made  any  provision  for  such  notice  to 
lotowners  as  would  allow  them  an  opportuni- 
ty to  be  heard  with  reference  to  the  amount  of 
the  compensation  to  be  paid  them  before  such 
assessments  should  become  finally  binding 
and  conclusive  upon  them.  •  ♦  ♦  In  the 
absence  of  any  provision  whatever  for  sudi 
notice  in  a  city  charter,  it  is  unconstitutional 
in  the  respect  above  indicated."  In  each  of 
the  foregoing  cases  there  was  statutory  pow- 
er conferred  upon  the  municipality  to  do  the 
thing  attempted ;  but  in  each  instance,  as  is 
true  with  the  statute  creating  the  charter  of 
the  town  of  Ellijay,  there  was  an  omission  to 
provide  for  a  hearing  to  the  property  own- 
er, and  the  law  was  held  to  be  unconsti- 
tutional. The  property  owner  is  entitled 
to  a  hearing  at  some  time  before  the  as- 
sessment of  the  value  of  his  property  be- 
comes finally  binding,  and  a  statute  which 
attempts  to  authorize  an  assessment  when 
the  law  does  not  afford  him  such  a  hear- 
ing, will  be  declared  unconstitutional.  Cen- 
tral of  Georgia  R.  Co.  v.  Wright,  207  U. 
S.  127,  28  Sup.  Ct.  47,  52  L.  Ed.  134.  See, 
also,  cases  cited  In  8  Oyc.  1108.  It  will  not 
suffice  that  he  may  have  been  afforded  a 
hearing  as  a  matter  of  grace;  where  he  is 
entitled  to  a  hearing,  it  is  essential  that  the 
law  should  afford  it  to  him  as  a  matter  of 
right  Security  Trust  Co.  v.  City  of  Lexing- 
ton, 203  U.  S.  323,  27  Sup.  Ct  87,  51  L.  Ed. 
204.  See,  also,  Process  of  Law,  by  McGehee, 
c.  2,  p.  82;  Gray  on  Limitation  of  Taxing 
Power  and  Public  Indebtedness,  S  1165,  p. 
579.  Under  a  proper  construction  of  the 
charter  of  the  town  of  EUlJay,  the  mayor  and 
council  would  have  complied  with  its  terms 
with  reference  to  the  assessment  of  unretum- 
ed property  for  taxation  without  giving  any 
hearing  whatever,  or  passing  any  ordinance 
on  the  subject;  and  tne  hearing  which  they 
gave  the  plaintiff  in  error  was  given  purely 
as  a  matter  of  grace.  After  construing  the 
charter  of  the  town  of  Ellijay  as  an  effort 
to  confer  power  upon  the  mayor  and  council 
to  assess  the  value  without  also  making  pro- 
vision which  afforded  the  property  owner  a 
hearing,  we  have  considered  whether  the 
plaintiff  in  error  might  not  have  been  entitled 
to  a  hearing  in  a  court  of  equity,  and  thus 
to  have  upheld  the  constitutionality  of  sec- 
tion 10  of  the  charter ;  but  under  the  reason- 
ing in  the  case  of  the  City  of  Augusta  v. 
Pearce,  79  Ga.  98,  4  S.  B.  104,  we  have  con- 
cluded that  as  to  the  question  of  the  asc^- 
tainment  of  mere  value  equity  will  not  af- 
ford a  hearing,  and  we  can  discover  no 
ground  upon  which  to  defend  the  constlta- 
tionality  of  section  10  of  the  diarter  as 
against  the  attack  made  upon  it  As  it  was 
unconstitutional,  all  the  proceedings  under 
it  were  necessarily  void,  and  the  court  ought 
to  have  granted  the  injunction.  Having 
reached  this  conclusion,  it  is  ttnnecessary  to 
deal  with  other  questions  In  the  case  wUch 
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depended  entirely  upon  tbe  discretion  of  the 
judge. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

BVANS»  P.  J.  I  concur  In  the  judgment, 
but  dissent  from  the  conclusion  of  the  ma- 
jority that  section  10  of  the  amended  charter 
of  the  town  of  ElUJay  was  Intended  to  he 
an  exhaustive  scheme  for  the  assessment  of 
property  for  taxation  in  that  municipality. 
It  Is  not  usual,  and  Indeed  not  desirable,  that 
a  municipal  charter  should  be  burdened  with 
all  the  details  for  exercising  the  various  pow- 
ers conferred  upon  the  municipality  or  any 
of  Its  officers  by  the  Legislature.  When  the 
power  to  do  certain  acts  Is  conferred  upon 
the  mayor  and  council  by  the  municipal  char- 
ter, but  the  particular  mode  of  exercising 
the  power  is  not  prescribed,  this  may  be  done 
by  ordinance.  Section  10  bears  internal  ev- 
idence that  the  Legislature  did  not  contem- 
plate that  they  were  inhibiting  the  municipal- 
ity from  providing  the  mode  of  exercising  the 
power  given  to  the  municipality  relative  to 
the  assessment  of  taxes.  It  is  not  provided 
when  the  tax  returns  shall  be  made  to  the 
marshal,  nor  the  form  or  manner  in  which 
they  shall  be  made,  nor  is  the  machinery  pro- 
vided for  the  assessment  of  property  of  de- 
linquent taxpayers.  I  do  not  think  that  the 
provision  in  the  charter  should  be  held  to 
be  self -executing,  and  a  denial  of  the  right 
of  the  municipality  to  provide  by  ordinance 
a  constitutional  mode  of  assessment,  so  as 
to  render  the  charter  provision  unconstitu- 
tional ;  but  rather  should  it  be  construed  as 
authorizing  the  municipality  to  carry  into 
effect  the  power  conferred  by  the  charter  by 
adopting  proper  and  legal  by-laws  or  ordi- 
nances providing  for  the  assessment  of  prop- 
erty. It  does  not  appear  in  the  record,  how- 
ever, that  the  municipality  has  adopted  any 
by-law  to  carry  into  effect  the  charter  pro- 
vision; and  for  this  reason  I  concur  in  the 
judgment,  but  dissent  from  so  much  of  the 
opinion  as  holds  section  10  to  be  unconstitu- 
tional. 

(184  Oa.  704) 

PAVLOSKI  V.  KLASSING  et  al. 
(Supreme  Coart  of  Georgia.    Jane  29,  1910.) 

(SyUabus  hy  the  Court.) 

1.  PuEADiivo  (§  248^)  —  Amendkbnt  —  New 
Cause  of  Aotion. 

The  former  husband  of  one  of  the  defend- 
ants broi^ht  suit  against  her  and  her  present 
husband,  alleging  in  the  original  petition,  filed 
December  24,  1907,  that  in  1889  and  1890  de- 
scribed lots  of  land  were  conveyed  to  the  plain- 
tiff, of  which  he  was  in  possession  up  to  De- 
cember ^,  1901,  when  defendants  took  posses- 
sion of  the  lands  "under  some  pretended  but 
frandulent  and  unlawful  claim,  •  *  •  and 
have  since  over  the  protest"  of  the  plaintiff  held 
such  possession,  and  that,  after  plaintiff  ob- 
tained title  to  the  lands,  he  conveyed  the  same 
to  his  brothers,  who  on  December  3,  1907.  con- 


veyed the  lands  to  plaintiff.  Plaintiff  nrayed 
for  a  recovery  of  the  lands,  and  "especially  for 
any  and  all  such  orders,  judgments,  and  decrees 
as  may  be  consistent  with  law  and  equity  in 
such  cases  made  and  provided."  The  plaintiff 
offered  an  amendment  to  the  petition,  alleging 
that  upon  the  false  and  fraudulent  representa- 
tions of  his  former  wife  that,  if  he  would  have 
his  brothers  to  make  her  a  deed  to  the  lands, 
she  (who  was  then  living  separate  from  him) 
would  immediately  return  to  him  and  live  with 
him  as  his  wife  "so  long  as  they  both  might 
live,"  plaintiff  had  his  brothers  (who  held  from 
him  a  deed  to  the  land  to  secure  a  debt  which 
had  been  paid)  to  make  her  a  deed  on  July  13, 
1895^  under  which  she  claimed  title  to  the 
land.  She  returned  to  the  plaintiff's  home 
July  24,  1895,  but  slept  in  a  separate  room, 
and  refused  to  cohabit  with  the  plaintiff,  and 
left  him  on  August  20, 1895,  and  thereafter  mar- 
ried her  present  husband.  Her  promise  to  live 
with  the  nlalntiff  as  his  wife  was  falsely  and 
fraudulently  made  for  tbe  purpose  of  procuring 
the  deed  made  to  her.  In  the  amendment  the 
plaintiff  prayed  for  a  cancellation  of  such  deed. 
Held:  (1)  Such  amendment  was  allowable,  and 
was  not  subject  to  the  objection  that  it  added 
a  new  and  distinct  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  680-709 ;   Dec.  Dig.  (  24&»] 

2.  Evidence  (§§  418,  419*)— Parol  Evidenos 
—Varying  Written  Contract— Bxpuliw- 
ZNo  (Consideration  for  Deed. 

The  petition  as  amended  sought  to  set 
aside  the  deed  to  the  wife  because  of  its  having 
been  procured  by  her  fraud,  and  was  not  subject 
to  demurrer  on  the  ground  "that  said  petition 
as  amended  is  an  attempt  to  add  by  parol  to 
the  terms  of  a  written  mstrument,  to  wit,  an 
attempt  to  add  to  the  terms  of  an  uncondition- 
al deed,  by  parol,  a  condition  that  it  was  to 
be  effective  only  in  the  event  that  the  defendant 
lived  with  the  plaintiff  as  his  wife.'' 

(a)  Though  the  deed  recited  a  consideration  of 
$1,^00,  it  could  be  shown  by  parol  that  the  real 
consideration  was  as  alleged  m  the  amendment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1912-1928;  Dec  Dig.  |S  413, 
419.*] 

3.  Cancellation  of  Instrtjmentb  (§  34»)— 
RiouT  TO  Relief— Stjfpiciency  of  Petition 
—Laches. 

The  time  during  which  the  plaintiff  was  in 
peaceable  possession  of  the  lands  should  not  be 
counted  against  him  In  determining  whether  or 
not  he  was  barred  by  lapse  of  time  from  invok- 
ing the  aid  of  a  court  of  equity  in  having  the 
deed  to  his  wife  canceled. 

(a)  The  plaintiff  having  sought  by  equitable 
proceedings  to  have  the  deed  set  aside  within 
seven  years  from  the  time  he  lost  possession  of 
the  property  and  she  took  possession,  his  right 
to  ask  a  court  of  equity  to  set  aside  the  deed 
is  not  barred  by  his  own  laches. 

(b)  Upon  proof  of  the  allegations  of  the  peti- 
tion as  amended  that  the  former  wife  of  the 
plaintiff  procured  the  deed  by  fraud  as  alleged, 
the  plaintiff  is  entitled  to  have  the  deed  can- 
celed. The  petition  as  amended  set  forth  a  good 
cause  of  action,  and  was  not  subject  to  general 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  IS  49-^ ;  Dec  Dig. 
«34.»] 

Error  from  Superior  Oourt,  Floyd  (bounty; 
Moses  Wright,  Judge. 

Action  by  Frank  Pavloski  against  Julius 
Klasslng  and  others.  Judgment  of  dismissal, 
and  plaintiff  brings  error.    Reversed. 
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Frank  Copeland  and  Hal  Wright,  for  plain- 
tiff In  error.  Nat  Harris  and  Dean  &  Dean, 
for  defendants  in  error. 

HOLDBN,  J.  On  December  24,  1907,  the 
plaintiff  brought  suit  against  his  former  wife 
and  her  present  husband  to  recover  described 
tracts  of  land,  making  in  his  original  peti- 
tion substantially  the  following  allegations: 
The  plaintiff  acquired  title  to  part  of  the 
land  In  1889  and  to  the  rest  in  1890.  He  sub- 
sequently conveyed  it  to  his  brothers,  who 
on  December  3,  1907,  conveyed  it  back  to  the 
plaintiff,  who  Is  now  the  owner  in  fee,  and 
entitled  to  its  possession,  control,  and  use. 
On  and  prior  to  December  25,  1901,  he  was 
in  possession  of  the  land.  On  or  about  that 
date  the  defendants  "took  possession  of  said 
lands  ♦  ♦  •  under  some  pretended,  but 
fraudulent  and  unlawful,  claim,  and  without 
any  legal  right  or  legal  authority  whatever, 
and  have  since  over  the  protest  of  this  peti- 
tioner held  the  possession  of  said  land  against 
petitioner's  right,  claim,  and  title,  and  are  now 
in  possession  of  the  same  under  some  pre- 
tended but  unlawful  and  fraudulent  claim, 
and  refuse  to  deliver  to  petitioner  the  pos- 
session thereof."  The  plaintiff  prayed  for  a 
recovery  of  the  property  and  mesne  profits, 
and  "especially  for  any  and  all  such  orders, 
Judgments,  and  decrees  as  may  be  consistent 
with  law  and  equity  in  such  cases  made  and 
provided."  Amendments  were  offered,  mak- 
ing substantially  the  following  allegations: 
On  July  13,  1895,  the  plaintiff  had  his  broth- 
ers to  make  to  the  defendant,  who  was  for- 
merly the  wife  of  the  plaintiff,  a  deed  to  the 
lands,  under  which  she  claims  title  thereto. 
This  deed  recites  a  consideration  of  $1,500, 
but  the  only  consideration  thereof  was  the 
promise  of  the  defendant,  who  was  at  that 
time  his  wife  and  living  apart  from  him,  that 
she  would  "immediately  return  to  live  with 
petitioner  as  his  wife  so  long  as  they  might 
live."  This  deed  was  secured  by  her  falsely 
and  fraudulently  representing  to  the  plaintiff 
that,  If  he  would  have  the  same  made,  she 
would  "again  and  Immediately  resume  her 
place  in  plaintiff's  family  as  his  wife,  and 
would  continue  so  to  live  with  him  so  long 
as  they  both  might  live ;  that  plaintiff  believ- 
ed and  acted  on  said  statement,  promises,  and 
contract,  and,  acting  on  the  same  in  good 
faith  for  said  consideration,  was  misled,  de- 
frauded, and  deceived  by  the  said  Henrietta, 
in  this:  that  instead  of  resuming  her  place 
as  plaintiff's  wife,  except  for  a  short  while 
as  a  pretense  in  order  to  obtain  said  land 
agreement,  she  declined  and  refused  to  do  so, 
although  plaintiff  offered  and  was  anxious  to 
accept  her  back  as  his  wife,  and  she  refused 
to  return,  and  soon  after  married  to  her  pres- 
ent husband."  She  came  back  to  live  with 
the  plaintiff  on  July  24,  1895,  and  lived  with 
him  until  August  20,  1895,  "and  during  said 
time  refused  to  cohabit  with  plaintiff  as  his 
wife,  but  slept  in  a  separate  room  from 
plaintiff,  and  refused  to  treat  him  as  her  hus- 


band, and  plaintiff  charges  that  said  Henri- 
etta's only  purpose  was  to  secure  his  prop- 
erty, •  •  ♦ »'  and  "to  fraudulently  secure 
said  deed,"  and  plaintiff  was  thereby  "Injur- 
ed, wronged,  cheated,  and  deceived  and  de- 
frauded." Plaintiff  prayed  for  a  cancellation 
of  the  deed,  and  that  the  title  to  the  land  be 
declared  to  be  in  him  as  against  the  defend- 
ants in  the  original  petition  and  his  brothers, 
whom  he  prayed  to  be  made  parties  defend- 
ant, and  who,  by  an  order  of  the  court,  were 
made  parties  defendant  At  the  time  the 
brothers  of  the  plaintiff  made  the  deed  to  hia 
former  wife,  they  held  title  to  the  land  to 
secure  a  debt,  which  had  then  been  paid.  The 
two  brothers  who  were  made  parties'  defend- 
ant acknowledged  service,  but  filed  no  de- 
fense. The  defendant  Julius  Klasslng  offered 
a  disclaimer,  and  the  other  defendant,  who 
was  formerly  the  wife  of  the  plaintiff,  filed 
a  demurrer.  To  the  order  of  the  court  sus- 
taining this  demurrer  the  plaintiff  excepted. 
1.  One  of  the  grounds  of  the  demurrer, 
which  was  filed  during  the  term  of  the  court 
at  which  the  amendments  were  offered,  was 
as  follows :  "That  said  petition  as  amended 
is  a  separate  and  distinct  cause  of  action 
from  that  originally  filed  by  plaintiff;  the  pe- 
tition as  originally  filed  having  been  a  com- 
mon-law action  for  the  recovery  of  possession 
of  land,  together  with  mesne  profits,  and  the 
petition  as  amended  being  an  equitable  pro- 
ceeding to  set  aside  and  cancel  a  deed  for 
fraud."  Under  the  record  In  this  case,  we 
think  it  proper  to  treat  both  of  the  amend- 
ments as  having  been  allowed  by  the  court 
without  objection.  Whether  or  not  the  ques- 
tion as  to  whether  the  amendments  added  a 
new  cause  of  action  was  properly  raised  by 
the  demurrer  need  not  be  considered,  as  the 
amendments  offered  no  new  cause  of  action 
and  were  allowable.  The  plaintiff  in  his  orig- 
inal petition  stated  that  the  defendants  held 
the  lands  "under  some  pretended  but  fraud- 
ulent and  unlawful  claim"  of  title,  and  pray- 
ed for  a  recovery  of  the  lands,  "and  especial- 
ly for  any  and  all  such  orders,  Judgments, 
and  decrees  as  may  be  consistent  with  law 
and  equity  in  such  cases  made  and  provided." 
The  allegations  in  the  amendment  set  forth 
the  deed  under  which  the  defendants  claimed 
title  to  the  land,  and  alleged  that  it  was  pro- 
cured by  fraud,  and  asked  a  cancellation  of 
the  same.  This  did  not  add.  any  new  cause 
of  action  to  that  originally  brought  The  ob- 
ject of  the  original  petition  was  to  maintain 
title  to  and  obtain  possession  of  the  lands 
sued  for.  By  the  amendments  the  same  re- 
sult was  sought,  the  plaintiff  seeking,  in  fur- 
therance of  that  purpose,  to  set  aside,  as  hav- 
ing been  procured  by  fraud,  this  deed  which 
he  caused  his  brothers  to  make  to  the  main 
defendant  The  gist  of  the  original  petition 
was  that  the  plaintiff  was  the  rightful  own- 
er of  the  lands  sued  for,  and  that  the  defend- 
ants were  holding  them  under  a  pretended 
but  fraudulent  and  unlawful  claim.  The 
amendments  specified  that  the  alleged  fraud- 
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ulent  cUlm  was  baaed  on  a  deed  which  the 
defendant,  who  was  formerly  the  wife  of  the 
plaintiff,  had  obtained  by  fraud,  and  sought 
a  cancellation  of  this  deed  in  the  suit  for  a 
recovery  of  the  possession  of  the  land  sued 
for  in  the  original  petition.  Amendments  of 
this  nature  did  not  add  a  new  cause  of  ac- 
tion, and  were  permissible.  Jordan  y.  Downs, 
118  Ga.  544,  45  S.  E.  439;  Bridger  ▼.  Ex- 
change Bank,  126  Ga.  821,  56  S.  E.  97,  8  L.  R. 
A.  (N.  S.)  4133;  Brice  v.  Sheffield,  121  Ga.  216, 
48  S.  E.  925. 

2.  Two  of  the  grounds  of  demurrer  w^re 
as  follows:  "(7)  That  said  i)etitlon,  as 
amended,  is  an  attempt  to  add,  by  parol,  to 
the  terms  of  a  written  Instrument,  to  wit,  an 
attempt  to  add  to  the  terms  of  an  uncondition- 
al deed,  by  parol,  a  condition  that  it  was  to 
be  effective  only  in  the  event  that  defendant 
lived  with  plaintiff  as  hla  wife.  (8)  That 
said  petition  as  amended  should  be  dismissed 
upon  the  ground  that  such  condition  cannot 
be  Ingrafted  on  said  deed,  it  appearing  that 
there  was  no  intention  to  incorporate  such 
condition  in  the  deed."  There  is  no  merit  in 
either  of  these  grounds  of  the  demurrer.  The 
consideration  of  the  deed  could  be  inquired 
into,  and,  although  it  recited  a  consideration 
of  $1,500,  the  plaintiff  had  a  right  to  show 
that  he  had  his  brothers  to  make  the  deed  to 
Lib  wife  in  consideration  of  her  living  with 
him,  and  could  show  that  it  was  procured  by 
fraud  on  the  part  of  the  wife.  There  was  no 
effort  to  add  any  condition  to  the  deed  or  to 
change  the  terms  thereof. 

3.  One  of  the  grounds  of  the  demurrer  was 
that  plaintiff's  right  to  recover  the  land  and 
caiicel  the  deed  was  barred  because  of  hlB 
own  laches.  We  think  that  the  petition,  prop- 
erly construed,  means  that  from  the  time  the 
•brothers  of  the  plaintiff  made  his  wife  a  deed 
on  July  13,  1895,  up  to  December  25,  1901, 
the  plaintiff  was  in  possession  of  the  land, 
and  that  the  possession  of  the  land  by  his 
wife  and  her  second  husband  never  began  un- 
til December  25,  1901.  The  brothers  of  the 
plaintiff  made  him  a  deed  to  the  property  on 
December  3,  1907,  and  this  suit  was  filed  on 
December  24,  1907.  We  do  not  think  the  eq- 
uitable right  of  the  plaintiff  to  have  the  deed 
canceled  was  barred  by  laches  on  his  part. 
Twelve  years  had  elapsed  between  the  date 
of  the  execution  of  the  deed  to  the  wife  of  the 
plaintiff  which  It  was  sought  to  cancel  and 
the  time  the  suit  was  filed,  but  only  about 
six  years  intervened  between  the  time  the 
possession  of  the  land  by  the  plaintiff  ceased 
and  the  time  of  the  filing  of  the  suit  Ought 
the  time  during  which  the  plaintiff  was  in 
possession  of  the  property  to  be  counted 
against  him,  in  determining  whether  or  not 
his  right  to  have  the  deed  cancelled  is  barred 
by  his  delay  in  undertaking  to  assert  such 
tight?  We  think  not  In  18  Am.  &  Eng.  Enc. 
Law,  124,  it  is  said :  *The  owner  of  the  le- 
gA\  title  in  possession  may  lie  by  until  his 
poflsesslon  la  invaded  or  his  title  attacked, 
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before  taking  steps  to  vindicate  his  right" 
On  page  125  of  this  work  the  following  lan- 
guage is  used:  "But,  when  the  plaintiff  is 
out  of  possession,  it  would  appear  that  the 
defense  of  laches  is  available.  *  *  * 
Laches  will  not  be  imputed  to  one  in  peace- 
able possession  of  property  for  delay  in  re- 
sorting to  a  court  of  equity  to  establish  his 
right  to  the  legal  title."  In  this  connection, 
see  Pierce  v.  Middle  Georgia  Land  Co.,  131 
Ga.  99,  102,  103,  61  S.  E.  1114;  5  Pomeroy's 
Eq.  Jur.  I  83,  p.  58.  Conceding  that  the 
plaintiff;  while  in  possession  of  the  property 
from  the  time  the  deed  to  Ills  wife  was  made, 
or  from  the  time  his  wife  left  his  home  soon 
thereafter,  which  possession  continued  to  De- 
cember 25,  1901,  had  the  right  to  apply  to  a 
court  of  equity  to  have  the  deed  canceled,  we 
do  not  think  his  failure  to  do  so  can  be  con- 
sidered against  liim,  under  the  facts  of  this 
case.  In  determining  whether  or  not  he  was 
barred  by  lapse  of  time  from  asserting  his 
right  to  have  the  deed  canceled.  He  was  in 
possession  of  the  property  and  enjoying  the 
benefits  of  it,  and  his  failure  to  assert  such 
rights  before  his  iMSseesion  and  enjoyment  of 
the  benefits  of  the  property  were  disturbed 
should  not  be  considered  against  him  in  de- 
termining whether  or  not  by  lapse  of  time 
he  had  lost  the  right  to  have  the  deed  from 
his  brothers  to  his  wife  canceled  in  a  suit  for 
that  purpose  filed  after  he  lost  possession. 
The  only  time  that  should  be  counted  against 
the  plaintiff  is  that  intervening  between  the 
date  when  his  wife  and  her  husband  took  pos- 
session of  the  property  on  December  25,  1901, 
and  the  date  when  this  suit  was  filed  on  De- 
cember 24,  1907,  which  was  six  years.  There 
is  in  this  state  no  statute  of  limitations  bar- 
ring the  right  of  the  owner' of  land  to  sue  for 
a  recovery  of  it,  though  another  in  adverse 
possession  for  seven  years  or  more  under 
color  of  title  may  acquire  a  prescriptive  title 
which  would  be  the  superior  title.  The  anal- 
ogy of  the  law  is  followed  in  courts  of  equi- 
ty ;  and,  as  the  plaintiff  sought  to  have  the 
deed  made  to  his  wife  canceled  within  a  less 
time  tnan  seven  years  after  he  lost  possession 
of  the  property,  we  do  not  think  he  was  bar- 
red by  the  lapse  of  time  from  asserting  such 
rights,  there  being  no  special  circumstances 
sufi^cient  to  authorize  a  departure  from  the 
general  rule  above  announced.  At  the  time 
the  plaintiff  brought  this  suit,  he  had  obtain- 
ed from  his  brothers  a  deed  to  the  land.  The 
allegations  of  the  petition  were  sufl9cient  to 
show  that  the  wife  of  the  plaintiff  by  fraud 
on  her  part  induced  the  plaintiff  to  have  bin 
brothers  execute  a  deed  to  her,  and  the  pet> 
tion  was  sufl^clent  to  withstand  a  general  de 
murrer.  Brown  v.  Doane,  86  Ga.  32,  12  S. 
E.  179,  11  L.  R.  A.  361.  The  court  committed 
error  in  sustaining  the  demurrer  and  dismiss- 
ing the  petition. 

Judgment  reversed.    All  the  Justices  <«>i>- 
cur. 
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(134  Ga.  680) 

WILSON  T.  GRANGER  &  LEWIS. 
(Supreme  Conrt  ot  (Georgia.     Jane  25»  1910.) 

(Syllabus  by  ike  Court.) 

1.  JuBT  (5  13*)— Right  to  Jubt  Tbiai>-Lb- 
GAi.  OB  Equitabus  Pbocbbdino— Agoount- 
ING — Exc£pnoN8  TO  Auditob's  Rbpobt. 

The  plaintiff  filed  a  petition  in  the  sn- 
'  peiior  court,  alleging  a  complicated  state  of 
facts,  including  the  tuning  up  by  the  defendants, 
for  her  benefit,  of  several  claims,  one  being 
transferred  at  less  than  the  full  amount  due  on 
it,  the  shipment  of  lumber  by  the  plaintiff  from 
a  sawmill  for  the  purpose  of  discharging  the 
indebtedness,  the  taking  possession  of  the  saw- 
mill and  operating  it  by  me  defendants,  the  sale 
of  the  property  by  them,  and  the  buying  of  a 
tract  of  timbered  land  b^  them,  taking  title 
in  their  names,  but  avowing  the  timber  to  be 
cut  and  used  at  the  plaintifiTs  mill.  It  was 
alleged  that  "said  matters  of  account,  being  of 
an  intricate  and  complicated  nature,  cannot  be 
adequately  and  properly  considered  in  a  court 
of  law^  and  it  is  necessary,  in  order  that  your 
petitioner  may  have  adequate  and  complete  re- 
lief, that  an  accounting  be  had  under  the  equi- 
table powers  of  the  court."  Discovery  was 
waived.  The  prayers  were  for  Judgment  for  an 
amount  which  was  alleged  to  be  due  from  the 
defendants  to  the  plaintiff,  that  an  auditor  be 
appointed  "to  prepare  an  accounting"  between 
the  parties,  and  for  process.  Two  amendments 
were  filed  to  the  petition,  which  referred  to  it 
as  "in  equity."  The  answer  of  the  defendants 
likewise  so  characterized  the  case,  as  did  also 
the  process  and  the  various  entries  on  the 
papers.  An  auditor  was  appointed,  who  filed  a 
report  adverse  to  the  contentions  of  the  plain- 
tiff. She  filed  exceptions.  At  the  hearing, 
counsel  for  plaintiff  contended  that  the  cause 
was  one  at  law,  and  that  the  plaintiff  was  en- 
titled to  a  jurv  trial  on  the  exceptions  of  fact 
,  to  the  auditor  s  report  as  matter  of  right,  in- 
stead of  treating  them  as  subject  to  be  approved 
or  disapproved  by  the  presiding  judge,  as  in 
cases  of  an  equitable  character.  Held,  that  such 
contention  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Jury»  Cent. 
Dig.  §i  35,  62 ;   Dec.  Dig.  {  13.*] 

2.  Review  on  Appeal. 

Upon  a  careful  consideration  of  the  audi- 
tor's report,  the  various  exceptions  filed  by  the 
plaintiff  thereto,  and  the  evidence,  it  is  held  that 
there  was  no  error  in  overruling  such  excep- 
tions and  sustaining  the  findings  of  the  auditor. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G,  Charlton,  Jadge. 

Action  by  Mrs.  L.  E.  Wilson  against  Gran- 
ger &  Lewis.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Afllrmed. 

Twiggs  &  Gazan,  for  plaintiff  in  error.  Os- 
borne &  Lawrence,  for  defendants  In  error. 

LUMPKTN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Oa.  874) 

GEORGIA    ft    FLORIDA    DEVELOPMENT 

CO.  V.  BUCK. 

(Supreme  Court  of  Georgia.     June  24,  1910.) 

(8yllahu9  by  the  Court.) 

1.  No  Misjoinder  of  Actions. 

The  petition  was  not  demurrable  on  the 
ground  that  there  was  a  misjoinder  of  causes  of 


action,   in  uniting  an   action  «z  delicto  with 
an  action  ez  contracto. 

2.  Vendor  and  Pttbohaseb  ({  65*)— Salx  or 
Land  by  Tract. 

A  deed  contained  the  following  descrip- 
tion: "Seven  thousand  five  hundred  and  seven- 
ty-eight acres,  more  or  less,  lying  and  being  in 
the  32d  Dist.  G.  M.,  Charlton  County,  Georgia, 
bounded  on  the  north  bv  Folkston  lands,  Ed 
ward  lands,  Cooner  lands,  and  lands  of  John 
Vickery,  east  by  Molette  lands  and  St  Marv^s 
river,  south  by  St  Mary's  river,  and  west  by 
Spanish  creek  and  lands  of  John  Wilson,  ex- 
cept so  much  of  the  above-descr]t>ed  land  as 
has  been  previously  sold,  which  has  been  de- 
ducted from  the  total  number  of  acres  included 
in  said  boundary."  A  petition  was  filed,  seeking 
a  reformation  of  such  deed,  alleging  a  deficiency 
in  the  number  of  acres,  and  seeking  to  recover 
on  the  warranty  contained  in  the  deed  for  such 
deficiency.  The  plaintiff  alleged  *'that  during 
the  negotiations  preceding  the  actual  sale,  and 
at  the  time  of  making  the  sale,  and  at  the  time 
of  executing  and  delivering  the  deed,  it  was  the 
understanding  of  both  parties  thereto  that  the 
boundaries  in  the  deed  described  a  tract  or  body 
of  land  containing  about  10,000  acres,  and  it 
was  mutually  intended  to  convey  all  of  said 
land  within  said  boundaries  in  said  deed,  except 
the  amount  previously  sold  off  and  that  decreed 
to  belong  to  J.  EL  Bryant  et  al.,  and  it  was 
mutually  understood  that  the  amount  of  land  in 
the  tract  previously  sold  and  deducted  under 
the  Bryant  et  al.  decree  aggregated  1,800  acres, 
more  or  less,  and  that  there  was  left  7,578 
acres  then  belonging  to  the  defendant  *  ^  * 
which  said  7,578  acres  he  agreed  to  sell  and 
convey  to  petitioner  at  $1  per  acre,  amounting 
to  $7,578;  said  agreement  to  sell  and  convey 
being  by  Uie  acre,  and  not  by  the  tract"  Held 
that  under  the  allegations  of  the  petition  and 
the  description  contained  in  the  deed,  it  is 
apparent  that  the  sale  was  by  the  tract,  and  not 
b^  the  acre,  although  in  oufi  part  of  the  peti- 
tion the  plaintiff  alleges  that  the  contrary  was 
true. 

(a)  Where  the  plaintiff  alleged  that  it  was  the 
understanding  of  both  parties  that  the  bound- 
aries in  the  deed  described  a  tract  or  body  of 
land  containing  about  10,000  acres,  and  it  was 
mutually  intended  to  convey  all  of  said  land 
within  said  boundaries  in  said  deed,  except  the 
amount  previously  sold  off  and  that  decreed  to 
belong  to  named  persons,  and  "that  the  amount 
in  the  tract  previously  sold  and  deducted  under 
the  •  •  •  decree  aggregated  1,800  acres, 
more  or  less,"  such  allegations  are  inconsistent 
with  a  sale  by  the  acre  and  a  covenant  that 
the  tract  of  land  contained  an  exact  number  of 
acres.  "Eighteen  hundred  acres,  more  or  less," 
cannot  be  subtracted  from  a  tract  of  land  in- 
cluded within  certain  boundaries  and  ''contain- 
ing about  10,000  acres,"  so  as  to  leave  an  exact 
number  of  acres  as  a  result.  Such  allegations 
as  to  the  contract  must  be  taken  most  strongly 
against  the  pleader,  and  are  not  cured  by  mere 
general  statements  that  the  sale  was  understood 
to  be,  and  was  in  fact  by  the  acre. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  95 ;  Dec  Dig.  S  65.*] 

3.  Reformation   of   Inbtruhbntb   (S   36*)— 
Sufficiency  of  Petition. 

Under  the  allegations  of  the  petition,  the 
plaintiff  did  not  make  out  a  case  authorizing  a 
reformation  of  the  deed  in  regard  to  the  quan- 
tity of  land  conveyed,  or  the  manner  of  its  con* 
veyance  by  the  tract,  instead  of  by  the  acre; 
nor  did  It  show  that  the  plaintiff  was  author- 
ized to  recover  for  a  deficiency  in  the  quantity 
of  land. 

[Ed.  Note.^For  other  casesL  see  BefozmatioB 
of  Instruments,  Cent  Dig.  ft  141,  144;  Dec 
Dig.  $  36.*] 
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4.  AFPB4L  Am)  Bbbob  (S  1078*>— Failubs  to 
Abous  Point  in  Brisfs. 

The  petition  contains  some  allegations  to 
the  effect  that  by  an  oyersight  the  deed  was 
headed,  "State  of  Georgia,  Clinch  County,"  but 
was  actually  executed  in  the  state  of  Florida, 
and  that  the  plaintiff  cannot  offer  the  deed  in 
evidence  as  a  registered  deed  without  having  it 
corrected  in  this  particular.  In  the  briefs  of 
counsel  for  plaintift  in  error  no  reference  is  made 
to  this  allepration,  but  the  case  was  argued  alone 
on-  the  points  decided  in  the  preceding  head- 
notes.  This  court,  therefore,  will  not  determine 
this  question,  but  will  affirm  the  judgment  with- 
out prejudice  to  the  right  of  Uie  plaintiff  to 
institute  another  proceeding,  with  proper  allega- 
tions, to  seek  to  obtain  a  reformation  of  the 
deed  in  this  particular,  should  it  be  so  advised. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4256;  Dec.  Dig.  f  1078.*] 

Error  from  Superior  Court,  Tift  County; 
R.  G.  Mitchell,  Judge. 

Action  by  the  Georgia  &  Florida  Develop- 
ment Company  against  E.  A.  Buck.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Isaac  S.  Peebles,  Jr.,  and  Smith  A  Foy, 
for  plaintiff  in  error.  O.  W.  E^ilwood,  J.  B. 
Murrow,  and  J.  J.  Murray,  for  defendant  in 
error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


aS4  0a.  6C2) 

PEDRICK  V.  PEDRICK. 

(Supreme  Court  of  Georgia.     June  23,  1910.) 

(8yllaJ)u$  hif  ik9  Oouri,) 

1.  DivoBCB  (8  184*)— Review— DiscBETiow  of 
Lower  Ooubt. 

In  cases  of  cruel  treatment  or  habitual  in- 
toxication by  either  husband  or  wife,  the  jury, 
in  their  discretion,  may  grant  either  a  total  or 
parUal  divorce.     Civ.  Code  1895,  §  2427. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  571,  572;    Dec  Dig.   |  184.*] 

2.  DivoscB  (§  184*)— Review— DisoBETioBi  or 
Lower  Doubt. 

In  the  present  case  there  was  evidence  tend- 
ing to  show  cruel  treatment  on  the  part  of  the 
defendant  toward  the  plaintiff*  but  the  jur^ 
found  a  partial  divorce,  instead  of  a  total  di- 
vorce, as  desired  by  the  plaintiff.  No  reason 
appears  why  this  was  an  abuse  of  the  dis- 
cretionary power  vested  in  the  jury;  and  the 
presiding  judge  having  approved  the  verdict, 
and  refused  to  grant  a  new  trial  on  motion  of 
the  plaintiff,  this  court  will  not  reverse  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  §  184.*] 

3.  Divorce  (§  186*)— Review. 

In  such  a  case,  it  not  appearing  that  there 
was  any  abase  of  discretion  either  on  the  part 
of  the  jury  or  of  the  judge,  this  court  will  not 
reverse  the  judgment  and  grant  a  new  trial 
merely  because  It  api>ears  from  the  briefs  of 
counsel  that  both  parties  desired  it  to  be  done, 
and  because  the  jury  at  the  first  hearing  found 
in  favor  of  a  total  divorce,  and  at  the  second 
hearing  found  only  a  partial  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  §  186.*] 


JBnor  from  Superior  Oonrt,  Cbatliam  Cbnn- 
ty ;  W.  G.  Charlton,  Judge. 

Action  between  A.  EL  Pedrlck  and  P.  S. 
Pedrlck.  From  the  Judgment,  A.  B.  Pedrick 
brings  error.    Affirmed. 

Oliver  &  Oliver,  for  plaintiff  in  error. 
Robt  L.  Colding,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(8  Qa.  App.  63) 
HOBBS  T.  STATE.     (No.  2^695.) 
(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(Syllabus  ly  the  Court.) 

L  Railboads  (S  255*)— Wbbokino  Tkains— 

Question  fob  Jubt. 

Where  one  ia  charged  with  the  offenBe  of 
attempting  to  wreck  a  railroad  train,  the  qaea- 
tion  whether  it  was  his  intention  to  actually 
wreck  the  train  or  merely  to  obstmct  the 
tracks,  and,  therefore  whether  he  should  have 
been  indicted  under  section  520  of  the  Penal 
Code  of  1895,  rather  than  under  section  512, 
is  a  question  of  fact  for  the  jury,  and  may  be 
determined  in  every  case  by  those  circumstances 
which  indicate  the  probable  xesult  of  the  de- 
fendant's act. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  780 ;   Dec  Dig.  S  255.*] 

2.  Cbiminal  Law   (§1  596,  596*)— Contiwu- 
ANCB— Absence  of  witness. 

Continuances  in  criminal  cases  are  not 
governed  by  the  same  rule  as  those  in  civil 
cases.  In  a  criminal  case,  a  motion  for  con- 
tinuance should  be  granted  whenever  the  prin- 
ciples of  justice  appear  to  demand  a  postpone- 
ment, whether  the  witness  on  account  of  whose 
absence  the  postponement  is  asked  has  been 
subpoenaed  or  not,  if  his  testimony  is  material, 
and  it  appears  that  the  defendant  has  used  all 
the  diligence  within  his  power,  and  all  the 
means  at  his  command  to  procure  the  attend- 
anoe  of  the  absent  witness.  A  motion  for  a 
continuance  put  upon  the  ground  of  absence  of 
a  witness,  while  to  some  extent  addressed  to 
the  discretion  of  the  judge,  ought  generally  to 
be  granted  if  his  testimony  is  material,  even 
though  other  witnesses  present  may  testify  to 
the  same  facts  as  the  absent  witness  would 
state.  The  absent  witness  might  be  believed, 
while  the  witnesses  present  might  be  discredited 
by  the  jury. 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1328,  1338;  Dec  Dig.  H 
596,    598.*] 

3.  Cbiminal  Law   (|  824*)— Instbuotions — 
Alibi. 

When  alibi  is  the  only  defense  set  up  by  a 
defendant  in  a  criminal  case,  and  this  defense 
is  sustained  by  testimony,  the  jury  should  be 
properly  instructed  in  the  rules  governing  the 
consideration  of  the  subject  of  alibi,  even  in 
the  absence  of  a  request,  and  although  the  de* 
fense  of  Alibi  is  included  in  the  general  plea  of, 
''Not  guilty."  It  is  the  duty  of  the  court  to 
instruct  the  jury,  without  request,  in  (he  law 
applicable  to  the  substantial  issues  presented 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1833,  1998;  Dec.  Dig.  f 
824.*] 

4.  Criminal  Law  (f  331*)—Insawitt— Bub- 
den  OF  Pboof. 

There  is  no  merit  in  the  exception  to  the 
instructions  of  the  trial  judge  upon  the  subject 
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of  insanity.  As  every  person  is  presumed  to 
be  sane,  the  burden  of  proving  insanity  or 
idiocy  rests  upon  the  defendant,  and  the  insan- 
ity or  idiocy  need  not  be  established  beyond  a 
reasonable  doubt,  but  only  to  the  reasonable 
satisfaction  of  the  jury,  as  the  jury  were  cor- 
rectly informed  by  the  judge.  When,  in  a  given 
case,  it  appears  that  the  defendant  is  insane 
or  a  lunatic  or  an  idiot,  and  the  burden  has 
been  shifted,  it  devolves  upon  the  state  to  prove 
the  sanity  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  742,  744;  Dec  Dig.  | 
331.*] 

Error  from  Superior  Court,  Montgomery 
County;  J.  H.  Martin,  Judge. 

Emmett  Hobbs  was  convicted  of  attempt- 
ing to  wreck  a  railroad  train,  and  he  brings 
error.    Reversed. 

Wm.  B.  Kent,  for  plaintiff  in  error.  E. 
D.  Graham,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  con- 
victed of  the  offense  of  attempting  to  wreck 
a  railroad  train.  The  Indictment  was  based 
upon  the  provisions  of  section  512  of  the 
Penal  Code  of  1895,  which  prescribes  that 
any  one  who  shall  wreck  or  attempt  to  wreck 
a  railroad  train,  or  a  locomotive,  or  any  car 
of  the  same,  shall  be  punished  by  confinement 
In  the  penitentiary  for  life,  unless  the  Jury 
trying  the  case  shall  recommend  the  person 
to  mercy.  It  Is  urged  by  counsel  for  plaln^ 
tiff  in  error  that  the  defendant.  If  guilty  at 
all,  violated  section  520  of  the  Penal  Code 
of  1895,  and  that  under  the  evidence  he 
could  not  properly  be  convicted  upon  the 
present  indictment  The  reason  given  is 
that  the  evidence  fails  to  show  any  Intent 
to  wreck  the  train,  and  that  the  most  that 
appears  from  the  evidence,  construing  it 
favorably  to  the  prosecution,  is  that  the  de- 
fendant obstructed  the  railroad  or  the  train. 
The  question  as  to  whether  this  contention 
is  sustained  was  one  for  the  Jury. 

Conceding  that  the  defendant  placed  a 
.  scantling  or  old  cross-tie  across  the  track,  It 
is  for  the  Jury  to  say  whether  it  was  his 
Intention  to  wreck  the  train  or  merely  to 
derail  or  obstruct  it  In  Sanders  y.  State, 
118  Ga.  d29,  45  S.  E.  365;  it  was  held  that 
"to  place  on  the  rails  of  a  railroad  track  a 
piece  of  Iron  of  sufficient  size  and  weight  to 
derail  a  passenger  car  is  to  obstruct  the 
track  of  a  railroad  company,  within  the 
meaning  of  Penal  Code  1895,  (  520.''  San- 
ders, however,  was  indicted  under  section 
520,  and  In  the  language  of  the  ruling  of 
the  Supreme  Court  quoted  there  is.  nothing 
to  indicate  that  if  he  had  been  Indicted 
.  under  section  512  of  the  Pen.  Code  1895,  for 
attempting  to  wreck  the  same  train,  it 
would  have  been  held  that  there  was  a  vari- 
ance between  the  proof  and  the  allegations. 
In  other  words,  it  could  not  have  been  held 
that  if  the  surrounding  circumstances  were 
such  as  to  satisfy  the  Jury  that  the  Inten- 
tion in  placing  the  bar  of  iron  across  the 


railroad  track  was  to  wreck  the  trali^  the 
Jury  would  not  have  been  authorized  to  find 
the  defendant  guilty.  From  the  testimony 
of  the  engineer  In  the  present  case,  we  our^ 
selves  would  be  very  doubtful  whether  the 
Intent  of  this  boy  was  to  wreck  the  train, 
or  whether  he  merely  wanted  to  see  the  wood 
placed  there  by  him  splintered.  The  engi- 
neer testifies  that  the  engine  readily  cut  the 
obstruction  out  of  its  way  into  splinters^ 
and  that,  though  he  endeavored  to  stop  the 
train,  he  did  not  do  so,  and,  after  the  train 
had  passed  through  and  over  the  obstruction^ 
the  engine  proceeded  on  its  way  uninjured. 
However,  the  Jury  was  authorized  to  find 
that  the  intent  of  the  defendant  (assuming 
that  he  placed  the  timber  across  the  track) 
was  to  wreck  the  train;  because  there  was 
testimony  to  the  effect  that  such  a  piece  of 
timber  as  he  placed  across  the  track  would 
generally  derail  the  train.  Whether  the  de- 
railment would  result  in  a  wreck  is  of  course 
to  be  determined  by  such  circumstances  as 
the  speed  at  which  the  engine  might  be 
running,  the  weight  of  the  train,  and  the 
contour  of  the  surroundings.  For  instance, 
if  a  train  were  derailed  by  running  slowly 
and  on  level  ground,  with  no  objects  upon 
the  sides  of  the  track  with  which  it  was 
likely  to  come  in  contact,  these  would  be 
circumstances  from  which  the  Jury  might 
infer  that  there  was  no  intent  to  wreck  the 
train,  though  there  might  be  a  purpose  to 
obstruct  or  derail  it  On  the  otlier  hand, 
a  Jury  could  well  infer  that  an  attempt  to 
derail  a  train  upon  a  high  trestle,  where 
an  inch  out  of  balance  might  precipitate  the 
engine  or  coaches,  or  both,  to  certain  ruin 
upon  the  rocks  below,  was  a  conclusive  cir- 
cumstance indicating  an  intention  to  wreck 
the  train,  and  not  merely  to  obstruct  it. 
2.  We  think  the  Judge  erred  in  overruling 
the  defendant's  motion  for  a  continuance. 
The  defendant  asked  a  continuance  because 
of  the  absence  of  two  witnesses — ^J.  H.  Mose- 
ly,  by  whom  he  expected  to  show  that  he 
was  an  Idiot,  and  Jake  Phillips,  by  whom 
the  defendant's  father  stated  that  he  expected 
to  prove  not  only  that  the  defendant  was  an 
idiot,  but  also  expected  to  prove  an  alibi.  It 
appeared  that  the  defendant  had  other  wit^ 
nesses  present  by  whom  he  could  show  that 
he  had  always  been  considered  an  idiot,  and 
it  was,  no  doubt,  for  this  reason  that  the 
court  disregarded  the  showing  so  far  as  Mr. 
Mosely's  absence  was  concerned;  because  it 
was  proved  that  Mr.  Mosely  had  been  sub- 
poenaed and  was  too  sick  to  come  to  court. 
There  is  no  doubt  as  to  the  reason  which  in- 
fluenced the  trial  Judge  in  disregarding  the 
absence  of  Jake  Phillips;  for  it  appears  that 
the  court  suggested  to  the  Solicitor  General 
that  there  was  no  necessity  for  further  in- 
quiry as  to  his  absence,  because  it  had  not 
been  made  to  appear  that  Phillips  had  been 
subpoenaed.     As  we  pointed  out  in  the  case 
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of  Paulk  V.  State,  5  Ga.  App.  567,  63  S.  B. 
659,  the  long-established  rule  that  motions 
for  continuances  in  criminal  cases  are  ad- 
dressed to  the  sound  discretion  of  the  trial 
judges  is  stated  in  section  961  of  the  Penal 
Code  of  1895,  and  is  especially  pertinent  to 
cases  called  for  trial  at  the  same  term  as 
that  at  which  the  defendant  is  indicted.  In 
this  section  there  is  no  requirement  that  it 
shall  be  made  to  appear  that  the  witness 
has  been  subpoenaed.  Of  course  if  he  has  not 
been  subpoenaed,  or  no  effort  has  been  made 
to  subpcBua  him,  and  there  has  been  ample 
opportunity  to  do  so,  a  court  would  be  Jus- 
tified in  disregarding  the  absence  of  a  ma- 
terial witness.  But,  as  we  said  in  the  Paulk 
Case,  if  it  appears  that  the  defendant  has 
done  all  that  was  within  his  power  to  pro- 
cure the  attendance  of  a  witness,  whose  at- 
tendance could  probably  be  later  secured, 
even  though  he  might  not  have  subpoenaed 
him,  this,  of  course,  would  afford  no  reason 
for  overruling  a  motion  for  a  continuance. 
We  think,  therefore,  that  the  trial  judge 
erred  in  assuming  that  the  fact  that  Phillips 
had  not  been  subpoenaed  prevented  the  de- 
fendant from  insisting  that  his  absence  was 
a  legal  ground  of  continuance.  As  to  Mr. 
Mosely,  it  appears  that  he  had  been  sub- 
poenaed, and  that  he  was  too  sick  to  attend 
the  court  on  the  day  of  the  trial.  The  ques- 
tion which  arises  then,  as  to  him.  Is,  would 
his  testimony  have  been  material?  It  Is  not 
denied  that  he  would  have  testified  that  the 
defendant  was  an  idiot,  and,  if  so,  incapable 
of  distinguishing  right  from  wrong.  This 
testimony  would  have  been  material.  It  is 
urged,  however,  that  the  defendant  had  oth- 
er witnesses  by  whom  he  could  establish  the 
same  fact,  and  who  did  testify  upon  the  trial 
that  the  defendant  was  an  idiot  If,  accord- 
ing to  uncontradicted  evidence,  the  testimony 
of  a  witness  who  is  unavoidably  absent  is 
material,  it  is  not  within  the  power  of  the 
court  to  say  that  the  defendant  has  sufficient 
testimony  upon  that  point  because  he  has 
other  witnesses  present  who  will  testify  to 
the  same  fact  as  the  absent  witness.  The 
credibility  of  a  witness  being  for  the  jury, 
the  court  cannot  select  a  party's  witness  for 
him.  The  jury  might  disregard  as  wholly  un- 
reliable the  testimony  of  the  witnesses  who 
are  present,  and  yet  might  pin  their  faith  to 
every  word  uttered  by  the  absent  witness. 
EUther  his  manner  upon  the  stand,  his  oppor- 
tunity for  knowing  the  facts,  the  probability 
of  his  statement,  or  its  very  apparent  sin- 
cerity, might  carry  conviction  to  the  minds 
of  the  jury,  while  the  interest  or  manner  or 
bad  character  of  other  witnesses  who  testify 
to  the  same  facts  might  cause  the  jury  to 
eliminate  their  testimony  from  the  case  as 
wholly  unworthy  of  credit  This  principle 
was  recognized  so  strongly  by  the  Supreme 
Court  that  in  Reld  v.  State,  23  Ga.  190, 
where  the  defendant  moved  for  a  continu- 
ance because  of  the  absence  of  a  witness  by 
whom  he  expected  to  prore  an  alibi,  -and  the 


court  overruled  the  motion  because  the  de- 
fendant had  at  hand  other  testimony  to  the 
same  effect  It  was  held  that  the  court  should 
either  have  granted  the  motion,  or  exacted  a 
promise  from  the  state  not  to  Introduce  evi- 
dence to  destroy  the  credit  of  the  witness 
who  was  present. 

3.  We  think,  too,  that  the  court  erred  in 
not  instructing  the  jury  as  to  the  rules  which 
should  govern  them  in  their  consideration  of 
the  defense  of  alibi.  It  Is  true  there  was  no 
request  to  that  effect,  and  it  has  been  held 
that  where  the  defense  of  alibi  Is  presented 
solely  by  the  defendant's  statement  it  is  not 
error,  in  the  absence  of  a  request  not  to  re- 
fer specifically  to  the  subject  of  alibi,  be- 
cause, as  it  is  the  duty  of  the  state  to  prove 
the  defendant's  presence,  proof  of  his  absence 
is  included  under  the  general  defense  of  "Not 
guilty."  In  the  present  case,  however,  it  was 
sought  to  establish  the  alibi  by  the  sworn 
testimony  of  the  witnesses.  It  was  the  only 
defense  in  denial  of  the  act  itself  presented 
by  the  defendant;  because  the  plea  of  insanity 
is  not  a  denial  of  the  criminal  act;  it  is  not 
a  denial  that  the  defendant  committed  the 
act  charged  against  him;  it  is  rather  an  as- 
sertion that  even  if  he  did  commit  the  act 
the  law  grants  him  immunity  and  overlooks 
the  act,  because  he  is  mentally  Incapable  of 
crime.  The  only  issue,  therefore,  as  affecting 
the  guilt  or  innocence  of  the  defendant  in 
this  case,  if  the  jury  thought  him  to  be  sane 
(as  all  men  are  presumed  to  be),  was  whether 
he  did  or  did  not  do  the  act  charged  in  the 
indictment  Firom  one  view  a  mere  statement 
of  this  fact  would  seem  to  be  sufficient  in- 
struction to  the  jury  upon  the  subject  of  al- 
ibi, and,  of  course,  in  the  absence  of  a  re- 
quest the  trial  judge  is  not  required  to  bring 
to  the  attention  of  the  jury  the  various  theo- 
ries, arising  from  the  evidence,  which  may 
tend  to  show  his  innocence,  or  at  least  the 
state's  failure  to  prove  his  guilt  But  it  \a 
to  be  borne  in  mind  not  only  that  there  are 
cases  in  which  the  defendant  might  be  guilty 
of  a  crime  without  being  actually  present, 
but  also  that  where  an  alibi  Is  insisted  upon 
as  a  defense,  this  fact  is  to  be  measured  by 
a  rule  different  from  that  employed  In  deter- 
mining the  effect  of  testimony  for  the  state. 
The  state  must  satisfy  the  jury  that  the  de- 
fendant committed  the  acts  alleged  against 
him,  beyond  a  reasonable  doubt  The  defend- 
ant to  disprove  the  state's  case  has  only  to 
reasonably  satisfy  the  jury  that  he  was  ab- 
sent As  pointed  out  in  Smith  v.  State,  3  Ga. 
App.  803,  61  S.  E.  737,  this  rule  is  perhaps  in- 
congruous, and  yet  is  well  established  by  the 
decisions  of  the  Supreme  Court  of  this  state. 
In  Fletcher  v.  State,  85  Ga.  666,  11  S.  E.  872, 
and  In  Moody  v.  State,  114  Ga.  449,  40  S.  E. 
242,  it  was  held  that  when  the  defense  of 
alibi  was  relied  upon  and  sustained  by  testi- 
mony, a  failure  to  charge  upon  the  law  of  ali- 
bi would  cause  a  new  trial.  While  the  Su- 
preme Court  has  since  held  that  failure  to 
charge  upon  alibi,  in  the  absence  of  a  request 
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where  the  defense  was  presented  only  In  the 
statement  of  the  defendant,  was  not  errone- 
ous, the  rulings  In  the  cases  of  Fletcher  and 
Moody  have  not  been  overruled.  The  holding 
Is  merely  In  accord  with  the  general  rule  that 
the  court  Is  not  required  to  present  any  de- 
fense arising  exclusively  from  the  defend- 
ant's statement,  without  a  written  request. 
In  every  case  it  Is  the  duty  of  the  Judge  to 
present  the  controlling  issues  with  sufficient 
definiteness  to  enable  the  jury  to  consider 
them  legally,  and  as  the  only  Issue  in  this 
case  really  affecting  the  physical  participa- 
tion of  the  defendant  in  the  alleged  criminal 
act  depended  upon  whether  it  was  probable 
that  he  was  at  such  another  place  at  the  time 
of  the  alleged  oftense  as  rendered  his  partic- 
ipation therein  impossible,  the  Jury  should 
have  been  Instructed  In  the  rules  controlling 
the  consideration  of  the  evidence  by  which 
the  defendant  sought  to  establisli  his  alibi. 

4.  There  was  no  error  in  the  instructions 
of  the  trial  Judge  on  the  subject  of  Insanity 
as  an  excuse  for  crimes.  In  so  far  as  the  re- 
quests to  charge  upon  that  subject  were  le- 
gal and  pertinent,  the  subject  was  fully  cov- 
ered in  the  general  charge.  The  charge  of 
the  trial  Judge  as  a  whole  was  a  luminous 
exposition  of  the  general  principles  of  law 
governing  the  case,  and  some  portions  of  it 
were  more  favorable  to  the  defendant  than 
he  had  a  right  to  ask,  but  in  our  opinion  the 
case  should  have  been  postponed,  to  enable 
the  defendant  to  present  the  testimony  of  the 
absent  witnesses,  and  the  attrition  of  the 
jury  should  have  been  specifically  called  to 
his  defense  of  alibi,  and  the  Jury  should  have 
been  told,  not  only  that  the  defendant  was 
only  required  to  establish  this  defense  to  the 
reasonable  satisfaction  of  the  jury,  and  that 
if  they  had  any  doubts  upon  that  subject  the 
benefit  of  such  doubts  should  be  given  the 
defendant,  but  also  that  the  evidence  tending 
to  show  an  alibi  was  to  be  considered  by 
them  with  a  view  of  ascertaining  whether  it 
created  a  reasonable  doubt  of  the  defendant's 
guilt,  either  when  considered  alone  or  when 
taken  in  connection  with  all  the  facts  in  the 
case. 

Judgment  reversed. 


(8  Oa.  App.  28) 
RICHARDSON  v.   STATE. 

(Court  of  Appeals  of  Georgia. 


(No.  2,460.) 
July  5,  1910.) 


(Syllabui  hy  the  Court,) 

1,  CbIMINAL   LiA.W    (I   778*)  — INSTBUOTIONB  — 

Pbesumption  of  Innocence. 

The  defendant  enters  upon  his  trial  with 
the  presumption  of  innocence  in  his  favor,  whidi 
is  equivalent  to  evidence  authorizing  his  ac- 
quittid;  but  this  presumption  does  not  neces- 
sarily remain  until  the  end  of  the  investiga- 
tion. It  remains  until  it  is  rebutted  by  proof 
which  is  sufficient  for  that  purpose.  Conse- 
quently it  was  not  error  for  the  court  to  charge 
the  jury  that  "the  defendant  enters  upon  his 
trial  presumed  by   law   to  be  innocent,   which 


presumption  remains  and  continues  with  him 
throughout  and  until  the  end  .of  the  trial,  unless 
at  some  time  during  the  progress  of  the  trial 
such  presumption  of  innocence  is  overcome  by 
proof.'* 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1846,  1847;  Dec.  Dig.  | 
778.*] 

2.  Revikw  on  Appeai*. 

The  evidence  authorizes  the  instructions  of 
the  trial  judge  upon  the  subject  of  voluntary 
manslaughter.  Construing  the  evidence  as  a 
whole,  the  evidence  of  mutual  intent  to  fight  was 
ample.  The  cSiarge  of  the  court  was  a  full 
and  fair  exposition  of  the  law  applicable  to 
each  of  the  several  grades  of  homicide  involved, 
and  a  careful  review  of  the  evidence  demon- 
strates that  the  special  exceptions  offered  no 
sufficient  reason  for  granting  a  new  trial. 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrill,  Judge. 

Clarence  Richardson  was  convicted  of  man- 
slaughter, and  .brings  error.    Affirmed. 

Glessner  &  Park,  for  plaintiff  In  error.  J. 
A.  Lalng,  Sol.  Gen.,  and  R.  R.  Arnold,  for 
the  State. 

RnSS£}I#L,  J.     Judgment  affirmed. 

(S  Oa.  App.  tn 
THOMPSON  V.  KBLSEY.     (No.  2,411.) 
(Court  of  Appeals  of  Georgia.    July  5,  1910.) 

(Syllabut  by  the  Court.) 

1.  Appeal  and  EIbbob  (§  967*)— Judgment 
(5  136*)— Defaults— Opbniwo— Discretion 
or  coumv-constbuction  of  statutes. 
Section  5072  of  the  Civil  Code  of  1805,  pro- 
viding for  the  opening  of  defaults,  should  lie 
given  a  liberal  construction,  in  the  promoti<Hi 
of  justice  and  the  establishment  of  the  truth; 
and  the  discretion  of  the  trial  judge  in  opening 
a  default  and  permitting  the  defendant  to  plead 
will  not  be  interfered  with  by  a  reviewing  court, 
unless  manifestly  abused,  to  the  injury  of  the 
plaintiff.  Under  the  facts  of  this  case,  the 
trial  judee  was  fully  authorized  to  open  the  de- 
fault and  permit  the  defense  to  be  nled.  Bass 
V.   Doughty,   5  Oa.   App.  460,  63  S.   B.   516; 


Brawner  v.  Maddoz,  1  Ga.  App.  887,  58  S.  E. 

,102  III.  App.  r' 
Hewlett  V.  Hewlett  4  Edw.  Ch.   (N.  Y.)   7; 


278;    Polarek  v.  (Gordon, 


Tucker  v.  Harris,  18  Ga.  2.  58  Am.  Dec.  488; 
Gray  v.  McNeal,  12  Ga.  424:  Davis  v.  Bray. 
119  Ga.  224,  46  S.  B.  00;  Civ.  Code  1805,  f| 
3702,  5070;  Burch  v.  Pope,  114  Ga.  334,  40 
S.  El  227;  Haley  v.  Vandiver  (Ga.  App.,  this 
day  decided)  68  &  m  651. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brior,  Cent  Dig.  S  3823;  Dec.  Dig.  §  957:* 
Judgment,  Cent  Dig.  |  248 ;   Dec.  Dig.  §  136.*] 

2.  Appeai«  and  B&bos  (§  1058*)— New  T&iai. 

(|  41*)  —  GbOUNDS  —  BXCLUSION  OF  Pbofeb 

BviDENOB— Harmless  ISbbob. 

The  exclusion  of  competent  and  relevant 
testimony  will  not  be  ground  for  reversal,  where 
the  same  witness  subsequently  gives  testimony 
substantially  the  same  as  that  previously  re- 
jected by  the  court;  nor  will  the  improper  re- 
jection by  the  trial  court  of  testimony  justify 
the  grant  of  another  trial,  unless  the  testimony 
so  excluded  would  probably  have  produced  a 
different  verdict  Central  of  Ga.  Ry.  Co.  v. 
Mote,  131  Ga.  166,  62  S.  B.  164,  and  cases 
dted ;  Pen.  Code  1895,  §  997. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  ft  4201;   Dec.  Dig.  I  1058  ;• 

I  New  Trial.  Cent.  Dig.  S  00 :    Dec.  Dig.  {  41.*1 


*For  other  cases  lee  same  toplo  and  section  NUMBER  Jn  Dec  Dig,  ft  Am.  Dig.  Key  No,  Series  ft  Rep'r  Indezee 
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8.    EVIDKNCE    (5    474 ^ »)— QpIKIONCh-A T.TFJIA - 

TJON  OP  Instrument. 

In  a  Boit  on  a  promiaaory  note,  the  defense 
relied  upon  was  that  snbeequentlT  to  its  ex- 
ecation,  the  payee  or  nis  agent  made  a  material 
alteration  in  the  note,  without  the  knowledge 
of  the  maker,  and  with  intent  to  defraud;  the 
alteration  alleged  being  the  addition  of  the  word 
"seal"  to  the  signature  of  the  maker,  so  that 
the  instrument  was  changed  from  a  simile  con* 
tract  in  writing  to  a  note  under  seal,  the  al- 
teration being  made  for  the  purpose  of  B&ving 
the  note  from  the  bar  of  the  statute  of  limita- 
tions. Heldy  testimony  that  the  word  "seal'* 
was  apparently  written  with  an  indelible  pencil, 
in  a  different  handwriting  from  the  signature  of 
the  note,  and  appeared  to  have  been  freshly 
written,  and  that  the  impression  made  by  an 
indelible  pencil  would  lapidly  fade»  given  by 
witnesses  claiming  to  be  experts,  was  properly 
admitted.  1  Wigmore  on  Evidence,  §  561 ;  Civ. 
Code  1895,  (  5285 ;  Orankshaw  v.  Schweizer,  1 
Oa.  App.  369,  58  S.  E).  222;  2  Wigmore  on 
Eividence,  §  1242 :  Davitte  v.  Southern  Ry.  Co., 
106  Ga.  670  (3),  34  S.  £.  327. 

[Eld.  Note.-~ror  other  cases,  see  Evidence, 
Dec.  Dig.  i  474%.*] 

4.  BIIX8  AND  Notes  ({  492*)— AoTiON»-BnB- 

DEN  OF  PBOOF. 

Where  the  defendant  denied  on  oath  that 
the  note  sued  upon  was  at  the  time  of  its  ex- 
ecution under  seal,  alleging  that  the  word 
"seal"  had  been  added  to  the  signature,  by  the 
plaintiff  or  his  agent,  with  the  fraudulent  pur- 
pose of  preventing  the  application  of  the  stat- 
ute of  limitations  to  the  note,  this  amounted  in 
substance  to  a  plea  of  non  est  factum,  and  the 
burden  of  proof  was  upon  the  plaintiff  to  prove 
the  execution  of  the  note  as  sued  upon,  and  the 
charge  of  the  court  to  this  effect  was  not  emme- 
ous.  Stanton  v.  Burge,  34  6a.  435 ;  Winkles  v^ 
Ouenther,  98  Ga.  472  (3),  25  &  E.  527 ;  Plant- 
ers' &  Mechanics'  Bank  v.  Erwin,  31  Ga.  371; 
Wheat  V.  Arnold,  36  Ga.  479;  Thrasher  y. 
Anderson,  45  Ga.  644. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1649-1651;  Dec.  Dig.  ( 
492.»] 

5.  Appbai«  and  Ebbob  (§  273*)— Resebvation 
OF  Grounds  of  Review— Sufficienot  of 
Exception. 

A  g^eneral  exception  to  the  charge  of  the 
court,  without  setting  forth  the  excerpt  objected 
to,  will  not  be  considered.  Beaudrot  v.  State, 
126  Ga.  579  (2),  55  S.  E.  592. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  273;*  Trial,  Cent  Dig.  ( 
690.] 

6.  Trial  (J  232*)- Instructions. 

Where  the  trial  judge,  in  closing  his  charge 
to  the  jury,  instructed  them,  in  substance,  that 
if  they  found  that  a  preponderance  of  the  evi- 
dence was  in  favor  of  the  contentions  of  the 
plaintiff,  it  was  their  sworn  duty  to  find  a  ver- 
dict for  the  plaintiff,  but,  on  the  other  hand,  if 
they  found  that  the  preponderance  of  the  evi- 
dence was  not  for  the  plaintiff,  but  for  the  de- 
fendant, then  it  would  be  their  sworn  duty,  as 
ii  should  be  their  pleasure,  to  return  a  veidict 
for  the  defendant,  the  instruction  was  not  ren- 
dered erroneous  by  the  use  of  the  word  ^^pleas- 
ure,"  in  referring  to  a  verdict  for  the  defendant, 
though  the  wora  was  not  used  also  in  refer- 
ring to  a  finding  for  the  plaintiff.  Although  the 
plaintiff  was  a  man  and  tne  defendant  a  woman, 
the  use  of  the  word  "pleasure"  in  the  connec- 
tion above  indicated  did  not  tend  to  improperly 
influence  the  finding  of  the  jury  in  behalf  of 
the  woman. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  (  232.»]  ^ 


7.  BxviBw  on  Appeal. 

No  error  of  law  appears  of  snAdent  grav- 
ity to  warrant  another  trial,  and  there  Is  evi- 
dence to  support  the  verdict. 

Error  from  Olty  Court  of  Richmond  Ooon- 
ty;    W.  P.  Eye,  Judge. 

Action  between  A.  J.  Thompson  and  Alice 
Kelsey,  administratrix.  From  the  judgment, 
Thompson  brings  error.    AflBrmed. 

W.  L.  &  Warren  Grice  and  James  M.  Hull, 
Jr.,  for  plaintiff  in  error.  Hamilton  Phlnizy, 
for  defendant  in  error. 

HILL,  CX  J.    Judgment  affirmed. 


(9  Ga.  Appw  88) 
PELHAM  MFG.  CO.  v.  POWBLIi. 
(Court  of  Appeals  of  Georgia.    July  6,  1910.) 

(SyllaJma  hy  the  Court.) 

1.  Courts  ({  189*)— Trial  <U  10,  867*)-auRT 
(f  26*)— Right  to  Jury  Trial— Citt  Courts 

-->rUBISDICTION. 

When  a  statute  confers  upon  the  judge  of 
a  court  jurisdiction  to  try  the  facts,  unless  jury 
trial  be  demanded  at  the  return  term,  no  sul^ 
sequent  demand  for  a  jury  trial  can  thereafter 
divest  the  judge  of  this  jurisdiction,  though  in 
the  meantime  the  case  has  been  tried  once  and 
a  new  trial  granted.  The  statute  relates  to 
cases  and  not  to  trials. 

(a)  The  jurisdictfon  to  tiy  the  facts  in  such 
cases  attaches  to  the  judge  officially,  and  may 
be  exercised  by  any  judge  lawfully  presiding  in 
the  court. 

(b)  The  privilege  of  trial  by  junr  may  be  made 
dei^ndent  upon  a  timely  demand  or  other  con- 
ditions, which,  though  onerous,  do  not  "totally 
prostrate  the  right  or  render  it  wholly  unavail- 
able." 

<c)  Unless  the  statute  makes  it  mandatory 
for  the  judge  to  try  the  case  where  a  jury  is 
not  demanded,  he  has  the  discretion,  neverthe- 
less, of  referring  the  facts  to  a  jury.  There  was 
no  timely  demand  for  a  jury  trial  in  the  pres- 
ent case,  and  the  judge  did  not  abuse  his  dis- 
cretion in  refusing  it. 

(d)  The  jurisdiction  conferred  hy  statute  up- 
on the  judge  of  a  city  court,  to  try  the  facts 
unless  jury  trial  be  demanded  in  a  designated 
time  and  way,  is  to  be  differentiated  from  the 
somewhat  similar  power  sometimes  conferred 
upon  judges  by  stipulations  of  parties,  as  to 
particular  ^trials  in  which,  but  for  their  con- 
sent, the  Judge  would  have  no  jurisdiction  to 
pass  upon  the  facts. 


2.  Setting  Aside  Verdict  on  Appeal. 

The  verdict  is  not  so  wholly  without  evi- 
dence to  support  is  as  to  justify  this  court  in 
setting  it  aside. 

Error  from  City  Court  of  Camilla;  A.  S. 
Johnson,  Judge. 

Action  by  Z.  L.  Powell,  by  next  friend, 
against  the  Pelham  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Payne,  Little  &  Jones  and  Colquitt  &  Con- 
yers,  for  plaintiff  In  error.  Pope  &  Bennet, 
Spence  &  Bennet,  and  Cox  &  Peacock,  for 
defendant  In  error. 


•For  other  cases  see  same  topic  and  ■ection  NUMBER  in  Dec  Dig  it,  Am.  Dig.  Key  No.  Series  ii  Rep'r  Zadexes 
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POWEIili,  J.  This  Is  the  second  appear- 
ance of  this  case  in  this  court  On  the  for- 
mer hearing  we  reversed  a  judgment  in  the 
plaintiff's  favor  and  sent  it  back  for  a  re- 
hearing. See  Pelham  Mfg.  Co.  v.  Powell, 
6  Ga.  App.  308*  64  S.  E.  1116.  The  general 
nature  of  the  plaintiff's  action  is  stated  in 
the  course  of  the  former  opinion,  and  need 
not  be  repeated  here.  Wh^n  the  case  went 
back  for  a  second  trial,  and  while  the  offi- 
cers were  engaged  in  collecting  up  the  jurors 
to  fill  the  panel,  evidently  with  the  view  of 
having  the  case  tried  by  jury,  counsel  for 
the  defendant  entered  an  objection  to  the 
entire  array,  based  .on  the  ground  that  the 
jury  boxes  of  the  court  had  not  been  prop- 
erly made  up.  The  judge  was  about  to  sus- 
tain this  objection,  when  counsel  for  the 
plaintiff  made  the  point  that  no  jury  was 
necessary,  as  jury  trial  had  not  been  de- 
manded. The  court,  while  holding  that  this 
point  was  well  taken,  nevertheless  stated 
that  he  would  allow  a  trial  by  jury  if  coun- 
sel for  the  defendant  would  make  certain 
waivers  os  the  summoning  of  a  new  jury, 
80  as  to  prevent  a  continuance  of  the  case 
for  the  term.  Counsel  for  defendant  declin- 
ed to  make  the  waivers,  and  tendered  a  de- 
mand for  jury  trial.  The  judge  then  an- 
nounced that  he  would  try  the  case  without 
a  jury,  that  the  demand  for  juiy  trial  came 
too  late.  The  defendant  therefore  made  the 
suggestion  that  the  judge  was  disqualified  to 
pass  on  the  facts.  The  judge  sustained  this 
point,  and  the  Honorable  Albert  Sidney  John- 
son, the  judge  of  the  city  court  of  Newton 
was  called  on  to  preside,  and  he  tried  the 
case  without  a  jury.  He  rendered  Judgment 
in  favor  of  the  plaintiff.  No  request  for 
jury  trial  was  presented  to  Judge  Johnson, 
but,  at  the  conclusion  of  the  evidence,  cer- 
tain written  objections  to  his  presiding  in 
the  court  were  presented.  These  grounds 
of  objection  were  similar  to  those  ra^ised  in 
the  case  of  G.  P.  &  A.  Ry.  Co.  v.  Sasser,  4 
Ga.  App.  276,  61  S.  B.  505,  and  ruled  ad- 
versely to  the  defendant's  contention  in  the 
decision  of  the  Supreme  Court  In  answer  to 
the  certified  question  propounded  by  this 
court  in  that  case.  See  G.  F.  &  A.  Ry.  Co.  v. 
Sasser,  130  Ga.  394,  60  S.  B.  997. 

The  portion  of  the  act  creating  the  city 
court  of  Camilla,  relating  to  the  Judge's  pow- 
er to  try  the  case  without  a  jury,  is  in  the 
following  language:  "The  judge  of  the  city 
court  of  Camilla  shall  have  power  and  au- 
thority to  hear  and  determine  all  civil  cas- 
es of  which  said  court  has  jurisdiction,  and 
to  give  Judgment  thereon;  provided,  that 
any  party  in  any  case  shall  be  entitled  to 
a  trial  by  jury  upon  entering  a  demand 
therefor  in  writing  by  himself  or  attorney 
on  or  before  the  call  of  the  docket  of  the 
term  of  said  court  to  which  said  case  is 
made  returnable  in  all  cases  where  such  par^ 
ty  is  entitled  to  a  jury  trial  under  the  Con- 
stitution and  laws  of  this  state." 

It  was  early  held  in  this  state  that,  as  to 


civil  cases,  "Modern  law  reform  seeks, 
among  other  objects,  to  dispense  as  much  as 
possible  with  juries;"  that  trial  by  jury  is  a 
privilege  which  may  be  waived;  that  when 
a  party  has  had  the  opportunity  to  demand 
It,  and  has  omitted  to  demand  it,  he  can- 
not complain  that  it  has  been  denied  him; 
that  by  an  act  of  the  General  Assembly  the 
privilege  may  be  "clogged  with  onerous  con- 
ditions" without  offending  the  fundamental 
law,  unless,  indeed,  the  statute  be  such  as 
"totally  prostrates  the  right  or  renders  it 
wholly  unavailing."  Flint  River  Steamboat 
Co.  V.  Foster,  5  Ga.  194,  48  Am.  Dec.  248. 
The  requirement  of  a  demand  for  jury  tri- 
al as  a  condition  precedent  to  the  enjoy- 
ment of  the  privilege  is  no  violation  of  the 
constitutional  right  of  trial  by  jury.  Sut- 
ton V.  Gunn,  86  Ga.  652,  12  S.  B.  979.  If 
the  statute  fixes  a  reasonable  time  within 
which  the  demand  must  be  made,  the  right 
is  ordinarily  lost  unless  the  demand  be  made 
within  the  time  prescribed.  Sutton  v.  Gunn, 
supra;  Heard  v.  Kennedy,  116  Ga.  36,  42  S. 
E.  509.  See,  also.  Waterman  v.  Glisson,  115 
Ga.  773,  42  S.  B.  95;  Miller  v.  Ga.  R.  Bank, 
120  Ga.  17,  47  S.  B.  525.  In  the  case  of 
Heard  v.  Kennedy,  just  dted,  where  the 
language  of  the  statute  was  almost  literally 
that  before  us  now,  it  was  held  that.  If  the 
jury  trial  was  not  demanded  at  the  return 
teqp,  it  could  not  be  demanded  at  a  subse- 
quent term. 

In  some  of  the  city  court  acts  of  this 
state  the  language  is  mandatory  that  the 
judge  shall  try  the  case,  if  Jury  trial  is  not 
demanded,  and  In  those  courts  the  judge  has 
not  the  discretion  to  order  a  jury  trial  over 
the  protest  of  either  party.  Green  v.  State, 
6  Ga.  App.  324,  64  S.  B.  1121,  and  cases 
therein  cited.  But  unless  the  language  is 
mandatory  that  the  judge  shall  try  the  case 
in  the  absence  of  a  demand  for  jury  trial 
(and  the  language  of  the  present  act  is  not 
mandatory  in  that  respect),  the  judge  has 
the  discretion  of  referring  the  facts  to  a 
jury.  Central  R.  Co.  v.  Gleason,  69  Ga.  200; 
Bibb  Land  Co.  y.  Lima  Machine  Works,  104 
Ga.  116,  30  S.  B.  676,  31  S.  B.  401;  Thorn- 
ton V.  Travelers'  Ins.  Co.,  116  Ga.  121,  42  S. 
B.  287,  94  Am.  St  Rep.  99.  If  the  statute 
sets  no  time  limit  within  which  the  de- 
mand must  be  made,  it  may  be  made  at  any 
time  before  the  case  is  called  for  trial,  or 
upon  the  call  for  trial;  and  in  such  cases  a 
waiver  of  jury  trial  may  be  withdravm, 
where  the  case  has  been  tried  once  and  a 
new  trial  is  to  be  had,  if  the  notice  of  a 
desire  for  jury  trial  is  timely  given.  Brown 
V.  State,  89  Ga.  340,  15  S.  B.  462.  A  party 
who  without  protest  goes  to  trial  before  the 
judge  when  he  should  have  been  tried  be- 
fore the  jury,  and  vice  versa,  will  not  be 
heard  to  complain  or  to  demand  a  hearing 
before  the  other  trior.  Logan  v.  State,  86 
Ga.  266,  12  S.  B.  406;  Taffee  r.  State,  90 
Ga.  459,  16  S.  B.  204;  Thomas  y.  State.  7 
Ga.  App.  637,  67  S.  B.  894.     The  only  fair 
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deduction  to  be  drawn  from  the  principles 
gtated  and  the  cases  cited  above  is  that 
where  the  statute  confers  jurisdiction  upon 
the  judge  to  try  the  case  without  the  inter- 
Tention  of  a  jury  unless  a  demand  for  jury 
trial  is  made  within  a  designated  time,  and 
the  language  does  not  make  the  duty  of  so 
trying  it  mandatory,  the  judge  thereafter 
has  the  discretion  of  passing  on  the  facts 
himself  or  of  submitting  them  to  a  jury;  and 
that  neither  party,  after  the  time  for  making 
the  demand  has  expired,  can  Insist,  as  a 
matter  of  right,  that  the  case  be  tried  oth- 
erwise than  in  the  manner  allowed  by  the 
judge  in  his  discretion.  Generally  a  judge 
who  has  once  passed  upon  the  facts  should 
erercise  his  discretion  by  refusing  to  try 
them  again.  But  in  the  case  at  bar,  where 
an  unbiased  judge  who  had  never  heard  the 
facts  was  accessible,  and  a  jury  could  not 
be  obtained  without  considerable  delay, 
there  was  no  abase  of  discretion  in  refusing 
a  demand  for  jury  trial,  made  after  the 
term  at  which  the  statute  prescribed  It 
should  be  demanded.  In  fact.  Judge  Scaife, 
who  first  called  the  case,  seems  to  have 
treated  the  defendant  with  all  reasonable 
consideration  in  the  matter;  for  he  declined 
to  exercise  his  discretion  of  ordering  a  trial 
without  a  jury,  until  it  appeared  that,  on 
account  of  the  objections  the  defendant  was 
making,  a  jury  could  not  be  obtained  with- 
out considerable  trouble  and  delay. 

The  proposition  here  asserted  deals  with 
the  extent  of  the  judge's  jurisdiction  to  try 
the  facts,  when  a  statute  confers  that  juris- 
diction, but  makes  it  divestlble  by  a  demand 
for  jury  trial  tendered  within  a  designated 
time,  and  is  not  to  be  confused  with  the 
proposition,  very  widely  recognized  (see 
Worthington  v.  Nashville,  etc.,  Ry.,  114  Tenn. 
177,  86  S.  W.  307,  and  the  annotations  there- 
to as  published  in  4  Am.  &  Eng.  Ann.  Oas. 
1002),  that  where  the  parties  by  stipulation 
waive  jury  trial  and  consent  for  the  case 
to  be  tried  before  a  judge  who  otherwise 
would  not  have  the  jurisdiction  thus  to  try 
It,  the  consent  will  not  be  extended  to  a 
retrial  of  the  case,  but  will  be  presumed  to 
have  had  reference  only  to  the  trial  which, 
at  the  time  the  agreement  was  made,  was 
about  to  occur  before  the  particular  judge 
to  whom  the  stipulation  referred.  Almost 
the  identical  point  Involved  in  this  case  was 
before  the  Supreme  Court  of  Alabama  in 
the  case  of  Brock  v.  Louisville  &  Nashville 
R.  Co.,  122  Ala.  172,  26  South.  385.  That 
court  held  that  where  the  statute  required 
the  demand  for  a  jury  trial  to  be  made  at 
the  first  term,  it  could  not  be  made  there- 
after, though  in  the  meantime  the  case  had 
been  tried  once  and  had  been  remanded  by 
the  Supreme  Court  for  a  new  trial.  As  the 
court  there  said,  'The  statute  deals  with 
cases,  not  trials." 

2.  As  to  the  other  proposition  so  ably  ar- 


gued by  counsel  for  the  plaintiff  in  error — 
that  the  verdict  is  without  evidence  to  sup- 
port it— we  will  say  that  if  we  were,  in  the 
true  sense  of  the  words,  a  court  of  appeals, 
and  not  merely  a  court  for  the  correction  of 
errors  of  law,  we  could  not  give  our  ap- 
proval to  the  verdict;  the  weight  of  the 
evidence  seems  to  be  against  tt 
But  judgment  affirmed. 


(8  Oft.  App.  SS) 
BUTLE3R  V.  LAZENBY.    (No.  2,580.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllahua  by  ih9  Oowrt,) 

L  PossKssoBT  Wabbant  (S  1*)— Whxn  Lxm 
—Possession  of  Defendant. 

Possessory  warrant  will  lie  for  the  recovery 
of  property  wrongfully  taken  from  the  plain- 
tiflTs  possession,  tnoogh  the  defendant  at  the 
time  of  the  issuance  of  the  writ,  has  not  per- 
sonal physical  possession  of  It  if  it  be  in  his 
power,  custody,  or  control,  or  in  the  possession 
of  some  agent  or  custodian  holding  It  for  him 
or  in  collusion  with  him.  When  the  property 
itself  is  before  the  court,  the  defendant,  who 
denies  that  he  is  in  possession  of  the  property, 
is  in  no  just  position  to  complain  if  the  court 
awards  the  possession  to  the  plaintiff;  the 
rights  of  no  third  person  being  involved. 

[E>!.  Note.— Pot  other  cases,  see  Possessoxy 
Warrant,  Cent  Dig.  |  1 ;    Dec  Dig.  S  1.*] 

2,  (POSSESSOBT  WaBBANT  (§  7*)<-OEB'nOBABI— 
POWEBS  OF  SUPEBIOB  COUBT— FiNAL  JUDG- 
MENT. 

Possessory  warrant  procedure  is  summary. 
The  judge  of  the  superior  court  has  plenary  ju- 
risdiction, on  certiorari  in  such  cases,  to  settle 
all  disputed  issues  of  fact  and  to  render  final 
judgment. 

[Dd.  Note.— For  other  cases,  see  Possessory 
Warrant,  Cent.  Dig.  S  6;    Dec.  Dig.  {  ?.•] 

Error  from  Superior  Court,  McDuffie  Coun- 
ty;   H.  C.  Hammond,  Judge. 

Action  by  D.  T.  Lazenby  against  Reuben 
Butler.  Judgment  for  plaintUf,  and  defend- 
ant brings  error.    Affirmed. 

P.  B.  Johnson,  for  plaintift  in  error.  Jno. 
T.  West,  for  defendant  In  error. 

POWBLL,  J.  1.  Lazenby  sued  out  a  pos- 
sessory warrant  against  Butler,  bis  cropper, 
to  recover  possession  of  a  bale  of  cotton.  On 
the  trial  before  the  justice,  the  evidence  li 
behalf  of  the  plaintift  was  that  the  defend- 
ant still  owed  him  for  advances  and  sup- 
plies, and  that  the  bale  of  cotton  in  question 
was  a  part  of  the  crop.  The  defendant  did 
not  deny  that  the  bale  of  cotton  was  a  part 
of  the  crop,  but  set  up  that  there  had  been 
a  division,  and  that  he  had  paid  all  ad- 
vances, and  that  with  Lazenby's  consent  he 
had  sold  the  cotton  to  Hunt  Bros.  Lazenby 
denied  that  he  had  given  his  consent  for  any 
sale  of  the  property,  and  the  evidence  on  the 
subject  of  a  sale  was  in  conflict  The  con- 
stable had  the  cotton  itself  before  the  court, 
and  Hunt,  the  alleged  purchaser,  was  not  a 
party  to  the  case.    The  justice  awarded  the 


•Wot  other  cum  ■••  lama  topio  and  section  NtJMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea 


522 


68  SOUTHEASTERN  RBPORTEB. 


(Oft. 


possession  of  the  property  to  Lazenby,  the 
plaintiff  In  the  possessory  warrant  The' 
case  was  carried  by  certiorari  to  the  snperl- 
or  court,  where  the  decision  of  the  justice 
was  sustained.  This  ruling  of  the  superior 
court  is  now  before  us  for  review. 

It  is  contended  by  the  plaintiff  in  error 
that  a  possessory  warrant  will  not  He 
against  any  one  who  Is  not  in  possession  of 
the  property  at  the  time  the  warrant  is  sued 
out,  and  that  in  the  present  case,  the  posses- 
sion of  the  cotton  haying  been  transferred  to 
Hunt  Bros.,  no  legal  judgment  could  be  en- 
tered against  Butler.  Since  in  a  possessory 
warrant  case,  possession  is  the  only  issue  to 
be  tried  (Civ.  Code  1895,  §  4802),  manifestly 
the  action  would  fall  of  its  purpose  if  the 
court  could  not  lay  hands  on  the  property. 
In  view  of  this  fact.  Civ.  Code  1895,  {  4805, 
authorizes  most  summary  measures  to  com- 
pel the  production  of  the  property  when  it  Is 
in  the  possession  of  the  defendant,  or  of  any 
agent  of  his,  or  .of  any  person  Intrusted  by 
him  with  the  property.  In  this  case  the 
court  had  the  property  physically  before  It 
The  only  contestants  as  to  the  right  of  pos- 
session were  Lazenby  and  Butler.  If  Butler 
did  not  have  possession,  actual  or  construct- 
ive, of  the  property,  then  what  right  has  he 
to  complain  of  the  judgment?  For  the  judg- 
ment merely  settles  the  question  of  posses- 
sion. If  any  third  person  has  rights  in  the 
matter,  these  rights  do  not  affect  the  defend- 
ant, and  the  judgment  does  not  affect  the 
third  person.  Besides,  the  court  was  author- 
ized to  fiud  that  the  alleged  purchaser  was 
merely  holding  the  cotton  for  the  defendant 

2.  It  is  also  contended  that  Lazenby  con- 
sented to  the  sale  by  Butler,  and  that  under 
Dennard  v.  Butler,  2  Ga.  App.  198,  58  S.  B. 
297,  possessory  warrant  would  not  lie.  On- 
sent  is  a  matter  cf  fact  (Marchman  v.  Todd, 
15  Oa.  25),  end  on  this  point  the  evidence  is 
conflicting.  In  possessory  warrant  cases, 
carried  up  on  certiorari,  the  judge  of  the  su- 
perior court  may  render  a  final  judgment, 
notwithstanding  conflicts  in  the  evidence. 
Susong  V.  McKenna,  121  Oa.  97,  48  S.  E. 
695.  If  the  judge  sustains  the  judgment  of 
the  justice,  on  the  conflicting  facts,  this  court 
will  not  reverse  his  judgment;  certainly  not 
unless  he  has  manifestly  abused  his  dlscre- 
tlen.    Hill  v.  Johnson,  74  Ga.  862. 

Ju^U^ent  affirmed. 


(8  Qa.  Aj)p.  95) 

THOMAS  V.  STATE.     (No.  2,689.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(8yXlabu9  ty  the  Court,) 

BuBOLABT  (f  41*)— Evidence— SuPFioiKNCY. 

The  proof  of  the  corpus  delicti  being  In- 
Bttffident,  and  there  being  no  evidence  tending 
to  show  where  the  car  alleged  to  have  been 
broken  was  located  at  the  time  of  the  alleged 
breaking?,  the  conviction  of  the  defendant  was 


unauthorized,  and  a  new  trial  should  have  been 
granted. 

[Bd.  Note.— For  other  cases,  see  Burglary, 
Dec  Dig.  S  41.*] 

Error  from  Superior  Court,  Fulton  CSoun- 
ty;    Geo.  L.  Bell,  Judge. 

James  Thomas  was  convicted  of  breaking 
into  a  railroad  car,  and  brings  error.  Re- 
versed.  X 

Moore  ft  Moore,  for  plaintiff  In  error.  C 
D.  Hill,  Sol.  Gen.,  and  D.  K.  Johnston,  for 
the  State. 

RUSSBLL,  J.  The  defendant  in  the  court 
below  was  indicted  for  breaking  into  and 
entering  a  railroad  car  in  the  custody  of 
the  Southern  Railroad  Company.  He  was 
arrested  late  one  night  on  the  streets  of 
Atlanta  by^a  policeman,  who  found  him  in 
possession  of  fieven  pairs  of  shoes,  which 
were  later  identified  as  having  come  from 
a  box  of  shoes  which  had  been  loaded  into 
a  car  upon  the  tracks  of  the  railroad  com- 
pany. The  defendant,  upon  being  arrested, 
stated  that  he  was  carrying  the  shoes,  as  di- 
rected by  a  hackman,  to  a  house  near  by, 
but  disclaimed  any  knowledge  of  where  or 
how  they  were  obtained.  Both  drivers  of 
the  hack  in  question  were  introduced  by  the 
state,  and  denied  having  given  the  shoes 
to  the  defendant  Testimony  was  introduc- 
ed, showing  that  shoes  similar  to  those  found 
in  the  possession  of  the  accused  were  loaded 
into  the  car,  and  another  witness  testified 
that  he  sealed  the  car  in  question.  No  tes- 
timony, however,  was  introduced  tending 
to  show  where  the  car  was  at  the  time  of 
the  breaking — ^whether  it  was  broken  into 
on  the  track  where  it  was  loaded,  which 
was  shown  to  have  been  in  Fulton  comity, 
or  whether  the  breaking  was  done  at  some 
other  place,  perhaps  not  in  Fulton  county. 

Inasmuch  as  the  proof  of  the  corpus  delicti 
is  not  clear,  and  the  venue  not  satisfactorily 
established,  we  deem  it  unnecessary  to  dis- 
cuss the  other  assignments  of  error.  The 
defendant  may  be  guilty  of  larceny,  because 
he  had  the  shoes  in  Fulton  county  (see 
Burley  v.  State,  81  Ga.  741,  7  S.  E.  693); 
but  no  one  testified  that  the  car  was  actually 
broken,  and  that  it  was  in  Pulton  county 
at  the  time  or  after  it  had  been  broken  and 
entered*  As  there  must  be  another  trial, 
however,  we  will  say  that  under  the  evi- 
dence in  the  present  record  the  judge  should 
have  instructed  the  jury  that,  where  <^r- 
cumstantlal  evidence  alone  is  relied  upon 
to  authorize  a  conviction,  the  circumstances 
must  be  suflSdent  to  satisfy  the  jury  of  the 
defendant's  guilt,  to  the  exclusion  of  any 
other  reasonable  hypothesis  than  that  he  is 
guilty,  and  that  if  the  circumstances  relied 
upon  are  as  consistent  with  the  innocence 
of  the  accused  as  with  the  theory  of  his 
guilt  he  should  be  acquitted.    Riley  v.  State, 
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1  Ga.  App.  est,  07  S.  E.  1081.  The  law  in 
its  hmnanlty  recpilrefl  that  in  every  criminal 
case,  in  which  the  gailt  of  the  defendant 
is  dependent  wholly  on  circumstantial  evi- 
dence, the  jury  should  be  instructed  that, 
if  the  proven  facts  are  consistent  with  in- 
nocence»  the  defendant  Is  entitled  to  an  ac- 
quittal. 
Judgment  reversed. 


<8  Ga.  Ai»p.  90) 

6BX>ROIA  SOUTHERN  &  F.  RY.  00.  T. 

JONES.    (No.  2,584.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabi  hy  the  Court.) 
Railroads  (S  447»)— Killing  of  Stock— Tif- 

STBUCTIONS. 

In  a  suit  to  recover  damages  from  a  rail- 
road company  for  lulling  a  cow,  the  court  charg- 
ed the  jury,  "If  you  believe  the  railroad  com- 
pany was  not  negligent — did  all  they  could  to 
prevent   the   killing— under    the    rules   of   law 

g*ven  to  you,  and  are  not  liable  therefor,  the 
rm  of  your  verdict  will  be,  'We,  the  jury,  find 
for  the  defendant' "  The  foregoing  excerpt 
was  excepted  to,  because  the  use  of  the  words 
"and  are  not  liable  therefor"  allowed  the  jury 
to  find  against  the  defendant,  although  they 
found  it  was  not  negligent,  and  did  all  It  could 
to  prevent  the  killing  of  the  cow.  Heldy  that 
this  criticism  is  wholly  without  merit,  irrespec- 
tive of  other  exceptions  that  might  have  been 
taken.  No  other  error  of  law  being  complained 
of,  and  the  verdict  being  supported  by  the  evi- 
dence, the  Judgment  refusing  a  new  trial  Is  af- 
firmed. 

[Dd.  Note.->ror  other  cases,  see  Railroads. 
Cent.  Dig.  U  1642,  1649;    Dec.  Dig.  |  447.*] 

Error  from  Superior  Oourt,  Turner  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  L.  A.  Jones  against  the  Georgia 
Southern  &  Florida  Railway  Company. 
Judgment  for  plaintUt,  and  defendant  brings 
error.    Afiirmed. 

John  B.  Hutcheson,  for  plalntift  in  error. 
R.  L.  Tipton,  for  defendant  In  error. 

HILU  0.  J.     Affirmed. 


(86  S.  C.  21S) 


STATE  V.  REVELS. 


(Supreme  Court  of  South  Carolina.    July 

4,  1910.) 
Homicide     ({    255*)  —  Involuivtabt    Maiv- 

SLAtJQHTEB—EviDENCK. 

Evidence  held  to  warrant  a  conviction  of 
involuntary  manslaughter  caused  by  the  negli- 
gent maimer  of  handling  a  gun. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  255.*] 

Appeal  from  General  Sessions  Circuit 
Court,  Marlboro  County. 

French  Revels  was  convicted  of  luTolun- 
tary  manslaughter,  and  he  appeals.  Af- 
Ormed. 

Townsend  ft  Rogers,  for  appellant  J. 
Bionroe  Spears,  Sol.,  for  the  State. 


JONES,  C  J.  The  defendant  was  convict- 
ed of  Involuntary  manslaughter  and  sentenc- 
ed to  two  years  on  the  public  works  of  the 
county.  The  only  Question  Involved  in  the 
exceptions  is  whether  there  was  any  tes- 
timony tending  to  show  involuntary  man- 
slaughter. --..-*.' 

There  was  testimony  that  on  the  night  Of 
the  homicide  there  was  an  ice  cream  supper 
given  at  the  home  of  defendant,  and  that 
deceased,  James  Henry  Jacobs,  who  was  the 
brother-in-law  of  defendant,  was  present  as- 
sisting the  defendant,  appearing  to  he  part- 
ner. A  crowd  was  present  In  tiie  yard 
a  man  and  a  boy  were  quarreling.  Defend- 
ant told  them  he  was  not  going  to  have  any 
fuss  there,  and  ordered  the  man  Smith  to 
shut  up  or  get  out,  and  Smith  replied  with 
an  oath  that  he  would  hush  or  get  out  when 
he  got  ready.  Defendant  walked  off  say- 
ing that  he  would  scatter  the  crowd,  went 
into  his  house,  and  was  returning  along 
the  passage  In  the  direction  of  the  front 
door  with  a  cocked  gun  in  his  hand,  when 
Allen  Tolson  caught  hold  of  the  gun,  and 
requested  defendant  to  put  It  up  lest  he 
cause  trouble,  and  defendant  said  that  he 
was  not  mad;  that  he  would  not  hurt  any 
one.  The  defendant  told  Tolson  to  turn  the 
gun  loose;  it  was  cocked.  About  the  time 
Tolson  turned  the  gun  loose  the  deceased, 
Jacobs,  took  hold  of  the  barrel  end,  and 
they  were  pulling  at  the  gun  when  it  fired, 
the  load  striking  deceased  about  the  knee, 
from  which  wound  he  died.  Immediately 
after  the  shooting,  defendant  said  he  would 
not  have  done  It  for  anything  in  the  world, 
and  walked  ont  of  the  house.  Before  he 
died,  Jacobs  said  he  was  not  mad  with  de- 
fendant and  would  not  hold  it  against  him. 

The  testimony  was  sufficient  to  warrant 
an  inference  that  the  homicide  was  caused 
by  the  negligent  handling  of  the  loaded  gun, 
within  the  definition  of  involuntary  man- 
slaughter as  declared  and  enforced  In  State 
Y.  Gilliam,  06  S.  C.  422,  45  S.  E.  6. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


fiTATB  v.  TUCKER. 


(9S  8.  C.  211) 


(Supreme  Court  of  South  Carolina.    July 

5,    1910.) 

HOiaCIUE  (§  T4*)— IWVOLUNTABT  lif  ANSLATTOH- 

TSB— OannNAL    Cabblbssnbss^Standabd 

roB  Dbtebuination. 

Criminal  carelessness  on  which  to  base  a 
conviction  of  involuntary  manslaughter  is  de- 
terminable by  the  standard  of  simple  negligence 
or  carelessness,  or  mere  inadvertence,  and  it 
does  not  Involve  that  degree  of  lade  of  care 
amounting  to  recklessness  or  gross  carelessness. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  §§  9T-101 ;   Dec.  Dig.  i  74.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Union  County ;   S.  W.  G.  Shipp,  Judge. 
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Rnssel  Tucker  was  convicted  of  man- 
slaughter, and  he  appeals.     Affirmed. 

Wallace  &  Barron,  for  appellant  J.  O. 
Otts,  Sol.,  for  the  State. 

JONES,  0.  J.  The  defendant,  under  an 
indictment  for  murder,  was  convicted  of 
manslaughter  and  sentenced  to  two  years 
at  bard  labor  on  the  public  works  of  the 
county. 

The  testimony  for  the  state  tended  to 
show  that  in  Union  county  in  December, 
1909,  at  night,  the  defendant,  who  had  nev- 
er handled  a  pistol  before,  got  his  father's 
pistol  out  of  the  bureau  and  was  "project- 
ing" around  with  it  in  the  room  in  pres- 
ence of  the  deceased,  a  boy  about  10  years 
old,  his  sister,  and  one  or  more  other  small- 
er children.  Defendant,  whose  age  is  not 
stated,  had  playfully  snatched  a  dime  from 
the  pocket  of  his  sister,  and  the  sister  tried 
to  recover  it  when  defendant  said  to  her: 
"If  you  don't  sit  down  I  am  going  to  shoot 
you."  The  sister  sat  down  and  then  the 
deceased  tried  to  take  the  money  from  de- 
fendant, and  defendant  told  him  if  he  did- 
n't sit  down  he  was  going  to  shoot  him  and 
deceased  said:  "No,  you  won't  either." 
Then  defendant  said:  "If  you  don't  believe 
it,  hold  out  your  hand,  I  will  show  you." 
Then  deceased  held  out  his  hand  and  snatch- 
ed It  back.  Shortly  afterwards  the  pistol 
fired,  the  ball  striking  deceased  in  the  neck 
and  killing  him,  whereupon  the  defendant 
said:  "Lord  have  mercy!  did  I  shoot  him?" 
and,  being  frightened,  ran  off  for  a  couple 
of  hours,  and  returned.  The  deceased  was 
a  half-brother  of  the  defendant.  The  de- 
fendant testified  that  he  was  sitting  down 
rubbing  the  pistol  and  that  deceased  was  sit- 
ting down  by  his  side  when  he  commenced, 
and  that  without  knowing  that  it  was  load- 
ed or  that  his  brother  was  in  front  of  him, 
pulled  the  trigger  without  meaning  to  do 
so.  From  the  foregoing  statement  it  is  clear 
that  there  was  some  testimony  of  criminal 
carelessness  in  handling  the  pistol,  which 
resulted  in  homicide. 

Exception  is  taken  to  the  following  charge 
to  the  jury:  "Where  a  person  handles  fire- 
arms in  a  criminally  careless  way  and  caus- 
es the  death  of  some  person,  he  would  be 
guilty  of  manslaughter.  Now,  it  is  neces- 
sary for  me  to  define  to  you  what  we  mean 
by  carelessness  or  negligence.  Negligence  is 
the  want  of  due  care;  it  Is  the  failure  to 
observe  due  care  under  the  circumstances, 
or  I  might  put  it  this  way,  it  is  the  fail- 
ure to  do  that  which  a  person  of  ordinary 
firmness  and  reason  would  have  done  under 
the  circumstances,  or  it  Is  doing  something 
that  a  person  of  ordinary  care  and  prudence 
would  not  have  done  under  the  same  circum- 
stances. Now,  that  is  a  question  of  fact  to 
you.    The  defendant  comes  into  court  charg- 


ed with  the  taking  of  the  life  of  Nick  Tuck- 
er. He  says  that  he  did  it;  that  it  was 
an  accident.  Now,  the  question  before  you 
is  whether  or  not,  In  taking  the  life  of  Nick 
Tucker,  the  defendant  here  was  guilty  of 
criminal  carelessness  in  the  sense  that  I 
have  defined  it  to  you.  Inquire,  would  a 
person  of  ordinary  prudence,  surrounded  by 
the  same  circumstances  that  surrounded  him 
at  the  time,  have  acted  in  the  same  way  that 
he  did?" 

The  error  assigned  is  that  the  court  there- 
by charged  that  criminal  carelessness  upon 
which  a  verdict  of  guilty  of  involuntary 
manslaughter  could  be  based  was  to  be  de- 
termined by  the  standard  of  simple  negli- 
gence or  carelessness  or  mere  inadvertence, 
whereas  it  is  submitted  that  criminal  care- 
lessness involves  that  degree  of  lack  of  care 
amounting  to  recklessness  or  grostf  earless- 
ness.  The  point  raised  has  been  expressly" 
ruled  against  appellant's  contention  in  the 
case  of  State  v.  Gilliam,  06  S.  C.  423,  45 
S.  £«.  0,  which  sustained  a  charge  like  the 
one  complained  of,  and  held  that  a  person 
who  causes  another's  death  by  the  negligent 
use  of  a  pistol  or  gun  is  guilty  of  manslaugh- 
ter, unless  the  negligence  Is  so  wanton  as 
to  make  the  killing  murder. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

J         (8S  8.  a  SU) 

STATE  V.  EDWARDS. 

(Supreme   Court  of  South   Oarolina.     July  4^ 

1910.) 

1.  Obiminai.  Law  (|  1161*)— Contiwuawcb— 
Discretion  of  Goubt. 

Hefusal  of  a  continuance  is  in  the  discre- 
tion of  the  trial  court  and  is  not  ground  for 
reversal,  except  in  a  clear  case  of  abuse  of  dis- 
cretion. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3045-^049;  Dec.  Dig.  { 
1151.*] 

2.  Ceiminal  Law   (§   593*)— CowTiinTANc*— 
Discretion  op  Court. 

Where  accused  was  represented  by  two  at- 
torneys, the  refusal  to  grant  a  continuance  on 
the  ground  of  the  absence  of  one  of  them  on  the 
ground  of  Illness  was  not  an  abuse  of  discre- 
tion ;  the  attorney  present  being  one  of  experi- 
ence and  capable  of  managing  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1320 ;    Dec  Dig.  S  593.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Berkeley  County;   Ernest  Gary,  Judge. 

James  Edwards  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

John  O.  Edwards,  for  appellant  P.  T.  HU- 
debrand,  Sol.,  for  the  State. 

JONES,  C.  J.  The  defendant  was  arraign- 
ed at  the  July,  1909,  term  of  the  court  of 
general  sessions  for  Berkeley  county.  Judge 
Watts  presiding,  charged  with  the  murder  of 
his  wife  about  eight  years  previous.  The 
case  was  continued.    At  the  November,  1900^ 
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term,  Judge  Brneet  Gary  presiding,  tbe  case 
was  tried  and  resulted  in  a  conviction  of 
murder  wltliout  recommendation  to  mercy, 
and  defendant  was  sentenced  to  be  hanged  on 
December  10,  1909. 

The  exceptions  assign  error  in  the  refusal 
to  continue  the  case  at  the  November  t^m 
and  in  proceeding  with  the  trial.  The  court 
has  often  declared  that  the  refusal  of  a  mo- 
tion for  continuance  Is  in  the  discretion  of 
the  trial  court  and  will  not  be  ground  l^or  re- 
versal, except  in  a  clear'  case  of  abuse  of  dis- 
cretion. State  V.  Kenny,  77  S.  C.  240,  57  S. 
E.  858. 

In  his  order  settling  the  case  the  presiding 
judge  stated  his  reason  for  refusing  the  mo- 
tion as  follows:  "The  defendant  was  arraign- 
ed at  the  previous  term  of  the  court  held  by 
the  Honorable  R.  C.  Watts.  For  reasons  sat- 
isfactory to  him,  a  continuance  at  that  term 
of  court  was  granted.  During  the  progress 
of.  the  Novemi>er  term  this  case  was  call- 
ed, after  having  been  reached  on  the  calen- 
dar, and  the  solicitor  announced  promptly 
that  the  state  was  ready  and  Insisted  upon  a 
trial.  The  docket  showed  that  Mr.  Edwards 
and  Mr.  Davis  were  noted  as  counsel  for  the 
defendant,  not  only  at  the  Novemb^  term, 
but  were  so  noted  at  the  previous  term.  Af- 
ter the  announcement  made  by  the  solicitor, 
Mr.  Edwards  appearing  for  the  defendant, 
made  a  motion  for  the  continuance,  basing 
said  motion,  in  part,  upon  the  Inclosed  cer- 
tificate and  on  the  further  grounds  that  Mr. 
Edwards  did  not  feel  fully  warranted  to  pro- 
ceed with  the  trial.  It  appeared  to  me  that 
Mr.  Edwards,  being  a  lawyer  of  experience, 
was  fully  capable  of  managing  the  defend- 
ant's case,  and  I  therefore  held  that  the  mo- 
tion based  on  this  certificate  (the  same  being 
so  very  definite)  was  InsufHcient,  and  ordered 
the  case  to  proceed  to  trial.  The  case  was 
regularly  tried,  ably  represented  by  Mr.  Ed- 
wards, and  the  result  is  as  appears  In  the 
case." 

The  physician's  certificate,  dated  Novem- 
ber 1,  1909,  was  In  these  words:  "I  hereby 
certify  that  Mr.  G.  B.  Davis  of  the  Berkeley 
bar  is  physically  unable  to  attend  court  at 
this  term  or  to  attend  to  business,  either  le- 
gal or  otherwise,  at  present.  [Signed]  H.  S. 
Feagin,  M.  D."  We  see  no  abuse  of  discre- 
tion here. 

The  case  is  quite  different  from  Vam  v. 
Green,  50  S.  C.  404,  27  S.  E.  862,  wherein  all 
the  counsel  for  the  prisoner  were  sick  and 
thereby  unable  to  conduct  his  defense,  and 
the  trial  judge  committed  error  of  law  in  per- 
mitting his  ruling,  refusing  to  continue,  to 
be  controlled  by  his  cusrtom  in  such  cases  to 
require  the  prisoner  to  employ  other  counsel. 

The  judgment  of  the  circuit  court  is  affirm- 
ed, and  tbe  case  Is  remanded,  so  that  a  new 
day  may  be  assigned  for  the  execution  of  the 
sentence. 


(M  8.  C.  tt») 
DOVER  V.  DOCKHART  MILDS. 

(Supreme  Court  of  South   Oarolina.     July  4, 

1910.) 

1.  Trial  (§  287*)— Iwstbuctions— Inadvert- 
ent   BiBBaRS— USE    OF    "and**     INSTEAD     OF 

"OB.** 

In  an  action  for  injuries  to  a  servant, 
where  the  complaint  alleged  negligence  in  not 
furnishing  plaintiff  with  safe  machinery  and  a 
safe  j)lace  to  work,  in  that  a  belt  which  broke 
and  mjured  him  was  old,  unsafe,  defective  and 
worn  out,  thereby  causing  it  to  break  easily,  an 
instruction  that  the  burden  was  on  plaintiff  to 
prove  that  the  place  at  which  he  was  put  to 
work  was  not  safe  and  suitable,  "and**  that  the 
belt  was  old,  unsafe,  and  defective,  was  not  ob- 
jectionable for  using  the  conjunctive  instead  of 
the  disjunctive;  there  being  in  effect  only  one 
specification  of  negligence. 

[E}d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  702;   Dec.  Dig.  |  287.*] 

2.  Appeal  and  E^rob  (§  215*)— Presenta- 
tion OF  Objections— iNSTBUonoNS. 

Any  mere  inadvertences  in  a  charge,  such 
aa  the  use  of  a  conjunctive  instead  oi  a  dis- 
junctive, must  be  V/rought  to  the  attention  of 
the  trial  judge  or  they  will  not  avail  as  grounds 
of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1309;  Dec.  Dig.  |  215;* 
Trial,  Cent.  Dig.  |  683.] 

3.  Masteb  and  Servant  (|  264*)— Injuries 
TO  Servant  —  Action  —  Pleadings  and 
Pboof. 

In  an  action  for  injuries  to  a  servant  by 
the  breaking  of  a  belt  which  plaintiff  was  at- 
tempting to  place  on  moving  machinery,  where 
there  was  no  allegation  in  the  complaint  that 
the  belt  was  too  tight,  but  it  was  alleged  that 
it  was  unsafe  and  defective  in  that  it  was  old 
and  worn  out,  an  instruction  to  disregard  un- 
solicited testimony  that  the  belt  was  too  tight 
was  not  error. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  865;    Dec.  Dig.  §  264.*] 

4.  Tbial  (5  104*)— iNfiTTBUCTioNS— Weight  of 
Evidence. 

In  an  action  for  injuries  to  a  servant  by 
the  breaking  of  a  belt,  instructions  that  if  the 
belt  was  old  and  rotten  and  plaintiff  threw  ft 
on  a  rapidly  moving  piece  of  machinery,  when 
any  one,  by  the  exercise  of  ordinary  care, 
would  have  known  that  it  was  dangerous,  and 
the  proximate  cause  of  his  injury  was  his  own 
negligent  act  in  so  doing,  instead  of  stopping 
the  machinery  before  putting  it  on^  it  was  for 
the  jury  to  say  whether  he  was  guilty  of  negli- 
gence, and  whether  his  negli^^ence  contributed  to 
the  injury,  were  not  objectionable  as  charges 
on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  465,  466 ;  Dec.  Dig.  §  194  ;•  Negligence, 
Cent.  Dig.  R  358,  859.] 

5.  Masteb  and  Sebvant  ($  296*)— Injubieb 
TO  Sebvant— AcTiONS—lNBTBucTioNS. 

In  an  action  for  injuries  to  a  servant,  an 
instruction  that  a  servant  has  a  right  to  assume 
that  the  machinery  and  appliances  are  reasona- 
bly safe,  but  that  a  man  cannot  walk  into  an 
apparent  danger,  and,  without  the  slightest  ex- 
ercise of  his  faculties,  take  up  a  thing  which 
the  slightest  degree  of  care  would  show  him 
was  unsafe,  and  recover  because  he  thought  it 
was  all  right,  was  not  error. 

[E>1.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fi§  1182,  1185;  Dec.  Dig.  | 
296.*] 
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6.   MA8TEB    AND    SERVANT    (J    231*)— INJUBIES 

TO  Servant—Co NTBiBUTOBT  Nbgliqencb— 

Care  Required  of  Servant. 

A  servant  may,  without  inspection,  assume 
and  reiv  upon  the  assumption  that  the  machin- 
ery ana  appliances  furnished  him  by  the  mas- 
ter are  safe  and  suitable,  and  he  is  not  bound 
to  use  ordinary  care  to  ascertain  if  they  are  so. 

[E2d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  676 ;  Dec.  Dig.  |  281.*] 

7.  Master  and  Servant  (H  217,  234*)— In- 
juries TO  Sebvant— Assumption  of  Risk 
—Contributory  Nbglioencb— Knowledge 
OP  Danger. 

If  a  servant  Icnows  that  appliances  are 
not  safe  and  suitable,  or  if  it  is  obvious  or  ap- 
parent that  they  are  not,  and  he  uses  them  and 
is  injured,  he  may  be  held  to  have  assumed  the 
risk  or  to  have  been  guilty  of  contributory  neg- 
ligence, with  certain  exceptions. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ||  574,  706;  Dec.  Dig.  §§ 
217,  234.*] 

8.  Trial  (§  206*)— Instructions— Cure  by 
Other  Instructions. 

In  an  action  for  injuries  to  a  servant,  er- 
ror in  charging  that  a  servant  must  use  ordi- 
nary care  to  ascertain  if  the  machinery  and  ap- 
pliances furnished  him  by  his  master  are  safe, 
IS  not  prejudicial  where  the  law  was  correctly 
stated  several  times,  and  pust  before  tiie  lan- 
guage complained  of  the  judge  had  said  that 
"a  man  cannot  walk  into  an  apparent  danger, 
and,  without  the  slightest  exercise  of  his  facul- 
ties, take  up  a  thing  which  the  slightest  degree 
of  care  would  show  him  was  unsafe,"  and  just 
after  the  language  complained  of  he  said,  "if 
it  is  apparent  that  it  is  unsafe,"  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  705,  709;    Dec  Dig.  $  296.*] 

9.  Master  and  Servant  (§  264 *)->In juries 
TO  SERVANT*-AonoN&— Issues  and  Proof. 

The  burden  being  upon  plaintiff  in  an  ac- 
tion for  injuries  to  prove  the  allegation  of  his 
complaint  that  his  injury  was  caused  by  the 
negligence  of  the  defendant,  his  employer^  the 
defendant,  under  the  general  denial,  had  the 
right  to  introduce  any  testimony  tending  to  dis- 

f>rove  that  allegation,  as.  for  instance,  that  the 
njury  was  caused  by  tne  negligence  of  a  fel- 
low servant  or  by  the  sole  negligence  of  plain- 
tiil. 

'  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  864 ;   Dec  Dig.  |  264.*] 

10.  Trial  (§  314*)— Conduct  and  Deliber- 
ations OF  JuRT— Coercing  Agreement. 

The  action  of  the  court  in  recalling  the 
Jury  and  tiling  them  that  he  regretted  to  keep 
them  out  longer  in  the  case  as  ft  was  (dogging 
the  work  of  the  court,  that  it  seemed  absurd 
that  a  jury  of  12  men  could  not  agree  on  a  case 
like  that,  that  the  case  had  had  a  fair  and  com- 
plete trial,  and  had  been  presented  clearly,  was 
not  objectionable  as  coercing  the  venlict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  747 ;   Dec  Dig.  |  814.*] 

11.  Appeal  and  Error  (|  975*)— Review- 
Discretion  OF  Court— Control  of  Delib- 
erations OF  JURT. 

The  length  of  time  which  should  be  given 
to  the  consideration  of  a  case  by  the  jurv  be- 
ing a  matter  for  the  sound  discretion  of  the 
court,  the  exercise  of  such  discretion  will  not 
be  reviewed  unless  it  has  been  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3844 ;   Dec  Dig.  |  975.*] 

Appeal  from  Common  Pleas  Circuit  Court 

of  Union  County;  R.  W.  Memminger,  Judge. 

Action  by   Joseph   B.   Dover  against  the 


Lockhart  MUIs.    From  a  judgment  for  de- 
fendant, plaintiff  appeals.    AfBrmed. 

John  K.  Hamblin,  tor  appellant  Town- 
send  &  Townsend  and  Sirrine  &  Charles,  for 
respondent 

HYDRICK,  J.  Plaintiff  sought  to  recover 
damages  for  injuries  received  while  assist- 
ing a  fellow  servant  in  putting  a  belt  on  a 
pulley  which  was  revolving  very  rapidly. 
The  belt  broke,  and  the  end  of  it  struck 
and  hurt  plaintiff's  hand.  Plaintiff  was  47 
years  of  age,  and  had  been  working  in  the 
mill  about  30  days.  By  the  use  of  a  lever 
near  at  hand  he  could  have  stopped  the  ma- 
chine and  put  the  belt  on  with  safety ;  and 
the  person  whom  he  was  assisting  testified 
that  he  told  him  several  timas  to  do  so,  but 
plaintiff  refused,  and  Insisted  on  putting  the 
belt  on  while  the  pulley  was  in  motion.  The 
defenses  were  a  general  denial,  and  the  pleas 
of  contributory  negligence  and  assumption 
of  risk. 

The  first  specification  of  negligence  in  the 
complaint  was  "in  not  furnishing  plaintiff 
with  safe  machinery,  and  a  safe  place  in 
which  to  work,  in  that  the  said  belt  was 
old,  unsafe,  defective,  worn  out  thereby 
causing  the  said  belt  to  break  easily."  The 
court  instructed  the  jury  that  the  burden 
was  on  the  plaintiff  to  prove  that  the  place 
at  which  he  was  put  to  work  was  not  safe 
and  suitable,  and  that  the  belt  was  old,  un- 
safe, and  defective.  The  error  assigned  is 
in  the  use  of  the  conjunctive  "and"  between 
the  words  ''safe"  and  "suitable"  and  between 
the  words  "unsafe"  and  "defective,"  instead 
of  the  disjunctive  "or";  the  contention  be- 
ing that  where  there  are  several  spedflca- 
tions  of  negligence,  it  is  not  incumbent  on 
the  plaintiff  to  prove  all  of  them,  but  if  he 
proves  onlj  one,  and  that  it  was  the  prox- 
imate cause  of  bis  injury,  he  is  entitled  to 
recover,  which,  as  a  general  proposition,  la 
correct  but  properly  construed,  the  com- 
plaint contained  only  one  specification  of 
negligence— that  the  belt  had  become  defect- 
ive from  long  use,  in  other  words,  that  It 
was  worn  out  The  other  modifying  ad* 
Jectives  used  added  nothing  to  this  charge. 
The  same  may  be  said  of  the  adjectives 
descriptive  of  the  place— if  it  was  "unsafe/* 
it  was  "unsuitable."  In  this  connection, 
these  words  are  used  interchangeably  and 
synonymously.  In  responding  to  an  excep- 
tion which  made  the  same  point  the  court 
said,  in  Davis  v.  R.  R.,  75  S.  C.  307,  55  S. 
B.  527:  "It  would  greatly  embarrass  the 
practical  administration  of  the  law  for  the 
appellate  court  in  reviewing  charges  to  the 
Jury,  to  become  hypercritical  or  a  stidcler 
for  the  technical  rules  of  philology  in  every 
phrase  and  clause,  and  reverse  verdicts  for 
some  loose  expression  or  some  slight  mis- 
use of  a  word,  when  the  general  import  of 
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the  charge  statiid  the  law.  Any  portion  of 
a  charge  to  which  exception  is  taken  should 
be  fairly  construed  with  reference  to  the 
clear  tenor  and  Import  of  the  whole,  and 
as  an  effort  to  explain  the  law  of  a  case  to 
men  of  .ordinary  or  average  education  and 
Intelligence.  The  average  Juryman  has  lit- 
tle knowledge  and  lees  concern  about  fbie 
distinctions,  but  generally  has  a  desire  and 
capacity  for  sufficient  information  to  enable 
him  to  do  substantial  Justice  between  the 
parties."  Mere  Inadvertences  of  fluch  a 
nature  in  charging  the  Jury  must  be  brought 
to  the  attention  of  the  Judge,  or  they  will 
not  avail  as  groimds  of  appeal ;  for  If  they 
are  not  of  sufficient  importance  to  attract 
the  attention  of  counsel  learned  in  the  law, 
we  may  safely  assume  they  do  not  mislead 
the  Jury  or  affect  the  result. 

There  was  no  error  in  instructing  the 
Jury  to  disregard  the  unsolicited  testimony 
of  one  of  the  witnesses  that  the  belt  was 
too  tight,  because  there  was  no  such  alle- 
gation in  the  complaint  It  is  contended 
that  the  allegation  that  it  was  unsafe  and 
defective  is  broad  enough  to  admit  evidence 
that  it  was  too  tight.  That  might  be  so,  if 
it  had  been  alleged  generally,  and  without 
more,  that  the  belt  was  unsafe  and  defective 
But,  referring  to  the  allegation  of  the  com- 
plaint, it  will  be  seen  that,  properly  con- 
strued, it  was  intended  to  allege  that  the 
belt  was  unsafe  and  defective  only  in  that 
it  was  old  and  worn  out  There  is  not  even 
an  intimation  to  be  gathered  from  the  lan- 
guage used  that  it  was  too  tight 

The  fourth  and  ninth  exceptions  will  be 
considered  together.  The  fourth  exception 
complains  of  the  following  instruction:  "If 
you  find  that  the  belt  was  old  and  rotten, 
and  that  it  was  negligence  on  the  part  of 
the  mill  to  furnish  him  with  such  a  belt,  if 
you  so  find,  and  that  the  man  went  and 
picked  it  up  and  threw  it  on  a  rapidly  moving 
piece  of  machinery,  which  any  one,  by  the 
exercise  of  ordinary  care,  would  have  known 
that  It  was  dangerous,  and  the  proximate 
cause  of  his  injury  was  the  negligent  act  of 
bis  own  in  putting  the  belt  on  a  moving 
machine.  Instead  of  stopping  the  .^machine 
before  putting  it  on,  and  the  proximate 
cause  was  not  the  defect  in  the  belt,  but 
was  the  negligent  act  of  the  man  himself 
In  pntting  the  belt  on  the  moving  piece  of 
machinery,  it  would  be  for  you  to  say  wheth- 
er, under  that  state  of  facts,  he  himself 
was  guilty  of  negligence ;  if  you  find  that  he 
was,  and  that  his  own  negligence  contribut- 
ed to  the  injury  as  a  proximate  cause,  if 
the  belt  was  old  and  rotten,  but  his  own  neg- 
ligence would  have  brought  about  the  same 
results  had  it  been  a  new  belt — ^then  he  is 
not  entitled  to  recover;  that  is  what  is 
known  as  contributory  negligence." 

Axter  the  Jury  had  heen  out  some  time, 
they  were  brought  in,  and  the  court  gave 
them  further  instructions,  of  which  the  fol- 
lowing portion  is  complained  of  in  the  ninth 


exception:  "Now,  on  the  other  hand,  if  the 
belt  was  so  rotten  and  defective,  so  obvious- 
ly dangerous  as  claimed  on  the  part  of  the 
plaintiff,  and  he  went  and  picked  it  up,  and 
it  was  such  a  belt  that  any  reasonable  man 
could  see  was  defective,  and  he  deliberately 
put  it  on  a  moving  piece  of  machinery,  re- 
gardless of  any  rule,  or  any  instructions, 
if  any,  you  would  have  to  say  from  the  tes- 
timony whether  or  not  he  exercised,  under 
the  circumstances,  the  care  a  reasonable 
man  would  have  done  in  putting  a  belt  on 
a  moving  piece  of  machinery,  and  the  ques- 
tion would  be,  then,  could  he  recover  if 
he  had  seen,  or  could  have  seen,  that  it  was 
a  defective  belt,  and  that  comes  under  the 
head  of  contributory  negligence." 

The  errors  assigned  are  that  the  Judge 
charged  on  the  facts  (1)  in  stating  what 
facts  or  series  of  facts  would  constitute  con- 
tributory negligence,  and  (2)  that  it  was  in- 
ferable from  the  charge  that,  in  his  opin- 
ion, the  plaintiff  was  guilty  of  contributory 
negligence.  It  will  be  seen  from  an  anal- 
ysis of  the  language  above  quoted  that  the 
facts  are  stated  hypothetically,  and  that  it 
was  left  to  the  Jury  to  say  whether,  if  they 
found  the  facts  so  stated  to  be  true,  the 
plaintiff  was  guilty  of  negligence;  and,  if 
so,  whether  his  negligence  contributed  to 
his  injury  as  a  proximate  cause  thereof.  The 
Judge  did  not  say  what  facts  or  series  of 
facts  would  amount  to  negligence;,  nor  can 
there  be  gathered  from  the  language  used 
any  intimation  of  his  opinion  as  to  the  facts. 

The  sixth  and  seventh  exceptions  impute 
error  to  a  part  of  the  charge  which  was  in 
response  to  a  verbal  request  made  by  plaln- 
tifTs  attorney  at  the  conclusion  of  the  prin- 
cipal charge,  as  follows:  ''In  connection 
with  what  •  your  honor  has  said,  I  would 
like  you  to  charge  the  Jury  that  the  plain- 
tiff had  a  right  to  assume  that  the  machinery 
was  reasonably  safe,  and,  in  regard  to  the 
assumption  of  risk,  he  assumes  the  risk,  un- 
less it  was  known  or  apparent  to  him."  The 
court:  "I  have  already  charged  the  Jury 
fully  on  that  point — ^that  the  party  has  a 
ri^t  to  assume  that  the  machinery  and  ap- 
pliances are  reasonably  safe,  and  that  the 
place  to  work  is  safe — and  I  charge  you, 
also,  that  a  man  cannot  walk  into  an  ap- 
parent danger,  and,  without  the  slightest 
exercise  of  his  faculties,  take  up  a  thing 
which  the  slightest  degree  of  care  would 
show  him  that  it  was  unsafe,  and  then  say 
he  can  recover,  because  he  thou^t  it  was 
all  right  The  law  does  not  set  a  premium 
on  that  sort  of  carelessness.  A  man  has 
a  right  to  rely  upon  the  assumption  that  a 
thing  is  safe,  but  nevertheless  says  he  must 
use  ordinary  care  to  ascertain  if  it  is,  and 
if  it  is  apparent  that  it  is  unsafe,  and  he 
uses  it  and  gets  hurt,  I  don't  think  any 
fair-minded  man  would  say  that  he  would 
be  entitled  to  reeover,  and  the  law  says  so; 
and  while  he  has  a  right  to  rely  upon  that 
assimiptlon  the  law  requires  that  he  use  his 
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faculties  to  see  what  the  risk  is,  and  what 
the  condition  of  the  thing  was." 

The  errors  assigned  are  (1)  that  the  Judge 
charged  on  the  facts,  in  stating  what  facts 
(»r  series  of  facts  would  amount  to  care- 
lessness, and  (2)  in  charging  that  while  a 
servant  has  the  right  to  assume  that  the 
appliances  furnished  him  hy  his  master  are 
safe  and  suitable,  nevertheless  he  must  ex- 
ercise ordinary  care  to  ascertain  if  they 
are,  and  if  it  is  apparent  that  they  are  not, 
and  he  uses  them  and  gets  hurt,  he  cannot 
recover  of  the  master. 

The  first  assignment  of  error  is  untenable, 
for  certainly,  If  a  man  walks  into  ''appar- 
ent danger,  and,  without  the  slightest  ex- 
ercise of  his  faculties,  takes  up  a  thing 
which  the  slightest  degree  of  care  would 
show  him  was  unsafe,'*  he  is  guilty  of  neg- 
ligence, which  is  the  lack  of  only  ordinary 
care.  But  there  was  error  in  charging  that 
a  servant  must  use  ordinary  care  to  ascer- 
tain if  the  machinery  and  appliances  fur- 
nished him  by  his  master  are  safe.  A  serv- 
ant may,  without  inspection,  assume  and 
rely  upon  the  assumption  that  the  machin- 
ery and  appliances  furnished  him  by  the  mas- 
ter are  safe  and  suitable,  and  he  is  not 
bound  to  use  ordinary  care  to  ascertain  if 
they  are  so;  but  if  he  knows  that  they  are 
not,  OF  if  it  is  obvious  or  apparent  that  they 
are  not,  and  he  uses  them  and  is  injured, 
he  may  .be  held  to  have  assumed  the  risk, 
or  to  have  been  guilty  of  contributory  neg- 
ligence, except  under  circumstances  of  which 
there  is  no  proof  in  this.  case. 

By  reference  to  the  charge,  it  will  be  seen 
that  the  law  upon  this  point  had  been  cor- 
rectly stated  several  times,  and  it  was  so 
stated  immediately  preceding  the  language 
complained  of.  Just  before  and  in  connec- 
tion virith  the  language  complained  of;  the 
Judge  had  said,  "a  man  cannot  walk  into 
an  apparent  danger,  and,  without  the  slight- 
est exercise  of  his  faculties,  take  up  a  thing 
which  the  slightest  degree  of  care  would 
show  him  that  it  was  unsafe,"  etc.;  and 
Just  after  the  language  complained  of,  he 
said,  "If  it  is  apparent  that  it  is  unsafe," 
etc.,  which,  taken  in  connection  with  the 
context  and  with  the  whole  charge,  shows 
that  the  idea  which  the  Judge  intended  to 
convey  and  did  convey  was  that  while  a 
servant  has  the  right  to  assume  and  rely 
upon  the  assumption  that  the  machinery 
and  appliances  furnished  him  are  safe  and 
suitable,  still  he  cannot,  under  cover  of  that 
assumption,  expose  himself  to  obvious  dan- 
ger, and  hold  the  master  liable  for  the  in- 
jurious consequences,  except  as  above  stat- 
ed, under  circumstances  which  appear  not 
to  have  existed  in  this  case.  We  are  satis- 
fled,  therefore,  that  the  error  was  not  prej- 
udicial. 


The  fifth  exception  complains  of  error  in 
not  charging  that  the  burden  was  upon  de- 
fendant to  prove  that  the  injury  was  caused 
by  the  negligence  of  a  fellow  servant  The 
burden  was  upon  plaintiff  to  prove  the  al- 
legation of  his  complaint  that  his  injury 
was  caused  by  the  negligence  of  the  defend- 
ant Under  the  general  denial,  the  defend- 
ant had  the  right  to  introduce  any  t^estimooy 
tending  to  disprove  that  allegation,  as,  for 
instance,  testimony  tending  to  prove  that 
it  was  caused  by  the  negligence  of  a  fel- 
low servant,  or  by  the  sole  negligence  of  the 
plaintiff.  Roberts  v.  Virginia-Carolina  Chem. 
Co.,  84  S.  C.  2S3,  6G  S.  E.  2d8:  Wilson  v. 
Ry.,  51  S.  C.  95,  28  S.  E.  91;  Kennedy  ▼. 
Ry.,  59  S.  O.  535,  88  S.  E.  169. 

The  eighth  exception  charged  that  the 
Judge  coerced  the  verdict  After  the  Jury 
had  had  the  case  under  consideration  for 
some  time,  they  came  into  court,  and  the 
Judge  asked  if  there  was  any  prospect  of 
their  reaching  a  verdict,  and  the  foreman  re- 
plied in  the  negative.  After  ascertaining 
that  their  differences  were  on  the  facts,  the 
Judge  said,  and  this  is  the  language  com- 
plained of:  "Now,  gentlemen,  I  regret  to 
keep  you  out  longer  on  this  case;  it  is 
clogging  the  work  of  the  court  Another 
Jury  has  gone  out  on  another  case;  and, 
until  you  reach  a  verdict  in  this  case,  we  will 
not  have  enough  Jurors  to  go  on  with  the 
work.  It  seems  absurd  that  a  jury  of  12 
men  cannot  agree  upon  a  case  Uke  that 
and  find  a  verdict  one  way  or  the  other.  The 
case  was  on  the  calendar.  It  has  had  a 
fair  and  complete  trial,  and  has  been  presents 
ed  to  you  gentlemen  clearly.  It  has  con- 
sumed the  time  of  the  court,  and  caused  ex- 
pense to  your  county."  His  honor  then  re- 
stated the  salient  principles  of  law  applica- 
ble to  the  facts  of  the  case,  and  sent  the 
Jury  back  for  further  deliberation.  We  see 
nothing  in  the  language  quoted  from  which 
it  can  be  inferred  that  the  verdict  was  co- 
erced. It  is  the  duty  of  the  trial  Judge  to 
admonish  Juries  of  the  desirability  and  im- 
portance of  trying  to  reconcile  their  differ- 
ences and  agree  upon  a  verdict,  and,  in  the 
exercise  ..of  the  discretion  vested  in  him,  to 
keep  them  together  for  such  reasonable  time 
as  may  seem  necessary  and  proper  to  that 
end.  He  is  in  the  atmosphere  of  the  trial, 
and  is  cognizant  of  all  the  facts  and  dr^ 
cumstances  developed  during  the  trial;  and 
therefore  the  length  of  time  which  should 
be  given  to  the  consideration  of  the  case  by 
the  Jury  must  be  left  to  his  sound  discre- 
tion. This  court  will  not  interfere  with  the 
exercise  of  that  discretion,  unless  it  is  deai^ 
ly  made  to  appear  that  it  has  been  abused. 
In  this  case,  it  appears  to  have  been  wisely 
exercised. 

Judgment  aflLrmed. 
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(8G  S.  C.  281) 

DISBKESt  y.   EAU  CLAIRE  LAND  &  IM- 
PROVEMENT CO. 

(Supreme  Court  of  South  Carolina.     July  13» 

1010.) 

L  Covenants  (§  100*)— Wabbantt— Breach 

— Inoumbbance. 

A  decision  in  a  suit  by  a  puxcbaser  acrainst 
the  vendor  which  adjudges  that  a  representation 
made  to  the  purchaser  by  the  vendor  that  cer- 
tain land  should  be  kept  open  is  binding  on  the 
vendor,  though  the  land  has  not  been  dedicated, 
is  a  decision  that  the  land  is  incumbered  within 
A  covenant  of  warranty. 

[£>1.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §f  139,  156 ;  Dec.  Dig.  §  100.*] 

2,  Covenants   (|   104*)— Wabbantt— Breach 

— Remedies. 

Where  an  outstanding  right  to  an  ease- 
ment on  land  conveyed  by  deed  containing  a 
covenant  of  warranty  is  enforced,  and  thus  be- 
comes a  burden  on  the  land,  an  action  on  the 
warranty  is  maintainable,  but  the  mere  right 
to  an  easement  may  not  be  set  up  by  the  gran- 
tee as  a  breach  of  warranty,  when  his  use  of 
the  land  has  not  been  affected  by  the  assertion 
of  the  right  against  him. 

[Bid.  Note.— 'For  other  cases,  see  Covenants, 
Cent.  Dig.  §S  139,  170;    Dec.  Dig.  §  104,*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  C.  Klugh,  Judge. 

Action  by  James  H.  Diseker,  Jr.,  against 
the  Dan  Claire  Land  &  Improvement  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeala    Affirmed. 

Frank  G.  Tompkins,  for  appellant.  Lyles 
A  Lryles,  for  respondent 

OART,  A.  J.  This  is  an  action  for  breach 
of  the  covenants  of  warranty  in  two  deeds, 
executed  on  the  5th  of  April,  1905,  and  the 
9th  of  September,  1905,  whereby  the  defend- 
ant conveyed  to  the  plaintiff  certain  lots  of 
land  described  in  the  complaint. 

The  plaintiff  alleged  that  the  defendant, 
committed  a  breach  of  the  covenants  of  war- 
ranty by  selling  to  him  the  said  lands»  after 
they  had  been  dedicated  by  the  former  own- 
ers to  the  use  of  the  citizens  of  the  town  of 
Ean  Claire,  for  the  purpose  of  establishing 
a  park  or  public  place,  and  that  the  lots,  at 
the  time  of  said  sales,  were  burdened  by  this 
outstanding  incumbrance  in  the  nature  of  an 
easement,  in  favor  of  said  town  and  the  pub- 
lic In  general. 

At  the  dose  of  the  plaintilTs  testimony, 
the  defendant  made  a  motion  for  a  non- 
suit on  the  (following  grounds:  "1.  That 
there  has  been  no  eviction  or  disturbance  of 
the  possession  of  the  plaintiff,  of  the  proj)- 
erty  in  question — ^no  actual  eviction  or  dis- 
turbance of  the  property.  2.  That  by  the  de- 
cree of  the  circuit  court,  and  the  Supreme 
Court's  decision  of  the  case  of  Marshall  v. 
Eao  Claire  Electric  Railway  Company  it  is 
not  adjudged,  so  as  to  bind  the  defendant 
here,  that  the  s<iuare  in  question  bad  been 
dedicated  to  the  town  of  Eau  Claire,  or  to  the 


public  of  any  community.  8.  That  there  is 
no  evidence  in  this  case  whatever  of  a  dedi- 
cation and  acceptance  by  the  public,  which 
would  show  even  any  shadow  of  doubt  of 
the  title  of  the  plaintiff  to  these  lots  in  ques- 
tion. 4.  It  appears  from  the  testimony  that 
only  a  part  of  the  lots  of  Diseker  is  affected 
by  the  doubt,  even  if  any  such  exists."  His 
honor,  the  presiding  judge,  overruled  the  first 
and  fourth  grounds^  but  sustained  the  second 
and  third. 

The  first  question  that  will  be  considered 
is  whether  there  was  error  in  sustaining  the 
second  and  third  grounds  of  the  motion.  It 
must  be  remembered  that  the  rights  of  the 
plaintiff  in  the  case  of  Marshall  v.  St.  Ry. 
Co.,  73  S.  C.  241,  63  S.  B.  417,  are  not  in- 
volved in  this  action.  In  that  case  it  was 
decreed  by  his  honor,  the  circuit  judge,  "that 
the  defendant  company  be,  and  they  are 
hereby,  restrained  from  conveying  any  por- 
tion of  said  'circle*  to  any  person  whomso- 
ever." And  in  affirming  said  decree,  the  Su- 
preme Court  said:  "Even  if  the  map  was  not 
accepted  or  adopted  by  the  defendant  com- 
pany, and  even  if  the  'circle*  was  not  dedi- 
cated, so  as  to  confer  rights  that  could  be  en- 
forced by  the  public,  nevertheless,  if  the 
company  represented  to  the  plaintiff  that  the 
'circle'  would  be  kept  open,  and  thereby  in- 
duced the  plaintiff  to  purchase  her  lots,  such 
representation  would  be  binding  upon  the  de- 
fendants," thus  showing  that  the  defendant 
had  created  an  incumbrance  on  the  property 
embraced  within  the  "circle,**  against  which 
it  covenanted  by  the  clauses  of  warranty 
contained  in  the  said  deeds.  The  exceptions 
raising  this  question  are  sustained. 

The  respondent's  attorneys  gave  notice  that 
they  would  ask  for  the  order  of  nonsuit,  up- 
on the  additional  grounds  that  his  honor,  the 
presiding  judge,  erred  in  overruling  the  first 
and  fourth  grounds  of  said  motion ;  and  the 
next  question  that  will  be  considered  is 
whether  there  was  error  in  this  respect  As 
stated  In  Nathans  v.  Steinmeyer,  57  S.  C. 
386,  35  S.  E.  733,  we  regard  the  law  as  set- 
tled in  this  state,  that  neither  partial  nor 
total  failure  of  consideration  can  be  set  up 
as  a  defense,  on  account  of  a  paramount  out- 
standing title  before  eviction.  It  is  also  said 
in  Brown  v.  Thompson,  81  S.  C.  380.  62  S.  E. 
440,  that  a  defendant  cannot  set  up  an  in- 
cumbrance as  a  breach  of  the  warranty,  un- 
less he  has  been  evicted  under  it,  or  has  ac- 
tually extinguished  it  in  whole  or  in  part,  to 
protect  his  title  and  possession.  The  reasons 
for  the  rule  are  stated  in  Nathans  v.  Stein- 
meyer, 57  S.  C.  886,  85  S.  E.  733,  and  are 
alike  applicable  to  those  cases  in  which  the 
action  is  commenced  by  the  grantee  for  a 
breach  of  the  warranty,  and  those  in  which 
he,  as  defendant,  attempts  to  set  up  the 
breach  of  warranty  as  a  defense,  when  sued 
for  the  purchase  money.    The  presiding  judge 
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erred,  therefore  In  not  sastalning  the  non- 
Bolt  on  this  ground. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  I  concur.  The  incumbrance 
set  up  by  the  plaintiff,  as  a  breach  of  the 
warranty  contained  in  Vie  conveyance  to  him, 
was  the  easement  adjudged  to  be  the  right 
of  Mrs.  Marshall,  in  her  suit  against  the 
Columbia  &  Eau  Claire  Electric  Railway 
Company,  to  have  the  land,  a  part  of  which 
was  conveyed  to  the  plaintiff,  kept  open,  as 
land  dedicated  to  the  public  use.  The  posi- 
tion was  taken  by  plaintiff's  counsel  that  the 
rule  which  requires  the  grantee  to  show  that 
he  has  extinguished  the  outstanding  incum- 
brance, or  has  been  evicted  under  it  before  he 
can  maintain  an  action  on  a  general  warran- 
ty, does  not  apply  when  the  incumbrance  is 
an  easement  It  is  true,  as  argued  by  coun- 
sel, that  the  grantee  may  not  be  able  to  ex- 
tinguish the  easement,  but  it  is  also  true  that 
the  right  to  it  may  never  be  enforced.  It 
cannot  be  doubted,  under  the  principle  on 
which  the  cases  in  this  state  were  decided, 
that  when  an  outstanding  right  to  an  ease- 
ment exists  and  the  right  is  actually  enforced 
so  as  to  become  a  burden  on  the  land,  an  ac- 
tion on  the  warranty  could  be  maintained. 
But  the  mere  right  to  an  easement  in  a  third 
party  cannot  be  set  up  by  the  grantee  as  a 
breach  of  warranty,  when  his  use  of  the  land 
has  not  been  affected  by  the  assertion  of  the 
right  against  him.  Whatever  may  be  the 
rights  of  Mrs.  Marshall,  there  is  no  evidence 
that  she  has  ever  asserted  them,  so  as  to  in- 
terfere with  the  plaintiff's  enjoyment  of  the 
land  conveyed  to  him. 


(M  S.  C.  242) 

GENS  V.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.    July  5, 

1010.) 

Telegraphs  and  Telephones  (|  69*)—Tele- 

ORAMS  —  FaILTJBB  TO   DELIVER —•  PUNITIVE 

Damages. 

A  telegraph  company's  agent's  refusal  to 
attempt  to  deliver  a  telegram,  on  his  attention 
being  repeatedly  called  to  the  fact  of  nondeliv- 
ery, shows  willfulness  sustaining  an  award  of 
punitive  damages. 

[Ed.  Note.— -For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  71;  Dec.  Dig.  § 
69.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;  Thos.  S.  Sease,  Judge. 

Action  by  William  G^is  agiainst  the  West- 
em  Union  Telegraph  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.  Reversed 
and  remanded. 

W.  N.  Heyward  and  W.  B.  De  Loach,  for 
appellant  B.  P.  Warren  and  G.  Warren,  for 
respondent 


GABY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff,  through  the  defendant's  failure  to 
deliver  a  telegram,  and  the  appeal  is  from  an 
order  of  nonsuit  On,  the  21st  of  April,  1908, 
the  plaintiff  sent  to  his  attorney,  Mr.  W.  B. 
De  Loach,  the  following  message:  "Aje  you 
coming.  Answer.'*  At  this  time  the  plain- 
tiff was  under  arrest  for  violation  of  an  or- 
dinance of  the  town  of  Rid^eland,  S.  C,  and 
the  telegram  was  sent  in  pursuance  of  an 
agreement  with  Mr.  De  Loach,  that  he  would 
represent  the  plaintiff,  whenever  notified,  In 
such  cases.  This  message  was  delivered  with- 
in a  reasonable  time.  On  the  21st  of  April, 
1908,  the  following  telegram  in  answer  to  the 
foregoing,  was  delivered  to  the  defendant  for 
transmission:  '*Camden,  S.  C.  4/21.  Wm. 
Gens,  Ridgeland,  S.  C. — Mr.  De  Loach  not 
here,  try  OoIumS)ia,  Supreme  Court  Mrs. 
W.  B.  De  Loach."  But  it  was  not  delivered 
to  the  plaintiff  until  the  lapse  of  more  than 
24  hours  after  it  was  received  at  Ridgeland. 

At  the  close  of  the  plaintiff's  testimony^ 
the  defendant  made  a  motion  for  a  nonsuit 
on  the  ground  that  the  complaint  shows  the 
action  was  not  for  mental  anguish,  and  "that 
there  is  nothing  upon  the  face  of  the  first 
telegram  or  of  the  reply  telegram,  which 
would  have  notified  the  defendant  company 
of  any  damage  which  would  have  been  sus- 
tained, by  reason  of  the  nondelivery  of  these 
telegrams." 

Even  if  it  should  be  conceded  that  this  Is 
a  proper  construction  as  to  what  the  com- 
plaint shows  upon  its  face,  nevertheleass  there 
was  error  in  granting  the  nonsuit  on  this 
ground,  for  the  reason  that  his  honor  the 
presiding  judge  had  allowed  the  plaintiff  to 
introduce  testimony,  tending  to  show  that 
the  plaintiff  had  sustained  damages,  other 
than  those  arising  from  mental  anguish,  as 
will  be  seen  by  reference  to  the  following 
testimony,  which  appears  in  the  record : 

"Q.  What  did  you  do  when  you  received 
that  message,  Capt  Bill?  A.  I  got  Mr.  Ool- 
cock ;  I  had  to  go  and  hunt  Mr.  Colcock,  and 
at  first  I  could  not  ifind  him,  and  I  went  to 
Fayville — I  got  him  there.  Q.  How  far  is 
that  from  where  you  live?  A.  Six  miles. 
Q.  How  long  does  it  take  you  to  go  there  and 
get  back?  A.  About  an  hour  and  a  half — 
Mr.  Warren :  I  object ;  there  is  no  such  al- 
legation in  the  complaint  The  Court:  I 
think  it  is  competent.  '  Q.  You  procured  the 
services  of  Mr.  Colcock?  A.  Yes,  sir.  Q. 
How  far  did  you  go?  A.  Six  miles.  Q.  How 
long  did  it  take  you  to  go  there?  A.  A 
couple  of  hours.  Good  horse  go  there  and 
come  back  in  a  couple  of  hours.  Q.  What 
was  the  services  of  that  horse  worth?  A. 
My  mare  was  worth  $225.  Oh,  a  dollar  or 
two.  Mr.  Warren:  I  object  to  that  The 
Court:  Was  that  your  own  horse?  Witness: 
Yes,  sir.  The  Court:  You  did  not  have  to 
hire  one?    Witness:    No,   sir.     The  Court: 
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Strike  It  oat  Hie  Ck>iirt:  Wliat  was  jont 
bone  doing — anything — at  the  time?  Wit^ 
ness:  Yes,  sir;  ploughing,  and  I  was  mer- 
chandising. The  Court :  You  can  prove  that, 
I  guess.  Q.  What  was  the  services  of  your 
horse  worth,  to  go  that  distance?  A.  I  gener- 
ally charge  |1.50  to  go  down  there,  and  $1.60 
to  come  back.  Q.  That  is  what  you  generally 
hire  them  for?  A.  Yes,  sir.  Q.  And  you  keep 
a  horse  for  that?  A.  Yes,  sir.  Q.  And  the 
time  you  were  away  from  your  place?  A. 
Yes,  sir.  Q.  Did  you  pay  for  this  message? 
A.  Yes,  sir ;  I  paid  for  it  Mr.  Berg  paid  for 
it,  and  I  paid  him.  Q.  Now  Capt  Bill,  I 
want  to  ask  you — I  believe  you  say  your 
horse  was  worth  |1.50  going  and  |1.60  com- 
ing?   A.  Yes,  sir." 

The  second  ground  upon  which  the  mo- 
tion for  nonsuit  was  made  is  that  there  was 
error  in  the  admission  of  the  foregoing  testi- 
mony, and  that  if  it  was  excluded  there 
would  be  no  testimony  to  sustain  the  alle- 
gations of  the  complaint  If  testimony  is 
incompetent  and  the  presiding  Judge  allows 
it  to  remain  in  the  record,  the  right  to  a 
nonsuit  must  be  determined.  Just  as  if  it 
had  been  introduced  without  objection,  and 
the  rule  is  that  "if  testimony  Is  received 
without  objection,  which  would  otherwise  be 
incompetent,  it  becomes  competent  and  can- 
not be  disregarded  upon  a  motion  for  non- 
suit; but  its  sufficiency  must  be  left  to  the 
Jury.'*  Ashe  v.  Ry.,  65  S.  C.  184,  43  S.  B. 
dd3.  And  the  foregoing  testimony  tended  to 
show  that  the  plaintiff  had  sustained  actual 
damages. 

But  even  if  the  two  propositions  upon 
which  the  defendant  relied  for  a  nonsuit  are 
sound,  nevertheless  the  nonsuit  should  have 
been  refused.  In  the  first  place,  an  unrea- 
Bonable  delay  in  the  delivery  of  a  telegram, 
raises  a  pr^umption  of  negligence  on  the 
part  of  the  telegraph  company.  In  this 
case,  it  should  have  been  submitted  to  the 
Jury  to  determine  whether  the  delay  was 
unreasonable. 

In  the  second  place,  there  was  testimony 
tending  to  show  that  the  plaintiff  was  en- 
titled to  punitive  damages,  in  addition  to  the 
actual  damages  hereinbefore  mentioned,  as 
there  was  testimony  tending  to  show  that 
the  attention  of  the  agent  was  several  times 
called  to  the  fact  that  the  telegram  had  not 
l>een  delivered,  and  that  he  would  take  no 
notice  of  it 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
smd  the  case  remanded  for  a  new  trial. 

WOODS,  J.  (concurring  in  the  result).  I 
think  the  Judgment  of  nonsuit  should  be  set 
aside  for  reasons  different  from  those  stated 
In  the  opinion  of  Mr.  Justice  GARY.  The 
main  allegation  of  the  complaint  with  respect 
to  damage  for  delay  in  the  delivery  of  the 
telegram  is  that  the  plaintiff  was  thereby 
'^greatly  distressed  and  worried."     This  al- 


legation must  be  eliminated  because  the  tele- 
gram related  to  the  employment  of  an  at- 
torney, distinctly  a  business  matter,  and 
worry  and  disappointment  in  business  af- 
fairs do  nst  fall  under  the  mental  anguish 
statute.  Capers  v.  T^egraph  Co.,  71  S.  O. 
29,  50  S.  E.  537.  The  evidence  admitted 
over  defendant's  objection  that  the  plaintiff, 
when  he  received  no  reply  to  his  dispatch  to 
Mr.  De  Loach,  bad  taken  his  horse  from  his 
field  and  driven  six  miles  to  procure  the 
services  of  another  attorney  ci^nnot  serve  as 
an  element  of  actual  damages  to  warrant  this 
court  in  reversing  an  order  of  nonsuit  No 
such  damage  was  alleged  in  the  complaint 
and  the  evidence  with  respect  thereto  was 
clearly  incompetent  It  seems  to  me  illogical 
for  this  court  to  reverse  a  Judgment  of  non- 
suit on  the  ground  that  evidence,  objected 
to  and  incompetent  tended  to  show  that 
the  plaintiff  had  some  other  cause  of  a^'tion 
than  that  whidi  he  undertook  to  state  in  his 
complaint 

There  was  nevertheless  a  good  ground  for 
sustaining  the  appeal  fron^  the  order  of  non- 
suit By  reason  of  the  delay  of  the  defend- 
ant's agent  in  delivering  the  telegram,  the 
purpose  of  the  plaintiff  in  using  the  defend- 
ant's wires  as  a  means  of  communication  was 
entirely  defeated.  Upon  proof  that  the  de- 
lay having  this  result  was  due  to  defend- 
ant's breach  of  its  duty  to  use  due  dili- 
gence, the  plaintiff  was  entitled  to  recover 
as  actual  damages  the  nominal  amount  paid 
the  defendant  for  the  service  of  prompt  de- 
livery, undertaken  on  plaintiff's  behalf,  and 
not  performed.  The  payment  for  this  service 
waa  alleged  in  the  complaint  and  testified  to 
by  the  plaintiff.  This  nominal  damage  was 
sufficient  to  support  a  finding  (^  punitive 
damages  on  proof  that  the  delay  was  due  to 
willfulness  or  wantonness.  Arial  ▼.  Tele- 
graph Co.,  70  S.  C.  418,  50  S.  B.  6;  Doster 
V.  Telegraph  Co.,  77  S.  0.  56,  57  S.  B.  671. 
There  was  evidence  tending  to  show  a  will- 
ful disregard  of  duty  on  the  part  of  the 
agent  of  the  defendant  at  Ridgeland;  that 
evidence  'being  that  the  agent  held  the  tele- 
gram addressed  to  the  plaintiff  for  24  hours 
without  effort  to  deliver,  though  twice  re- 
minded by  an  assistant  of  his  duty  to  deliver. 


(86  s.  C.  22«) 
PBAKB,  Master  for  Union  County,  t.  REN- 
WICK  et  al. 

(Supreme  Court  of   South  Carolina.     July  4, 

1910.) 

1.  PARTmow    (I    109*)--Salk8  —  Rights    of 
Purchaser—Caveat  Emptor. 

The  rule  of  caveat  emptor  does  not  apply 
to  judicial  sales  for  partition,  and  the  officer 
making  the  sale  is  the  agent  of  the  parties  to 
the  action,  and  his  representations  are  binding 
on  them. 

[Ed.    Note.— For   other   cases,   see   Partition, 
Cent.  Dig.  |§  380.  383 ;   Dec.  Dig.  §  109.*] 
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2.  Pabtitioh  a  109*)— Sales— Fkaud—Mis- 
BEPRE8ENTATI0NB— Remedy  of  Pubchaseb. 
Where  a  purchaser  at  a  partition  sale  was 
imposed  on  by  fraud,  or  by  misrepresentations 
innocently  made,  the  court,  in  an  action  against 
him  for  the  price,  could  give  him,  according  to 
the  circumstances,  a  pro  tanto  a4)atement  of 
the  price  or  rescind  th«  contract  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §§  383,  385 ;   Dec.  Dig.  §  109.*] 

3b  Partition  (§  109*)— Sales— Misrepbesbn- 
TATioNs— Remedy  of  Purchaser. 

Where  at  a  partition  sale  of  an  unimproT- 
ed  lot  of  decedent,  an  improved  lot,  which  de- 
cedent had  conveyed,  was  by  mistake  included, 
the  court,  in  an  action  against  the  purchaser 
for  the  price,  would  not  direct  a  pro  tanto  re- 
duction of  the  price,  but  would  rescind  the  sale 
on  it  appearing  that  a  pro  tanto  reduction 
would  probably  result  inequitably  to  the  heirs 
of  decedent. 

[E}d.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  {§  381,  385,  386;   Dec.  Dig.  {  109.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  Ernest  Gary,  Judge. 

Action  by  C.  H.  Peake,  Master  for  Union 
County,  against  John  Renwick  and  another. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   Reversed. 

Wallace  &  Barron,  for  appellant  Town- 
send  &  Townsend,  for  respondents. 

HYDRICK,  J.  This  was  an  action  to  fore- 
close a  mortgage  given  by  defendants  to  plain- 
tiff, as  master,  for  the  credit  portion  of  the 
purchase  price  of  a  lot  in  the  town  of  Un- 
ion, sold  under  order  of  court  for  partition 
amongst  the  heirs  of  C.  C.  Culp.  By  mis- 
take, the  lot,  as  described  in  the  complaint. 
In  the  advertisement  for  sale,  and  in  the 
master's  deed  to  defendants  and  their  mort- 
gage to  him,  included  a  lot  which  had  been 
sold  by  Mr.  Culp  some  years  before  his  death 
to  Dolly  Ann  Hawkins,  upon  which  there 
were  valuable  Improvements,  Including  a 
dwelling  house,  well,  orchard,  and  vineyard. 
The  defendants  knew  that  Dolly  Ann  Haw- 
kins Tvas,  at  the  time  of  the  sale,  and  for 
many  years  prior  thereto  had  been,  in  posses- 
sion of  a  part  of  the  lot  covered  by  the  de- 
scription, but  allege  that  they  believed,  nev- 
ertheless, that  they  were  buying  all  the  land 
included  within  the  boundaries  given,  and, 
before  complying  with  their  bid,  they  called 
the  attention  of  the  master  to  the  fact  that 
she  was  in  possession  of  a  part  of  the  lot, 
and  were  assured  by  him  that  they  would 
get  all  the  land  covered  by  the  description, 
and  that,  relying  upon  his  assurance,  they 
completed  the  purchase  by  paying  the  cash 
portion  of  their  bid  and  executing  the  bond 
and  mortgage.  Having  failed  to  get  posses- 
sion of  the  Hawkins  lot,  they  refused  to  pay 
the  bond  given  for  the  balance  of  the  purchase 
price,  and  to  the  complaint  herein  they 
pleaded  failure  of  consideration.  The  circuit 
Judge  found  that,  on  account  of  the  mistake 
in  the  description,  the  master  thought  be 
was  selling,  and  the  defendants  thought  they 


were  buying,  the  Hawkins  lot,  together  with 
the  adjacent  vacant  lot,  which  alone  was  in- 
tended to  be  sold;  that  the  minds  of  the 
parties  did  not  meet,  and  therefore  no  con- 
tract was  made,  and  he  dismissed  the  com- 
plaint It  was  error  to  dismiss  the  com- 
plaint The  decree  should  at  least  have  re- 
stored the  parties  to  their  original  condition. 

The  rule  of  caveat  emptor  does  not  apply 
to  Judicial  sales  of  property  for  partition. 
The  oflBcer  making  such  sales  is  the  agent  of 
the  parties  to  the  action,  and  his  representa- 
tions are  binding  upon  them.  Tunno  v. 
Fludd,  1  McCord,  121 ;  Bank  v.  Bramlett,  58 
S.  C.  477,  36  S.  E.  912,  79  Am.  St  Rep.  855. 

While  the  court  will  not  lend  too  ready 
ears  to  defenses  by  which  parties  seek  to  get 
rid  of  the  obligation  of  contracts  solemnly 
entered  Into,  especially  as  in  cases  like  this, 
the  court  will  afford  reasonable  opportunity 
for  investigation  of  the  titles  to  property 
sold  under  its  order,  and  will  even  order  a 
reference  to  ascertain  whether  they  be  good ; 
still,  where  it  appears  that  a  purchaser  at  such 
sale  has  been  imposed  upon  by  fraud  or  mis- 
representation, even  when  the  misrepresenta- 
tion was  innocently  made,  as  it  was  in  this 
case,  and  where  it  further  appears  that  he 
relied  not  upon  his  own  Investigation  and 
Judgment,  but  upon  such  misrepresentation, 
and  that  it  was  a  principal  inducement  to 
the  purchase,  he  Is  entitled,  In  an  action 
brought  against  him  for  the  purchase  money, 
to  relief,  which  may,  according  to  the  cir- 
cumstances, consist  either  in  a  pro  tanto 
abatement  of  the  purchase  price,  or  in  a  to- 
tal rescission  of  the  contract.  Means  y. 
Brlckell,  2  Hill,  Law,  657,  and  Latimer  v. 
Wharton,  41  S.  C.  508,  19  S.  B.  855,  M  Am. 
St.  Rep.  739,  and  the  cases  cited  therein. 

In  this  case,  as  the  Hawkins  lot  is  improv- 
ed, and  the  lot  which  was  intended  to  be 
sold  is  not  improved,  a  pro  tanto  reduction  of 
the  purchase  price  would  probably  result  In- 
equitably to  the  heirs  of  Mr.  Culp,  who,  ac- 
cording to  the  testimony,  thought  that  only 
the  vacant  lot  was  being  sold,  and  made  it 
bring  a  price  with  which  they  were  satisfied. 
Therefore,  the  sale  should  be  wholly  rescind- 
ed, and  the  original  status  of  the  parties  re- 
stored, unless  the  defendants  are  now^  will- 
ing to  confirm  the  purchase  and  pay  the  bond 
and  mortgage  sued  on,  and  take  that  portion 
of  the  lot  covered  by  the  description  of  their 
deed,  exclusive  of  the  Hawkins  lot 

Judgment  reversed. 


(86  S.  C.  2CSi 
STATE  V.  DAVIS. 

(Supreme  Court  of   South  Carolina.     July  4, 

1910.) 

1.  Indictment    and    Information    (U    133, 
159*)— Formal  Defects— Waiver. 

The  defects  in  an  indictment  failing  to  state 
the  time  of  the  finding  by  the  grand  jury  and 
the  day  of  the  designated  month  at  which  the 
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offense  was  committed  relate  merely  to  the  fonn, 
and  may  be  cared  by  amendment  on  timely  ob- 
jection, and  an  objection  must,  as  required  by 
Cr.  Code  1902,  fi  57.  be  taken  by  demurrer  or 
motion  to  quash  before  the  jury  is  sworn. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  454,  468,  505- 
614;   Dec.  Dig.  K  133,  159.*] 

2.  Criminal  Law  (|  1208*)  —  Punibhmbnt  — 
discbetion  of  coubt— statutes. 

Or.  Code  1902,  $  169,  providing  that  one 
convicted  of  a  designated  crime  shall  be  "pun- 
ished by  imprisonment  for  not  more  than  five 
vears,  or  by  a  fine  of  not  more  than  $500," 
leaves  it  to  the  court  to  determine  whether  the 
sentence  shall  be  b:^  fine  or  imprisonment,  and 
a  sentence  to  imprisonment  alone  xwithout  the 
alternative  of  a  fine  is  valid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  3281-3287,  3289-8295 ;  Dec, 
Dig.  fi  120a*] 

Appeal  from  General  Sessions  Circuit  Conrt 
of  Charleston  County;  Robt  Aldrlch,  Judge. 

James  Davis  was  convicted  of  larceny 
from  the  field,  and  he  appeals.    Affirmed. 

Alonzo  B.  Twine,  for  appellant  John  Peu* 
rlfoy,  Sol.,  for  the  State. 

JONES,  C.  J.  The  defendant  was  convict- 
ed and  sentenced  under  an  Indictment  charg- 
ing larceny  from  the  field.  After  trial  and 
verdict  of  guilty  the  defendant  moved  In  ar- 
rest of  Judgment  on  the  ground  that  the  in- 
dictment was  fatally  defective  In  that  it  fail- 
ed to  state  the  time  of  finding  by  the  grand 
Jury,  and  the  refusal  of  the  motion  Is  the 
basis  of  exception.  The  indictment  was  as 
follows:  "State  of  South  Carolina,  County 
of  Charleston.  At  a  court  of  general  sessions 
begun  and  bold  en  In  and  for  the  county  of 
Charleston  In  the  state  of  South  Carolina,  at 
Charleston  courthouse  In  the  county  and 
state  aforesaid,  on  the  second  Monday  of 
February  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and ,  the  Jurors  of 

and  for  the  county  of  Charleston  aforesaid, 
in  the  state  of  South  Carolina  aforesaid,  up- 
on their  oath,  present  that  James  Davis  on 

the day  of  October  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  nine, 
with  force  and  arms  at  Charleston  court- 
house in  the  county  of  Charleston  and  state 
aforesaid,  from  the  field  of  the  said  C.  G. 
Dupont  and  S.  W.  Windham  of  the  value  of 
fifty  ($50.00)  dollars  of  the  proper  goods  and 
chattels  of  C.  G.  Dupont  and  S.  P.  Windham, 
then  and  there  being  found  feloniously  did 
steal,  take  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
state.  John  H.  Peurlfoy,  Solicitor."  The  ap- 
pellant also  excepts  on  a  ground  not  made 
in  the  circuit  court,  namely,  that  the  time  of 
the  offense  Is  not  alleged.  All  such  objec- 
tions come  too  late  after  the  Jury  is  sworn. 
Section  57  of  the  Criminal  Code  of  1902  pro- 
vides: "Every  objection  to  any  Indictment 
for  any  defect  apparent  on  the  face  thereof 
Bball  be  taken  by  demurrer  or  on  motion  to 


quash  such  Indictment  before  the  Juiy  shall 
be  sworn  and  not  afterwards."  The  defects 
complained  of  related  merely  to  the  form  of 
the  indictment,  and  did  not  materially  affect 
the  nature  ^of  the  offense  charged,  hence  may 
have  been  easily  cured  by  amendment  upon 
timely  objection.  State  v.  May,  45  S.  C.  509, 
23  S.  B.  513. 

Appellant's  remaining  exception  is  that  the 
sentence  is  void  because  it  is  not  in  the  al- 
ternative The  sentence  was  imprisonment 
at  hard  labor  on  the  public  works  of  Charles- 
ton county  for  the  term  of  two  years,  or  at 
hard  labor  In  the  state  penitentiary  for  a  like 
period — two  years.  The  statute  (section  169 
Cr.  Code  1902)  provides  that  "whosoever 
shall  steal  from  the  field  any  grain,  cot- 
ton or  vegetables,  whether  severed  from  the 
freehold  or  not,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  imprisonment  for  not 
more  than  five  years  or  by  a  fine  of  not  more 
than  five  hundred  dollars.'* 

The  appellant  contends  that  the  Judgment 
after  providing  for  imprisonment  should 
have  further  provided  an  alternative  of  fine. 
Such  a  construction  of  the  statute  would 
give  the  prisoner  the  right  to  determine 
whether  he  should  suffer  fine  or  imprison- 
ment, whereas  the  statute  leaves  it  to  the. 
court  to  determine  what  shall  be  the  sen- 
tence, either  by  fine  or  by  Imprisonment. 
The  sentence  was  in  conformity  to  the  stat- 
ute. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


(86  S.  C.  217) 
STATE  V.  LANGFORD  et  al. 

(Supreme  Court   of   South   Carolina.     July  4. 

1910.) 

1.  Counties  (§  9G*)—0fficeb— Bonds. 

An  agreement  between  the  state  and  the 
sureties  on  the  bond  of  a  defaulting  county 
treasurer,  entered  into  pending  an  action  by  the 
state  on  the  bond,  which  agreement  provided 
that  the  sureties  should  pay  $20,000  in  full; 
that  the  state  should  prosecute  its  claim  against 
the  treasurer ;  that  on  the  recovery  of  judgment 
against  him  and  assignment  thereof  to  the  sure- 
ty, the  latter  would  enforce  it,  and  that  the 
proceeds  thereof  should  first  pay  the  costs  and 
then  pay  the  state  the  excess  over  $20,000  up  to 
$24,171,  did  not  release  the  treasurer  or  surety 
from  further  liabilitv  and  the  state,  though  re- 
ceiving the  $20,000  from  the  surety,  could  pros- 
ecute the  action  against  the  treasurer,  since  it 
had  a  beneficial  interest  In  the  proceeds,  arising 
from  the  enforcement  of  a  Judgment  against 
him,  and  since  the  surety  became  a  trustee  for 
the  state  to  the  extent  of  such  interest. 

[E3d.  Note.— For  other  cases,  see  Counties,  Dec. 
Dig.  I  96.*] 

2.  Counties   (J  9C*'>--Officebs— Actions  on 
Bonds— Stipulations— Etfecjt. 

The  apreoment  did  not  operate  as  an  as- 
signment of  the  claim  of  the  state,  so  as  to  bar 
the  state  from  further  prdsecuting  the  action. 

[E>1.  Note. — For  other  cases,  see  Counties,  Dec 
Dig.  f  96.*1 
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3.   APPEAI.    and    ERBOB    (§    242*)--Ql7X8TI0N8 

RBviEWABLE-M^ussnons   Not  Pabsbd   on 

IN  THE  TBIAL  COUBT. 

A  question  not  passed  on  in  the  trial  court 
is  not  properly  before  the  Supreme  Court  on  ap- 
peal. I 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ctent  Dig.  SS  1417-1425;  Dec.  Dig.  $ 
^42.*] 

Appeal  from  General  Sessioiui  Circuit 
Court  of  Hampton  County;  Geo.  W.  Gage, 
Judge. 

Action  by  the  State  against  Jesse  C.  Lang- 
ford  and  another.  From  a  judgment  for 
plaintiff,  defendant  named  appeals.  Af- 
firmed. 

The  facts  are  fully  set  out.  In  the  decree 
of  his  honor  the  circuit  Judge,  which  is  as 
follows: 

**The  plaintiff  sued  the  defendant  Lang- 
ford,  former  treasurer  of  Hampton  coun- 
ty, on  his  official  bond,  and  joined  the 
defendant  National  Surety  Company  as  one 
of  the  makers  and  surety  on  the  bond.  The 
complaint  alleges  a  breach  of  the  condition 
of  the  bond,  in  that  Langford  failed  to  turn 
over  to  his  successor  in  office  about  $25,000 
of  public  moneys.  The  defendant  Langford 
made  a  general  denial.  The  other  defendant 
pleaded  defenses  not  now  necessary  to  state. 
At  the  trial  the  defendant  Langford  was 
granted  leave  to  make  a  supplemental  an- 
swer. In  which  be  pleaded:  (1)  That  since 
this  action  was  begun,  the  claim  of  the  plain- 
tiff had  been  discharged  by  payment  (2) 
That  since  this  action  was  begun,  the  plain- 
tiff had  assigned  Its  claim  to  the  National 
Surety  Company,  thus  defeating  the  plain- 
tiff's further  interest  In  the  cause.  After 
conference,  counsel  then  agreed  upon  what 
had  been  done  betwixt  the  state  and  the 
Surety  Company,  and  counsel  made  and  sign- 
ed an  agreed  statement,  upon  which  the 
case  was  to  be  tried.  So  the  cause  Is  now 
akin  to  a  controversy  without  action.  By 
the  terms  of  the  agreed  statement,  the  orig- 
inal answers  were  withdrawn,  and  the  only 
pleadings  and  proof  now  are  the  complaint, 
the  supplemental  answer  of  Langford,  and 
the  agreed  statement 

"From  the  agreed  statement  it  appears  that 
on  the  22d  of  October,  1909,  the  plaintiff 
and  the  Surety  Company  made  an  agree- 
ment, by  which  agreement:  (1)  The  Surety 
Company  was  to  pay  $20,000,  in  full  settle- 
ment of  all  demands  on  it  by  reason  of  the 
bond.  (2)  The  plaintiff  was  to  press  to  Judg- 
ment Its  claim  against  Langford  and  the 
Surety  Company,  the  latter  thenceforth  a 
nominal  party.  (3)  Any  judgment  recovered 
should  be  entered  against  Langford,  or  Lang- 
ford and  the  Surety  Company,  at  the  Sure- 
ty Company's  request,  and  then  satisfied  or 
assigned  to  the  Surety  Company,  for  common 
interest  as  further  herein  provided.  (4)  The 
Surety  Company  should  be  subrogated  to, 
and  have  assigned  to  it,  all  the  rights  of  the 


plaintiff  In  the  Judgment,  subject  to  th€ 
next-stated  provision.  (5)  Any  judgment  re- 
covered against  Langford  should  be  collected 
by  the  Surety  Company,  with  the  state's  as- 
sistance and  cooperation,  from  Langford  or 
any  other  parties  liable  therefor.  (6)  The 
money  collected  on  the  judgment  should  be 
applied  (a)  to  costs,  expenses,  and  fees;  (b) 
to  the  payment  of  the  plaintiff,  all  over 
$20,000  and  up  to  $24,171.02;  (c)  to  the  Sure- 
ty Company.  Under  this  agreement  the 
Surety  Company  paid  the  state  $20,000. 

"The  narrow  issue  is:  Have  th^  agreement 
and  payment  thereunder,  one  or  both,  operat- 
ed to  conclude  this  action?  That  Is  Lang- 
ford's  contention.  He  admits  that  the  Sure- 
ty Company,  having  made  good  the  default, 
may  now  sue  him.  In  an  Independent  action, 
to  recover  back  the  money  so  paid,  to  the 
limit  of  $20,000,  but  no  more.  If  Langfords 
contention  be  true,  then  the  Intention  which 
the  state  and  the  Surety  Company  had  will 
be  defeated;  for  they  Intended, .  and  so  ex- 
pressly declared,  that  this  action  sbouM 
proceed  to  Judgment  That  intention  ought 
to  be  executed,  unless  It  be  In  contravention 
of  law,  or  hurtful  to  the  rights  ot  Langford. 
It  can  make  no  substantial  difference  to 
Langford,  whether  he  answer  tnis  action, 
or  whether  he  answer  an  action  against 
him  by  the  Surety  Company;  the  issue  In 
both  Is  the  same. 

"The  first  contention  of  langford  in  the 
supplemental  answer  Is  that  the  claim  of  the 
state  has  been  paid.  But  that  is  not  so;  the 
state  had  two  claims,  one  against  Langford 
as  principal,  and  one  against  the  Surety  Com- 
pany as  surety,  and  the  claims  rest  on  dif- 
ferent liabilities.  It  Is  possible,  and  it 
sometimes  happens,  that  the  liability  of  the 
principal  is  intact,  while  the  liability  of  the 
surety  Is  discharged.  The  principal  might 
be  liable  for  the  whole  amount  claimed,  and 
the  surety  might  be  liable  for  only  a  part  of 
it  The  state  claims  $24,171.02.  If  Lang- 
ford is  due  to  it  that  much,  then  the  accept- 
ance by  the  state  of  $20,000  from  the  Surety 
Company  does  not  operate  to  pay  $24,171.02. 
If  Langford  is  due  to  the  state  the  large 
sum,  and  that  is  susceptible  of  proof,  then 
the  state  has  something  In  issue  besides  the 
sum  It  got  from  the  surety,  and  the  cause 
ought  to  proceed  to  the  end;  that  is,  to 
judgment  and  execution.  The  $20,000  paid 
by  the  Surety  Company  was  not  accepted 
as  payment  of  the  whole  liability  of  lang- 
ford, and  there  Is  no  reason  why  it  should 
operate  as  such.  It  is  not  worth  while  to 
consider  if  the  Surety  Company  may  have 
from  Langford,  in  the  event  of  recovery, 
anything  over  what  It  has  paid,  as,  under 
the  sixth  paragraph  of  the  agreement,  that 
is  not  in  Issue  now.  In  my  opinion  the  claim 
of  the  state  against  Langford  has  not  been 
paid. 

"The  next  contention  is  that  the  plalntilT 
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bfls  assigned  Its  claim,  to  wit,  this  cause 
of  action,  to  the  Surety  Company,  and  that 
defeats  this  action.  There  is  nothing  with- 
in the  agreement,  about  the  assignment  of 
the  claim.  There  Is  In  the  minutes  of  the 
county  commissioners  a  recital  about  the 
state  and  county  transferring  all  rights  of 
action  which  they  may  have  against  any 
other  person  or  corporation  that  may  {have 
participated  In  the  loss.  But  when  the 
agreement  was  reduced  to  Its  finality,  it 
provided  (2)  that  the  state  should  press  to 
judgment  Its  clalm«  and  (8)  that  the  Judg- 
ment shall  be  assigned  to  the  Surety  Com- 
pany, and  (4)  that  the  Surety  Company 
should  be  subrogated  to  the  rights  of  the 
state  In  the  Judgment  Ab  matter  of  fiict 
and  of  law,  therefore,  I  conclude  that  the 
state's  dalm  was  not  assigned  to  the  Sure- 
ty Company,  bnt  that  the  only  thing  as- 
signed was  the  Judgment,  when  It  ahall  hare 
been  recovered* 

''I  have  given  careful  consideration  to  the 
able  argument  of  counsel  for  Langford.  I 
have  not  been  able  to  examine  all  the  author- 
ities they  cite.  I  have  rather  considered 
the  case,  not  so  much  on  authority,  but  up- 
on principles  of  reason,  applied  to  Its  par- 
ticular features. 

"At  the  close  of  the  agreed  statement  Is 
this  paragraph,  to  wit:  'The  principal  an- 
swers having  been  withdrawn,  It  Is  not  nec- 
essary for  plaintiff  to  offer  proof  in  support 
of  the  allegations,  as  to  the  amount  of  the 
shortage.  The  court  is  requested  to  render 
Judgment,  In  accordance  with  the  admitted 
facts,*  In  conformity  with  this  agreement, 
the  plaintiff  is  entitled  to  judgment  against 
the  defendants  for  $24,171.02.  It  Is  so  or- 
dered." • 

The  receipt  of  the  Attorney  General  for 
the  $20,000  Is  as  follows:  '^Received  from 
National  Surety  Company,  exchange  on  New 
Tork  for  $20,000  which,  when  paid,  will  be 
in  full  settlement  of  all  claims  of  the  state 
against  the  National  Surety  Company  In  the 
matters  of  Langford,  In  accordance  with 
the  agreement  above  set  out  made  by  state 
in  behalf,  of  Itself  and  the  county  of  Hamp- 
ton, under  resolution  of  Its  county  commis- 
sioners, October  22,  1009.  J.  Fraser  Lyon, 
Attorney  General,  S.  C." 

The  defendant  Langford  appealed  from 
said  decree. 

W.  B.  De  Loach,  for  appellant  J.  Fraser 
L^on,  Atty.  Gen.,  and  W.  H.  Townsend,  for 
the  State. 

GARY,  A.  J.  (after  stating  the  facts  as 
«bove).  The  first  question  that  will  be  con- 
sidered Is  whether  there  was  error,  on  the 
part  of  his  honor  the  circuit  judge,  In 
ruling  that  the  defense  Interposed  by  the 
defendant  Langford,  alleging  that  since  this 
aotlon  was  commenced  the  claim  of  the 
plaintiff  had  been  discharged  by  payment, 
jnoiM  not  be  sustained.    The  contention  of 


the  appellant  Is  predicated  upon  the  theory 
that  the  agreement  of  the  plaintiff  to  release 
the  defendant  National  Surety  Company 
was  the  sole  consideration  upon  which  the 
agreement  was  made.  Not  only  did  the 
Surety  Company  pay  the  $20,000,  but  It  also 
agreed  "that  on  the  recovery  of  judgment 
against  J.  C.  Langford,  and  Its  assignment 
to  the  Surety  Company,  said  Surety  Compa- 
ny shall  at  Its  own  expense,  but  with  the 
assistance  and  full  co-operation  of  the  state 
and  its  associates,  take  such  steps  and  file 
such  proceedings  as  It  may  be  advised  might 
result  In  recovery  of  the  whole  or  part  of 
said  Judgment  from  the  said  Langford,  or 
any  other  parties  liable  thereon,  or  by  rea- 
son of  any  matters  or  transactions  connect- 
ed therewith.*' 

It  also  agreed  "that  upon  said  recovery, 
If  any,  the  moneys  arising  therefrom  shall 
be  disposed  of  as  follows:  (a)  To  the  rea- 
sonable costs,  expenses,  and  professional 
compensation  therein;  (b)  next,  to  the  pay- 
ment to  the  state  of  the  excess  over  $20,000 
of  its  recovery  upon  the  Judgment  against 
J.  C.  Langford,  and  up  to  $24,171.02,  the 
amount  demanded  In  the  suit  pending  on  the 
bonds;  (c)  the  balance  to  the  National  Sure- 
ty Company" — ^thus  showing  that  the  plain- 
tiff had  a  beneficial  Interest  In  the  proceeds, 
arising  from  the  enforcement  of  the  judg- 
ment and  that  under  the  assignment  there- 
of, the  Surety  Company  would  become  a 
trustee  for  the  plaintiff  to  the  extent  of  Its 
Interest  The  agreement  entered  into  be- 
tween the  plaintiff  and  the  Surety  Company, 
was  executory  in  Its  nature,  and  It  clearly 
appears  upon  the  face  thereof  that  it  was 
not  Intended  that  the  payment  of  the  $20- 
000  should  either  discharge  Langford  or  the 
Surety  Company  from  further  liability,  un- 
less It  compiled  with  the  conditions  of  the 
contract  as  to  the  enforcement  of  the  judg- 
ment for  the  benefit  of  the  plaintiff. 

In  the  case  of  Massey  v.  Brown,  4  S.  O. 
85,  the  principle  was  announced  that  al- 
though the  general  rule  Is  that  a  release  of 
one  of  several  joint  obligors  discharges  the 
others,  yet  equity  will  restrain  the  geneml 
^ect  of  the  release,  according  to  the  in- 
tent of  the  parties,  and  that  such  Intent  may 
be  shown,  even  by  parol  evidence.  In  that 
case  the  court  uses  the  following  language: 
"Equity  construes  a  release  according  to  the 
Intention  of  the  parties,  and  will  give  it  no 
operation  beyond  the  design  or  the  pur- 
pose It  was  intended  to  accomplish.  The 
principle  Is  so  fully  enforced  by  Chancel- 
lor Kent  In  Klrby  v.  Taylor,  6  John.  Ch. 
(N.  Y.)  242,  that  any  further  reference  to 
authority  In  support  of  the  rule  Is  unnec- 
essary. It  Is  certainly  in  strict  consistency 
with  the  doctrine  of  equity,  which  always 
seeks.  If  possible,  to  give  effect  to  the  in- 
tent which  induced  the  act  If  It  can  be 
ascertained,  without  a  violation  of  the  rules 
of  law.     We  cannot  however,  refrain,  be- 
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canse  tbey  appear  so  pertinent  to  the  case 
before  us,  from  referring,  in  the  language  of 
the  chancellor,  to  some  of  the  authorities  on 
which  he  rested  his  opinion.  Lord  Hard- 
wicke  said,  in  the  case  of  Cole  v.  Gibson, 
1  Yes.  50S,  'that  it  was  common  in  equity, 
to  restrain  a  general  release  to  what  was  un* 
der  consideration,  at  the  time  of  giving  it' 
And,  again,  in  Ramsden  y.  Hitton,  2  Ves. 
904,  he  observed  *that  If  a  release  be  given 
with  a  particular  consideration  recited,  not- 
withstanding that  the  release  concludes  with 
general  words,  yet  the  law,  in  order  to  pre- 
vent such  surprise,  will  construe  it  to  re- 
late to  the  particular  matter  recited,  which 
was  under  the  contemplation  of  the  parties, 
and  intended  to  be  released.' " 

The  court  thus  states  the  rule  in  Brown 
v.  Whittington,  39  Or.  300,  64  Pac.  649:  "It 
is  Insisted  at  the  outset  that  the  plaintiffs 
cannot  recover  because  the  complaint  ad- 
mits that  the  note  upon  which  Judgment 
against  Whittington  and  ShuU  was  recovered 
by  Brown  was  paid  in  full  by  ShuU  before 
the  commencement  of  the  action  thereon. 
But  the  contention  is  not  supported  either 
by  the  allegations  or  the  proof.  The  com- 
plaint alleges  that  prior  to  the  commence- 
ment of  the  action,  Shull  gave  Brown  suf- 
ficient money  to  satisfy  the  note,  with  the 
understanding  and  agreement  that  it  should 
not  be  considered  as  a  payment,  but  that 
Brown  should  prosecute  an  action  thereon 
in  his  own  name,  at  the  expense  and  for 
the  use  and  benefit  of  Shull,  and  the  testi- 
mony is  to  the  same  effect  This  was  no 
more  than  ShuU  could  have  compelled 
Brown  to  do.  Mr.  Brandt  says:  'It  is  set- 
tled by  a  long-continued  and  unvarying  cur- 
rent of  authorities  that  the  surety  may,  by 
a  suit  in  chancery,  after  the  debt  becomes 
due,  and  before  he  pays  it  compel  the  cred- 
itor to  proceed  to  collect  the  debt  from  the 
principal,  provided  he  indemnify  the  cred- 
itor against  loss  from  a  fruitless  suit  against 
the  principal.'"  1  Brandt  on  Sur.  (2d  Ed.) 
25S.  Oarson  v.  Richardson,  3  McCord,  528; 
Potts  V.  Richardson,  2  Bailey,  15;  Thom- 
son V.  Palmer,  8  Rich.  Eq.  139;  Wilson  v. 
Wright  7  Rich.  Law,  399;  Klnard  v.  Baird, 
20  S.  C.  377. 

The  second  defense  set  up  by  Langford  is  as 
follows:  'That  the  plaintiff  since  the  com- 
,  mencement  of  this  action,  has  assigned  its 
claim,  to  wit  the  cause  of  action  herein 
sued  on,  to  the  defendant  the  National  Sure- 
ty Company;  and  hence  the  plaintiff  has 
no  further  interest  in  the  subject-matter 
herein."  Error  is  assigned  on  the  part  of 
the  circuit  Judge  in  not  sustaining  this  de- 
fense. The  exceptions  raising  this  question 
are  overruled  for  the  reasons  stated  by  the 
circuit  judge. 

His  honor  in  his  decree  says:  *'It  is  not 
worth  while  to  consider  if  the  Surety  Com- 


pany may  have  from  Langford,  in  the  event 
of  recovery,  anything  over  what  it  has  paid, 
as,  under  the  sixth  paragraph  of  the  com- 
plaint that  is  not  in  issue  now.'*  As  the 
circuit  judge  has  not  passed  upon  this  ques- 
tion, it  iB  not  properly  before  us  for  con- 
sideration. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afilrmed. 


(86  S.  C.  170) 

FIRST  NAT.  BANK  OF  RICHMOND,  IND., 

V.  BADHAM. 

(Supreme  Court  of  Sooth  Carolina.    June  30, 

1910.) 

1.  Bn.!^  AND  Notes  (|  165*>~Nbootiabilitt 
—  Referencb  to  Coixatebal  Contract  — 
Statement  of  Considebation. 

A  note  is  not  rendered  nonnegotlable  by  a 
promise  to  pay  a  certain  amount  *'for  value  re- 
ceived in  one  machinery  as  per  contract,  Novem- 
ber 23,  1899." 

[Ed.   Note. — For  other  cases,   see  Bills   and 
Notes,  Cent  Dig.  §  416;   Dec.  Dig.  §  165.*] 


2.  Bills  and  Notes  (§  160*)— Negotiability 
—  Certainty  as  to  Amount  —  Attorney's 
Fees. 

A  note  is  not  rendered  nonnegotiable  by  a 
provision  that  "in  case  it  becomes  necessary  to 
employ  an  attorney  to  collect  this  note,  a  further 
sum  not  exceeding  10  per  cent,  for  fees"  will  be 
paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  403 ;  Dec.  Dig.  f  160.*] 

Gary,  A.  J.,  and  De  Vore,  A.  A.  J.,  dissenting 
in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger, 
Ju(3ge. 

Action  by  the  First  National  Bank  of  Rich- 
mond, Ind.,  against  V.  C.  Badbam.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed  and  remanded. 

The  following  are  the  exceptions  taken: 
"1.  Because  his  honor  erred  in  the  admis- 
sion of  testimony  in  that  on  the  issue  of 
whether  the  erasure  of  the  printed  provision 
for  attorney's  fees  in  the  two  notes  sued  on 
herein  had  been  made  by  the  defendant  or 
without  his  consent  His  honor,  over  plain- 
tiff's objection,'  permitted  the  witness  Mei- 
ghan  (who,  as  bank  collection  clerk,  had 
handled  other  notes  executed  to  defendant, 
Badham,  on  printed  forms  like  the  two  notes 
in  question)  to  testify  that  the  printed  at- 
torney's fee  clause  was  not  erased  in  the 
said  other  notes;  plaintiff  objecting  that 
such  testimony  was  irrelevant  and  that  the 
fact  that  the  clause  'was  not  erased  in  other 
notes  does  not  tend  to  prove  that  it  was  not 
erased  on  these  notes,'  and  his  honor  hold- 
ing and  stating,  'does  not  prove  that  It  was 
not  erased  on  this  note,  but  would  be  some 
evidence  on  that  point,'  and  allowing  de- 
fendant's attorney  to  ask  the  question,  'Do 
you  recall  ever  having  seen  one  of  theso 
notes   of   Mr.    Badham   with  the  clause  to 
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whlcb  I  called  your  attention  erased?*  and 
allowing,  over  objection,  the  witness  to  an- 
swer, 'No,  sir;  I  do  not  recall  ever  seeing 
one  of  the  Badham  notes  with  this  erasure 
before.* 

"It  Is  submitted  that  the  testimony  was 
irrelevant  and  misleading  in  its  effect  upon 
the  minds  of  the  jurors,  and  that  the  effect 
was  further  prejudicial  because  his  '  honor 
stated  that  the  said  testimony  throws  light 
on  the  question. 

"2.  Because  his  honor  erred  in  allowing 
the  defendant,  Badham,  over  plaintiff's  ob- 
jection, to  testify  as  to  his  relations  with  the 
machinery  company  to  which  he  had  in- 
dorsed the  notes  sued,  on  herein,  such  testi- 
mony being  conclusions  from  catalogues  and 
correspondence  which  should  have  been  pro- 
duced as  the  best  evidence,  defendant  en- 
deavoring by  such  oral  testimony — ^merely 
his  personal  construction  in  his  own  favor — 
to  prove  that  he  was  agent  for  the  sale  of 
said  machinery,  rather  than  independent 
purchaser  and  dealer  on  his  own  account  (as 
plaintiff  contends  the  correspondence  shows), 
and  that  his  indorsement  was  not  Intended 
as  an  absolute  guaranty,  to  wit:  'A.  In 
consequence  of  my  writing,  complete  esti- 
mates and  prices  for  mills  were  furnished 
me,  and  I  acted  with  the  knowledge  of  the 
Richmond  City  Mill  Works—  Mr.  Lyles: 
The  matter  of  prices  ought  to  have  been  in 
writing;  let  him  produce  the  writing.  (De- 
fendant then  testified  they  were  lost)  Mr. 
Muller:  That  relieves  the  matter  from  my 
friend's  objection.  Mr.  Lyles:  I  do  not 
think  so.  It  does  not  permit  him  to  testify 
to  any  relations  which  were  based  upon  the 
papers  themselves.  I  do  not  think  it  is  suffi- 
cient for  one  who  has  had  a  catalogue  of 
machinery  of  a  machinery  institution  to  tes- 
tify as  to  its  loss  and  contents.  He  should 
have  given  notice  to  produce  such  a  cata- 
logue, because  it  is  always  presumed  that  n 
printed  catalogue  like  that — ^that  the  party 
who  had  it  printed  can  produce  it  The 
Court:  I  do  not  see  what  the  contents  of  a 
catalogue  has  to  do  with  it.  Do  not  see  the 
necessity  of  going  into  the  contents.  Mr. 
Muller:  He  is  stating  the  connection  be- 
tween himself  and  the  Richmond  City  Mill 
Works.  The  Court:  Leave  out  everything  in 
reference  to  correspondence,  and  give  a  plain 
■tatement  of  your  connection,  and  we  will 
get  along  better.  Mr.  Lyles:  Your  honor 
understands  us  as  objecting  to  his  testimony. 
He  is  going  to  testify  from  conclusions  of 
correspondence.  There  was  no  personal  con- 
ference between  them.  Mr.  Muller:  My 
friend  is  in  error  about  that  The  Court: 
Go  ahead.  A.  I  began,  with  their  consent 
and  knowledgCt  to  solicit  business —  Mr. 
Lyles:  We  object  If  their  knowledge  and 
consent  Is  Id  writing  he  must  produce  it 
The  Court:  Go  ahead.  A.  To  solicit  busi- 
ness in  the  city  for  the  Richmond  City  Mill 
Works  for  their  flour  mill  system.  •  •  • 
I  actively  canvassed  this  state  from  one  end 


to  the  other  for  the  Richmond  City  Mill 
Works,  selling  their  machinery  for  them,  so- 
liciting trade  for  them,  and  I  sold  one  or 
two  of  these  large  outfits  for  them —  Mi*. 
Lyles:  Our  objection  goes  to  all  of  this. 
♦  *  *  He  is  now  testifying  to  the  result  of 
the  correspondence;  his  idea  of  the  result 
of  the  correspondence.  •  •  •  The  Court: 
This  testimony  ought  to  go  in  on  the  ques- 
tion of  bona  fide  holder  of  the  notes.  Mr. 
Lyles:  We  object  on  the  ground  that  if  be 
had  written  authority  from  them  he  must 
produce  it;  he  has  no  right  to  testify  what 
he  had  done  by  authority  contained  in  a 
written  instrument  or  correspondence.  The 
Court:  I  do  not  understand  this  witness  to 
say  that  he  had  written  correspondence  on 
this.  The  Witness:  Great  many  of  them  I 
did  not  ♦  •  ♦  Richmond  City  Mill  Works 
were  in  the  habit  of  sending  me  inquiries  in 
this  state.  It  was  understood  between  us 
that  I  should  be  their  exclusive  agent —  Mr. 
Lyles:  We  object  to  his  understanding.  The 
Court:  Have  you  a  written  contract  with 
them?  A.  No,  sir.  I  am  trying  to  explain 
how  the  business  grew  up.  Mr.  Lyles:  From 
the  correspondence?  ♦  •  •  The  Court: 
Go  ahead.  The  Witness:  Under  arrange- 
ments that  had  grown  up  between  us  and  th<) 
understanding,  I  should  have  their  exclusive 
agency  of  this  state,  they  sent  me  inquiries 
from  all  over  the  state  which  I  went  to  see. 
soliciting  this  trade  for  them.  During  those 
three  or  four  years  of  soliciting  I  effected 
the  sale  of  three  mills  •  •  •'  (includiug 
this),  and  they  recognized  me  as  their  agent 
by  sending  me  all  these  inquiries  and  di- 
recting me  to  go-—  Mr.  Lyles:  Does  your 
honor  rule  he  can  testify  to  their  sending 
him  these  inquiries  when  all  were  accom- 
panied by  letters?  If  a  matter  is  done  in 
.writing,  no  matter  what  it  Is,  the  writing  is 
the  best  evidence  (Objection  overruled.) 
Witness:  Well,  as  I  said  before,  they  sent 
me  inquiries  all  over  this  state.  I  sold  this 
machinery  for  them,  and  would  make  settle- 
ments with  them;  had  correspondence  with 
them  concerning  it  They  would  send  me 
directions,  blue  print  for  putting  up  this  ma- 
chinery, and  directions  of  that  kind.' 

*'It  is  submitted  that  there  was  error  in 
thus  allowing  defendant  to  testify  of  the 
effect  and  understanding  of  transactions  by 
correspondence,  the  correspondence  being  the 
best  evidence,  and  plaintiff  suffered  thereby, 
in  that  defendant  was  permitted  to  present 
to  the  jury,  apart  from  the  correspondence 
which  was  the  best  evidence,  defendant's 
own  deductions  and  plausible  argumentative 
testimony  that  he  was,  after  all,  merely  an 
agent  ('soliciting  this  trade  for  them'),  and 
not  debtor  on  the  notes  indorsed  by  him. 

''3.  Because  his  honor  erred  In  allowing 
the  defendant  Badham,  over  the  objection 
of  the  plaintiff,  to  testify  as  to  course  of 
business  by  correspondence,  and  his  conclu- 
sions therefrom  of  his  agency  in  the  sale  of 
machinery  for  which  the  notes  sued  on  were 
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given  and  Indorsed  by  him,  and  hia  nonlia- 
bility by  said  indorsement,  instead  of  requir- 
ing an  effort  to  produce  the  writing  as  the 
best  evidence,  and  so  allowed  the  defendant 
to  testify  that  he  was  not  the  bona  fide  guar- 
antor of  the  notes  sued  on,  but  acted  as  the 
representative  of  the  machinery  company 
through  which  the  plaintiff  claimed,  to  wit: 
'Q.  When  you  would  sell  one  of  these  large 
plants,  describe  the  method  you  would  pur- 
sue. A.  Well,  I  would  send  the  order  in  to 
the  Richmond  City  Mill  Works  for  the  ma- 
chinery, describe  what  it  was  for,  ♦  ♦  • 
and  they  would  ship  it  to  the  customer — ship 
it  to  the  original  purchaser — and  under  my 
agreement  I  had  to  put  that  machinery  up, 
that  is,  my  mechanics  had  to  put  it  up,  ac- 
cording to  the  blue  prints,  the  plans,  that  the 
Richmond  City  Mill  Works  furnished.  Mr. 
Lyles:  At  the  risk  of  seeming  to  be  against 
the  intimation  of  your  honor's  remarks  a 
few  minutes  ago,  we  still  submit  that  it  is 
incompetent  for  this  witness  to  go  ahead  and 
testify  as  to  these  orders,  or  anything  else, 
having  been  in  writing,  until  he  has  taken 
the  proper  steps  showing  that  he  has  given 
notice  to  produce  them,  then  he  can  offer 
secondary  evidence  oX  its  contents.  The 
Cburt:  He  is  not  testifying  to  the  contents 
of  the  writing.  Mr.  Lyles:  I  think  he  is. 
He  said  he  sent  orders  to  these  people  for 
this  machinery.  He  is  showing  that  he  sent 
in  orders,  and  that  shows  a  written  instru- 
ment The  Court:  I  have  not  observed  any- 
thing more  than  that  this  witness  is  giving 
a  general  statement  of  his  connection  with 
these  people.  ♦  •  •  ♦  A.  To  make  up  a  com- 
plete plant,  I  would  sell  the  engine  and  boil- 
er of  the  engine  company  I  represented  and 
the  flour  mill  machinery  from  the  City  Mill 
Works,  and  the  pulleys  and  shafting  from 
the  people  I  bought  those  things  from,  and 
the  belting  which  I  usually  obtained  in  Co- 
lumbia. Q.  When  you  had  settlements  with 
the  purchaser,  how  would  you  arrange  them? 
A.  That  portion  that  belonged  to  the  Rl<;h- 
mond  City  Mill  Works  I  would  take  good 
notes  and  turn  them  over  to  them,  if  notes, 
and  with  the  other  manufacturers  the  same 
way.  I  would  divide  up  the  whole  order  ac- 
cording to  their  interest  in  that  order,  and 
made  settlement  that  way.  Q.  Was  that 
done  in  the  case  of  the  Huffman  machinery? 
A.  Yes,  sir.  Mr.  Lyles:  All  of  it  was  in 
writing,  and  we  object  to  his  testifying. 
•  •  •  The  Court:  Was  that  done  in  writ- 
ing? A.  I  sent  the  notes  to  these  people  in 
a  letter  accompanying  the  notes  when  I  sent 
them  to  them.  The  Court:  Do  yon  expect 
them  to  produce  that  letter;  haven't  you 
got  it?  Mr.  Lyles:  We  have  it  If  he  gives 
us  notice  to  produce  it,  we  will  produce  it 
right  now.  The  Court:  He  has  not  got  to 
the  point  of  settlement  yet  Go  ahead.  Q. 
(By  Mr.  Muller):  That  is  the  way  you  con- 
ducted the  Huffman  transaction?  A.  Tes, 
sir.  •  *  ♦  Q.  •  ♦  •  About  what  time 
did  you  first  make  Uiat  first  trade  with  Huff- 


man for  the  Richmond  City  Mill  Works^ 
Mr.  Lyles:  We  object  The  important  point 
is  whether  he  ever  made  the  sale  to  S.  J- 
Huffman  for  the  Richmond  City  Mill  Works. 
The  Court:  Did  you  make  the  sale  for  the 
Richmond  City  Mill  Works?  A.  Yes,  air;  in 
the  manner  I  have  Just  described.' 

*'It  is  submitted  that  his  honor  erred  in 
allowing  said  oral  testimony  as  to  deduc- 
tions of  witness  based  upon  correspondence, 
instead  of  requiring  the  correspondence  as 
the  best  evidence,  and  that  the  error  was 
harmful,  in  that  the  defendant  was  allowed 
to  give  as  evidence  his  conclusions  and  opin- 
ions that  he  was  acting  'for  the  Ridunond 
City  Mill  Works,'  and  thus  was  the  agent 
of  said  company,  and  not  himself  responsible 
for  the  purchase  money  of  the  goods,  as  con- 
tended for  by  plaintiff. 

"4.  Because  his  honor  erred  in  allowing 
defendant,  Badham,  over  plaintiff's  objection, 
to  testify  to  complaints  and  representations 
made  to  him  by  Mr.  Huffman  as  to  alleged 
defects  in  the  machinery  for  which  the  notes 
sued  on  were  given,  to  wit:  "The  Witness: 
Huffman  notified  me  that  the  machinery — 
Mr.  Lyles:  We  object  to  anything  that  Mr. 
Huffman  notified  him  of.  The  Court:  60 
on  with  it  The  Witness:  Huffman  notified 
me  that  the  mill  was  not  doing  anything  like 
it  was  guaranteed  to  do;  that  he  could  not 
get  over  25  bushels  a  day  out  of  it,  and  that 
the  yield  of  flour  was  so  poor  that  it  was 
worse  than  any  of  the  old  country  mills, 
and  that  he  could  get  no  customers;  that 
people  were  leaving  him  because  he  could 
not  get  enough  flour  per  bushel  of  wheat, 
and  he  said  if  things  did  not  get  better  he 
would  throw  it  back  on  my  hands,  and  he 
refused  settlement  for  it  until  it  was  made 
good.' 

"It  is  submitted  that  said  testimony  was 
hearsay. 

"5.  Because  his  honor  erred  in  allowing 
defendant,  over  plaintiff's  objection,  to  tes- 
tify to  statements  made  to  him  by  Huffman, 
as  follows,  to  wit:  'Huffman  came  to  my 
office  and  said,  instead  of  being  all  right,  it 
was  all  wrong,  and  he  not  only  refused  set- 
tlement for  the  machinery,  but  wanted  us  to 
take  it  away  from  there,  that  it  had  dam- 
aged him ;  that  he  could  not  get  the  quality 
or  the  quantity  of  flour  out  of  it,  or,  rather, 
the  amount  of  flour  per  bushel  that  his  cus- 
tomers demanded;  that  he  could  not  get 
over  30  or  35  pounds,  and  that  it  had  abso- 
lutely ruined  him ;  that  he  could  not  do  any 
grinding,  people  would  not  patronize  him. 
I  notified  the  Richmond  City  Mill  Works  of 
these  facts,  and  explained  to  them  why  the 
settlement  had  not  been  forthcoming  for  this 
machinery.  Mr.  Lyles:  Your  honor  under- 
stands us  as  objecting  to  all  of  that—  Q. 
Did  Mr.  HufTknan  get  any  use  of  the  mill? 
A.  He  said  not' 

'*It  is  submitted  that  said  testimony  was 
hearsay. 

'6.  Because  his  honor  erred  In  allowing 
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the  defoidant,  orer  plaiDttfTs  objection,  to 
testify  to  statements  made  to  him  by  Mr. 
Haughton,  an  officer  of  the  machinery  com- 
pany, to  which  defendant  had  Indorsed  the 
notes  herein  (and  of  which  defendant  claims 
to  have  been  agent  rather  than  purchaser), 
and  which  company  had  indorsed  said  notes 
to  plaintiff,  said  stat^nents  being  made  aft- 
er the  notes  had  passed  from  his  company 
into  the  hands  of  the  plaintiff,  and  after  this 
snit  thereon  had  been  tnstitnted,  to  wit: 
*Mr.  Lyles:  We  object  to  any  statement 
made  by  Mr.  Hanghton.  The  Court:  That 
might  go  to  show  that  the  Richmond  City 
Mill  Works  people  were  not  the  bona  fide 
holders  of  the  paper.  Mr.  Lyles:  How  could 
it  tend  to  show  it?  It  would  be  hearsay  tes- 
timony. The  Court:  Suppose  the  agent  of 
the  mill  works  had  admitted  it.  Mr.  Lyles: 
Would  it  be  binding  upon  the  First  National 
Bank,  which  then  had  these  papers?  The 
Court:  If  your  theory  be  correct,  what  In- 
terest has  the  mill  works  people  in  these 
notes?  If  he  can  testify  to  any  fact  that 
these  mill  works  people  made  an  admission 
about  the  notes  after  the  suit  was  brought, 
and  after  the  note  was  assigned,  it  will  tend 
to  show  whether  they  were  bona  fide  hold- 
ers without  notice.  Q.  (By  Mr.  Muller): 
State  what  occurred?  A.  Mr.  Haughton 
stated  he  had  come  down  to  see  Mr.  Lyles 
and  Mr.  McMahan  about  this  matter,  and  he 
wanted  to  see  me  to  see  if  we  couldn't  ar- 
range some  adjustment  to  the  matter; 
Haughton  was  treasurer  of  the  City  Mill 
Works,  and  he  wanted  to  know  what  prop- 
osition   I    had   to   make   to   the   company. 

*  *  ^  I  still  urged  him  to  back  this  ma- 
chinery. •  •  •  He  told  me  no;  that  they 
had  too  much  secondhand  machinery.  Dur- 
ing that  conversation  one  of  the  reasons  he 
gave  me  why  he  did  not  wish  to  take  back 
that  machinery  was  the  fact  that  they  could 
not  use  that  system  of  flour  milling  any 
more,  that  they  were  using  another  sifter — 
just  the  heart  of  the  whole  thing— that  the 
rollers  might  be  used,  but  the  sifter  they 
were  not  using  any  more  in  their  system. 
It  struck  me  as  peculiar,  but  he  would  not 
give  me  any  more  information  along  that 
line,  so  the  conversation  drifted  back  to 
some  settlement  with  the  Richmond  City 
Mill  Works.  The  bank  was  never  mention- 
ed at  all.  He  finally — ^I  forget  the  amount — 
I  told  Mr.  Haughton  that  I  would  ship  this 
machinery  back  and  would  pay  the  freight 

•  •  •  and  pay  him  one  or  two  hundred 
dollars  in  connection  with  it  to  get  it  off 
my  hands,  and  we  separated,  he  said  he 
would  not  accept  my  proposition,  but  he 
would  take  it  before  the  directors  of  his  mill 
company.  •  •  •  Q.  That  was  while  that 
salt  was  pending  in  the  name  of  the  First 
National  Pank?  A.  Yes,  sir;  but  never  said 
a  word  about  the  bank  holding  these  notes, 
and  he  could  not  make  any  settlement,  but, 
OB  tlia  contrary,  he  said  he  was  down  here 


to  see  what  settlement  he  could  effect  with 
me.* 

"It  is  sul)mltted  that  said  testimony  is 
hearsay  and  also  irrelevant,  being  the  dec- 
larations after  this  action  brought  by  plain- 
tiff of  a  person  not  shown  to  bear  any  rela- 
tions to  the  plaintiff,  and  bis  honor  erred  in 
admitting  said  testimony  and  in  holding 
that  it  was  relevant  as  tending  to  show 
whether  the  plaintiff  was  a  bona  fide  holder 
without  notice.  It  is  submitted  that  said 
testimony  was  harmful  error,  in  that  it  pre- 
sented to  the  Jury  the  alleged  confession  of 
the  machinery  company  (strangers  to  this 
suit)  that  the  machinery  was  not  up  to  date, 
and  that  there  was  a  failure  of  considera-  • 
tion  in  the  notes. 

"7.  Because  his  honor  erred  in  allowing 
the  defendant,  over  plaintiff's  objection, 
when  defendant  was  a  witness  undergoing 
cross-examination  by  plaintiff,  to  testify  in 
detail  and  give  opinions  and  reasonings  as 
explanations,  over  and  above  and  in  addi- 
tion to  the  answers  to  the  questions  address- 
ed to  him  by  plaintiff *s  counsel,  to  wit:  Wit- 
ness identifying  a  letter  received  by  him 
from  the  Richmond  City  Mill  Works,  dated 
November  24,  1899,  and  read  in  evidence,  be- 
ing in  part  as  follows:  *We  do  not  see  how 
it  would  be  possible  for  us  to  accept  the  or- 
der at  the  old  prices.  We  have  made  very 
careful  estimates,  and  we  find  that  at  the 
old  basis  of  discounts  we  cannot  cover  the 
actual  cost  of  manufacturing  the  machinery. 
The  advance  which  we  have  made  is  mod- 
erate when  the  cost  of  production  is  taken 
into  consideration.  We  hope  that  you  can 
arrange  the  matter  with  your  customer  to 
get  more  money  for  this  machinery.  ♦  ♦  ♦ 
It  is  our  invariable  custom  to  sell  to  our  own 
customers  on  terms  providing  for  a  settle- 
ment within  a  reasonable  time  after  ship- 
ment. •  ♦  •  The  account  for  the  last  or-  * 
der  from  you  stood  open  on  our  books  for 
six  months  before  we  received  any  cash  pay- 
ment, and  there  is  still  more  than  half  the 
amount  remaining  on  open  account.  *  *.  * 
We  presume  that  you  protect  yourself  in 
making  deals  with  your  customers,  and  it 
is  only  reasonable  that  we  should  be  protect- 
ed and  receive  interest  on  deferred  pay- 
ments. The  Witness:  May  I  make  any  com- 
ment upon  that  answer?  Mr.  Lyles:  No, 
sir.  Mr.  Muller:  I  think  when  counsel  asks 
the  witness  if  he  wrote  or  received  a  cer- 
tain letter  that  it  will  be  reasonable  if  he 
has  comment  to  make  upon  It  to  make  it  at 
the  time —  Mr.  Lyles:  The  letters  speak  for 
themselves.  _Mr.  Muller:  The  answer  is  not 
complete  until  the  witness  says  what  he 
deems  necessary  to  answer.  The  Court: 
The  object  of  examination  is  to  give  a  man 
a  chance  to  say  what  he  has  to  say.  If  this 
witness  wants  to  make  a  statement,  I  do 
not  see  how  I  can  stop  him  from  making  it 
The  Witness:  I  would  like  to  comment  on 
the  letter  Just  read.     1  had  notified  these 
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people  that  I  had  actually  sold  this  order, 
biit  I  had  done  so  on  the  basis  of  the  old 
prices  which  they  had  furnished  me.  In  the 
meantime,  they  notified  me  to  advance  the 
price,  and  I  immediately  wrote  that  letter 
telling  them  that  I  had  already  taken  this 
order  for  the  shipment  at  a  subsequent  date, 
and  to  know  whether  they  would  protect  it 
or  not  Then  they  wrote  me  that  letter  call- 
ing attention  to  the  fact  that  there  was  a 
large  amount  open  on  that  account  Charg- 
ed against  you?  A.  Certainly.  That  relat- 
ed to  two  mills  we  had  sold —  Mr.  Lyles: 
We  object  to  the  witness  explaining  any  fur- 
ther. The  Court:  I  think  he  ought  to  have 
.the  right  to  explain  it  The  Witness:  I  had 
sold  two  mills,  one  to  Cook,  of  Newberry, 
and  the  other  to  the  Prosperity  Mill  Compa- 
ny. I  could  not  effect  the  settlement  with 
these  people  because  the  mills  were  not  giv- 
ing satisfaction.  I  remitted  to  the  City  Mill 
Works  all  cash  that  I  obtained  on  them,  and 
It  left  a  balance  due,  which  they  called  at- 
tention to  In  that  letter.  In  the  meantime 
I  had  sent  Mr.  Milne  to  put  these  mills  in 
order,  and  Just  as  soon  as  they  were  accept- 
ed by  the  customers,  ♦  ♦  ♦  as  soon  as 
paid  for,  I  remitted  to  the  City  Mill  Works. 
That  was  the  balance  they  claim  was  open.' 

"It  is  submitted  that  said  details  as  to 
other  transactions  were  irrelevant  and  tend- 
ed to  confuse  the  minds  of  the  Jurors  and 
divert  them  from  the  significance  of  .the  let- 
ter read,  which  showed  the  defendant  as  a 
customer  and  debtor  of  the  machinery  com- 
pany; and  his  honor  erred  In  holding  that 
the  object  of  examination  is  to  give  a  man 
a  chance  to  say  what  he  has  to  say,  where- 
as the  object  of  the  cross-examination  (to 
which  his  honor  was  referring)  is  not  to  give 
the  witness  opportunity  to  say  what  he 
wants  to  say,  but  to  restrict  him  to  the  an- 
swering of  such  questions  as  his  adversary 
wishes  him  to  answer,  the  ruling  in  effect  tak- 
ing the  witness  from  the  control  of  the  cross- 
examining  counsel,  and  permitting  said  wit- 
ness to  violate  the  rule  against  parol  testi- 
mony to  supersede  a  written  instrument. 
The  error  of  the  practice  complained  of  ap- 
pears in  his  honor's  later  ruling  in  reference 
to  other  like  demands  on  the  part  of  the 
witness  to  be  given  unlimited  range  in  his 
replies,  to  wit:  The  Court:  I  have  allow- 
ed the  witness  to  comment  on  these  letters, 
but  they  always  turn  out  to  be  arguments, 
and  I  cannot  allow  it  You  can  examine  him 
in  reply  to  all  these  letters.' 

*'8.  Because  his  honor  erred  in  allowing 
defendant,  a  witness  under  cross-examina- 
tion, to  testify  in  detail  and  give  opinions 
and  reasons  as  explanations,  over  and  above 
and  In  addition  to  the  answers  to  the  ques* 
tions  addressed  to  him  by  plaintiff's  counsel, 
to  wit:  Witness,  identifying  a  letter  writ- 
ten by  him  to  the  machinery  company,  dat- 
ed December  6,  1900,  read  in  evidence,  be- 
ing In  part  as  follows:  'The  settlement  that 
I  shall  try  to  effect  with  Mr.  Huffman  will 


be  for  him  to  give  me  notes  for  the  full 
amount  of  his  indebtedness  due  next  fall 
These  notes  I  will  indorse  and  turn  over  to 
you.  I  already  have  a  mortgage  over  all  of 
his  property,  and  Mr.. Huffman  is  a  man  of 
first-dass  credit  in  our  community,  and  the 
matter  will  be  safe  and  secure,  although  we 
will  be  forced  to  give  him  this  extension, 
for,  as  stated  before,  I  have  to  handle  him 
very  diplomatically,  for  if  he  should  be  rous- 
ed to  the  point  of  fighting  us,  he  certainly 
would  obtain  damages.  As  the  matter  now 
stands,  I  have  him  in  the  most  conciliatory 
humor,  and  think  that  I  will  have  but  little 
trouble  in  effecting  a  settlement  The  Wit- 
ness: I  explained  to  these  people  why  I  had 
not  been  able  to  get  a  settlement  with  Huff- 
man, and  told  them  what  I  would  try  to  do. 
As  a  matter  of  fact,  Huffman  would  not  do 
it  He  would  not  sign  anything.  Huffman 
repudiated  the  whole  thing,  said  the  ma- 
chinery had  not  come  up  to  the  guarantee, 
and  I  was  trying  to  manage  him  diplomat- 
ically. Mr.  Lyles:  Your  honor,  do  we  un- 
derstand that  this  witness  is  allowed  to  make 
a  speech  to  the  Jury?  The  Court:  I  did  not 
mean  that  the  witness  could  make  an  argu- 
ment on  each  letter;  I  only  allow  him  to 
comment  on  it' 

"It  is  submitted  that  the  foregoing  state- 
ment of  the  witness,  made  pursuant  to  a 
previous  ruling  of  his  honor  that  the  witness 
under  cross-examination  might  elaborate  his 
answers  and  explanations  as  he  saw  fit  de- 
signedly diverted  attention  from  his  admis- 
sions of  liability  which  he  had  made  in  hia 
letter,  and  injected  into  the  evidence  a  third 
party's  represent* tions  about  the  defects  of 
the  machinery,  and  thus  it  interfered  with 
the  plaintiff's  orderly  presentation  of  his 
case  and  t:ontrol  of  the  witness  and  was  prej- 
udicial, the  practice  of  releasing  the  witr 
uess  under  cross-examination  from  the  cross- 
examiner's  guidance  of  him  to  a  certain  line 
of  testimony  transfers  the  control  of  the 
cross-examination  from  the  examiner  to  the 
witness,  and  destroys  one  of  the  methods  of 
searching  a  witness  by  cross-examination. 

**9.  Because  his  honor  erred  In  holding 
and  ruling  that  the  notes  sued  on  were  non- 
negotiable,  as  follows,  to  wit:  1  guess  the 
rest  of  the  evidence  is  as  to  the  sufficiency 
of  this  mill  in  coming  up  to  the  guarantee. 
We  had  better  discuss  and  dispose  of  the 
question  of  the  negotiability  of  the  notes. 
♦  ♦  •  I  have  with  great  reluctance  relin- 
quished the  idea  of  the  negotiability  of  these 
notes.  ♦  ♦  ♦  I  have  before  me  a  point 
blank  decision  of  the  Supreme  Court  (Green 
V.  Spires  [71  S.  C.  107,  50  S.  B.  554])  which 
decides  that  a  note  containing  a  special  stip- 
ulation is  a  nonnegotiable  note.  I  have  com- 
pared these  notes  with  the  Green-Spires 
Case,  and  I  cannot  see  any  possible  differ- 
ence in  favor  of  the  negotiability  of  the 
notes;  the  difference,  if  any,  is  entirely  in 
favor  of  the  nonnegotlablllty  of  the  notes  in 
this  complaint,  because  in  the  Green-Spiies 
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Case  the  amount  of  attorney's  fees  la  fixed, 
whereas  in  the  case  here  the  amount  of  the 
attorney's  fee  is  not  exceeding  10  per  cent, 
making  an  uncertain  element.  I  hare  fol- 
lowed the  decision  In  the  Spires  Case,  and 
hold  that  if  that  clause  was  in  the  note  and 
was  altered  by  some  third  person,  not  a  par- 
ty to  this  note  or  this  proceeding,  what  Is 
known  in  law  as  spoliation,  that  note  would 
have  been  a  nonnegotiable  note,  and  this  de- 
fense could  obtain  between  the  bank  and  de- 
fendant Badham.' 

"It  is  submitted  that  tSiis  ruling  was  erro- 
neous, since  the  attorney's  fees  were  provid- 
ed in  the  note  to  apply  only  after  maturity, 
and  hence  the  amount  of  the  notes  was  fixed 
and  certain  during  the  currency  of  the  notes, 
and  t^ej  should  be  held  negotiable. 

"10.  Because  his  honor  erred  in  holding 
and  ruling  that  the  notes  were  nonnegotiable, 
as  follows,  to  wit:  There  is  another  point  In 
the  case.  •  •  *  The  note  contains  in  the 
body  of  It  this  clause:  "With  all  expenses  if 
suit  be  instituted  for  the  collection  of  this 
note."  *  *  *  The  view  that  such  stipula- 
tion does  not  render  the  note  nonnegotiable 
•  *  •  because  that  could  not  obtain  till 
after  the  maturity  of  the  note  is  obviated  by 
the  statute  in  this  state,  which  authorizes 
the  bringing  of  a  suit  or  action  before  ma- 
turity of  the  note.  Now,  if  true,  and  it  is 
true  under  section  265b  in  the  Oode  [of  Civil 
Procedure]  that  suit  may  be  brought  upon  a 
note  before  Its  maturity,  and  expenses  Incur- 
red in  that  suit,  as  to  an  uncertain  amount 
before  the  note  is  matured,  that  destroys  the 
force  of  the  reasoning  which  says  the  note 
shall  be  negotiable  because  an  uncertain 
amount  cannot  enter  into  it  as  an  element 
until  the  negotiability  is  destroyed'  (by  ma- 
turity). 

*'It  is  submitted  that  this  is  an  erroneous 
conclusion  from  the  special  statute  allowing 
0ult  and  attachment  before  maturity  in  case 
of  a  debtor  departing  the  state  with  intent 
to  defraud:  (1)  this  exceptional  remedy  Is 
not  to  be  taken  as  applicable  to  any  note  un- 
til proof  of  the  fraudnlent  conduct,  all  pre- 
sumptions being  against  the  probability  of 
fraud;  (2)  it  is  against  public  policy  to  con- 
strue a  note  so  as  to  render  it  possible  for 
the  maker  to  defeat  its  negotiability,  and  less- 
en his  obligation,  by  resorting  to  a  fraud — 
thus  profiting  by  his  own  wrong — ^the  *suit 
instituted  for  the  collection  of  the  note'  con- 
templated and  contracted  for  in  the  making 
of  the  note  cannot  have  been  a  suit  before 
maturity  provided  for  by  the  statute  in  case 
of  fraudulent  absconding;  (3)  the  statute 
provides  that  if  the  debtor  pay  the  debt  on 
or  before  its  maturity,  he  shall  not  pay  the 
costs  of  the  suit  instituted  before  maturity 
under  this  section,  and  this  provision  of  the 
statote  would  control  so  that  the  clause  in 
the  notes  herein  could  not  have  reference  to 
costs  In  a  suit  instituted  before  maturity, 
and  there  Is  no  contingency  in  which  these 


indeterminate  costs  could  accrue  till  after 
maturity;  (4)  a  note  sued  on  under  said  sec- 
tion and  attached,  though  not  technically  ma- 
ture, would  certainly  be  practically  mature 
and  no  longer  negotiable^  and  hence  the  ex- 
penses of  the  suit,  if  recoverable,  must  be 
regarded  as  not  affecting  the  negotiability. 

"11.  Because  his  honor  erred  in  allowing 
defendant's  witness  W.  J.  Elliott,  over  plain- 
tiff's objection,  to  testify  as  to  the  rule  or 
practice  of  retaining  the  attorney's  fee  pro- 
vision in  the  Badham  notes  which  came  un* 
der  witness'  eye  (not  the  notes  sued  on  here- 
in), to  wit:  'Q.  Now,  please  state  what  was 
the  rule  with  regard  to  retaining  or  canceling 
that  clause  in  the  Badham  notes  in  the  trans- 
action of  his  business?  Mr.  McMahan:  We 
object  to  this  testimony  as  to  the  rule;  it 
is  irrelevant,  except  as  to  what  he  did  as  to 
these  particular  notes.  Your  honor  overrul- 
ed OUT  objection  before.  Q.  (By  Mr.  MuUer): 
Was  that  ever  allowed  to  be  stricken  out? 
A.  Never  was.  Q.  If  parties  wanted  it  struck 
out,  would  Mr.  Badham  consent?  A.  No,  sir; 
he  never  did  consent  Q.  You  handled  a  good 
many  of  these  notes?    A.  Yes,  sir.' 

"It  is  submitted  that  said  evidence  was  ir- 
relevant and  calculated  to  make  the  jury  be- 
lieve that  sudh  practice  would  tend  to  prove 
that  defendant  had  not  htnself  made  the 
ensure. 

"12.  Because  his  honor  erred  in  allowing 
defendant's  witness  Milne,  over  plaintiff's  ob- 
jection, to  testify  as  to  defendant's  practice 
not  to  allow  the  attorney's  fee  provision  to 
be  stricken  out  when  parties  were  signing 
notes  to  him,  to  wit:  'Q.  About  these  notes 
that  you  heaid  witnesses  speak  of,  did  you 
ever  handle  any  of  these  notes  for  Mr.  Bad- 
ham? A.  Yes,  sir.  Q.  Do  you  remember 
that  clause,  "If  it  becomes  necessary  to  em- 
ploy an  attorney  to  collect  this  note,  a  fur- 
ther sum  of  not  exceeding  ten  per  cent  for 
fees"?  A.  Yes,  sir.  Q.  Did  Mr.  Badham 
ever  allow  that  clause  to  be  stricken  out? 
(Objected  to.  Allowed.)  A.  Not  to  my  knowl- 
edge. I  had  trouble  once  in  Hampton  county 
about  that  clause,  and  wrote  to  Mr.  Badham 
for  instruction,  and  his  reply  to  me  was  that 
the  notes  must  be  signed  just  as  they  are 
made.' 

"It  Is  submitted  that  the  said  evidence  was 
irrelevant,  and  his  honor's  allowing  it  tended 
to  mislead  the  jury  as  to  Its  value. 

"13.  Because  his  honor  refused  to  allow 
the  plaintiff  in  reply  to  interrogate  the  wit- 
ness A.  O.  Moore  as  to  the  appearance  under 
the  microscope  of  the  signature  of  S.  J.  Huff- 
man to  the  notes  in  question  to  show  that 
such  signature  was  written  after  the  alter- 
ation in  the  notes,  his  honor  refusing  the 
same  upon  the  ground  that  suoh  testimony 
was  not  in  reply. 

"14.  Because  bis  honor  refused  to  allow 
the  witness  T.  H.  Glbbes  to  testify  as  an  ex- 
pert that  the  signature  of  the  said  S.  J.  Huff- 
man had  been  put  to  said  notes  after  the 
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alteration  in  question;  his  honor  refusing  to 
allow  the  same  upon  the  ground  that  such 
testimony  was  not  in  reply. 

"15.  Because  his  honor  erred  in  charging 
the  jury  that  the  notes  sued  on  were  *not  ne- 
gotiable/ and  the  question  was  for  the  Jury 
*Just  as  though  the  suit  were  between  the 
Richmond  City  Mill  Works  and  Badham.' 

"It  Is  submitted  that  his  honor  should 
have  charged  that  Hhe  notes  were  negotiable 
(if  the  erasure  was' made  by  Badham  or  with 
his  consent  or  before  his  Indorsement  of 
them),  and  that  the  defenses  which  might 
have  existed  against  the  original  payee  wefe 
precluded  (subject  to  the  condition  stated  as 
to  the  erasure). 

"16.  Because  his  honor  erred  in  charging 
the  jury  that  the  notes  were  nonnegotlable 
on  the  ground  of  their  containing  the  provi- 
sion for  expenses  of  suit  if  suit  be  institut- 
ed; whereas,  his  honor  should  have  held 
that  such  expenses  could  not  accrue  until  aft- 
er the  maturity  of  the  notes,  and  hence  said 
provision  did  not  affect  the  negotiability. 

"17.  Because  his  honor  erred  in  charging 
the  Jury  that  they  must  find  for  the  defend- 
ant 'if  the  evidence  does  not  satisfy  you  by 
the  greater  weight  that  the  bank  is  the  own- 
er'; whereas,  his  honor  should  have  charg- 
ed that  the  notes  were  negotiable  (subject  to 
the  condition  as  to  erasure  only),  and  the 
holder  was  presumed  to  be  the  owner. 

"18.  Because  bis  honor  charged  the  jury  as 
follows,  to  wit:  *If  the  jury  believe  from  the 
evidence  tdiat  at  the  time  of  the  commence- 
ment of  this  action  these  notes  really  belong- 
ed, and  now  belong,  to  the  Richmond  City 
Mill  Works,  and  not  to  the  First  National 
Bank  of  Richmond,  Indiana,  and  that  this 
action  is  brought  in  the  name  of  the  bank  for 
the  benefit  of  the  Richmond  City  Mill  Works 
under  some  private  agreement  or  understand- 
ing between  the  two  corporations,  then  the 
jury  must  find  for  the  defendant'— thereby 
erring  in  Indicating  to  the  jury  that  there 
was  any  evidence  of  such  a  fact  upon  which 
they  might  find  the  same. 

"19.  Because  his  honor  charged  the  Jury  as 
follows,  to  wit:  'That  If  the  Jury  believe 
from  the  evidence  tbat  the  Richmond  City 
Mill  Works  warranted  or  represented  the 
flouring  mill  machinery  for  which  the  notes 
were  given  to  have  a  certain  capacity,  and 
that  it  fell  short  of  that  capacity,  then  (1) 
such  failure  of  the  machinery  to  develop  the 
capacity  so  warranted  or  represented  would 
of  itself  amount  to  a  good  defense  for  the 
defendant,  by  way  of  discount,  and  would  en- 
title him  to  a  reduction  of  the  price  of  the 
machinery  represented  by  the  notes  by  any 
amount  that  the  jury  may  believe  from  the 
evidence  would  fairly  represent  the  diminu- 
tion in  value  of  the  machinery  caused  by  such 
deficiency  of  capacity;  (2)  and  If  the  jury 
also  believe  from  the  evidence  that  before  the 
commencement  of  this  action  Sam  J.  Huff- 
man, or  the  defendant,  offered  to  return  the 
machinery  to  the  plaintiff,  and  the  plaintiff 


declined  or  failed  fo  accept  a  return  thereof, 
then  the  jury  should  find  for  the  defendant 
on  this  ground* — -which  it  Is  submitted  was 
erroneous  in  the  following  particulars,  to 
wit: 

"(a)  It  instructed  the  jury  that  if  there 
was  a  warranty  by  the  Richmond  City  Mill 
Works  of  the  machinery  in  question  to  have 
a  certain  capacity,  and  any  failure  of  the 
machinery  to  develop  that  capacity,  even  to 
an  immaterial  extent,  such  failure  would  It- 
self amount  to  a  good  defense. 

"(b)  It  Instructed  the  jury  that  a  mere 
representation  by  said  Richmond  Mill  Works 
that  such  machinery  would  develop  a  certain 
capacity,  and  a  failure  of  said  machlnerr  to 
develop  that  capacity,  such  failure  would 
amount  to  a  good  defense,  even  though  such 
representation  might  not  have  been  accom- 
panied by  any  fraud  or  overreaching. 

"(c)  It  instructed  the  jury  that  a  failure 
of  the  machinery  to  develop  the  capacity 
warranted  or  represented  would  of  itself 
amount  to  a  good  defense  regardless  of 
whether  efflcl^t  means  had  been  used  by 
Mr.  Huffman  or  Mr.  Badham  to  properly  de- 
velop the  capacity,  and  regardless  of  wheth- 
er the  defect  might  not  have  been  remedied. 

*^(d)  It  Instructed  the  Jury  that  if  Sam  J. 
Huffman  offered  to  return  the  machinery  to 
the  plaintiff  before  the  commencement  of 
this  action  and  the  plaintiff  refused  to  re- 
ceive the  same,  the  jury  should  find  for  the 
defendant  on  this  ground  regardless  of  the 
extent  of  the  failure  and  regardless  of  the 
fact  that  the  machinery  had  been  sold  to 
defendant,  Badham,'  several  years  before  this 
action  was  commenced  and  that  settlements 
and  adjustments  had  been  had  between  said 
mill  works  and  Badham,  which  were  claim- 
ed to  have  covered  all  alleged  failures  of  the. 
machinery* 

"20.  Because  his  h^mor  charged  the  jury 
as  follows,  to  wit:  That  if  the  jury  believe 
from  the  evidence  that  the  defendant  by  his 
Indorsement  of  these  notes  intended  to  guar- 
antee their  payment  only  in  case  the  ma- 
chinery came  up  to  the  representations  or 
guaranty  of  the  Richmond  City  Mill  Works, 
if  they  believe  from  the  evidence  there  were 
such  representations  or  guaranty,  then  they 
must  find  for  the  defendant,  unless  they  be- 
lieve from  the  evidence  that  the  machinery 
did  come  up  to  such  representations  or  guar- 
anty'— ^whlch  It  is  submitted  was  erroneous 
in  the  following  particulars^  to  wit: 

"(a)  It  left  it  to  the  jury  to  find  whether 
the  defendant  intended  to  limit  his  guaranty 
of  the  notes;  when,  the  whole  contract  being 
in  writing  contained  in  the  correspondence 
between  the  parties,  he  should  have  instruct- 
ed the  jury  as  to  what  guaranty  was  In- 
tended. 

"(b)  It  put  the  burden  upon  the  i^aintiff 
of  proving  afllrmatlvely  that  there  had  been 
no  failure  of  the  machinery  to  come  up  to 
the  warranty  or  representations,  and  that 
they  should  have  no  regard  to  the  degree  of 
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each  failure,  or  whether  sndi  failure,  if  any, 
had  been  adjusted  between  tbe  parties  or 
remedied  by  tbe  Richmond  City  Mill  Works. 

**2L  Because  his  honor  charged  the  Jury 
as  follows,  to  wit:  'Now,  upon  this  que©-* 
tion,  gentlemen  of  the  Jury,  of  the  alleged 
failure  of  the  machinery  to  come  up  to  rep- 
resentation or  guaranty,  and  the  allegation 
of  such  failure,  and  that  the  machinery  was 
returned,  or  offered  to  be  returned  to  the 
parties,  why  that  inyolres  the  question  of 
the  nature  of  the  contract  as  you  may  see 
it  from  the  testimony.  I  can  give  a  case 
cited  in  argument  which  illUBtrates  that 
point:  That  is,  where  a  man  in  this  state 
bought  a  certain  lot  of  Jewelry  and  fancy 
articles  under  the  contract  that  he  was  to 
receive  with  that  Jewelry  a  showcase  in 
which  it  was  to  be  displayed,  and  that  by 
displaying  that  Jewelry  and  these  articles 
in  the  showcase  certain  sales  could  be  and 
would  be  guaranteed,  and  the  company  which 
Bohl  the  goods  shipped  him  all  the  goods, 
but  did  not  ship  him  the  showcase  in  time 
for  him  to  carry  on  his  trade,  and  therefore 
he  refused  to  accept  any  of  the  goods  and 
offered  to  return  them  to  the  seller;  the  sell- 
er, however,  refused  to  accept  the  return  at 
the  goods  and  brought  suit  against  him  for 
the  value  of  the  goods  which  were  furnish- 
ed, not  including  the  showcase.  The  court 
held  in  that  case  that  it  appeared  from  the 
testimony  that  the  showcase  was  an  essen- 
tial part  of  the  contract;  it  was  essential  in 
making  a  proper  display  of  the  goods  to  car- 
ry out  the  guaranty  of  the  sale  of  those 
goods,  and  as  the  failure  to  deliver  the  show- 
case was  a  failure  in  a  material  and  impor- 
tant element  of  the  contract,  that  this  man 
had  the  right  to  reject  all  the  goods,  to  re- 
fuse to  accept  them,  to  repudiate  the  con- 
tract entirely,  and  if  he  did  so  and  made  a 
bona  fide  offer  to  return  the  goods,  which 
was  refused,  the  company  could  not  recov- 
er against  him  for  such  goods  shipped;  that 
th<»  failure  of  an  essential  element,  in  dellv- 
yxlng  the  showcase,  and  the  QfiFer  to  return 
tuch  goods  as  had  been  shipped  to  him — 
vrby,  the  contract  was  at  an  end,  and  the 
oarty  could  not  recover.  You  can  take  the 
contract  and  see  If  the  principles  Involved  in 
that  case  are  applicable  to  this.' 

"It  is  submitted  that  said  charge  was  er- 
roneous in  the  following  particulars: 

"(a)  It  instructed  the  Jury  that  they  must 
determine  what  was  the  contract  between 
the  parties,  when  the  entire  contract  was 
in  writing,  embodied  in  the  letters  of  the 
defendant,  Badham,  and  those  of  the  Rich- 
mond City  Mill  Works  which  had  been  of- 
fered in  evidence. 

"(b)  It  Instructed  the  Jury  that  a  mere 
failure  to  come  up  to  the  representations  of 
the  Richmond  City  Mill  Works  would  be 
sufBcient  to  authorize  the  said  Huffman  or 
tbe  defendant,  Badham,  to  offer  to  return 
the  machinery. 

**(€)  It  instructed  the  Jury  that  a  failure 


of  the  machinery  to  come  up  to  the  repre- 
sentations or  guaranty  of  the  Richmond  City 
Mill  Works,  even  In  a  slight  particular,  and 
an  offer  of  the  defendant  Badham  or  Sam 
J.  Huffman  to  return  the  machinery  would 
be  a  sufficient  defense  to  the  action. 

"(d)  It  misapplied  the  decision  of  this 
court  in  the  case  of  Pratt  &  Co.  v.  Frasier  & 
Co.,  in  72  S.  C.  36S,  51  S.  E.  983,  inasmuch 
as  after  testimony  had  been  offered  in  this 
case  of  a  settlement  and  adjustment  of  all 
disputes  as  to  the  alleged  defects  and  the 
undisputed  testimony  had  shown  that  the 
defendant  had  repeatedly  promised  to  make 
settlement  and  several  years  of  time  had 
elapsed,  it  instructed  the  Jury  that  the  de- 
fendant, Badham,  or  Sam  J.  Huffman,  might 
have  offered  to  return  the  machinery,  regard- 
less of  what  had  happened,  and  thus  defeat 
the  action. 

^"22.  Because  his  honor  left  it  to  the  Jury 
to  say  what  was  the  contract  between  the 
parties  in  question,  although  the  same  was 
embodied  in  the  written  correspondence  be- 
tween them. 

"23.  Because  his  honor  erred  in  refusing 
plaintiff's  request  to  charge,  to  wit:  The 
law  makes  certain  presumptions  in  favor  of 
the  holder  of  a  negotiable  promissory  note: 

"  '(1)  The  law  presumes  that  the  person  In 
possession  of  the  note  is  the  owner,  and  that 
he  acquired  it  for  value  and  before  maturity, 
in  the  usual  course  of  business,  in  good  faith, 
without  notice  of  def^ises  to  the  payment 
of  the  note;  in  other  words,  this  presump- 
tion, unless  rebutted  by  proof,  would  cut  off 
all  defenses,  because  the  notes  are  to  pass 
current,  like  money,  good  in  the  hands  of 
the  holder  without  regard  to  private  agree- 
ments or  understandings  that  may  have  ex- 
isted between  previous  phrties. 

"  '(2)  In  such  a  case,  therefore,  the  con- 
sideration cannot  be  inquired  Into. 

"  '(3)  The  indorsement  and  delivery  of 
such  a  note  transfers  the  title  thereof  to  the 
indorsee,  and  includes  and  carries  the  prom- 
ise of  the  Indorser  to  pay  the  note  if  the 
maker  does  not  pay  it  at  maturity  if  the 
note  is  duly  presented  for  payment  at  the 
place  therein  specified,  and  payment  is  de- 
manded and  refused  and  notice  of  present- 
ment and  demand  and  of  protest  for  non- 
payment is  duly  given  to  the  indorser. 

"  *(4)  But  there  is  a  provision  in  the  body 
of  these  notes,  "Presentment  for  payment 
and  protest  waived,"  and,  therefore,  I  charge 
you  that  it  was  not  necessary  for  the  owner 
and  holder  of  these  notes  to  present  them 
for  payment  and  protest  them  for  nonpay- 
ment in  order  to  fix  liability  on  the  indorser; 
he  having  by  his  indorsement  of  the  notes 
with  these  words  in  them  waived  that  con- 
dition to  his  liability.' 

"24.  Because  his  honor  erred  in  refusing 
plaintiff's  motion  for  a  new  trial  made  upon 
the  following  ground,  to  wit:  'Because  his 
honor  erred  in  charging  without  modifica- 
tion  defendant's  request   numbered    6B(2>)* 
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to  wit:  "That  If  the  jury  believe  from  the 
evfdence  that  the  Richmond  City  Mill  Works 
warranted  or  represented  the  flouring  mill 
machinery  for  which  the  notes  were  given  to 
have  a  certain  capacity,  and  that  it  fell  short 
of  that  capacity;  (2)  and  if  the  jury  also  be- 
lieve from  the  evidence  that  before  the  com- 
mencement of  this  action  Sam  J.  Huffman, 
or  the  defendant,  offered  to  return  the  ma- 
chinery to  the  plaintiff  and  the  plaintiff  de- 
clined or  failed  to  accept  a  return  thereof, 
then  the  jury  should  flnd  for  the  defendant 
on  this  ground" — ^whereas  it  is  submitted 
that  his  honor  should  have  modified  said 
charge  by  adding  words  to  the  effect  that 
such  offer  to  return  the  machinery  cannot 
relieve  the  defendant  unless  made  before 
the  acceptance  of  the  machinery  or  within 
a  reasonable  time  after  the  discovery  of  de- 
fects latent  and  not  known  and  waived  at 
the  time  of  the  acceptance  of  the  machinery 
and  settlement  therefor,  if  there  were  such 
acceptance  and  settlement,'  cmd  took  from  the 
consideration  of  the  jury  the  evidence  In  the 
cause  tending  to  show  that  even  If  the  ma- 
chinery had  been  defective,  any  defense  bas- 
ed thereon  had  been  adjusted  and  waived 
In  the  settlement  which  occurred  subsequent 
to  knowledge  of  the  alleged  defect. 

'*25.  Because  his  honor  erred  in  refusing 
plaintiff's  motion  for  a  new  trial  made  up- 
on the  following  ground,  to  wit:  'Because 
his  honor  erred  in  his  illustration,  or  state- 
ment, from  the  case  of  Pratt  &  Co.  v.  Fras- 
ler  &  Co.,  In  72  S.  C.  368  [61  S.  E.  983],  in 
further  explanation  of  the  above  charge,  in 
that  in  charging  the  jury  that  a  party  who 
had  bought  certain  jewelry  for  sale,  and 
therewith  a  showcase  necessary  for  the  dis- 
play of  the  jewelry  for  sale,  and  to  whom 
the  seller  shipped  all  the  goods  except  the 
showcase,  was  justified  in  refusing  to  accept 
any  of  the  goods,  and  in  offering  to  return 
them  to  the  seller  and  thereby  rescinding  the 
contract,  he  also  charged  without  qualifica- 
tion that  it  was  held  in  that  case  "that  this 
man  had  the  right  to  reject  all  the  goods,  to 
refuse  to  accept  them,  to  repudiate  the  con- 
tract entirely,  and  If  he  did  so,  and  made 
a  bona  fide  offer  tx>  return  the  goods  which 
was  refused,  the  company  could  not  recover 
against  him  for  such  goods  shipped'*;  where- 
as his  honor  should  have  charged  that  the 
"right  to  reject  all  the  goods,  to  refuse  to 
accept  them."  Is  not  of  unlimited  duration 
after  receiving  such  part  of  the  goods  as  ar- 
rived, and  was  exercised,  In  the  case  which 
he  cited,  promptly,  with  a  notification  to  the 
plaintiff  that  the  goods  were  in  the  depot 
subject  to  plaintiff's  order,  and  that  defend- 
ant declined  to  receive  said  goods,  and  his 
honor  erred  in  charging  in  effect  that,  re- 
gardless of  time  or  circumstances^  the  pur- 
chaser had  the  right  "to  repudiate  the  con- 
tract entirely,"  to  make  a  "bona  fide  offer 
to  return  the  goods,"  and  thereby  release 
himself  from  obligation,'  even  after  there 
bad  been,  as  shown  by  the  evidence  in  this 


case,  a  settlement  and  adjustment  of  all  dis- 
putes as  to  the  alleged  defects. 

"26.  Because,  at  the  conclusion  of  his 
charge,  against  the  suggestion  and  *request 
*of  the  counsel  for  plaintiff,  his  honor  refus- 
ed to  Instruct  the  jury  that  they  could  have 
or  call  for  any  letters  or  any  of  the  docu- 
ments offered  In  evidence,  and  ruled  that, 
while  they  might  come  out  and  call  for' the 
reading,  they  did  not  have  the  right  to  have 
such  papers  with  them  without  the  consent 
of  counsel." 

Joe  Berry  Lyles,  for  appellant  D.  W. 
Robinson,  for  respondent 

DB  VORB,  A.  A.  J.  For  the  purpose  of 
this  opinion  It  will  be  necessary  only  to 
state  that  this  was  a  suit  commenced  August 
8,  1905,  based  upon  two  promissory  notes,  set 
out  in  the  complaint;  each  being  basis  for 
a  separate  cause  of  action  as  will  appear 
from  the  complaint  herein. 

The  main  question  involved  In  the  court 
below,  as  well  as  In  this  court  is  whether 
or  not  said  notes  are  negotiable.  It  will, 
therefore,  be  Important  to  have  copy  Insert- 
ed here: 

"$785.00.  Columbia,  S.  O.,  July  12,  1902. 
On  or  before  the  first  day  of  January,  1903, 
for  value  received  in  one  machinery  as  per 
contract  November  23,  1899,  I,  the  undersign- 
ed of  Richland  county,  state  of  South  Caro- 
lina, promise  to  pay  to  the  order  of  V.  C. 
Badham,  of  Columbia,  S.  G.,  seven  hundred 
and  eigthy-flve  dollars,  negotiable  and  pay- 
able at  the  Carolina  National  Bank,  Co- 
lumbia. Without  offtet  with  interest  kt  the 
rate  of  8  per  cent  per  annum  after  maturity 
imtil  paid,  waiving  all  relief  whatever  from 
valuation,  appraisement  or  exemption  laws, 
with  all  expenses  If  suit  be  instituted  for 
collection  of  this  note.  And  it  Is  expressly 
understood  and  agreed  that  the  said  V.  O. 
Badham  neither  parts  with  the  title,  nor  do 
the  undersigned  acquire  any  title  In  the 
property  enumerated  herein  until  this  note 
and  all  other  notes  given  In  payment  for 
same,  and  all  extensions  and  renewals  there- 
of are  fully  paid.  And  In  case  It  becomes 
necessary  to  employ  an  attorney  to  collect 
this  note,  a  further  sum,  not  exceeding  10 
per  cent,  for  fees.  Sam  J.  Huffman.  P.  O. 
Congaree,  Richland  Co.,  State  of  S.  C." 

The  following  indorsements  are  on  the 
back  of  the  said  note:  "Pay  to  the  order 
of  Richmond  City  Mill  Works,  V.  C.  Bad- 
ham." "Richmond  City  Mill  Works,  by  H. 
A.  Moore,  llreasurer."  "Pay  to  the  order 
of  any  Bank,  Banker,  or  Trust  Co.  All 
previous  endorsements  guaranteed.  First 
National  Bank,  Richmond,  Indiana,  O,  R. 
Du   Hadway,  Cashier." 

The  other  note  Is  identical  with  the  above^ 
except  the  last  indorsement  the  amount  and 
date  of  maturity;  and  these  differences  do 
not  affect  the  question  of  negotiability;  tn 
other  words,  both  notes  must  bear  the  sama 
fate  80  far  as  that  question  Is  concerned. 
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Acoordlng  to  t3ie  "case"  previous  to  this 
one,  another  action  was  brought  on  the  notes 
against  the  maker,  Sam  J.  Huffman,  and  Y. 
G.  Badham,  the  defendant  herein,  jointly, 
but  was  discontinued,  and  this  one  com- 
menced thereafter  against  V.  O.  Badham,  be- 
cause S,  J.  Huffman,  in  the  former,  answered 
and  pleaded  as  a  defense  breach  of  warranty, 
alleging  that  the  machinery  was  sold  to  him 
by  Badham  as  agent  for  the  Richmond  City 
Mill  Works,  and  that  he  and  the  Richmond 
City  Mill  Works,  as  an  inducement  to  him, 
the  said  Huffman,  to  buy,  had  represented 
and  warranted  that  said  machinery  would 
have  a  certain  capacity  of  production  per 
day,  and  said  notes  were  given  and  accepted 
upon  condition  that  he  would  not  be  liable 
unless  the  machinery  upon  trial  proved  to 
have  such  capacity,  and  same  had  failed  to 
develop  such  capacity.  The  defendant,  Bad- 
ham, answered  in  that  suit  and  virtually  set 
up  same  defense.  The  plaintiff  in  order  not 
to  become  involved  in  litigation  yrlth  said 
Huffman  upon  that  defense,  as  above  stated, 
discontinued  that  suit  and  Instituted  this  one 
against  V.  C.  Badham  alone. 

Badham,  in  substance,  sets  up  same  de- 
fense here  as  in  the  other  suit  In,  this  suit 
he  alleges  that  he,  as  agent  of  Richmond 
01  ty  Mill  Works,  had  full  power  and  au- 
thority to  make,  and  as  such  did  make,  the 
representations,  and  that  he  accepted  and 
took  the  notes  subject  thereto,  and  that  his 
indorsement  on  said  notes  was  conditional; 
that  after  a  fair  trial  said  machinery  did 
not  have  the  producing  capacity  of  50  bar- 
rels of  flour  per  day,  as  represented  by  him 
to  said  Huffman. 

On  the  trial  in  the  court  below  his  honor 
Judge  R.  W.  Memminger  presiding  held  the 
notes  to  be  nonnegotiable.  Said  trial  result- 
ed in  Judgment  for  defendant  The  case 
was  heard  In  this  court  at  November  term, 
1909,  involving  26  exceptions,  almost  all  of 
which  will  depend  upon  negotiability  or  non- 
negotlabillty  of  the  notes.  Exceptions  9,  10, 
16,  and  16  In  different  forms  raise  the  ques- 
tion of  negotiability,  and  will  be  considered 
first  and  together. 

In  so  far  as  our  own  decisions  are  con- 
cerned, beginning  with  Bank  v.  Strother,  28 
8.  O.  504,  6  S.  B.  313,  and  coming  on  down 
to  Machine  Go.  v.  Badham,  81  S.  0.  63,  61 
8.  Bl  1031;  the  last  utterance  of  this  court 
upon  the  subject  for  one  reason  or  another, 
there  is  a  difference  of  opinion  among  the  Su- 
preme Court  Justices  on  the  question  under 
consideration.  The  court  does  not  seem  to 
have  ever  been  a  unit  in  any  of  the  cases  ex- 
cept the  Strother  Case.  In  that  case  the  note 
contained  three  provisions:  (1)  '*A11  counsel 
fees  and  expenses  in  collecting  this  note  if  it 
is  sued  or  placed  in  hands  of  counsel  for  col- 
lection." (2)  "Gives  payee  power  to  declare 
this  note  doe  at  any  time  they  may  deem 
It  insecure,  even  before  maturity."  (8)  "With 
exchange  on  New  York.''  Mr.  Chief  Justice 
liclver.  In  delivering  the  opinion  of  the 
court  Iteld  the  note  to  be  nonnegotiable 
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mainly  on  the  ground  that  it  contained  the 
provision  "with  exchange  on  New  York," 
for  with  reference  to  the  other  two  provi- 
sions he  uses  this  language:  "If,  however, 
there  was  any  doubt  as  to  the  effect  of 
either  of  these  stipulations,  there  can  be 
none  as  to  the  effect  of  the  exchange  provi- 
sion as  above."  Thus  clearly  showing  that 
he  was  not  fully  satisfied  that  the  other  two 
provisions  affected  negotiability. 

The  next  case — Sylvester  Bleckley  Co.  v. 
Alewlne,  48  S.  C.  308,  26  S.  E.  609,  37  L. 
R.  A.  86 — the  note  provided  for  "10  per  cent 
attorney's  fees  for  collection."  Mr.  Justice 
Gary,  delivering  the  opinion  of  the  court 
said  that  Bank  v.  Strother  held  "that  uncer- 
tainty In  a  note  prior  or  subsequent  to  ma- 
turity destroyed  its  negotiability."  Mr.  Chief 
Justice  Mclver  concurred  in  the  result  Mr. 
Justice  Pope  concurred  in  the  result  on  an- 
other ground.  Mr.  Justice  Jones  dissented 
as  to  question  of  negotiability. 

The  next  case— White  v.  Harris,  69  S.  G. 
65,  48  S.  B.  41,  104  Am.  St  Rep.  791— the 
note  contained  the  provision,  "We  agree  in 
default  of  payment  after  maturity  to  pay  10 
per  cent  for  attorney's  fees  for  collection." 
Mr.  Chief  Justice  Pope,  delivering  the  opin- 
ion, held  the  note  to  be  negotiable,  for  the 
reason  that  the  attorney's  fees  were  definite 
and  certain.  Mr.  Justice  Gary  dissented  for 
the  reason  stated  in  the  Sylvester  Case. 

The  next  case — Green  v.  Spires,  71  S.  C, 
107,  50  S.  E.  554 — ^the  note  contained  a  pro- 
vision to  pay  all  costs  and  expenses,  includ- 
ing 10  per  cent  attorney's  fees,  If  "collected 
through  an  attorney  or  by  legal  proceeding  of 
any  kind."  Mr.  Justice  Gary,  delivering  the 
opinion,  held  the  note  to  be  nonnegotiable 
upon  the  authority  of  Bank  v.  Strother.  Mr 
CSiief  Justice  Pope  concurred.  Mr.  Justice 
Jones  dissented  as  to  question  of  negotia- 
bility. Mr.  Justice  Woods  concurred  in  the 
opinion  of  Justice  Jones,  saying  Bank  v. 
Strother  should  be  overruled  in  so  far  as  it 
held  nonnegotiable  a  note  providing  for  pay- 
ment of  attorney's  fees  and  costs  of  collec- 
tion, which  cannot  accrue  until  after  matu* 
rity. 

The  next  case — Machine  Co.  v.  Badham, 
81  S.  C.  63,  61  S.  E.  1031— the  note  contain- 
ed the  provision  "Negotiable  and  payable  at 
the  bank  *  *  •  with  all  expenses  if  suit 
be  Instituted  for  collection  of  this  note."  Mr. 
Justice  Gary,  delivering  the  opinion,  held  the 
note  nonnegotiable.  Mr.  Chief  Justice  Pope 
concurred  in  the  result.  Mr.  Justice  Jones 
concurred  In  the  result  but  dissented  on  the 
question  of  negotiability.  Mr.  Justice  Woods 
concurred  in  the  dissenting  opinion. 

The  citation  of  the  foregoing  cases  will 
show  the  views  of  the  Justices  of  this  court 
from  which  it  will  be  seen  this  court  has  been 
divided  on  the  question  under  consideration 
since  the  case  of  Bank  y.  Strother  down  to 
the  present  time. 

It  is  very  Important  that  the  law  on  the 
I  question  involved  should  be  settled  by  this 


546 


68  SOUTHEASTERN  REPORTBB. 


(8.0. 


conrt,  and  rtghtly  wttie4,  tbot  so  much  in  ac- 
cordance with  the  needs  and  purposes  of  the 
times  with  regard  to  commercial  interest,  but 
in  ari^rdance  with  sound  reason  as  regards 
the  question  itself.  Our  court  being  divided 
in  this  regard,  and  no  decision  upon  which 
we  can  rely  for  precedent,  except  the  case  of 
Bank  t.  Strother,  supra,  it  will  therefore  be 
necessary  to  look  elsewhere  for  authority. 

Mr.  Daniel  on  Negotiable  Instruments  (5th 
Ed.)  t  62a,  speaking  of  instruments  like  those 
involved  here,  says:  '*Such  instruments 
should,  we  think,  be  upheld  as  negotiable;" 
and  continues  with  his  reasons  therefor  in 
the  text,  and,  besides,  cites  numerous  cases 
to  support  same,  and  also  cites  the  cases 
contra. 

I  find  the  text-writers  on  the  subject  are 
about  equally  divided  pro  and  con.  The 
courts  of  the  several  states  are  about  equally 
divided.  I  find  those  writers  and  jurisdic- 
tions opposed  to  holding  paper  like  this  under 
consideration  negotiable,  do  so  mainly  on  the 
ground  of  uncertainiy  a$  to  amount  that  will 
be  due  under  the  terms  of  the  instrument.  In 
other  words,  the  commercial  world  cannot  esti- 
mate the  value  of  paper  if  put  on  the  market 
for  sale,  or  negotiation^  hence  would  not 
know  what  to  pay  for  it 

Those  writers  and  jurisdictions  who  favor 
the  negotiability  do  so  on  the  ground  that  no 
uncertainty  as  to  amount  due  by  terms  of 
such  instrument  can  arise  until  after  ma- 
turity.' 

After  a  careful  consideration  of  the  author- 
ities I  am  forced  to  the  conclusion  that  the 
better  reasoning  leads  to  the  following  as  a 
sound  proposition  of  law:  If  a  note  or  writ- 
ten instrument,  otherwise  negotiable,  contain 
a  provision  or  provisions  which  do  not  and 
cannot  in  any  way  have  any  effect  on  said 
note  or  written  Instrument  until  after  it  be- 
comes nonnegotiable  by  operation  of  law,  to 
wit,  after  maturity,  such  provision  or  pro- 
visions do  not  render  the  same  nonnegotiable. 
The  provisions  in  the  notes  involved  here — 
that  is,  as  to  attorney's  fees,  and  as  to  ex- 
pense of  collection — do  not  and  cannot  affect 
the  negotiable  character  of  the  notes,  because 
those  provisions  cannot  have  any  active  legal 
operation  until  after  maturity,  when  the 
notes  by  operation  of  law  become  nonnegoti- 
able. The  notes  involved  here,  are,  however, 
nonnegotiable,  on  account  of  the  following 
provision  contained  therein:  ''For  value  re- 
ceived in  one  machinery — as  per  contract 
November  23,  1899,  I  promise  to  pay,"  etc. 
This  provision  is  notice  to  the  commercial 
world  of  a  contract  made  November  23,  1899, 
in  connection  with  the  purchase  of  the  ma- 
chinery for  which  these  notes  were  given; 
the  terms  of  the  contract  do  not  appear  on 
the  face  of  the  notes,  but  it  is  sufficiently  re- 
ferred to  and  stated  to  inform  those  who  deal 
with  these  notes  they  must  take  the  contract 
into  consideration  in  so  doing. 

The  circuit  judge  in  the  court  below  held 
the  notes  to  be  nonnegotiable,  which  was  cor- 


rect, and  this  court  will  not  reverse  a  correct 
ruling  though  the  reason  for  it  be  erroneous 
or  unsound.  The  notes  being  nonnegotiable, 
exceptions  1,  2,  3,  4,  5,  6,  7,  8,  11,  12,  18,  and 
14,  which  relate  to  the  admissibility  of  evi- 
dence cannot  be  sustained,  and  are  therefore 
overruled. 

Exceptions  16, 16,  17,  and  18  cannot  be  sus- 
tained, the  notes  being  nonnegotiable. 

Exception  19  imputes  error  to  the  circuit 
judge  in  charging  the  following:  '*And  if 
the  jury  also  believe  from  the  evidence  that, 
before  the  commencemeht  of  thii^  action,  Sam 
J.  Huffman,  or  the  defendant,  offered  to  re- 
turn the  machinery  to  the  plaintiff,  and  the 
plaintiff  declined  or  failed  to  accept  a  return 
thereof,  then  the  jury  should  find  for  the  de- 
fendant on  this  ground."  Under  the  law  of 
this  state  there  can  be  no  rescission  of  an  exe- 
cuted sale  for  breach  of  warranty,  except  (1) 
where  this  right  is  given  in  the  contract  of 
purchase;  (2)  where  the  seller  is  guilty  of 
fraud;  (3)  where  there  has  been  an  entire 
failure  of  consideration.  The  charge,  there- 
fore, should  have  limited  the  right  of  re- 
scission to  the  instances  above,  and  it  should 
have  been  left  to  the  jury  to  say  whether  or 
not,  if  the  right  ever  existed  to  rescind,  it  had 
been  waived  by  the  defendant  or.  by  Huffman, 
in  not  undertaking  to  do  so  within  a  reason- 
able time. 

Under  the  contention  of  the  parties,  and  in 
view  of  the  testimony  submitted  in  the  case, 
it  was  error  to  charge  as  above. 

Exceptions  20,  21,  22,  24,  and  25  are  dis- 
posed of  by  what  has  been  said  as  to  19. 

Exception  23  is  overruled  as  the  request 
submitted  by  plaintiff  is  not  applicable  to 
nonnegotiable  paper  such  as  is  involved  here. 

Exception  26  is  overruled,  the  question 
raised  there  being  matter  in  discretion  of  the 
trial  judga 

Exception  10  is  sustained  in  so  far  as  the 
question  raised  therein  concerns  the  charge 
in  regard  to  section  255b  of  the  Code  of 
Civil  Procedure  of  1902.  The  same  is  not 
applicable  here  as  construed  and  charged  by 
the  circuit  judge,  for  the  reason  that  it  would 
have  the  effect  of  destroying  altogether  ne- 
gotiable paper  in  so  far  as  this  state  is  con- 
cerned. 

Let  all  the  exceptions  be  reported  with  the 
case. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  court  below  be,  and  the 
same  is  hereby,  reversed,  and  the  case  re- 
manded for  a  new  triaL 

GART,  A.  J.  I  dissent  from  the  conclu- 
sion announced  herein  that  the  notes  were 
not  rendered  nonnegotiable  by  the  provision 
as  to  attorney's  fees,  but  concur  in  the  sep- 
arate opinion  of  Mr.  Justice  WOODS  to  the 
extent  that  the  words  expressing  the  con- 
sideration of  the  note  "For  value  received  in 
one  machinery  as  per  contract  November  23. 
1899,"  did  not'  render  the  note  nonnegotiable 
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WOODS,  J.  I  concur  in  the  conclusion 
roacbed  in  the  opinion  of  Judge  DE  YORE 
duvt  the  notes  in  suit  were  not  rendered  not 
negotiable  by  reason  of  the  provision  therein 
for  attorney's  fees.  Tlie  learned  Judge  has 
reached  the  conclusion,  however,  that  the 
words  in  the  notes  expressing  the  considera- 
tion "For  value  received  in  one  machinery  as 
per  contract  November  23,  1899,"  prevented 
the  notes  from  being  negotiable  instruments. 
I  dissent  from  this  conclnston  because  it 
seems  to  me  not  only  an  unsound  and  unfor- 
tunate limitation  on  the  negotiability  of  prom- 
issory notes,  but  clearly  opiK>8ed  to  authority. 
The  notes  are  Identical  In  form  and  need  not 
be  separately  referred  to.  The  first  is  in 
these  words: 

**785.00.  Columbia,  S.  C,  July  12,  1902. 
On  or  before  the  first  day  of  January,  1908, 
for  value  received  in  one  machinery  as  per 
contract  November  23, 1899,  I,  the  undersign- 
ed of  Richland  county,  state  of  South  Caro- 
lina, promise  to  pay  to  the  order  of  V.  C. 
Badham  of  Columbia,  S.  C.,  seven  hundred 
and  eighty-five  dollars^  negotiable  and  pay- 
able at  the  Carolina  National  Bank,  Colum- 
bia. Without  offset,  with  interest  at  the  rate 
of  eight  per  cent,  per  annum  after  maturity 
until  paid«  waiving  all  relief  whatever  from 
valuation,  appraisement  or  exemption  laws, 
with  all  expenses  if  suit  be  instituted  for  col- 
lection of  this  note.  And  it  is  expressly  un- 
derstood and  agreed  that  the  said  V.  C.  Bad- 
ham  neither  parts  with  the  title,  nor  do  the 
undersigned  acquire  any  title  in  the  proper- 
ty enumerated  herein  until  this  note  and 
aJl  other  notes  given  in  payment  for  same, 
and  all  extensions  and  renewals  thereof  are 
fully  paid.  And  in  case  it  becomes  necessary 
to  employ  aa  attorney  to  collect  this  note,  a 
further  sum,  not  exceeding  ten  per  cent  for 
fees.  Presentment  for  payment  and  protest 
waived.  Congaree,  Richland  Co.,  S.  C.  Sam 
J.  Huffman." 

The  following  indorsements  were  on  the 
back:  *'Fay  to  order  of  Richmond  City  Mill 
Works,  V.  C.  Badham."  "Richmond  City 
Mill  Works,  by  H.  A.  Moore,  Treasurer." 

There  is  not  a  word  importing  that  the 
payment  ot  the  amount  promised  was  to  be 
subject  to  or  dependent  on  any  contract  of 
sale  or  any  contingency  whatever.  Had  there 
been  such  an  expression,  without  doubt  the 
instrument  would  not  have  been  negotiable. 
These  cases  will  serve  to  illustrate  the  prin- 
ciple. In  Dilley  y.  Van  Wie,  6  Wis.  209.  the 
note  was  held  not  negotiable.  There,  how- 
ever, the  reference  to  a  collateral  contract 
was  not,  as  in  the  note  under  discussion,  ex- 
planatory of  the  consideration,  but  the  words 
**8uhjeot  to  the  provisions  contained  in  an 
agreement  this  day  made  between  said  Car- 
ter and  myselT'  were  inserted  in  the  body  of 
the  instrument,  qualifying  and  rendering  con- 
ditional the  promise  to  pay.  In  Cushing  v. 
Field,  70  Ma  50,  85  Am.  Rep.  293,  the  note 
was  held  not  negotiable  because  of  the  in- 
dorsementi  *This  note  is  subject  of  a  con- 


tract made  November  13,  1874."  This  was 
manifestly  a  limitation  upon  the  promise  it- 
self, and  of  course  destroyed  its  certainty. 
In  Costelo  v.  Orowell,  127  Mass.  293,  34  Am. 
Rep.  367,  the  note  was  not  an  original  prom- 
ise in  writing,  but  was  Itself  collateral  giv- 
en to  secure  a  contemporary  agreement 
The  words  "Given  as  collateral  security  with 
agreement"  were  written  on  the  margin,  and 
it  is  obvious,  as  stated  by  the  court,  taiat  the 
note  was  conditioned  "upon  the  perform- 
ance of  the  undertaking  to  which  this  is 
collateral." 

This  case  is  entirely  different  The  prom- 
ise to  pay  is  not  subject  to  a  separate  con- 
tract nor  according  to  a  separate  contract 
nor  subject  to  any  contingency,  but  absolute 
and  unconditional.  The  words  relied  on  by 
the  learned  Judge  as  making  the  note  not 
negotiable  merely  express  the  consideration; 
the  reference  to  the  contract  being  mani- 
festly for  the  purpose  of  indicating  a  sale  by 
which  the  title  to  the  machinery  had  to  be 
reserved  as  a  security  for  the  debt  Such 
a  reference  to  the  consideration  and  the  se- 
curity does  not  take  away  from  the  paper  a 
single  element  of  a  promissory  note.  It  is 
none  the  less  an  unconditional  written  prom- 
ise to  pay  a  specified  sum  of  money  at  a 
certain  time  to  the  order  of  the  payee. 

The  generally  recognized  rule  that  the  ex- 
pression of  the  consideration  does  not  affect 
the  negotiability  is  thus  stated  in  Daniel  on 
Negotiable  Instruments,  vol.  1,  t  61a:  "l*he 
negotiability  of  the  instrument  is  not  impair- 
ed by  recitals  or  statements  upon  its  face, 
which  merely  state  the  consideration  upon 
which  it  was  made,  and  impose  no  other  lia- 
bility upon  any  parties  thereto  than  that  for 
the  payment  of  the  sum  of  money  therein  ex- 
pressed. Where  there  is  a  memorandum  up- 
on the  instrument  that  it  is  'secured  accord- 
ing to  the  condition  of  a  certain  mortgage'; 
or  that  it  was  'given  in  consideration  of  a 
certain  patent  right';  or  'as  part  pay  for  a 
pianoforte,'  or  for  any  other  consideration, 
or  *and  the  same  will  be  credited  in  your 
joint  note  to  ma'  The  statement  that  col- 
lateral security  has  been  deposited  for  the 
performance  of  a  promise  contained  in  a  bill 
or  note  is  a  recital  only,  which  does  not  af- 
fect its  negotiability;  and  though  the  recital 
contain  the  terms  of  a  deposit,  that  does  not 
alter  the  case,  for  It  renders  neither  the 
amount  the  time  of  payment  the  payee,  nor 
the  engagement  to  pay  uncertain." 

Two  cases  in  this  state  make  it  dear  be- 
yond all  doubt  that  neither  statement  of  the 
consideration  nor  provision  for  securing  the 
promise  affect  the  negotiability  of  the  instru- 
ment And  these  seem  conclusive  of  the 
question  here,  for,  as  above  indicated,  refer- 
ence to  the  contract  of  sale  was  made  in  the 
»note  merely  to  indicate  that  the  note  was  giv- 
en for  the  purchase  money  of  machinery,  and 
that  by  the  contract  of  sale  the  title  to  the 
machinery  was  reserved  as  a  security  for 
payment  of  the  note.    In  National  Bank  ▼. 
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Gary,  18  S.  C.  282,  a  note  held  to  be  nego- 
tiable was  In  these  words  folly  setting  out 
the  security: 

*'$886.00.  Charleston,  S.  a,  July  81,  1877. 
On  the  first  of  November,  1877,  I  promise 
to  pay  to  M.  W.  Gary  or  order,  without  off- 
set, eight  hundred  and  eighty-six  dollars,  for 
▼alue  received,  with  interest  from  date,  in- 
terest att&t  maturity  at  the  rate  of  <me  per 
cent  per  month,  having  deposited  with  M. 
W.  Gary,  as  collateral  security,  seven  hun- 
dred and  thirty-five  dollars  Greenville  and 
Columbia  Railroad  second  mortgage  coupons, 
past  due.  And  in  case  this  note  shall  not  be 
paid  when  due,  I  hereby  give  the  said  M.  W. 
Gary  authority  to  sell  the  said  security,  or 
any  iwrt  thereof,  for  my  account,  cm  the  ma- 
turity of  this  note,  or  at  any  time  thereafter, 
&t  public  or  private  sale,  at  his  discretion, 
without  advertising  the  same,  and  to  apply 
so  much  of  the  proceeds  of  said  security  to 
the  payment  of  said  note,  as  may  be  neces- 
sary to  pay  the  same,  with  all  Interest  due 
thereon,  and  also  the  payment  of  all  expens- 
es attending  the  sale  of  said  security.  If  the 
net  proceeds  of  such  security  shall  not  cover 
t^e  amount  due  on  this  note,  I  hold  myself 
bound  to  pay  the  balance  forthwith,  after 
juch  sale,  with  interest,  at  the  rate  of  one 
per  cent  per  month." 

In  Dowie  &  Molse  v.  Joyner,  25  S.  C.  123, 
the  note  was  in  these  words,  expressing  the 
consideration,  the  security  for  the  debt  and 
a  distinct  undertaking  on  the  part  of  the 
payee:  "Collateral  note  for  fertilizers.  $826.- 
50.  Eastover,  &  C,  April  23,  1884.  On  No- 
vember 1  next,  I  promise  to  pay  to  the  order 
of  Dowle  &  Molse,  eight  hundred  and  twen- 
ty-six and  Bo/ioo  dollars  at  First  National 
Bank  of  Charleston,  for  value  received  in 
fertilizers.  And  to  secure  the  payment  of 
this  note,  I  hereby  agree  on  or  before  May  15 
next,  to  pay  to  the  said  Dowie  &  Molse  all 
moneys  collected  from  the  sale  of  said  ferti- 
lizers,* and  to  deliver  to  them  all  notes  given 
for  purchase  of  same,  inclusive  of  freight  on 
said  fertilizers,  as  said  collateral  security  for 
the  payment  of  this  note.  That  on  or  about 
September  15  next,  Dowie  &  Molse  agree  to 
return  said  planter's  notes  for  collection  for 
their  account,  and  that  I  agree  in  their  be- 
half to  collect  the  same,  and  remit  to  them 
the  proceeds  of  such  notes  as  may  be  collect- 
ed, or  transfer  the  original  notes  which,  as 
trustees  for  them,  we  may  be  unable  to  col- 
lect In  part  or  In  full,  and  this  agreement  to 
remain  in  force  until  this  obligation  Is  satis- 
fled."  Tills  was  held  to  be  a  negotiable  note, 
notwithstanding  the  agreement  as  to  the  col- 
lateral, and  the  agreement  of  the  payees  to 
return  the  collateral  notes  to  the  maker  for 
collection. 

It  is  a  well-settled  doctrine  in  other  Juris- 
dictions, also,  that  the  reservation  to  t3ie 
payee  of  title  in  the  property  for  which  the 
DOte  is  given  or  the  statement  of  the  consid- 
eration do  not  affect  the  negotiability.  Chi- 
cago Ry.  V.  Merchants'  Bank,  136  U.  S.  208. 


flO  Sup.  Ct  Q09,  34  L.  Ed.  849;  Choate  v. 
Stevens,  116  Mich.  28,  74  N.  W.  289,  43  L.  B. 
A.  277;  Slegel  v.  Chicago  Trust  &  Savings 
Bank,  131  111.  569,  23  N.  B.  417,  7  L.  R.  A. 
537,  19  Am.  St  Rep.  51;  Windmill  Co.  v. 
Honeywell,  7  Kan.  App.  645,  53  Pac.  488; 
Campbell  v.  Equitable  Securities  Co.,  17  Colo. 
App.  417,  68  Pac.  788;  Collins  v.  Bradbury, 
64  Me.  37;  Gilpin  y.  People's  Bank  (Ind. 
App.)  90  N.  B.  91. 

In  Markey  r.  Corey,  108  Mich.  184,  66  N. 
W.  493,  36  L.  R  A.  117,  62  Ain.  St  Rep.  698, 
suit  was  brought  on  a  promissory  note,  on 
the  face  of  which  was  written:  "This  note 
is  given  In  accordance  with  the  terms  of  a 
certain  contract  under  the  same  date,  between 
the  same  parties;"  and  the  court  held  that 
the  negotiability  of  the  note  was  not  affect- 
ed by  these  words.  In  Biegler  v.  Merchants' 
Loan  &  Trust  Co.,  164  lU.  197,  46  N.  E.  512, 
an  indorsement  on  the  note  was  as  follows: 
"This  note  Is  secured  by  a  lien  upon  my  in- 
terest in  certain  horses  named  tn  the  agree- 
ment this  day  made  between  &  W.  Llehy  & 
Son  and  myself."  It  was  held  that  the  notes 
were  negotiable,  and  were  not  affected  by 
the  recital  of  the  security  and  agreement 

In  Bank  of  Sherman  v.  Apperson  (C  C)  4 
Fed.  25,  the  note  recited  that  it  was  **for 
value  received,  being  for  a  part  of  the  pay- 
ment on  the  Goree  plantation  purchased  of 
said  Gregg,  as  per  agreement  of  the  four- 
teenth of  February,  1874."  The  court  held 
that  the  note  In  question  was  negotiable,  and 
"the  recitals  of  the  consideration  In  the  face 
of  the  note  did  not  at  all  affect  its  negotiable 
character." 

In  Taylor  y.  Curry,  109  Mass.  36,  12  Anu 
Rep.  661,  a  promissory  note  given  to  an  In- 
surance company  and  otherwise  negotiable 
bore  on  its  face  the  words  '*0n  policy  No. 
33,386."  The  policy  referred  to  contained  a 
provision  for  a  set-off  in  case  of  loss.  Yet 
the  court  held  that  this  did  not  make  the 
note  contingent  upon  the  happening  of  no 
loss,  and  added  "a  mere  reference  to  the 
policy,  witiiout  more,  does  not  affect  the  ne- 
goUabiUty  of  the  note." 

If  a  written  contract  had  been  introduced 
and  had  contained  a  limitation  on  the  liability 
of  the  maker  of  the  note,  that  fact  would  not 
affect  the  liability  of  the  defendant  as  indors- 
er,  for,  as  we  have  shown,  it  would  not  af- 
fect the  negotiability  of  the  note.  But  it  may 
seem  important  to  observe  that  the  record 
shows  tiiat  defendant  failed  to  offer  in  evi- 
dence any  written  contract  limiting  the  lia- 
bility of  the  maker,  and  himself  testified 
that  there  was  no  written  contract  contain- 
ing any  limitation  of  the  UabiUty  of  the  mak- 
er of  the. note. 

On  the  trial  counsel  for  defendant  did  not 
contend  that  the  reference  to  the  contract  of 
sale  In  tiie  note  affected  its  negotiability,  and 
the  circuit  judge  did  not  so  hold.  It  seems 
to  me  clear  that  the  notes  are  negotiable,  and 
that  the  Judgment  should  be  reversed,  and  a 
new  trial  ordered  for  error  of  the  drcait 
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judge  in  bolding  otherwise.  As  this  was  the 
main  Issue  in  the  cause,  and  the  course  of 
the  trial,  and  the  other  rulings  of  the  court 
depended  very  largely  on  the  holding  that 
the  notes  were  not  negotiable,  the  labor  of 
considering  the  exceptions  in  detail  would  be 
fruitless. 

JONES,  0.  'J.,  concurs  in  the  result,  and  In 
the  separate  opinion  of  WOODS,  J. 


(86  S.  C.  287) 

ARLEDGE  et  al.  t.  ARLEDOB  et  aL 

(Supreme  Court  of   South  Carolina.     July  6» 

1910.) 

DEBDS  (I  124*)— CONSTBUCnON— **IS8U«." 

Where  a  deed  in  the  granting  clause  con- 
veys to  A.  "for  her  sole  and  separate  use  during 
her  life  and  at  her  death  to  her  issue/*  and  the 
habendum  clause  reads  "to  A.  and  her  issue/' 
the  word  **issue"  is  one  of  limitation,  and  not  of 
purchase,  and  hence  does  not  convey  a  fee  to  A. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  344r^55 ;   Dec.  Dig.  §  124.* 

For  other  definitions,  see  Words  and  Phrases, 
Vor.  4,  pp.  3782-3792 ;   vol.  8,  p.  7693.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Earnest  Moore,  Special  Judge. 

Action  by  Thomas  D.  Arledge  and  another 
against  McD.  Arledge  and  another.  From  a 
Judgment  for  plalntifiPs,  defendants  appeal. 
Affirmed. 

The  decree  of  the  circuit  judge  referred  to 
in  the  opinion  is  as  follows : 

This  is  an  action  to  compel  the  perform- 
ance of  a  contract  by  the  defendant  McD. 
Arledge  to  purchase  from  the  plaintiffs  the 
lands  described  In  the  complaint  and  to  en- 
join the  other  defendants  from  clouding  the 
title  to  the  said  lands.  The  plaintiffs  aver  a 
title  In  fee  conditional  in  themselves  to  the 
said  lands,  a  contract  upon  consideration  by 
the  defendant  McD.  Arledge  to  purchase  and 
pay  for  the  same  upon  receiving  a  good  title 
in  fee  to  the  said  lands,  a  tender  by  the  said 
plaintiffs  of  their  deed  for  the  said  lands  ac- 
cord^ingly  to  the  said  defendant  McD.  Arledge, 
and  a  refusal  by  the  said  defendant  to  accept 
the  same  and  pay  the  purchase  price.  The 
plaintiffs  further  allege  that  the  said  defend- 
ants J.  P.  Palmer  and  G.  W.  S.  Hart  set  up  a 
claim  of  title  to  said  premises,  which  claim 
is  a  cloud  upon  the  title  of  the  plaintiffs 
thereto.  The  defendant  McD.  Arledge  admits 
the  allegations  of  the  complaint  but  the  de- 
fendants J.  P.  Palmer  and  G.  W.  S.  Hart 
aver  title  in  themselves  to  the  said  premises 
and  pray  the  judgment  of  the  court  that  the 
title  to  the  said  lands  is  in  them  in  fee  sim- 
ple. There  is  substantial  agreement  as  to  the 
facts  between  all  the  parties  to  the  action, 
and  all  parties  agreed  in  open  court  to  sub- 
mit their  respective  rights  and  titles  to  the 
determination  of  the  court  sitting  in  equity. 

All  of  the  parties  claiming  from  a  common 
source  of  title  In  J.  P.  Palmer,  the  question 
submitted  for  determination  depends  upon 
the  construction  of  the  deed  by  the  defend- 


ant J.  P.  Palmer  to  his  father  Thomas  Palm- 
er and  sister  J.  A.  Arledge,  dated  July  80, 
1866,  conveying  the  premises  here  in  question. 
By  this  deed  the  premises  are  conveyed  in 
the  granting  clause  '*unto  the  said  Thomas 
Palmer  for  and  during  his  natural  life  and 
from  and  after  bis  decease  to  the  said  J.  A. 
Arledge,  wife  of  McD.  Arledge,  for  her  sole 
and  separate  use  during  her  natural  life  and 
at  her  death  to  her  issue*';  in  the  habendum 
clause,  "to  the  said  Thomas  Palmer  for  and 
during  his  natural  life  and  unto  the  said  J. 

A.  Arledge  and  her  issue  after  his  decease*'; 
and  in  the  general  warranty  clause,  "unto 
the  said  Thomas  Palmer  during  his  natural 
life  and  thereafter  unto  the  said  J.  A.  Ar- 
ledge and  her  issue." 

Both  the  said  Thomas  Palmer  and  the  said 
J.  A.  Arledge  being  dead,  and  the  plaintiffs 
(  being  the  "issue"  of  the  last  named,  the  said 
plaintiffs  and  the  defendant  McD.  Arledge 
contend  that,  under  the  terms  of  this  deed, 
the  said  J.  A.  Arledge  took  a  fee  conditional 
estate  in  this  land,  while  the  defendants  J. 
P.  Palmer  and  G.  W.  S.  Hart  claim  that  the 
said  J.  A.  Arledge  took  only  a  life  estate 
therein,  and  that,  there  being  no  issue  of  the 
said  J.  A.  Arledge  in  esse  at  the  time  of  the 
execution  and  delivery  of  the  deed,  no  fur- 
ther estate  passed  thereunder,  but  that  the 
fee  simple  In  remainder  was  and  is  In  the  de- 
fendant J.  P.  Palmer,  except  in  so  far  as  he 
has  since  conveyed  an  Interest  therein  to  the 
defendant  G.  W.  S.  Hart. 

As  to  the  matter  of  the  proper  construction 
of  the  deed  above  mentioned,  it  appears  that 
the  very  question  here  presented  has  been 
determined  by  the  recent  case  of  Williams  v. 
Cause,  83  S.  C.  265,  65  S.  E3.  241,  where  the 
Supreme  Court  of  this  state.  In  its  latest  de- 
liverance upon  the  point,  holds  as  the  cor- 
rect rule  In  the  construction  of  a  similar 
deed  that  the  word  "issue"  in  a  deed  is  to 
be  construed  as  a  word  of  limitation,  except 
when  the  language  used  in  the  deed  shows 
that  It  was  Intended  as  a  word  of  purchase. 
In  that  case  the  court  held  that,  where  there 
was  a  conveyance  to  one  and  **his  lawful  Is- 
sue" "and  their  lawful  issue  forever,"  the 
grantee  took  a  fee-conditional,  and  that  the 
use  of  the  added  words  "and  their  lawful  is- 
sue forever"  did  not  Indicate  an  intention  to 
give  the  grantee  merely  a  life  estate,  with 
remainder  to  his  Issue  as  purchasers.  See, 
also,  Holman  v.  Wesner,  67  S.  O.  308,  45  S. 

B.  206. 

It  is  urged,  however,  by  the  defendants  J. 
P.  Palmer  and  G.  W.  S.  Hart  that  such  was 
not  the  law  of  this  state  in  1866,  but  that 
the  law  then  was,  as  laid  down  in  Markley 
V.  Slngletary,  11  Rich.  Eq.  897,  that  "the 
word  'issue'  in  a  deed  Is  always  a  word  of 
purchase,"  and  that  ''an  estate  In  fee  condi- 
tional could  not  be  created  by  deed  by  the 
use  of  this  word"  (Issue),  "even  when  clearly 
designed  as  a  word  of  limitation."    They  In- 
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sist  that,  eBpecially  as  the  deed  here  in  ques- 
tion was  drawn  by  a  lawyer,  it  must  be  con- 
cluded that  the  word  "issue"  as  used  therein 
had  the  meaning  then  giyen  to  it  by  the  deci- 
sions of  this  state. 

But  this  contention  cannot  prevail,  in  the 
absence  of  any  evidence  of  the  use  of  the 
word  in  the  deed  here  in  question  in  the 
sense  now  claimed  for  it  Notwithstanding 
the  fact  that  the  deed  was  drawn  by  a  law- 
yer, presumably  familiar  with  the  then  exist- 
ing law  of  the  state,  it  is  evident  that  it  was 
not  drawn  with  reference  to  any  meaning  so 
fixed  for  the  word  "issue'*  by  the  case  of 
Markley  v.  Singletary,  supra.  For,  under  the 
decision  in  that  case,  the  word  ''issue"  as 
repeatedly  used  In  this  deed  could  be  given 
no  effect  whatever,  for  the  reason  that,  if  it 
be  construed  as  a  word  of  purchase,  there 
was  no  one  then  in  esse  to  answer  the  de- 
scription intended  by  the  term.  The  oldest 
child  of  J.  A.  Arledge  was  not  bom  until 
January  17,  1867,  nearly  six  months  after 
the  date  of  the  deed,  and  it  cannot  be  sup- 
posed that  either  the  draughtsman  or  the 
grantor  contemplated  this  unknown  and  prob- 
ably unsuspected  fetus  en  ventre  sa  m^re  as 
being  the  "issue"  who  alone  could  take  as 
purchaser  under  that  designation  in  this  deed. 

Consequently,  it  cannot  be  determined  that 
the  deed  here  was  drawn  with  reference  to 
the  effect  of  the  use  of  the  word  "Issue"  as 
declared  by  the  case  of  Markley  v.  Single- 
tary. It  must,  on  the  contrary,  be  concluded 
that  the  word  "issue"  was  used  either  in  ig- 
norance of  its  legal  effect,  or  in  the  belief 
that  it  would  be  effective  as  a  word  of  lim- 
itation. It  is  unquestionable  that,  even  un- 
der the  decisions  as  then  existing  in  this 
state,  it  could  have  been  so  made  effective  by 
way  of  a  declaration  of  trust  in  the  deed, 
and  it  must  be  assumed  that  the  attorney 
drawing  the  deed  supposed  it  to  be  efficacious 
as  a  word  of  limitation,  as  it  could  not  ap- 
parently have  been  otherwise  intended.  By 
the  latest  decision  of  the  highest  court  of  the 
state  as  above  quoted,  the  word  is  now  given 
the  effect  which  it  was  probably  intended  to 
have  both  by  the  grantor  and  the  draughts- 
man, and,  however  contrary  this  decision  may 
be  to  the  pre-existing  rules  of  construction, 
it  cannot  be  doubted  but  that  it  effectuates 
the  probable  purpose  of  the  grantor  in  the 
deed  at  bar. 

We  are  bound  therefore  by  the  decision  in 
Williams  v.  Gause,  already  cited,  to  hold  that 
the  word  "issue"  as  appearing  in  the  deed 
here  is  to  be  taken  as  a  word  of  limitation, 
and  to  construe  this  deed  as  limiting  an  es- 
tate in  fee  conditional  to  the  said  J.  A.  Ar- 
ledge in  the  lands  here  in  question,  unless  the 
"language  of  the  deed"  itself  shows  that  it 
was  intended  as  a  word  of  purchase.  So  re- 
sorting to  the  language  of  the  deed  we  find 
nothing  to  indicate  such  an  intention,  but, 
on  the  contrary,  the  intention  evidently  was 
to  use  the  term  as  a  word  of  limitation.    It 


must  be  concluded  therefore  that  the  title  of 
the  plaintiffs  to  the  lot  of  land  described  in 
the  complaint  is  a  good  and  valid  title  in  fee 
conditional  and  that  the  deed  of  the  said 
plaintiffs  will  convey  a  good  title  in  fee  sim- 
ple thereto. 

It  is,  therefore,  ordered  and  adjudged  that 
the  said  plaintiffs  do,  within  SO  days  after 
written  notice  of  the  filing  of  this  decree,  de- 
posit with  the  clerk  of  this  court  a  deed  duly 
executed  by  them,  in  the  usual  form  and  with 
the  usual  covenants,  with  proper  renuncia- 
tions of  dower  by  the  wives  of  any  of  the 
plaintiffs  who  may  be  married,  conveying  in 
fee  simple  to  the  defendant  McD.  Arledge  the 
lot  or  parcel  of  land  described  in  the  com- 
plaint in  this  action,  free  from  any  claim  or 
incumbrance,  said  deed  to  be  delivered  to  the 
said  defendant  McD.  Arledge  upon  the  pay- 
ment of  the  purchase  money  therefor  as  here- 
inafter directed. 

It  is  further  ordered  and  adjudged  that  the' 
said  defendant  McD.  Arledge,  within  30  days 
after  written  notice  of  the  filing  of  this  de- 
cree, upon  the  execution  and  deposit  by  the 
said  plaintiffs  of  the  said  deed  as  aforesaid, 
do  pay  over  to  the  said  plaintiffs  or  their  at- 
torneys the  sum  of  two  thousand  ($2,000)  dol- 
lars in  full  of  the  purchase  money  of  the  said 
land;  whereupon  the  said  deed  shall  be  de- 
livered as  aforesaid. 

It  is  further  ordered  that  the  said  defend- 
ants J.  P.  Palmer  and  Q.  W.  S.  Hart  be  and 
they  are  hereby  forever  enjoined  and  re- 
strained from  setting  up  any  pretended  title 
or  claim  to  the  said  premises  described  in 
the  complaint  or  any  part  thereof,  or  from 
otherwise  seeking  to  cloud  the  title  to  the 
said  land  by  any  such  title  or  claim  thereto, 
alleged  to  be  held  by  the  said  defendants  or 
either  of  them  at  the  time  of  the  commence- 
ment of  this  action. 

Hart  &  Hart,  for  appellants.  Wltherspoon 
&  Spencers  and  W.  F.  Harding,  for  respond- 
ents. 

GART,  A.  J.  This  Is  an  action  for  specific 
performance  of  a  contract  The  facts  are 
fully  stated  in  the  decree  of  his  honor  the 
circuit  judge. 

The  question  presented  by  the  exceptions 
is,  whether  there  was  error  on  the  part  of 
the  circuit  judge  in  ruling  that  in  the  deed 
under  which  all  the  parties  claim  "issue"  is 
a  word  of  limitation.  As  a  similar  question 
has  undergone  Judicial  investigation  in  the 
recent  case  of  Williams  ▼.  Gause,  83  S.  C. 
205,  65  S.  E.  241,  we  deem  it  only  neces- 
sary to  cite  this  case  to  show  that  "issue," 
mentioned  in  the  deed,  is  a  word  of  limita- 
tion, and  not  of  purchase.  The  appellants 
attorneys  were  permitted  to  review  the  case 
of  Williams  V.  Gause,  83  S.  a  265,  65  S.  BL 
241,  but  the  court  adheres  to  the  views  there- 
in expressed. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(86  S.  C.  167) 

BRIDGE3S  ▼.  SOUTHHRN  BY.  CO. 

(Supreme  Court  of  South  Carolina.     July  11, 

1910.) 

L  Eminent  Domain  (|  152*)— Right  of  Way 
—Compensation  of  Rkmaindesman. 

Where  a  railroad  was  built  through  land 
in  i>os8ea8ion  of  a  life  tenant,  the  remainder- 
men, on  the  death  of  the  life  tenant,  could  re- 
cover compensation  for  the  right  of  way  and  the 
damages  caused  by  the  construction  of  the  rail* 
road. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  t  406 ;  Dec.  Dig.  §  152.*] 

2b  Eminent  Domain  (§  152*)— Right  of  Wat 
—Right  to  Compensation. 

The  right  of  remaindermen  to  compensa- 
tion for  the  construction  of  a  railroad  through 
the  land-  during  the  lifetime  of  the  life  tenant  is 
a  personal  right,  and  does  not  pass  to  a  pur- 
chaser at  a  eale  for  partition  among  the  re- 
maindermen, after  the  life  tenant's  death. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, De&  Dig.  S  1^2.*} 

Appeal  from  Common  Pleas  Circuit  Cburt 
of  Lancaster  County;  Ernest  Moore,  Si>eclal 
Judge. 

Action  by  John  A.  Bridges  against  the 
Southern  Railway  Company.  Froit  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
flcmed. 

J.  Harry  Foster,  for  appellant  B.  M. 
Thomson,  for  respondent 


HYDRICK,  J.  In  1868,  the  owner  of  a 
tract  of  land  conveyed  It  to  her  son  for  life, 
with  remainder  to  his  children.  About  188S, 
during  the  life  of  the  son,  a  railroad,  now  op- 
erated by  defendant,  was  built  through  the 
tract  The  life  tenant*  died  In  1906.  In 
1907,  the  land  was  sold,  by  order  of  court, 
for  partition  amongst  his  children,  and 
bought  by  plalntl£f,  who  brought  this  action 
to  recover  compensation  for  the  use  by  de- 
fendant of  the  right  of  way.  The  circuit 
judge  directed  a  verdict  for  defendant. 

On  the  death  of  the  life  tenant  his  chil- 
dren had  the  right  to  compensation  for  the 
right  of  way,  and  the  damages  caused  by  the 
construction  of  the  railroad  through  their 
land.  Cureton  v.  R.  R.  Co.,  59  S.  C.  371,  37 
S.  E.  914;  Trlmmler  v.  Darden,  61  S.  C.  220, 
89  S.  E.  373 ;  Railway  v.  Reynolds,  69  S.  C. 
481,  48  S.  E.  476.  But  the  plaintiff,  to  whom 
the  fee  was  conveyed,  burdened  with  the  ap- 
parent easement,  has  not  that  right  He 
bought  the  land  subject  to  the  easement. 
The  right  to  compensation  for  the  easement 
was,  at  the  time  of  the  conveyance,  in  the 
owners  of  the  land,  and  was  not  conveyed 
by  the  deed.  It  was  a  right  personal  to  them 
— a  mere  chose  in  action — a  right  which  they 
oould  and  may  have  waived.  The  same  ques- 
'tion  was  decided  adversely  to.  appellant's  con- 
tention in  Lewis  v.  Railroad  Co.,  11  Rich. 
Law,  91.  The  courts  of  other  states  are 
practically  unanimous  in  their  decisions  to 
the  flame  effect,  as  will  be  seen  by  reference 


to  the  cases  cited  in  the  notes  to  11  A.  &  E. 
Enc.  L.  (2d  Ed.)  1189,  and  16  Qyc  796. 
Judgment  affirmed. 


(1S4  Ga.  818) 
STEPHENS  V.  COLUMBUS  R.  CO. 
(Supreme   0)urt  of  Georgia.     July  14,  1910.) 

(8yllahu$  hy  the  Oowi.) 

Dbath  (t  lO^)— Action  by  Married  Woman 
—Death  of  Pi^inthv— Substitution  of 
Administbatos. 

Where  a  married  woman  died  after  having 
instituted  her  suit  to  recover  damages  for  pain 
and  suffering  resulting  from  personal  injuries, 
and  one  duly  appointed  as  administrator  of 
her  estate  was  made  a  party  to  the  case,  and 
the  cause  was  ordered  to  proceed  in  his  name 
as  plaintiff,  the  case  ehould  not  have  been  non- 
suited on  the  trial,  where  the  evidence  made  a 
prima  facie  case  against  the  defendant,  on 
the  ground  that  the  administrator  was  not  a 
proper  party  to  the  case  and  that  upon  the 
death  of  the  original  plaintiff  there  was  a 
"right  of  survivorship"  in  the  husband. 

.[Ed.  Note. — For  other  cases,  see  Death,  Dec 
Dig.  f  10.*] 

S>rror  from  Superior  Court,  Muscogee  Coun- 
ty ;   S.  P.  Gilbert,  Judge. 

Action  by  Marietta  Martin  against  the  Co 
lumbus  Railroad  Company.  On  the  death 
of  plaintiff,  Lb  L.  Stephens  was  substituted* 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 


Marietta  Martin,  on  July  16,  1907,  brought 
suit  aglnst  the  Columbus  Railroad  Company 
to  recover  damges  for  personal  injuries  alleg- 
ed to  be  permanent  and  of  a  serious  charac- 
ter, and  to  have  been  sustained  by  her  while 
attempting  to  alight  from  the  car  of  the 
defendant  company,  in  consequence,  it  Is 
alleged  In  the  petition,  of  the  negligence  of 
the  company's  agents  and  employes  In  sud- 
denly starting  the  car  from  which  the  plain- 
tiff was  attempting  to  alight.  In  due  time 
the  defendant  filed  its  answer.  Subsequently 
the  petitioner  died.  Afterwards  L.  L.  Ste- 
phens, as  the  duly  appointed  administrator 
of  the  estate  of  the  deceased  plaintiff,  was 
made  a  party  plaintiff,  and  the  action  pro- 
ceeded thereafter  in  his  name  as  administra- 
tor. At  the  February  term,  1909,  the  case 
came  on  to  be  tried,  and  evidence  was  sub- 
mitted in  behalf  of  the  plaintiff  tendhig  to 
sustain  the  material  allegations  In  the  peti- 
tion. There  was  some  evidence,  elicited  on 
cross-examination  of  the  plain tiiTs  witnesses, 
tending  to  show  that  at  the  time  of  the 
death  of  Marietta  Martin  she  had  a  living 
husband,  who,  however,  had  not  been  seen  In 
two  or  three  years,  and  who,  at  the  time 
of  the  Injuries  complained  of  and  at  the 
time  of  her  death,  was  living.  If  at  all.  In  ^ 
state  of  separation  from  the  plaintiff's  In- 
testate. At  the  conclusion  of  plaintiffs  eyl- 
dence,  counsel  for  defendant  made  a  motion 
for  a  nonsuit,  upon  the  ground  that  it  ap- 
peared from  the  evidence  that  Marietta  Mar- 


•For  other  eases  tee  same  topic  and  secUon  NUMBER  in  Dee.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Kep'r  Indexoi 


552 


68  SOUTHEASTERN  REPORTER 


(Ga. 


tin  had  a  husband  Hying,  and  that  upon  her 
death  tiiere  was  a  right  of  snrvivorship  In 
her  husband,  and  that  the  administrator 
could  not  proceed  with  said  suit  The  court 
granted  the  nonsuit,  and  the  plaintiff  ex- 
cepted. 

T.  T.  Miller,  for  plaintiff  In  error.  Frank 
U.  Garrard,  W.  C.  NeiU,  and  A.  W.  Ck)zari; 
for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
Ck)nceding  that  the  evidence  in  the  case  es- 
tablished beyond  controversy  the  fact  that 
the  Intestate  of  the  plaintiff  In  error  had  a 
husband  in  life  at  the  time  she  sustained 
the  Injuries  complained  of,  and  at  the  time 
of  her  death,  we  think  that  the  court  should 
have  overruled  the  motion  for  a  nonsuit. 
The  court  below  evidently  granted  the  non- 
suit upon  the  idea  that  the  right  of  action 
survived  to  the  husband,  and  not  to  the  ad- 
ministrator of  the  original  plaintiff,  who  died 
after  the  institution  of  her  action  to  recover 
for  personal  injuries  to  herself.  That  the 
action  Itself  did  not  abate  is  perfectly  clear 
from  the  reading  of  section  3825  of  the  Civil 
Code  of  1895,  which  provides:  "No  action  for 
a  tort  Shan  abate  by  the  death  of  either 
party  where  the  wrongdoer  received  any  ben- 
efit from  the  tort  complained  of;  nor  shall 
any  action  for  the  recovery  of  damages  for 
homicide,  injury  to  person,  or  Injury  to 
property  abate  by  the  death  of  either  party; 
but  such  cause  of  action,  in  case  of  the 
death  of  the  plaintiff,  shall,  In  the  event 
there  is  no  right  of  survivorship  in  any  oth- 
er person,  survive  to  the  personal  representa- 
tive of  the  deceased  plaintiff,  and  In  case  of 
the  death  of  the  defendant  shall  survive 
aglanst  said  defendant's  personal  representa- 
tive." This  action  waa  brought  to  recover 
for  pain  and  suffering,  mental  and  physical, 
resulting  from  the  injuries  complained  of, 
which  were,  it  is  alleged,  of  a  serious  and 
permanent  character,  impairing  plaintiff's 
mind  and  her  bodily  vigor  and  strength  and 
her  capacity  to  labor. 

Under  the  facts  alleged  in  the  petition,  and 
which  there  was  evidence  before  the  court 
and  jury  to  support,  it  appeared  that  the 
original  plaintiff  in  the  case  had  been  injur- 
ed by  the  negligent  and  tortious  conduct  of 
defendant's  agents  and  employes.  Under 
such  a  state  of  facts  two  different  causes  of 
action  may  arise — the  one  In  favor  of  the 
woman  for  her  own  pain  and  suffering,  and 
the  other  In  favor  of  the  husband  for  the 
loss  of  his  wife's  services  and  the  expenses 
Incurred,  If  any,  as  the  consequence  of  the 
injuries  to  her.  These  causes  of  action  are 
separate  and  distinct,  and  in  favor  of  differ- 
ent parties,  and  could  not  properly  be  joined 
in  one  suit  Georgia  Railroad  Co.  v.  Tlce, 
124  Ga.  459,  52  S.  El  916.  This  suit  was 
instituted  by  the  woman  to  recover  for  pain 
and  suffering.     To  that  action  she  was  a 


necessary,  and  the  only  necessary,  party,  and 
at  her  death  there  was  ^no  other  party  in 
whom  was  vested  the  right  of  survivorship. 
If  the  husband  had  'been  originally  joined 
with  the  wife  in  this  suit,  construing  it  as 
one  to  recover  for  pain  and  suffering  only 
(for  the  allegations  as  to  loss  of  earning  ca- 
pacity and  as  to  the  permanency  of  the  In- 
juries are  Incident  to  the  allegations  of  pain 
and  suffering).  In  case  of  the  wife's  death 
the  right  of  action  could  not  have  survived 
to  the  husband,  but  the  action  could  have 
proceeded  only  in  the  name  of  a  duly  ap- 
pointed personal  representative  of  the  wife. 

We  do  not  think  that  any  right  of  sur- 
vivorship which  would  authorize  the  hus- 
band to  proceed  with  this  suit  could  be  in- 
ferred from  the  provision,  contained  in  sec- 
tion 3828  of  the  Civil  Code,  that  "the  husband 
may  recover  for  the  homicide  of  his  wife, 
and  if  she  leaves  child  or  children  surviving, 
said  husband  and  children  shall  sue  jointly, 
and  not  separately,  with  the  right  to  recov« 
the  full  value  of  the  life  of  the  deceased,  as 
shown  by  the  evidence,  and  with  the  right  of 
survivorship  as  to  said  suit  if  either  die 
pending  the  action.**  The  right  of  survivor- 
ship here  referred  to  arises  In  cases  where, 
under  the  provisions  of  the  statute  just  quot« 
ed,  the  husband  and  a  child  or  children  are 
properly  joined  as  plaintiff  in  a  suit  brought 
to  recover  the  "full  value"  of  the  life  of  the 
deceased,  where  the  deceased  is  a  married 
woman  leaving  husband  and  children  at  the 
time  of  her  death  tortlously  caused.  In  such 
a  suit  as  that  last  supposed,  there  could  be 
no  recovery  for  that  which  constitutes  the 
sole  ground  of  recoyery  In  the  case  at  bar, 
to  wit.  pain  and  suffering  Inlllcted  upon  the 
deceased. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(tMOa.  8I») 

BOARD  OP  EDUCATION  OF  PAUT.DINO 

COUNTY  V.  PAULDING  COUNTY 

GRAND  JURY. 

(Supreme  Court  of  Georgia.     July  15,   1910.) 

(Syllabus  hy  ike  Court,) 

1.  Schools  and  School  Districts  (5  48*)— 
Board  of  Education— Neglect  of  Duty — 
DiscHAROE— Review. 

The  act  of  August  22,  1907  (Acts  1907,  pt 
100).  amending  the  act  of  Aufrust  21,  1906  (Acts 
1906,  p.  61),  contains  the  following  provision: 
"The  failure  on  the  part  of  any  boara  of  edu- 
cation to  perform  the  duties  required  by  this 
act  shall  be  immediately  inquired  into  by  the 
first  grand  jury  sitting  after  such  neglect  of 
duty ;  and  if  said  grand  Jury  should  find  that 
any  member  or  members  of  said  board  have  fail- 
ed to  perform  their  duty,  it  shall  report  the 
same  to  the  Judge  of  the  superior  court,  who 
shall  cause  a  i:ule  nisi  to  issue  against  such 
member  or  members,  and  they  shall  be  heard 
by  the  Judge  in  their  own  behalf ;  if  said  mem- 
ber or  members  cannot  give  a  good  and  sufli- 
cient  reason  why  they  have  not  performed  their 
duties  as  required  by  this  act,   they  shall  be 
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discharged,  and  the  said  Jndge  shall  fill  the  va- 
cancies  until  the  next  g^nd  jury  shall  meet." 
Htld,  that  the  exercise  of  the  power  to  hear 
the  members  of  the  board  of  education,  and  to 
discharge  them,  if  they  do  not  s^ive  a  good  and 
sufficient  reason  why  they  have  not  performed 
their  duties  as  required  by  the  act,  and  to  fill 
the  Tacancies  thus  caused  until  the  meeting  of 
the  next  grand  jury,  is  not  a  judgment  of  the 
sui>erior  court  to  which  a  bill  of  exceptions  may 
be  filed,  bringing  such  action  to  this  court  for 
review.  Carter  v.  Janes,  96  Qa.  280,  23  &  E. 
201.  See,  also.  Harris  v.  Sheffield,  128  6a. 
299,  57  S.  B.  305. 

[£2d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §  106;  Dec.  Dig. 
f  48.*] 

2.  DisiassAi.  OF  Writ  of  E^bob. 

A  bill  of  exceptions  having  been  signed  and 
filed,  assigninf:  error  upon  such  action  of  the 
judge,  the  wnt  of  error  will  be  dismissed,  on 
motion,  for  want  of  jurisdiction  in  this  court 
to  hear  and  determine  the  questions  thus  raised. 

Error  from  Superior  Court,  Paoldlng  Coun- 
ty;   Price  Edwards,  Judge. 

Action  by  the  Paulding  County  Grand 
Jury  against  the  Board  of  Education  of 
Paulding  County.  From  the  Judgment,  the 
Board  of  EducaUon  brings  error.    Dismissed. 

R.  B.  L.  Whitworth,  for  plaintiff  in  error. 
W.  K.  Fielder,  Sol.  Gen.,  for  defendant  in 
error. 

FISH,  0.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(134  6a.  777) 

ROBINSON  v.  WOODWARD. 
(Supreme  Court  of  Georgia.    July  13, 1910.) 

(Syllabus  ly  the  Court.) 

Appeal  and  Ebbob  (i§  522,  713*)  —  EIxcep- 
TI0N8,  Bill  of  (|  5U*)  —  Rsgobo  —  Suffi- 

CIENCT  OF  BnX  OF  EXCEPTIONS. 

Thft  bill  of  exceptions  recites  that,  upon  the 
trial  of  a  statutory  complaint  for  land  brought 
by  the  plaintiff  in  error  against  the  defendant 
in  error,  the  trial  judge,  upon  an  agreed  state- 
ment of  facts  in  writing,  signed  by  counsel  for 
both  partiee,  decided  that  the  title  to  the  lands 
sued  for  waa  in  the  defendant  and  that  the  plain- 
tiff do  not  recover  same,  to  which  judgment 
ezoeptiona  were  had.  The  bill  of  exceptions 
contained  an  agreed  statement  of  facts,  wherein 
it  was  stated  "that  defendant  claims  said  lots 
of  land  solely  as  such  heir  at  law,  and  from 
no  other  source  whatsoever,  and  that  plaintiff 
claims  said  lots  of  land  solely  by  reason  of  the 
instrument  hereto  attached,  and  that  unless  said 
instrument  divested  said  Ashley  O.  Best  of  title, 
the  ownership  and  title  of  said  lots  is  in  defend- 
ant** The  bill  of  exceptions  specified  as  a  part 
of  the  record  material  to  a  clear  understanding 
of  the  errors  complained  of,  among  other  things, 
the  a^rreed  statement  of  facts  and  the  instrument 
thereiii  referred  to.  Neither  a  copy,  nor  any  of 
the  contents  of  the  instrument  referred  to,  was 
embodied  in  the  bill  of  exceptions,  or  attached 
as  an  exhibit  thereto,  or  contained  in  a  brief 
approved  by  the  trial  judge  and  made  a  part  of 
the  record.     In  the  transcript  sent  up  oy  the 


clerk  as  the  record,  there  appears  what  purports 
to  be  a  copy  of  such  instrument,  and  tnere  ap- 
pears what  purports  to  be  a  copy  of  the  agreed 
statement  of  facts  signed  by  oounsel  for  both 
parties  and  filed  in  the  clerk  s  office,  with  what 
purports  to  be  a  copy  of  the  instrument  therein 
referred  to  as  annexed  thereto.    Held: 

(1)  Where  no  motion  for  a  new  trial  is  made, 
the  evidence  should  be  embodied  in  the  bill  ot 
exceptions,  or  attached  as  an  exhibit  thereto,  and 
properly  identified  by  the  trial  judge,  or  con- 
tained m  a  brief  of  the  evidence  approved  by 
him  and  made  a  part  of  the  record.  McQartv 
V.  Penn  Mutual  Life  Ins.  Co.,  131  Ga.  724,  63 
Sw  E.  224;  Roberts  v.  Cairo,  183  6a.  642,  66 
S.  B.  938. 

(2)  In  the  transcript  sent  up  by  the  clerk  as 
being  record,  those  papers  which  purport  to  be 
copies  of  the  agreement  of  counsel  and  of  the  in- 
strument annexed  thereto  cannot  be  considered 
as  record,  not  being  approved  by  the  trial  judge 
and  made  a  part  of  die  record,  it  onlv  appear- 
ing that  such  agreed  statement  of  facts  was 
signed  by  counsel  and  filed  in  the  office  of  the 
clerk ;  and  only  the  agreement  of  counsel  as 
appearing  in  the  bill  of  exceptions,  with  a  mere 
reference  to  such  instroment,  can  be  considered. 
Cases  cited  supra;  Dolvin  v.  American  Harrow 
Co.,  134  Ga.  —  (67  S.  B.  541). 

J  a)  A  construction  of  the  instrument  above 
erred  to  being  necessary  for  the  determina- 
tion of  the  only  question  involved  in  the  case, 
this  court  is  unable  to  review  the  correctness  of 
the  final  judgment  upon  the  merits,  and  an  af- 
firmance of  the  judgment  of  the  court  below 
must  necessarily  result.    Oases  cited  supra. 

(3)  Several  months  after  the  bill  of  excep- 
tions was  certified  and  filed  in  this  court,  there 
was  signed  by  the  trial  judge  and  sent  to  this 
court  by  the  clerk  of  trial  court,  under  his  cer- 
tificate and  seal,  a  second  certificate  of  the  trial 
judge,  in  which  the  latter  stated  that  the  pages 
annexed  thereto  "comprise  a  complete,  true,  and 
correct  copy  of  the  agreed  statement  of  facts, 
and  of  the  o^ginal  deed  referred  to  therein,  ex- 
hibited and  used  in  this  court  on  the  trial  of 
said  case.  And  I  further  certify  that  the  annex^ 
ed  copy  of  said  agreed  statement  of  facts,  and 
of  said  deed,  are  a  complete,  true,  and  correct 
copv  of  the  agreed  statement  of  facts  and  of 
said  deed  filed  in  the  office  of  the  clerk  of  this 
court."  Held,  such  certificate  and  copies  annex- 
ed thereto  cannot  be  considered  by  this  court 

(a)  As  neither  the  copy  nor  any  of  the  con- 
tents of  the  instrument  can  be  considered  as  any 
part  of  the  record,  the  bill  of  exceptions  cannot, 
under  the  provisions  of  Civ.  Code  1895,  §  5570, 
be  amended  so  as  to  include  such  copy,  or  any 
part  of  such  contents. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S§  522,  713;*  Exceptions,  Bill 
of,  Dec.  Dig.  i  59.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   W.  G.  Charlton,  Judge. 

Action  by  M.  E.  Robinson,  admlnlfftrator, 
against  G.  B.  Woodward.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Garrard  &  Meldrim,  Jacob  Gazan,  and  Job. 
M.  Dreyer,  for  plalntlfT  in  error.  Boy  kin 
Wright  and  Hamilton  Phlnlzy,  for  defendant 
in  error. 

HOLDEN,  J.  Judgment  affirmed.  AH  the 
Justices  concur. 


•For  ether  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Xnd 
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(134  Oft.  844) 

CITY  Ba:.BOTRIO  RT.  CO.  t.  TURNER. 
(Supreme  Court  of  Georgia.     July  27,  1910.) 

(Byllahtu  by  the  Oowrt.) 

1.  Sufficiency  of  Pktition. 

The  petition  set  out  a  cauM  of  action. 
The  demurrer  was  without  merit,  and  was  prop- 
erly overruled. 

2.  Rbyiew  01%  Appeal. 

The  evidence  was  sufficient  to  support  the 
finding;  and,  no  other  ground  of  complaint  be- 
ing set  up  in  the  motion  for  a  new  trial,  it  was 
properly  overruled. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  W.  P.  Turner  against  the  City 
Electric  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Afr 
firmed. 

Dean  &  Dean,  for  plaintiff  in  error.  Mc- 
Henry  4b  Porter  and  W.  M.  Henry,  for  de- 
fendant In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


.     (134  Oa.  7W) 

CASON   T.    STATE. 
(Supreme  Court  of  Georgia.     July  18>   1910.) 

(Syllahui  by  the  Oouri.J 

1.  Cbiminai,  Law   (8  1152*)-.Jurt  ({  72*)— 

IlCFANELINO  —  TALESinCN  —  DISCRETION     OF 

Court— Review  . 

Under  Pen.  Code  189q.  |  858,  if  on  the 
trial  of  a  person  indicted  for  felony  the  jury 
cannot  be  made  up  from  the  regular  panel  of 
48,  the  court  shall  continue  to  furnish  panels, 
consisting  of  such  numbers  of  jurors  as  the 
court,  in  its  discretion,  may  think  proper,  until 
a  jury  is  obtained.  Unless  the  court  abuses 
its  discretion  in  regard  to  the  number  of  jurors 
in  such  successive  panels,  it  will  furnish  no 
ground  for  reversal. 

(a)  Where,  after  10  jurors  had  been  selected, 
the  regular  panels  were  exhausted,  and  the 
court  drew  .30  talesmen  and  directed  the  sher- 
iif  to  summon  them,  and  upon  4  of  them  coming 
into  court  they  were  put  upon  the  defendant  as 
a  special  panel,  and  sut^quently  as  others 
came  in  they  were  put  upon  him  one  at  a  time, 
it  does  not  appear  that  such  a  proceeding  was 
an  abuse  of  dscretion  on  the  part  of  the  pre- 
siding judge. 

^  [Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  3056;  Dec.  Dig.  i  1152;* 
Jury,  Dec  Dig.  (  72.*] 

2.  CfliiaNAL  Law  (|  918*)  —  New  Triai<  — 

Grounds— Irregularities  —  Preliminary 

Proceedings. 

WHiere  a  juror's  name  appeared  on  the 
book  containing  the  jury  list  as  ''Sterling  Whit- 
field,'* and  the  man  summoned  was  named 
"Starling  Whitfield,"  and  the  evidence  intro- 
duced before  the  judge  clearly  showed  that  the 
two  were  identical,  and  that  there  was  a  mere 
error  in  spelling  tne  juror's  first  name,  it  fur- 
nished no  ground  for  a  new  trial  that  tne  court 
held  the  juror  competent  and  directed  the  clerk 
to  correct  the  spelling  of  the  name  on  the  list 
of  jurors  drawn. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  918.*] 


8.  Criminal  Law  (|  918*)  — New  Trial  — 
Grounds  —  Irreoxtlarities  —  Impanelino 
Jurors. 

Where,  after  the  defendant  had  exhausted 
his  strikes,  a  juror  was  put  upon  him,  accepted, 
and  told  to  take  his  seat  in  the  jury  box,  but 
at  once,  and  before  the  juror  was  sworn,  the 
court  stated  that  he  had  forgotten  to  ask  if  the 
juror  had  any  excuse,  and  upon  the  statement 
of  the  latter  that  he  had  a  pain  in  his  breast, 
had  been  sick  two  or  three  days,  and  did  not 
think  he  wss  able  to  serve,  and  upon  observa- 
tion of  his  physical  condition  and  appearance 
as  a  sick  man  the  court  excused  him  from  the 
jury,  this  furnished  no  ground  for  a  new  trial, 
although  the  defendants  counsel  stated  that 
they  did  not  want  to  be  understood  as  agreeing 
to  excuse  the  juror.  Ozbum  y.  State,  87  Ga. 
173,  13  S.  B.  247. 

[Ed.  Note. — For  other  cases,  sea  Criminal 
Law,  I>ec.  Dig.  §  918.*1 

4.  Jury  ({  75*)— Iicpanslino— Oohpxtenct  of 
Juror. 

After  the  juror  had  been  excused,  there 
was  no  error  in  overruling  a  motion  to  declare 
a  mistrial  on  that  ground,  and  proceeding  regu- 
larly to  have  the  panel  completed. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S§  384-390 ;   Dec  Dig.  §  75.*] 

5.  Criminal  Law  (§§  366,  419,  420*)- Homi- 
cide (§  204*)— Evidence— Hearsay— Dying 
Declarations— Res  Gest^. 

Where  a  person  was  waJkimr  along  a  street 
at  night,  and  saw  the  flash  of  a  pistol,  and 
heard  the  report,  and  thereupon  went  imme- 
diately to  the  place,  traversing  a  distance  esti- 
mated at  about  150  yards,  and  occupying  in 
going  about  two  minutes  of  time,  and  where, 
on  approaching  the  spot,  he  saw  a  man  run 
away  m  the  dark,  and,  tninking  that  he  recog- 
nized the  man  who  had  been  shot,  and  who  had 
fallen  to  the  ground,  he  called  the  name  of  such 
person  and  asked  if  it  were  he,  and,  on  re- 
ceiving an  affirmative  answer,  asked  who  had 
shot  him,  and  the  wounded  man  answered,  giv- 
ing the  name  of  the  accused,  and  died  a  few 
minutes  later,  on  a  trial  of  the  accused  for  his 
murder,  there  was  no  error  in  admitting  evi- 
dence of  the  above-stated  facts  over  the  objec- 
tion that  the  conversation  detailed  was  hearsay, 
and  neither  dying  declarations  nor  part  of  the 
res  gestse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  811,  816,  819,  820,  973; 
Dec.  Diff.  §§  366,  419,  420;*  Homicide,  Cent. 
Dig.  S  438;    Dec.  Dig.  §  204.*] 

6.  Criminal  Law  (§  404*)  —  Byidbnce  —  Ad- 
missibility. 

The  evidence  sufficiently  identified  the  pock- 
etbook  and  warrant  claimed  to  have  been  found 
in  the  pocket  of  the  city  marshal,  who  was 
killed,  so  as  not  to  require*  a  new  trial  on  ac- 
count of  their  admission  in  evidence  as  against 
an  objection  that  they  were  not  shown  to  have 
been  in  his  podiet,  or  to  be  the  snme  book  and 
paper  in  it  as  those  found,  and  to  be  unchanged, 
or  that  they  were  irrelevant. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  891;   Dec  Dig.  §  404.*] 

7.  sufficienoy  of  evidence— issuancfb  of 
Warrant.  • 

The  evidence  for  the  state  made  a  prima 
facie  showing  that  the  warrant  was  issued  by 
the  city  clerk. 

8.  CRIMINAL  Law  (8  430*)— Homicide  (§  338*) 
—  Evidence  —  Documentary  Evidence  — 
Transcript  of  Ordinance. 

A  copy  of  a  section  of  a  municipal  ordi- 
nance, which  on  its  face  was  complete  in  itself 
and  declared  that  it  should  be  unlawful  for  any 


*For  other  cases  see  same  topic  and  seotl-^a  XUMBKR  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  St  Rep'r  Indexes 
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person  to  be  In  a  state  of  intoxication  or  drank- 
enness  in  the  dty,  or  to  conduct  himself  open- 
ly on  the  streets  or  public  places  like  one  in- 
toxicated or  drunk,  and  directed  that  a  person 
should  be  taken  in  custody  by  the  marshal  at 
once,  if  found  in  such  a  condition,  but  should 
not  be  tried  until  sober.  It  was  certified  by  the 
city  clerk  aa  a  "true  copy  of  section  9  of  the 
Ordinance  253  as  contained  on  page  293  of 
Book  of  Ordinances  of  the  dty  of  Tallapoosa." 
Thia  was  admitted  in  evidence,  along  with  evi- 
dence tending  to  show  that  the  accused  was 
drunk,  and  acting  in  a  drunken  manner  on  the 
streets,  and  that  the  marshal  was  sent  for,  and 
took  him  into  custody.  Held,  that  the  tran- 
script was  not  objectionable,  on  the  ground  that 
the  dty  clerk  w«is  not  the  proper  person  to 
certify  to  the  ordinance,  or  that  it  was  not  rele- 
Tant.    Civ.  Code  1895,  |  5216. 

(a)  Where  it  is  sought  to  have  the  clerk  of  a 
munidpal  corporation  certify  to  a  transcript  of 
an  ordinance,  generally  the  entire  ordinance  on 
the  subject  in  hand  should  be  copied,  so  that  it 
may  be  determined  what  is  the  effect  of  the 
oidmance  as  a  whole.  But.  under  the  facts  of 
thia  case,  the  admission  of  the  certified  tran- 
script of  the  section  authorizing  an  arrest  of 
one  drunk  on  the  streets,  along  with  evidence 
tending  to  show  that  the  accused  was  thus 
drunk,  and  killed  the  iparshal  who  arrested  him, 
will  not  furnish  ground  for  a  reversal. 

[E)d.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1019:  Dec.  Dig.  |  430;» 
Homicide,  Cent  Dig.  §§  709-713;  Dec  Dig.  S 
a38.*] 

0.  CaiMiNAii  Law  (|  218*)—"WAitRANT8**— Is- 
suance. 

By  section  16  of  the  charter  of  the  dty  of 
T)ftllapoosa  (Acts  18SS,  p.  240)  it  is  provided 
tbat  "all  processes,  writs,  warrants,  subpoenas, 
or  other  papers  shall  be  issued  by  the  clerk  of 
Goundl  in  the  name  of  the  mayor  of  said  city, 
and  signed  by  such  clerk;  and  it  shall  be  the 
duty  of  the  marshal  of  said  city  to  serve  all  such 
processes,"  etc  The  "warrants"  referred  to 
were  warrants  for  the  arrest  of  offenders  against 
munidpal  ordinances. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  2ia* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7393-7395 ;    vol.  8,  pp.  7832,  7833.J 

10.  Qbounds  fob  New  Tbial— Nbwlt  Dis- 
covEBED    Evidence. 

The  newly  discovered  evidence  did  not  re^ 
quire  a  new  trial 

11.  Hoiac^DE   (Jl  336,  340*)— New   Tbial  — 
Gbounds— Vebdict  Contbaby  to  Evidence. 

If  there  were  inaccurades  in  any  of  the 
rulings  or  charges  of  the  court  of  which  com- 
plaint was  made  in  the  numerous  grounds  of 
the  motion  for  a  new  trial,  in  view  of  the  en- 
tire evidence  and  the  charge  of  the  court,  the^ 
are  not  such  aa  to  require  a  reversal.  The  evi- 
dence introdu(^  for  the  state  made  a  plain 
case  of  murder.  Tht  accused  introduced  no 
witness,  except  the  derk  of  council,  who  testi- 
fied that  he  did  not  issue  the  warrant  on  the 
day  it  bore  date,  thbngh  he  identified  the  signa- 
ture as  his.  The  accused  in  his  statement  did 
not  claim  that  he  was  resisting  an  illegal  arrest, 
but  stated  that  after  his  arrest,  and  as  the 
marshal  reached  the  dty  prison,  be  took  a  pis- 
tol from  the  pocket  of  the  accused;  that  in  the 
dark  the  latter  stumbled  and  threw  out  his 
hand,  causing  an  accidental  discharge  of  the 
pistol.  This  was  met  by  proof  of  previous 
threats,  of  flight  from  the  scene  of  the  homi- 
cide, and  of  the  fact  that  the  safet;^  attachment 
of  the  pistol  was  such  as  to  render  it  reasonably 
impossible  for   the  firing  to   have  occurred  in 


such  a  manner.     The  presiding  judge  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Homidda, 
Cent  Dig,  §|  707,  715-720;  Dec  Dig.  §§  330, 
340.*] 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

Bose  Ceson  was  convicted  of  homicide,  and 
brings  error.     Affirmed. 

Griffith  &  Mathews,  for  plaintiff  In  error. 
W.  K.  Fielder,  Sol.  Gen.,  and  Jno.  C.  Hart 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


034  Ga.  678) 
HOLLAND   V.   McRAE   OIL   &  FERTILIZ- 
ER CO. 
(Supreme  Court  of  Georgia.     June  25,  1910.) 

(8y1lahu»  by  the  Court.) 

1.  Damages  (|  182*)— Injubies  to  Sebvan'i>- 
Admissibilitt  of  Evidence. 

Where  a  plaintiff  sought  to  recover  dam- 
ans on  account  of  physical  injury,  alleging  in 
his  petition  that  the  injury  was  permanent  and 
that  his  entire  earning  capacity  was  destroyed, 
and  that  he  had  not  earned  anything  since  re- 
ceiving the  injury,  it  was  competent  for  the 
defendant,  upon  the  trial  of  the  case,  to  show 
that  the  plaintiff  had  had  employment  since  the 
injury,  had  earned  certain  amounts  of  money 
therefrom,  and  had  been  offered  a  position  at 
given  wages. 

(a)  In  such  a  case,  in  connection  with  testi- 
mony tending  to  show  that  the  plaintiff  was 
capable  of  doing  work,  it  was  competent  for  the 
defendant  to  show  that  since  his  recovery  the 
defendant  (his  former  employer)  had  offered  him 
employment  at  certain  wages.  The  weight  to 
be  given  to  such  evidence,  in  considering  what 
opportunity  for  obtaining  employment  and  earn- 
ing; money  he  had,  was  for  the  jury,  along  with 
evidence  as  to  his  capacity  to  perform  the  du- 
ties of  the  offered  position. 

(b)  The  offer  of  employment  in  this  case  did 
not  appear  to  have  been  made  in  connection  with 
any  effort  to  compromise. 

[Ed.  Note—For  other  cases,  see  Damages, 
Cent  Dig.  |  500;   Dec.  Dig.  S  i82.*l 

2.  Damages  (8  157*)— Injury  to  Sebvawt-» 
Actions— A DMissiBiLiTT  of  Evidence. 

Where,  in  such  a  suit,  no  claim  was  made 
for  physician's  bills,  or  for  exemplary  or  puni- 
tive damages,  and  there  was  no  claim  that  the 
injury  was  maliciously  inflicted,  it  was  not  com- 
petent to  show  that  the  defendant  had  paid  the 
physician's  bill  of  the  plaintiff,  or  had  furnished 
groceries  to  him ;  there  being  no  counterclaim 
or  issue  made  by  the  pleadings  in  regard  to  such 
subjects. 

[Ed.  Note.-— For  other  cases,  see  Damages. 
Cent.  Dig.  {$  429-440,  447-453;  Dec.  Dig.  | 
157.*] 

8.  Evidence  (|  471*)—CoNCLtrsioN8— Agency. 
If  the  question  as  to  who  was  the  general 
manager  of  a  manufacturing  company,  which  op- 
eratea  a  mill,  was  material,  it  was  not  compe- 
tent to  show,  by  the  testimony  of  a  witness 
who  was  the  superintendent  of  such  mill,  that 
he  supposed  that  a  named  person  acted  aa  the 
general  manager. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  2149-2185 ;   Dec.  Dig.  f|  471.*] 


*FoT  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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L  BviDmxcs  (I  472*)— Opinion  BviDENCfB. 

Where  the  plaintiff  contended  that  a  cer- 
tain appliance  of  the  defendant  had  heen  left  in 
a  dangerooa  condition  by  the  superintendent  of 
its  mill,  and  tliia  was  denied  by  the  defendant, 
it  was  not  competent  to  have  such  superintend- 
ent, as  a  witness,  give  in  general  terms  his  opin- 
ion as  to  whether  he  had  left  such  appliance  in 
a  dangerous  condition  or  not  The  facts  should 
be  proved  for  the  consideration  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
Cent  Dig.  §§  2186-2195 ;   Dec.  Dig.  S  472,*] 

5.  Master  and  Servant  (§  270*)— Injuries  to 
Servant— Admissibility  of  Evidence. 
Where  the  plaintiff  alleged  that  a  certain 
hood,  or  cap,  connected  with  a  cup  elevator  in 
an  oil  mill,  had  origrinally  been  properly  and 
securely  constructed  and  fastened,  so  as  to  be 
safe,  and  that  the  superintendent  and  alter  ego 
of  the  defendant  had  removed  such  hood  or  cap, 
and  replaced  it  with  insecure  fastening,  so  as 
to  leave  it  in  a  dangerous  condition,  and  that 
b^  reason  thereof  it  gave  way,  when  plaintiff 
rightfully  took  hold  of  it,  and  precipitated  him 
into  a  seed  conveyor,  thereby  causing  him  in* 
jury,  it  was  not  error  to  allow  a  witness,  who 
at  the  time  of  the  occurrence  in  question,  and 
for  some  time  prior  thereto,  was  an  officer  of 
the  defendant  corx)oration  and  connected  with 
the  management  of  its  mill,  to  testify  that  when 
he  returned  to  the  mill,  a  few  hours  after  the 

Slain  tiff  was  injured,  the  hood  was  there,  like  it 
ad  always  been. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  013-927,  032;  Dec  Dig. 
I  270.*] 

d.  Corporations  (8  428*)- Notice  to  Officer 

—Liability  of  Corporation. 

Notice  to  an  officer  of  a  corporation,  act- 
ing for  it*  in  connection  with  its  business,  and 
within  the  scope  of  its  agency,  is  notice  to  his 
principal. 

(a)  The  charge  of  the  court  on  this  subject,  as 
set  out  in  the  eighth  and  tenth  grounds  of  the 
motion  for  a  new  trial,  is  not  entirely  clear,  but 
on  another  trial  any  inaccuracies  will  doubtless 
be  corrected. 

[EXi.  Note.— E\)r  other  cases,  see  Corporations, 
Cent  Dig.  §8  1748-1761 ;    Dec.  Dig.  f  428.*] 

7.  Correct  Instruction. 

Under  the  evidence,  there  was  no  error  in 
charging  as  follows:  ''I  charge  you  further  that, 

•  ♦  •  if  you  should  find  that  both  the  injured 
party  and  the  defendant  were  innocent  and  that 
the   catastrophe    was   the    result    of    accident, 

♦  ♦    ♦    there  could  be  no  recovery." 


&  Master  and  Servant  (§§  101,  102,  125, 
150*)— Oare  in  Furnishing  Machinery- 
Safe  Place  to  Work— Duty  to  Warn— In- 
jury Action  by  Servant— Instruction. 
A  master  is  bound  to  exercise  ordinary  care 
in  furnishing  machinery  equal  in  kind  to  that  in 
general  use,  and  reasonably  safe  for  all  persona 
who  operate  it  with  ordinary  care  and  diligence. 
A  like  measnre  of  diligence  is  imposed  in  refer- 
ence  to  furnishing  a  reasonably  safe  place  for  his 
employes  to  work.  If  there  are  latent  dangers 
in  machinery,  or  dangers  incident  to  an  employ- 
ment unknown  to  the  servant,  of  which  the  mas- 
ter knows  or  ought  to  know,  he  must  give  the 
servant  warning  in  respect  thereto.  But  if 
there  are  latent  defects  in  machinery  or  appli- 
ances, or  incident  to  the  employment,  of  which 
the  master  does  not  know,  and  could  not  know 
by  the  exercise  of  ordinary  care,  he  will  be  ex- 
cused for  a  failure  to  discover  them. 

(a)  It  was  not  an  exact  statement  of  the  rule 
of  law  to  make  the  question  of  excusing  the 
master  for  not  discovering  latent  defects  turn  on  I 


I  whether  they  were  '^such  as  to  deceive  hnma^ 
judgment" 

[E>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  135,  171,  172,  180-1H4, 
102,  24i-251,  291-307 ;  Dec.  Dig.  §S  101,  102, 
125,   150.*J 

9.  Master  and  Servant  (§8  180,  294*)— Vice 
Principai/— Injury  to  Servant— Instruc- 
tion. 

Where  the  plaintiff  alleged  that  he  was  in- 
jured by  reason  of  the  negligence  of  a  superin- 
tendent and  alter  ego  of  a  corporation  for  which 
he  was  working,  and  this  was  denied  by  the  de- 
fendant, although  the  circumstances  showed  that 
such  person  at  times  performed  manual  labor  for 
the  defendant  company,  yet  where  it  showed, 
without  conf  ict,  that  he  was  the  superintendent 
in  charge  of  the  operation  of  the  manufacturing 
plant  of  the  defendant,  with  power  to  direct  its 
operation,  and  to  employ  and  discharge  the 
laborers,  and  to  determine  the  number  of  them 
required,  to  put  them  at  whatever  work  he  di- 
rected, and  to  charge  them  as  he  saw  fit,  he 
was,  relatively  to  the  duty  of  giving  notice  of  a 
danger  known  to  him  to  a  laborer,  to  whom  the 
same  was  unknown,  the  alter  ego  of  the  cor- 
poration, although  there  were  two  other  officials 
of  the  companv  who  were  superior  in  command 
to  him,  and  who  also  gave  direction  to  him  and 
others.  Moore. v.  Dublin  Cotton  Mills,  127  Ga. 
(500.  56  S.  E.  839,  10  L.  R,  A.  (N.  S.)  772. 

(a)  Under  such  facts,  it  was  error  to  charge 
as  follows:  "If  you  should  find  that  he  [such 
superintendent]  was  not  in  charge,  but  find  that 
he  was  a  mere  fellow  servant,  and  not  an  alter 
ego  or  a  vice  prindpal,  if  you  should  find  that 
to  be  the  fact  of  the  case,  and  find  that  he  was 
merely  a  fellow  servant  with  the  plaintiff,  then 
I  charge  you  that  the  plaintiff  could  not  re- 
cover." 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  427,  435-448,  lie2-1167; 
Dec.  Dig.  §§  180,  294.*] 

Error  from  Superior  CJourt,  Telfair  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  Ned  Holland  against  the  McRae 
Oil  &  Fertilizer  Company.  Judgment  for  de- 
fendant, and  plaintlflP  brings  error.  Re- 
versed. 

W.  W.  Bennett  and  Hardeman,  Jones  & 
Johnston,  for  plaintiff  in  en'or.  Tom  ESason 
and  Graham  &  Graham,  for  defendant  in 
error. 

FISH,  0.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(8  Ga.  App.  69) 
EAVES  et  al.  v.  J.  E.  FIELD  &  SON. 
(No.  2,279.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  hp  the  Court,) 

1.  Appeal   and   E}brob    (8'  105*)— Necessity 
FOB  Objections. 

A  ruling  upon  the  admis.^ibility  of  testi- 
mony may,  of  course,  be  reviewed  by  a  motion 
for  a  new  trial ;  but  the  admissibility  or  in- 
competency of  testimony,  to  which  no  objection 
was  interposed  at  the  time  it  was  introduced, 
cannot  be  tested  for  the  first  time  by  an  excep- 
tion to  a  charge  of  the  court  which  is  abstract- 
ly correct  and  would  generally  be  unexcep- 
tionable, merely  because  some  of  the  evidence  in 
the  ctise  might  have  been  subject  to  be  excluded 
if  proper  timely  objection  had  been  urged  there- 
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ta  Qzceptions  to  the  charge  of  the  court  can- 
not be  used  as  a  substitute  for  timely  objec^ 
tions  to  the  introduction  of  testimony.     Conse- 

auently,  as  no  objection  was  made  to  any  of 
lie  testimony  in  this  case,  so  far  as  it  appears 
from  the  record,  nor  any  motion  made  to  rule 
oat  any  of  the  testimony  introduced,  it  was 
not  error  to  instruct  the  jury  that  "they  should 
take  into  consideration  all  of  the  evidence  which 
had  been  adduced  before  them  in  making  up 
their  verdict,"  even  if  some  of  the  testimony  was 
legally  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E>rror,  Cent.  Dig.  S§  260-266;  Dec.  Dig.  f 
105.*] 

2.  Pabtnkbship    (i    213*)  — PLiA    Dkntiwo 

Partrebship. 

A  plea  denying  partnenhip  must  be  sworn 
to.  There  was  no  plea  denying  partnership  in 
this  case.  The  question  of  partnership  not  be- 
ing involved,  the  petition  must  be  construed  as 
setting  forth  a  cause  of  action  against  the 
named  defendants,  by  which  they  became  joint- 
ly and  severally  liable  to  the  plaintiff  for  the 
value  of  goods  furnished.  The  evidence  author- 
ised the  finding  against  both  defendants,  and 
there  was  no  error  in  refusing  a  new  trial. 

rE3d.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  409 ;   Dec.  Dig.  i  213.»] 

Error  from  City  Court  of  Cartersvllle;  A. 
IL  Foute,  Judge. 

Action  between  W.  A.  Eaves  and  others 
and  J.  E.  Field  &  Son.  From  the  judgment, 
Eaves  and  others  bring  error.    Affirmed. 

T.  J.  Ljyon  and  G.  H.  Aubrey,  for  plaintiffs 
in  error.  J.  T.  Norrls,  for  defendant?  in 
error. 

RUSSELL,  J.    Judgment  affirmed. 


(S  6a.  App.  100) 

OORKEB  V.  SPERLTNG.     (No.  2,132.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(SyUahus  hy  the  Court.) 

1.  Libel  and  Slandeb  (|  112*)— Evidence— 

SUFnCIENCT. 

The  testimony  of  the  witness  introduced  by 
the  plaintiff  that  certain  words  were  used  by 
the  defendant  in  a  meaning  which  substantially 
conformed  to  the  allegation  in  the  petition  as 
to  the  languaige  there  charged  to  have  been  used 
by  him,  and  the  tacit  admissions  of  the  defend- 
ant that  he  had  made  statements  to  the  same 
general  effect  as  those  charged  in  the  declara- 
tion, were  sufficient  to  authorize  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |§  325-341;  Dec.  Dig.  S 
112.»] 

2.  Tbiai.  ({{  29,  302*)— RuuNO  on  Evidence 
—Right  of  Judge  to  Discuss  Evidence— ^ 
Withdrawal  of  Jury. 

Where  a  ruling  upon  the  sufficiency  of  tes- 
timony is  invoked,  the  trial  judge  has  the  ri^ht 
to  make  his  ruling  intelligi'ble  by  stating  the 
impression  that  certain  testimony  has  made 
upon  his  mind,  and  even  to  state  definitely  to 
what  in  his  opinion  a  witness  has  testified,  es- 
pecially when  he  calls  the  attention  of  the  jury 
specifically  to  the  fact  that  the  impression 
made  upon  his  mind  is  to  have  no  influence 
upon  their  determination  as  to  what  was  really 
testified.  Where  it  is  either  apparent  or  prob- 
able that  a  discussion  of  the  testimony  must 
ensue  upon  a  motion  or  ruling  invoked  of  the 
court,  and   the  party  deems  it  to  his   interest 


that  the  jury  should  not  hear  it,  a  timely  re- 
quest that  the  jury  be  withdrawn  should  be 
preferred. 

[EU.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  dO-M,  723;   Dec  Dig.  Sf  29,  302.*] 

8.  Appeal  and  Ebbob  (|  971*)— Witnesses 
<|  263*)— Recall  of  Witness— Discretion 
of  Court. 

A  trial  judge  \b  not  required  to  recall  a 
witness  to  refresh  his  recollection  of  the  testi- 
mony, nor  to  regard  affidavits  as  to  what  a  wit- 
ness who  has  already  been  upon  the  stand 
would  testify  if  reintroduced.  It  is  discretion- 
ary with  the  court  to  permit  a  witness  who  has 
already  given  his  testimony  to  be  again  placed 
upon  the  stand  for  the  purpose  of  repeating^  or 
explaining  statements  previously  made  by  him; 
but  the  practice  is  not  to  be  favored  where 
reasonable  opportunity  has  been  afforded  for  a 
full  examination 'of  the  witness,  and  the  discre- 
tion of  the  court  in  reference  to  this  matter 
will  in  no  case  be  controlled,  unless  it  is  per- 
fectly clear  that  this  discretion  has  been  abused. 
[Ed.  ^ote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jl  3852^857;  Dec.  Dig.  i 
971  ;*  Witnesses,  Cent  Dig.  f|  900-908 ;  Dec. 
Dig.  §  263,*] 

4.  Libel  and  Slander  (|  100*)~PBooF—yA- 

BIANCE. 

Proof  of  language  substantially  similar,  or 
a  practical  identity  of  meaning  with  the  de- 
famatory words  alleged,  in  an  action  for  slan- 
der, is  all  that  is  requisite  or  feasible.  Sub- 
stantial identity  as  to  the  charge  and  the  proof 
is  all  that  is  usually  attainable  in  actions  based 
upon  oral  utterances.  Where  a  defamation  is 
reduced  to  writing,  complete  certainty  is  neces- 
sary; "but  for  oral  utterances  such  verbal  pre- 
cision need  not  and  cannot  be  re<iuired.  It 
need  not  be,  for  the  Importance  of  single  words 
in  oral  discourse  is  comparatively  much  less 
than  in  writings;  and  it  cannot  be,  since  mem- 
ory does  not  retain  precise  words,  except  of 
simple  utterances  and  for  a  short  time.  Hence 
verbal  precision  is  in  general  no.t'  required  in 
proving  oral  utterances.  The  substance  or  ef- 
fect is  sufficient'*  3  Wigmore  on  Evidence,  fi 
2097. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  {§  262-271;  Dec  Dig.  § 
100.*] 

Error  from  City  Court  of  Waynesboro; 
H.  C.  Hammond,  Jddgei. 

Action  by  Rosa  Sperling  against  P;  L; 
Corker.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

B.  L.  Brinson  and  Phil  P.  Johnston,  for 
plaintiff  in  error.  Wm.  H.  Fleming,  for  de- 
fendant in  error. 

RUSSELIj,  J.    Judgment  affirmed. 


(8  Oa.  App.  8G) 
DB  JARNETTB  v.  HOLMES.  (No.  2.511.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  hy  the  CourtJ 

Review  on  Appeal. 

The  controlling  issues  being  questions  of 
fact,  and  the  verdict  being  fully  supported  by 
the  evidence,  and  no  prejudicial  error  of  law 
appearing,  the  judgment  denying  another  trial  is 
affirmed. 

Error  from  City  Court  of  Sparta;   B.  W. 
Moore,  Judge. 
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Action  between  H.  R.  De  Jarnette  and 
Robert  Holmes.  From  the  Judgment,  De 
Jarnette  brings  error.    Affirmed. 

M.  F.  Adams  and  R.  L.  Merritt,  for  plain- 
tiff in  error.  W.  H.  Burweil,  for  defendant 
in  error. 

HILL^  a  J.    Affirmed. 


(8  Qa.  App.  90) 

ALMJN  T.  STATB.     (No.  2,592.) 

COonrt  of  Appeals  of  Georgia.    July  19»  1910.) 

(ayUabu9  hy  i^  Court,) 

CsnciNAL  Law  ({  535*)— Bvidenok  Corrob- 
orative OF  Confession— Proof  of  Corpus 
Delicti. 

Though  the  evidence  is  weak  and  unsatis- 
factory, it  was  sufficient  to  authorize  the  convic- 
tion of  the  defendant,  and  the  verdict  was  ap- 
proved by  the  trial  judge.  Proof  of  the  corpus 
delicti  may  be  sufficient  to  corroborate  a  con- 
fession, if  the  jury  is  satisfied  with  this  degree 
of  corroboration. 

[E«d.  Note.— For.  other  cases,  see  Criminal 
Law.  Cent  Dig.  if  1225,  1226;  Dec.  Dig.  i 
635.*] 

Error  from  City  Court  of  Blakely ;  W.  A. 
Jordan,  Judge. 

Billiard  Allen  was  convicted  of  crime,  and 
tie  brings  error.    Affirmed. 

C.  D.  Russell  and  O.  D.  Oliver,  for  plain- 
tiff in  error.  Walter  Park,  Sol.,  for  the 
State. 


RUSSELL,  J.    Judgment  affirmed. 


(8  Oa.  App.  97) 

KEMP  ▼.  STATHL    (No.  2,696.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(SyUahua  hy  jthe  Court  J 
OiiMiNAL  Law  (i  552*)— SuFFiciSNOT  or  Bv- 

ZDSNCB. 

The  incriminating  circumstances  raised  a 
grave  suspicion  of  the  defendant's  guilt,  but 
are  consistent  with  his  innocence.  For  this 
reason,  the  conviction  of  the  defendant  was  un- 
authorized, and  a  new  trial  should  have  been 
granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  1257,  1259-1262;  Dec.  Dig. 

Powell,  J.,  dissenting. 

Error  from '  City  Court  of  Swainsboro; 
Frank  Mitchell,  Judge. 

Cleveland  Kemp  was  convicted  of  crime, 
and  brings  error.    Reversed. 

S.  J.  Tyson  and  W.  W.  Larsen,  for  plain- 
tiff in  error.  A.  8.  Bradley,  Sol.  Gen.,  for 
the  State. 

RUSSELL,  J.    Judgment  reversed. 

POWELL,  J.,  dissents. 


(8  Oa.  App.  89) 
DAVIS  V.  WILLIAMS.     (No.  2,541.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Bailment  (S  8*)— Estoppel  of  Bailee  to 
Dent  Title  of  Bailor. 

The  bailee,  as  a  general  rule,  cannot  deny 
the  title  of  bis  bailor ;  and  the  facts  of  this  case 
do  not  bring  it  within  any  exception  to  the 
rule.     Patten  v.  Baggs,  43  Ga.  173. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  §  32;   Dec.  Dig.  §  &*] 

2.  Review  on  Appeal. 

The  only  issue  in  this  case  was  whether 
there  was  a  bailment  or  a  sale;  and  the  jury 
found  the  former.  The  verdict  is  supported, 
and  no  material  error  of  law  appears. 

Error  from  City  Court  of  Miller  Coouty ; 
C.  O.  Bush,  Judge. 

Action  between  Ike  Davis  and  Julia  Wil- 
liams. From  the  judgment,  Davis  brings  er- 
ror.   Affirmed. 

W.  I.  Geer,  for  plaintiff  In  error.  Rich  & 
Nelson,  for  defendant  in  error. 

HILU  C.  J.    Judgment  affirmed. 


(8  Oa.  App.  99) 
GRAVES  V.  HUNNICUTT.     (No.  2,006.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  by  the  Court,) 

1.  Brokers  (S  88*)— Action  for  Ck>MicissioN8 

—SUFnCIENOT  OF  EVIDENCE. 

It  was  error  to  award  a  nonsuit.  There 
wss  some  evidence  from  which  a  jury  would 
have  been  authorized  to  infer  that  the  plaintiff 
as  a  real  estate  broker  was  the  procuring  cause 
of  the  sale  of  the  defendant's  property,  althougn 
the  sale  was  actually  effected  for  a  lower  price 
than  the  broker  was  authorized  to  offer,  and  the 
deal  was  finally  closed  by  another  real  estate 
agent.  Hill  &  Moultrie  v.  Wheeler,  2  Ga.  App. 
349,  58  S.  EX  502. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  S«  128,  129 ;   Dec  Dig.  8  88.*] 

2.  Brokers  (|  88*)— Action  for  Commissions 
— (juebtion  for  jury— procuring  cause. 

The  testimony  of  the  plaintiff  that  negotia- 
tions between  himself  and  the  purchaser  bad 
not  been  terminated  should  have  been  submitted 
to  the  jury,  and  it  also  was  for  the  jury  to  say 
whether  the  services  rendered  by  the  plaintiff  as 
a  broker  were  the  prime  cause  of  inducing  the 
purchaser  to  buy. 

[Ed.  Note.— For  other  cases,  see  Broken,  CenL 
Dig.  SI  128,  129;    Dec.  Dig.  f  88.*] 

8.  Brokers  (S  57*)— Right  to  Commissions. 

That  a  broker  was  not  given  the  exclusive 
sale  of  the  property,  and  that  the  owner,  either 
by  himself  or  through  another  agent,  made  the 
sale  before  the  termination  of  the  broker's  au- 
thority to  sell,  will  not  defeat  the  broker's  right 
to  commissions,  if  he  was  the  procuring  cause 
of  the  sale,  and  if  the  only  other  cause  which 
induced  the  purchase  was  a  reduction  of  the 
price. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §§  66,  67,  72 ;    Dec  Dig.  f  57.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  A.  Graves  against  C.  W.  HnnnS- 
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cutt     Jadgment   of   nonsuit,    and   plaintiff 
brings  error.    Reversed. 

Burton  Cloud  and  Geo.  Gordon,  for  plain- 
tiff in  error.  Clias.  A.  Read,  for  defendant 
in  error. 

RUSSELL,  X    Judgment  reversed. 


(8  Ga.  App.  US) 

BURSE  T.  STATE.    (No.  2,533.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  Jty  the  Court.) 

1«   QXTESnON    IMPR0FERI.T    PBESENTED. 

The  objection  to  the  disqualification  of  the 
presiding  judge  on  account  of  relationship  was 
not  properly  presented,  or  in  writing,  and  no 
eyidenoe  was  offered,  either  at  the  trial  or  upon 
the  hearing  of  the  motion  for  a  new  trial,  to 
support  the  staten^ent  that  the  prosecutor  was 
akin  to  the  judge. 

2.  Review  on  Appeal. 

There  is  "no  merit  In  the  other  assignments 
of  error.  The  evidence  authorized  the  convic- 
tion of  the  defendant,  and  there  was  no  error 
in  refusing  a  new  trial. 

Error  from  Superior  Court,  Donglas  Coun- 
ty;  Price  Edwards,  Judge. 

Henry  Burse  was  convicted  of  crime,  and 
he  brings  error.    AfGLrmed. 

W.  A.  James,  for  plaintiff  in  error.  W.  K. 
Fielder,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  afDrmed. 


(8  Ga.  App.  UD 

CUNNINGHAM  v.  STATE.     (No.  2,771.) 
(Court  of  Appeals  of  Georgia.     July  25,  1910.) 

(8yllahu$  by  the  Court.) 

Review  oir  Appeal. 

The  points  presented  in  the  certiorari  are 
without  merit 

Error  from  Superior  Ck>urt,  Greene  Ck)un- 
ty;  H.  G.  Lewis,  Judge. 

Charlie  Cunningham  was  convicted  of 
crime,  and  he  brings  error.    Affirmed. 

Brown  &  Shlpp  and  Jos.  P.  Brown,  for 
plaintiff  in  error.  Jos.  E.  Pottle,  Sol.  Gen., 
and  James  Davison,  for  the  State. 

POWELL,' J.    Judgment  affirmed. 


(8  Ga.  App.  67) 

T.  L.  LANGSTON  &  CO.  v.  R.  C.  NEBLY  CO. 

(No.   2,112.) 

(Court  of  Appeals  of  Georgia.     July  19,  1910.) 

(SyllahuB  by  the  Court) 

Sales  (§§  187,  441*)  —  Action  fob  Pbice  — 
Bbeach  op  wabranty— Interest. 

The  trial  was  free  from  error,  and  the  find- 
ing of  the  jury  upon  the  facts  at  issue  was  au- 
thorized by  the  evidence.  The  defendants  were 
entitled  to  set  off  the  overi>ayment  upon  the  75 
yards  of  bagging,  as  to  which  there  had  been  a 
breach  of  express  warranty,  against  the  unpaid 


portion  of  the  plaintiffs'  account  (the  contract 
was  an  entire  contract) ;  but  the  plaintiifs  were 
entitled  to  interest  upon  that  portion  of  the  ac- 
count as  to  which  there  was  no  dispute,  from  the 
time  when  payment  was  to  have  been  made,  un- 
der the  contract,  up  to  the  time  when  the  pay- 
ment was  actually  made.  Direction  is  therefore 
given  that  the  judgment  be  amended  in  accord- 
ance with  the  special  finding  of  the  jury,  so  as 
to  award  to  the  plaintiffs  the  interest  alleged  to 
be  due  in  their  petition,  and  established  with- 
out  dispute  in  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  499,  1279 ;   Dec.  Dig.  S§  187,  441.*J 

Brror  from  City  Ck>urt  of  Waynesboro;  H. 
d  Hammond,  Judge. 

Action  by  T.  U  Langston  &  Co.  against  the 
B.  0.  Neely  Company.  Judgment  for  defend- 
ant, and  plaintiffs  bring  erro;r.  Affirmed, 
with  directions. 

J.  H.  Porter  and  Pbll  P.  Johnston,  for 
plaintiffs  in  error.  E.  L.  Brinson,  for  de- 
fendant in  error. 

RUSSELL,  J.  T.  L.  Langston  &  Ck>. 
brought  suit  against  the  R.  C.  Neely  Com- 
pany for  $750  principal,  interest  on  $2,500 
from  OctolJer  1,  1907,  to  July  2,  1908  (when 
a  payment  of  $750  was  alleged  to  have  been 
made),  and  interest  on  $750  from  July  2, 
1908,  forward.  The  plaintiffa  attached  to 
their  petition  a  written  contract  embodying 
stipulations  concerning  the  purchase  of  2,000 
50-yard  rolls  of  new  two-pound  bagging, 
which  was  signed  by  both  parties,  and  also 
a  statement  of  account  The  defendants  in 
their  answer  admitted  the  receipt  of  the 
bagging  in  question,  and,  although  they  in- 
sisted that  it  was  defective  in  several  re- 
spects and  did  not  conform  to  the  express 
warranty  of  the  contract,  they  nevertheless 
admitted  that  for  reasons  satisfactory  to 
themselves  they  had  waived  the  defects  of 
this  shipment,  by  the  acceptance  of  the  bag- 
ging specified  in  the  statement,  and  were  in- 
debted to  the  plaintiffs  upon  that  shipment 
$750.  They  set  up,  however,  that  there  were 
75,000  yards  of  bagging  which,  under  the 
provisions  of  the  same  contract,  had  previ- 
ously been  shipped  to  them,  as  to  which  they 
were  not  precluded  from  setting  up  the 
breach  of  the  express  warranty  contained  in 
the  contract,  and  that  this  bagging  was 
worth  one  cent  per  yard  less  than  the  bag- 
ging that  they  bought,  and  that  should  have 
been  delivered  to'  them.  As  to  this  lot  of 
bagging  the  defendants  claimed  that  they 
bad  overpaid  the  plaintiffs  $750,  and  they 
asked  that  this  sum  be  set  off,  aa  money 
had  and  received  against  the  plaiutiffs*  de- 
mand. The  finding  of  the  jury  was  in  ac-. 
cordance  with  the  defendants'  contention,  the 
verdict  being:  "We,  the  Jury,  find  for  the 
defendant,  the  R.  C.  Neely  Company,  the  sum 
of  $750,  to  be  set  off  against  the  balance  of 
$750  claimed  in  the  plaintiffs'  declaration." 

The  verdict  was  authorized  by  the  evi- 
dence and  is  sustained  by  law.    The  rule  in 


•For  othsr  eases  see  same  topic  and  ■ection  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Seriei  ft  Rep'r  Indezafl 
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regard  to  the  recorery  of  payments  volun- 
tarily made  has  no  application  to  the  case, 
because  the  contract  was  an  entire  contract 
It  is  immaterial  that  the  first  shipments  were 
closed  by  notes  which  were  afterwards  paid. 
Of  course,  as  to  that  portion  of  the  bagging 
which  they  accepted  with  full  knowledge  of 
Its  defects,  the  defendants,  under  the  cir- 
cumstances stated  in  the  record,  waived  all 
right  to  rely  upon  the  express  warranty;  but 
as  to  those  shipments,  or  that  ];>ortion  of  the 
bagging  which  they  received  and  accepted 
before  they  knew  there  had  been  a  breach  of 
the  express  warranty,  there  can  be  no  ques- 
tion upon  this  point  The  defendants  would 
have  the  right  to  recover  whatever  might  be 
the  difference  between  the  market  price  of 
the  bagging  that  they  bought  and  the  bag- 
ging that  was  shipped  to  them.  The  accept- 
ance of  the  shipment  would  not  imply  a 
waiver  of  the  express  warranty.  In  fact, 
they  would  have  the  right  to  rely  upon  the 
express  warranty,  even  if  they  accepted  the 
shipment,  unless  it  was  clear  that  they  in- 
tended to  waive  It  Any  payments  they  may 
have  made,  even  though  it  happened  that 
the  payments  aoKmnted  exactly  to  the  con- 
tract price  of  the  first  three  shipments,  if 
the  contract  is  an  entire  contract  are  to  be 
treated  as  payments  merely  upon  the  gross 
amount  of  the  contract;  and  if  the  payment 
was  made  under  such  circumstances  as  ap- 
pear in  this  record  (the  defendants  having 
given  notes  before  the  goods  were  delivered 
to  them,  which  they  were  afterwards  com- 
pelled to  pay),  any  amount  by  which  the  pay- 
ments exceeded  the  true  value  of  the  goods 
purchased,  as  determinable  by  the  express 
warranty,  would  be  money  received  by  the 
plaintiffs  which  they  would  be  required,  ex 
«Bquo  et  bono,  to  return  to  the  defendants. 

The  verdict  was  a  special  finding  upon  the 
facts.  It  was  in  accordance  with  the  instruc- 
tions of  the  Judge  as  to  the  form  of  the  ver- 
dict and  this  finding  as  to  the  only  disputed 
issue  in  the  case  is  authorized  by  the  evi- 
dence There  is,  therefore,  no  need  for  the 
Bxpense  and  delay  of  another  trial;  but  it 
feems  that  the  interest  which  the  plaintiffs 


claimed  upon  the  amount  for  $2,500  prior  to 
the  payment  of  the  $1,750  was  lost  sight  of 
in  framing  the  judgment  The  plaintiffs' 
claim  in  this  respect  was  supported  by  the 
evidence.  It  was  undisputed  either  by  the 
pleading  or  the  proof  of  the  defendants.  The 
defendants  received  by  the  verdict  all  they 
claimed.  The  Judgment  should  have  been 
molded  in  accordance  with  the  pleadings  and 
the  evidence,  as  well  as  the  verdict,  especial- 
ly when  the  finding  of  the  Jury  was  a  special 
finding  upon  the  particular  facts.  We  do 
not  deem  it  necessary,  however,  to  order  a 
new  trial  to  correct  this  error.  There  should 
be  deducted  from  the  $750,  found  as  a  set- 
off in  favor  of  the  defendants,  the  sum  of 
$131.25,  the  interest  to  which  the  plaintiffs 
were  entitled  upon  $2,500  for  the  nine  months 
from  October  1,  1907,  to  July  2,  lfl08,  when 
the  $1,750  was  paid;  and  the  Judgment 
should  be  so  molded  as  to  be  one  in  favor 
of  the  plaintiffs  for  $131.25.  It  is  directed 
that  Judgment  be  entered  accordingly. 
Judgment  affirmed,'  with  directions. 


(8  Ga.  App.  86) 
SOUTHERN  EXPRESS  CO.  ▼.  BUEH1> 
MEADOR  CO.  (No.  2,499.) 

(Oourt  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  hy  the  Cowrt.) 

Review  on  Appeal. 

This  case  involves  $33.50.  No  material  error 
of  law  was  committed  by  the  justice  on  the 
trial.  The  evidence  supports  the  verdict,  and  the 
judgment  of  the  superior  court  in  overruling  the 
certiorari  is  affirmed. 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

Action  between  the  Southern  Express  Com- 
pany  and  the  Buehl-Meador  Company.  From 
the  Judgment,  the  Express  Company  brings 
error.    Affirmed. 

Philip  H.  Alston,  for  plaintiff  In  error.  Og- 
bum,  Dorsey  &  Shelton,  for  defendant  in 
error. 

HILL,  O.  J.    Judgment  al&rmed. 
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(86  8.  O.  419) 

STACEHOUSS}  et  al.  ▼.  ROWLAND  et  al. 

(Supreme  Court  of  South  Carolina.     July  21, 

1910.) 

1.  Counties  (§  178*)— Validity  of  Bonds— 
RiouT  TO  Call  Election. 

The  county  of  Dillon  was  established  by  act 
'  approved  February  5,  1910  (26  St.  at  Large,  p. 
863),  and  such  act  created  a  board  of  commis- 
sioners and  directed  that  such  board  should  hold 
an  election  for  county  officers  on  April  10,  1910, 
and  proTided  for  the  erectiozv  of  a  courthouse 
and  jail  by  a  courthouse  commission.  An  act, 
approved  February  25,  1910  (26  St.  at  Large,  p. 
96u),  provided  that  to  provide  additional  tunas 
for  erecting  and  equipping  such  courthouse  the 
county  board  of  commissioners  of  said  county 
issue  and  deliver  to  the  special  courthouse  com- 
mission bonds  of  said  county,  to  be  known  as 
"courthouse  bonds,*'  in  the  aggregate  sum  of 
forty  thousand  ($40,000)  dollars,  and  the  said 
commissioners  shall  order  an  election  to  be  held 
at  Dillon  on  the  second  Tuesday  in  April,  1910, 
on  the  question  whether  the  said  bonds  shall  be 
issued.  Held,  that  the  board  required  to  order 
the  election  could  not  have  been  the  board  of 
county  commissioners,  as  such  board,  under  the 
statutes,  would  be  elected  on  the  day  appointed 
for  the  bond  election,  and  that  construmg  both 
statutes  together  the  proper  board  to  order  the 
election  would  be  the  board  of  election  commis- 
sioners who  were  already  authorized  to  call  an 
election  on  that  day,  and  that  the  election  should 
be  held  in  the  county  of  Dillon,  and  that  the 
qualified  electors  of  that  county  should  vote  at 
tneir  respective  precincts,  and  the  election  should 
not  be  confined  to  the  town  of  Dillon. 

[E3d.  Note.— For  other  cases,  see  Ounties, 
Cent.  Dig.  §§  269-273 ;   Dec.  Dig.  S  178.*] 

2.  Statutes  (§  181*)— Construction— Reject- 
ing Obdinaby  Meaning  of  Wobds. 

However  plain  the  ordinary  meaning  of 
words  used  in  a  statute  may  be,  the  courts  will 
reject  that  meaning,  when  to  accept  it  would 
lead  to  a  result  so  plainly  absurd  that  it  could 
not  possibly  have  been  intended  by  the  Legis- 
lature, and  if  possible  will  construe  the  statute 
8o  as  to  carry  out  the  intention  of  the  Legis- 
lature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  263 ;   Dec.  Dig.  §  181.*] 

8.  Counties   (|    17S*)— Bonds— tLegalitt   op 

Election. 

Where  a  statute,  authorizing  the  issuance 
of  county  bonds  for  the  building  of  a  courthouse, 
directs  that  the  election  to  determine  their  is- 
suance be  ordered  and  held  by  a  certain  board 
other  than  the  board  of  election  commissioners, 
and  the  latter  board  in  good  faith,  supposing  that 
they  were  authorized  to  hold  the  election,  orders 
ana  holds  such  election,  and  the  same  is  fairly 
conducted  after  due  notice  by  the  board  of  elec- 
tion commissioners,  and  there  is  no  protest  noi* 
objection  of  any  kind  by  the  voter^  or  taxpayers, 
either  before  or  after  the  election,  sudi  elec- 
tion will  be  recognized  as  valid. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  fiS  269-273 ;    Dec.  Dig.  $  178.»] 

Mandamus  proceedings  by  R.  P.  Stack- 
house  and  others  against  J.  W.  Rowland  and 
others.    Writ  issued. 

Livingston  &  Gibson,  for  relators.  W.  B. 
Hargrove,  for  respondents. 

WOODS,  J.  In  this  proceeding  for  man- 
damus the  relators,  constituting  the  court- 
house commission  of  Dillon  county,  ask  that 
the  county  board  of  commissioners  of  that 


county  be  required  to  execute  and  deliyer 
county  bonds  to  the  amount  of  |40,()00,  to  be 
sold  by  them  and  the  proceeds  expended  In 
the  construction  of  a  courthouse  and  jail. 
The  respondents  allege  thkt  the  statute  law 
of  the  state  authorizes  the  board  of  commis- 
sioners to  issue  bonds  when  such  issue  has 
been  approved  by  a  majority  vote  at  an  elec- 
tion held  in  pursuance  of  the  statute.  It  is 
conceded  that  an  election  was  held  at  all  the 
election  precincts  in  the  county  after  due 
advertisement,  under  the  order  and  control 
of  the  board  of  election  commissioners  of  the 
county,  and  that  at  such  election  there  was 
a  majority  vote  in  favor  of  the  issue  of  the 
bonds ;  but  it  is  contended  that  this  election 
was  illegal  and  could  confer  no  authority 
to  issue  the  bonds,  in  that  the  act  required 
the  election  to  be  ordered  and  conducted 
by  the  county  board  of  commissioners,  not  at 
all  the  voting  precincts,  but  at  the  town  of 
Dillon  alone. 

The  county  of  Dillon  was  established  by 
act  of  the  Legislature,  approved  February 
5,  1910  (26  St  at  Large,  p.  863).  Among  oth- 
er things  necessary  to  the  organization  of  the 
new  county  the  statute  provided  for  the 
erection  of  a  courthouse  and  Jail  by  the 
commissioners  who  are  the  relators  in  these 
proceedings.  This  act  authorized  the  com- 
missioners to  receive  donations,  but  invest- 
ed them  with  no  power  to  obtain  funds  by 
pledge  of  the  public  credit  or  otherwise.  The 
attempt  was  made  to  supply  this  deficiency, 
and  to  provide  the  conunissioners  with  the 
funds  requisite  for  the  construction  of  the 
public  buildings  by  an  act  approved  on  the 
25th  day  of  February,  1910  (26  St.  at  Large, 
p.  960).  The  first  section  of  this  statute  pro- 
vided: "That  for  the  purpose  of  providing 
additional  funds  for  erecting  and  furnishing 
or  equipping  a  new  courthouse  building  for 
the  county  of  Dillon,  at  Dillon,  S.  C,  the 
county  board  of  commissioners  of  said  coun- 
ty  be,  and  they  are  hereby,  authorized  and 
empowered  to  issue  and  deliver  to  the  spe- 
cial courthouse  commission  hereinafter  nam- 
ed, interest-bearing  coupon  bonds  of  said 
county,  to  be  known  as  "courthouse  bonds," 
in  the  aggregate  sum  of  forty  thousand  ($40,- 
000)  dollars,  ♦  ♦  ♦:  Provided,  That  for 
the  purpose  of  determining  the  issue  of  bonds 
authorized  in  section  1  of  this  act.  Vie  said 
commissioners  sfiall  order  an  election  to  he 
held  at  Dillon,  on  the  second  Tuesday  in 
Aprils  1910,  on  the  question  whether  the  said 
bonds  shall  be  issued  or  not,  in  which  elec- 
tion only  the  qualified  voters  residing  In  said 
district  shall'  be  allowed  to  vote,  and  said 
commissioners  shall  give  notice  of  said  elec< 
tlon  for  three  weeks  in  the  Dillon  Herald, 
a  newspaper  published  in  the  town  of  Dillon, 
shall  designate  the  time  and  place  and  ap- 
point the  managers  of  said  election,  find  re- 
ceive the  returns  of  the  managers  and  de- 
clare the  result." 


•For  other  ca8«s  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  it  Rep'r  Indexee 
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The  dlfflcnlty  Is  Indicated  by  the  words  of 
the  statute  we  have  italicized.  Viewing  the 
context  alone  no  one  would  hesitate  to  say 
that  "the  said  commissioners"  who  are  re- 
quired to  order  the  election  meant  the  county 
t)oard  of  commissioners,  for  that  board  of 
commissioners  had  just  been  referred  to  in 
the  act  as  the  commissioners  authorized  to 
issue  the  bonds.  But  It  was  impossible  for 
the  county  board  of  commissioners  to  order 
an  election  on  the  second  Tuesday  in  April, 
1910t  because  no  such  board  was  or  could 
have  been  then  in  existence  inasmuch  as  the 
act  creating  the  county  of  Dillon  provided 
that  on  that  same  day  the  first  county  board 
of  commissioners  should  be  elected.  Hence, 
if  the  statute  providing  for  the  election  on 
the  bond  issue  be  construed  so  as  to  give 
force  to  all  the  words  just  as  they  are  used, 
the  absurd  result  would  be  reached  that  an 
election  was  to  be  held  by  a  board  which 
could  not  be  in  existence  at  the  date  fixed 
for  the  election;  and  so  there  could  be  no 
election.  Giving  the  ordinary  meaning  to 
the  words  used,  the  further  absurdity  would 
be  inevitable  that  the  question  of  issuing 
bonds  for  county  purposes,  binding  on  the 
entire  county,  should  be  decided  by  an  elec- 
tion held  at  the  town  of  Dillon,  where  only 
the  electors  registered  at  that  precinct  could 
vote. 

However  plain  the  ordinary  meaning  of 
the  words  used  In  a  statute  may  be,  the 
courts  will  reject  that  meaning,  when  to 
accept  it  would  lead  to  a  result  so  plainly 
absurd  that  it  could  not  possibly  have  been 
Intended  by  the  Legislature,  or  would  defeat 
the  plain  legislative  intention;  and  if  pos- 
sible win  construe  the  statute  so  as  to  es- 
cape the  absurdity  and  carry  the  Intention 
into  effect  The  cardinal  rule,  that  the 
courts  should  in  all  cases  give  effect  to  the 
obvious  Intent  of  the  Legislature,  and  that 
every  technical  rule  of  construction  should 
yield  to  the  clear  meaning  of  the  statute,  is 
stated  in  Endlich  on  Stat  Inter.  S  295.  Nu- 
merous cases  in  which  clerical  errors  have 
been  corrected  by  the  courts  pursuant  to  this 
principle  are  given  in  section  319  of  the  same 
work. 

This  rule  has  been  followed  in  many  cases 
In  this  and  other  jurisdictions.  In  Waring 
V.  Cheraw,  etc.,  Ry.  Co.,  16  S.  0.  416,  the 
word  "hereinafter"  was  read  "hereinbefore," 
when  the  use  of  the  former  would  have  de- 
stroyed the  manifest  puri^ose  of  the  statute. 
In  Kitchen  v.  Southern  Ry.  Co.,  68  S.  C.  554, 
48  S.  B,  4,  the  word  **or'  was  construed  to 
mean  "or,"  In  order  to  give  full  effect  to 
the  meaning  of  Lord  Campbeirs  act  In 
Baldwin  v.  Travis  County,  40  Tex.  Civ.  App. 
149,  88  S.  W.  480,  the  word  "taxed"  was 
substituted  for  "attached,"  the  court  holding 
that  the  use  of  the  latter  word  "appears  to 
be  improper  and  inapt,  in  that  it  does  not 
appear  to  definitely  express  or  convey  the 
me{\nlng  evidently  intended  by  the  Legis- 
lature,"   In  Callforula  Loan  Co.  v.  Wels,  118  I 


Cal.  489,  50  Pac.  697,  it  was  held  that  the 
word  "July,"  which  was  evidently  intended, 
should  be  read  Instead  of  "June,", which  had 
been  used  in  the  act  under  consideration. 
In  Re  Frey,  128  Pa.  593,  18  Atl.  479,  the 
word  "city"  was  inserted  instead  of  "coun- 
ty," when  the  court  wns  of  opinion  that 
"the  section  is  senseless  and  absurd  as  It  is 
written,  while  the  purpose  of  the  L^^lature 
is  perfectly  obvious  and  certain." 

While  this  rfile  is  generally  recognized, 
the  courts  in  applying  it  should  exercise  cir- 
cumspection to  avoid  any  effort  to  amend 
statutes.  The  principle  depends  upon  the 
absurdity  being  manifest  and  the  legislative 
Intent  obvious.  Here  it  is  perfectly  obvious 
that  the  purpose  of  the  Legislature  was  to 
give  the  electors  of  Dillon  county  the  oppor- 
tunity to  decide  by  an  election  whether  funds 
should  be  provided  by  issue  of  county  bonds 
for  buildings  absolutely  indispensable.  What 
public  officials  should  conduct  the  election 
was  an  entirely  subordinate  matter. 

A  statute  so  plain  and  important  in  its 
purx)ose  should  not  be  declared  Impossible 
of  execution  merely  because  as  to  a  subordi- 
nate matter — the  method  of  holding  an  elec- 
tion—the Legislature  has  used  words,  which, 
given  their  literal  meaning,  would  impose 
impossible  or  absurd  conditions.  In  such  a 
case  the  literal  meaning  of  the  words  must 
be  rejected,  and  a  meaning  assigned  to  them 
expressive  of  the  legislative  intent,  if  such 
intent  be  plainly  indicated  to  the  court  by 
consideration  of  the  entire  statute,  or  other 
statutes  on  the  same  or  similar  subjects,  and 
by  taking  into  view  all  the  related  facts  and 
conditions. 

Looking  at  the  matter  in  this  way  we  find 
that  the  General  Assembly  could  not  have 
intended  the  county  board  of  commissioners 
to  order  the  election  when  there  was  no  such 
board;  and  that  therefore  "the  said  commis- 
sioners" who  were  ordered  to  hold  the  elec- 
tion must  have  been  some  board  of  commis- 
sioners already  In  existence,  whose  general 
organization  and  duties  made  it  appropriate 
that  it  should  have  charge  of  an  election. 
Such  a  board  was  the  board  of  election  com- 
missioners already  created  imder  the  statute 
establishing  Dillon  county.  That  act  and  the 
act  providing  for  the  necessary  public  build- 
ings of  the  county  were  passed  at  the  same 
session  of  the  General  Assembly,  they  relat- 
ed to  the  same  subject,  and  therefore  should 
be  read  and  construed  as  far  as  possible  as 
one  statute.  The  former  act  had  already 
provided  that  the  board  of  election  commis- 
sioners should  hold  an  election  for  county 
officers  on  April  10,  1910.  When  the  second 
act  provided  for  an  election  on  the  question 
of  the  bond  issue,  it  was  doubtless  Intended 
that  this  should  be  one  of  the  questions  voted 
on  at  the  same  election — not  that  there 
should  be  two  Elections.  Certainly  it  is  very 
improbable  that  the  General  Assembly  meant 
that  there  should  be  two  sets  of  commission- 
ers ordering  and  conducting  two  elections  ou 
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the  same  day  with  different  machinery.  We 
think,  when  the  whole  subject  is  viewed  in 
its  entirety,  it  is  not  overstraining  the  mean- 
ing of  words  to  hold  that  the  General  As- 
sembly meant  that  the  question  of  the  bond 
issue  should  be  submitted  to  the  people  on 
the  same  day  and  by  the  same  commission- 
ers, who  were  required  to  submit  the  ques- 
tion of  the  election  of  public  officers.  There 
can  be  no  doubt  that  the  General  Assembly 
meant  further  that  the  election  should  be 
held  in  the  county  of  Dillon,  and  that  the 
qualified  electors  of  the  county  should  vote 
at  their  respective  precincts;  not  that  the 
election  should  be  confined  literally  to  the 
town  of  Dillon. 

The  election  having  been  ordered  and  held 
by  the  board  of  election  commissioners,  in 
accordance  with  the  statute  as  we  interpret 
it,  and  having  ^resulted  in  favor  of  the  issue 
of  bonds,  there  is  np  reason  why  the  county 
board  of  commissioners  should  not  turn  over 
the  bonds  to  the  relators  as  the  courthouse 
commission.  But  even  if  It  be  assumed  that 
the  statute  directed  the  election  to  be  or- 
dered and  held,  not  by  the  board  of  election 
commissioners,  but  by  some  other  board, 
that  would  not  make  the  election  as  held  a 
nullity.  It  appears  to  have  fairly  conducted, 
after  due  notice,  by  ofllcers  who  in  good 
faith  supposed  that  they  were  authorized 
to  hold  it;  and  there  was  no  protest  nor  ob- 
jection of  any  kind  by  the  voters  or  taxpay- 
ers, either  before  or  after  the  election.  Un- 
der these  circumstances  an  election  held  by 
de  tacto  officers  will  be  recognized  as  valid. 
The  authorities  so  holding  are  cited  in  Wil- 
son V.  Cox,  73  S.  C.  398,  53  S.  E.  613. 

It  is  therefore  ordered  and  adjudged  that 
a  writ  of  mandamus  issue,  requiring  the 
county  board  of  commissioners  of  Dillon 
coonty  to  issue  and  deliver  to  the  courthouse 
commission  county  bonds,  in  accordance  with 
the  provisions  of  the  statute. 


(86  S.  C.  21S) 

STATE  V.  SPRINGFIELD. 

(Supreme  Court  of  South  Carolina.     July  14, 

1910.) 

1.  (^ociNAii    Law     (§    1043*)  —  Appeal  — 

Ground  of  Erbor. 

No  other  ground  of  error  than  tliat  speci- 
fied to  the  exclusion  of  evidence  can  l>e  consid- 
ered on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  26M,  2655;  Dec  Dig.  { 
1043.*] 

2L  Criminal  Law  (|  1170*)— Harmless  Er- 
ror—Exclusion  OF  Evidence. 

Where,  in  a  homicide  case,  a  ground  of  er- 
ror to  the  exclusion  of  evidence  is  that  the  evi- 
dence was  relevant  to  show  apprehension  on 
the  part  of  the  defendant  of  violence  from  de- 
ceased, any  error  in  excluding  the  evidence  is 
harmless;  other  and  stronger  evidence  showing 
that  fact  being  admitted  without  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f  314G;    Dec  Dig.  i  1110*] 

Uydrick,  .T..  dissenting  in  part. 


Appeal  from  General  6es8ionB  Circuit 
Court  of  Greenville  County ;  Cha&  Q.  Dantz- 
ler,  Judge. 

Young  Springfield  was  convicted  of  man- 
slaughter, and  he  appeals.    Appeal  dismissed. 

Cotliran,  Dean  &  Cothran,  for  appellant 
P.  A.  Bonham,  Sol.,  for  the  State. 

GARY,  A.  J.  The  following  statement  ap- 
pears in  the  record:  "The  defendant  was  in- 
dicted, in  the  court  of  general  sessions  foi 
Greenville  county,  for  the  murder  of  his  fa- 
ther, Thomas  Springfield,  at  Greenville,  S.  C, 
on  December  30,  1908,  tried  before  Judge 
Robert  Aldrich  and  a  jury  at  Greenville  at 
September  term,  1909;  verdict,  guilty  of 
manslaughter.  Sentence,  two  years  at  bard 
labor  in  the  state  penitentiary. 

Upon  the  trial  of  the  case  the  defendant 
offered  testimony  to  show  that  shortly  be- 
fore he  shot  and  Isllled  the  deceased,  the  de- 
ceased was  In  A  drunlcen,  turbulent  humor; 
that  he  abused  and  beat  his  wife,  the  mother 
of  the  defendant;  that  he  pressed  a  hatchet 
against  her  forehead,  and  threatened  to  Icill 
her  if  she  spoke;  that  he  drew  a  gun  upon 
her,  and  threatened  to  take  her  life.  This 
testimony  was  excluded  by  the  presiding 
judge,  upon  the  ground  that  It  was  irrele- 
vant" 

The  ground  of  error  is  thus  specified:  "This 
testimony  was  competent  and  relevant  upon 
the  ground  that  the  defendant  had  interpos- 
ed a  plea  of  self-defense;  that  he  was  enti- 
tled to  prove  every  fact  and  circumstance 
connected  with  the  conduct  of  the  deceased 
occurring  shortly  before  the  fatal  encounter, 
which  was  fairly  calculated  to  create  an  ap- 
prehension for  his  own  safety ;  that  particu- 
lar acts  of  violence  were  relevant  to  show  an 
apprehension  on  the  part  of  the  defendant  of 
violence  from  the  deceased."  No  other  ground 
of  error  can  be  considered. 

Sam  Johnson,  a  witness  for  the  state,  tes- 
tified on  cross-examination,  that  he  had  seen 
the  deceased  draw  his  pistol,  and  heard  him 
threaten  to  kill  the  defendant;  that  the  de- 
ceased was  drinking  some  about  10  o'clock 
on  the  morning  of  the  difilculty ;  that  he  had 
heard  liim  threaten  Mrs.  Springfield,  his  wife, 
and  say  to  her,  with  an  oath,  "today  is  your 
last"  Mrs.  M.  E.  Springfield,  wife  of  the  de- 
ceased, was  asked  the  question:  "What  was 
his  (her  husband's)  condition  that  day,  do 
you  Imow?**  Her  answer  was:  "Drlnldng  as 
usual." 

Zed  Hall,  a  witness  for  the  defendant  testi- 
fied as  follows:  "Do  you  know  whether  or 
not  you  saw  Mr.  Springfield  take  a  drink  be- 
fore the  shooting  ?  Yes,  sir.  Who  with  ?  Biy- 
self.  ♦  •  ♦  Was  he  drinking  that  day? 
Yes.  sir.  How  long  had  you  been  with  lilm? 
Several  years.  I  asked  Mr.  Stroud,  who  tes- 
tified, if  you  advised  him  to  go  from  the  store 
up  to  the  bouse,  and  he  said  you  did.    Had 
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you  been  to  tihe  house  Just  before?  Yes,  sir. 
How  long  was  that  before  the  shooting?  Was 
an  hour  and  a  half;  something  like  that  I 
want  to  ask  you,  what  was  his  condition, 
with  reference  to  turbulence,  and  violence, 
the  frame  of  mind  which  he  was  in,  with  ref- 
erence to  turbulence  and  violence  at  that 
time?  Very  rough.  Was  it  in  consequence 
*  of  that  you  asked  Stroud  to  go  up  there? 
Yes,  sir.  Was  there  anybody  else  at  the 
store?  Yes,  sir.  You  had  been  called  to  the 
house?  Yes,  sir.  That  was  the  condition  in 
which  you  found  him  when  you  went  over 
there?  Yes,  sir.  Did  you  ever  hear  Thomas 
Springfield  threaten  the  life  of  Young?  Yes, 
sir.  Did  you  ever  see  him  do  bodily  violence 
to  him  or  bodily  harm  to  him?  I  have  seen 
him  choke  him.  How  much  did  he  choke 
him?    Choked  him  pretty  bad."    •    ♦    ♦ 

Elliot  Batson,  another  witness  for  the  de- 
fendant, thus  testified:  "I  want  you  to  state 
whether  or  not  you  ever  heard  Thomas 
Springfield  admit  that  he  had  threatened  the 
life  of  Young  Springfield?  Yes,  sir ;  I  heard 
him  say  that  he  threatened  the  life  of  Young 
Springfield,  and  said  that  he  had  reconsid- 
ered it,  and  that  it  would  be  too  bad.  That 
was  during  the  time  that  he  was  gone,  that 
he  said  'I  have  reconsidered  that'  I  says: 
*That  would  be  too  bad;  never  do  anything 
like  that'  I  says:  *Young  will  come  back 
after  awhile,'  and  he  says,  'I  will  whip  him 
for  it  if  it  takes  me  50  years.'" 

Young  Springfield,  the  defendant  testified 
as  follows:  "Did  you  know  of  the  way  your 
father  had  mistreated  and  beaten  your  moth- 
er? Yes,  sir;  been  knowing  it  for  years. 
You  heard  Mrs.  Springfield,  your  Aunt  Ella, 
talking  about  what  he  said.  What  did  you  say 
there?  I  didn't  say  what  they  said.  I  said 
that  I  was  going  for  my  gun,  that  I  might 
need  it;  I  didn't  say  anything  about  any 
killing.  Did  you  say  anything  about  your 
father  had  beaten  your  mother?  Yes,  sir. 
Where  was  your  mother  then ;  was  she  away 
from  home  then?  Yes,  sir.  Did  you  go  up 
there  while  she  was  there?  Yes,  sir.  Did 
you  advise  her  about  conditions  at  home? 
Yes,  sir.  What  was  your  father's  condition 
when  you  went  up  there?  Drunk  and  dis- 
orderly." 

The  foregoing  not  only  shows  that  testi- 
mony similar  to  that  which  was  excluded  was 
introduced  without  objection,  but  that  other 
and  stronger  testimony  was  admitted  with- 
out objection,  tending  to  show  the  hostile  at- 
titude of  the  deceased  towards  the  prisoner, 
and  rendering  it  necessary  for  the  defendant 
to  be  on  the  alert  against  attack  by  the  de- 
ceased. 

Appeal  dismissed 

HYDRICK,  J.  (concurring).  In  view  of  the 
circumstances  under  which  the  testimony  was 
excluded  I  think  the  first  exception,  which 
assigns  error  in  excluding  it  without  speci- 


fying the  purpose  for  which  it  should  have 
been  admitted,  as  the  other  exceptions  do, 
is  sufficient  to  require  the  consideration  by 
this  court  of  the  question  of  Its  relevancy 
for  any  purpose.  The  rule  that  an  exception 
must  specify  the  error  complained  of  does 
not  require  the  assignment  in  the  exception 
of  the  reasons  in  detail  why  the  matter  com- 
plained of  is  erroneous;  for  that  is  argu- 
ment, which,  in  my  opinion,  should  not  but 
too  often  does,  incumber  the  exceptions,  as  a 
result  of  a  too  rigid  construction  of  the  rule. 

The  record  shows  that  the  testimony  was 
excluded  on  the  objection  of  the  solicitor, 
without  stating  the  ground  of  his  objection; 
and  the  court  promptly  ruled  It  out  on  the 
ground  that  it  was  irrelevant.  Counsel  for 
the  defendant  were  not  requested  by  the 
court  to  show  its  relevancy,  and,  under  rule 
11  of  the  circuit  court  (33  S.  E.  vili),  it  would 
have  been  improper  for  them  to  have  attempt- 
ed to  do  so,  without  a  request  from  the  court 
Therefore,  I  think  this  court  should,  under 
the  first  exception,  consider  whether  the  tes- 
timony was  relevant;  and.  If  so,  whether  its 
exclusion  was  prejudicial. 

Under  the  plea  of  self-defense,  the  defend- 
ant had  the  right  to  introduce  any  testimony 
which  tended  to  show  that  immediately  be- 
fore the  fatal  encounter  deceased  was  in  a 
vicious  humor  not  only  towards  the  defend- 
ant himself,  but  also  toward  others,  for  that 
tended  to  throw  light  upon  the  question,  who 
was  at  fault  in  bringing  on  the  difficulty, 
which  was  of  vital  importance.  That  Is  one 
reason  for  the  admission  of  evidence  of  un- 
communicated  threats  against  the  defendant 
(State  V.  Faile,  43  S.  C.  61,  20  S.  E.  798)  and 
of  the  general  behavior  of  the  accused,  im- 
mediately before  the  difficulty,  in  such  casesw 
State  V.  Thrailkill,  71  S.  C.  140,  50  S.  E.  551 ; 
State  V.  Miller,  73  S.  O.  277,  53  S.  E.  426,  114 
Am.  St.  Rep.  S2. 

But.  in  this  case,  the  verdict  could  not  have 
been  based  on  the  finding  that  the  defendant 
was  at  fault  in  bringing  on  the  difficulty,  for 
all  the  testimony,  both  on  the  part  of  the 
state  and  of  the  defense,  pointed  beyond  all 
doubt  to  the  fact  that  the  attack  upon  the 
defendant  was  unprovoked  by  him.  For  that 
reason,  I  concur  in  affirming  the  judgment 


(86  S.  C.  352) 

HERBERT  v.  PARHAM. 

(Supreme  Court  of  South  Carolina.     Jaly  18» 

1910.) 

Masteb  and  Servant  (§  284*)  —  Bottling  — 
Danoeb  Not  Inhebent. 

Employment  in  labeling  bottles  of  beverage 
charged  with  carbonic  acid  iras  is  not  dangerous 
as  a  matter  of  law.  through  their  lilcelihood  to 
explode  while  being  handled. 

[E5d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  284.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  C.  G.  Dantzler,  Judge. 
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Action  by  James  M.  S.  Herbert  against  C. 
W.  Parham.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Huger  &  Wilbur,  for  appellant  Nathans  & 
Sinkler,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  n^llgence  of  the  defend- 
ant. The  allegations  of  the  complaint,  ma- 
terial to  the  questions  under  consideration, 
are  as  follows:  "That  on  or  about  the  10th 
•day  of  August,  1908,  the  defendant,  G.  W. 
Parham,  employed  the  plaintiff,  James  M.  S. 
Herbert,  a  youth  of  tender  years,  to  wit,  12 
years  of  age,  to  label  the  bottles  containing 
the  beverage  or  drink  called  pepsl-cola  and 
other  beverages,  which  said  employment  was 
cLangerous,  in  that,  in  the  event  the  bottles 
were  defective  in  construction,  they  were  li- 
able to  explode  after  being  charged  with  the 
6aid  beverage,  which  danger  was  well  known 
to  the  defendant,  but  unknown  to  the  plain- 
tiff. That  on  the  11th  day  of  August,  1908, 
the  first  day  after  entering  upon  said  em- 
ployment, the  defendant,  knowing  the  dan- 
gerous character  of  said  employment  afore- 
said, and  knowing  the  youth  and  inexperience 
of  said  plaintiff,  negligently,  carelessly,  and 
in  disregard  of  the  plaintifTs  safety,  furnish- 
ed to  the  plaintiff  to  be  labeled,  in  perform- 
ance of  his  duties,  a  bottle  defective  in  con- 
struction containing  said  beverage,  which  bot- 
tle, by  reason  of  its  defective  construction, 
was  unable  to  withstand  the  pressure  of  the 
gases  with  which  it  was  charged,  and,  while 
being  labeled  by  the  plaintiff,  exploded  in  his 
hands,  and  a  piece  of  glass  struck  this  plain- 
tiff in  his  left  eye,  injuring  the  same  severely 
and  seriously  impairing  his  vision." 

The  defendant  denied  the  allegations  of 
negligence,  and  set  up  the  defense  of  contrib- 
utory negligence,  in  which  it  was  alleged  that 
the  plaintiff  was  injured  "through  his  own 
misconduct,  in  willfully  striking  bottles  to- 
gether, after  being  warned  and  cautioned  not 
to  do  so."  At  the  close  of  the  plaintifiTs  tes- 
timony the  defendant  made  a  motion  for  a 
nonsuit,  on  the  following  grounds:  *'It  is  not 
proved  that  the  defendant  was  negligent  It 
Is  not  proved  that  the  bottle  was  defective  in 
construction,  nor  that  defendant  failed  to 
use  reasonable  care  in  selecting  and  furnish- 
ing said  bottle  to  the  plaintiff.  It  is  not  prov- 
ed that  the  defendant  knew  of  any  defect  in 
oonstructlon,  or  ought  to  have  known  of  any 
such  defect.  It  is  not  proved  that  defendant 
failed  to  give  any  adequate  warning,  under 
the  circumstances  of  the  case.  But,  even  if 
•defendant  had  failed  to  give  a  proper  warn- 
ing, it  is  not  proved  that  that  failure  was 
the  operating  or  proximate  cause  of  the  in> 
:Jury.  If  is  not  proved  that  the  defendant 
failed  in  any  duty  or  care.  There  is  no  evi- 
•dence  to  support  the  allegations  of  the  com- 
plaint** This  motion,  as  also  a  motion  to  di- 
rect a  verdict,  and  for  a  new  trial,  were  re- 
fused.   The  Jury  rendered  a  verdict  In  favor 


of  the  plaintiff  for  $900,  and  the  plaintiff  ap^ 
i)ealed. 

The  analysis  of  the. complaint  shows  tiiat 
the  plaintiff  relies  upon  the  following  facts 
to  establish  negligence  on  the  part  of  the  de- 
fendant: (1)  That  the  work  of  labeling  the 
bottles  was  inherently  dangerous;  (2)  that  the 
danger,  which  was  known  to  the  defendant, 
but  unknown  to  the  plaintiff,  arose  from  the 
fact  that  if  the  bottles  were  defective,  they 
were  liable  to  explode  after  being  charged; 
(3)  that  the  defendant  with  knowledge  of  the 
plaintifirs  inexperience,  negligently  furnished 
a  bottle  to  be  labeled  which  was  defective; 
but  it  is  not  alleged  that  the  defendant  had 
knowledge  of  the  defect- 

The  first  question  that  will  be  considered 
is  whether  the  labeling  of  the  bottles  was  In- 
herently dangerous.  The  plaintiff  did  not  in- 
troduce any  testimony  tending  to  prove  that 
there  was  danger,  other  than  that  arising 
from  the  bursting  of  the  bottle,  and  in  his 
testimony  he  admitted  (which  fact  we  desire 
to  emphasize)  that  the  defendant  had  warn- 
ed him  against  the  danger  of  breaking  the 
bottles  by  striking  them  together.  He  also 
testified  that  the  defendant  showed  him  how 
to  label  the  bottles.  There  is  no  doubt  that 
the  work  of  labeling  bottles  charged  with 
pepsl-cola  is  attended  with  some  danger;  but 
the  further  question  arises  whether  the  dan- 
ger is  such  as  the  law  recognizes  when  the 
action  is  based  on  negligence.  In  Minnler  v. 
Sedalia,  W.  &  S,  W.  R,  Co.,  167  Mo.  112,  66 
S.  W.  1078,  the  rule  is  thus  stated:  "Abso- 
lute safety  is  unattainable,  and  employers 
are  not  insurers.  They  are  liable  for  the 
consequences,  not  of  danger,  but  of  negli- 
gence; and  the  unbending  test  of  methods, 
machinery,  and  appliances  is  the  ordinary  us- 
age of  the  business.  No  man  is  held  by  law 
to  a  higher  degree  of  skill  than  the  fair  aver- 
age of  his  profession  or  trade;  and  the 
standard  of  due  care  is  the  conduct  of  the 
average  prudent  man." 

It  was  held  in  Brands  v.  St  Louis  Car  Co., 
213  Mo.  098,  112  S.  W.  511,  18  L.  R.  A.  (N. 
S.)  701,  that  a  master  is  not  negligent  in 
falling  to  warn  an  employ 6  of  the  danger  of 
an  explosion  of  an  emery  wheel,  at  which  he 
Is  set  to  work,  where  the  danger  of  explosion 
is  so  slight  as  to  relieve  him  of  the  charge 
of  negligence  in  furnishing  such  wheel.  The 
court  therein  uses  this  language:  '^The  sec- 
ond proposition  is  that  the  defendant  with 
actual  knowledge  that  emery  wheels  were  li- 
able to  explode,  was  negligent  in  not  warn- 
ing plaintiff  of  the  danger  incident  to  the 
working  with  emery  wheels.  But,  if  we  are 
right  that  there  was  no  negligence  on  the 
part  of  the  defendant  in  using  the  said 
straight  emery  wheel,  then  in  general  use, 
and  no  testimony  that  such  wheels  were  so 
Inherently  liable  to  break  up  as  to  require 
defendant  to  take  notice  that  they  were  dan- 
gerous, it  cannot  be  said,  we  think,  that  the 
defendant  had  actual  knowledge  that  such 
wheels  were  inherently  dangerous.    The  plain- 
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tUTs  own  testimony  demonstrates  that  he 
was  directed  how  to  work  this  machine,  and 
H  is  not  pretended  that  the  wheel  broke  on 
account  of  any  misuse  of  the  same  by  plain- 
tiff; and  hence  the  fact  that  plaintiff  was  not 
told  that  emery  wheels  did  not  explode  or 
break  in  some  instances  in  no  wise  contrib- 
uted to  cause  this  particular  one  to  break  or 
explode.  The  mere  failure  to  inform  plain- 
tiff that  emery  wheels  will  explode  at  times 
had  nothing  to  do  with  causing  this  emery 
wheel  to  explode,  and,  had  he  been  told  that 
emery  wheels  at  long  intervals  had  been 
known  to  explode,  it  could  not  in  any  manner 
have  lessened  the  likelihood  of  explosion,  in 
this  case.*' 

In  the  case  of  Melchert  v.  Smith  Brewing 
Co.,  140  Pa.  448,  21  Atl.  755,  which  was  an 
action  for  personal  injuries,  it  appeared  that 
the  plaintiff,  while  at  work  in  the  defend- 
ant's brewery,  transferring  bottled  ale  from 
shelves  into  boxes,  was  injured  by  the  break- 
ing of  a  bottle,  and  it  was  held  that  the  court 
properly  refused  to  submit  the  defendant's 
negligence  to  the  Jury.  The  court  used  this 
language  in  that  case :  **The  plaintiff  sought 
to  establish  negligence  by  the  defendant  upon 
the  theory  that  the  plaintiff  was  put  to  work 
involving  latent  dangers,  and  it  was  the  de- 
fendant's duty  to  give  the  plaintiff  warning 
of  the  danger.  The  difficulty  with  this  part 
of  the  case  Is,  If  anything,  more  serious  tlian 
the  part  we  have  been  considering.  It  cer- 
tainly cannot  be  said  that  a  service  of  mere- 
ly removing  bottles  containing  ale  from 
shelves  to  boxes  is  a  dangerous  service  in  It- 
self. In  the  ordinary  case  in  which  this  duty 
is  held  to  arise,  as  Rummel  v.  Dilworth,  etc., 
Co.,  131  Pa.  509,  19  Ati.  345,  346,  17  Am.  St 
Rep.  827,  the  employment  of  young  and  inex- 
perienced persons  to  'work  amidst  dangerous 
machinery  Is  the  subject  of  consideration,  and 
In  rare  Instances,  as  that  was,  it  is  held  that 
such  a  duty  is  imposed  upon  the  employer. 
But  that  case  Is  in  no  sense  applicable  to  the 
facts  of  this  case.  Here  the  service  was  of 
the  most  simple  and  apparently  harmless 
character,  and  the  attempt  to  prove  that 
there  was  in  point  of  fact  a  latent  danger 
was  altogether  unsuccessful.  ♦  ♦  •  This 
kind  of  liability  is  a  very  refined  one,  at  best, 
and  the  essential  fact  of  the  existence  of  the 
alleged  latent  danger  as  the  source  of  a  con- 
sequent duty  as  to  Information  must  neces- 
sarily be  clearly  established,  before  any 
charge  of  negligence  in  that  respect  can  be 
sustained." 

These  views  are  in  accord  with  our  own 
cases  of  Hicks  v.  Sumter  Mills,  39  S.  C.  39, 
17  S.  E.  509;  Gentry  v.  Railway,  66  S.  C.  256, 
44  S.  E.  728;  B3dgens  v.  Manufacturing  Co., 
69  S.  C.  529,  48  S.  E.  538;  Green  v.  Railway, 
72  S.  a  398,  52  S.  E.  451;  Green  v.  Power  Co., 
75  S.  C.  102.  55  S.  E.  125.  Having  reached 
the  conchision  that  the  labeling  of  the  bot- 


tles was  not  dangeroufir  In  the  eyes  of  tbe 
law,  it  was  error  to  refuse  the  motion  for 

nonsuit 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(86  s.  c. 

WHISONANT  V.  ATLANTA  &  OHARLOTTB 
AIR  LINE  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  1S» 

1910.) 

1.  Master  and  Servant  (I  286*)— Injuries 
TO  Servant— Questions  for  Jury. 

Where  there  was  do  direct  and  positive 
testimony  tending  to  sustain  the  allegations  of 
negligence  of  a  master^  but  there  were  facts 
and  circumstances  from  which  the  Jury  might 
properly  draw  inferences  in  favor  of  some  of 
the  acts  of  negligence  specified,  there  was  no 
error  in  refusing  motion  for  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1001;    Dec.  Dig.  fi  286.*} 

2.  Master  ano  Servant  (§  182*)— Injuries  to 
Servant— Fellow  Servants. 

Const  art  9,  |  15,  providing  that,  every 
employ^  of  any  railroad  corporation  shall  have 
the  same  rights  and  remedies  for  any  injury 
suffered  by  him,  from  the  acts  or  omissions  of 
said  corporations  or  its  employes,  allowed  by 
law  to  persons  not  employes,  when  the  injury 
results  from  the  negligence  of  a  superior  agent 
or  officer  or  of  a  person  having  a  right  to  con- 
trol or  direct  the  services  of  the  party  injured, 
applies  to  a  servant  working  as  an  assistant 
car  repairer  and  workman  about  the  yards  and 
tracks  of  a  railroad  company,  while  working 
underneath  a  defective  and  overloaded  car,  un- 
der the  directions  of  one  in  charge  of  the  re- 
pairs. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  872 ;   Dec.  Dig.  §  182.*] 


3.  Master  and  Servant  (ft  288,  289*)— In- 
juries TO  Servants-Questions  for  jury. 

Where,  in  an  action  by  a  servant  for  per- 
sonal injuries,  the  facts  were  susceptible  of 
more  than  one  inference  as  to  contributory  neg- 
ligence and  assumption  of  risk,  the  case  pre- 
sents questions  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  1068,  1089;  Dec  Dig. 
f§  288,  289.*] 

4.  Master  and  Servant  (|  217*)— Assump- 
tion or  Risk— Knowledge. 

Const  art  9,  §  15,  providing  that  knowl- 
ed^  by  an  employ^  injured  bv  defective  ma- 
chinery, ways,  or  appliances,  ''shall  be  no  de- 
fense" to  an  action  for  injury  caused  thereby, 
means  that  the  action  shall  not  be  defeated  by 
reason  of  the  servant's  knowledge,  and  it  is  not 
ground  for  nonsuit  that  the  plaintiff  operated 
voluntarily  a  defective  appliance,  after  knowl- 
edge of  its  unsafe  character. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  583;  Dec.  Dig.  f  217.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Cherokee  County;  J.  W.  De  Yose,  Judge. 

Action  by  Sallie  L.  Whisonant,  as  Admin- 
istratrix, against  the  Atlanta  &  Charlotte 
Air  Line  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Sanders  &  De  Pass,  for  appellant  N.  W. 
Hardin  and  G.  W.  Speer,  for  respondent 


«For  other  cases  see  same  topic  and  section  NUMBBU  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Inoezes. 
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GARY,  A.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  on  ac- 
count of  the  wrongful  acts  of  the  defendant, 
in  causing  the  death  of  plaintiff's  Intestate. 

The  allegations  of  the  complaint,  material 
to  the  questions   tnyolved  are   as  follows: 

'•That  on  said  day  of  January,  1907, 

and  before,  plaintiffs  said  intestate  was 
employed  by  said  lessee  company  In  and 
about  the  yard  and  tracks  of  the  defendant 
company  at  Blacksburg,  S.  C,  as  an  assist- 
ant car  repairer  and  workman,  and  was  on 
said  date  by  the  wrongful  acts,  neglect,  and 
default,  by  the  negligent,  careless,  wanton, 
and  willful  conduct  and  acts  of  the  serv- 
ants and  employes  of  the  defendant  and  de- 
fendant's lessee,  injured  so  that  he  died  on 
the day  of  January,  1907,  the  wrong- 
ful acts,  neglect,  and  default,  negligence,  and 
willfulness  being  that  on  the  said  date  a 
very  heavy  and  large  gondola  car,  which  had 
been  disabled  and  injured  seriously  In  a 
wreck  on  said  road,  in  a  collision  near  Broad 
River  bridge,  which  was  left  in  its  broken, 
defective,  and  overloaded  condition  on  the 
side  tracks  at  Blacksburg,  so  badly  overload- 
ed and  out  of  repair  that  it  was  dangerous 
to  repair  the  same  with  the  tools  and  appli- 
ances in  the  hands  of  plaintiff's  intestate, 
who  was  ordered  to  repair  same,  but  declin- 
ed to  do  so  on  account  of  its  condition,  and 
because  he  was  not  supplied  with  jacks  and 
other  tools  large  enough  to  do  the  repairs  In 
safety  and  with  due  care,  whereupon  a  fore- 
man was  sent  from  the  shops  of  said  lessee 
at  Spencer,  N.  C,  with  jacks  and  tools  that 
were  represented  to  be  sound  and  sufficient 
to  do  the  work  with  safety;  that  said  fore- 
man and  *bos8'  proceeded  to  repair  the  said 
defective  and  overloaded  car  as  foreman, 
by  constructing  a  foundation  on  insecure 
grounds,  defective  material,  and  with  incom- 
petent corkmen,  and  attempted  to  jack  up 
said  car,  for  the  purpose  of  making  said  re- 
pairs with '  jacks  that,  under  the  circum- 
stances, with  the  material  used,  were  too 
light  tor  the  work  to  be  done;  that  when 
flaid  gondola  car  was  jacked  up  for  repairs, 
plaintiff's  Intestate  was  ordered  under  said 
car  to  make  the  repairs,  and  while  he  was 
under  the  car  at  work,  on  account  of  the  de- 
fective and  insecure  foundation,  defective 
and  improper  material  used  In  jacking  up 
«aid  car,  weak  and  defective  jacks,  and  in- 
competent servants  who  were  helping  in  the 
work,  the  said  foundation,  material,  and 
lacks  suddenly  and  unexpectedly  gave  way, 
the  gondola  car  fell  upon  plaintifiTs  intestate, 
and  his  skull  was  crushed  between  parts  of 
the  car,  and  was  otherwise  injured,  from 
which  ho  died,  all  of  which  was  due  to  the 
negligent  and  willful  conduct  of  the  serv- 
.ants  in  charge  of  said  work. 

The  specific  acts  of  negligence  herein  al- 
leged are:  (a)  Insecure  foundation;  (b)  de- 
fective material  in  foundation,  and  jacking 
.up  the  injured  car;  (c)  weak,  defective,  and 
ineil^cient  jacks;    (d)  incompetent  servants; 


and  (e)  an  unsafe  place  to  work.**  The  de- 
fendant denied  all  the  allegations  of  the 
complaint,,  except  the  corporate  existence  of 
the  defendant,  and  set  up  the  defenses  of  as- 
sumption of  risk,  contributory  negligence, 
and  negligence  of  a  fellow  servant 

At  the  conclusion  of  plaintiff's  testimony, 
the  defendant  moved  for  a  nonsuit  on  the 
following  grounds:  "First,  that  there  Is  a 
total  failure  under  the  evidence  to  show  any 
negligence,  as  alleged  in  the  complaint; 
second,  that  if  there  is  any  evidence  of  neg- 
ligence the  evidence  Is  that  Mr.  Whisonant's 
negligence  combined  with  it  as  a  proximate 
cause,  and  that  he  was  guilty  of  contribu- 
tory negligence;  third,  that  if  there  was  any 
negligence  it  was  the  negligence  of  a  fellow 
servant  in  the  same  department  of  labor,  ' 
and  that  Whlsonant  assumed  the  risk  of  that; 
fourth,  that  his  injuries  were  caused  by  one 
of  the  dangers  incident  to  his  employment 
which  was  assumed  by  the  deceased." 

This  motion  was  refused,  and  at  the  con- 
clusion of  the  entire  testimony,  the  defend- 
ant made  a  motion  to  direct  a  verdict  on  the 
same  grounds,  on  which  it  had  made  a  mo- 
tion for  a  nonsuit  This  motion  was  refused. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $2,500,  and  the  defendant  ap- 
pealed. 

The  first  question  that  will  be  considered 
is  whether  there  was  error  on  the  part  of  his 
honor,  the  presiding  judge,  in  refusing  the 
motion  for  nonsuit  While  it  may  be  con- 
ceded there  was  no  direct  and  positive  testi- 
mony tending  to  sustain  the  allegations  of 
negligence,  still  there  were  facts  and  cir- 
cumstances from  which  the  jury  might  prop- 
erly have  drawn  the  inference  in  favor  of 
some  of  the  acts  of  negligence  specified  in 
the  complaint  The  rule  is  thus  stated  in 
Railroad  v.  Partlow,  14  Rich.  Law,  237  (af- 
firmed in  Dantzler  v.  Cox,  75  .8.  G.  334,  55 
S.  E.  774,  Wertz  v.  Ry.,  76  S.  C.  388,  57  8. 
E.  1&4,  and  State  v.  Rodman,  68  8.  E.  343): 
**It  may  be  that  no  one  of  the  facts  would, 
of  itself,  warrant  the  inference,  and  yet, 
when  taken  together,  they  may  produce  be- 
lief, which  is  the  object  of  all  evidence."  In 
1  GreenL  Bv.  S  51a»  ^t  is  said:  "It  is  not 
necessary  that  the  evidence  should  bear  di- 
rectly upon  the  issue.  It  is  admissible  if  it 
tends  to  prove  the  issue,  or  constitutes  a 
link  in  the  chain  of  proof;  although  alone, 
it  might  not  justify  a  verdict  in  accordance 
with  it.  All  the  circumstances  mentioned 
in  this  ground  may  be  regarded  as  links  In 
the  chain  of  proof,  from  which  the  jury 
might  deduce  the  inference  of  defendants' 
privity  and  direction,  in  the  acts  of  tres- 
pass. This  is  usually  the  case  where  an  is- 
sue   depends    on    circumstantial    evidence. 

Withoilt  undertaking  to  state  the  circum- 
stances in  detail,  we  have  reached  the  con- 
clusion that  there  was  testimony  tending  to 
prove  that  plaintiff's  intestate  was  killed 
while   assisting   Hedricks,    the   foreman  or 
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"boss,"  to  repair  the  car;  that  HedridLs  was 
bis  superior  officer  at  the  time,  and  had  the 
right  to  direct  and  control  his.  services; 
that  at  the  time  of  the  injury,  he  was  per- 
forming his  duty  under  the  directions  and 
orders  of  Hedrlcks,  and  his  death  was  the 
direct  and  proximate  result  of  such  orders; 
that  the  foundation  for  the  jacks  was  inse- 
cure, and  the  defendant,  through  Hedricks, 
its  agent,  failed  to  provide  a  safe  place  for 
Whlsoriant  to  work. 

The  next  question  for  consideration  Is 
whether  the  nonsuit  should  have  been  grant- 
ed, or  the  verdict  directed  for  the  defend- 
ant, oh  the  ground  that  the  injury  was  caus- 
ed by  the  negligence  of  a  fellow  servant. 
In  the  case  of  Hallums  v.  Ry.,  82  S.  C  299, 
64  S.  E.  147,  it  was  held  that  article  9,  § 
16,  of  the  Constitution,  providing  that  "every 
employ^  of  any  railroad  corporation,  shall 
have  the  same  rights  and  remedies,  for  any 
injury  suffered  by  him,  from  the  acts  or 
omissions  of  said  corporations  or  its  em- 
ployes, allowed  by  law  to  persons  not  em- 
ployes, when  the  injury  results  from  the  neg- 
ligence of  a  superior  agent  or  o^cer  or  of  a 
person  having  a  right  to  control  or  direct 
the  services  of  the  party  injured,"  applies  to 
a  section  hand  in  the  employment  of  a  rail- 
road corporation.  It  is  the  duty  of  the  sec- 
tion hands  to  keep  the  track  In  proper  repair, 
and  free  from  obstacles  that  might  endanger 
the  safety  of  the  trains  passing  over  it; 
such,  for  Instance,  as  the  wreckage  arising 
from  the  giving  way  of  a  defective  car. 
And,  It  was  the  duty  of  Hedricks,  and  those 
whose  services  he>  had  the  right  to  control 
and  direct,  to  repair  the  car,  in  order  that  it 
might  be  operated  safely  over  the  track. 
One  of  the  risks  of  operating  n  defective  car 
is  not  only  to  endanger  the  lives  of  the  em- 
ployes and  the  traveling  public,  but  to  In- 
jure the  track  itself.  We  are  therefore  un- 
able to  discover  any  difference  in  principle 
between  this  case  and  that  of  Hallums  v. 
Ry.,  82  S.  C.  299,  64  S.  E.  147,  and  the  rea- 
soning therein  is,  in  all  respects,  applicnble 
to  the  case  under  consideration.  See,  also, 
Rippy  V.  Ry.,  80  S.  C.  539,  61  S.  E.  976,  1010, 
21  L.  R.  A.  (N.  S.)  601,  and  note  to  Dunn  v. 
Ry.,  8  Am.  &  Eng.  Ann.  Gas.  232. 

The  last  question  to  be  considered  is 
whether  there  was  error  in  refusing  to  grant 
the  nonsuits,  or  direct  a  verdict  in  favor  of 
the  defendant,  on  the  grounds  that  the  injury 
was  caused  by  contributory  negligence  on  the 
part  of  the  plaintiff,  or  that  the  risk  was  one 
which  he  assumed.  The  facts  were  suscepti^ 
ble  of  more  than  one  Inference,  and  there- 
fore presented  a  question  for  the  jury. 
Youngblood  v.  Ry.,  60  S.  C.  9,  38  S.  E.  23?, 
86  Am.  St.  Rep.  824.  But  in  the  last-men- 
tioned case,  another  reason  is  assigned  why 
the  said  defenses  could  not  defeat  the  plain- 
tiff's right  of  recovery. 

^'Section    15,   art.  9,   of   the   Constitution, 


sets  at  reat  any  doubts  that  might  be  enter- 
tained on  this  question.  It  provides  that 
'knowledge  by  an  employe  injured  of  the 
defective  or  unsafe  character  or  condition 
of  any  machinery,  ways,  or  appliances,  shall 
be  no  defense  to  an  action  for  injury  caused 
thereby,  except  as  to  the  conductors  or  en- 
gineers. In  charge  of  dangerous  or  unsafe 
cars  pr  engines,  voluntarily  operated  by 
them.'  In  other  words,  where  an  employe 
Is  injured  while  voluntarily  operating  ma- 
chinery, after  knowledge  of  its  unsafe  con- 
dition, his  action  for  injury  caused  thereby 
shall  not  be  defeated  by  reason  of  this  fact 
The  word  'defense,'  is  not  used  In  its  tech- 
nical sense.  The  words,  'shall  be  no  defense 
to  an  action,'  are  to  be  understood  as  mean- 
ing, 'shall  not  defeat  an  action.'  The  Con- 
stitution did  not  Intend  to  deal  with  plead- 
ings, but  with  a  principle  of  law.  It  did  not 
Intend  that  a  defendant,  on  a  motion  for 
nonsuit,  should  get  the  benefit  of  a  state  of 
facts,  which  the  Constitution  declared  should 
be  no  defense  of  the  action.  The  object  of 
this  provision  was  to  take  from  a  defendant 
that  failed  to  furnish  suitable  machinery 
the  right  to  defeat  an  action  by  the  employe, 
by  showing  that  he  did  not  act  with  due 
care  In  voluntarily  operating  the  machinery, 
after  knowledge  of  its  defective  condition. 
The  only  ground  of  the  motion  for  nonsuit 
was  the  fact  that  the  plaintiff  operated  vol- 
untarily the  defective  appliances,  after  knowl- 
edge of  their  unsafe  character,  which  we 
have  shown  could  not  defeat  the  plaintiff's 
action." 

The  foregoing  disposes  of  all  questions 
argued  by  the  appellant's   attorneys. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(86  8.  C.  297) 
STATE  V.   VAN   BUREN. 

(Supreme  Court  of  South  Carolina.     July  13, 

1910.) 


1.  Criminal  Law  (§§   198,   369*)  —  Former 
Jeopardy— Acquittal— Evidence. 

Acquittal  under  an  indictment  for  practic- 
ing medicine  without  a  license  on  two  specified 
dates  by  prescribing  for  unnamed  persons  does 
not  bar  a  subsequent  indictment  for  unlawful 
practice  by  prescribing  for  and  treating  a  speci- 
fied person  on  a  specified  day  between  such 
dates,  since,  because  the  first  indictment  failed 
to  specify  the  places  of  the  offenses  and  the 
names  of  the  patients,  it  was  necessary  under 
it  to  prove  the  dates  as  alleged,  but  evidence 
of  offenses  on  those  dates  is  inadmissrble  under 
the  second  indictment. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §  385;   Dec.  Dig.  §§  198,  369.*) 

2.  Criminal  Law  <|  196*)— Former  Jsopab- 

DY. 

A  test  whether  two  indictments  charge  the 
same  offense,  as  affecting  a  plea  of  former 
jeopardy,  is  whether  the  evidence  necessary  to 
support  the  second  indictment  would  have  sus- 
tamed  a  conviction  under  the  first. 

[Ed.    Note.— For   other   cases,    see    Crimina* 
Law,  Cent.  Dig.  §  384;   Dec.  Dig.  §  196.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Appeal  from  General  Sessions  Circuit  Oonrt 
of  Richland  Connty;  Q.  B.  Prince,  Judge. 

H.  Van  Buren  was  Indicted  for  practicing 
medicine  without  a  license,  and  the  State  ap- 
peals from  a  judgment  sustaining  a  plea  of 
former  acquittal.    Reversed. 

Wade  Hampton  Ck)bb,  Sol.,  for  the  State. 
James  S.  Yerner,  for  the  respondent 

WOODS,  J.  The  defendant  was  indicted 
for  practicing  medicine  without  the  license 
required  by  statute.  The  circuit  court,  with- 
out submitting  the  issue  to  the  jury,  sustained 
the  plea  of  former  jeopardy  and  acquittal, 
and  the  state  appeals. 

The  portion  of  the  first  indictment  material 
to  the  issue  was:  "  ♦  ♦  ♦  The  jurors  of 
and  for  the  county  aforesaid.  In  the  state 
aforesaid,  upon  their  oath  present:  That  H. 
Van  Buren,  •  ♦  ♦  on  the  fifth  day  of 
NoTember,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  eight,  «  «  *  did 
practice  medicine,  in  that  he,  the  said  Van 
Buren,  did  prescribe  for  the  physical  ailment 
of  another.  ♦  •  ♦  And  ♦  •  •  that  H. 
Van  Buren,  on  the  tenth  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  eight,  ♦  •  ♦  did  practice  medi- 
cine, in  that  he,  the  said  Van  Buren,  did  pre- 
scribe for  a   physical   ailment  of  another. 

♦  ♦  •  "  On  this  indictment  the  defendant 
was  tried  and  acquitted.  The  second  indict- 
ment charged:  ♦•  •  ♦  ♦  The  jurors  of  and 
for  the  county  aforesaid,  in  the  state  afore- 
said, upon  their  oath  present  that  H.  Van 
Buren,  ♦  •  •  on  the  28th  day  of  October, 
in  the  year  of  obr  Lord  one  thousand  nine 
hundred  and  eight,  ♦  ♦  •  did  unlawfully 
practice  medicine  by  prescribing  for  the  phys- 
ical ailments  of  Mary  Crim  and  by  treating 
the  physical  ailments  of  the  said  Mary  Grim. 

•  ♦  ♦  »♦  The  statute  contemplates  that  ev- 
*ery  violation  of  its  provisions  shall  be  a  sep- 
arate offense.  The  question  is  whether  it  ap- 
peared from  the  face  of  the  indictment  that 
the  offenses  charged  were  the  same,  so  that 
an  acquittal  under  the  first  indictment  would 
be  a  bar  to  a  trial  under  the  second. 

It  will  be  observed  that  the  charge  in  the 
first  indictment  is  entirely  indefinite,  except 
as  to  the  time.  No  person  or  place  is  men- 
tioned, and  no  circumstances  or  particular 
description,  except  the  dates  of  the  alleged 
offenses.  For  this  reason  the  time  mentioned 
was  a  material  part  of  the  description  of  the 
offense,  and  it  was  necessary  to  prove  the 
dates  as  alleged.  The  court  says,  in  State  v. 
Reynolds,  48  S.  C.  384,  26  S.  B.  679:  "It  is 
well  settled  that  it  is  not  necessary  to  prove 
the  precise  day,  or  even  year,  laid  in  the  in- 
dictment, except  where  time  enters  into  the 
nature  of  the  offense,'  or  is  made  part  of  the 
description  of  it.  State  v.  Anderson,  3  Rich. 
Law,  176;    State  v.  Porter,  10  Rich.  Law, 


148 ;  State  v.  Branham,  13  S.  d  892."  The 
state,  therefore,  on  the  trial  under  this  In- 
dictment, was  limited  In  its  proof  to  show- 
ing that  the  defendant  practiced  medicine 
without  a  license  on  the  10th  day  of  October, 
1908,  and  the  5th  of  November,  1908.  This 
being  so,  it  seems  perfectly  clear  that  the  de- 
fendant was  never  tried  and  was  never  ac- 
quitted of  any  charge  except  that  of  practi- 
cing medicine  without  a  license  on  the  days 
named.  Whether  he  had  practiced  medicine 
on  other  days  in  violation  of  the  statute,  not 
being  a  question  in  issue,  could  not  have  been 
decided.  The  test  laid  down  as  useful  and 
generally  adequate,  though  not  infallible,  by 
which  it  may  be  decided  whether  two  indict- 
ments charge  the  same  offense.  Is:  "Would 
the  evidence  necessary  to  support  the  second 
indictment  have  been  sufficient  to  procure  a 
legal  conviction  upon  the  first?"  State  v. 
Glasgow,  Dud.  42 ;  State  v.  Thurston,  2  Mc- 
Mul.  395;  State  v.  Swltzer,  65  S.  O.  187,  43 
S.  E.  513 ;  State  v.  Dewees,  76  S.  C.  72,  56  S. 
E.  674. 

Apply  this  test  Obviously  evidence  neces- 
sary to  support  the  second  indictment,  charg- 
ing the  practice  of  medicine  without  a  li- 
cense by  prescribing  for  the  physical  ailments 
of  Mary  Grim  on  the  28th  day  of  October, 
1908,  could  have  been  introduced  which  would 
have  been  entirely  insufficient  to  produce 
conviction  upon  the  first  indictment;  for  no 
evidence  would  have  supported  the  first  in- 
dictment except  evidence  of  practicing  medi- 
cine on  the  days  therein  named,  while  the 
evidence  necessary  to  support  the  second  In- 
dictment could  well  have  been  of  practicing 
medicine  by  prescribing  for  Mary  Grim  on 
other  days  than  those  to  which  the  first  indict- 
ment was  confined.  The  circuit  court,  there- 
fore, erred  In  laying  down  as  a  legal  infer- 
ence that  the  second  indictment  necessarily 
charged  the  same  offense  as  the  first  On  the 
trial  upon  the  second  indictment  no  evidence 
of  practicing  medicine  without  a  license  on 
the  days  named  in  the  first  indictment  will 
be  admissible,  because  the  defendant  has  al- 
ready been  tried  for  those  alleged  offenses 
and  acquitted ;  but  he  has  not  been  tried  for 
a  like  offense  committed  at  any  other  time, 
and  therefore  the  first  trial  and  acquittal  is 
ineffectual  as  a  plea  against  the  charge  al- 
leged in  the  second  indictment  to  have  been 
committed  at  a  different  time.  This  condu- 
sion  is  in  accord  with  the  priuciple  laid  down 
in  the  cases  in  this  state  above  cited,  and 
the  precise  point  has  been  so  decided  by  other 
courts  of  high  authority.  State  v.  Blanut, 
48  Ark.  34,  2  S.  W.  190;  Gommonwealth  v. 
Hanley.  140  Mass.  457,  5  N.  B.  468 ;  People  v. 
Gault,  104  Mich.  575,  62  N.  W.  724 ;  12  Gyc 
281. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 
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A.  No;  they  have  a  block  and  they  take 
them  on  that  block,  and  ship  them  out;  it  is 
the  standard  thing.  Q.  But  the  only  differ- 
ence was  the  equipment  of  the  lenses  and 
shutters  and  the  rheostat?    A.  Yes,  sir." 

The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $73,  and  the  defendant  appealed. 

The  first  exception  is  as  follows:  "That 
his  honor  erred  in  allowing  W.  P.  Dowling, 
the  plaintiff,  to  testify  over  the  objection  of 
the  defendant,  as  to  the  contents  of  an  alleg- 
ed lost  letter,  written  subsequent  to  the  alleged 
contract,  to  establish  the  existence  of  the  con- 
tract sued  upon.  Whereas,  it  is  respectfully 
submitted,  that  under  the  provisions  of  the 
statute  of  frauds,  his  honor  should  have  held 
that  the  letter  should  have  been  produced, 
and  that  secondary  evidence  of  its  contents 
was  not  admissible  to  establish  the  existence 
and  the  production  of  a  written  memorandum 
of  the  sale,  made  at  the  time." 

This  exception  cannot  be  sustained  for  the 
following  reasons:  (1)  Oral  evidence  as  to 
the  contents  of  the  letter  was  admitted  with- 
out objection.  (2)  When  plaintiff  offered  to 
introduce  a  copy  of  the  letter  In  evidence,  the 
defendant  did  not  specify  th4  grounds,  but 
merely  interposed  a  general  objection.  This 
was  not  sufficient.  Allen  v.  Oooley,  53  S.  C. 
77,  30  S.  B.  721.  (3)  There  was  other  testi- 
mony introduced  without  objection,  sustain- 
ing the  allegations  of  the  complaint  (4)  The 
answer  of  the  defendant  not  only  failed  to 
deny,  but  admitted,  the  contract  "Having 
acknowledged  the  agreement,  the  court  con- 
siders It  such  an  assent  in  writing,  as  over- 
rules his  plea  of  the  statute  of  frauds." 
Smith  T.  Brailsford,  1  Desaus.  350. 

The  second  exception  was  withdrawn.  The 
remaining  exceptions  will  be  considered  to- 
gether and  are  as  follows :  Third.  "That  his 
honor  erred  in  refusing  to  charge  the  jury 
the  fourth  request  of  the  defendant,  to  wit: 
*The  jury  is  instructed  that  in  order  to  re- 
cover any  damages  for  an  alleged  breach  of 
contract,  the  plaintiff  must  establish  by  the 
preponderance  of  the  evidence,  if  the  con- 
tract be  for  the  sale  and  delivery  of  goods, 
wares,  and  merchandise  for  the  price  of  $50 
and  upwards,  that  the  said  contract  was  in 
writing,  or  that  the  buyer  received  part  of 
the  goods  so  sold,  or  paid  something  in  earn- 
est to  bind  the  bargain,  or  in  part  payment, 
or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  was  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized.' " 
Fourth.  "His  honor  erred  in  refusing  to 
charge  the  seventh  request  of  the  defendant 
to  wit :  *The  jury  is  instructed  that  the  mere 
fact  that  goods  are  not  st  the  time  of  mak- 
ing the  contract  in  the  condition  in  which 
they  are  to  be  delivered  does  not  take  the 
case  out  of  the  statute,  and  that  if  the  bar- 
gain be  to  deliver  certain  goods  of  a  certain 
description  at  a  future  time,  and  they  are 
not  existing  at  the  time  of  the  contract,  but 
the  seller  does  not  stipulate  to  manufacture 


them  himself,  or  a  particular  person  to  do  so, 
the  contract  is  within  the  statute.' " 

In  regard  to  the  request  mentioned  in  the 
third  of  these  exceptions,  his  honor,  the  pre- 
siding judge,  said :  "I  refuse  to  charge  you 
that,  gentlemen,  in  this  particular  case,  be- 
cause I  have  virtually  covered,  in  my  own 
language,  the  law  in  regard  to  the  statute  of 
frauds  here,  which  I  conceive  to  be  applic- 
able to  this  case."  He  refused  the  other  re- 
quest without  comment  In  his  general 
charge  the  presiding  judge  instructed  the 
jury  as  follows : 

"Now  for  the  purposes  of  this  case,  I 
charge  you,  that  in  order  to  enter  into  a 
valid  contract  for  the  purchase  of  goods,  over 
or  above  the  value  of  fifty  dollars  ($50),  that 
the  contract  is  required  by  law  to  be  in  writ- 
ing. •  •  •  Now  I  charge  you  further  that 
where  the  goods  to  be  delivered  are  to  be 
manufactured,  and  that  is  a  part  of  the  con- 
tract, that  the  goods  are  to  be  manufactured 
and  then  delivered,  that  would  take  it  out  of 
the  statute  of  frauds,  and  the  party  would  be 
entitled  to  recover  under  a  contract  of  that 
sort  ♦  ♦  ♦  So  I  charge  you  that  if  the 
machine,  described  in  this  complaint  here, 
was  to  be  manufactured  or  any  extensive 
part  of  it  was  to  be  manufactured,  out  of  the 
ordinary  run  of  machines  of  that  class,  if  the 
amount  of  work  to  be  done  on  it  was  an  mi- 
portant  item  in  the  case,  I  charge  you  that 
such  a  contract  as  that  would  not  have  to  be 
in  writing;  but  if  there  was  just  a  slight 
change  to  be  made  in  it,  it  didn*t  have  to  be 
manufactured,  such  a  slight  change  to  be  in 
the  way  of  work  and  labor  that  it  would  not 
make  an  item  in  the  cost  of  the  machine, 
why,  under  those  circumstances,  a  contract 
of  that  sort  would  have  to  be  In  writing. 
Now  you  understand,  Mr.  Foreman,  that 
where  the  goods  are  to  be  manufactured, 
where  there  is  to  be  work  and  labor  perform- 
ed on  them,  to  such  an  extent  as  to  cause 
that  labor  and  work  to  enter  considerably 
into  the  cost  and  price  of  the  goods  or  the 
machine,  if  that  was  the  contract  It  would 
not  have  to  be  in  writing,  If  the  goods  or  the 
articles  didn't  have  to  be  manufactured,  and 
yet  there  might  be  still  a  little  work  or  labor 
to  be  performed,  or  a  little  change  to  be 
made,  which  would  not  enter  into  the  cost  of 
the  articles,  then  a  contract  of  that  sort 
would  have  to  be  in  writing." 

The  ruling  of  the  circuit  judge  Is  sustained 
by  the  case  of  Bird  v.  Muhlinbrink,  1  Rich. 
Law,  ld9,  44  Am.  Dec.  247,  in  which  it  was 
held  that  the  fourteenth  section  of  the.  stat- 
ute of  frauds  extends  to  contracts  executory, 
as  well  as  to  contracts  executed,  for  the  sale 
of  goods  above  the  value  of  $50,  which  exist 
in  solido  at  the  time  of  the  contract  But  If 
the  contract  is  for  the  sale  of  goods  in  future, 
which  are  not  in  existence  at  the  time,  and 
for  work  and  labor  to  be  bestowed  upon  them 
by  the  vendor,  or  procured  at  his  expense^ 
so  as  to  make  the  work  and  labor  the  essen- 
tial consideration  of  the  contract,  it  is  not 
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witliin  the  statute  of  fraudB.  Also,  by  the 
case  of  Gadsden  v.  Lance,  McMul.  Eq.  87,  87 
Am.  Dec.  548,  in  which  it  is  said  that  ''it  is 
DOW  the  settled  rule  that  when  the  goods 
contracted  for  exist  in  solido,  and  are  capable 
of  delivery  at  the  time,  it  is  within  tlie  stat- 
ute ;  but  where  they  are  to  be  made,  or  some- 
thing is  to  be  done,  to  put  them  in  a  condi- 
tion to  be  delivered,  according  to  the  terms 
of  the  contract,  it  is  not  within  the  statute." 
It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(86  S.  C.  280) 


STATE  V.  BOYER. 


(Supreme  Court  of   South  Carolina.     July  7, 

1910.) 

1.  Chattel  Mortgages  (J  232«)— Unlawful 
Disposition  op  Property— Evidence— Con- 
roRMiTT  to  Indictment. 

Evidence  of  a  chattel  mortgage  signed  b^ 
defendant,  and  another  individually  by  a  com- 
pany and  by  defendant  as  manager,  and  another 
mortgage  signed  bv  the  company  and  by  de- 
fendant individually  and  as  treasurer,  both 
mortgages  being  given  to  secure  the  company's 
notes,  was  proper  under  an  indictment  for  dis- 
posing of  property  covered  by  chattel  mortgages, 
executed  by  defendant. 

[Bd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  487;    Dec.  Dig.  |  232.*] 

2.  Chattel  Mortgages  (§  234*)— Unlawful 
Disposition  of  Property— Instructions. 

In  a  trial  for  disposing  of  mortgaged  prod- 
ucts an  instruction  that  accused  was  guilty  if 
he  disposed  of  the  products  with  intent  to  de- 
feat the  lien,  without  the  mortgagee  bank's  con- 
sent, and  failed  to  deposit  the  proceeds,  was  not 
improper  as  conflicting  with  provisions  of  the 
mortgages  that  on  sales  with  drafts  and  bills 
of  lading  attached  the  drafts  should  be  handled 
by  the  bank  with  permission  to  apply  the  pro- 
ceeds to  the  debt,  and  that  the  mortgagor  might 
remain  in  possession,  until  default  or  attempt 
to  dispose  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  495;    Dec.  Dig.  §  234.*] 

3.  Chattel  Mortgages  (f  232*)— Unlawful 
Disposition  of  Property. 

In  a  trial  for  disposing  of  products  covered 
by  two  chattel  mortgages,  acquittal  was  not 
warranted  by  want  of  proof  of  unlawful  dis- 
position under  one  of  the  mortgages,  where 
there  was  evidence  tending  to  show  unlawful 
disposition  under  the  other. 

[E)d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  S  487 ;    Dec.  Dig.  f  232.*] 

4.  Chattel  Mortgages  (§  234*)— Unlawful 
Disposition  of  Property— Evidence. 

Under  the  evidence  in  a  trial  for  disposing 
of  mortgaged  products,  held  proper  to  refuse  to 
direct  an  acquittal. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  S  495;    Dec.  Dig.  §  234.*] 

5.  Chattel  Mortgages  <J  230*)— "Unlawful 
Disposition  of  Mortqaqkd  Goods"— Proof 
Required. 

To  constitute  an  unlawful  disposition  of 
mortgaged  goods,  they  need  not  be  taken  beyond 
the  state,  nor  with  intent  to  defeat  the  lien, 
disposal  with  notice  of  the  lien  without  the 
lienor's  written  consent  and  without  payment 
or  deposit  as  required  by  statute  being  suffi- 
cient 

(Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  I  489;    Dec  Dig.  §  230.*] 


&  Chattel  Mortgages  (|  238*)— Unlawful 
Disposition  of  Propertt—Eyidenoe— Suf- 
ficiency. 

Evidence  held  to  sustain  a  conviction  of 
unlawfully  disposing  of  mortgaged  cotton  prod- 
ucts. 

[£]d.  Note.- For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  I  494;   Dec.  Dig.  |  233.*] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Lee  County ;  T.  S.  Sease,  Judge. 

J.  R.  C.  Boyer  was  convicted  of  disposing 
of  property  under  lien,  and  he  appeals.  Af- 
firmed. 

Frank  O.  Tompkins,  for  appellant  Solici- 
tor P.  BL  Stoll  and  J.  B.  McLaughlin,  for  the 
State. 

JONES,  C  J.  The  defendant  was  convict- 
ed and  sentenced  under  an  indictment  for  dis- 
posing of  property  under  lien  in  violation  of 
section  337  of  the  Criminal  Code.  The  indict- 
ment describes  the  lien  covering  the  property 
as  ''certain  chattel  mortgages  in  favor  of  the 
Bank  of  BishopviUe  and  the  Farmer's  Loan 
&  Trust  Company,  corporations  duly  char- 
tered by  law,  made  and  duly  executed  by  J.' 
R.  C  Boyer  to  secure  the  payment  of  $5,000." 

In  support  of  this  allegation  the  court,  over 
objection,  permitted  the  state,  after  proof  of 
execution,  to  offer  in  evidence  a  chattel 
mortgage  dated  October  21,  1908,  executed 
by  W.  Newton  Smith,  individually,  and  Bish- 
opviUe Oil  Mill  company,  J.  R.  C.  Boyer, 
individually,  J.  R.  C.  Boyer,  manager,  to  the 
Bank  of  BishopviUe  to  secure  the  payment  of 
a  note  of  the  BishopviUe  OU  Mill  for  $4,000, 
payable  January  1«  1900,  on  all  the  cotton 
seed  now  on  hand  and  hereafter  purchased, 
or  otherwise  acquired  during  the  season  of 
1908-1909,  and  also  all  the  products  of  every 
kind  and  description  manufactured  there- 
from; also  another  chattel  mortgage  dated 
November  7,  1908,  executed  by  BishopvUle 
Oil  Mill,  J.  R.  C.  Boyer,  treasurer,  and  J.  R. 
C.  Boyer,  Individually,  to  the  Farmers*  Loan 
&  Trust  Company  to  secure  a  note  of  the 
BishopvUle  Oil  MUl  for  $1,000,  payable  Janu- 
ary 1,  1909,  on  "60  tons  of  good  merchantable 
cotton  seed  now  stored  in  our  seedhouse  in 
BishopvUle." 

Exception  is  taken  to  the  admission  of 
these  mortgages  in  evidence  on  the  ground 
that  they  were  not  the  same  as  charged  in 
the  indictment  This  exception  was  not 
pressed  in  argument,  and  cannot  be  sustained, 
as  the  testimony  was  responsive  to  the  in- 
dictment 

The  Bec<md  exception  alleges  ^ror  in  the 
following  portion  of  the  charge:  "Still,  if 
the  defendant,  however,  disposed  of  the 
products  of  that  mill  in  such  way  and  in  such 
manner  that  the  jury  is  convinced  that  he 
did  it  with  the  intention  to  defeat  the  pro- 
posed Hen,  then,  if  he  faUed  to  have  the 
written  consent  of  the  bank,  and  failed  to 
deposit  the  amount  here  within  10  dajrs,  then 
he  would  be  guilty  under  the  law."    The  er^ 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dis.  Key  Nfr.  Series  ft  Rep'r  Indexes 
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ror  assigned  Is  "that  said  charge  Is  In  conflict 
with  the  terms  of  the  mortgage  which  gave 
the  defendant  the  right  to  sell  or  dispose  of 
the  products  of  the  mill,  and  his  honor,  the 
presiding  judge,  should  have  charged  that  the 
said  mortgage,  covering  the  products  proved 
to  have  been  shipped  by  the  defendant,  gave 
written  consent  for  him  to  sell  and  dispose  of 
the  said  products;  the  construction  of  said 
mortgage  l)eing  a  matter  of  law  for  the  court, 
and  not  a  matter  of  fact  for  the  Jury." 

The  mortgage,  dated  October  21,  1908,  con- 
tains this  stipulation:  "It  is  agreed  that 
whenever  any  of  said  manufactured  products 
are  sold  or  disposed  of,  subject  to  drafts  with 
bills  of  lading  attached,  said  drafts  shall  be 
deposited  with  and  handled  by  the  mort- 
gagee, and  so  much  of  said  proceeds  as  may 
be  necessary  to  pay  said  note  may  be  applied 
to  the  payment  of  the  same,  as  may  be  deter- 
mined by  said  bank,  without  any  additional 
agreement  or  further  consent  on  the  part  of 
mortgagors."  No  other  stipulation  appears 
which  might  be  construed  as  a  written  con- 
sent to  sell  or  dispose  of  the  mortgaged  prop- 
erty, but  this  applies  only  to  sales  with  drafts 
and  bills  of  lading  attached,  and  it  is  not 
contended  that  in  this  case  the  sale  or  dis- 
posal was  made  in  such  manner. 

The  mortgage  of  November  7,  1908,  does 
not  contain  the  provision  last  above  quoted. 
Both  mortgages,  however,  contain  a  provi- 
sion: *'That  said  mortgagor  may  retain  pos- 
session of  said  goods  and  chattels  until  de- 
fault be  made  In  the  payment  of  the  said 
note,  but  if  the  same  is  not  paid  when  due^ 
or  if  before  the  said  note  is  due,  the  said 
mortgagor  shall  attempt  to  make  way  with 
or  remove  said  goods  and  chattels,  or  any 
part  thereof,  from  the  place  where  they  now 
are,  or  abuse  or  not  properly  care  for  said 
property,  then,  and  in  either  event,  the  said 
mortgagee,  or  its  agent,  shall  have  tbe  right, 
without  suit  or  process,  to  take  possession  of 
the  said  goods  and  chattels,  wherever  they 
may  be  found,  and  may  sell  the  same,  etc." 
Hence  it  is  manifest  this  exception  cannot  be 
sustained. 

The  third  exception  is  as  follows:  8.  In 
that  his  honor,  the  presiding  Judge,  refused 
to  charge  defendant's  first  request;  the  evi- 
dence of  Mr.  Scarborough  and  the  defendant 
showing  that  they  construed  the  mortgage  to 
give  the  defendant  the  right  to  sell  and  dis- 
pose of  the  property  so  sold  or  disposed,  and 
there  being  no  other  evidence  showing  the 
sale  or  the  disposal  of  the  cotton  seed  cov- 
ered by  the  mortgage  to  the  Farmers'  Loan  & 
Trust  Company,  the  Juiy  should  have  been 
instructed  to  bring  in  a  verdict  of  **not 
guilty." 

The  first  request  was  in  these  words:  **1. 
The  Jury  Is  Instructed  that  under  the  testi- 
mony submitted  by  the  plaintiff,  consisting  <^ 
the  four  thousand  ($4,000)  dollar  mortgage 
given  by  the  BlshopvUle  Oil  Mill  and  J.  R. 
C.  Boyer  to  the  Bank  of  Bishopville,  and  the 
evidence  of  Mr.  Scarborough,  cashier  of  said 


bank,  the  contract  embodied  In  the  mortgage 
and  explained  by  him  shows  that  it  was  not 
the  purpose  of  said  mortgagor  or  said  con- 
tract to  prevent  a  sale  or  disposal  of  the  prod- 
ucts of  the  said  mill  In  the  regular  course  of 
business,  and  no  testimony  having  been  sub- 
mitted showing  a  sale  or  disposal  of  the  >^^ 
covered  by  the  mortgage  of  the  Loan  &  Trust 
Company,  the  Jury  is  instructed  to  bring  in  a 
verdict  of  not  guilty."  For  the  purpose  of 
this  exception  it  may  be  conceded  that  there 
was  no  testimony  that  the  cotton  seed  or 
products  thereof,  covered  by  the  mortgage  to 
the  Farmers'  Loan  &  Trust  Company  were 
sold  or  disposed  of  contrary  to  statute,  but 
as  there  was  some  testimony  of  a  disposal  by 
defendant  of  the  property  covered  by  the 
mortgage  of  the  Bank  of  Bishopville,  con- 
trary to  the  provisions  of  the  statute,  it  was 
proper  to  refuse  to  direct  a  verdict  of  ac- 
quittal. 

The  testimony  of  Mr.  Scarborough  who  was 
cashier  of  the  Bank  of  Bishopville  on  this 
point  was  as  follows:  "Q.  Now,  Mr.  Scarbor- 
ough, at  the  time  you  took  this  mortgage, 
did  you  intend  that  the  Bishopville  Oil  Mill 
should  sell  these  products  after  they  were 
manufactured?  A.  Yes,  sir.  Q.  Or  did  you 
propose  that  they  should  keep  them  until 
you  got  ready  to  foreclose  that  mortgage? 
A.  We  had  no  objection  to  disposing  of  the 
property.  Q.  To  sell  these  products,  did  you 
require  a  part  of  the  money  paid  on  those 
products,  a  proportionate  amount  as  they  got 
it  in?  A.  Yes»  sir.  Q.  And  that  was  the  un- 
derstanding of  the  contract  expressed  in  this 
mortgage  that  th^  drew  on  people  for  mon- 
ey; they  must  draw  on  them  through  your 
bank,  and  you  reserved  the  right  to  keep  as 
much  as  you  thought  fair  and  apply  it  to 
their  debt?  A.  Yes,  sir.  Q.  And  you  did  not 
have  any  objection  to  their  making  a  small 
sale  or  shipment  when  they  did  not  draw 
with  bill  of  lading  attached?  A.  We  had  no 
objection,  if  it  was  not  a  very  large  amount 
Q.  You  had  no  objection  to  selling  a  rea- 
sonable amount?    A.  Yes,  sir." 

The  testimony  of  defendant  Boyer  on  this 
point  was  as  follows:  "Q.  What  had  been 
the  custom  between  you  and  Mr.  Scarbor- 
ough as  to  your  selling  products  of  the  mill 
other  than  oil?  A.  They  had  no  objection 
to  us  selling  anything  at  all.  We  sold  meal 
and  hulls,  and  oil  stuff  right  along.  Q.  Did 
he  require  you  to  return  the  money  to  him 
for  those  sales?  A.  Yes,  sir;  we  deposited 
the  drafts;  when  we  made  drafts  we  de- 
posited them  in  his  bank.  Q.  And  when  the 
draft  came  back  what  was  done  with  the 
money?  A.  He  took  out  what  money  he 
thought  was  right  in  his  Judgment  to  take 
out  and  apply  to  the  mortgage,  and  left  us  to 
take  the  balance  and  operate  with.  *  *  • 
.Q.  And  you  were  selling  right  along  the 
meal  and  hulls  to  the  farmers  here?  A.  Yes, 
sir.  Q.  And  was  expected  to  turn  that  over 
to  the  bank,  and  make  your  payments,  was 
what  they  thought  necessary?    A.  Yes,  sir. 
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*  ^  ^  Q.  This  contract  between  you  and 
Mr.  Scarborough,  was  that  construed  by 
you  all  or  understanding  to  give  you  written 
permission  to  dispose  of  the  products?  A. 
Yes,  sir;  most  certainly.  We  did  not  go  to 
him  every  time  we  wanted  to  make  a  sale. 
Q.  This  mortgage  gave  you  the  right?  A. 
Yes,  sir;  that  was  the  understanding  at  the 
time,  and  I  think  he  so  understood  it" 

The  foregoing  testimony  was  not  sufficient 
to  authorize  direction  of  verdict  The  testi- 
mony upon  which  the  state  relied  was  to 
the  effect  that  about  the  1st  of  December, 
1908,  the  defendant  shipped  from  the  Bish- 
opville  OU  Mill  at  BlshopvUle,  Lee  county, 
S.  C,  to  Cross  Hill  Mill  at  Cross  HilU  Lau- 
rens county,  S.  C,  in  two  car  load  shipments, 
GOO  sacks  of  cotton  seed  meal,  worth  $1.25 
per  sack,  and  20  tons  of  hulls,  worth  |5 
per  ton,  that  said  property  was  subject  to 
the  lien  of  the  mortgage  to  the  Bank  of 
Bishopville,  that  the  property  was  disposed 
of  without  the  written  consent  of  the  mort- 
gagee, and  defendant  failed  to  pay  the  debt 
secured  by  the  mortgage  within  10  days  aft- 
er said  disposal,  and  failed  to  deposit  the 
amount  of  the  debt  with  the  clerk  of  court 
of  common  pleas.  There  was  testimony  that 
practically  the  same  persons  were  stockhold- 
ers of  both  mills,  although  each  was  incor- 
porated, and  that  defendant  Boyer  was 
treasurer  of  both  mills  and  manager  of  the 
Bishopville  mill.  The  defendant  testified 
that  the  meal  and  hulls  were  consigned  to 
the  Cross  Hill  Mill  to  be  used  by  that  mill 
in  its  business,  and  the  money  to  be  paid  to 
the  Bishopville  Mill,  that  no  price  was  fixed 
and  no  time  was  fixed  for  payment  and  that 
no  charge  was  made  therefor  on  the  books 
of  the  Bishopville  Mill,  and  no  bill  of  lading 
with  dr^f  t  was  Issued,  as  it  was  shipped  out 
on  consignment 

It  further  appeared  that  the  Baileys  of 
Clinton,  S.  C,  had  a  mortgage  on  similar 
property  of  the  Cross  Hill  Mill,  and  when 
the  meal  and  hulls  from  the  Bishopville  Mill 
entered  the  Cross  Hill  Mill  the  Baileys  claim- 
ed that  the  property  became  subject  to  their 
mortgage,  and  declined  to  permit  its  reship- 
ment  to  the  Bishopville  Mill.  Notwithstand- 
ing instructions  from  the  Bank  of  Bishop- 
ville to  have  the  meal  and  hulls  sent  back 
to  the  Bishopville  Mill,  the  defendant  Boyer 
refused  to  carry  out  the  instruction,  giving 
as  his  reason  for  not  doing  so  that  he  had 
got  into  trouble  for  shipping  the  property 
from  the  Bishopville  Mill  and  did  not  care 
to  get  into  further  trouble.  The  result  was 
that  the  property  was  never  returned  to  the 
Bishopville  Mill  and  was  never  paid  for  by 
the  Cross  Hill  Mill,  although  disposed  of  by 
that  mill,  and  the  lien  thereon  defeated. 

The  fourth,  sixth,  and  seventh  exceptions 
allege  error  in  refusing  to  charge  that  if  the 
goods  were  not  sold,  the  removal,  in  order 
to  constitute  a  disposal,   must  be  without 


the  state,  with  the  purpose  or  necessary  ef- 
fect of  defeating  the  lien«  The  court  com* 
mitted  no  error.  As  this  case  does  not  re- 
quire a  consideration  of  the  effect  of  a  re- 
moval of  property  under  lien  beyond  the 
limits  of  the  state,  we  need  not  refer  to  the 
cases  of  State  v.  Rice,  43  S.  a  200,  20  S.  E. 
986,  and  State  v.  Haynes,  74  S.  C.  450, 55  S.  E. 
118.  The  case  presented  here  is  a  disposition 
of  property  under  a  lien  within  the  stata 
It  was  not  essential  for  the  state  to  show 
that  the  property  was  disposed  of  with  in- 
tent to  defeat  the  lien.  State  v.  Reeder,  36 
S.  C.  497,  15  S.  E.  544.  It  is  sufficient  to 
show  that  the  property  under  lien  was  sold 
or  disposed  of  by  one  with  notice  of  the 
lien,  without  the  written  consent  of  the 
lienor,  and  without  payment  or  deposit  as 
required  by  the  statute.  Nor  Is  the  case  as 
made  by  the  state  a  mere  removal  of  the 
property  under  lien  from  one  county  to  an- 
other, which  might  be  done  under  circum- 
stances not  affecting  the  lien  and  might  not 
be  in  violation  of  the  statute  (Whaley  v. 
Lawton,  57  S.  C.  264,  35  S.  E.  558),  but  tes- 
timony was  offered  from  which  a  Jury  might 
infer  a  sale  or  disposition  in  violation  of 
the  statute. 

Appellant  declines  to  argue  the  fifth  ex- 
ception. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(Si  S.  C.  280) 

TOWN  OF  BRANCHVILLE  v.  FELDER. 

(Supreme  Court  of  South  Carolina.     July  18, 

1910.) 

1.  Criminal  Law  (§  210*)  ^  Pbeliminart 
Warrant— Nbcessity. 

Where  there  is  nothing  to  indicate  that  the 
offense  was  committed  in  the  presence  of  the 
officer  who  made  the  arrest,  or  that  there  were 
such  circumstances  of  emergency  as  to  justify 
an  arrest  without  a  warrant,  defendant  was 
entitled  to  demand  that  a  warrant  be  issued  be- 
fore trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  fif  435-438;   Dec.  Dig.  §  216.*] 

2.  Criminal  Law  (§  236*)— Preliminary  Ex- 
amination—Statements  OF  Witness— Sig- 
nature. 

Defendant  may  waive  the  requirement  of 
the  statute  that  witnesses  should  sign  their 
statements. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S§  489-491 ;  Dec.  Dig.  (  236.*] 

3.  Jury  (J  25*)— Demand— Time. 

Demand  for  jury  not  made  until  the  court 
has  entered  on  the  trial  and  taken  part  of  the 
testimony  is  too  late. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  fi  156 ;   Dec.  Dig.  {  25.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County ;  G.  W.  Oage,  Judge. 

Warren  Felder  was  convicted  of  selling  liq- 
uor in  violation  of  ordinance  and  appeals. 
Reversed. 

John  J.  Jones,  for  appellant  Solicitor 
Hildebrand«  for  respondent. 


«]ror  oUier  cams  see  aam*  tople  and  section  NUMBJBR  la  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea 
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WOODS,  J.  The  defendant  was  convicted 
>before  the  mayor's  court  of  the  town  of 
Branchville  of  the  offense  of  selling  liquor  in 
violation  of  the  town  ordinance.  The  appeal 
is  from  an  order  of  the  circuit  court  affirming 
the  judgment  of  the  mayor's  court 

At  the  call  of  the  case  in  the  mayor's  court 
defendant's  counsel  demanded  that  a  warrant 
be  issued  before  trial.  The  demand  was  re- 
fused. There  is  nothing  in  the  record  to  in- 
dicate that  the  offense  was  committed  in  the 
presence  of  the  officer  who  made  the  arrest, 
or  that  there  were  such  circumstances  of 
emergency  as  to  Justify  the  officer  in  arrest- 
ing without  a  warrant.  This  being  so,  the 
defendant  was  entitled  to  demand  that  a 
warrant  be  issued  before  his  trial.  State  v. 
Sims,  16  S.  C.  486 ;  Perclval  v.  Bailey,  70  S. 
C.  T2,  49  S.  B.  T ;  State  v.  Byrd,  72  S.  C.  104, 
51  S.  E.  542.  The  exception  on  this  point 
must  be  sustained. 

It  appears  from  the  report  of  the  mayor 
that  the  defendant  expressly  waived  the  re- 
quirement of  the  statute  that  the  witnesses 
should  sign  their  statements,  and  that  the  de- 
fendant's demand  for  a  Jury  trial  was  not 
made  until  the  court  had  entered  on  the  trial 
and  taken  a  part  of  the  testimony.  Hence 
the  exceptions  on  these  points  must  be  over- 
ruled. 

Tlfe  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 


(8€  S.  C.  Ml) 

HOTTAL  V.  EKART  et  al. 

(Supreme  Court  of  South  Carolina.     July  18, 

1910.) 

Conversion  (S  1*) — Proceeds  of  Sale— Per- 
sonalty. 

The  proceeds  of  lands  sold  for  partition  be- 
come personalty  upon  distribution  under  an  or- 
der of  the  court,  and  in  the  absence  of  any  stat- 
ute directing  otherwise,  this  rule  is  applicable 
when  distribution  is  made  to  the  guardian  of 
an  infant,  though  a  different  rule  may  prevail 
where  the  court  retains  control  of  the  fund. 

[Kd.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  §§  13-15 ;   Dec.  Dig.  §  7.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Walter  H.  Hunt, 
Judge. 

Action  by  J.  K.  Hottal  as  administrator  of 
the  estate  of  Mossie  M.  Ekart,  deceased, 
against  Frank  Ekart,  Addle  Pearl  Gault,  and 
her  guardian,  B.  K.  Wingo.  From  a  Judg- 
ment of  the  circuit  court  affirming  a  Judg- 
ment of  the  probate  court  in  favor  of  de- 
fendant Ekart,  defendant  Gault  and  her 
guardian  appeal.    Affirmed. 

Simpson  &  Bomar,  for  appellants.  Nicholls 
&  NichoHs,  for  respondent 

JONES,  C.  J.  This  action  was  begun  in 
the  probate  court  of  Spartanburg  county  for 
the  settlement  and  distribution  of  the  es- 
tate of  Mossie  M.  Ekart,  deceased.    Defend- 


ant Frank  Ekart,  as  surviving  husband  of 
Mossie  M.  Ekart,  claimed  the  «itire  es- 
tate under  the  laws  of  North  Carolina.  De- 
fendant Addle  Pearl  Gault  and  her  guardian, 
defendant  B.  K.  Wingo,  claimed  that  the  es- 
tate was  divisible  under  the  laws  of  South 
Carolina,  and  that  she,  as  heir  at  law  of  her 
sister,  Mossie  M.  Ekart,  was  entitled  to  one- 
half  of  the  estate. 

This  appeal  is  from  the  Judgment  of  Hon. 
Walter  H.  Hunt,  special  Judge,  affirming  the 
Judgment  of  the  probate  court,  holding  that 
the  estate  was  personal  property  and  should 
be  distributed  according  to  the  law  of  North 
Carolina,  and  that  defendant  Frank  Ekart, 
the  husband,  was  entitled  to  the  whole  estate^ 
after  paying  costs  of  administration  and  cer- 
tain debts. 

The  statute  of  North  Carolina  (Revisal 
1908,  §  4)  introduced  in  evidence  is  as  fol- 
lows :  "Husband,  on  wife's  estate ;  his  Inter- 
est therein.  If  any  married  woman  shall  die 
wholly  or  partially  Intestate,  the  surviving 
husband  shall  be  entitled  to  administer  on 
her  personal  estate,  and  shall  hold  the  same, 
subject  to  the  claims  of  her  creditors  and 
others  having  rightful  demands  against  her» 
to  his  own  use,  except  as  hereinafter  pro- 
vided. If  the  husband  shall  die  after  his 
wife,  but  before  administering,  his  executor 
or  administrator  or  assignee  shall  receive  the 
personal  property  of  the  said  wife,  as  a  part 
of  the  estate  of  die  husband,  subject  as  afore- 
said, and  except  as  provided  by  law." 

'Mbssie  M.  Ekart  was  a  minor  residing  in 
North  Carolina  at  the  time  of  her  death  on 
September  6,  1907,  or  1908,  intestate,  leaving 
no  children,  leaving  surviving  husband,  Frank 
Ekart,  and  her  sister.  Addle  Pearl  Gault,  a 
minor  residing  in  Spartanburg  county,  S.  C. 
PlaintifiT  became  administrator  de  bonis  non 
of  estate  of  Mossie  M.  Ekart  in  April,  1909; 
B.  K.  Wingo  became  guardian  of  Mossie  M. 
Ekart  and  Addle  Pearl  Gault,  and  on  Novem- 
ber 17,  1902,  as  such,  received  the  proceeds 
of  certain  real  estate  belonging  to  the  estate 
of  their  mother,  Sarah  Ann  Gault,  in  Spar- 
tanburg county,  which  had  been  sold  for  par- 
tition and  division,  under  an  order  of  Judge 
Buchanan,  dated  September  22,  1902,  requir- 
ing the  master  to  pay  the  balance  of  the  pro- 
ceeds of  the  sale  of  the  land,  after  charges, 
commissions,  and  costs,  to  the  guardian  of 
said  Mossie  and  Addle  or  to  the  parties  them- 
selves, upon  their  reaching  their  majority. 

The  appeal  depends  upon  the  question 
whether  the  proceeds  of  real  estate  became 
personalty  when  paid  over  to  the  gruardlan 
Wingo  under  the  order  of  the  court  We 
think  the  proceeds  of  lands  sold  for  partition 
became  personalty  upon  distribution  under 
the  order  of  the  court  The  purpose  of  such 
a  proceeding  is  to  change  land  into  money, 
and  when  distribution  is  made  in  money  the 
distributees  hold  money,  not  land.  This  Is 
undoubtedly  true  as  to  adults  and,  in  the 
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absence  of  any  statute  directing  otherwise, 
there  Is  no  good  reason  to  have  a  different 
rule  when  distribution  is  made  to  the  guard- 
ian of  an  infant. 

This  result  was  recognized  In  Major  v. 
Hunt,  64  S.  G.  102,  41  S.  E.  818,  where  the 
court  said:  **If  the  order  of  sale  had  con- 
tained a  provision  that  the  proceeds  of  sale 
when  paid  Into  court  should  be  delivered  to 
the  infant  or  her  guardian,  it  might  be  con- 
tended with  effect  that  this  would  manifest 
an  intention  to  convert  the  realty  in  all 
events  into  personalty,  and  that  equity  which 
considers  that  as  dbne  which  should  have 
been  done  would  stamp  the  proceeds  with  the 
Impress  of  personalty.**  A  different  rule  may 
prevail  where  the  court  retains  control  of 
the  fund-  Ex  parte  John  W.  Mobley,  2  Rich. 
Eq.  56 ;  Major  v.  Hunt,  64  S.  O.  97,  41  S.  E. 
816. 

This  fund  in  the  hands  of  the  guardian  be- 
ing personal  estate  of  Mossie  M.  Ekart,  dom- 
iciled in  North  Carolina,  upon  her  death  in- 
testate, became  the  property  of  her  surviving 
husband,  subject  to  the  conditions  of  the 
statute. 

We  do  not  construe  the  statute  as  making 
the  right  of  the  husband  to  succeed  to  the 
wife's  personal  estate  depend  upon  the  hus- 
band becoming  administrator  thereof.  He  is 
given  the  right  to  administer,  but  is  not  com- 
pelled to  do  so.  It  is  sufficient  if  there  be  ad- 
ministration by  another,  as  in  this  case.  No 
decision  of  the  Supreme  Court  of  North  Caro- 
lina giving  a  contrary  construction  was  in- 
troduced in  evidence,  or  even  cited  in  argu- 
ment. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(86  S.  C  800/ 

HUTCHISON  V.  YORK  COUNTY  et  al. 

(Supreme  Court  of  South  Carolina.     July  20, 

1910.) 

1.  Injunction  (f  144*)— Temporabt  Injunc- 
tion. 

While  on  the  application  for  a  temporary 
injunction,  the  case  is  not  tried  upon  its  merits, 
it  is  incumbent  upon  plaintiff  to  make  out  a 
prima  fade  showing  that  a  temporary  injunc- 
tion is  reasonably  essential  to  protect  his  rights, 
and  a  temporary  injunction  does  not  follow  au- 
tomatically when  a  complaint  states  a  cause  of 
action. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  fi  316;   Dec.  Dig.  fi  144.*] 

2.  Appeal  ANn  Ebrob  (§  840*)— Review  of 
Constitutional  Questions  --  Tempobaby 
Injunction— Heabing. 

In  proceedings  to  obtain  a  temporary  in- 
junction where  plaintiff's  prima  facie  case  de- 
pends upon  allegations  that  a  statute  is  uncon- 
stitutional, the  judge  hearing  the  application 
mnst  consider  that  matter  in  determining  the 
reasonable  necessity  for  a  temporary  injunction, 
and  the  question  is  one  of  law  with  the  pre- 
sumption in  favor  of  the  validitv  of  the  stat- 
ute, and  in  order  to  reverse  the  refusal  of  a  tem- 
porary injunction  in  a  case  where  the  court  has 


held  the  law  valid,  the  oonstltutiona]  question 
must  be  reviewed. 

[Bid.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  S  3305 ;   Dec  Dig.  $  840.*] 

3.  Eminent  Domain  (f  274*)— Bestbaininq 
Action  of  County  Authobities— Condem- 
nation OF  Land  fob  Countt  RoaD. 

Civ.  Code  1902,  §  1343,  and  Act  Feb.  26, 
1902  (23  St.  at  Large,  p.  998),  authorize  the 
county  board  of  commissioners  to  open  new  pub- 
lic roads  or  change  the  location  of  old  ones, 
where  such  diange  would  be  for  the  material  in- 
terests of  the  traveling  public,  and  authorize 
them  to  condemn  the  land  therefor.  A  com- 
plain t^  in  an  action  to  restrain  the  county  au- 
thorities from  condemning  land  for  a  public 
highway  through  plaintifiTs  plantation,  alleged 
that  there  already  existed  a  public  highway  ex- 
tending through  plaintiff's  plantation  connecting 
the  same  communities  that  are  proposed  to  be 
connected  by  the  new  highway,  *^which  present 
highway  according  to  the  best  knowledge,  in- 
formation, and  belief  of  plaintiff,  is  as  conven- 
ient and  affords  as  cAiort  a  route  to  tiie  travel-  ' 
ing  public  of  the  neighborhood  as  would  this 
proposed  new  road,"  and  plaintiff's  amended 
complaint  alleged  that  "according  to  her  best 
knowledge  and  l»elief,  it  is  entirely  practicable 
to  make  the  said  established  highway  into  a 
highly  improved  and  wholly  efficient  highway,  at 
very  slightly,  if  any,  greater  expense  to  the 
county  than  will  be  required  for  the  opening 
and  establishing  of  said  pro];>osed  new  highway, 
and  she  charges  that  there  is  no  necessity  for 
such  new  highway."  There  was  no  allegation 
showing  abuse  of  discretion,  bad  faith,  or  op- 
pression, and  there  was  nothing  to  show  that 
the  commissioners  did  not  in  good  faith  consid- 
er and  determine  the  matter  with  a  view  to  the 
material  interests  of  the  general  traveling  pub- 
lic, nor  was  there  anything  to  show  that  the 
laying  out  and  constructing  of  the  new  road 
would  entail  irreparable  damage  to  plaintiff's 
land.  Held,  that  the  statute  confides  the  matter 
of  determining  the  necessity  for  the  new  road 
to  the  judgment  and  discretion  of  the  commis- 
sioners, and  an  injunction  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  753,   705-768;    Dec.  Dig. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;   Ernest  Moore,  Special  Judge. 

Kate  J.  Hutchison  brought  action  to  re- 
strain York  County,  Clem  F.  Gordon  as  Su- 
pervisor, and  others,  from  vacating  a  public 
highway  through  her  plantation  and  from 
taking  land  for  the  purpose  of  establishing 
a  new  and  different  highway.  Injunction 
refused,  and  plaintiff  appeals.    Affirmed. 

Wm.  J.  Cherry,  for  appellant.  W.  B.  Wil- 
son, Jr.,  for  respondent. 

JONES,  O.  J.  The  Judgment  of  the  circuit 
court  herewith  reported,  together  with  the 
exceptions  thereto,  should  be  affirmed  for 
the  reasons  therein  stated. 

While  the  Judge  hearing  the  application 
does  not  try  the  case  upon  its  merits,  it  Is 
incum;bent  upon  plaintiff  to  make  out  a 
prima  facie  case  that  temporary  injunction 
is  reasonably  essential  to  protect  his  rights. 
Temporary  injunction  does  not  follow  auto- 
matically when  the  complaint  states  a  cause 
of  action.  Northrop  v.  Simpson,  69  S.  C.  554. 
48  S.  E.  613;    Marion  Company  v.  Tilghman 
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Co.,  75  8.  €.  221,  56  S.  E.  337;  Crawford  t. 
Lumber  Corporation,  77  S.  O.  88,  67  S.  B. 
670.  If  plaintUTfl  prima  facie  case  depends 
upon  allegations  that  a  statute  is  unconsti- 
tutional, the  judge  hearing  the  application 
must  consider  that  matter  in  determining 
the  reasonable  necessity  for  temporary  in- 
Junctlon»  and  If  he  holds  the  statute  valid, 
the  necessity  is  not  made  to  appear.  The 
question  is  one  of  law,  in  which  the  pre- 
sumption iB  in  favor  of  the  validity  of  the 
statute.  In  order  to  reverse  the  refusal  of 
temporary  injunction  in  such  a  case,  this 
court  must  review  the  constitutional  ques- 
tion. 

In  Riley  v.  Union  Station  Co.,  67  S.  C.  84, 
45  S.  B.  149,  the  judge  hearing  the  appli- 
cation for  Injunction  did  not  consider  the 
constitutional  question;  hence  there  was  no 
basis  for  a  review  of  that  matter  by  this 
court,  but  in  that  case  the  circuit  judge  held 
that  there  was  no  prima  facie  showing  that 
the  lands  proposed  to  be  condemned  were 
not  necessary  for  the  construction  of  the 
proposed  Union  Station,  and  this  court  re- 
versed the  order  of  refusal  upon  the  grounds: 
1.  Because  the  statute  did  not  furnish  an 
adequate  remedy  when  the  rigfit  to  condemn 
was  in  issue.  2.  Because  the  allegations  of 
the  fact  made  a  prima  facie  case  showing 
that  injunction  was  necessary  to  preserve 
plaintiff's  rights. 

In  «that  case  there  were  allegations  show- 
ing that  the  taking  of  the  proposed  land 
would  prevent  plaintiff  from  further  use 
and  occupation  of  her  home,  and  would  de- 
stroy an  established  industry  and  business 
thereon,  to  her  irreparable  Injury,  and  that 
the  taking  of  the  property  was  not  neces- 
sary, but  oppressive.  After  trial  upon  the 
merits,  Riley  v.  Union  Station  was  again 
appealed  to  this  court  (71  S.  C.  482,  51  S.  B. 
498,  110  Am.  St  Rep.  579),  and  this  court 
held  "that  the  grantee  of  the  power  to  con- 
demn must  not  abuse  the  discretion  con- 
fided by  the  Legislature  and  spoliate  private 
property  by  taking  for  pretended  public  use 
more  than  a  reasonable  necessity  requires. 
We  find  no  abuse  of  discretion  or  bad  faith 
in  defendant's  proposal  to  condemn  plain- 
tiff's property,  and  the  general  rule  is  that 
If  there  be  no  bad  faith  or  abuse  of  discre- 
tion on  the  part  of  the  grantee  in  the  matter 
of  location,  his  discretion  will  not  be  inter- 
fered with." 

From  this  it  appears  that  in  order  to  pre- 
vent a  mere  quasi  public  corporation,  or- 
ganized for  private  gain,  authorized  by  law 
to  condemn  land,  from  proceeding  to  con- 
demn what  it  decides  to  be  necessary,  it 
must  be  shown  that  there  was  abuse  of  dis- 
cretion or  bad  faith  in  the  location  and  se- 
lection of  property  to  be  condemned.  But 
we  are  dealing  now  with  a  strictly  public 
corporation  which  seeks  merely  an  easement 
over  plaintiff's  land  for  strictly  public  use. 
The  danger  of  oppression  or  spoliation  of 
private  property  for  gain  is  very  slight,  if 


any.  Hence  there  is  greater  reason  in  this 
case  to  require  a  showing  that  the  public 
oflicers  are  about  to  abuse  their  discretion 
or  act  in  bad  faith,  or  oppressively,  in  chan- 
ging the  location  of  the  old  road. 

The  statute,  section  1343,  Civ.  Code  1902, 
as  well  as  Act  Feb.  26,  1902  (23  St  at  Large, 
p.  998),  authorizes  the  county  board  of  comr 
missloners  to  ''open  new  public  roads  and 
widen  or  change  the  location  of  old  public 
roads  where,  in  their  judgment,  such  change 
would  be  for  the  material  interests  of  the 
traveling  public  They  may  obtain  the  right 
of  way  by  gift  or  purchase,  or  they  may 
condemn  the  land  therefor  and  assess  the 
compensation  and  damages  therefor  as  here- 
inafter provided."  The  statute  thus  plainly 
confides  the  matter  of  determining  the  neces- 
sity for  the  new  road  or  alteration  of  the 
old  road  to  the  judgment  and  discretion  of 
the  commissioners,  and  the  complaint  shows 
that  the  commissioners  have  determined  that 
the  proposed  change  in  the  old  road  will  be 
material  for  the  interests  of  the  traveling 
public. 

The  original  and  amended  complaint  con- 
tained this  allegation  that  might  be  regarded 
as  having  some  bearing:  "That  there  is  at 
present,  and  has  been  for  a  number  of  years, 
a  public  highway  extending  through  plain- 
tiff's said  plantation,  connecting  the  same 
communities  that  are  proposed  to  be  con- 
nected by  the  said  proposed  highway,  which 
present  highway,  according  to  the  best 
knowledge,  information,  and  belief  of  plain- 
tiff, is  as  convenient  and  affords  as  short  a 
route  to  the  traveling  public  of  the  neigh- 
borhood as 'would  this  proposed  new  road." 
The  amended  complaint  contains  this  addi- 
tional allegation:  "That,  according  to  her 
best  knowledge  and  belief,'  it  is  entirely 
practicable  to  make  the  said  established 
highway  into  a  highly  improved  and  wholly 
efficient  highway  at  very  slightly,  if  any, 
greater  expense  to  the  county  than  will  be 
required  for  the  opening  and  establishing  of 
said  proposed  new  highway,  and  she  charges 
that  there  is  no  necessity  for  such  new  high- 
way." 

There  is  no  allegation  showing  abuse  of 
discretion,  bad  faith,  or  oppression.  It  is 
greatly  in  favor  of  the  new  road  that  it 
may  be  opened  and  established  at  an  ex- 
pense not  exceeding  what  would  be  neces- 
sary to  repair  and  Improve  the  old  road,  and 
it  may  well  be  inferred  that  the  future  cost 
of  maintenance  would  be  greatly  in  favor  of 
the  new  road,  and  it  may  be  that  the  new 
road  would  be  safer  than  the  old.  Moreover, 
the  commissioners  are  to  consider  what  is 
the  material  interest  of  the  "traveling  public," 
a  much  broader  scope  than  the  "traveling 
public  of  the  neighborhood,"  to  which  the 
allegation  of  the  complaint  to  confined. 
There  -to  nothing  to  show  that  the  commis- 
sioners did  not  in  good  faith  consider  and 
determine  the  matter  with  a  view  to  the 
material  interests  of  the  traveling  public,  as 
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required  by  the  statute.  Furthermore,  there 
Is  nothing  in  the  complaint  to  show  that  the 
mere  work  of  laying  out  and  constructing 
the  new  road  would  entail  irreparable  dam- 
age to  plaintiff's  land,  and  if,  on  the  trial  of 
the  case  on  its  merits,  the  court  should  en- 
Join  the  new  and  restore  the  old  road,  for  all 
that  appears  plaintiff  would  be  restored  to 
her  alleged  rights;  the  loss  of  construction, 
etc.,  falling  upon  the  county.  Northrop  v. 
Simpson,  09  S.  C.  554,  48  S.  B.  613. 

The  exceptions  should  be  overruled,  and 
the  order  of  the  circuit  Judge  affirmed. 


(134  Ga.  886) 

RAGAN,   MALONE  &  00.  ▼.  TAFF. 
(Supreme  Court  of  Georgia.     July  15,  1910.) 

(Syllahui  hy  the  Court.) 

Homestead  (11  170,  175*)— WaivkBt-Gbnebai^ 
Waiveb— Effect. 

A  general  waiver  of  homestead  only  oper- 
ates in  favor  of  the  specific  liability  referred 
to  in  the  waiver  or  obligation  containing  the 
waiver.  Such  waiver  may  be  stated  in  the  con- 
tract of  indebtedness,  or  contemporaneously 
therewith  or  subsequently  thereto  in  a  separate 
paper.  But  a  waiver  of  all  homestead  rights,  in 
an  application  for  a  general  line  of  credit,  is  not 
effectual  to  bar  the  debtor's  right  to  homestead 
as  against  a  debt  thereafter  contracted. 

[Ed.  Note.—For  other  cases,  see  Homestead, 
Cent.  Dig.  S  336;  Dec  Dig.  §§  170,  175.*] 

Holden,  J.,  dissenting 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  A.  M.  Foute,  Judge. 

In  an  action  against  J.  0.  Taff,  Ragan,  Ma- 
lone  A  Go.  sou^sht  to  intervene.  From  an 
order  dismissing  intervention,  they  bring  er- 
ror.   Affirmed. 

The  firm  of  Taff  &  Conyers  were  adjudg- 
ed involuntary  bankrupts,  and  J.  C.  Taff, 
a  member  of  the  firm,  applied  In  the  United 
States  court  for  the  exemption  of  certain 
property  as  a  homestead.  Certain  creditors 
filed  their  suit  in  the  superior  court  of  Bar- 
tow county,  alleging  that  they  were  cred- 
itors of  the  bankrupt,  that  their  Indebtedness 
was  evidenced  by  notes  containing  a  waiver 
of  homestead,  and  that  they  liad  not  proved 
their  claims  In  the  bankrupt  court ;  and  they 
prayed  the  appointment  of  a  receiver  to  take 
charge  of  the  property  of  the  bankrupt, 
which  he  was  seeking  to  have  set  apart  for 
a  homestead,  and  that  the  same  be  sold  and 
the  proceeds  distributed  among  the  complain- 
ing creditors.  To  this  petition  Ragan,  Ma- 
lone  &  Co.  filed  an  intervention,  in  which 
they  alleged:  On  March  20,  1907,  the  firm 
of  Taff  &  Conyers,  of  which  J.  C.  Taff  was 
a  oiember,  made  a  statement  to  them  of 
their  financial  condition,  for  the  purpose  of 
obtaining  credit,  which  contained  the  follow- 
ing provision:  "In  consideration  of  credit 
extended  and  to  be  extended  on  the  faith 
of  my  (or  our)  solvency  as  shown  by  this 
statement,  I  (or  we)  hereby  waive  and  re- 


nounce for  myself  (or  onrselves)  and  family 
any  and  all  homestead  exemption  rights  un- 
der the  laws  of  the  United  States,  or  of  any 
state,  as  against  the  payment  of  any  indebt- 
edness now  owing  or  hereafter  existing  In 
favor  of  the  said  Ragan,  Malone  &  Co. ;  and 
this  waiver  shall  apply  to  all  property 
now  owned  or  hereafter  acquired  by  the  un- 
dersigned." Thereafter,  on  September  9th, 
they  sold  to  Taff  &  Conyers  a  certain  quan- 
tity of  goods  amounting  to  $767.6Q,  upon 
which  account,  after  applying  all  credits, 
there  was  due  $632.12  principal.  Prior  to 
the  giving  of  the  statement  by  Taff  &  Con- 
yers, in  the  years  1905  and  1906,  J.  C.  Taff 
had  executed  to  them  similar  statements 
upon  which  they,  extended  him  credit.  They 
prayed  that  they  be  allowed  to  intervene  and 
participate  In  the  fund  derived  from  the  sale 
of  the  goods  sought  to  be  exempted  by  the 
bankrupt  A  demurrer  was  Interposed,  on 
the  ground  that  under  the  facts  alleged  J.  C. 
Taff  had  not  waived  his  right  to  a  home- 
stead in  favor  of  interveners.  The  court  dis- 
missed the  intervention,  and  the  interveners 
excepted. 

Paul  F.  Akin,  for  plaintiffs  in  error.  J.  M. 
Neel,  O.  T.  Peeples,  and  Thos.  W.  &  Watt  H. 
Milner,  tor  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  constitutional  and  statutory 
rights  of  homestead  and  exemption  are  in- 
tended to  reserve  to  a  debtor,  for  a  limited 
time,  the  use  and  enjoyment  of  a  certain 
amount  of  his  property  from  the  processes 
of  his  creditors.  It  may  not  be  necessary 
that  an  applicant  for  a  homestead  be  a 
debtor;  yet,  as  the  homestead  exemption 
only  serves  as  a  barrier  against  creditors,  it 
is  hardly  supposable  that  one  who  does  not 
owe  any  debt  will  ever  apply  for  an  exemp- 
tion or  homestead  In  his  property.  In  mak- 
ing provision  for  notice  to  creditors,  both  the 
Constitution  and  statutes  contemplate  that 
the  applicant  is  In  debt  and  is  seeking  pro- 
tection from  his  creditors.  Under  the  Consti- 
tution of  1868  the  debtor  could  make  a  spe 
clal  waiver,  but  was  not  allowed  to  defeat 
his  right  of  homestead  by  a  general  waiver. 
A  general  waiver  was  pronounced  void,  as 
being  opposed  to  public  policy,  in  Stafford 
V.  Elliott,  69  Ga.  837.  The  Constitution  of 
1877  (Civ.  Code,  f  5914)  declares  that  "the 
debtor  shall  have  power  to  waive  or  re- 
nounce in  writing  his  right  to  the  benefit  of 
the  exemption  provided  for,'*  except  $3(X)  of 
household  and  kitchen  furniture  and  provi- 
sions. It  is  further  provided  in  this  Consti- 
tution (Civ.  Code,  §  6916)  that  the  "debtor" 
shall  have  authority  to  waive  the  benefit  of 
the  exemption  known  as  the  short  homestead. 
The  General  Assembly  at  its  first  session  aft- 
er the  promulgation  of  the  Constitution  en- 
acted that  "any  debtor  may,  except  as  to 


*For  other  casei  see  same  topic  and  Motion  NVMBBR  in  Doe.  Dig.  A  Am.  Dig.  Key  No.  Sorloo  Ik  Rep'r  Indexei 
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wearing  apparel  aod  three  hundred  dollars 
worth  of  honsehold^and  kitchen  furniture, 
and  provisions,  waive  or  renounce  his  right 
to  the  benefit  of  the  exemption  provided  for 
by  the  Constitution  and  laws  of  this  state, 
by  a  waiver,  either  general  or  specific.  In 
writing,  simply  stating  that  he  does  so  waive 
or  renounce  such  right,  which  waiver  may 
be  stated  In  the  contract  of  Indebtedness,  or 
contemporaneously  therewith  or  subsequent- 
ly thereto  In  a  separate  paper."    Civ.  Code, 
f  2863.    It  will  thus  be  seen,  from  the  object 
and  purpose  of  the  homestead  and  exemption 
allowance,  as  well  as  from  the  phraseology 
of  the  organic  and  statute  law,  It  Is  essen- 
tial that  the  relation  of  creditor  and  debtor 
shall  subsist  before  a  valid  waiver  of  home- 
stead shall  be  effective.    A  mere  written  dec- 
laration to  the  public,  or  to  one  not  a  cred- 
itor,  that  the  declarant  waives  all  benefit 
to  the  homestead  laws,  would  be  no  more  ef- 
fectual to  deprive  him  of  afterwards  chan- 
ging his  mind  than  If  the  renunciation  was 
of  any  other   law  designed   for  Individual 
protection  and   benefit,   such  as  the  usury 
law,  the  statute  of  limitations,  and  the  like. 
Such  a  renunciation  would  be  purely  vol- 
untary.   In  order  to  bind  the  debtor  by  the 
waiver,  he  must  either  have  Incurred  the 
debt  or  contracted  for  It  at  the  time  of  the 
waiver.    Suppose  a  debtor  gave  his  note  to 
his  creditor,  and  In  the  note  he  renounced 
his   right  of  homestead  generally,   without 
reference  to  the  particular  debt  evidenced  by 
the  note;    can  any  one  contend,  should  the 
maker  subsequently  become  indebted  to  the 
payee  upon  a  distinct  matter,  that  the  home- 
stead  waiver  In   the  note  would   bar  the 
debtor  of  his  right  to  a  homestead  as  against 
the  subsequent  debt?    We  think  not    We  do 
not  mean  to  say  that  the  debtor  must  have 
received  the  entire  consideration  of  the  debt 
before  he  can  waive  his  right  of  homestead, 
but  only  that  the  relation  of  debtor  and 
creditor  with  respect  to  a  specific  debt  must 
exist   between   the  parties   before  one  can 
lold  the  other  bound  by  his  waiver.    To  11- 
ustrate:     If  a  customer  arrange  with  his 
merchant  that  the  latter  shall  sell  to  him  a 
certain  amount  of  goods,  and  give  his  obliga- 
tion therefor,  containing  a  waiver  of  home- 
stead, such  waiver  would  prevent  the  custom- 
er from  asserting  against  his  contract  with 
the  merchant  a  homestead  subsequently  set 
aside,  though  the  goods  were  furnished  un- 
der such  contract  after  the  execution  of  the 
waiver.     The  case  at  bar  is  not  like  this 
illustration.     Here  a  retail  merchant  gave 
to  a  wholesale  merchant  a  statement  of  his 
financial  condition  which  contained  a  general 
waiver  and  renunciation  of  his  homestead 
rights.     The  retail  merchant  did  not  order 
the  goods  at  the  time  he  gave  this  state- 
Tient,  nor  did  the  wholesale  merchant  con- 
tract  at  that  time  to  sell  him  any  goods. 
There  was  absolutely  no  privity  of  contract 


between  them.  The  goods  were  told  six 
months  thereafter  on  open  account,  and  we 
do  not  think  the  homestead  waiver  in  the 
statement  prepared  for  credit  barred  the  re- 
tall  merchant  from  applying  for  a  home- 
stead as  against  debts  subsequently  con- 
tracted. 

Judgment  afiSrmed.    All  the  Justices  con- 
cur except 

HOLDEN,  J.  (dissenting).  Taflf  &  Oonyers 
made  to  Ragan,  Malone  &  Co.  a  statement  of 
their  financial  condition,  wherein  it  was  stip- 
ulated, according  to  the  proper  construction 
of  the  statement,  that  they  waived  and  re- 
nounced any  and  all  homestead  and  exemp- 
tion rights  as  to  any  debt  they  might  create 
in  favor  of  Ragan,  Malone  &  Co.,  by  reason 
of  the  latter  extending  credit  to  them  on  the 
faith  of  such  statement  Ragan,  Malone  & 
Co.  afterwards  extended  credit  to  TaflC  A 
Conyers  on  the  faith  of  such  statement,  and 
the  waiver  in  the  statement  was  valid  as 
against  the  debt  thus  created.  It  is  true 
that  the  relation  of  debtor  and  creditor  did 
not  exist  between  the  parties  until  Ragan, 
Malone  &  Co.  sold  the  goods  to  Taff  &  Con- 
yers. When  the  goods  were  sold  on  the  talth 
of  the  statement,  the  stipulations  therein 
became  a  part  of  the  contract,  and,  as  far 
as  the  agreement  therein  waiving  all  home- 
stead and  exemption  rights  was  concerned, 
it  had  the  same  effect  as  if  it  was  made  at 
the  time  the  goods  were  sold  and  the  con- 
tract creating  the  Indebtedness  was  made. 
Such  agreement  waiving  homestead  and  ex- 
emption rights  became  a  part  of  the  contract 
whereby  Taff  &  Conyers  became  a  debtor  of 
Ragan,  Malone  &  Co.  by  reason  of  the  lat- 
ter selling  the  former  goods  on  the  faith  of 
the  statement,  and  the  waiver  was  binding. 

I  cannot  concur  in  the  views  of  the  ma- 
jority of  the  court,  and  must  dissent  there- 
from. 


(134  Ga.  84  ) 
JEFFERSON  v.  GLAZE. 

(Supreme  C!k>urt  of  Greorgia.     July  15,  1910.) 
(Syllahua  hy  the  Court.) 

LANnLORD    AND    TENANT    (§    298*)— WaBRANT 

TO  Dispossess— Recoupment  op  Daicages. 
Where  a  landlord  sues  out  a  warrant  to 
dispossess  his  tenant  because  of  nonpayment  of 
rent  under  a  lease  contract,  and  the  tenant  ar- 
rests such  proceedings  by  filing  a  counter  af- 
fidavit and  giving  the  required  l>ond,  and  where 
the  allegations  contained  in  the  counter  affida- 
vit show  that  the  landlord  was  indebted  to  the 
tenant  at  the  time  of  suing  out  the  warrant,  by 
reason  of  damages  resulting  from  the  failure 
of  the  landlord  to  comply  with  certain  obliga- 
tions imposed  upon  him  under  the  terms  of  the 
contract,  and  there  is  some  evidence  to  support 
such  allegations,  it  is  error  for  the  court  to  di- 
rect a  verdict  In  favor  of  the  landlord  for  double 
the  amount  of  rent  claimed  to  be  due,  as  it  is 
competent  for  the  tenant,  in  proceedings  of  the 
nature  indicated,  under  proper  pleadings,  to  re- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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coup  the  damages  which  he  has  sustained. 
Weaver  v.  Roberson,  184  Ga.  — ,  67  S.  B.  602. 
[I3d.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent.  Dig.  U  1276-1280 ;  Dec  Dig. 
S  298.*] 

Error  from  Superior  Gonrt,  Muscogee 
Ck>uiity;  S.  P.  Gilbert,  Judge. 

Action  by  H.  D.  Glaze  against  Rollin  Jef- 
ferson. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed* 

Hatcher  &  Hatcher,  for  plaintiff  In  error. 
Bowden  &  Goldstein  and  Carson  &  McCutch- 
en,  for  defendant  in  error. 

BECK,  J.  Judgment  reversed.  All  tbe 
Justices  concur. 

EVANS,  P.  J.  I  concur  in  the  Judgment, 
but  dissent  from  the  intimation  of  the  ma- 
jority of  the  court  that  the  tenant  may  re- 
coup damages  arising  out  of  the  landlord's 
violation  of  his  contract  I  think  the  tenant 
may  defeat  the  action  by  showing  that  he 
has  suffered  damages  to  the  amount  of  the 
rent  or  in  excess  thereof,  but  the  tenant  can- 
not recover  any  damages  in  excess  of  the 
rent  by  way  of  recoupment  in  a  dispossessory 
proceeding. 


(184  6a.  662) 

HATCHER  et  al.  v.  EQUITABLE  LIFE 
ASSUR.  SOCIETY. 

(Supreme  Court  of  Georgia.     June  23,  1910.) 

{Syllabus  hy  the  Court.) 

1.  Insurance  (§  368*)— Forfeiture— Nonpay- 
ment OP  Premiums— Paid -Up  Policy. 

Where  a  life  insurance  policy,  issued  in  the 
year  1884,  stipulated  that  the  insurance  should 
become  forfeited  upon  failure  to  pay  an  annual 
premium  when  due,  but  also  provided  that  after 
three  payments  had  been  made  the  insured 
might,  within  six  months  after  default,  surren- 
der the  policy  and  receive  a  paid-up  policy  for 
an  amount  to  be  fixed  according  to  data  provid- 
ed for  in  the  policy,  and  where  the  insured  de- 
faulted in  the  payment  of  the  annnal  premium 
due  in  the  year  1S93.  and  did  not  surrender  or 
offer  to  surrender  the  policy  according  t9  the 
terms  of  the  provision  referred  to  above,  the 
beneficiaries  would  not  be  entitled  to  recover 
upon  the  policy  after  the  death  of  the  insured, 
which  took  place  in  1907.  although,  as  appears 
from  the  allegations  in  the  petition,  at  the  time 
of  the  lapse  of  the  policy  it  had  been  lost  or 
stolen,  no  effort  having  been  made,  in  the  long 
interval  between  the  date  of  the  lapse  of  the 
policy  and  the  death  of  the  insured,  to  have  an- 
other policy  issued  to  the  insured,  or  a  copy  of 
the  policy  established  which  he  might  surrender 
up  for  cancellation  in  accordance  with  the  pro- 
visions relative  to  surrender  and  cancellation. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  104,  93G-939 ;   Dec.  Dig.  §  3G8.*] 

2.  Review  on  Appeal. 

Under  the  ruling  made  in  the  foregoing 
headnote,  the  court  did  not  err  in  sustaining  a 
general  demurrer  to  the  plaintiffs*  petition. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  Mrs.  Hammie  F.  Hatcher  and 
others  against  the  Equitable  Life  Assurance 


Society.  A  demurrer  to  the  petition  was 
sustained,  and  plaintiffs  bring  error.  Af- 
firmed. 

Mrs.  Hammie  F.  Hatcher,  the  surviylng 
wife  of  Marshall  J.  Hatcher,  deceased,  and 
M.  Felton  Hatcher  and  Mrs.  M.  F.  H.  Clarke, 
who  are  his  only  survlying  children,  brought 
suit  as  individuals  and  as  the  executors  of 
his  will  against  the  E3quitable  Life  Assurance 
Society  to  recover  upon  a  policy  of  insurance 
issued  by  the  defendant  upon  the  life  of  the 
deceased,  in  which  the  plaintiffs  were  named 
as  beneficiaries.  They  alleged  that  the  in- 
sured had  paid  each  annual  premium  due 
from  the  time  the  policy  was  issued  up  to 
November  15,  1893,  bat  that  he  failed  to  pay 
the  annual  premium  due  on  the  last-named 
date.  The  policy,  a  copy  of  which  was  at- 
tached to  the  petition,  contained.  In  addition 
to  the  forfeiture  clause  stated  in  the  head- 
note,  the  following:  "And,  further,  that  if 
premiums  upon  this  policy,  for  not  less  than 
three  complete  years  of  assurance,  shall  have 
been  duly  received  by  said  society,  and  this 
policy  should  thereafter  become  void  in  con- 
sequence of  default  in  payment  of  a  subse- 
quent premium,  said  society  will  issue,  in  lieu 
of  such  policy,  a  new  paid-up  policy,  without 
participation  in  profits,  in  favor  of  said  bene- 
ficiaries as  aforesaid,  his  executors,  adminis- 
trators, or  assigns,  for  the  entire  amount 
which  the  full  reserve  on  this  policy,  accord- 
ing to  the  present  legal  standard  of  the  state 
of  New  York,  will  then  purchase  as  a  single 
premium,  calculated  by  the  regular  table  for 
single-premium  policies  now  published  and  in 
use  by  the  society;  provided,  however,  that 
this  i)Ollcy  shall  be  surrendered  duly  receipt- 
ed within  six  months  of  the  date  of  default 
in  payment  of  premium  as  mentioned  above.** 
The  application  for  the  insurance,  which  by 
the  terms  of  the  policy  was  made  a  part 
thereof,  contained  the  following  question  and 
answer:  "If  a  tontine  savings  fund  policy  be 
not  selected,  is  it  agreed,  in  consideration  of 
the  agreements  contained  in  the  policy  here- 
by applied  for,  that  any  allowance  for  the  re- 
serve value  which  may  be  due  or  made  In 
the  case  of  the  lapse  of  policy  proposed  shall 
be  applied  to  the  purchase  of  paid-up  assur- 
ance, payable  at  the  same  time  as  the  orig- 
inal policy,  and  not  to  the  purchase  of  tem- 
porary assurance;  and  all  right  or  claim  to 
any  other  Surrender  value  than  that  provided 
in  the  policy  shall  be  specifically  waived  and 
relinquished,  "whether  required  by  the  stat- 
ute of  any  state  or  not?    Yes." 

The  assured  died  in  April,  1907.  The  plain- 
tiffs alleged  that  In  December,  1907,  the  de- 
fendant company  having  denied  liability  un- 
der the  policy  on  account  of  its  having  lapsed, 
they  wrote  the  company,  claiming  that  they 
were  entitled  to  the  paid-up  policy  called  for 
by  the  contract  above  described,  and  demand- 
ing blanks  for  the  proof  of  death;    that  the 
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original  policy  was  lost  or  stolen  at  the  time 
of  the  default  in  the  payment  of  premium  in 
18d3,  without  any  fault  of  the  decedent,  who 
used  due  diligence  to  find  it,  but  failed;  and 
that  the  policy,  or  any  interest  therein,  had 
never  been  assigned  to  any  person.  The 
plaintiffs  sued  to  recover  the  amount  of  paid- 
up  insurance  which  the  full  reserve  on  the 
policy  at  the  time  of  its  lapse  would  purchase 
as  a  single  premium,  calculated  by  the  regu- 
lar table  for  single-premium  policies,  which 
was  alleged  to  be  a  stated  sum,  and  prayed 
that  the  defendant  be  required  to  issue  said 
paid-up  policy  for  the  amount  named,  and 
that  plaintiffs  have  Judgment  thereon.  The 
court  sustained  a  general  demurrer  to  the 
petition,  and  the  plaintiffs  excepted. 

Reuben  R.  Arnold,  for  plaintiffs  in  error. 
J.  H.  Gilbert  and  A.  A.  &  B.  Lb  Meyer,  for 
defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
No  elaboration  of  the  doctrine  announced  in 
the  headnotes  Is  necessary.  Questions  iden- 
tical with  that  decided,  or  very  similar  there- 
to, have  been  passed  upon  and  elaborately 
discussed  by  the  courts  of  last  resort  in  many 
of  the  states,  and  the  line  of  authority  sup- 
porting the  proposition  announced  is  almost 
unbroken.  See  ElQuitable  Life  Assurance  So- 
ciety V.  Evans,  25  Tex.  Civ.  App.  563,  64  S. 
W.  74;  Wells  v.  Vt  Life  Ins.  CJo.,  28  Ind. 
App.  620,  62  N.  E.  601,  63  N.  B.  578;  Grevenig 
V.  Washington  life  Ins.  Ck>.,  112  La.  879,  36 
South.  790,  104  Am.  St  Rep.  474;  Keyser  v. 
Mutual  Life  Ins.  Co.,  104  111.  App.  72;  Cof- 
fey V.  Universal  life  Ins.  Co.  (O.  C.)  7  Fed. 
301;  Hudson  v.  Knickerbocker  Life  Ins.  Co., 
28  N.  J.  Eq.  167;  Universal  life  Ins.  Co.  v. 
Whitehead,  58  Miss.  226,  38  Am.  Rep.  322. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(IM  Oa.  664) 

ROBINSON  V.  CARMICHAEL  et  al. 
(Supreme  Court  of  Georgia.     June  23,   1910.) 

(8yllahu9  hy  the  Court.) 

Execution  (§   171*)— Vaoatino — Injunction 
—Accident. 

The  injunction  should  have  been  granted. 
The  case  differs  from  that  of  Ayer  v.  James, 
120  Ga.  578,  48  S.  B.  154,  and  the  cases  therein 
dted ;  all  being  from  courts  where  the  dockets 
were  not  so  crowded  as  were  those  of  the  city 
court  of  Atlanta,  and  where  the  practice  of  the 
assignment  of  cases  was  not  the  same.  It  was 
more  like  the  case  of  Howell  v.  Ware  &  Harper, 
183  Ga.  G74,  66  S.  K  884,  where  a  proceeding 
to  set  aside  a  judgment  rendered  by  default  in 
the  city  court  of  Atlanta,  on  the  ground  that 
the  sudden  illness  of  counsel  had  prevented  him 
from  filing  a  defense  until  the  time  for  filing 
defenses  had  expired,  was  held  not  to  be  demur- 
rable. 

[£id.  Note.— -For  other  cases,  hee  Execution, 
Cent  Dig.  §{  497-^18 ;  Dec.  Dig.  )  171.*] 

Brror  from  Superior  Court,  Fulton  Oonn- 
ty;   J.  T.  Pendleton,  Judge. 


Action  by  J.  M.  Bobinson  against  W.  A. 
Carmlchael  and  others.  Judgment  tor  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

The  plaintiff  instituted  suit  to  set  aside  a 
Judgment  and  enjoin  the  enforcement  of  an 
execution,  upon  the  grounds  that  it  was  ob- 
tained by  acoident,  as  shown  by  the  following 
facts:  The  suit  in  which  judgment  was  ob- 
tained was  filed  on  August  18,  1908,  return- 
able to  the  September  term  of  the  city  court 
of  Atlanta.  The  defendant  therein  employed 
counsel  who,  at  the  first  term,  filed  a  merito- 
rious defense.  The  defendant  was  unfamil- 
iar with  the  method  of  procedure  in  the 
court,  and  did  not  know  what  to  do,  except 
to  employ  an  attorney  to  look  after  the  case. 
The  attorney  employed  agreed  to  represent  the 
defendant,  and  to  notify  him  when  there  was 
anything  for  him  to  do  with  reference  to  the 
case.  The -defendant  did  not  hear  anything 
more  with  reference  to  the  case  until  Novem- 
ber 1,  1909,  after  the  date  of  the  judgment, 
when  the  sheriff  called  upon  him  to  pay  the 
amount  recovered.  The  illness  of  his  attor- 
ney, hereinafter  mentioned,  had  been  un- 
known to  the  defendant,  and  he  did  not  know 
when  the  case  was  to  be  tried.  Though  re- 
siding in  Fulton  county,  there  was  no  evi- 
dence to  show  that,  after  employing  an  at- 
torney and  receiving  the  assurance  that  he 
would  look  after  the  case,  the  defendant  ever  ' 
made  inquiry  of  his  counsel  or  of  the  oflicers 
of  the  court  in  any  manner  concerning  the 
case;  hut,  for  all  that  appears,  he  remained 
passive,  trusting  altogether  to  his  attorney. 
There  was  a  custom  In  the  city  court  of 
Atlanta  for  the  judge,  on  Friday  of  every 
week,  to  have  "bar  calls"  of  the  docket  for 
the  assignment  of  cases  on  the  *'trial  calen- 
dar" to  be  tried  during  the  succeeding  week. 
It  was  the  custom  for  attorneys  representing 
parties  to  cases  likely  to  be  called  and  as- 
signed on  the  trial  calendar  to  attend  the 
bar  calls,  but  it  was  not  customary  for  par- 
ties to  attend  the  bar  calls.  At  the  bar  call 
on  October  15,  1909,  the  case  in  question, 
being  No.  19322»  was  called  for  the  first 
time  from  the  general  docket  and  placed  on 
the  trial  calendar  for  October  18,  1909.  On 
October  25th  a  judgment  was  rendered  in  the 
absence  of  the  defendant  and  of  his  counsel. 
That  was  during  the  September  term,  1909, 
of  court,  which  adjourned  October  30th.  The 
attorney  was  not  present  at  the  trial,  be- 
cause on  the  5th  or  6th  of  October  be  was 
taken  seriously  ill  with  nervous  prostration, 
and  from  that  time  until  November  6th  he 
was  unable  to  attend  to  any  business,  or  to 
see  any  one,  or  to  discuss  business,  nor  was 
he  permitted  to  do  so  by  bis  family  or  physi- 
cian. It  was  not  until  November  5th,  after 
the  court  had  adjourned,  that  he  knew  that 
the  case  had  been  assigned  to  the  trial  cal- 
endar, or  that  a  judgment  had  been  render- 
ed,   l^e  attorney  did  not  have  any  partner 
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or  associate.  After  the  eftieriirs  demand,  on 
November  1st,  defendant  learned  of  the  ill- 
ness of  his  attorney,  and  employed  other 
counsel,  who,  on  November  2d,  filed  the  suit 
to  set  aside  the  Judgment  and  enjoin  the 
enforcement  of  the  execution.  Uncontradict- 
ed evidence,  substantially  as  above  set  forth, 
was  introduced  at  the  hearing  of  the  applica- 
tion for  interlocutory  injunction.  The  Judge 
denied  the  application,  and  the  plaintiff  ex- 
cepted. 

Moore  &  Branch,  for  plaintiff   in  error. 
Lowndes  Calhoun,  for  defendants  in  error. 

ATKINSON,  J.    Judgment  reversed.    All 
the  Justices  concur. 


(IM  G«.66S) 

BOARD  OF  EDUCATION   OF  STEPHENS 
COUNTY  V.  PALMER. 

(Supreme  Court  of  Georgia.     June  23,  1910.) 

(SyllahuB  hv  the  Court.) 

Schools  and  School  Districts  (|  144*)— 
Teachebs— Contracts  of  EmflotmenI'. 
P.  contracted  with  the  board  of  education 
of  the  county  of  S.  to  teach  a  common  school, 
located  near  the  county  line  between  the  county 
of  8.  and  the  county  of  F.,  at  a  salary  of  $40 
per  month.  The  board  of  education  of  S.  coun- 
ty havins  refused  to  pay  the  teacher's  demand 
for  the  mil  amount  of  his  salary  at  the  rate 
of  $40  per  month,  he  brought  suit  against  the 
board  of  education  of  that  county.  The  defend- 
ant denied  owing  the  amount  claimed  ($120,  the 
aggregate  amount  of  salary  for  three  months), 
but  admitted  that  it  was  indebted  to  the  plain- 
tilF  in  the  sum  of  $19.79 ;  this  being  the  amount 
of  the  teacher's  salary-  for  three  months,  less 
$100.21  which  had  been  paid  by  the  county 
school  commissioner  of  the  county  of  F.  from 
the  common  school  fund  on  account  of  children 
from  that  county  who  attended  the  school  which 
the  plaintiff  had  been  employed  to  teach.  Held 
that,  the  uncontroverted  evidence  showing  that 
the  plaintiff  had  received  $100.21  on  account  of 
the  attendance  of  children  from  the  county  of 
F.  at  the  school  taught  by  him,  the  court  erred 
in  giving  a  charge  which  authorized  the  jury  to 
return  a  verdict  for  the  full  amount  of  the 
salary  claimed,  with  no  deduction  on  account  of 
the  amount  paid  by  the  county  school  commis- 
sioner for  the  county  of  F. 

[Ed.  Note.—For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  f  144.«] 

Error  from  Superior  Court,  Stephens  Coun- 
ty;   J.   J.   Kimsey,  Judge. 

Action  by  C.  C.  Palmer  against  the  Board 
of  Education  of  Stephens  County.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

The  contract  sued  on  was  signed  by  Pal- 
mer and  by  the  county  school  commissioner 
on  behalf  of  the  board  of  education.  It  con- 
tained (among  others  not  here  material)  the 
following  terms:  *'The  board  of  education 
of  Stephens  county  promises  to  pay  of  the 
common  school  fund  to  Prof.  C.  C.  Palmer 
for  teaching  a  school  for  white  children  in 

subdistrlct  of  said  county,  at  Martin 

schoolhouse,   for  five  months  of  the  school 


year  ending  December  31»  1906,  a  salary  of 
($40.00)  forty  dollars  per  month.  The  board 
reserves  the  right  to  diminish  equitably  said 
salary,  or  to  suspend  said  school,  if  the 
regular  attendance  falls  below  12;  and  if 
the  regular  attendance  exceeds  50  pupils 
then  the  board  shall  employ,  or  have  em- 
ployed, an  assistant,  and  pay  said  assistant, 
upon  separate  written  contract,  such  salary 
as  may  be  deemed  just  and  reasonable.  The 
spring  term  to  continue  three  months;  the 
summer  term  to  begin  July  16,  1906."  Pal- 
mer sued  the  board  of  education  of  Stephens 
county  to  recover  $120  and  interest,  for 
teaching  three  months,  alleging  that  he  had 
complied  fully  with  the  terms  of  the  con- 
tract, and  that  the  county  refused  to  pay  him 
the  amount  due  and  sued  for.  The  defend- 
ant answered  by  setting  up  that  Palmer  had 
collected  from  Franklin  county  the  sum  of 
$1(X).21  on  account  of  pupils  from  that  coun- 
ty who  attended  the  school  during  the  three 
months  In  question,  and  contended  that  his 
time  belonged  to  Stephens  county,  and  that  it 
was  entitled  to  have  this  amount  deducted 
from  the  salary  which  defendant  had  con- 
tracted to  pay  plaintiff,  and  therefore  that 
it  owed  plaintiff  only  $19.79.  Under  in- 
structions from  the  court  the  Jury  found  for 
the  plaintiff  the  full  amount  sued  for,  with 
Interest.  The  case  was  brought  to  this 
court  by  direct  bill  of  exceptions. 

N.  R.  C.  Ramey  and  J.  B.  Jones,  for  plain- 
tiff in  error.  Robert  Mc\iillan,  for  defend- 
ant in  error. 

BECK,  J.  Under  the  terms  of  the  con- 
tract set  forth  in  the  statement  of  facts,  the 
teacher,  the  plaintiff  in  this  case,  was  enti- 
tled to  receive  $40  per  month  as  his  entire 
compensation,  and  he  was  not  entitled  to  any 
additional  pay  from  the  county  school  fund 
of  either  the  county  of  Franklin  or  the  coun- 
ty of  Stephens.  The  board  of  education  of 
Stephens  county  had  authority,  under  the 
provisions  of  section  1370  of  the  Political 
Code  of  1895,  to  make  employment  of  teach- 
ers at  a  salary;  and  when  Palmer  accepted 
this  it  was  In  lieu  of  the  right  to  participate 
in  the  common  school  fund  which,  in  propor- 
tion to  the  attendance  of  pupils  upon  the 
school,  he  could  have  claimed  in  the  absence 
of  a  contract  to  teach  at  a  salary.  The 
school  taught  by  the  plaintiff  was  located 
near  the  county  line  of  Stephens  and  Frank- 
lin counties;  and  section  1378  of  the  Political 
Ctode  provides  in  such  cases  that,  "when  m 
common  school  is  located  near  a  county  line, 
children  from  an  adjoining  county  may,  by 
consent  of  the  county  boards  of  the  respec- 
tive counties,  be  permitted  to  attend  the 
school.  In  such  cases  the  teacher  shall 
make  out  two  accounts,  one  against  each 
county  board,  in  amount  proportioned  to 
the  number  of  children  in  the  school  from 
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the  respective  counties."  Under  the  provi- 
sions of  that  part  of  the  section  Just  quoted, 
while  it  was  the  duty  of  the  teacher  to  make 
out  two  accounts,  one  against  the  board  of 
Franklin  county,  as  well  as  one  against  the 
board  of  Stephens  county,  he  was  not  en- 
titled to  receive  any  portion  of  the  common 
school  fund  from  either  county  in  addition 
to  the  salary  stipulated  In  the  contract; 
and  inasmuch  as  payments  amounting  in 
the  aggregate  to  $100.21  were  actually  made 
to  him  by  the  county  school  commissioner  of 
Franklin  county,  upon  the  approval  of  the 
county  school  commissioner  of  Stephens 
county,  the  amount  so  paid  should  have 
been  treated  as  a  credit  upon  the  amount  of 
salary  due  for  three  months'  teaching,  and 
a  verdict  for  the  full  amount  of  the  salary 
stipulated  in  the  contract,  without  allowance 
of  such  credit,  was  unauthorl2sed  by  the  evi- 
dence. 

Under  the  ruling  which  we  have  made 
above,  it  is  unnecessary  to  consider  the 
question  as  to  whether  the  contract  which  Is 
under  consideration  was  entire,  and  of  such 
character  that  the  plaintiff  was  not  entitled 
to  recover  unless  he  had  completed  the  term 
of  five  months  during  which  he  had  agreed 
to  teach,  because  In  the  answer  of  the  de- 
fendant it  is  distinctly  admitted  that  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum 
of  $1D.79,  which  was  the  aggregate  amount 
of  the  salary  contracted  to  be  paid  for  a  pe- 
riod of  three  months,  diminished  by  the 
amount  which  the  teacher  had  received  from 
the  county  school  commissioner  of  Franklin 
county. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(134  Ga.  656) 

DARNALL  v.  GEORGIA  RY.  &  ELEC- 
TRIC 00. 

(Supreme  Court  of  Georgia.     June  23,  1910.) 
(Syllabus  hff  the  Court.) 

1.  Railboads    (8    113*>— Right    or    Wat- 
Rio  ttt  TO  RXCAVATE. 

Where  a  grantor  in  a  deed  conveys  to  the 
grantee  a  strip  of  land  *'for  the  purpose  of  a 
right  of  way  for  a  street  railroad, '  and  subse- 
quently the  same  grantor  conveys  a  lot  of  land 
to  another  party  by  deed  in  which  the  right 
of  way  of  the  railway  company  is  called  for  as 
the  southern  boundary  of  tlie  lot  conveyed  to 
such  other  party,  the  latter  is  not  entitled  to 
maintain  an  action  for  damages  against  the 
railway  company  for  excavations  made  upon  its 
riglit  of  way  in  broadening  and  lowering  its  bed 
for  a  railway  track,  where  there  is  no  physical 
invasion  of  the  property  of  such  other  party, 
and  no  neglisrence  upon  tne  part  of  the  company 
in  constructing  its  roadbed,  affecting  the  prop- 
erty rights  of  the  complainant. 

[Ed.    Note.— For   other   caseti.   see    Railroads. 
Cent.  Dig.  S§  230,  351-304 ;   Dec.  Dig.  §  113.»J 

2.  Damages  (ft  188*)— Excavations— AonoNs. 
The   plaintiff  having   alleged   that  excava- 
tions   made    by   the   railway    company   on    the 


south  side  and  east  side  of  her  lot  of  land  had 
injured  and  damaged  her  property  in  a  certain 
sum,  and  evidence  tiaving  been  introduced  to 
show  the  aggregate  amount  of  the  damages  to 
her  premises  resulting  from  the  excavations 
both  on  the  south  and  on  the  east,  and  it  ap- 
pearing that  in  no  event  was  the  defendant  lia- 
ble for  the  excavations  made  on  the  south,  the 
court  did  not  err  in  charging  the  jury  that  the 
plaintiff  would  not  be  entitled  to  damages  for 
injury  resulting  from  the  excavations  made  on 
the  east  side  unless  there  was  evidence  before 
them  from  which  they  could  determine  the  pro- 
portionate amount  of  the  damages  resultin^^  to 
her  property  in  consequence  of  the  excavations 
made  on  the  east  side. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |  511 ;   Dec.  Dig.  J  188.«1 

3.  Evidence  (§  99*)— Relevancy. 

llie  rulings  of  the  court  in  excluding  cer- 
tain testimony  offered  in  evidence  were  not  er- 
roneous; it  appearing  that  the  testimony  thus 
repelled  was  irrelevant  to  the  issues  involved. 

[Ed.  Note.— For  other  cases,  see  £}videncet 
Oent.  Dig.  §§  123,  137-143;  Dec  Dig.  ft  99.*] 

Error  from  Superior  Court,  Dekalb  Coun- 
ty;  L.  S.  Roan,  Judge. 

Action  by  Miss  Mattle  H.  Damall  against 
the  Georgia  Railway  &  Electric  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Miss  Mattle  H.  Damall  brought  suit  against 
the  Georgia  Railway  &  EHectric  Company, 
alleging  injury  and  damage  to  certain  real 
estate  owned  by  her.  She  alleged  that  the 
defendant  company  operated  a  street  car  line 
from  the  city  of  Atlanta  to  the  town  of  Deca- 
tur, on  the  north  side  of  the  Georgia  Rail- 
road; that  the  defendant's  line  of  railway 
crosses  the  wagon  road  from  Decatur  to  At- 
lanta at  a  station  on  the  street  car  line 
known  as  "Rose  Hill" ;  that  the  lot  of  land 
alleged  to  have  been  damaged  is  bounded  on 
the  east  by  the  said  Decatur  and  Atlanta 
road,  and  on  the  south  by  the  defendant  com- 
pany's right  of  way;  that  the  company, 
which  had  been  operating  a  single  line  of 
track  during  the  year  1907,  constructed  an 
additional  line  of  track,  and  in  order  to  do 
this  the  company  made  an  excavation  of  land, 
10  to  15  feet  wide,  north  of  its  original  sin- 
gle track,  and  lowered  the  grade  of  both  the 
old  and  the  new  tracks,  so  that  the  bed  of 
the  railway  is  about  10  feet  below  the  sur- 
face of  petitioner's  lot ;  that  the  company  al- 
so lowered  the  grade  of  the  Decatur  and  At- 
lanta road  on  the  east  side  of  her  lot,  where 
the  road  crosses  the  car  line,  so  as  to  ad- 
just the  grade  of  the  wagon  road  to  the  grade 
of  the  railway  tracks,  and  petitioner's  house 
and  the  surface  of  her  lot  were  thus  left  at 
an  elevation  of  10  feet;  that  these  acts  of 
the  company  were  wrongful;  that  petition- 
er's property  has  been  rendered  more  difficult 
of  access,  and  its  value  has  been  decreased 
in  a  stated  sum ;  and  that  in  order  to  pro- 
tect her  land  from  washing  away,  she  will 
have  to  construct  retaining  walls  of  brick  or 
stone,  and  can  approach  the  same  only  by 
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constructing  steps  leading  from  the  road 
grade  up  to  the  surface  of  her  lot,  all  of 
which  will  be  expensive.     On  the  trial  the 


BECK,  J.  (after  stating  the  facts  as  abore). 
Under  the  conveyance  from  the  Germanla 
Loan  &  Banking  Company  to  the  Atlanta 


plaintiff  Introduced,  as  a  muniment  of  title  to  '  Rapid  Transit  Company,  the  predecessor  in 


the  property  alleged  to  have  been  damaged, 
a  deed  from  the  Germanla  Savings  Bank, 
formerly  the  Germania  Loan  &  Banking  Com- 
pany, dated  August  15,  1904,  conveying  to  the 
plaintiff  a  lot  described  as  beginning  at  a 
point  on  the  northeast  comer  of  Atlanta  road, 
and  right  of  way  of  Georgia  Railway  &  Elec- 
tric Company  at  what  Is  now  Rose  Hill  sta- 
tion, thence  extending  north  along  Atlanta 
road  145  feet,  thence  west  128  feet,  thence  a 
little  east  of  south  167  feet,  thence  east  along 
right  of  way  97.9  feet  to  point  of  beginning. 
Also  In  evidence  was  a  deed  from  the  Ger- 
manla Loan  &  Banking  Company  to  the  At- 
lanta Rapid  Transit  Company,  the  predeces- 
sor in  title  of  the  defendant  railway  com- 
pany, dated  August  16,  1900,  and  reciting, 
that  "the  said  party  of  the  second  part  Is  de- 
sirous of  acquiring  a  right  of  way  over  cer- 
tain portions  of  the  land  of  said  party  of  the 
«    «    ^ 


title  of  the  defendant  company,  the  latter  ac- 
quired the  right  of  way  over  the  strip  of 
land  described  in  that  deed,  and  had  a  right 
to  construct  and  operate  a  line  of  railway 
with  single  or  double  tracks  over  the  same; 
and,  In  order  to  do  this,  the  railway  com- 
pany had  the  right  to  make  such  excavations 
opposite  the  southern  boundary  of  the  plain- 
tiff's lot,  for  the  adaptation  of  the  grade  of 
its  line  of  railway  at  that  place  to  the  grade  o* 
other  portions  of  Its  tracks,  as  might  be  dic- 
tated by  reason  of  economy,  convenience,  and 
safety ;  and  If  In  doing  this  they  did  not  In- 
vade the  property  rights  of  the  plaintiff,  she 
would  have  no  ground  of  complaint.  Under 
the  undisputed  testimony,  after  the  excava- 
tion had  been  made  In  the  cut  south  of  the 
premises  of  the  plaintiff,  there  was  an  Inter- 
vening space  of  five  feet  or  more  between  the 
top  of  the  cut  and  her  land.    There  was  no 


first  part,  ♦  ♦  ♦  f or  the  purpose  of  build-  j  evidence  whatever  that  the  lateral  support 
lug  Its  line  of  road  upon  the  same,  which  j  to  her  land  had  In  any  way  been  interfered 
road  Is  now  about  to  be  built  from  the  city  with,  or  that  a  retaining  wall  was  necessary 
of  Atlanta  to  Decatur,  Ga. ;  and  ♦  ♦  ♦  the  to  support  her  land  after  the  cut  made  by  the 
said  party  of  the  first  part  is  also  desirous  of   railway  company  had  been  completed.    Her 


deed  was  executed  subsequently  to  the  deed 
conveying  the  strip  of  land  to  the  predecessor 
In' title  of  the  defendant  There  Is  no  refer- 
ence in  her  deed  to  a  street  as  the  southern 
boundary  of  the  plalntUTs  lot,  but  In  the 
deed  Itself  the  call  is  for  the  right  of  way 
of  the  Georgia  Railway  &  Electric  Company 


having  a  street  extended  through  the  southern 
portion  of  their  said  property;**  and  there- 
fore. In  consideration  of  $1  in  hand  paid, 
the  party  of  the  first  part  sold  and  quitclaim- 
ed to  the  party  of  the  second  part,  its  suc- 
cessors and  assigns,  a  strip  of  land  50  feet 
wide  and  832  feet  long,  more  or  less,  bound- 
ed on  the  south  by  the  Georgia  Railroad  right '  as  the  southern  boundary  of  said  lot.  What 
of  way  832  feet,  on  the  east  by  Decatur  wag- 1  may  have  been  the  nature  of  the  estate  of 
on  road  50  feet,  and  on  the  north  by  the  lands  the  railway  company  In  the  strip  of  land  It 
of  the  vendee,  "said  lands  being  conveyed  for  ,  is  unnecessary  for  us  to  discuss,  further  than 
the  purpose  of  a  right  of  way  for  a  street  to  hold  that  the  railway  company  had  the 
railroad ;  and  should  the  grantee,  its  sue- 1  right  to  construct  a  line  of  railway  over  this 
cessors  or  assigns,  ever  abandon  the  use  of  strip  of  land,  and  to  make  such  excavations 


said  lands  as  a  street  railroad  right  of  way, 
then  and  in  that  event  the  same  shall  revert 
to  and  become  the  property  of  the  vendor. 
Its  successors  and  assigns.  The  vendee,  by 
acceptance  of  this  deed,  is  bound  and  obll- 
^tes  Itself  to  have  at  least  one  station  on 


on  that  strip  as  were  necessary  In  properly 
grading  the  same,  and  to  use  all  or  any  part 
of  the  right  of  way  as  described  in  their  deed 
for  that  purpose,  so  long  as  there  was  no 
physical  Invasion  or  Injury  to  the  plalntUTs 
property.    And  If  by  the  proper  construction 


the  right  of  way  hereby  conveyed,  at  which  i  of  its  tracks  and  roadbed  there  was  a  conse- 
Its  cars  shall  stop  to  receive  and  discharge  I  quent  damage  to  plaintifTs  property,  by  caus- 
passengers.    It  is  understood  and  agreed  that  lug  a  decrease  In  its  market  value.  It  was 


If  the  party  of  the  first  part,  or  their  suc- 
cessors, desires,  they  can,  at  any  time  they 


danmum  absque  injuria. 
2.  The  plaintiff  also  contended  that  she 


see  fit,  put  in  spur  tracks  to  connect  their  1  was  entitled  to  damages  on  account  of  lower- 
land  with  the  Georgia  Railroad  tracks,  and  I  ing  the  grade  of  the  road  upon  the  east  side 
shall  not  be  hindered  in  any  manner  by  said  ,  of  her  premises,  which  was  necessary  in  con- 
party  from  crossing  their  tracks.  This  deed  sequence  of  lowering  of  the  roadbed  of  the 
not  to  become  effective  until  said  line  is  built  [  railway  company  In  order  to  adapt  the  grade 
through  said  property  and  in  running  order,**  j  q^  the  dirt  road  to  the  railroad.  The  ques- 
etc.  Upon  the  trial  the  jury  rendered  a  ver- 1  tion  of  the  amount  of  damages  which  the 
diet  for  the  defendant  The  plaintiff  filed  a  1  plaintiff  had  sustained  In  consequence  of  the 
motion  for  a  new  trial,  and  to  the  order  of  I  lowering  of  the  grade  of  the  wagon  road  on 
the  court  overruling  the  same  she  excepted,  the  east  side  of  her  lot  was  submitted  by  the 
Green,  Tilson  &  McKinney,  for  plaintiff  in  court  to  the  jury  under  instructions  as  fa- 
error.  Rosser  &  Brandon  and  Colquitt  A  vorable  to  the  plaintiff  as  she  was  entitled 
Conyers.  for  defendant  in  error.  to.    The  jury  found  against  her ;  and  rightly 
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00,  as  appears  from  the  evidence  under  prop- 
er instructions  from  the  court,  informing 
them  that  they  could  not  find  for  the  plaintiff 
on  account  of  the  injury  to  her  premises  in 
consequence  of  lowering  the  grade  of  the 
road  on  the  east  side  of  her  lot  of  land,  un- 
less there  was  evidence  from  which  they 
could  determine  the  damages  flowing  from 
the  alleged  wrong  in  deepening  the  cut  on 
the  east  side.  And,  inasmuch  as  there  was 
DO  evidence  as  to  the  damages  to  plaintiff's 
property,  save  that  which  included  the  dam- 
ages resulting  from  the  excavation  on  the 
south  as  well  as  from  the  excavation  on  the 
east,  and  nothing  to  show  or  indicate  the 
proportionate  part  of  the  damages  flowing 
from  the  excavations  on  the  south  or  on  the 
east,  the  Jury  had  before  them  no  evidence 
from  which  they  could  determine  the  amount 
of  the  damages  to  the  premises  inflicted  as 
a  consequence  of  the  excavations  on  the  east 
side  of  plaintiff's  lot  Brooks  v.  Camak,  130 
Ga.  213,  60  S.  El  456. 

3.  The  rulings  oif  the  court  in  excluding 
certain  testimony  offered  in  evidence  were 
not  erroneous,  it  appearing  that  the  testi- 
mony thus  repelled  was  irrelevant  to  the  is- 
sues involved. 

Judgment  afllrmed.  All  the  Justices  con- 
cur. 

(134  Ga.  G91} 

HOWARD  et  al.  v.  RANDOLPH. 
(Supreme  Court  of  Georgia.     Jnne  28,  1910.) 

(SyllahuB  hy  the  Court,) 

1.  Parent  and  Child  (§  15*)--Pebson  Stand- 
ing In  Loco  Parentis. 

A  person  assuming  the  parental  character 
and  discharging  parental  duties  to  a  minor 
child,  received  into  his  family  as  a  child  and 
not  as  a  servant,  stands  in  loco  parentis  to 
such  child. 

[E3d.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  S|  160-164;   Dec.  Dig.  fi  15.*] 

2.   EXECUTORS    AND    ADtflNISTBATOBS    (<    206*) 

—Services  Between  Persons  in  family 

Relation. 

Wliere  a  person  assumes  the  relation  of  a 
parent  to  a  child  not  of  kin,  which  he  takes 
from  an  orphanage  at  the  tender  age  of  three 
years,  and  faithfully  discharges  the  duties  of 
that  relation  by  receiviug  such  child  into  his 
family  and  educating  and  supporting  her  as  if 
she  had  been  his  own  child,  and  where  there  is 
no  express  agreement  to  pay  wages  to  the  child, 
she  cannot  maintain  an  action  against  the  ex- 
ecutors of  the  person  who  stood  in  loco  paren- 
tis for  services  rendered  while  a  minor,  altnough 
the  value  of  the  services  may  exceed  the  ex- 
penses of  such  education  and  support 

[Eki.  Note.— For  other  cases,  see  B/xecutors 
and  Administrators,  Cent  Dig.  §  733;  Dec 
Dig.  §  206.*1 

3.  Executors  and  Adkinistbators  (f  221^) 
—Services  Between   Persons  in  Family 
Relation— Actions— Burden  of  Proof. 
One  who  has  been  received  in  infancy  as  a 
child  into  a  family  not  of  kin  to  her,  and  re- 
mains in  the  household  after  her  majority,  and 
then  seeks  to  recover  for  services  rendered  to 
such  family  after  majority,  has  the  burden  of 


proof  to  show  either  an  express  eontract  or  cir- 
cumstances from  which  a  contract  to  compen- 
sate for  such  services  may  be  implied. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f|  901,  1862; 
Dec  Dig.  §  221.*] 

4.  Executors  and  Administrators  (S  221*V- 
Services  Between  Persons  in  Family  Re- 
lation —  Actions  —  Admissibilitt  OF  B)vi- 

DXNOE. 

In  elucidating  the  question  whether  such 
services  were  rendered  gratuitously  or  under  an 
implied  promise  of  compensation,  evidence  re- 
lating to  the  character  and  extent  of  the  serv- 
ices, the  declarations  and  conduct  of  the  recipi- 
ent, the  value  of  the  services,  and  correspond- 
ing benefits  to  the  recipient  is  admissible. 

[Ed.  Note.— For  other  cases^  see  Elxecutors 
and  Administrators,  Cent  Dig.  M  9^  1865- 
1871 ;   Dec  Dig.  f  221.*] 

Error  from  Superior  Court,  Jackson  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  M.  M.  Randolph  against  W.  CL 
Howard  and  others,  executors  of  J.  E.  Ran- 
dolph. Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

J.  A.  B.  MahafPey  and  Jno.  J.  Strickland, 
for  plaintiffs  in  error.  J.  8.  Ayers  and  H.  H. 
Dean,  for  defendant  in  error. 

EVANS,  P.  J.  This  is  a  suit  to  recover 
upon  a  quantum  meruit  |3,949  principal,  be- 
sides interest,  for  services  alleged  to  liave  been 
rendered  to  J.  E.  Randolph,  the  defendants' 
testator.  The  greater  part  of  the  recovery 
sought  is  claimed  for  services  alleged  to  have 
been  rendered  during  the  plaintiff's  minority. 
The  Jury  rendered  a  verdict  in  her  favor  for 
$3,240.10  principal  and  $929.50  interest  The 
plaintiff  voluntarily  wrote  off  from  the  amount 
of  Interest  recovered  1343.60.  The  court  re- 
fused the  defendants  a  new  trial. 

We  gather  from  the  record  that  J.  B.  Ran- 
dolph, who  was  without  children,  and  whose 
household  consisted  of  himself  and  wife, 
about  the  year  1885  took  the  plaintiff,  then 
a  child  of  about  three  years,  from  an  orphan- 
age, and  received  her  into  his  household  as  a 
member  of  his  family,  where  she  remained  un- 
til his  death  in  1905.  Though  of  no  kin  to  her, 
he  gave  to  her  his  surname,  maintained  and 
educated  her,  and  in  all  respects  treated  her 
as  a  daughter  and  a  member  of  his  household. 
He  was  a  man  in  easy  circumstances,,  always 
provided  his  household  with  two  servants, 
and  the  plaintiff  was  not  called  upon  to  dis- 
charge any  domestic  services,  except  as  are 
usually  rendered  by  a  daughter  under  like 
circumstances.  Her  education  was  not  con- 
fined to  the  elementary  branches  of  a  com- 
mon-school education,  but  she  was  taught 
music  and  art,  and  graduated  from  an  Insti- 
tution of  learning  about  the  year  1899.  After 
her  graduation  in  1899  she  taught  school  five 
months,  and  again  taught  school  In  1901 
about  five  months.  She  was  teaching  school 
in  1905,  when,  about  the  1st  of  February,  she 
was  summoned  to  the  bedside  of  Mrs.  Ran- 


•For  other  cases  see  same  topic  an<T  «:.^r«:oa  KUMBRR  Id  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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dolph,  who  died  abont  a  month  later,  and 
about  a  month  thereafter  Mr.  Randolph  died. 
Bir.  Randolph  owned  several  small  tenant 
houses  near  a  factory,  some  storehouses,  and 
some  land.  He  also  conducted  an  undertake 
Ing  business  in  Jelferson,  a  town  of  1,500  or 
1,800  population.  When  the  plaintiff  was 
about  12  or  14  years  of  age,  she  began  to  as- 
sist Mr.  Randolph  In  dressing  coffins  as  he 
would  sell  them,  and  she  assisted  in  collect- 
ing the  rents  from  the  small  houses,  and  in 
keeping  his  accounts  with  respect  to  these 
matters.  To  what  extent  she  assisted  in  the 
collection  of  rents,  and  the  character  of  the 
accounts  which  she  and  Mr.  Randolph  kept 
appertaining  to  the  rent  and  undertaking 
business,  does  not  appear  with  much .  pre- 
cision in  the  record.  Mr.  Randolph  was  ac* 
customed  to  use  intoxicants,  and  sometimes 
got  drunk,  and  the  plaintiff  always  adminis- 
tered unto  his  wants  on  these  occasions. 
Whenever  Mrs.  Randolph  was  sick,  she  would 
nurse  her.  Mr.  Randolph  left  an  estate  of 
about  $60,000,  and  in  his  will  bequeathed  to 
the  plaintiff  $1,000  in  cash  and  a  third  interest 
in  the  undertaking  business,  from  which  she 
realized  $450.  The  whole  evidence  tended  to 
show  that  the  relations  between  the  plaintiff 
and  Mr.  Randolph  and  his  wife  were  cordial, 
and  such  as  might  be  expected  between  par- 
ent and  child.  No  hint  of  unkind,  disrespect- 
ful, or  inconsiderate  treatment  from  one  to 
the  other  is  suggested. 

1,2.  UntH  majority  the  child  remains  un- 
der the  control  of  the  father,  who  is  entitled 
to  its  services  and  the  proceeds  of  its  labor. 
Oiv.  Code,  §  2502.  Likewise  one  who  stands 
in  loco  parentis  to  such  a  child  is  entitled  to 
the  proceeds  of  Its  labor,  and  is  bound  for  Its 
care,  maintenance,  and  support.  Eaves  v. 
Fears,  131  6a.  820,  64  S.  E.  2G9.  A  person 
who  means  to  put  himself  in  the  situation  of 
the  lawful  father  of  the  child  stands,  with 
respect  to  the  father's  office  and  duty  of  mak- 
ing provision  for  the  child,  in  loco  parentis 
to  the  child.  Brinkeroff  v.  Merselis,  24  N.  J. 
Law,  683 ;  Powys  v.  Mansfield,  19  Vesey,  Jr., 
154.  Sir  William  Grant  said  that  one  sus- 
tained this  relation  "by  assuming  the  parent- 
al character  and  discharging  parental  duties." 
Weatherby  v.  Dixon,  19  Vesey,  Jr.,  412. 
Where  a  person  voluntarily  assumes  the  re- 
lation of  a  parent  to  a  child,  whom  he  is  un- 
der no  obligation  to  support,  and  faithfully 
discharges  the  duties  of  that  relation  by  re- 
ceiving such  child  into  his  family  and  edu- 
cating and  supporting  him  on  the  same  foot- 
ing as  if  the  child  were  his  own,  in  the  absence 
of  an  express  agreement  the  child  cannot 
maintain  an  action  against  such  person  tor 
services  renderd  while  a  minor,  although  the 
value  of  such  services  may  exceed  the  ex- 
penses of  such  education  and  support  Un- 
der such  circumstances  a  promise  to  pay 
wages  will  not  be  Implied.  Williams  v. 
Hutchinson,  8  N.  Y.  312,  53  Am.  Dec.  301; 
Tyler  v.  Burrington,  30  Wis.  376.  As  was 
said  in  Schrimpf  v.  Settegast,  36  Tex.  296: 


"The  weight  of  authority  baa  eatabllBhed  a 
doctrine  that  would  hold  a  person  who  bad, 
through  motives  of  kindness  or  charity,  re- 
ceived an  orphan  child  into  his  family, 
whether  it  be  a  stepchild  or  an  entire 
stranger,  and  treated  it  as  a  member  of  his 
family,  as  standing  !n  loco  parentis,  so  long 
as  such  child  should  see  fit  to  remain  in  such 
family,  or  so  long  as  it  should  be  permitted 
thus  to  remain;  and  while  that  relation 
should  exist,  the  party  who  stood  in  loco  pa- 
rentis would  be  bound  for  the  maintenance, 
care,  and  education  of  such  child,  and  would 
be  entitled  to  his  reasonable  services,  without 
being  liable  to  pay  for  the  same,  only  In  the 
way  of  support,  unless  there  had  been  an  ex- 
press promise  to  that  effect" 

The  record  is  silent  as  to  whether  the 
plaintiff,  at  the  time  she  was  received  into 
the  family  of  the  defendant's  testator,  had 
father  or  mother  or  any  on&  else  to  whom 
she  could  look  for  support  and  maintenance. 
As  she  was  taken  from  an  orphanage  at  such 
a  tender  age,  we  may  indulge  the  inference 
that  she  was  an  orphan.  Her  introduction 
into  the  family  of  Mr.  Randolph  was  as  a 
member  of  his  household.  Indeed,  the  plain- 
tiff only  begins  to  claim  remuneration  for 
services  rendered  after  she  had  been  in  the 
household  of  her  benefactor  for  some  eight 
or  nine  years.  At  the  time  she  was  taken 
from  the  orphanage  she  was  altogether  too 
young  to  raise  any  inference  that  she  was  to 
be  requited  for  services.  There  is  no  conflict 
in  the  testimony  that  Mr.  Randolph  faith- 
fully discharged  -his  assumed  duty  of  a  foi^ter 
parent  during  the  minority  of  the  plaintiff: 
and  consequently  his  estate  is  not  liable  for 
services  rendered  during  her  minority.  There 
are  several  reported  cases  in  this  state  (Hud- 
son V.  Hudson,  90  Ga.  581,  16  S.  E.  349; 
Phlnazee  ▼.  Bunn,  123  Ga.  230,  51  S.  B.  300) 
where  recoveries  were  sustained  in  suits  by 
children  against  parents  upon  implied  con- 
tract; but  in  these  cases  compensation  was 
claimed  for  services  rendered  after  the  child's 
majority. 

3.  The  plaintiff  embraced  In  her  suit  items 
for  services  rendered  subsequently  to  her 
majority.  With  respect  to  her  right  to  com- 
pensation for  services  rendered  since  her  ma* 
jorlty,  it  may  be  stated  as  a  general  rule  that, 
when  services  are  rendered  and  voluntarily 
accepted,  the  law  will  imply  a  promise  on  the 
part  of  the  recipient  to  pay  for  them.  There 
are  exceptions  to,  and  limitations  upon,  this 
general  rule,  one  of  which  is  that,  where  serv- 
ices are  rendered  by  members  of  a  family 
living  in  one  household,  no  such  implication 
will  arise  from  the  mere  rendition  and  ac^ 
ceptance  of  the  service.  This  exception  is  not 
confined  to  cases  where  the  parties  sustain 
the  relation  of  parent  and  child,  but  is  ex< 
tended  also  to  strangers  who  have  been  re- 
ceived into  the  family  as  members  of  the 
household.  Williams  v.  Hutchinson,  Tyler 
V.  Burrington,  supra;  Hogg  v.  Laster,  56  Arlc 
382,  19  S.  W.  975;   ScuUy  v.  Scully,  28  Iowa, 
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948.  The  reason  for  the  exception  is  thus 
stated  by  Chancellor  McGill:  'The  house- 
hold family  relationship  is  presumed  to 
abound  in  reciprocal  acts  of  kindness  and 
good  will,  which  teud  to  the  mutual  comfort 
and  convenience  of  the  members  of  the  fam- 
ily, and  are  gratiiltously  performed;  and 
where  that  relation  appears,  the  ordinary 
Implication  of  a  promise  to  pay  for  services 
does  not  arise,  because  the  presumption 
which  supports  such  implication  is  nullified 
by  the  presumption  that  between  members  of 
a  household  services  are  gratuitously  ren- 
dered. The  proof  of  the  services  and  as  well 
as  the  family  relation  leaves  the  case  in  equi- 
poise, from  which  the  plaintiff  must  remove 
it,  or  fail."  Disbrow  v.  Durand,  54  N.  J.  Law, 
S43,  24  Atl.  545,  33  Am.  St.  Rep.  678.  There- 
fore, where  one  who  has  been  received  in  in- 
fancy into  a  family  not  of  Isin  to  her  seeks 
to  recover  for  services  rendered  to  such  fam- 
ily after  her  majority,  the  burden  is  upon  her 
to  show  either  an  express  contract,  or  cir- 
cumstances from  which  a  contract  of  re- 
muneration for  such  services  may  be  implied. 
What  circumstances  might  be  sufficient  to  im- 
ply a  promise  to  pay  for  services  rendered 
would  depend  upon  the  special  facta  of  the 
case,  talcing  into  account  the  nature  of  the 
services,  the  relation  of  the  parties,  declara- 
tions made  at  the  time,  indicating  an  intent 
of  the  recipient  to  compensate  for  the  serv- 
ices rendered,  aud  the  like.  As  the  case  is 
to  be  tried  again,  we  will  forbear  a  discus- 
sion of  the  evidence  submitted  as  a  basis  for 
such  inference,  further  than  to  say  that  there 
was  sufficient  evidence  to  submit  to  the  jury 
the  plaintiff's  right  to  recover  for  services 
rendered  after  she  attained  her  majority. 

4.  Error  is  assigned  upon  the  action  of 
the  court  allowing  certain  evidence.  The 
character  of  the  evidence  was  such  as  to 
bring  it  within  the  rule  announced  in  the 
last  headnote,  and  was  admissible. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(184  Oa.  687) 

MOREL  et  al.  v.   SYLVANIA  &  G.  R.  CO. 

et  al. 

(Supreme  Conrt  of  Georgia.     June  28»   1910.) 

(Syllabus  by  the  Court,) 

Appeal  and  E5rrob  (S  1234*)— Liability  on 

sitpebsbdeas  bond— extent. 

The  petition  was  not  open  to  general  de- 
murrer, as  it  set  forth  a  cause  of  action  for  the 
breach  of  a  supersedeas  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec    Dig.  §  1234.»1 

Error  from  Superior  Court,  Screveu  CJoun- 
ty;  B.  L.  Rawllngs,  Judge. 

Action  by  the  Sylvaula  &  Girard  Railroad 
CJompany  and  others  against  J.  J.  B.  Morel 
and  others.  A  demurrer  to  the  petltloD  was 
overruled,  and  defendants  bring  error.  Af- 
firmed. 


The  Sylvania  &  Girard  Railroad  Ck)mpany 
and  certain  individuals,  one  of  whom  was  al- 
leged to  be  the  president  and  the  others  di- 
rectors of  the  corporation,  applied  for  the 
writ  of  mandamus  against  Morel,  Overstreet, 
and  Mock,  and  certain  agents  of  the  corpo- 
ration, to  compel  the  defendants  to  deliver 
to  them  all  the  books,  papers,  money,  and 
other  property  of  the  company  in  their  pos- 
session or  control ;  it  being  alleged  that  one 
of  the  defendants  was  the  former  president 
and  the  other  two  were  directors  of  the  cor- 
poration, but  that  they  were  no  longer  so. 
The  defendants  claimed  to  be  still  in  the  of- 
fice and  entitled  to  retain  custody  of  the 
books,  money,  and  other  property  of  the 
company.  The  judge  granted  the  writ  of 
mandamus  absolute.  Defendants  excepted, 
and  brought  the  case  to  this  court,  where 
the  judgment  of  the  lower  court  was  affirm* 
ed.  Morel  v.  Hoge,  lao  Ga.  625,  61  S.  E. 
487,  16  L.  R.  A.  (K  S.)  1136.  In  order  to 
obtain  a  supersedeas,  the  defendants  gave  a 
bond  in  the  sum  of  $5,000.  payable  to  the 
plaintiffs,  and  containing  the  following  con- 
dition: "Should  the  said  principal  obligors 
well  and  truly  pay  or  cause  to  be  paid  to  the 
said  obligees  all  damages  that  may  be  sus- 
tained by  said  obligees  by  virtue  of  the  la- 
suing  out  of  a  bill  of  exceptions  to  the 
Supreme  Court,  and  a  granting  of  a  super- 
sedeas by  the  court,  upon  the  giving  of  this 
bond  as  required  by  the  court,  in  granting 
said  supersedeas,  in  the  mandamus  case 
brought  by  the  said  obligees  against  the 
said  obligors,  in  the  superior  court  of  said 
county  of  Screven,  in  which  a  mandamus  ab- 
solute was  granted  by  the  judge  of  the  su- 
perior court  of  said  county  on  the  31st  day 
of  January,  1908,  and  the  said  principal  ob- 
ligors have  filed  their  bill  of  exceptions  to 
the  Supreme  Ck)urt  of  this  state,  then  and 
in  that  event  this  bond  to  be  void;  other- 
wise, to  be  of  force." 

After  tlie  termination  of  the  former  case, 
suit  was  brought  by  the  obligees  in  the  bond 
against  the  obligors.  It  was  alleged  that, 
by  reason  of  the  exceptions  to  the  Supreme 
Court  and  the  granting  of  the  supersedeas. 
Morel,  acting  as  president,  and  two  of  the 
other  defendants,  "acting  as  superintend- 
ent," Illegally  and  without  authority,  and 
contrary  to  the  authority  of  the  railroad 
company,  remained  in  possession  of  the  of- 
fices mentioned,  to  which  others  had  been 
regularly  and  legally  elected,  and  that  they 
**were  illegally  and  without  the  authority  of 
said  corporation  paid  out  of  the  funds  of 
said  railroad  corporation  specified  amounts,** 
and  "that  by  reason  of  said  funds  having 
been  illegally  paid  to  the  said  [named  per- 
sons], they  being  In  illegal  possession  of  the 
ofilces  aforesaid,  the  said  railroad  company 
has  also  been  forced  to  pay  to  the  officers, 
in  whom  legal  possession  of  such  offices  was 
vested  at  the  time  aforesaid."  an  amount  by 
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way  of  salaries  in  addition  to  the  funds 
paid  out  as  above  stated,  thereby  being  forc- 
ed to  pay  salaries  twice.  The  defendants 
filed  a  general  demurrer,  which  was  over- 
ruled by  the  court,  and  they  excepted. 

J.  W.  Overstreet  for  plaintiffs  in  error. 
White  &  Lovett,  for  defendants  in  error. 

FISH,  a  J.  (after  stating  the  facts  as 
above).  Fairly  construed,  we  understand 
the  petition  to  mean  that  the  defendants,  aft- 
er a  Judgment  had  been  rendered  against 
them,  declaring  that  they  were  illegally  hold- 
ing the  books,  money,  and  property  of  the 
railroad  company  and  ought  to  deliver  them 
to  the  plaintiffs  in  the  former  proceeding, 
brought  the  case  to  this  court,  retained  pos- 
session of  the  money  and  property,  gave  the 
bond  above  indicated  in  order  that  they 
might  do  so  pending  the  exception  to  this 
court,  and  by  virtue  of  the  possession  thus 
retained  salaries  were  paid  to  the  acting 
president  and  acting  superintendents,  who 
were  no  longer  acting  officers  of  the  corpora- 
tion, and  that  this  was  done  without  the  au- 
thority of  the  railroad  company.  There  was 
no  special  demurrer,  but  the  defendants  re- 
lied solely  upon  a  general  demurrer.  If  an 
Illegal  appropriation  of  the  funds  of  the  cor- 
poration to  pay  the  salaries  of  persons  act- 
ing as  officers  of  the  corporation,  who  were 
no  longer  lawfully  in  office,  as  had  been  de- 
clared by  the  Judgment  of  the  court,  pend- 
ing an  exception  to  this  court,  did  not  fall 
within  the  terms  of  the  bond,  it  is  not  easy 
to  see  Just  what  damages  were  Intended  by 
the  presiding  Judge  in  requiring  it,  or  by  the 
parties  in  giving  it.  According  to  the  alle- 
gations of  the  plaintiffs  in  the  present  case, 
a  person  claiming  to  be  the  president  of  the 
company,  but  who  had  ceased  to  be  such, 
and  other  defendants,  held  the  money  of  the 
company  in  their  possession  while  the  case 
wap  in  this  court  by  virtue  of  the  super- 
sedeas bond  given,  and  while  the  matte^r  was 
in  that  condition  some  of  the  funds  of  the 
company  were  appropriated,  or  caused  to  be 
appropriated,  to  the  payment  of  salaries  to 
some  of  the  defendants,  who  were  not  enti- 
tled thereto.  The  Judgment  of  the  superior 
court  was  affirmed,  by  which  it  had  been 
directed  that  the  defendants  deliver  up  the 
books,  money,  and  property  of  the  company; 
but,  pending  exception,  some  of  it  had  been 
appropriated  to  salaries  for  some  of  the  de- 
fendants who  had  been  found  to  be  out  of 
office.  The  present  petition  alleges  that  this 
was  without  authority  of  the  corporation 
and  contrary  to  its  authority.  We  think 
that  this  makes  a  case  of  damages  falling 
within  the  purpose  and  intent  of  the  super- 
sedeas bond.  Waycross  Air  Iiine  Ry.  Co.  v. 
Offerman  &  Western  R.  Co.,  114  Ga.  727,  40 
8   E.  738 ;    Id..  119  Ga.  983,  47  S.  E.  582. 

It  has  been  held  by  a  number  of  courts 
that  a  de  Jure  officer  cannot  recover  from 


the  government,  or  Its  subordinate  corpora- 
tions, the  amount  of  salary  paid  to  a  de 
facto  officer  while  the  latter  occupied  the  of- 
fice and  discharged  its  duties,  although  he 
was  subsequently  ousted  at  the  instance  of 
the  de  Jure  officer,  but  that  the  de  Jure  offi- 
cer, after  Judgment  of  ouster,  might  bring 
an  action  against  the  de  facto  officer  for 
money  had  and  received  to  his  use.  It  has 
also  been  held  that  if  the  de  facto  officer, 
who  is  not  de  Jure  entitled  to  the  office, 
brings  suit  against  a  municipality  or  county 
to  recover  his  salary,  the  defendant  may  call 
in  question  his  right  to  the  office.  It  is  un- 
necessary to  discuss  the  question  whether 
all  the* rulings  made  on  this  subject  are  theo- 
retically logical,  or  the  copfiict  which  exists 
in  the  authorities  in  regard  to  some  of  these 
questions.  For  the  present  purpose  It  is 
enough  to  call  attention  to  the  fact  that  the 
basis  on  which  many  of  the  decisions  in  re- 
gard to  public  officers  rest  is  the  necessity 
for  the  government  to  proceed  with  the  ex- 
ercise of  its  functions  and  for  the  public  to 
be  able  to  deal  with  some  person  apparently 
rightfully  discharging  the  duties  of  the  of- 
fice, and  in  order  that  this  may  be  done,  that 
the  organized  public  In  the  form  of  the  gov- 
ernment itself  may,  if  it  sees  fit,  recognize 
the  de  facto  officer  and  pay  his  salary  while 
he  discharges  the  duties  of  the  office.  See 
Mayfield  v.  Moore,  53  111.  428,  5  Am.  Rep. 
52;  McCue  v.  County  of  Wapello,  56  Iowa, 
G98,  10  N.  W.  248,  41  Am.  Rep.  134;  Dolan 
V.  Mayor,  etc.,  68  N.  Y.  280,  23  Am.  Rep. 
1G8;  Commissioners  of  Saline  County  v. 
Anderson,  20  Kan.  298,  27  Am.  Rep.  171. 
The  present  case  does  not  involve  a  govern- 
mental corporation,  but  a  case  of  an  ex-pres- 
ident and  ex-officials  of  a  railroad  corpora- 
tion, remaining  In  possession  and  causing 
salaries  to  be  paid  to  themselves,  without 
authority  of  the  company,  pending  an  ap- 
peal from  a  Judgment  commanding  them  to 
deliver  up  the  custody  to  their  lawful  suc- 
cessors. The  rights  of  the  public  in  dealing 
with  de  facto  officers  are  not  involved.  Ac- 
cording to  the  allegations,  it  is  the  persons 
claiming  to  be  de  facto  officers  of  this  rail- 
road company,  while  seeking  to  reverse  a 
Judgment  commanding  them  to  deliver  up  its 
property,  who  are  setting  up  their  own  de 
facto  position  as  Justifying  payment  to  them- 
selves of  salaries  from  the  funds  of  the  com- 
pany, without  its  authority.  See  Waterman 
V.  Chicago  &  Iowa  R.  Co.,  139  111.  058,  29 
N.  E.  689,  15  L.  R.  A.  418,  32  Am.  St  Rep. 
228. 

We  deal  with  this  case  as  we  find  it  under 
the  allegations  of  the  plaintiffs,  which  are 
admitted  by  the  general  demurrer,  and  do 
not  discuss  other  questions  not  raised  by  the 
demurrer. 

Judgment  affirmed.  All  the  Justices  coxi- 
cur. 
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JOHNSON  et  al.  y.  BRDWER  et  al. 

{Supreme  Court  of  Geori^ia.     July  15»  1910.) 

(8yllahu9  hy  the  Court.) 

!•  Assignments  fob  Benefit  of  Creditors 
(8  7*)— What  Constitutes— Co nstbuction 
OF  Instrument. 

Where  a  person  borrowed  money  and  gave 
a  note  therefor,  with  16  accommodation  in- 
dorsers  and  executed  to  2  of  them  an  absolute 
conveyance  of  real  and  personal  property,  in 
which  they  were  ''authorized  to  sell  the  same 
or  any  part  thereof  at  private  sale,  or  at  pub- 
lic sale,  for  cash,  paying  the  purchase  price 
thereof  on  the  proinissory  note,"  and  to  make 
such  deeds,  bills  of  sale,  or  other  conveyances, 
in  the  name  of  the  creaitor,  as  might  be  nec- 
essai^  for  carrying  into  efiPect  the  intention  of 
the  deed,  and  whece  it  was  provided  that,  if 
either  of  the  grantees  should  fail  or  refuse  to 
act  in  pursuance  of  the  terms  and  conditions 
of  the  deed,  the  remaining  grantee  alone  might 
do  so,  and  that  in  the  event  of  the  death  or 
resignation  of  both  of  them  the  indorsers  should 
name  a  successor  or  successors,  who  should  have 
all  the  powers  of  the  original  grantees,  such  a 
conveyance  was  a  voluntary  alignment  for  the 
benefit  of  creditors,  and  a  compliance  with  the 
essential  requirements  of  the  statute  was  neces- 
sary to  its  validity. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  f  6 ;    Dec. 

2.   ASSIONHENTS  FOB  BENEFIT  OF  CBEDITOBS  (S 

7*)— Constbuotion  of  Instrument. 

Thi^  is  true  although  the  deed  declared  that 
it  was  made  in  order  to  indemnify  the  in- 
dorsers against  loss ;  "the  intention  or  this  deed 
being  for  the  express  purpose  of  vesting  the 
title  of  the  property  herein  conveyed  in  the 
said  narties  of  the  second  part,  for  the  use  and 
benefit  of  them,  the  said  indorsers."  The  in- 
strument contained  no  clause  of  defeasance,  and 
was  not  in  the  nature  of  a  mortgage  or  mere 
security,  but  was  an  absolute  conveyance  to 
trustees  to  sell  property  and  apply  the  proceeds 
to  the  payment  of  the  note  held  by  the  creditor. 

[Bd.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  I  6:  Dec. 
Dig.  17.*] 

Holden,  J.,  dissenting. 

{Additional  Syllahut  hy  Editorial  f^taff.) 

3.  Assignments  (§  31*)— Definition. 

The  word-  "assignment"  has  several  mean- 
ings. In  a  broad  sense  it  signifies  the  act  by 
which  one  person  transfers  to  another  the  entire 
right  or  property  which  he  has  In  any  realty  or 
personalty  in  possession  or  in  action  or  some 
share  or  interest  therein,  and  is  more  particular- 
ly applied  to  a  written  transfer  as  distinguished 
by  a  transfer  by  mere  delivery. 

[Ed.  Note.— For  other  cases,  see  Assignments. 
Cent  Dig.  §  61 ;    Dec.  Dig.  {  31.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  566-571 ;   vol.  8,  p.  7584.] 

4.  Assignments  fob  Benefit  of  Creditobs 
(§  1*)— Definition. 

An  "assignment  for  the  benefit  of  creditors" 
is  an  assignment  whereby  a  debtor,  generally 
insolvent,  transfers  his  property  to  another  in 
trust  to  pay  his  debts  or  apply  the  property  on 
their  payment. 

[Bd.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  S  1;  Dec 
Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  571-576.1  ^ 


Error  f^m  Superior  Court,  Liberty  Omii* 
ty;   P.  B.  Seabrook,  Jndg«. 

Actio;Q  by  C.  G.  Johnson  and  others  against 
W.  P.  Brewer  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

W.-T.  Brewer,  as  tax  collector  of  Liberty 
county,  became  Indebted  to  it  on  account  of 
taxes.     In  order  to  raise  money  to  pay  the 
amount  thus  due,  he  made  a  note  to  N.  Mc- 
Queen.   On  the  same  day,  August  27,  1903, 
he  executed  a  conveyance  of  certain  real  and 
personal  property,  including  a  mortgage  held 
hy  him,  to  J.  R.  Ryon  and  C  W.  Hendry; 
the  instrument  being  executed  like  a  deed, 
and  duly  attested  and  recorded.    After  the 
description  of  the  property,  it  proceeded  as 
follows:    '*To  have  and  to  hold  the  above- 
described  realty  and  personalty  unto  them^ 
the  said  parties  of  the  second  part,  with  all 
and  singular  the  rights,  members,  and  ap- 
purtenances thereto  appertaining,  to  the  only 
proper  use,  benefit,  and  behoof  of  them,  the 
said  parties  of  the  second  part,  and  their 
heirs  and  assigns,  in  fee  simple.    The  condi- 
tion of  the  above  conveyance  is  such,  that, 
whereas  the  said  party  of  the  first  part  has 
this  day  made  his  promissory  note  for  the 
sum  of  $2,645  payable  to  N.  McQueen,  in 
which  he  has  become  indebted  to  said  Mc- 
Queen In  the  sum  above  named,  which  said 
promissory  note  has,  by  [sixteen  named  per- 
sons, two  of  whom  were  the  grantees,  been} 
indorsed,  whereby  the  said  indorsers  have  be- 
come liable  for  the  payment  of  the  amount  of 
the  said  promissory  note;    now  in  order  to* 
indemnify  them,  the  said  indorsers  against 
loss  by  reason  of  said  indorsement  the  said 
party  of  the  first  part  has  this  day  sold  and 
conveyed  to  the  said  parties  of  the  second 
part  all  of  the  above-described  property,  who 
are  authorized  to  sell  the  same  or  any  part 
thereof  at  private  sale,  or  at  public  sale  for 
cash,  paying  the  purchase  price  thereof  on 
the  promissory  note  above  described,  and  in 
my  name  to  make  or  cause  to  be  made  all 
deeds,  bills  of  sale,  or  such  other  conveyances 
as  may  be  necessary  for  the  carrying  into  ef- 
fect the  intention  of  this  deed,  in  as  full  and 
complete  a  maimer  as  the  said  party  of  the 
first  part  could  have  done.    And  should  ei- 
ther of  the  parties  herein  named  as  partiea 
of  the  second  part  for  any  reason  fail  and 
refuse  to  act  in  pursuance  of  the  terms  and 
conditions  of  this  deed,  then  the  remaining^ 
party  therein  named  as  party  of  the  second 
part  may  act  as  If  no  other  party  had  been 
named ;  and  in  the  event  of  death  or  resigna- 
tion of  both  of  the  parties  of  the  second  part, 
then  the  indorsers  of  the  said  promissory 
note  above  referred  to,  or  a  majority  of  the 
same,  shall  name  a  successor  or  successors 
who  shall  have  all  the  powers  herein  granted 
to  the  said  parties  of  the  second  part ;  the  in- 
tention of  this  deed  being  for  the  express  pur 
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pose  of  vesting  the  title  of  the  property  here- 
All  conveyed  In  the  said  parties  of  the  second 
part,  for  the  nse  and  bmiefit  of  them,  the 
said  Indorsers.**  At  the  time  of  the  execu- 
tion of  this  conveyance,  Brewer  was  insol- 
vent, and  was  not  indebted  to  McQueen,  Ry- 
on,  or  Hendry  in  any  other  manner  than  as 
above  stated.  On  June  18,  1904,  Ryon  and 
Hendry,  by  virtue  of  the  power  contained  In 
the  deed  to  them  from  Brewer,  conveyed  the 
property  to  McQueen  for  the  recited  consid- 
eration of  "$1,800  cash  In  hand  paid."  Sev- 
eral creditors  of  Brewer  filed  an  equitable 
petition  attacking  these  conveyances.  The 
facts  were  not  in  controversy,  and  It  was 
agreed  that  the  case  would  be  controlled  by 
a  determination  of  the  question  whether  the 
transaction  constituted  an  assignment  or  only 
a  deed  to  indemnify  certain  Indorsers.  The 
presiding  judge  held  that  the  deed  did  not 
constitute  an  assignment,  and  rendered  Judg- 
ment in  favor  of  the  defendants.  The  plain- 
tiffs excepted. 

Donald  Fraser,  for  plaintiffs  In  error. 
Garrard  &  Meldrlm  and  S.  B.  Brew  ton,  for 
defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  word  "assignment"  has  several 
meanings.  In  a  broad  sense  It  Is  used  to 
signify  the  act  by  which  one  person  trans- 
fers to  another,  or  causes  to  vest  in  such 
other,  the  entire  right.  Interest,  or  property 
which  he  has  in  any  realty  oj:  personalty,  in 
possession  or  In  action,  or  some  share,  inter- 
est, or  subsidiary  estate  therein.  It  is  more 
particularly  applied  to  a  written  transfer,  as 
distinguished  from  a  transfer  by  mere  de- 
livery. An  assignment  for  the  benefit  of 
creditors  has  been  defined  to  be  "an  assign- 
ment whereby .  a  debtor,  generally  an  in- 
solvent, transfers  to  another  his  property, 
in  trust  to  pay  his  debts  or  apply  the  prop- 
erty upon  their  payment."  Black's  L.  Die. 
The  distinction  between  an  assignment  for 
the  benefit  of  creditors  and  a  conveyance  to 
secure  an  indebtedness  or  to  secure  an  In- 
dorser  or  security  against  loss  is  illustrated 
by  two  cases  decided  by  this  court  in  Febru- 
ary, 1892.  Klser  &  Co.  v.  Dannenberg  Co., 
88  Ga.  541,  15  S.  E.  17,  and  Importers'  and 
Traders'  Bank  v.  McGhees  &  Co.,  88  Ga. 
702,  16  S.  E..  27.  In  the  former  case  an  In- 
solvent debtor  assigned  to  one  of  his  cred- 
itors notes  and  accounts  to  the  amount  of 
about  $3,000  as  collateral  security,  and  made 
to  him  a  mortgage  upon  a  stock  of  goods 
and  other  personal  property  to  secure  an  in- 
debtedness of  $3,400,  the  mortgage  contain- 
ing a  power  to  sell  the  goods  at  wholesale 
or  retail;  and  the  creditor,  by  contempo- 
raneous writings,  stipulated  to  pay  off  the 
debt  of  another  creditor  out  of  the  proceeds 
of  the  notes,  accounts,  and  mortgaged  prop- 
erty, and  also  to  pay  over  to  such  other 
iTTedltor  all  the  money  realized  over  and 
above  $2,000,  and  further  that  the  stock 
when  sold  should  bring  80  per  cent  of  invoice 


cost  It  was  held  that  the  mortgage,  togeth- 
er with  the  contemporaneous  writings,  con- 
stituted an  assignment,  and  that  it  was  void 
for  failure  to  comply  with  the  requirements 
of  the  statute  on  the  subject  of  assignments 
for  the  benefit  of  creditors.  In  the  opinion 
Mr.  Justice  Simmons  said:  "Whether  the 
trust  was  merely  for  one  of  the  defendants, 
or,  as  was  contended,  for  the  entire  body  of 
creditors,  we  need  not  consider.  It  is  the 
element  of  trust  which  brings  it  within  the 
statute.  Nor  does  It  matter  that  the  convey- 
ance was  in  form  a  mortgage.  It  is  suffi- 
cient that  the  security  Inures  not  merely  for 
the  benefit  of  the  mortgagee,  but  also  to  that 
of  another  creditor  for  whom  he  holds  in 
trust."  In  the  second  of  the  two  cases  cited 
a  mortgage  was  given  by  the  principal  debt- 
or to  his  indorser,  not  as  a  security  for  the 
debt,  but  solely  for  the  Indemnity  of  the  in- 
dorser, to  secure  him  against  any  loss  that 
he  might  sustain  by  reason  of  such  indorse- 
ment. It  was  held  that,  under  section  2164 
of  the  Code  of  1882  (section  2983  of  the  ClvU 
Code  of  1805),  the  Indorser  could  not  pro- 
ceed against  the  mortgaged  property  until 
judgment  M6.  been  rendered  against  him  in 
favor  of  the  creditor ;  and  that  prior  to  that 
time  the  creditor  could  not  claim  any  right 
of  subrogation  to  enforce  the  mortgage.  In 
the  opinion  Chief  Justice  Bledcley  said: 
"Notwithstanding  decisions  of  some  other 
courts  to  the  contrary,  there  is  manifestly 
no  element  of  trust  in  a  mortgage  of  this 
character.  It  does  not  by  Its  own  vigor  de- 
vote or  appropriate  the  property  embraced 
in  it  to  the  payment  of  the  debt,  but  only 
to  the  indemnity  of  the  indorser  In  the  event 
he  should  sustain  loss  by  reason  of  his  in- 
dorsement, and  it  is  recited  that  he  indorsed 
the  notes  for  accommodation.  The  mortgage 
created  a  mere  lien,  and  therefore  could  not 
raise  any  trust  by  reason  of  passing  title 
into  the  mortgagee.  It  passed  no  title,"  un- 
der the  law  of  this  state. 

In  Hoffman  v.  Mackall,  5  Ohio  St  124,  64 
Am.  Dec.  637,  an  assignment  or  uncondition- 
al deed  of  trust  was  distinguished  from  a 
mortgage,  or  deed  of  trust  In  the  nature  of 
a  mortgage,  thus:  "There  is  a  manifest  and 
well-settled  distinction  between  an  uncondi- 
tional deed  of  trust  and  a  mortgage,  or  deed 
of  trust  In  the  nature  of  a  mortgage.  The 
former  is  an  absolute  and  indefeasible  con- 
veyance of  the  subject-matter  thereof  for  the 
purposes  expressed;  whereas,  the  latter  is 
conditional  and  defeasible.  A  mortgage  is 
the  conveyance  of  an  estate,  or  pledge  of 
property,  as  security  for  the  payment  of 
money  or  the  performance  of  some  other  act, 
and  conditioned  to  become  void  upon  such 
payment  or  performance.  A  deed  of  trust  In 
the* nature  of  a  mortgage  Is  a  conveyance  In 
trust  by  way  of  security,  subject  to  a  condi- 
tion of  defeasance,  or  redeemable  at  any 
time  before  the  sale  of  the  property.  A  deed 
conveying  land  to  a  trustee  as  si  mere  collat- 
eral  security  for   the  payment   of  a   debt. 
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with  the  condition  that  it  Bhall  become  void 
on  the  payment  of  the  debt  when  due,  and 
with  power  to  the  trustee  to  sell  the  land 
and  pay  the  debt  in  case  of  default  on  the 
part  of  the  debtor,  is  a  deed  of  trust  in  the 
nature  of  a  mortgage.  By  an  absolute  deed 
of  trust  the  grantor  parts  absolutely  with 
the  title,  which  rests  in  tlie  grantee  uncon- 
ditionally for  the  purpose  of  the  trust.  The 
latter  is  a  conveyance  to  a  trustee  for  the 
purpose  of  raising  a  fimd  to  pay  debts,  while 
the  former  is  a  conveyance  in  trust  for  the 
purpose  of  securing  a  debt,  subject  to  a  con- 
dition of  defeasance."  See,  also,  Crow  v. 
Beardsley,  68  Mo.  435,  438;  De  Wolf  v. 
Sprague  Mfg.  Co.,  49  Conn.  282 ;  Burrell  on 
Assignments  (6th  Ed.)  f  8. 

Tested  by  the  principles  above  announced, 
the  deed  from  Brewer  to  Ryon  and  Hendry 
was  a  voluntary  assignment  Brewer  made 
a  promissory  note  to  McQueen,  with  16  in- 
dotsers.  Being  insolvent  at  the  time,  he  con- 
veyed realty  and  personalty  to  2  of  these  In- 
dorsers.  It  was  stated  in  the  deed  that  it 
was  made  in  order  to  indemnify  the  in- 
dorsers  against  loss,  and  that  it  was  for  the 
express  purpose  "of  vesting  the  title  of  the 
property  herein  conveyed  in  the  said  parties 
of  the  second  part,  for  the  use  and  benefit 
of  them  the  said  ladorsers."  But  it  was  not 
conditioned  upon  the  indorsers  being  held  lia- 
ble, or  suffering  loss.  There  was  no  clause  of 
defeasance  in  case  they  did  not  have  to  pay 
the  indebtedness  or  did  not  incur  any  loss. 
The  conveyance  was  absolute.  It  was  not 
a  deed  of  trust  in  the  nature  of  a  mortgage. 
The  two  grantees  named  were  trustees  to  do 
certain  acts.  It  was  expressly  declared  that, 
if  either  of  them  failed  or  refused  "to  act 
in  pursuance  of  the  terms  and  conditions 
of  this  deed,"  the  other  should  have  power 
to  do  so;  and  that,  In  the  event  of  the 
death  or  resignation  of  both .  of  them,  the 
indorsers  should  name  a  successor  or  succes- 
sors, who  should  have  all  the  powers  of  the 
original  grantees.  Clearly  this  created  a 
trust  with  certain  powers  to  be  executed. 
What  they  were  to  do  is  thus  stated  in  the 
deed:  They  "are  authorized  to  sell  the  same 
or  any  part  thereof  at  private  sale,  or  at 
public  sale  for  cash,  paying?  the  purchase 
price  therefor  on  the  promissory  note  above 
described,  and  in  my  name  to  make  or  cause 
to  be  made  all  deeds,  bills  of  sale,  or  such 
other  conveyances  as  may  be  necessary  for 
the  carrying  into  effect  the  intention  of  this 
deed.*'  There  was  no  conveyance  by  the 
debtor  to  the  principal  creditor,  either  in 
payment  of  the  debt  or  to  secure  it.  There 
was  not  a  mere  security  given  to  the  in- 
dorsers to  indemnify  them  against  loss. 
There  was  an  absolute  trust  deed  to  two  of  i 
the  indorsers,  with  power  In  the  trusteesr  to 
sell  and  convey  the  property,  and  appropri- 
ate the  proceeds  to  the  payment  of  the  note. 
Under  such  a  deed,  they  could  not  exercise 
the  power  for  any  other  purpose^  Even 
precatory  or  recommendatory  words  will  suf- 


fice to  create  a  trust  if  they  are  soflleienUy 
imperative  to  show  that  it  is  not  left  dis- 
cretionary with  the  party  to  act  or  not,  and 
if  the  subject-matter  of  tiie  trust  Is  defined 
with  sufficient  certainty,  and  if  the  object 
is  also  clearly  defined,  and  the  mode  in 
which  the  trust  Is  to  be  executed.  Civ.  Code, 
§  3162.  While  the  primary  purpose  alleged 
for  the  making  of  the  deed  was  the  benefit 
of  the  indorsers,  yet  that  benefit  was  to  be 
worked  out,  without  regard  to  any  loss  or 
payment  by  the  indorsers  or  judgment 
against  them,  by  means  of  a  payment  to  the 
creditor,  to  be  made  by  the  trustees.  This 
constituted  an  assignment. 

Judgment  reversed.     All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  dissents. 

HOLDEN,  J.  I  cannot  concur  In  the  judg- 
ment of  the  other  members  of  the  court,  but 
must  dissent  therefrom.  The  deed  In  ques- 
tion expressly  stated  that  It  was  made  "in 
order  to  indemnify  them,  the  said  indorsers, 
against  loss  by  reason  of  said  indorsement,** 
and  further  declares:  "The  intention  of  this 
deed  being  for  the  express  purpose  of  vesting 
the  title  of  the  property  herein  conveyed  in 
the  said  parties  of  the  second  part,  for  the 
use  and  benefit  of  them  the  said  indorsers." 
The  indorsers  were  not  creditors  of  the  gran- 
tor. The  fact  that  authority  was  given  for  a 
sale  of  the  property  and  the  payment  of  the 
proceeds  thereof  to  the  payee  of  the  note  did 
not  make  the  deed  one  of  assignment.  The 
cardinal  rule  of  construction  of  instruments 
in  writing  is  to  arrive  at  the  Intention  of  the 
parties.  The  Intention  of  the  parties  to  this 
instrument  was  that  the  deed  should  operate 
merely  as  a  security  to  the  indorsers.  As  be- 
fore stated,  the  deed  expressly  declares  that 
it  is  made  "in  order  to  indemnify  them,  the 
said  indorsers,  against  loss  by  reason  of  said 
indorsement,"  and  Civ.  Code,  §  2983,  pro- 
vides: "If  the  principal  executes  any  mort- 
gage or  gives  other  security  to  the  surety  or 
iudorser  to  Indemnify  him  against  aloss  by 
reason  of  his  suretyship,  the  surety  or  in- 
dorser  may  proceed  to  foreclose  such  mort- 
gage, or  enforce  such  other  lien  or  security, 
as  soon  as  judgment  shall  be  rendered  against 
him  on  his  contract"  In  Importers'  Bank  v. 
McGhees,  88  Ga.  702,  708»  16  S.  E.  27,  28,  In 
discussing  the  section  Just  quoted,  the  court 
says :  "We  think  this  prescribes  a  rule  which 
was  intended  to  be  general,  and  that  it  com- 
prehends all  cases  of  the  class  mentioned. 
By  clear  implication  it  negatives  any  right  of 
foreclosure  until  the  surety  or  indorser  has 
paid  something  on  the  debt,  or  judgment  has 
been  rendered  against  him  on  his  contract 
In  the  present  case  neither  of  these  events 
has  occurred.  The  indorser  is  consequently 
without  any  right  to  Inaugurate  any  proceed- 
ing to  foreclose  the  mortgage.  As  to  him  the 
mortgage  is  immature,  there  has  been  no 
breach  of  its  condition,  it  is  not  yet  due  and 
payable,  and  may  never  become  so.  It  log- 
ically follows  that  the  creditor  cannot  pro- 


Gaj 


ATLANTIC  &  B.  R.  CO.  v.  BUMNEEL 


693 


ceed  on  his  own  behalf  to  enforce  the  mort- 
gage, although  the  petition  alleges  that  the 
indorser,  as  well  as  the  principal  debtors,  is 
insolvent  Notwithstanding  decisions  of  some 
other  courts  to  the  contrary,  there  is  mani- 
festly no  element  of  trust  in  a  mortgage  of 
this  character.  It  does  not  by  its  own  vigor 
devote  or  appropriate  the  property  embraced 
in  it  to  the  payment  of  the  debt,  but  only  to 
the  indemnity  of  the  indorser  in  the  event  he 
should  sustain  loss  by  reason  of  his  indorse- 
ment, and  it  is  recited  that  he  indorsed  the 
notes  for  accommodation.'*  Under  the  Code 
section  above  quoted,  the  Indorsers  would 
have  no  right  to  exercise  the  power  of  sale 
contained  in  the  deed  to  them  until  Judgment 
had  been  rendered  against  them,  or  until  they 
had  paid  the  debt,  or  some  part  thereof.  The 
deed  recites  that  it  was  made  "In  order  to 
Indemnify  them,  the  said  Indorsers,  against 
loss  by  reason  of  said  indorsement,"  and  fur- 
ther recited:  **The  intention  of  this  deed  be- 
ing for  the  express  purpose  of  vesting  the 
title  of  the  property  herein  conveyed  in  the 
said  parties  of  the  second  part,  tot  the  use 
and  benefit  of  them,  the  indorsers."  In  view 
of  these  statements  in  the  deed,  and  the  pro- 
vision of  the  Code  section  above  quoted  (the 
meaning  of  which  is  that  the  power  of  sale 
could  not  be  exercised  until  judgment  had 
been  rendered  against  the  indorsers  or  until 
they  have  paid  the  debt,  or  some  part  there- 
of), the  deed,  properly  construed,  conveyed 
the  title  to  the  property  simply  for  the  pur- 
pose of  indemnifying  the  indorsers,  and  can- 
not proi)erly  be  held  to  be  an  assignment  for 
the  benefit  of  any  creditor  or  creditors  of 
the  maker  of  the  deed. 

(134  Oa.  873) 

ATLANTIC  &  B.  R.  CO.  v.  SUMNER. 
(Supreme  Court  of  Georgia.     June  24,  1910.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and  Error  (|  lOGl*)— Harmless 
Error— Refusal  of  Nonsuit. 

Whether  a  nonsuit  could  or  could  not  have 
been  properly  awarded  when  the  plaintiff  closed 
bis  case,  there  being  sufficient  evidence,  when 
the  evidence  was  all  in,  to  support  the  verdict 
in  favor  of  the  plaintiff,  the  refusal  to  grant 
a  nonsuit  affords  no  cause  for  a  reversal. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4210;    Dec.  Dig.  §  1061.*] 

2.  Evidence  (§  368*)  —  Documentary  Evi- 
dence—Private Memoranda— Compelling 
Production  by  Adverse  Party. 

Where,  on  the  trial  of  a  civil  case,  the  evi- 
dence was  stenographically  reported,  but  a  mis- 
trial was  had,  and  in  preparing  for  a  second 
trial  one  side  procured  the  stenographer  to  write 
out  notes  of  the  evidence,  if  this  was  done  at 
the  expense  of  such  party  and  was  its  private 
memorandum,  the  presiding  judge  should  not 
have  required  such  party  to  deliver  to  the  ad- 
versary party  or  his  counsel  such  memorandum, 
unless  it  was  either  used  in  evidence  by  the  par- 
ty holding  it,  or  witnesses  were  examined  in 
relation  thereto,  or  in  some  manner  it  became 
a  document  present  in  the  courtroom  which  it 
was  proper  for  the  adverse  party  to  have  in 


order  to  introduce  in  evidence.  One  party  or 
counsel  should  not  ordinarily  be  required  to  de- 
liver such  private  memoranda  used  in  prepara- 
tion for  a  trial  to  his  adversary  merely  for  the 
convenience  of  the  latter,  though  in  response  to 
a  notice  to  produce.  But,  under  the  facts  as 
they  appear  in  the  motion  for  a  new  trial,  it  is 
not  apparent  that  the  ruling  made  was  of  such 
a  character  as  to  require  a  reversal. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  f{  1540,  1541 ;   Dec.  Dig.  S  S6S.*J 

S.  Railroads  (§  481*)—Fire8— Actions— Ad- 

MI88IBILITT   OF   EVIDENCE. 

Upon  the  trial  of  an  action  against  a  rail- 
road company  for  the  recovery  of  damages  al- 
leged to  have  been  caused  by  the  destruction  of 
the  plaintiff's  property  by  fire  started  by  sparks 
emitted  from  the  smokestack  of  a  particular 
locomotive  operated  by  the  defendant,  it  was 
competent  for  the  plaintiff  to  show  that  all  loco- 
motives with  straight  smokestacks  of  the  same 
construction  as  that  on  the  engine  alleged  to 
have  caused  the  fire  threw  out  sparks. 

[Ed.    Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  ff  1721,  1722 ;   Dec.  Dig.  f  481.»J 

4.  Appeal  and  Error  (S  1067*)— Harmless 
Error— Refusal  of  Request. 

The  refusal  of  the  court,  upon  written  re- 
quest, to  charge  that  the  jury  were  not  bound 
by  the  valuation  of  the  property  as  testified  to 
by  witnesses,  was  not  hurtful  to  the  defendant, 
when  the.  jurj  found  for  the  plaintiff  much  less 
than  -the  estimated  value  of  the  property  ac- 
cording to  the  testimony  of  any  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4229 ;  Dec.  Dig.  §  1067.»] 

5.  Appeal  and  Error  (f  302*)- Motion  for 
New  Trial— Sufficiency  of  Ground.. 

A  ground  of  a  motion  for  a  new  trial  which 
is  equivalent  to  an  assignment  of  error  upon 
the  whole  charge  is  too.  general  to  present  any 
question  for  determination,  unless  the  whole 
charge  appears  to  be  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1748 ;    Dec.  Dig.  |  302.»] 

6.  Trial  (§  255*)—Fire8— Actions— Instbuo- 

TIONS. 

T\liere,  upon  the  trial  of  a  case  of  the  char- 
acter indicated  in  the  third  headnote,  the  charge 
to  the  jury  covered  the  issues  made  by  the 
pleadings,  the  court  was  not  bound,  in  the  ab- 
sence of  a  timely  written  request  to  instruct 
the  jury  that  ^'defendant  had  a  right  to  operate 
its  trains  by  the  use  of  steam  produced  by  fire, 
and  that  persons  placing  combustible  property 
close  alongside  the  track  •  •  •  took  chances 
of  fire  from  locomotives  equipped  and  operated 
with  due  caution  on  the  part  of  the  defendant." 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  628-641 ;    Dec.  Dig.  f  255.»1 

7.  Trial  (§  260*)— Fires— Actions— Instruc- 
tions. * 

Failure  to  charge  that  the  presumption 
against  a  railroad  company,  arising  from  proof 
of  injury  caused  by  the  running  of  its  locomo- 
tives, machinery,  etc.,  is  a  rebuttable  presump- 
tion, is  not  cause  for  a  new  trial,  when  it  ap- 
pears that  the  judge  charged  section  2321  of  the 
Civil  Code  of  1895  in  its  entirety,  the  language 
of  which  shows  that  the  presumption  therein 
referred  to  is  rebuttable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659:   Dec.  Dig.  {  260.*] 

8.  Failure  to  Charge  Not  Error. 

Under  the  pleadings  and  evidence  In  this 
case,  the  failure  of  the  court  to  charge  upon  the 
subject  of  contributory  negligence,  or  as  to  the 
duty  of  one  injured  by  the  negligence  of  another 
to  use  ordinary  care  to  diminish  the  extent  of 
the  injury,  furnishes  no  ground  for  a  new  trial. 


•For  other  cases  see  same  topic  and  section  NUMBER  lii  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
68  S.E.-38 
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9.  Apfbal   aivd   Error    (S   210*)-— Harmless 
Error— Failure  to  Charge. 

In  an  action  brought  against  a  railroad 
company  for  damages  alleged  to  have  been  caus- 
ed by  fire  arising  from  sparks  emitted  from  one 
of  its  lomotives,  where  the  charge  of  the  oourt 
showed  that  the  grounds  of  negligence  on  which 
the  action  was  based  were  the  improper  con- 
struction of  the  locomotive  and  its  improper 
handling  at  the  time  the  injury  occurred,  and  the 
judge  gave  in  charge  section  2821  of  the  Civil 
Code  of  1895.  in  the  absence  of  any  request  for 
a  more  specinc  instruction  to  the  effect  that  the 
presumption  arising  against  the  company,  upon 
proof  that  the  damage  was  caused  by  the  run- 
ning of  its  locomotive,  was  only  in  respect  to  the 
acts  of  negligence  charged  in  the  petition,  the 
failure  to  give  such  specific  instruction  furnishes 
no  cause  for  a  new  trial.  Georgia,  Fla.  &  A. 
Ry.  Co.  V.  Sumner,  133  Ga.  134  (lb),  65  S.  E. 
381,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  218;«  Trial,  Cent  Dig.  f 
62a] 

10.  Appeal  and  BIbrob  (§  1170*)— Review- 
Instructions. 

Mere  failure  to  charge  the  rule  as  to  the 
preponderance  of  evidence  affords  no  cause  for 
a  new  trial.  Georgia,  Fla.  &  A.  Ry.  Co.  y. 
Sumner,  supra  (la). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4540;  Dec.  Dig.  f  1170.«] 

EJrror  from  Superior  Court,  Tift  County; 
R.  Q.  Mitchell,  Judge. 

Action  by  J.  S.  Sumner  against  the  At- 
lantic &  Birmingham  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Rosser  &  Brandon,  W.  T.  Colquitt,  and 
J.  H.  Merrill,  for  plaintiff  in  error.  C.  O. 
Hall,  F.  G.  Boatright  and  Claude  Payton, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Ga.  Sai) 

DAVIS  V.  DAVIS. 
(Supreme  Court  of  Georgia,     July  14,   1910.) 

(Syllabus  by  the  Court.)    . 
1.  Divorce  (§§  50,  51*)  —  Condonation— B2p- 

FECT. 

If  a  husband  is  guilty  of  cruel  treatment 
toward  his  vrife,  or  oi  adultery,  and  with  fall 
knowledge  thereof  she  condones  the  offense  and 
cohabits  with  him,  and  he  is  not  guilty  of  any 
further  misconduct,  she  cannot  thereafter,  at 
her  mere  will,  desert  him,  and,  if  suit  is  brought 
against  her  for  a  divorce  on  the  ground  of  will- 
ful and  continued  desertion  for  three  years 
before  the  filing  of  the  suit,  set  up  the  condoned 
acts,  and  thereby  prevent  the  granting  of  a  di- 
vorce. 

(a)  If  after  the  condonation  the  conduct  of 
the  -husband  is  such  as  to  revive  the  condoned 
acts  and  give  her  a  right  to  assert  them,  she  is 
not  debarred  from  so  doing;  nor  is  she  pre- 
vented from  setting  up  misconduct  on  his  part 
after  the  condonation,  for  the  consideration  of 
the  jury  in  determining  whether  a  divorce  should 
be  granted. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  180-187 ;   Dec.  Dig.  §§  50.  51.*] 


2.  DiYOBCE  (II  288^  239^)— AxJMONT  to  Wiiv 

— AIXOWAITOS-^XTSSTION  VOB  JUBT. 

Under  the  statutes  of  tliis  state  (Civ.  Code 
1896,  .§  2435),  althoufb  a  husband  may  obtain 
a  divorce  from  his  wife  on  thcT  ground  of  willful 
and  continued  desertion  for  more  than  three 
years  before  the  filing  of  the  suit,  it  ia  not  an 
inflexible  rule  of  law  that  the  wife  shall  not  be 
allowed  alimony.  On  the  other  hand,  it  does 
not  follow  that  the  divorced  wife  would  be  en- 
titled to  alimony  as  of  course,  when  her  conduct 
has  been  grossly  improper  and  caused  her  bus- 
band  to  obtain  a  total  divorce  from  her. 

(a)  Under  the  facts  of  the  present  case,  the 
judge  should  have  submitted  to  the  jurv  the 
question  of  whether  alimony  should  be  allowed 
to  the  wife,  if  a  divorce  should  be  granted  to 
the  husband. 

FEd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  II  670-683 ;  Dec  Dig.  ||  238,  239.*1 

EMsh,  C.  J.,  and  Atkinson,  J.,  dissenting. 

(AddiHondl  8yllahu$  by  Ediioridl  Biaff.) 

3.  DivoBCE  (I  48*>— "Condonation." 

*H}ondonation''  has  been  defined  to  be  the 
forgiveness,  either  expressed  or  implied,  by  a 
husband  of  his  wife«  or  b/  a  wife  of  her  hus- 
band, for  a  breach  of  marital  duty,  with  an  im- 
plied condition  that  the  offense  shall  not  be  re- 
peated.   - 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  II  169,  170,  184 ;   Dec  Dig.  I  48.* 

For  other  definiUons,  see  Words  and  Phrases, 
vol.  2|  pp.  1411-1415;   vol.  8,  p.  7610.] 

Error  from  Superior  Conrt,  Chatham  Coun- 
ty;  W.  Q.  Charlton,  Judge. 

Action  by  Hugh  F.  Davis  against  Mbrie  A. 
Davis.  Judgment  for  plaintilf,  and  defend- 
ant brings  error.    Reversed. 

Oliver  &  Oliver,  for  plaintiff  in  error. 
Robt  L.  (}oldlng,  for  defendant  in  error. 

LUMPKIN,  J.  Hugh  F.  Davis  brought  suit 
against  his  wife,  Marie  A.  Davis,  for  di- 
vorce on  the  ground  of  willful  and  continued 
desertion  for  more  than  three  years.  She  de- 
nied the  allegation  of  the  plaintiff,  and,  by 
way  of  cross-libel,  alleged  that  the  plaintiff 
had  deserted  her,  had  cruelly  treated  her, 
and  had  been  guilty  of  adultery.  She  prayed 
that  a  divorce  be  granted  to  her,  and  that 
she  have  a  Judgment  for  alimony.  The  jury 
found  for  the  plaintiff  a  total  divorce.  In 
the  second  verdict  they  declared:  **We  fix 
the  rights  and  disabilities  of  the  parties  as 
follows:  That  neither  of  the  parties  be  at 
liberty  to  marry  again."  The  defendant  mov- 
ed for  a  new  trial,  which  was  denied,  and 
she  excepted. 

1.  "Condonation"  has  been  defined  to  be 
the  forgiveness,  either  express  or  implied,  by 
a  husband  of  his  wife,  or  by  a  wife  of  her 
husband,  for  a  breach  of  marital  duty,  with 
an  implied  condition  that  the  offense  shall 
not  be  repeated.  Webster's  Dictionary; 
Odom  V.  Odom,  86  Ga.  286.  Voluntary  con- 
donation and  cohabitation  subsequently  to 
the  acts  complained  of,  and  with  notice  there- 
of, prevents  the  grant  of  a  divorce  on  ac- 
count of  them.  Civ.  Code  1895,  I  2420.  But 
If  the  Implied  condition  be  broken,  the  right 


*For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Koy  No.  Series  ft  Rep'r  Indexes 
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te  set  up  snoh  wrongful  acts  Is  revived,  and 
the  innocent  party  is  not  prevented  from  ob- 
taining a  divorce.  What  character  of  mis- 
conduct will  serve  to  revive  the  right  to  rely 
upon  acts  previously  condoned,  and  whether 
H  is  necessary  that  such  reviving  acts  shall 
be  sufficient  to  furnish  a  ground  for  divorce, 
is  not  here  involved.  Ozmore  v.  Ozmore,  41 
Ga.  46;  14  Cyc.  642.  If,  however,  there  is 
no  breach  of  the  condition  after  condonation 
and  cohabitation,  the  forgiveness  stands  as 
complete  and  absolute.  The  condoning  par- 
ty cannot  forgive  the  acts,  and  cohabit  vol- 
untarily with  the  forgiven  one,  and  at  the 
same  time  reserve  the  right  to  assert  them 
as  a  means  of  obtaining  a  divorce,  if  there 
be  no  further  misconduct,  or  as  a  screen  to 
prevent  a  divorce  being  obtained  on  account 
of  subsequent  breaches  of  marital  duty  by 
such  condoning  party.  To  permit  this  would 
be  to  attach  a  different  condition  to  condona- 
tion from  that  which  the  law  attaches,  and 
to  make  forgiveness  such  only  in  name.  Ck)n- 
donation  is  not  revocable  at  will. 

It  was  argued  that  section  2429  of  the  Civil 
Code  1895,  above  cited,  closes  with  the  words : 
"And  in  all  cases,  the  x>arty  sued  may  plead 
in  defense  the  conduct  of  the  party  suing, 
and  the  Jury  may,  on  examination  of  the 
whole  case,  refuse  a  divorce."  This  state- 
ment follows  certain  provisions  to  the  effect 
that  "If  the  adultery,  desertion,  cruel  treat- 
ment, or  intoxication  complained  of  shall 
have  been  occasioned  by  the  collusion  of  the 
parties  and  with  the  intention  of  causing  a 
divorce,  or  if  the  iMirty  complaining  was  con- 
senting thereto,  or  if  both,  parties  have  been 
guilty  of  like  conduct,  or  if  there  has  been  a 
voluntary  condonation  and  cohabitation  sub- 
sequent to  the  acts  complained  of,  and  with 
notice  thereof,  then  no  divorce  shall  be  grant- 
ed." The  last  clause  of  the  section  (quoted 
first  above)  was  not  intended  to  destroy  en- 
tirely the  effects  of  the  condonation,  so  that 
a  person,  after  condoning  a  ground  for  di- 
vorce and  cohabiting  with  the  offender,  could 
at  some  later  period,  and  with  no  further  rea- 
son, desert  the  i)erson  so  forgiven,  persist  in 
such  desertion  for  the  statutory  period,  and 
yet  prevent  a  divorce  by  reason  of  the  con- 
doned acts.  If  there  were  a  breach  of  the 
implied  condition  on  the  part  of  the  person 
whose  offense  had  been  condoned,  or  if  there 
were  other  acts  or  grounds  authorizing  the 
refusal  of  the  divorce,  this  could  be  pleaded 
and  proved  for  the  consideration  of  the  Ju- 
ry. The  charge  of  the  court  on  this  subject 
was  not  erroneous. 

fi.  The  court  charged  the  Jury  that,  If  they 
found  a  total  divorce  for  the  plaintiff,  they 
would  put  their  verdict  in  a  certain  form, 
"and,  in  that  event,  you  would  not  allow  the 
defendant  alimony.**  This  in  effect  instruct- 
ed the  Jury,  as  a  rule  of  law,  that,  if  they 
should  find  a  total  divorce  in  favor  of  the 
husband  against  the  wife,  they  would  allow 
the  latter  no  alimony.  At. common  law  (in- 
cluding in  that  term  the  canon  or  ecclesi- 


astical law)  the  ecclesiastical  courts  did  not 
grant  total  divorces  except  for  such  cause 
as    rendered  the   marriage  void   ab  Initio. 
This  was  rather  an  adjudication  that  there 
had  never  been  a  binding  marriage  than  a 
dissolution  of  one  originally  valid.     Partial 
divorces  were  g^ranted  on  account  of  adultery 
and  cruel  treatment    Prior  to  1858  in  Eng- 
land no  Judicial  divorces  dissolving  the  bonds 
of  matrimony,  if  originally  valid,  were  al- 
lowed.   Parliament  exercised  that  authority. 
In  its  origin  alimony  was  the  method  by 
which  the  spiritual  courts  enforced  the  duty 
of  support  owed  by  a  husband  to  his  wife 
during  such  time  as  they  were  legally  sep- 
arated.   It  was  not  an  incident  to  declaring 
the  marriage  void  ab  initio,  since.  If  there 
were  no  marriage,  the  duty  of  maintenance 
had  not  been  undertaken.    The  question  of 
awarding  alimony  upon  the  dissolution  of  a 
valid  marriage  for  a  postnuptial  cause  could 
not  therefore  have  been  decided  in  England 
prior  to  the  time  when  the  common  law  was 
adopted  in  this  state.     In  regard  to  partial 
divorces  it  has  been  declared  that  where  the 
wife,  by  her  fault,  forfeited  all  claim  upon 
her  husband  for  necessaries  or  other  support, 
and  he  obtained  a  divorce  from  her  on  that 
ground,  she  could  not,  after  this  fact  had 
been  adjudged  against  her,   have  alimony 
from  him.  'Thus  where  a  divorce  was  grant- 
ed to  a  husband  on  account  of  the  adultery 
of  the  wife,  she  was  held  to  be  entitled  to 
no  alimony.-  S  Bl.  CX>m.  94.    As  late  as  1859, 
in  White  v.  White,  24  Jurist,  28,  upon  the 
granting  of  a  petition  for  a  Judicial  separa- 
tion presented  by  a  man  against  his  wife,  on 
account  of  her  violent  and  cruel   conduct 
towards  him,  Cresswell,  Judge  Ordinary,  held 
that  the  wife  was  entitled  to  no  permanent 
alimony,  saying  that  he  found  no  precedent 
for  granting  it  in  such  case.    But  in  1864,  in 
Prichard  v,  Prichard,  Law  Times  Reports, 
789,  Wilde,  Judge  Ordinary,  overruled  the  de- 
cision in  the  White  Case  and  another  similar 
case,  saying:    "I  am  aware  of  the  cases  to 
which  you  allude,  but  I  think  if  there  is  no 
precedent  I  ought  to  make  one." 

It  has  been  decided  by  a  number  of  courts 
that,  in  the  absence  of  any  statute,  if  a  di- 
vorce be  granted  to  a  husband  against  the 
wife,  she  is  not  entitled  to  alimony.  This  at 
times  worked  a  great  hardship  on  the  wife, 
especially  under  the  common  law,  where  the 
marital  right  of  the  husband  attached  to  her 
property;  and,  while  it  was  said  to  be  strict 
Justice,  it  was  also  said  that  it  sometimes 
drove  the  wife  to  starvation  or  a  life  of 
shame.  The  English  Parliament  adopted  a 
practice,  when  granting  to  a  husband  a  total 
divorce,  of  requiring  him  to  make  some  pro- 
vision for  his  wife.  In  England,  and  In  a 
number  of  the  United  States,  statutes  have 
been  enacted  which  authorize  the  courts  to 
grant  alimony  to  wives  against  whom  Judg- 
ments of  divorce  are  rendered,  or  to  require 
some  other  provision  to  be  made  by  the  hus- 
bands,  when  the  courts  deem  it  best     In 
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some  of  these  statutes  the  provision  Is  ex- 
press, In  others  the  terms  are  general;  but 
the  courts  have  construed  them  to  have  the 
effect  above  indlcatecL  Where,  under  the 
statute,  discretion  Is  vested  In  the  court,  It 
is  to  be  ezerdsed  with  care.  In  such  Juris- 
dictions it  has  been  said  to  be  the  exception, 
rather  than  the  rule,  that  the  wife  shall 
cause  the  matrimonial  tie  to  be  sundered  by 
reason  of  her  own  conduct,  and  still  hitve 
alimony;  but,  on  the  other  hand,  that  the 
wife  may  have  collaborated  with  her  husband 
in  acquiring  the  property  held  by  the  latter, 
that  she  may  have  greatly  aided  in  establish- 
ing his  fortune,  that  her  conduct  may  not 
have  been  Justifiable,  so  as  to  prevent  a  di- 
vorce, and  yet  the  conduct  of  the  husband 
may  not  have  been  exemplary.  She  may 
have  no  property,  and  be  broken  in  health. 
In  other  words,  under  such  statutes,  while 
the  law  does  not  hold  out  to  a  wife  who  de- 
serts the  matrimonial  domicile  the  promise 
of  a  right  to  alimony,  but  rather  discourages 
divorces  coupled  with  pecuniary  claims  upon 
the  part  of  the  party  at  fault,  yet  there  may 
be  circumstances  which  may  render  it  Just 
and  proper  that  some  alimony  should  be  al- 
lowed to  the  wife,  although  the  divorce 
should  be  granted  against  net.  In  such  in- 
stances the  Judge  or  the  Jury,  as  the  case  may 
be,  in  passing  upon  the  question  of  alimony 
should  take  into  consideration  the  situation 
and  circumstances  of  the  parties,  the  prop- 
erty owned  by  them  respectively,  the  conduct 
of  each,  and  all  the  facts  which  would  throw 
light  on  the  proper  exercise  of  the  discretion- 
ary power.  2  Blsh.  Mar.  &  Dlv.  §  861  et  seq., 
and  citations. 

The  question  is :  Where  does  Georgia  take 
position  on  this  subject?  At  first  the  Legis- 
lature granted  total  divorces.  The  first  gen- 
eral rule  in  regard  to  the  matter  which  the 
writer  has  found  laid  down  is  contained  in 
the  Constitution  of  1798  (article  3,  S  9),  where 
it  was  declared:  "Divorces  shall  not  be 
granted  by  the  Legislature,  until  the  parties 
shall  have  had  a  fair  trial  before  the  superior 
court,  and  a  verdict  shall  have  been  obtain- 
ed, authorizing  a  divorce  upon  legal  princi- 
ples. In  such  cases,  two-thirds  of  each 
branch  of  the  Legislature  may  pass  acts  of 
divorce  accordingly."  Marbury  &  Crawford's 
Dig.  29.  By  the  act  of  December  5,  1808 
(Cobb's  Dig.  p.  224),  it  was  declared  that  in 
all  cases  where  the  Jury  "shall  determine  in 
favor  of  a  conditional  divorce,  they  shall  by 
their  verdict  or  decree  make  provision,  out 
of  the  property  of  which  the  husband  may  be 
possessed,  for  the  separate  maintenance  and 
support  of  the  wife  and  the  issue  of  such 
marriage,  which  verdict  or  decree  the  said 
court  shall  cause  to  be  carried  into  effect 
according  to  the  rules  of  law,  or  according 
to  the  practice  of  chancery,  as  the  nature  of 
the  case  may  require."  By  amendment  to 
the  Constitution  divorces  were  made  final 
and  conclusive  upon  the  concurrent  verdicts 
o{  two  special  juries,  authorizing  a  divorce 


upon  such  legal  prlndples  ''as  the  Goieral 
Assembly  may  by  law  prescribe."  The  last 
of  these  amendments  doubtless  resulted  from 
the  decision  in  Head  v.  Head,  2  Ga.  191.  See, 
also,  Cobb's  Dig.  1123.  By  the  act  of  Febru- 
ary 22,  1850  (Cobb's  Dig.  p.  226),  the  grounds 
of  divorce,  both  total  and  partial,  were  de- 
clared. These  are  now  embodied  in  Civ. 
Code  1895,  S  2426  et  seq.  The  Constitution 
of  1861  contained  the  following  provision: 
"The  superior  court  shall  have  exclusive  Ju- 
risdiction In  all  cases  of  divorce,  both  total 
and  partial;  but  no  total  divorce  shall  be 
granted  except  on  the  concurrent  verdicts  of 
two  special  Juries.  In  each  divorce  case,  the 
court  shall  regulate  the  rights  and  disabil- 
ities of  the  parties."  Code  1861,  S  4974.  Thus 
the  entire  subject  of  granting  divorces  and 
alimony  became  fixed  by  constitutional  pro- 
vision in  the  superior  court,  and  ceased  to 
be  a  matter  of  legislative  grant.  By  the  act 
of  1806  (Cobb's  Dig.  p.  225)  requirement  had 
been  made  that  the  party  applying  for  a  di- 
vorce should  file  a  schedule  of  the  property 
owned  by  the  parties  respectively,  and  that, 
after  all  Just  debts  had  been  paid,  it  should 
be  subject  to  a  division  or  equal  distribution 
between  the  children  of  such  parties,  unless 
the  Jury  should  think  proper  to  allow  either 
party  a  part  thereof.  When  the  first  Code 
was  adopted.  Instead  of  providing  for  a  divi- 
sion of  the  property.  It  was  declared  that: 
"In  all  suits  for  divorce,  the  party  applying 
shall  render  a  schedule,  on  oath,  of  the  prop- 
erty owned  or  possessed  by  the  parties  at  the 
time  of  the  application — or  at  the  time  of  the 
separation,  if  the  parties  have  separated — 
distinguishing  the  separate  estate  of  the  wife. 
If  there  be  any,  which  shall  be  filed  with  the 
petition,  or  pending  the  suit,  under  the  order 
of  the  court  The  Jury  rendering  the  final 
verdict  in  the  cause  may  provide  permanent 
alimony  for  the  wife,  either  from  the  corpus 
of  the  estate  or  otherwise,  according  to  the 
condition  of  the  husband  and  the  source  from 
which  the  property  came  Into  the  coverture." 
Code  1861,  f  1676.  This  language,  "in  all 
suits  for  divorce  •  •  •  the  Jury  •  •  ♦ 
may  provide  permanent "  alimony  for  the 
wife,"  has  been  preserved  and  again  adopted 
in  section  2435  of  the  Civil  Code  of  1895,  al- 
though the  husband's  marital  right  no  longer 
attaches  to  the  wife's  property.  Perhaps  the 
possibility  that  the  labor  and  services  of  the 
wife  may  have  contributed  to  build  up  the 
fortune  of  the  husband  may  have  been  in  the 
legislative  mind.  Thus  it  will  be  seen  that 
the  trend  of  legislation  in  Georgia  has  not 
been  to  restrict  the  powers  of  the  Jury  or  to 
confine  them  rigidly  to  the  rule  that,  if  a  di- 
vorce shall  be  granted  to  the  husband  against 
his  wife,  no  provision  for  her  support  shall 
be  made.  The  authority  given  to  the  Jury  by 
the  act  of  1806  to  divide  the  property  among 
the  children,  but  to  make  an  allowance  to  ei- 
ther party,  should  they  think  proper,  and  the 
later  provisions  in  regard  to  the  powers  of 
the  Jury,  negative  the  idea  of  an  absolute  Um- 
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Itatlon  in  regard  to  alimony  if  a  divorce 
shouTd  be  granted  to  the  husband. 

In  Campbell  v.  Campbell,  90  Ga.  687,  16  S. 
E.  960,  Mr.  Justice  Simmons  said:  "A  wife 
Is  entitled  to  support  by  her  husband  until 
the  right  is  forfeited  by  her  own  misconduct ; 
and  in  some  cases  alimony  has  been  allowed 
her  even  where  the  divorce  was  in  favor  of 
the  husband.**  He  also  said  that  in  this 
state  the  right  of  a  wife  to  a  provision  by  the 
husband  in  her  favor  is  the  same,  whether 
the  divorce  is  from  bed  and  board  only  or  a 
total  dissolution  of  the  marriage — at  least  if 
a  valid  marriage  has  subsisted.  In  that  case 
the  divorce  was  granted  on  the  application 
of  the  wife.  We  have  not  overlooked  the 
fact  that  section  2462  of  the  Civil  Code  1895 
says  that : ,  "If  the  Jury,  on  the  second  or 
final  verdict,  find  in  favor  of  the  wife,  they 
shall  also,  In  providing  permanent  alimony 
for  her,  specify  what  amount  the  minor  chil- 
dren shall  be  entitled  to  for  their  permanent 
support,  •  ♦  ♦  and  this  they  may  also 
do  If,  from  any  legal  cause,  the  wife  may  not 
be  entitled  to  permanent  alimony,  and  the 
children  are  not  in  the  same  category."  We 
do  not  think  that  the  expression,  "if  the  Jury, 
on  the  second  or  final  verdict,  find  in  favor 
of  the  wife,"  means  that  In  no  event  can  ali- 
mony be  awarded  unless  the  wife  shall  ob- 
tain a  divorce.  In  such  a  case,  the  law  pro- 
vides, in  awarding  alimony  to  her,  for  speci- 
fying the  amount  to  which  the  minor  chil- 
dren should  be  entitled ;  and  also  for  finding 
alimony  for  the  children,  should  she  be  de- 
barred from  obtaining  It  for  any  legal  rea- 
son. That  section  was  derived  from  the  act 
of  October  28,  1870  (Acts  1870,  p.  413).  Its 
title  was  "An  act  to  extend  the  provision  for 
alimony  to  the  family  of  the  husband;  to 
provide  for  the  custody  of  the  children,  and 
for  other  purposes,  connected  therewith." 
Under  section  2478  of  the  Civil  Code,  the  hus- 
band is  bound  for  necessaries  furnished  to 
his  wife  when  living  separate  from  him; 
but,  if  she  voluntarily  abandons  him  without 
sufficient  provocation,  notice  by  the  husband 
shall  relieve  him  of  all  liability  for  necessa- 
ries furnished  to  her.  This  deals  with  the 
authority  of  the  wife,  as  matter  of  right,  to 
charge  her  husband  with  necessaries,  when 
living  separate  from  him.  It  does  not  deal 
with  divorce  cases,  or  the  power  of  the  Judge 
to  award  temporary  alimony,  or  absolutely 
prevent  a  Jury  from  allowing  permanent  ali- 
mony in  a  proper  case.  They  may  allow  It  or 
refuse  it,  or  may  allow  less  than  full  main- 
tenance, according  to  circumstances. 

The  construction  of  statutes  of  one  state 
often  throws  little  light  on  the  construction 
of  those  of  another,  as  a  slight  difference  in 
language  may  make  a  great  difference  in  con- 
struction. But  an  examination  of  the  stat- 
utes of  other  states  and  their  construction  by 
the  courts  show  that  the  trend  of  authority  is 
in  harmony  with  this  decision.  In  Deenis  v. 
Deenis,  79  111.  74,  a  statute  was  under  con- 
flderation  which  declared  that,  "when  a  di- 


vorce shall  be  decreed.  It  shall  and  may  be 
lawful  for  the  court  to  make  tach  order 
touching  the  alimony  and  maintenance  of  the 
wife,  the  care,  custody,  and  support  of  the 
children,  or  any  of  them,  as  from  the  cir- 
cumstances of  the  parties  and  the  nature  of 
the  case  shall  be  fair,  reasonable,  and  Just." 
It  was  held  that  alimony  might  be  allowed, 
notwithstanding  the  divorce  was  granted  for 
the  fault  of  the  wife.  The  opinion  of  Mr« 
Justice  Scholfleld  strongly  presents  the 
grounds  of  equity  and  Justice  for  such  a  con-  , 
structlon.  In  Spltler  v.  Spitler,  108  111.  120, 
the  former  ruling  was  adhered  to;  but  it 
was  said  that  it  was  not  the  object  of  the 
Legislature  in  adopting  the  provision  of  the 
statute  relating  to  alimony  to  abrogate  the 
general  principles  or  policy  of  the  law  re- 
lating to  that  subject,  but  rather  to  clothe 
the  court  with  power  to  mitigate  occasional 
hardships  that  might  otherwise  occur.  In 
Graves  v.  Graves,  108  ADass.  314,  317,  a  some- 
what similar  statute  of  Massachusetts  was 
construed,  and  it  was  held  that  alimony 
might  be  awarded  to  the  wife  upon  granting  - 
to  the  husband  a  divorce  for  her  fault.  Gray, 
J.,  clearly  stated  the  reason  for  giving  such 
a  construction  to  the  statute. 

An  application  for '  temporary  alimony  Is 
made  to  the  presiding  Judge  pending  the  lit- 
igation. He  is  vested  with  considerable  dis- 
cretion on  the  subject  It  is  sometimes 
granted  where  permanent  alimony  is  ulti- 
mately refused,  on  the  ground  that  the  wife 
must  be  maintained  and  furnished  reason- 
able opportunity  for  pressing  her  suit  or  de< 
fending  herself  against  charges  made  against 
her.  If  she  willfully  deserts  her  husband 
without  cause,  this  may  furnish  a  ground 
for  refusing  temporary  alimony.  In  the  dis- 
cretion of  the  Judge;  and  In  some  cases, 
where  the  separation  was  clearly  shown  to 
have  resulted  from  the  adultery  of  the  wife, 
or  to  have  been  without  any  shadow  of  ex-  ^ 
cuse,  and  ther&  were  other  circumstances  of 
hardship  in  requiring  the  husband  to  thus 
support  her,  it  has  been  held  to  be  an  abuse 
of  discretion  to  allow  her  alimony.  Vinson 
V.  Vinson,  94  Ga.  492,  19  S.  E.  898;  Ken- 
drick  V.  Kendrlck,  105  Ga.  38,  31  S.  B.  115; 
Williams  V.  Williams,  114  Ga.  772,  40  S.  E. 
782. 

In  this  case  the  evidence  of  the  wife  tend- 
ed to  show  bad  conduct  on  the  part  of  the 
husband;  that  she  had  always  helped  support 
the  family  by  sewing ;  that  her  eyesight  was 
failing,  and  her  health  was  becoming  so  poor 
that  she  was  scarcely  able  to  do  any  work, 
and  was  not  able  to  support  herself  without 
assistance;  and  there  was  evidence  tending 
to  show  that  the  husband  was  able-bodied 
and  earned  about  $18  per  week.  It  was  ad- 
mitted in  the  pleadings  that  neither  the  hus- 
band nor  the  wife  had  any  property.  We  do 
not  mean  that  courts  or  Juries  should  make 
matrimonial  dissentions  attractive  as  a  source 
of  profit  The  reverse  is  true.  It  was  de- 
clared by  McCay,  J.,  as  long  ago  as  1872  (Hill 
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y.  HUI,  47  Oa.  332,  336),  that  "suits  for  di- 
vorce and  alimony  ought  not  to  be  encour- 
aged." 

The  Jury  might  perhaps  have  found  against 
the  present  plaintiff's  application  for  alimo- 
ny; but  under  the  evidence  the  judge  erred 
in  declaring,  as  a  fixed  rule  of  law,  that,  if 
the  Jury  found  a  divorce  for  the  husband  on 
the  ground  of  desertion,  the  wife  would  be 
entitled  to  no  alimony. 

4.  The  verdict  was  somewhat  unusual  in 
form ;  but  it  is  unnecessary  to  deal  with  that 
.X)int,  as  the  case  is  to  be  tried  again  on  its 
merits. 

Judgment  reversed. 

FISH,  C.  X,  and  ATKINSON,  J.,  dissent 
The  other  Justices  concur. 

EISH,  CX  J.  I  am  constrained  to  dissent 
from  the  proposition  announced  in  the  sec- 
ond headnote  to  the  opinion  of  the  majority 
of  the  court.  I  understand  the  rule  to  be 
that,  in  the  absence  of  a  statute  to  the  con- 
trary, permanent  alimony  will  not  be  award- 
ed a  wife  when  a  decree  for  divorce  is  ren- 
dered against  her.  14  Cyc.  767;  2  Am.  & 
Eng.  Enc.  Law,  118(3).  The  provisions  of 
sections  2435,  2462,  and  2478  of  the  GivU 
Code  of  1895,  quoted  In  the  opinion,  when 
construed  in  pari  materia,  do  not,  in  my  opin- 
ion, change  the  rule.  If,  under  the  law  of 
this  state,  a  husband  is  not  bound  for  neces- 
saries furnished  his  wife  if  she  be  living  in 
adultery  with  another  man  (Civ.  Code  1895, 
S  2478),  and  if  temporary  alimony  cannot  be 
awarded  a  wife  where  the  separation  has 
been  caused  solely  by  adultery  on  her  part 
(WllUams  V.  Williams,  114  Ga.  772,  40  S.  E 
782),  I  am  unable  to  understand  why  the 
husband  should  be  required  to  support  her 
by  the  payment  of  permanent  alimony  when 
he  procures  a  divorce  from  her'  because  of 
her  adultery,  or  because  of  her  guilt  in  any 
other  respect  authorizing  a  divorce.  I  am 
authorized  by  Justice  ATKINSON  to  state 
that  he  concurs  in  this  dissent 


(134  Ofi.  788) 

CLARK,   County    Treasurer,    v.    EVE. 
(Supreme  Court  of  Georgia.     July  13,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Statutes  (§  124*)— Subjects  and  Titles. 
The  act  of  1904  (Acts  1904,  p.  201)  pre- 
scribed the  salary  for  the  pudge  of  the  city  court 
of  Savannah  and  defined  his  duties,  which  were 

Surely  judicial.  The  act  of  1881  (Acts  1880- 
1,  p.  574)  established  the  city  court  of  Rich- 
mond county,  provided  for  the  appointment  of  a 
judge  and  a  solicitor,  prescribed  the  salary  for 
the  judge,  and  defined  his  duties,  which  were 
purely  judicial.  The  act  of  1883  (Acts  1882-^83, 
p.  528)  declared  that  the  judge  of  the  city  court 
of  Richmond  county  should  be  ez  ofiBcio  com- 
missioner of  roads  and  revenue  for  that  county, 
and  declared  his  duties  as  such  relating  to  coun- 
ty matters.  The  act  of  1886  (Acts  ISm.  p.  204) 
prescribed  the  compensation   for  his  duties  in 


the  management  of  the  county  business.  All 
of  these  acts  were  in  effect  at  the  date  of,  the 
passage  of  the  act  approved  August  15,  i9(>> 
(Acts  1905,  p.  100),  the  caption  and  body  of 
which  are  as  follows:  **An  act  to  fix  the  salary 
of  the  judges  of  the  city  courts  of  the  state  ir 
counties  where  there  are  cities  having  a  popula- 
tion of  not  less  than  39,000  nor  more  than  75,> 
000,  to  provide  for  the  payment  of  such  salary, 
and  for  other  purposes.  Section  1.  Be  it  en- 
acted by  the  General  Assembly  of  the  state  of 
Georgia,  and  it  is  hereby  enacted  by  authority 
of  the  same,  that  from  and  after  the  passage 
of  this  act,  the  judge  of  the  city  courts  in  all 
counties  having  uerein  a  city  with  a  population 
of  not  less  than  39,000  nor  more  than  75,000, 
according  to  the  United  States  census  of  1900, 
shall  have  an  annual  salary  of  $5,000,  payable 
in  monthly  inetallments,  out  of  the  treasury  in 
such  counties  In  the  same  manner  as  the  judges 
of  said  courts  are  now  paid.  The  salary  herein 
provided  for  shall  cover  all  duties  incident  to» 
or  connected  with,  the  office  of  judge  of  the  city 
courts  of  the  state,  whether  said  duties  are  pro- 
vided for  in  local  or  general  acts.  Section  2. 
Be  it  further  enacted,  that  all  laws  or  parts  of 
lawe  in  conflict  with  this  act  be  and  the  same 
are  hereby  repealed  as  far  as  they  conflict."  At 
the  date  of  the  passage  of  the  act  just  quoted, 
only  the  counties  of  Chatham  and  Ricnmond 
had  therein  cities  having  population  of  not  less 
than  39.000  nor  more  than  75.000  according  to 
the  United  States  census  of  1900.  Held,  that 
the  existence  of  the  several  acts  above  mentioned 
at  the  time  of  the  passage  of  the  act  of  1906. 
supra,  did  not  render  the  latter  act  obnoxious 
to  article  3,  f  7,  par.  8,  of  the  Constitution 
(Civ.  Code,  (  5771),  which  provides  that  no 
law  shall  pass  which  refers  to  more  than  one 
subject-matter;  nor  to  article  3,  f  7,  par.  8* 
of  the  Constitution  (Civ.  Oodc.  f  5771).  which 
prohibits  the  passage  of  an  act  which  contains 
in  the  body  thereof  matter  not  expressed  in  the 
caption. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  St  184,  180;   Dec.  Dig.  (  124.*] 

2.  Counties  (8  151*)— LncriATioN  of  Indebt- 
edness—Submission OF  Question  to  Vot- 

EBS. 

The  act  of  1905,  above  set  out.  does  not 
violate  article  7,  S  7,  par.  1.  of  the  Constitution 
(Civ.  Code,  I  5893).  on  the  ground  that  it  cre- 
ates a  new  debt  of  $5,000  a  vear  in  favor  of  the 
judge  of  the  city  court  of  Richmond  county 
without  the  assent  thereto  of  two-thirds  <^  the 
qualified  voters  of  the  county. 

[Ed.    Note. — For   other   cases,    see   Counties,. 
Cent.  Dig.  f  218;    Dec.  Dig.  f  151.*] 

3.  Statutes  (8  8%*)— Local  Acts— Publica- 
tion OF  Notice— Legislative  Question. 

If  it  be  conceded  that  the  act  of  August. 
15,  1905,  supra,  was  a  local  act  of  the  character 
requiring  publication,  under  the  provisions  of 
article  $  $  7.  par.  16,  of  the  (institution  (Civ. 
Code,  S  5778), .  the  question  of  whether  or  not 
it  had  been  duly  published   was  a  legislative- 
question,  and  will  not  be  inquired  into  by  the 
courts.     Speer  v.  Athens.  85  Ga.  49,  11  S.  E. 
802,  9  L.  R.  A.  402;    Surge  v.  Mangum,  134 
Ga.  — ,  67  S.  B.  857 :    White  v.  aty  of  At- 
lanta, 134  Ga.  — ,68  S.  E.  103. 

['Ed.    Note.— For   other   cases,    see   Statutes, 
Cent.  Dig.  S  6;    Dec.  Dig.  S  8%.*] 

4.  Counties  (§  190*)  —  Taxation  —  Power  to- 
Levy— "Expenses  of  Court." 

The  act  approved  August  15,  1905  (Acts 
1905,  p.  100),  was  not  violative  of  article  7,  f- 
6,  par.  2,  of  the  Constitution  (Civ.  Code.  | 
5892),  on  the  ground  that  the  section  of  the  Con- 
stitution referred  to  restricted  the  purposes  for 
which  county  taxes  might  be  levied  in  such 
manner  as  to  exclude  from  them  the  power  to 
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levy  a  county  tax  for  the  parpose  of  paying 
the  salary  of  the  judge  of  the  city  court  of 
I  Richmond  county.  Among  the  purposee  for 
which  county  taxes  might  be  levied  under  that 
provision  of  the  Constitution  ie  one  for  the  pay- 
ment of  "expenses  of  court."  Article  ^  J  1» 
par.  1,  of  the  Constitution  (Civ.  Code,  S  5^1), 
provides  that  the  judicial  powers  of  t^s  state 
shall  be  vested  in  a  supreme  court,  superior 
courts,  courts  of  ordinary,  justices  of  the  peace, 
commissioned  notaries  public,  and  such  other 
courts  as  may  be  established  by  law.  nra- 
graph  5  of  the  same  article  (Civ.  Code,  %  5836), 
providing  for  writs  of  error,  declares  that  they 
may  be  taken  from  the  superior  courts  and  from 
the  city  courts  of  Atlanta  and  Savannah,  and 
such  other  like  city  courts  as  may  be  establish- 
ed in  other  cities.  Thus  the  power  to  create 
local  city  courts  is  recognized  in  the  Constitu- 
tion. At  the  time  of  the  adoption  of  the  consti- 
tntional  provision  above  mentioned,  dty  courts 
were  in  existence,  and  the  salaries  of  the  jud^ 
were  paid  by  local  taxation.  The  recognition 
oi  such  courts  by  the  Constitution  also  embraces 
the  recognition  of  the  organization  thereof  and 
the  manner  of  payment  of  the  salaries  of  the 
judges.  The  several  provisions  of  the  Constitu- 
tion above  mentioned  should  be  construed  to- 
gether, and,  so  construing  them,  salaries  of 
judges  of  the  city  courts  may  be  properly  class- 
ed as  expenses  of  court  within  the  meaning  of 
the  Constitution  relative  to  the  levy  of  taxes 
by  counti^. 

[Ed.    Note.— For   other   cases,   see    CJounties, 
Cent.  Dig.  (  800 ;   Dec.  Dig.  f  190.*] 

&   CX>NSTrn7TI0NAL  (DUSSTION  IMMATERIAIm 

Attacks  were  made  upon  the  constitutional- 
ity of  the  act  of  July  31,  1906  (Acts  1906,  pp. 
58,  59).  This  act  purports  to  amend  the  act  of 
August  15,  1905.  quoted  in  the  first  headnote, 
by  striking  therefrom  the  words  *'nor  more  than 
75,000,"  thus  leaving  the  act  of  1905  applicar 
ble  to  all  counties  having  cities  therein  with  a 
population  of  not  less  than  39,000.  The  act 
did  not  purport  to  do  more.  At  the  time  of  its 
passage  the  only  city  in  the  county  of  Richmond 
having  a  population  of  not  less  than  39,000 
was  the  city  of  Augusta,  which  had  a  popula- 
tion of  39,441.  Hence  the  act  of  1905  was  ap- 
plicable to  the  county  of  Richmond,  without  re- 
gard to  the  amending  act  of  1906;  and  it  be- 
comes immaterial  to  inquire  into  the  constitu- 
tionality of  the  latter  act  upon  any  ground  of 
attack. 

6.  Counties  (§§  165,  197*)—Claim&— Compen- 
sation OF  Judges  —  Necessity  fob  VVar- 
rant>-Payment— Mandamus. 

Formerlv  it  was  provided  that  justices 
of  the  inferior  courts  *  must  audit  all  claims 
against  their  respective  counties,  and  every 
claim,  or  such  part  thereof  as  may  be  allowed, 
must  be  registered  by  the  clerk,  and  said  jus- 
tices must  give  the  claimant  an  order  on  the 
treasurer  for  the  amount."  Irwin's  Code  1867, 
f  540.  By  subsequent  acts  of  the  Legislature 
all  of  the  powers  of  the  justices  of  the  inferior 
court  in  Richmond  county  relative  to  county 
matters  were  vested  successively  in  other  county 
officers,  and  finally,  by  the  act  approved  August 
19,  1907  (Acts  1907,  p.  324),  the  board  of  com- 
missioners of  roads  and  revenues  for  the  county 
of  Richmond,  became  vested  with  those  powers. 
The  act  of  1825  (Cobb's  Dig.  p.  211,  S  4),  which 
has  never  been  repealed,  declared:  "It  shall  be 
the  duty  of  the  county  treasurer  to  pay  without 
delay  all  warrants  passed  by  the  inferior  court 
and  directed  to  him,  provided  he  has  funds  so 
to  do,  and  ^all  upon  pasing  same  take  receipt 
upon  such  order  for  his  justification,  and  shall 
keep  the  same  on  file  in  his  office."  For  a  nura- 
oer  of  years,  while  the  plaintiff  was  judge  of 
the  city  court  of  Richmond  county  and  ex  officio 
commissioner   of  roads  and    revenue   in    Rich- 


mond county,  he  drew  hbt  salaiy  by  orders  ap* 
proved  by  himself  as  county  commissioner  and 
presented  to  the  county  treasurer  as  warrants, 
and  no  salary  was  paid  to  him  without  a  war- 
rant. Heldt  that  the  enactments  above  referred 
to,  and  the  custom  observed  in  the  matter  of 
collecting  from  the  treasurer  of  the  county  thje' 
salary  of  the  judge  of  the  city  court  and  ex 
officio  commissioner  of  roads  and  revenues  above 
described,  were  not  sufficient  to  justify  the  treas- 
urer of  Richmond  county  in  refusing  payment 
of  the  salary  of  the  judge  of  the  city  court  of 
Richmond  county  for  the  month  of  December, 
1909,  on  the  ground  that  he  failed  to  present  a 
formal  warrant  for  the  same. 

(a)  Under  die  provisions  of  the  act  approved 
August  15,  1905  (Acts  1905,  p.  100),  as  ap- 
plicable  to  the  county  of  Richmond,  the  salary 
of  the  judge  of  the  city  court  of  Richmond  be- 
came fixed  by  law,  payable  out  of  the  county 
treasury  \n  monthly  installments;  and  it  was 
unnecessary  for  the  judge  of  the  city  court  to 
have  his  claim  for  salary  audited  and  a  warrant 
on  the  county  treasurer  issued  therefor.  See 
Gamble  v.  Clark.  92  Ga.  696, 19  S.  E.  54;  Lamb 
V.  Toomer,  91  Ga.  621,  17  S.  EI.  966;  Chatham 
County  V.  Gaudry,  120  Ga.  121,  47"  S.  B.  p34, 
and  citations.  Upon  the  refusal  to  pay,  man- 
damus will  lie  against  the  treasurer  of  the  coun- 
ty to  compel  pasmient  of  any  part  of  the  salary 
when  by  law  it  is  payable  and  after  it  has  been 
demanded,  although  at  t^e  time  of  making  de- 
mand no  formal  warrant  had  issued  therefor. 

[Sd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  a  246y  247,  30^-311 ;  Dec.  Dig.  {{ 
105,  197.*] 

Error  from  Superior  Ourt,  Richmond  (boun- 
ty; D.  W.  Meadow,  Judge. 

Mandamus  by  William  F.  Eve  against  W. 
A.  Clark,  treasurer  of  Richmond  county. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfiSrmed. 

Wm.  F.  Ere,  being  judge  of  the  city  court 
of  Richmond  county,  Instituted  suit  for  a 
writ  of  mandamus  against  Walter  A.  Clark, 
as  treasurer,  to  compel  the  payment  of  the 
sum  of  $416.66,  alleged  to  be  due  as  his  sal- 
ary for  the  month  of  December,  1909.  The 
claim  was  based  on  the  act  approved  August 
15,  1905  (Acts  1905,  p.  100),  as  amended  by 
the  act  approved  July  81,  1906  (Acts  1906,  p. 
58),  it  being  alleged  that  the  acts  referred  to 
provided  for  the  payment  of  a  salary  amount- 
ing to  $5,000  annually,  payable  in  monthly  in- 
stallments, out  of  the  treasury  of  the  county. 
The  defendant  filed  a  plea  in  bar,  and  also 
a  demurrer.  In  which  the  acts  of  the  Legisla- 
ture above  mentioned  were  attacked  as  be- 
ing void,  on  the  ground  that  they  were  vio- 
lative  of  the  Constitution  in  several  particu- 
lars fully  set  forth.  The  defendant  also  filed 
an  answer,  wherein  certain  of  the  allegations 
of  the  petition  were  admitted  and  others  de- 
nied; and  set  up  further  that  there  was  no 
legal  duty  upon  the  treasurer  to  pay  the  de- 
mand referred  to  in  the  plaintiff's  petition, 
because  under  the  several  acts  defining  the 
duties  of  the  treasurer  he  was  required  to 
pay  only  such  demands  as  were  audited  and 
ordered  paid  by  the  board  of  county  commis- 
sioners, and  that  the  plaintifTs  demand  had 
not  been  approved  by  the  county  commlssion- 
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en  and  ordered  paid.  Later,  the  defendant 
amended  his  answer,  alleging  that  during  his 
tenure  of  office,  Which  commenced  in  1897, 
the  plaintiff  had  been  commissioner  of  roads 
and  revenues  of  the  county,  and  that  it  had 
been  customary  for  the  plaintiff  to  present 
warrants  issued  by  the  county  commissioners 
for  the  payment  of  his  salary,  and  that  he 
had  never  been  paid  any  salary  except  upon 
warrant  In  the  amendment  further  reasons 
were  urged  as  showing  the  unconstitutionali- 
ty of  the  acts  of  the  Legislature  relied  upon 
by  plaintiff  to  establish  the  amount  of  his 
salary.  On  the  trial  the  Judge  passed  an  or- 
der making  the  mandamus  absolute,  and 
required  the  defendant  to  pay  over  the  sum 
demanded.    The  defendant  excepted. 

Salem  Dutcher  and  Wm.  H.  Fleming,  for 
plaintiff  ta  error.  J.  R.  Lamar  and  Austin 
Branch,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Ga.  7M) 

CLARK,    County  Treasurer,  t.    HAMMOND. 

(Supreme  Court  of  Georgia.     July  14,  1910.) 

(Syllabus  by  the  Court.) 

Judges  (f  22*)--Co]ipeksation. 

Under  a  proper  construction  of  article  6, 
{  13,  pars.  1,  2,  of  the  Constitution  of  1877,  sal- 
aries of  the  judfres  of  the  superior  courts  are 
payable  exclusively  from  the  state  treasury.  In 
so  far  as  the  Act  of  1904,  p.  73,  as  amended 
by  the  Acts  of  1906,  p.  100,  and  the  Act  of  1906, 
p.  56»  purports  to  supplement  salaries  of  the 
judges  of  the  superior  courts  from  county  treas- 
uries it  is  void. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  {  22*] 

Error  from  Superior  Court,  Richmond 
County;    B.  T.  Rawllngs,  Judge. 

Mandamus  by  H.  C.  Hammond  against  W. 
A.  Clark,  Treasurer  of  Richmond  County. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Henry  C.  Hammond,  being  Judge  of  the  su- 
perior courts  of  the  Augusta  circuit,  insti- 
tuted suit  for  a  writ  of  mandamus  against 
Walter  A.  Clark,  as  treasurer  of  Richmond 
county,  to  compel  the  payment  of  $106.66,  al- 
leged to  be  due  for  part  of  his  salary  as 
Judge  for  the  month  of  December,  1900.  It 
was  alleged  that  the  petitioner  was  entitled 
to  a  salary  of  $5,000  per  annum,  $3,000  to 
be  paid  by  the  state  and  $2,000  by  the  coun- 
ty of  Richmond,  under  certain  acts  of  the 
Legislature.  The  defendant  filed  a  plea  in 
bar  and  a  demurrer,  in  which  the  acts  of  the 
Legislature  relied  upon  by  the  plaintiff  as 
authorizing  the  payment  of  that  part  of  the 
salary  alleged  to  be  due  were  attacked  as  be- 
ing void,  on  the  ground  that  they  were  viola- 
tive of  the  Constitution  in  several  particulars 
fully  set  forth.    The  defendant  also  filed  an 


answer,  wherein  certain  of  the  allegations 
of  the  petition  were  admitted  and  others  de- 
nied, and  set  up  further  that  there  was  no 
legal  duty  upon  the  treasurer  to  pay  the  de- 
mand referred  to  in  the  plaintiff's  petition, 
because  under  the  several  acts  defining  the 
duties  of  the  treasurer  he  was  required  to 
pay  only  such  demands  as  were  audited  and 
ordered  paid  by  the  board  of  county  commis- 
sioners, and  that  the  plaintifTs  demand  had 
not  been  approved  by  the  county  commis- 
sioners and  ordered  paid.  On  the  trial  a  cer- 
tain document  was  admitted  in  evidence  over 
objection  and  exception  taken.  The  judge 
passed  an  order  making  the  mandamus  nisi 
absolute,  and  required  the  defendant  to  pay 
over  the  sum  demanded.  The  defendant  ex- 
cepted. 

Salem  Dutcher  and  Wm.  H.  Fleming,  for 
plaintiff  in  error.  J.  R.  Lamar  and  Austin 
Branch,  for  defendant  in  error. 

ATKINSON,  J.  L  The  law  relied  on  as  a 
basis  for  the  writ  of  mandamus  was  the  act 
approved  August  6,  1904  (Acts  1904,  p.  73), 
as  amended  by  the  act  approved  August  15, 
1905  (Acts  1905,  p.  100),  and  later  by  the  act 
approved  July  31,  1906  (Acts  1906,  p.  56). 
As  thus  amended  the  act  declared,  among  oth- 
er things,  the  following:  '"That  the  judges 
of  the  superior  courts  of  all  the  Judicial  cir- 
cuits, which  are  now  or  may  hereafter  be  es- 
tablished in  this  state,  having  therein  a  dty 
with  a  population  of  not  less  than  34,000  in- 
habitants, according  to  the  United  States 
census  of  1900,  shall  receive  a  salary  of  five 
thousand  dollars  per  annum,  the  difference 
In  amount  between  the  sum  paid  said  judges 
out  of  the  treasury  of  the  state,  and  said  five 
thousand  dollars  to  be  paid  out  of  the  treas- 
ury of  the  counties  in  which  said  cities  are 
located,  as  other  court  expenses  of  said  coun- 
ties are  paid ;  provided,  that  the  provisions 
of  this  act  shall  not  affect  the  salaries  of 
such  Judges  as  are  now  in  commission."  One 
ground  of  attack  upon  the  validity  of  this 
statute  was  that  it  was  violative  of  article 
6,  S  13,  par.  1',  of  the  Constitution  of  the  state 
of  Georgia  (Civ.  Code  1895,  §  5S64),  because 
under  that  provision  of  the  Constitution  sal- 
aries of  the  Judges  of  the  superior  conrts 
were  required  to  be  paid  out  of  the  treasury 
of  the  state  exclusively,  and  that  the  Legisla- 
ture was  prohibited  from  making  any  part 
of  the  salary  chargeable  upon  the  county 
treasury.  The  provision  of  the  Constitution 
referred  to  is  as  follows:  "The  Judges  of 
the  Supreme  Court  shall  have,  out  of  the 
treasury  of  the  state,  salaries  not  to  exceed 
three  thousand  dollars  per  annum ;  the  judg- 
es of  the  superior  courts  shall  have  salaries 
not  to  exceed  two  thousand  dollars  per  an- 
num ;  the  Attorney  General  shall  have  m 
salary  not  to  exceed  two  thousand  dollars 
per  annum;  and  the  Solicitors  General  each 
shall  have  salaries  not  to  exceed  two  hnn- 
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dred  and  fifty  dollars  per  annum;  but  the 
Attorney  General  shall  not  have  any  fee  or 
perquisite  in  any  cases  arising  after  the  adop- 
tion of  this  Ck>n8titution ;  but  the  provisions 
of  this  section  shaJl  not  affect  the  salaries  of 
those  now  in  office."  Under  the  view  we 
take  of  the  case,  the  decision  is  controlled  by 
the  construction  to  be  placed  upon  this  clause 
of  the  Constitution.  Article  3,  (  2,  of  the  Con- 
stitution of  1798.  declared:  "The  Judges  shall 
have  salaries,  adequate  to  their  services,  es- 
tablished by  law,  which  shall  not  be  increas- 
ed or  diminished  during  their  continuance 
in  office;  but  shall  not  receive  any  other 
perquisites  or  emoluments  whatever,  from 
parties  or  others,  on  account  of  any  duty  re- 
quired of  them."  Watkins'  Dig.  p.  89.  Thus 
it  was  declared  at  that  early  date  that  Judges 
of  the  superior  courts  should  have  salaries, 
but  nothing  was  said  as  to  the  source  from 
which  they  should  be  paid.  Subsequent  en- 
actments by  the  Legislature  provided  the 
amount  of  the  salaries,  and  designated  that 
they  were  **payable  quarterly  out  of  any  mon- 
ey in  the  treasury."  Act  1804  (Qayton's  Dig. 
p.  178) ;  Act  1819  (Cobb's  Dig.  pi  1023).  Lat- 
er, the  act  of  1857  (page  129)  increased  the 
salaries  of  the  Judges  of  the  superior  courts, 
but  did  not  specify  expressly  the  source  from 
which  they  should  be  paid.  In  1865  the  Con- 
stitution again  dealt  with  the  matter,  mak- 
ing provision  with  reference  thereto  substan- 
tially the  same  as  those  contained  in  the  Con- 
stitution of  1798,  as  appears  in  the  foregoing 
excerpt.  See  (3onst  1865,  art  4,  {  3,  par.  1 
(Irwin's  Code  1867,  S  4975).  The  Constitution 
being  silent  as  to  the  source  from  which  the 
salary  should  be  paid,  provision  was  made. 
In  section  8  of  the  act  approved  March  13, 
1866  (Acts  1865-66,  p.  11),  for  a  standing  ap- 
propriation to  pay  the  salaries  of  all  the 
officers  of  this  state,  whose  salaries  are  fixed 
by  law,  out  of  the  general  taxes.  This  in- 
cluded, among  others,  the  salaries  of  the 
Judges  of  the  superior  courts.  It  thus  ap- 
pears that  up  to  1866  the  salaries  of  the  Judg- 
es of  the  superior  courts  had  never  been  paid 
elsewhere  than  out  of  the  state  treasury, 
tiiough  the  Constitution  had  not  declared  in 
express  terms  the  source  from  which  they 
should  be  paid.  It  was  not  until  1868  that  the 
Constitution  declared,  in  so  many  words,  that 
they  were  payable  from  the  state  treasury. 
By  article  5,  (  10,  par.  1,  of  the  Constitution 
of  1868  (Code  1873,  §  5113),  it  was  declared: 
**The  Judges  of  the  Supreme  and  superior 
courts,  and  the  Attorney  and  Solicitors  Gen- 
eral shall  have,  out  of  the  state  treasury, 
adequate  and  honorable  salaries  on  the  specie 
basis,  which  shall  not  be  increased  or  dimin- 
ished during  their  continuance  in  office.  The 
district  Judges  and  district  attorneys  shall 
receive,  out  of  the  treasuries  of  the  several 
counties  of  their  districts,  adequate  compen- 
sation, on  the  specie  basis,  which  shall  not 
be  increased  or  diminished  during  their  term 
o<  office;  but  said  Judges  shall  not  receive 
any  other  perquisites,  or  emoluments  what- 


ever, from  parties,  or  others,  on  account  of 
any  duty  required  of  them."  The  introduc- 
tion of  district  courts  into  the  state's  Judi- 
cial system,  with  the  salaries  of  the  Judges 
intended  to  be  payable  out  of  the  county 
treasuries,  furnished  a  sufficient  reason  for 
the  makers  of  the  Ck)nstitution  to  exercise 
greater  particularity  in  specifying  the  source 
from  which  Judicial  salaries  should  be  paid. 
As  the  different  courts  were  intended  to  be 
paid  from  separate  sources,  the  source  from 
which  each  was  intended  to  be  paid  was  ex- 
pressly and  explicitly  stated.  After  the  dis- 
trict courts  were  abolished  (Acts  1871-72,  p. 
68),  the  fact  of  their  introduction  in  the  man- 
ner above  indicated  no  longer  afforded  a  rea- 
son for  the  same  particularity  In  designating 
the  source  from  which  the  salaries  of  the 
Judges  of  the  other  courts  should  be  paid. 
No  other  law  was  made  on  the  subject  by 
any  of  the  lawmaking  powers  until  action 
was  taken  by  the  constitutional  convention 
which  assembled  in  1877.  At  that  time  the 
provision  was  made  which  we  are  now  un- 
dertaking to  construe.  In  the  debates  before 
the  convention  no  reference  was  made  to  the 
source  from  which  the  salaries  of  the  Judges 
of  the  superior  courts  should  be  paid.  See 
Small's  Notes  of  the  Constitutional  Conven- 
tion of  Georgia,  pp.  246,  247. 

It  thus  appears  from  the  history-  of  the 
subject,  as  derived  from  the  provisions  of 
all  the  Constitutions  and  acts  of  the  Legis- 
lature with  reference  thereto,  that  there  was 
an  uninterrupted  practice  upon  the  part  of 
the  lawmaking  powers,  up  to  the  time  of  the 
adoption  of  the  Constitution  of  1877,  of  mak- 
ing provision  for  payment  of  the  salaries  of 
the  Judges  of  the  superior  courts  out  of  the 
treasury  of  the  state.  There  was  never  any 
suggestion  that  the  salaries  might  be  paid 
from  different  sources,  but  the  uniform  prac- 
tice was  to  provide  for  payment  of  each  sal- 
ary as  a  whole  from  one  source— the  treas- 
ury of  the  state.  When  the  Constitution  of 
1877  came  to  deal  with  the  subject,  the  dis- 
trict court  no  longer  being  a  factor,  the 
language  was  varied  somewhat,  as  set  forth 
in  article  6,  f  13,  par.  1,  of  that  (Constitu- 
tion, as  quoted  above.  In  that  clause  of  the 
(institution  of  1877,  the  words  "out  of  the 
state  treasury"  were  employed  in  immediate 
connection  with  the  provision  for  salaries  of 
the  Judges  of  the  Supreme  Ck>urt,  but  were 
not  repeated  in  such  connection  with  any  of 
the  other  salaries  mentioned.  This  change 
in  the  phraseology  in  the  Constitution  of  1877 
from  that  of  previous  Constitutions  was  no 
doubt  the  result  of  the  introduction  into  the 
Constitution  of  1865  of  district  courts,  and 
the  abolition  of  those  courts  by  the  act  of 

1871,  supra.  As  stated  before,  the  salaries 
of  the  Judges  of  the  district  courts  were  in- 
tended to  be  paid  out  of  the  county  treasur- 
ies, and  consequently  particular  language 
was  employed  in  the  Constitution  of  1865, 
but   when   those   courts   were   abolished  In 

1872,  and  there  was  no  longer  a  necessity 
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for  payment  of  salaries  from  county  treas- 
uries, the  language  of  the  Constitution  of 
1877  on  the  subject  was  again  changed,  so 
that  it  more  nearly  resembled  the  language 
employed  In  preyious  Ck)nstltutlons.  Except 
for  the  advent  and  passing  from  the  judi- 
cial system  of  the  state  of  the  district 
courts,  the  language  of  the  Constitution 
of  1877,  In  regard  to  the  payment  of  salaries 
of  the  Judges  of  the  superior  courts,  would 
probably  have  been  as  embraced  In  the  Con- 
stitution of  1798,  and  substantially  repeated 
in  the  Constitution  of  1865,  which  merely 
provided  that  salaries  should  be  paid  without 
designating  the  source  of  payment  The 
omission  of  the  Constitution  of  1877  to  re- 
peat the  words  **out  of  the  state  treasury" 
In  immediate  connection  with  the  salaries  of 
each  of  the  officers,  other  than  the  judges 
of  the  Supreme  Court,  could  hardly  be  said 
to  signify  any  intent  that  those  salaries 
might  be  paid  from  any  other  source  than 
the  state  treasury.  The  language  of  the  act 
of  1906,  quoted  ahove,  which  Is  attacked  as 
being  unconstitutional,  recognizes  that  the 
salaries  theretofore  payable  to  judges  of  the 
superior  courts  were  payable  out  <>f  the 
state  treasury,  and  refers  to  that  fact  in 
express  language.  The  uniform  practice,  for 
so  many  years,  of  paying  from  the  state 
treasury  the  salaries  of  the  judges  of  the 
superior  courts  under  legislative  enactments 
and  constitutional  sanction  Indicates  a  mark- 
ed design  upon  the  part  of  the  framers  of 
the  Constitution  that  the  salaries  should  be 
paid  from  that  source;  otherwise  it  would 
have  been  expressly  prohibited.  Another  in- 
dication of  such  design  is  the  provision  in  the 
Constitution  for  the  levy  of  an  ad  valorem 
tax  upon  all  property  in  the  state  for  the 
support  of  the  state  government  and  the 
public  Institutions,  which  included  the  su- 
perior courts.  Article  7,  §  1,  par.  1,  of  the 
Constitution  of  1877  (Clv.  Code  1895,  §  5882). 
Again,  the  Constitution  of  1877  made  provi- 
sion for  the  levy  of  an  ad  valorem  tax  by 
counties,  but  expressly  restrlcted.it  to  cer- 
tain purposes.  Article  7,  §  6,  par.  2  (Clv. 
Code  1895,  S  5892).  The  language  of  this 
provision  of  the  Constitution  was:  "The 
General  Assembly  shall  not  have  power  to 
delegate  to  any  county  the  right  to  levy  a 
tax  for  any  purpose,  except  for  educational 
purposes  in  instructing  children  in  the  ele- 
mentary branches  of  an  English  education 
only,  to  build  and  repair  the  public  build- 
ings and  bridges;  to  maintain  and  support 
prisoners;  to  pay  jurors  and  coroners,  and 
for  litigation,  quarantine,  roads,  and  ex- 
penses of  courts;  to  support  paupers  and 
pay  debts  heretofore  existing."  It  could  not 
be  contended  that  any  of  the  purposes  sped- 
fled  contemplated  the  payment  of  the  sala- 
ries of  the  judges  of  the  superior  courts, 
unless  it  should  be  the  provision  for  payment 
of  ^'expenses  of  court."  We  shall  see  pres- 
entiy  that  this  provision  does  not  refer  to 
salaries  of  judges  of  the  superior  courts.    As 


it  did  not,  and  the  other  puzposeB  to  wfaldi 
the  levy  of  the  county  tax  had  been  restrict- 
ed by  the  Constitution  did  not  authorize  the 
levy  of  a  county  tax  to  pay  salaries  of  judges 
of  the  superior  courts,  there  was  no  consti- 
tutional provision  for  the  payment  of  sala- 
ries of  the  judges  of  the  superior  courts  out 
of  the  county  treasuries.  Thus  an  additional 
light  is  afforded,  tending  to  show,  by  the 
language  of  article  6,  §  13,  par.  1,  of  the  Con- 
stitution of  1877,  a  design  to  limit  the  pay- 
ment of  salaries  of  judges  of  the  superior 
courts  to  funds  derived  from  the  treasury  of 
the  state.  The  paragraph  of  the  Constitu- 
tion of  1877  which  succeeded  and  Immediate- 
ly followed  article  6,  f  13,  par.  1,  declared: 
"The  General  Assembly  may  at  any  time,  by 
a  two-thirds  vote  of  each  branch,  prescribe 
other  and  different  salaries  for  any,  or  all  of 
the  above  officers,  but  no  such  change  shall 
affect  the  officers  then  In  commission."  While 
by  this  language  the  Legislature  was  au- 
thorized to  designate  other  and  different  sal- 
aries, there  was  no  express  declaration  that 
they  should  be  paid  elsewhere  than  from  the 
state  treasury.  A  salary  for  a  different 
amount,  either  larger. or  smaller  than  one 
existing,  would  satisfy  the  words  "other"  and 
"different,"  whether  it  be  paid  from  the  state 
treasury  or  some  other  source.  Giving  the 
words  their  ordinary  significance.  If  there 
was  no  change  in  amount,  but  only  a  change 
in  the  source  from  which  It  was  to  be  paid, 
it  would  be  more  appropriate  to  say  that 
the  officer  received  the  same  salary,  but 
obtained  It  from  a  different  source.  In  or- 
der to  give  effect  to  the  words  "other  and 
different,"  as  employed,  it  is  not  necessary 
to  say  that  the  salary  which  the  Legislature 
was  authorized  to  provide  should  be  paid 
from  a  different  source  than  that  contemplat- 
ed in  the  preceding  paragraph  of  the  Con- 
stitution. It  might  be  suggested  that,  on  ac- 
count of  Gie  Inequality  of  labor  imposed  up- 
on the  different  judges  of  the  superior  courts, 
the  framers  of  the  Constitution  would  not 
have  prescribed  a  uniform  salary  for  them. 
Whatever  bearing  this  argument  might  have 
upon  the  construction  to  be  placed  upon 
article  6,  S  13,  par.  1,  of  the  Constitution,  Its 
effect  Is  greatiy  overcome  by  reference  to  an 
ordinance  adopted  by  the  constitutional  con- 
vention, which  declared:  "There  shall  be 
sixteen  judicial  circuits  in  this  state,  and.lt 
shall  be  the  duty  of  the  General  Assembly  to 
organize  and  proportion  the  same  In  such 
manner  as  to  equalize  the  business  and  labor 
of  the  judges  in  said  several  circuits,  as  far 
as  may  be  practicable.  But  the  General  As- 
sembly shall  have  power  hereafter  to  reor- 
ganize. Increase,  or  diminish  the  number  of 
circuits ;  provided,  however,  that  the  circuits 
shall  remain  as  now  organized,  until  changed 
by  law."  Civ.  Code  1895,  {  5946.  This  ordi- 
nance shows  a  design  upon  the  part  of  the 
members  of  the  convention  that  there  should 
be  equalization  as  nearly  as  possible  of  la- 
bor imposed  upon  the  judges,  with  uniform- 
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Ity  of  salary,  ratber  than  unequal  labor  and  [ 


unequal  salary. 

It  was  ui^ed  that  the  salaries  of  the 
judges  of  the  superior  courts  might  be  sup- 
plemented from  the  county  treasuries  on  the 
ground  that  the  salaries  of  the  judges  are 
"expenses  of  court,"  and  as  such  are  author- 
ized to  be  paid  under  the  provisions  of  arti- 
cle 7.  §  6,  par.  2,  of  the  Constitution  of  1877. 
That  provision  of  the  Constitution  does  not 
purport  to  deal  with  the  source  from  which 
salaries  of  the  judges  might  be  paid,  but  only 
declares  for  what  purposes  county  taxes 
might  be  levied,  and  Includes  among  them 
"expenses  of  court"  There  are  other  expens- 
es attending  the  holding  of  courts  in  the  sev- 
eral counties ;  and  this  power  of  counties  to 
tax  for  "expenses  of  court"  would  not  fall 
for  want  of  subject-matter  upon  which  to 
operate,  if  the  provisions  should  not  be  held 
applicable  to  salaries  of  judges  of  the  supe- 
rior courts.  The  case  of  Anderson  v.  Ryan, 
82  Qa.  559,  9  S.  E.  331,  involving  the  pay- 
ment of  the  salary  of  the  judge  of  a  county 
court  out  of  a  county  treasury,  and  Adam  v. 
Wright,  84  Ga.  720,  11  S.  B.  893,  involving 
the  payment  of  the  insolvent  fees  of  the  So- 
licitor General  out  of  the  county  treasury, 
and  Adam  v.  Cohen,  84  Ga.  725,  11  S.  B.  895, 
involving  the  payment  of  the  fees  of  a  solicit- 
or of  a  county  court  out  of  a  county  treasury, 
and  Chatham  County  v.  Gaudry,  120  Ga.  121, 
47  S.  E.  634,  Involving  the  payment  of  a  cer- 
tain amount  out  of  the  county  treasury  to 
a  committee  of  citizens  appointed  by  the 
grand  jury  to  inspect  the  record  of  county 
officers,  have  'been  cited  as  supporting  the 
contention  that  the  salaries  of  the  judges  of 
the  superior  courts  might  be  paid  out  of  the 
county  treasury  as  "expenses  of  court"  No 
constitutional  question  was  raised  or  decided 
in  Anderson  v.  Ryan.  The  constitutional 
questions  made  In  the  oth^  cases  were  dif- 
ferent from  that  under  discussion  in  the  case 
at  bar.  The  salaries  of  judges  of  the  superior 
courts  were  not  Involved  In  either,  and  in 
none  of  them  were  construed  or  applied  arti- 
cle 6.  §  13.  pars.  1  and  2.  of  the  Constitution 
of  1877.  It  is  not  necessary  to  decide  all 
that  the  term  ''expenses  of  court"  might  em- 
brace, but  in  view  of  the  other  provisions  of 
the  Constitution  mentioned  in  this  opinion,  it 
does  not  Include  the  salaries  of  the  judges  of 
the  superior  courts.  What  has  been  said  re- 
lates exclusively  to  the  salaries  of  the  judges 
of  the  superior  courts,  and  Is  not  Intended  to 
apply  to  the  salaries  of  judges  of  county 
courts,  dty  courts  or  other  courts,  which  ex- 
isted at  the  time  of  the  adoption  of  the  Con- 
stitution, or  which  may  have  been  subsequent- 
ly created  by  law,  as  authorized  in  article  6» 
I  1,  par.  1,  of  the  Constitution  of  1877  (Civ. 
Code  1895,  $  5S.*U).  That  provision  of  the 
Constitution  declared:     'The  judicial  powers 


of  this  state  shall  be  vested  In  a  Supreme 
Court,  superior  courts,  courts  of  ordinary, 
justices  of  the  peace,  commissioned  notaries 
public,  and  such  other  courts  as  have  been 
or  may  be  established  by  law."  At  the  time 
of  its  adoption  the  city  courts  of  Atlanta  and 
Savannah  were  In  existence,  and  the  salaries 
of  the  judges  were  payable  from  sources  oth- 
er than  the  state  treasury.  The  same  may 
l>e  said  of  the  county  courts.  The  provision 
for  other  courts  In  this  article  of  the  Consti- 
tution, at  a  time  when  such  courts  as  dty 
courts  and  county  courts  actually  existed, 
and  the  salaries  of  the  judges  thereof  were 
being  paid  from  local  sources,  was  a  distinct 
recognition  that  as  to  such  courts  the  sala- 
ries of  the  judges  were  not  intended  to  be 
paid  by  the  state.  Under  the  act  of  1876 
(Acts  1875,  p.  40),  the  salary  of  the  judge 
of  the  city  court  of  Atlanta  was  payable 
from  the  treasury  of  Fulton  county.  The 
salary  of  the  judge  of  the  dty  court  of  Sa- 
vannah, under  the  act  of  1819  (Cobb's  Dig.  p. 
617)  and  the  act  of  1853-54  (Acts  1853-54,  p. 
281),  was  payable  out  of  the  dty  treasury. 
The  salaries  of  the  judges  of  the  county 
courts,  under  the  act  approved  January  19, 
1872  (Acts  1871-72,  p.  288),  were  payable  by 
local  taxation  in  the  several  counties.  The 
reasoning  which  favors  the  constitutionality 
of  local  taxation  for  the  payment  of  the  sal- 
aries of  judges  of  other  courts  might  have 
had  some,  bearing  upon  the  question  relative 
to  the  payment  of  the  salaries  of  the  judges 
of  the  superior  courts,  if  the  construction  of 
article  0»  {  13,  par.  1,  were  doubtful,  and  if 
at  the  time  of  the  adoption  of  the  Constitu- 
tion of  1877  such  salaries  were  payable  un- 
der any  existing  statute  in  part  or  wholly 
from  the  county  treasuries;  but  the  statutes 
relative  to  the  payment  of  the  judges  of  the 
superior  courts  were  not  of  that  character. 
On  the  contrary,  under  them  such  salaries 
were  payable  exclusively  from  the  state  treas- 
ury. 

Under  a  proper  construction  of  the  Consti- 
tution the  salaries  of  the  judges  of  the  su- 
perior courts  are  payable  exclusively  from 
the  treasury  of  the  state;  and  so  much  of 
the  act  of  1904,  as  amended  by  the  subse- 
quent acts  of  1905  and  1906,  hereinbefore 
mentioned,  as  purports  to  authorize  such  sal- 
aries to  be  supplemented  by  funds  from  coun- 
ty treasuries  is  void.  Owing  to  the  difference 
in  the  Ck>nstitutions  and  statutes  involved, 
rulings  of  courts  from  other  states  are  not 
very  helpful;  but  see,  on  the  general  sub- 
ject, County*  of  Shelby  v.  Six  Judges,  3  Tenn. 
Crb,  508;  Colbert  v.  Bond  and  Glisson  v. 
Calloway,  110  Tenn.  370,  75  S.  W.  1061 ;  also 
cases  dted  in  23  Cyc.  528  (7) ;  and  in  Ameri- 
can Digest  (Cent.  Ed.)  §§  76,  78^  pp.  1649, 
1652. 

Judgment  reversed.    All  the  Justices  concur. 
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MOODY  T.  MUSOOGEB  MFG.  00.  et  al. 
(Supreme  Court  of  Georgia.     July  13,  1910.) 

(SyUabuM  by  the  Court.) 

1.  Judgment  (S  870*)— Jury  (5  19*)— Revival 
— ^iBB  Facias— OoN 81  DERATION  of  Record 
—Right  to  Jury  Trial. 

Upon  a  petition  for  scire  facias  to  revive  a 
dormant  judgment,  wherein  the  plaintifT  alleges 
that  the  judgment  was  rendered  in  a  named  cause 
in  the  same  court,  a  transcript  of  which  is  not 
attached  as  an  exhibit,  but  full  reference  to  the 
cause  is  prayed,  and  the  defendant  by  his  plead- 
ings invokes  a  construction  of  the  record  in  aid  of 
his  defense,  he  cannot  complain  that  the  court 
considers  such  record  in  determining  whether 
the  judgment  was  void  for  uncertainty,  or 
whether  it  was  final  or  interlocutory. 

(a)  Even  if  the  defendant's  answer  be  con- 
strued to  be  a  plea  of  nul  tiel  record,  he  was  not 
entitled  to  a  jury  trial  on  the  issue  whether  a 
|:iven  jud^ent  had  been  rendered,  as  such  issue 
is  for  decision  by  the  court  on  an  inspection  of 
the  record. 

[£}d.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  870  ;♦  Jury,  Dec.  Dig.  §  19.*] 

2.  Judgment  ({  217*)— Finality  of  Deter- 
mination. 

A  decree  may  be  partly  final  and  partly 
interlocutory;  final  as  to  its  determination  of 
all  issues  of  law  and  fact,  and  interlocutory  as 
to  its  mode  of  execution.  A  final  decree  dispos- 
ing of  all  the  substantial  equities  of  the  case  is 
not  made  interlocutory  by  the  mere  reservation 
of  the  right  to  direct  the  mode  of  its  execution. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  894 ;    Dec.  Dig.  §  217.*] 

3.  Judgment  (f  222*)— Essentials— Certain- 
ty and  Definiteness. 

Every  judgment  must  be  certain  and  defi- 
nite ajB  to  its  amount.  This  element  of  certain- 
ty is  present  when  the  exact  amount  of  the 
judgment  may  be  ascertained  by  the  subtraction 
of  one  named  sum  from  another  named  sum,  as 
provided  in  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  402 ;   Dec.  Dig.  §  222.*] 

4.  Bankruptcy  (§  423*)— Debts  Discharged 
—••Judgments  in  Actions  for  Fraud." 

Subdivision  2,  §  17,  of  the  original  bank- 
ruptcy act  of  1898  (Act  July  1,  1898,  c.  541,  30 
Stat.  550  [U.  S.  Comp.  St  1901,  p.  3428]),  pro- 
viding **that  judgments  in  actions  for  fraud  or 
obtaining  property  by  false  pretensions  or  false 
representations'*  are  not  released  by  a  discharge 
in  bankruptcy,  comprehends  judgments  rendered 
in  actions,  the  gist  of  which  is  the  actual  fraud 
of  the  defendants.  In  determining  this  ques- 
tion the  courts  will  look  to  the  pleadings  and 
judgment;  and  if  the  relief  granted  in  the  judg^ 
ment  is  based  upon  actual,  as  distinguished  from 
constructive,  fraud  of  the  bankrupt,  the  bank- 
rupt shall  not  be  discharged  from  its  obliga- 
tion, notwithstanding  the  action  may  not  be 
strictly  ex  delicto  in  form. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  423.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3844,  3845.J 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  H.  M.  Reld,  Judge. 

Suit  by  the  Muscogee  Manufacturing  Com- 
pany and  others  against  M.  H.  Moody,  admin- 
istratrix of  John  T.  Moody.  From  the  judg- 
ment, defendant  brings  error.  Affirmed  as 
to  certain  parties,  and  reversed  as  to  others. 
See,  also,  66  S.  E.  908. 


In  the  fall  of  1908  tbe  Muscogee  Ifanvfac- 
turing  Company  and  19  otber  parties,  whose 
names  will  hereafter  appear,  filed  their  sev* 
eral  petitions  against  John  T.  Moody  in  the 
superior  court  of  Fulton  county,  alleging  that 
at  the  March  term,  1898,  an  equitable  peti- 
tion was  filed  by  the  Park  Woolen  Mills  et 
al.  against  Moody  &  Brewster,  a  firm  com- 
posed of  John  T.  Moody  and  G.  S.  Brewster, 
in  which  case  Brewster  was  not  served;  that 
petitioners  were  parties  plaintiif  to  the  cause 
and  on  June  30,  1900,  a  final  verdict  and  de- 
cree were  rendered  in  the  case,  under  which 
each  petitioner  was  given  a  judgment  for  an 
amount,  which  was  stated;  that  no  fi.  fa. 
was  ever  issued  ui>on  the  judgment;  that 
none  of  the  principal,  interest,  and  costs  had 
been  paid;  and  that  by  reason  of  the  lapse 
of  time  the  judgment  was  dormant;  where- 
fore they  prayed  that  scire  facias  be  issued,, 
and  that  judgment  thereon  be  revived.  Full 
reference  to  the  cause  in  which  the  judgment 
was  rendered  was  made.  The  defendant 
Moody  answered  the  scire  facias  In  each  case^ 
admitting  that  an  equitable  petition  was  filed 
in  the  superior  court  of  Fulton  coumty  by  the 
Park  Woolen  Mills  et  al.  against  Moody  & 
Brewster,  a  firm  composed  of  himself  and  G. 
S.  Brewster,  in  which  case  Brewster  was  not 
served ;  "that  on  June  30,  1900,  a  final  decree 
was  rendered  in  said  cause;*'  and  that  no  fl. 
fa.  had  ever  been  issued  upon  this  decree^ 
He  alleged  that  the  judgment.  If  ever  valid, 
is  now  dormant;  that  the  alleged  judgment 
sought  to  be  revived  in  each  Instance  is  void 
for  vagueness,  indefiniteness,  and  uncertainty, 
in  that  the  judgment  is  not,  in  practical  ef- 
fect, awarded  for  any  definite  sum,  and  the 
amount  for  which  the  judgment  should  have 
been  or  might  have  been  rendered  cannot  be 
determined,  either  from  the  judgment  or  the 
pleadings  in  the  cause  of  the  Park  Woolen 
Mills  et  al.  against  Moody  &  Brewster, 
since  the  amount  stated  in  the  alleged  judg- 
ment for  each  one  of  the  plaintiffs  is  subject 
to  uncertain  deductions  or  credits  which  must 
be  proved  by  aliunde  evidence ;  that  the  sev- 
eral  plaintifi^s  are  not  entitled  to  revive  their 
alleged  judgments,  for  the  reason  that,  if 
ever  valid,  the  judgments  have  been  released 
by  the  discharge  in  bankruptcy  of  J.  T. 
Moody,  granted  on  May  3,  1902,  In  a  volun- 
tary bankruptcy  proceeding,  in  which  the  sev- 
eral plaintiffs  were  listed  as  creditors  of 
Moody  in  his  schedule  filed  in  that  proceed- 
ing ;  and  that  the  debt  of  each  plaintiff  was 
a  provable  debt  In  bankruptcy.  The  defend- 
ants in  error  severally  demurred  to  the  an- 
swer, on  the  grounds:  (a)  The  answer  set 
up  no  l^;al  reason  why  the  judgment  should 
not  be  revived;  (b)  the  record  discloses  that 
the  judgment  rendered  in  the  case  of  Park 
Woolen  Mills  et  al.  against  Moody  &  Brew- 
ster Is  neither  vague.  Indefinite,  nor  uncer- 
tain ;  (c)  the  discharge  in  bankruptcy  grant* 
ed  to  John  T.  Moody  on  May  3,  1902,  did  not 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


GaJ 


HOODT  V.  MUSCOGEE  MFG.  CK>. 


605 


applj  to  the  Judgments  rendered  in  favor  of 
the  several  plaintiffs,  because  the  judgments 
were  based  upon  fraud;  (d)  the  defendant  is 
not  entitled  under  the  facts  set  up  in  his  an- 
swer to  a  trial  by  Jury.  The  answer  was 
amended,  alleging  that  the  decree  of  June 
30,  1900,  in  the  case  of  Park  Woolen  Mills  et 
al.  against  Moody  &  Brewster,  referred  to  in 
the  petitions  for  scire  facias,  did  not  contain 
a  final  judgment  against  the  defendant  or  the 
firm  of  Moody  &  Brewster;  that  the  alleged 
judgment  was  interlocutory  only,  and  did  not 
finally  fix  and  settle  the  rights  of  the  parties 
to  the  litigation,  but  left  the  rights  to  be  de- 
termined at  some  future  date,  the  cause  be- 
ing retained  for  that  purpose;  that  no  final 
judgment  was  ever  rendered;  and  therefore 
that  the  plaintiffs  have  no  judgments  in 
their  favor,  capable  of  being  revived  against 
the  defendant.  The  demurrers  to  the  answer 
were  renewed,  and  sustained  by  the  court, 
who  struck  the  answers  as  amended,  and  en- 
tered up  judgment  reviving  the  alleged  dor- 
mant judgments  in  favor  of  the  respective 
applicants. 

The  cause  of  the  Park  Woolen  Mills  et  aL 
y.  Moody  &  Brewster  (wherein  the  decree  of 
June  30, 1900,  was  rendered  and  to  which  ref- 
erence is  made  in  the  several  petitions  for 
scire  facias  and  the  answers  thereto)  was  an 
equitable  petition  by  the  creditors,  alleging, 
in  substance,  that  in  1897  and  1898  J.  T. 
Moody  and  G.  S.  Brewster  were  engaged 
in  several  businesses  under  different  trade- 
names in  the  city  of  Atlanta,  and  in  the  lat- 
ter part  of  1897  they  entered  Into  a  general 
dry  goods  and  notion  business,  opening  sever- 
al stores  in  Atlanta,  and  were  traders  en- 
gaged in  such  business;  that  the  defendants 
were  insolvent;  that  Brewster  had  abscond- 
ed ;  that  Moody,  in  behalf  of  the  partnership, 
had  on  the  previous  day  executed  a  large 
number  of  mortgages,  approximating  $77,000 ; 
that  the  goods  covered  by  these  mortgages 
were  goods  bought  from  complainants  and 
other  creditors,  and  utilized  by  the  defend- 
ants as  a  basis  for  loans  to  pay  antecedent 
debts  not  arising  from  the  purchase  of  the 
goods,  the  genuineness  of  which  debts  was 
not  admitted ;  that  these  acts  amounted  to  a 
fraud  upon  defendants'  creditors;  that  the 
goods  of  petitioners  were  purchased  by  Moody 
&  Brewster  without  any  intention  at  the  time 
to  pay  for  same;  that  the  mortgages  are 
void,  and  petitioners  had  a  right  to  identify 
and  reclaim  their  goods.  The  prayers  were: 
That  the  defendants  be  restrained  from  fur- 
ther changing  the  status  of  their  business; 
that  a  receiver  be  appointed;  that  the  assets 
of  the  firm  be  marshaled;  that  they  be  al- 
lowed to  reclaim  their  goods  as  against  all 
of  the  mortgages,  except  one  which  was  not 
attacked;  and  that  they  have  a  judgment  for 
whatever  goods  they  could  not  claim.  The 
original  petition  was  amended  by  alleging 
that  the  firm  of  Moody  &  Brewster  had  been 
operating  in  many  lines  of  business  under  dif- 


ferent names  (stating  them);  that  they  had 
indiscriminately  used  tlie  money  from  eadi 
of  the  concerns  operated  by  them  and  the 
dry  goods  business  for  the  furtherance  of 
their  interests ;  and  that  the  business  of  one 
could  not  be  separated  from  that  of  the  oth- 
er; and  by  further  alleging  fraud  in  certain 
transactions  between  J.  T.   Moody  and  his 
sister,  in  that  Moody  had  conveyed  to  her 
certain  land,  which  conveyances  were  made 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  creditors,  and  in  a  similar  trans- 
action with  the  nephew  of  the  absconding 
partner,  G.  S.  Brewster.     The  petition  was 
again    amended,   making   the   Laurel    Mills 
Manufacturing  Company  and  the  Tennessee 
Woolen  Mills,   two  of  the  plaintiffs  in  the 
present  litigation,  parties  to  the  case,  and 
alleging  that  the  defendants  purchased  goods 
from  interveners,  representing  themselves  to 
be  solvent,  and  that  the  goods  were  sold  upon 
the  credit  of  these  statements,  when  as  a 
matter  of  fact  the  defendants  had  no  inten- 
tion of  paying  for  the  goods,  and  fraudulent- 
ly  concealed  this  intent    This  amendment 
adopted  all  of  the  prayers  of  the  original 
petition.    Numerous  other  creditors  filed  their 
interventions   (20  of  them  being  parties  to 
the  present  litigation),  all  of  them,  except  as 
hereinafter  noted,   setting  up   substantially 
(and  severally  expressly  adopting)  the  allega- 
tions and  prayers  of  the  original  bill,  and 
alleging  in  substance  as  follows:   That  they 
sold  and   delivered  to   Moody   4e   Brewster 
goods  amounting  to  a  certain  sum,  as  shown 
by  their  attached  bill  of  particulars;   that  in 
order  to  obtain  this  credit  the  defendants 
made  fraudulent  statements,  to  the  mercan- 
tile agencies,  of  their  wealth  and  financial 
responsibility,  for  the  purpose  of  having  said 
statements  communicated  to  petitioners  (in- 
terveners in   each   case),   which   statements 
were  actually  communicated,  upon  the  faith 
of  which  petitioners  sold  the  goods;  that  these 
statements  were  made  and  the  goods  pur- 
chased under  a  scheme  to  defraud,  and  with 
no  intention  to  pay  for  the  goods;   that  the 
defendants  engaged  in  the  general  scheme  of 
purchasing  a  large  quantity  of  goods,  far  in 
excess   of  their  needs,   procuring   them   on 
credit  by  false  representations,  with  the  de- 
liberate  purpose    and   intention    of   placing 
mortgages  upon  them  to  further  their  gen- 
eral   scheme  of   fraud,   and   prefer   certain 
creditors.    The  prayers  were  that  it  be  ad- 
judged that  the  title  to  the  goods  did  not 
pass,  because  of  the  fraud,  and  that  they  be 
allowed  to  identify  and  recapture  their  goods, 
and  have  judgment  for  such  as  may  not  be 
reclaimed.     The  substance  of  the  interven- 
tions of  the  Third  National  Bank  of  Atlanta 
and  the  Lelblg  Manufacturing  Company  ap- 
pear in  the  last  division  of  the  opinion.    The 
questions  of  the  priorities  of  liens  held  by 
the  various   interveners,  as  between   them- 
selves, were  also  raised  by  some  of  the  inter- 
veners.   The  defendant  Moody  answered  for 
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himself  Individually,  and  for  the  firm.  The 
allegations  of  the  various  interventions,  as 
well  as  the  original  petition,  respecting  the 
amounts  of  indebtedness,  the  dates,  amounts, 
and  execution  of  the  various  mortgages  as 
set  out,  were  all  admitted.  He  denied  all 
allegations  of  fraud  or  false  statements  or 
representations  in  the  procurement  of  the 
goods;  and  alleged  that  they  did  represent 
themselves  to  be  solvent  and  fully  able  to 
pay,  that  they  were  at  the  time  solvent,  and 
that  the  firm  had  been  rendered  insolvent 
since  that  time  on  account  of  the  conduct  of 
Brewster,  who  had  absconded. 

The  court  appointed  a  receiver  to  take 
chargcf  of  the  assets,  and  referred  the  case 
to  an  auditor,  with  direction  to  hear  the  evi- 
dence and  various  contentions  of  the  parties 
and  determine  their  rights.  The  auditor  filed 
a  report  covering  the  various  issues,  and  ex- 
ceptions were  filed  by  certain  creditors  relat- 
ing to  contests  with  other  creditors  over  the 
funds.  These  exceptions  were  passed  upon 
by  a  jury,  and  a  decree  was  entered  In 
general  accord  with  the  auditor's  report  as 
modified  by  the  verdict  upon  the  issues  rais- 
ed by  the  exceptions.  On  June  30,  1900,  a 
decree  was  entered,  adjudging  that  the  vari- 
ous partnerships  under  which  Moody  & 
Brewster  did  business  were  Insolvent,  and 
the  members  thereof  were  likewise  insolv- 
ent; "that  on  or  about  January  1,  1898, 
Moody  &  Brewster,  under  whatsoever  style 
they  were  doing  business,  and  as  individuals, 
were  insolvent;  and  that  on  or  about  said 
date  they  entered  into  a  general  scheme  hav- 
ing for  its  purpose  the  purchase  of  goods 
and  the  obtaining  of  credit,  both  for  the 
money  and  goods,  to  defraud  those  with 
whom  they  might  deal,  and  that  they  then 
and  thereafter  purchased  goods  and  obtained 
credits  with  no  intention  to  pay  therefor, 
and  with  Intent  generally  to  defraud  their 
creditors;  and  as  to  individual  instances 
where  parties  to  said  cause  have  been  found 
by  the  auditor  to  be  entitled  to  rescind  their 
sales  and  reclaim  goods  identified,  the  audi- 
tor's report  as  to  them  ■  is  hereby '  adopted 
and  made  a  part  of  this  decree,  both  as  to 
findings  of  a  general  scheme  to  defraud  and 
as  to  special  frauds  perpetrated  upon  par- 
ticular parties."  After  fixing  the  priority  of 
certain  liens  in  accordance  with  the  auditor's 
report,  the  decree  then  proceeds:  "The  fol- 
lowing complainants  and  interveners  in  said 
cause,  having  chosen  to  rescind  their  sales, 
and  havii:.g  identified  certain  goods  in  the 
hands  of  the  receiver,  are  decreed  to  be 
entitled  to  rescind  said  sales  because  of 
fraud  practiced  upon  them  by  Moody  & 
Brewster,  and  to  be  entitled  to  reclaim  the 
proceeds  of  the  goods  so  identified  by  them 
and  sold  by  the  receiver;  subject,  neverthe- 
less, to  their  proportionate  part  of  such  costs 
as  are  hereinafter  taxed  against  them,  and 
subject  to  such  other  prior  claims  and  liens 
a«  in  this  decree  have  been  found  to   be 


superior  to  their  right  of  reclamation,  whldi 
they  are  hereby  likewise  charged  with  pro- 
portionately. The  amounts  realized  from  the 
sale  of  said  goods  are  respectively  set  op- 
posite the  names  of  the  parties."  Then  fol- 
low the  names  of  these  interveners,  and  the 
amounts  opposite  their  names:  Abegg  & 
Rush,  $1,381;^  Atlanta  Woolen  Mills,  $3,- 
276.14 ;  CTeveland  Woolen  Mills,  $90.43 ;  Glen 
Falls  Shirt  CJompany,  $500.17;  Laurel  Mills 
Manufacturing  Company,  $1,917.17;  Owens- 
boro  Woolen  Mills,  $4,553.83;  Old  Kentucky 
Woolen  Mills,  $1,800.47;  Porter  Bros.  &  Co., 
$138.61;  Roaring  Springs  Blank  Book  Com- 
pany, $384.64 ;  Strauss,  Sach  &  Co.,  $209.81 ; 
E.  T.  Steele  &  Co.,  $946.49;  Scheuer  Bros., 
$374.38;  Silversteln,  Hecht  &  Co.,  $1,620.07; 
Tennessee  Woolen  Mills,  $1,394.59.  The  next 
paragraph  of  the  decree  is;  "The  following 
complainants  and  interveners,  who  under 
previous  orders  of  this  court  have  been  al- 
lowed to  take  from  the  possession  of  the  re- 
ceiver certain  goods  identified  by  them,  are 
hereby  decreed  to  be  entitled  to  reclaim  said 
goods  and  to  retain  the  same,  but  are  here- 
by required  to  pay  Into  the  hands  of  the  re- 
ceiver such  a  proportion  of  the  costs  and 
expenses  and  liens,  which  are  by  this  decree 
fixed  as  prior  to  their  right  of  reclamation, 
as  may  be  necessary  to  comply  with  the 
terms  of  this  decree,  less  10  per  cent  of  the 
Invoice  cost  thereof  already  paid  Into  the 
hands  of  the  receiver  under  the  orders  of 
court  The  invoice  cost  of  the  goods  so 
taken  out  by  them  is  respectively  set  opposite 
their  names  as  follows:  "Guiterman  Broth- 
ers, $586.11,  were  the  only  Interveners,  par- 
ties to  the  present  litigation,  who  reclaimed 
their  goods  under  this  paragraph  of  the  de- 
cree." The  Atlanta  Woolen  Mills  were  also 
"decreed  to  recover  of  and  from  the  Fourth 
National  Bank  of  Atlanta  the  following  ac- 
counts, proceeds  of  goods  sold  by  it  to  Moody 
&  Brewster,  or,  where  the  same  have  been 
collected  by  said  bank,  the  full  proceeds  of 
such  collection;  said  accounts  being  as  fol- 
lows." Then  follows  a  list  of  such  accounts, 
giving  the  amount  of  each  account,  aggre- 
gating $1,822.04.  In  the  twenty-eighth  para- 
graph the  Cleveland  Woolen  Mills  were  "de- 
creed to  recover  of  the  Fourth  National 
Bank  of  Atlanta  the  following  accounts,  pro- 
ceeds of  goods  sold  by  it  to  Moody  &  Brew- 
ster, where  said  accounts  or  any  of  them 
have  been  collected  by  said  bank,  the  full 
proceeds  thereof  collected  by  said  bank  shall 
be  paid  by  said  bank  to  said  receiver,  said 
accounts  being  as  follows."  Then  follows  a 
list  of  the  accounts,  aggregating  $2,174.22. 
It  is  **further  ordered  and  decreed  that  the 
following  named  accounts  are  the  proceeds 
of  the  goods  of  the  Berkeley  Chemical  Com- 
pany which  were  sold  by  it  to  Moody  &  Brew- 
ster under  such  fraudulent  circumstances  as 
hereinbefore  found  as  authorized  them  to 
rescind  said  sale  upon  discovery  of  said 
fraud,  and  to  reclaim  said  goods  or  their 
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proceeds  whererer  found,  excei^t  in  the  hands  |     Anderson,    Felder,    Ronntree    ft    WOson, 

Candlers,  Thomson  &  Hlrsch,  Howard  Van 
Eppa,  and  T.  F.  Corrlgan,  for  plaintifl  In  er- 
ror.   J.  E.  &  U  F.  McClelland,  King  &  Spald- 


of  Innocent  purchasers  for  value  and  with- 
out notice;  and  that  said  Berkeley  Chemical 
Company  is  hereby  awarded  the  open  ac- 
counts hereinafter  set  forth,  and  the  recelv-  ing,  Slaton  &  Phillips,  and  J.  U  Hopkins  & 


er  is  directed  to  turn  over  said  accounts  to 
said  Berkeley  Chemical  Company.  And  the 
Fourth  National  Bank  is'  decreed  not  to  be 


Son,  for  defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
entitled  to  any  part  of  said  open  accounts  |  above).  1.  In  reaching  its  decision  and  in 
which  it  may  have  received  as  security  for  granting  its  Judgment  sustaining  the  demur- 
the  pre-existing  indebtedness  to  said  bank  at  I  rers  to  the  defendant's  answer  to  the  scire 
the  time  of  the  failure  of  the  said  Moody  j  facias,  the  court  considered  and  treated  as  a 
&  Brewster,  or  the  cash  collections  on  any  part  of  the  record  in  the  case  the  entire  pro- 
such  open  account  so  received.  The  items  of !  ceedings,  orders,  and  decrees,  including  the 
said  accounts  as  appearing  by  the  books  of  i  final  report  of  the  receiver  and  the  orders 
Moody  &  Brewster,  as  shown  on  page  162  of  t  thereon,  in  the  case  of  Park  Woolen  Mills  et 
the  brief  in  evidence  in  said  cause,  being  as  al.  v.  Moody  &  Brewster,  over  the  objection 
followa'*  These  items  aggregate  $3,440.60.  that  they  were  not  a  part  of  the  record  in  the 
The  next  paragraph  was  as  follows:  "It  is  scire  facias  proceeding.  The  defendant  filed 
further  ordered,  adjudged,  and  decreed  that  no  demurrer  to  the  various  x>etitlons  com- 
the  following  parties  are  entitled  to  recover '  plaining  that  the  exhibits  were  not  attached, 
of  the  defendants,  Moody  &  Brewster,  by  j  Scire  facias  to  revive  a  dormant  Judgment  is 
general  Judgment  the  gross  amounts  which  not  an  original  action,  but  a  continuation  of 
^re  respectively  set  opposite  their  names, '  the  suit  in  which  the  Judgment  was  obtained, 
which  amounts  and  Judgments  are  to  be  re-  civil  Code,  f  5380.  The  defendant  may  plead 
spectlvely,  credited  with  any  sums  which  any  nul  tiel  record  in  bar  of  the  relief  sought,  in 
of  said  parties  received  from  the  receiver  in  I  which  case  the  plaintiff  must  produce  the 
this  under  this  decree,  and  from  collateral  record,  and  the  court  will  try  that  issue  on 
securities  which  they  may  have  held  as  se- '  an  inspection  of  the  record.  But  in  each 
curlty  therefor,  namely."  Then  follow :  i  of  the  scire  facias  petitions  in  this  case  the 
Abegg  &  Rusch,  $1,704.37 ;  Atlanta  Woolen  plaintiff  alleged  that  the  Park  Woolen  MUls 
Mills.  $5,075X>2 ;  Berkeley  Chemical  Company, ;  ©t  al.  filed  their  petition  against  Moody  & 
$25.121.48 ;  Cleveland  Woolen  Mills,  $2,-  Brewster,  in  the  same  court  to  the  March 
589.94 ;  Glens  Falls  Shirt  Company,  $630.05 ; '  term,  1898,  in  which  case  each  applicant  In- 


Guiterman  Bros.,  $669.23;  Leibig  Manufac- 
turing  Company,   $14,75aT0;   Laurel   Manu* 


tervened,  and  that  on  June  30,  1900,  a  final 
decree  and  verdict  were  rendered  in  favor 


f acturing  Company,  $3,724.52 ;  Muscogee  Man- :  of  intervener  for  a  stated  amount  and  "f uU 
ufacturing  Company,  $1,338.57 ;  Mechanics' .  reference  to  the  case  above  mentioned  is 
National  Bank,  $21,030.48;  Owensboro  Wool-!  made."  In  his  answer  to  the  petition  for 
en  Mills,  $5,552.39;  Old  Kentucky  Woolen  scire  facias  the  defendant  admitted  the  filing 
Mills,  $2,378.90 ;  Porter  Broa  &  Co.,  $374.65 ;  of  the  petition  of  the  Park  Woolen  MUls  et 
Roaring  Springs  Blank  Book  Company,  i  al.  v.  Moody  &  Brewster,  service  thereof  on 
$490.31 ;  Strauss,  Sach  &  Co.,  $345.23 ;  Steele  him,  that  applicant  intervened  In  the  cause, 
&  Co.,  $1,050.26 ;  Schuer  Bros.,  $700.62 ;  Sll-  and  "that  on  June  30.  1000,  a  final  verdict 
versteln,  Hecht  &  Co.,  $3,032.78 ;  Tennessee  and  decree  was  rendered  in  said  cause."  But 
Woolen  Mills.  $1,917.51;  Third  National  defendant  denied  that  applicant  was  given 
Bank,  $8,500.  Then  follows:  "For  the  bal-  a  Judgment  for  any  amount  He  also  further 
ances  for  which  general  Judgments  are  here-  averred  that  the  Judgment  was  void  for  un- 
by  rendered,  the  clerk  of  the  court  shall,  up-  certainty  and  vagueness.  By  amendment  the 
on  application,  issue  separate  executions."  j  defendant  averred  that  the  decree  of  June 
After  giving  directions  to  the  receiver  as  30,  1900,  referred  to  in  the  petition  for  scire 
to  the  disposition  of  funds  in  his  hands,  the  facias,  did  not  contain  a  final  Judgment 
decree  concluded  with  the  following  para-  against  the  defendant,  but  that  the  Judgment 
graph:  "The  right  Is  reserved  to  make  such  was  interlocutory  merely,  and  left  the  rights 
further  orders,  Judgments  and  decrees  as '  of  the  parties  to  be  finally  determined  at 
may  be  necessary  to  carry  into  effect  the '  some  future  day,  the  cause  being  retained 
true  intent  and  meaning  of  this  decree."  |  for  that  purpose ;   he  also  demanded  a  trial 

The  auditor's  report  was  filed  on  the  8th  by  Jury  on  this  issue.  It  is  not  the  province 
of  December,  1899,  and  the  decree  of  the '  of  a  Jury  to  declare  upon  the  legal  effect  of 
court  entered  up  thereon  on  June  80,  1900.  i  a  Judgment  Stewart  v.  ShoU,  99  Ga.  539, 
After  this  date  the  court  passed  different  26  S.  E.  757.  So  that,  even  If  the  defendant's 
orders  for  the  direction  of  the  receiver  in  |  answer  had  been  strictiy  a  plea  of  nul  tiel 
disposing  of  a  small  balance  of  property  of .  record,  the  fact  as  to  whether  a  given  Judg- 
Moody  &  Brewster,  and  direction  as  to  other  ment  had  been  rendered  is  determinable  by 
matters ;  and  the  receiver  on  March  11,  1901,  the  court  only  on  inspection  of  the  record, 
filed  bis  final  report  of  disbursements  and  Ibid.  Under  the  pleadings  in  this  case. there 
receipts,  which  was  approved  by  the  court  was  no  necessity  for  the  production  of  the 
and  the  receiver  discharged.  i  record  as  evidence,  because  it  was  before 
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the  court  as  part  of  the  pleadings.  The  pe- 
tition for  scire  facias  prayed  reference  to  the 
record,  and  the  defendant  invoked  a  ruling 
in  its  behalf  upon  that  record.  The  record 
was  not  attached  as  an  exhibit,  but  was  a 
record  of  the  court  which  was  trying  the 
scire  facias  proceeding.  The  third  equity 
rule  (Civil  Code,  i  5694)  requires  that  all  ex- 
hibits shall  be  filed  with  the  petition  or  an- 
swer. But  where  the  exhibits  referred  to  are 
voluminous  pleadings  and  records  of  the 
court  where  the  case  is  pending,  the  court 
may  consider  such  records  as  if  they  were  at- 
tached as  exhibits.  Graham  v.  Dahlonega 
Gold  Mining  Company,  71  Ga.  296 ;  Millbank 
,  v.  Penniman,  73  Ga.  136.  It  was  said  in  Ly- 
ons V.  Planters'  Loan  &  Savings  Bank,  86 
Ga.  485,  12  S.  E.  882,  12  L.  R.  A.  155,  that  it 
is  doubtful  whether  the  equity  rule  touching 
exhibits  to  pleadings  is  applicable  in  its  .full 
force  since  the  act  of  1887,  establishing  uni- 
formity in  pleading,  but  that  in  all  events, 
where  there  is  no  probability  that  the  defend- 
ant was  unacquainted  with  the  contents  of 
the  record,  and  has  suffered  no  substantial 
disadvantage  in  the  omission  to  set  it  out  as 
an  exhibit,  a  judgment  otherwise  correct  will 
not  be  reversed  for  this  lack  of  formality. 
To  which  we  may  add,  that  where  the  record 
was  referred  to  as  on  file,  and  the  defendant 
by  his  pleadings  Invoked  a  construction  of 
the  record,  he  cannot  complain  that  the  court 
considered  such  record  in  determining  wheth- 
er the  Judgment  was  void  for  vagueness,  or 
because  it  was  only  interlocutory. 

2.  The  general  practice  under  our  system 
of  pleading  is  to  enter  only  one  final  decree 
on  the  merits  of  an  equity  cause.  The  prac- 
tical advantage  of  concluding  all  Issues  in 
a  single  comprehensive  decree  is  the  preven- 
tion of  a  review  of  litigated  cases  by  piece- 
meal. However  desirable  it  may  be  to  con- 
clude a  litigation  with  one  judgment,  the  law 
does  not  require  it,  nor  is  it  always  possible 
to  dispose  of  complicated  equitable  causes  in 
one  final  decree.  As  said  by  Judge  Lewis  in 
Booth  V.  State,  131  Ga.  756,  63  S.  B.  505: 
"It  Is  difiicult  sometimes  In  actions  on  the 
equity  side  of  the  court,  especially  in  cases 
of  receivership,  to  determine  whether  an  or- 
der is  administrative  In  its  character,  resting 
in  the  sound  discretion  of  the  chancellor,  or 
final  in  its  nature.  To  be  final  it  does  not 
necessarily  mean  that  the  judgment  disposes 
of  the  entire  case.  A  judgment  may  be  ren- 
dered separable  from  a  judgment  disposing 
of  the  entire  case,  and  yet  be  a  judgment 
that  is  final  as  to  some  of  the  substantial 
rights  of  the  parties  as  contended  for  in  their 
pleadings.  It  is  final  when,  as  to  the  subject- 
matter  of  the  judgment,  any  of  the  substan- 
tial rights  of  the  parties  litigant  are  finally 
settled  by  the  judgment"  A  decree  which 
settles  all  of  the  substantial  equities  in  a 
case  must  be  regarded  as  a  finality  upon  such 
questions.  A  decree  may  be  parUy  final  and 
,  partly  interlocutory;  final  as  to  its  deter- 
mination of  all  issues  of  fact  and  law,  and 


interlocutory  as  to  Its  mode  of  execution. 
Adams  v.  Sayre,  76  Ala.  600;  Merle  y.  An- 
drews, 4  Tex.  200;  Gray  v.  Cook,  24  How. 
Prac.  432.  The  original  action  which  was 
eventuated  in  the  decree  of  June  30,  1900, 
was  an  equitable  petition  by  creditors  against 
alleged  fraudulent  and  insolvent  debtors,  to 
rescind  their  sales  of  goods  on  account  of 
fraud,  to  reclaim  all  goods  which  they  could 
identify,  and  to  recover  judgment  for  what- 
ever goods  they  could  not  claim,  and  for  oth- 
er relief,  special  and  general.  From  time  to 
time  various  creditors  intervened,  and  in 
their  respective  interventions  set  forth  a  gi- 
gantic scheme  of  the  debtors  to  defraud  every 
one  they  could  Induce  to  extend  them  credit. 
The  debtors  had  sold  some  of  the  goods  and 
hypothecated  the  accounts  and  notes  repre- 
senting such  sales  with  other  creditors,  and 
just  before  the  filing  of  the  petition  the  debt- 
ors had  executed  several  mortgages.  There 
were  conflicting  equities  between  the  credit- 
ors. The  whole  matter  was  referred  to  an 
auditor,  who  filed  his  report,  which  as  to  conr 
filcting  equities  of  the  creditors  was  modified 
by  a  verdict  on  exceptions  thereto.  This  was 
the  general  aspect  of  the  case  when  the  court 
entered  the  decree  of  June  30,  1900.  E^very 
substantial  equity  had  been  established  and 
adjusted  between  the  parties.  The  fraud  of 
the  defendants  was  adjudicated;  the  value 
of  the  goods  which  were  fraudulently  pro- 
cured was  found ;  the  value  of  the  goods  re- 
claimed by  each  creditor  was  found;  and 
finally  it  was  adjudicated  that  each  of  the 
various  creditors  \^as  to  have  judgment  for 
the  difference  between  the  value  of  the  goods 
out  of  which  each  was  defrauded  and  the 
sum  named  in  the  decree  as  having  been  re- 
ceived by  each  from  reclamation  of  goods, 
and  for  which  sum — easily  ascertained  by  the 
arithmetical  process  of  subtraction — the  clerk 
was  directed  to  issue  execution  upon  appli- 
cation of  the  several  creditors.  This  Is  our 
interpretation  of  the  decree — an  interpreta- 
tion which  seems  so  clear  to  us  that  neither 
judicial  precedent  nor  an  elaborate  analysis 
of  all  of  its  terms  would  be  profitable  or 
necessary  to  prove  Its  accuracy. 

But  it  is  urged  that  the  concluding  para- 
graph of  the  decree,  wherein  "the  right  is  re- 
served to  make  such  further  orders,  judg- 
ments, and  decrees  as  may  be  necessary  to 
carry  into  effect  the  true  intent  and  meaning 
of  this  decree,"  renders  it  a  mere  decretal  or 
interlocutory  order.  We  do  not  think  sa 
Every  substantial  equity  and  all  the. rights 
of  the  parties  had  been  finally  adjudicated, 
and  In  the  administration  of  such  a  large  es- 
tate, and  with  so  many  parties  with  overlap- 
ping equities.  It  was  more  than  likely  that 
minor  matters  might  arise  resq;)ectlng  its 
mode  of  execution ;  and  this  reservation  was 
intended  to  cover  such.  All  subsequent  or- 
ders, including  that  which  finally  discharged 
the  receiver,  related  simply  to  the  mode  of 
executing  the  decree,  and  demonstrates  that 
our  construction  is  not  only  correct,  but  was 
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the  one  acted  upon  by  the  court.  The  rule  is 
veell  established  that  a  final  decree  disposing 
of  the  substantial  equities  of  the  case  is  not 
made  Interlocutory  by  the  mere  reservation 
of  the  right  to  direct  the  mode  of  its  execu- 
tion. 23  Cyc.  673;  Campbell  v.  Crutcher,  3 
Tenn.  Ch.  253;  Mead  v.  Christian,  50  Alk. 
561 ;    Jones  v.  Wilson,  54  Ala.  50. 

3.  Nor  Is  the  decree  of  June  30,  1900,  void 
for  vagueness,  indefiniteness,  and  uncertainty, 
in  that  Judgment  is  awarded  for  no  definite 
sum.  It  Is  fundamental  that  a  judgment 
should  be  certain  and  definite,  or  be  capable 
of  being  made  so  by  proper  construction.  23 
Cyc.  671.  The  action  was  a  creditor's  bill; 
the  parties  who  intervened  as  creditors  were 
numerous;  the  overlapping  equities  of  the 
creditors,  and  the  multitude  of  issues,  neces- 
sarily required  considerable  space  in  the 
statement  of  the  various  adjudications  of 
the  equities.  It  was  stated  in  one  paragraph 
of  the  decree  that  each  creditor  was  entitled 
to  a  general  judgment  for  the  gross  amount 
opposite  his  name,  to  be  credited  with  any 
sums  received  under  the  decree  and  from  the 
collateral  securities  awarded  to  them,  oth- 
er paragraphs  stated  the  amount  which  each 
creditor  received  from  reclamations  and  from 
collateral  securities.  So  that  the  calculation 
as  to  the  amount  of  the  judgment  awarded  to 
each  creditor  was  but  the  simple  process  of 
subtraction,  and  a  palpable  illustration  of 
the  maxim  "id  certum  est  quod  certum  reddi 
potest."  Whether  the  decree  was  constructed 
with  a  view  to  condensation,  or  to  tabular 
classification,  or  to  cooform  to  the  peculiar 
literary  style  of  the  draughtsman,  is  mere 
conjecture.  The  mode  of  ascertaining  the 
amount  is  given  with  precision;  the  mathe- 
matical process  is  simple  and  accurate,  and 
the  result  is  Just  as  intelligible  and  certain 
as  if  the  calculation  had  been  made  and  the 
result  incorporated  in  the  decree.  A  verdict  or 
judgment  for  a  given  sum  as  principal  with 
interest  thereon  from  a  given  date,  has  al- 
ways been  regarded  as  not  wanting  In  cer- 
tainty. The  problem  of  ascertaining  the  dif- 
ference between  two  numbers  is  by  no  means 
as  complex  as  that  of  the  calculation  of  in- 
terest 

We  have  carefully  gone  over  the  calcula- 
tions of  the  amount  awarded  to  each  defend- 
ant in  error.  We  find  the  several  amounts 
correctly  stated  in  the  petition  for  scire  ifa- 
das  of  the  following  parties:  Abegg  & 
Rusch;  Guiterman  Bros.;  Glens  Falls  Shirt 
Company;  Mechanics'  National  Bank;  Lei- 
big  Manufacturing  Company;  Laurel  Mills 
Manufacturing  Company;  Muscogee  Manu- 
facturing Company;  Old  Kentucky  Woolen 
Mills ;  Owensboro  Woolen  Mills ;  E.  T.  Steele 
&  Co.:  Sllversteln,  Hecht  &  Co.;  Berkeley 
Chemical  Company ;  Porter  Bros.  &  Co. ; 
Third  National  Bank  of  Atlanta.  With  re- 
spect to  the  other  petitions  for  scire  facias, 
the  amount  awarded  by  the  decree  Is  incor- 
rectly stated.  To  the  Roaring  Springs  Blank 
Book  Company  Judgment  was  awarded  for 
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$496.31,  less  I8S4.01,  to  wit,  $11107;  to 
Strauss,  Sach  &  Co.  judgment  was  awarded 
for  $345.23,  less  $200.81,  to  wit,  $135.42;  to 
the  Tennessee  Woolen  Mills  Judgment  was 
awarded  for  $1,917.51,  less  $1,394.50,  to  wit, 
$522.92 ;  to  Schuer  Bros,  judgment  was  award- 
ed for  $700.62,  less  $374.38,  to  wit,  $226.24. 
In  the  decree  it  was  provided,  Inasmuch  as 
some  of  the  goods  reclaimed  by  the  Atlanta 
Woolen  Mills  had  been  manufactured  into 
the  finished  product,  that  the  cost  of  manu 
facturing,  to  wit,  $598.69,  should  first  be 
paid ;  after  deducting  this  sum  from  the  pro- 
ceeds of  the  reclaimed  goods,  $3,276.14,  the 
net  credit  of  $2,677.45,  and  the  $1,822.04,  the 
amount  of  collaterals  turned  over,  both  cred< 
its  aggregating  $4,499.49,  should  be  deducted 
from  the  gross  amount,  $5,675.52,  leaving  $1,- 
176.03  as  the  amount  for  which  judgment  was 
rendered.  The  Cleveland  Woolen  Mills  was 
awarded  a  judgment  for  $2,589.94,  less  the 
amount  of  their  accounts  representing  $2,- 
174.22  of  their  goods,  which  had  been  sold 
by  the  defendants,  leaving  a  net  recovery  of 
$315.72.  The  amounts  which  have  been  thus 
erroneously  calculated  should  l>e  corrected 
by  these  figures. 

4.  Was  the  defendant  Moody  acquitted  of 
the  judgments  of  the  defendants  in  error  by 
his  discharge  in  bankruptcy?  The  original 
bankruptcy  act  of  1898  permitted  a  discharge 
from  all  provable  debts,  with  certain  excep- 
tions, one  of  which  was  from  a  "Judgment  in 
an  action  for  fraud  or  obtaining  property  by 
false  pretenses  or  false  representations.** 
Section  17,  subd.  2,  of  the  bankruptcy  act  of 
1898  (Act  July  1,  1898,  c.  541,  80  Stat.  550 
[U.  S.  Comp.  St  1901,  p.  3428]).  This  provi- 
sion of  the  bankrupt  act  was  amended  in 
1903,  but  as  the  bankrupt's  discharge  was 
obtained  prior  to  the  amendment,  the  ques- 
tion for  decision  is  not  affected  by  the  amend- 
ment, but  must  be  determined  by  the  provi- 
sions of  the  original  act  The  authorities 
seem  to  be  uniform  in  holding  that  in  order 
to  constitute  a  judgment  as  recovered  for 
fraud,  so  as  to  prevent  its  release  by  section 
17,  subd.  2,  of  the  bankruptcy  act  of  1898, 
the  fraud  and  deceit  must  have  been  the  gist 
of  the  action.  The  authorities  further  hold 
that  the  fraud  must  be  positive  fraud  or 
fraud  in  fact,  involving  moral  turpitude  or 
Intentional  wrong,  and  not  implied  fraud, 
which  may  exist  without  an  imputation  of 
bad  faith.  The  bankruptcy  act  of  1867  did 
not  require  claims  for  frauds  to  be  reduced 
to  Judgment,  as  does  the  act  of  1898,  as  a 
condition  to  prevent  their  release  by  a  dis- 
charge in  bankruptcy.  "The  reason  for  thlp 
change,  as  suggested  by  Mr.  Justice  Brown, 
in  delivering  the  opinion  in  Crawford  v. 
Burke  [195  U.  S.  176,  25  Sup.  Ct  9,  49  L. 
Ed.  147],  may  be  that  Congress  did  not  in- 
tend to  offer  any  inducement  to  change  un- 
liquidated claims  Into  actions  for  fraud,  and 
therefore  limited  the  exception  from  the  op- 
eration of  the  discharge  to  such  cases  only  as 
had   been   litigated   and  reduced  to   actual 


610 


68  SOUTHEASTBBN  HB2PORTBB. 


(Ga. 


judgment  When  sach  is  the  case,  we  think 
a  correct  interpretation  of  the  law  does  not 
require  a  close  examination  into  the  form  of 
the  action  to  determine  whether  technically 
it  is  one  ex  delicto  or  otherwise,  hut  the  real 
question  is.  Was  the  relief  granted  in  the 
Judgment  based  upon  actual,  as  distinguished 
from  constructive,  fraud  of  the  bankrupt?  If 
the  Judgment  is  thus  founded,  whatever  is 
the  form  of  the  action,  it  is  the  intent  and 
purpose  of  the  law  that  the  bankrupt  shall 
not  be  discharged  from  It,  but  shall  still  rest 
under  its  obligation,  so  far  as  the  bankrupt 
law  is  concerned.'*  BuUis  v.  O'Beime,  195 
U.  S.  620,  25  Sup.  Ot  123,  49  L.  Ed.  S40.  We 
will  now  proceed  to  analyze  the  proceedings 
and  decree  in  the  case  of  Park  Woolen  Mills 
et  al.  v.  Moody  &  Brewster,  to  ascertain  if 
the  Judgment  of  the  various  defendants  in 
error  are  predicated  upon  the  actual  fraud 
of  Moody  &  Brewster.  The  original  petition 
was  in  the  nature  of  a  creditor's  bill,  broad- 
er in  scope  than  the  statutory  proceeding  un- 
der the  insolvent  trader's  act.  At  the  time 
the  action  was  commenced  the  insolvent  trad- 
er's act  (Civ.  Ck>de,  i  2716  et  seq.)  permitted 
the  administration  of  the  assets  of  an  insol- 
vent trader  by  a  court  of  equity  upon  the  ap- 
plication of  one  or  more  creditors  represent- 
ing one-third  In  amount  of  the  unsecured 
debts  of  the  insolvent  trader.  The  absence 
of  the  Jurisdictional  averment  that  the  mov- 
ing creditors  represented  one-third  In  amount 
of  the  unsecured  Indebtedness,  together  with 
charges  of  positive  fraud  by  the  debtors 
(which  Is  not  required  in  the  statutory  action) 
strongly  tends  to  characterize  and  classify 
the  proceeding  as  a  creditor's  bill  under  the 
old  established  chancery  practice.  Creditors' 
bills  are  very  generally  employed  to  settle  up 
the  estates  of  insolvent  debtors,  to  prevent 
a  multiplicity  of  suits  by  creditors,  to  set 
aside  fraudulent  conveyances,  to  marshal  the 
assets  of  the  debtor,  and  to  administer  them 
according  to  equitable  principles.  In  the 
original  petition  it  was  alleged  that  the  goods 
of  the  petitioners  were  fraudulently  purchas- 
ed by  Moody  &  Brewster,  with  no  intention 
of  paying  therefor,  and  inter  alia  the  plain- 
tiffs prayed  that  they  be  allowed  to  reclaim 
their  goods  and  have  Judgment  for  whatever 
goods  they  could  not  claim.  In  the  subse- 
quent amendments,  and  in  the  interventions 
of  all  creditors  who  had  sold  merchandise  to 
the  defendants,  a  general  scheme  to  defraud 
all  creditors,  and  a  specific  scheme  to  de- 
fraud the  particular  creditor,  were  averred. 
In  all  of  them  reclamation  of  goods  sold  was 
claimed  on  the  ground  that  the  title  did  not 
pass  on  account  of  the  debtors'  fraud,  and 
Judgment  was  asked  in  some  for  the  value 
of  the  goods,  in  others  "for  whatever  goods 
they  cannot  claim" ;  that  is  to  say,  the  val- 
ue of  the  goods  fraudulently  converted. 

The  dominant  note  in  every  intervention,  as 
well  as  in  the  original  petition,  was  for  the 
rescission  of  the  ««ale8  on  the  ground  of 
fraud.    The  creditors'  right  to  reclaim  their 


goods  depended  upon  their  right  to  A  resds-. 
sion  of  the  sale.  The  pleadings,  the  auditor's 
report,  and  the  decree  show  the  point  of 
pressure  to  liave  been  the  effort  of  each  cred- 
itor'to  identify  and  retake  his  goods,  and  keep 
them  out  of  the  general  fund.  Indeed,  the 
general  fund  obtained  from  other  sources  was 
a  negligible  quantity.  The  fight  on  this  line 
was  between  the  creditors.  Moody  being 
hardly  an  interested  spectator.  After  filing 
an  answer  he  became  passive  and  Inactive; 
not  even  excepting  to  the  auditor's  finding 
that  he  had  perpetrated  such  a  colossal 
fraud.  The  attitude  of  the  parties  to  the 
various  issues  is  referred  to  as  illustrating 
that  the  contending  parties  in  the  heat  of 
the  conflict  regarded  the  defendants'  fraud 
as  the  gravamen  of  the  suit  It  is  wholly 
inconsistent  that  the  plaintiffs  should  be  en- 
titled to  reclaim  such  of  their  goods  as  could 
be  identified,  and  also  have  a  Judgment  foi^ 
the  contract  price,  less  the  goods  reclaimed. 
A  sale  cannot  be  affirmed  In  part  and  re- 
pudiated in  part  The  primary  relief  sought 
being  the  reclamation  of  the  goods,  we  must 
cohstrue  that  the  excess  Judgment  was  for 
damages  sustained  from  failure  to  recapture 
the  balance  of  the  goods  which  had  been 
fraudulently  converted.  The  cost  of  the 
goods  may  be  considered  in  connection  with 
other  facts,  in  estimating  the  damages  sus- 
tained; though  evidence  of  cost  alone  may 
be  insufladent  to  prove  market  value.  Wat- 
son V.  Ijoughran,  112  Ga.  837,  38  S.  E.  82. 
The  coincidence  between  the  Judgment  ren- 
dered and  the  invoice  price  demonstrates 
neither  that  the  court  treated  the  recovery 
as  based  on  the  contract,  nor  that  the  decree 
was  without  evidential  support  other  than 
the  invoice  value  of  the  goods.  The  decree 
suggests  at  least  three  very  strong  indica- 
tions that  the  recovery  was  based  on  the 
fraud  of  the  defendants:  Elrst,  the  court 
took  pains  to  especially  adjudge  the  defend- 
ants' fraud;  second,  reclamations  based  on 
rescission  were  allowed;  third,  no  notice 
was  taken  of  any  interest  prior  to  the  de- 
cree. We  therefore  reach  the  conclusion 
that  the  gravamen  of  the  action  was  the 
fraud  of  the  defendants.  Was  that  fraud 
positive  or  actual  fraud?  It  would  be  idle 
to  again  repeat  the  character  of  the  fraud, 
so  inadequately  summarized  in  general  terms 
in  the  statement  of  facts.  Such  fraud  is 
actual,  and  not  constructive.  Ames  v.  Moir, 
138  U.  S.  306,  11  Sup.  Ct  311,  34  L.  Ed.  951; 
Forsyth  v.  Vehmeyer,  177  U.  S.  177,  20  Sup. 
Ct  623,  44  L.  Ed.  723. 

It  appears  from  the  intervention  of  the 
Leibig  Manufacturing  Company  ^at  what- 
ever fraud,  may  hav4»  been  perpetrated  upon 
it  by  Moody  &  Brewster  it  was  waived,  and 
the  Judgment  rendered  upon  its  interrention 
was  simply  for  the  balance  due  them  on  its 
notes.  It  appears  that  on  the  day  before  the 
filing  of  the  creditors'  bill  Moody  &  Brewsttf 
executed  a  mortgage  to  secnre  one  cf  the 
notes  due  the  Leibig  Company.    This  mort- 
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gage  covered  fertilizers  which  it  had  sold  to 
Moody  &  Brewster,  and  also  embraced  other 
fertilizers  which  were  purchased  by  Moody 
&  Brewster  elsewhere.  The  Lelbi^  Manu- 
facturing Company  originally  intervened  for 
the  purpose  of  protesting  against  the  tem- 
liorary  receiver's  taking  possession  of  the 
fertilizers  covered  by  its  mortgage.  It  was 
allowed  to  proceed  with  the  foreclosure,  and 
amended  its  intervention  by  showing  the  net 
Amount  it  had  received  from  the  proceeds  of 
the  foreclosure  sale.  It  also  further  amend- 
ed its  intei*vention,  asking  Judgment  upon 
another  note,  adopting  only  so  much  of  the 
allegations  of  the  original  petition  as  was 
necessary  for  the  relief  for  which  it  prayed. 
Thus  it  appears  that  at  the  very  time  of  the 
failure  of  Moody  k  Brewster  the  Leibig  Man- 
ufacturing Company  took  a  mortgage  upon 
goods  including  some  sold  by  it;  and,  when 
the  creditors  filed  their  petition  alleging  the 
fraudulent  scheme  of  Moody  &  Brewster,  in- 
stead of  disaffirming  the  sale,  it  ratified  the 
sale  by  insisting  upon  proceeding  with  the 
foreclosure  of  the  mortgage,  and  received  the 
proceeds  thereof.  If  the  original  transaction 
between  it  and  Moody  &  Brewster  was  in- 
fected with  fraud,  it  was  waived  by  its  sub- 
sequent conduct.  We  therefore  think  that 
the  judgment  as  to  it  was  not  based  on  the 
fraud  of  Moody  &  Brewster,  as  that  fraud. 
If  any,  had  been  purged,  by  the  voluntary 
action  of  this  intervener. 

It  also  affirmatively  appears  from  the  in- 
tervention of  the  Third  National  Bank  of 
Atlanta  that  its  debt  was  created  by  a  loan 
made  In  the  usual  course  of  business,  secur- 
ed by  certain  collaterals,  supposed  at  the 
time  that  the  loan  was  made  to  be  sufficient ; 
but,  on  account  of  the  decline  of  the  price  of 
cotton,  it  was  not  able  to  collect  from  the 
collaterals  a  sufficient  amount  to  discharge 
its  loan;  and  judgment  was  asked  for  the 
balance  due  on  the  note,  including  the  princi- 
pal and  Interest.  No  fraud  was  alleged  to 
have  entered  into  this  transaction,  and  there- 
fore this  debt  was  released  by  the  discharge 
in  bankruptcy. 

The  judgments  in  all  the  cases,  except  the 
two  wherein  the  Leibig  Manufacturing  Com- 
pany and  the  Third  National  Bank  of  At- 
lanta are  defendants  in  error,  are  affirmed; 
and  as  to  these  two  the  judgments  are  re- 
versed.   All  the  Justices  concur. 


(134  Ga.  867) 

NIAGARA  FIRE  INS.  CO.  v.  JORDAN. 
(Supreme  Court   of  Georgia.     June  23,  1910.) 

(FiyUahnn  bf/  the  Court,) 

INSTTBANCK  (|   148*>— INSURANCE   POLICY. 

■  Where,  on  oral  application  for  a  policy  of 
iDBurance  to  indemnify  the  applicant  against 
loss  by  fire  for  the  period  of  one  year,  the  prop- 
er agent  of  the  insurer  agrees  to  issue  to  the 


applicant  a  policy  of  insurance  as  contracted 
for,  bat  by  mistake  of  the  insurer's  agent  an- 
other's name  is  inadvertently  inserted  therein 
as  the  insured,  and  the  policy  is  delivered  to  the 
applicant  by  the  insurer,  who  collects  the  premi- 
um, and  the  applicant  retains  the  policy  with- 
out discovering  the  mistake  until  after  sustain- 
ing a  loss  by  fiie,  nearly  three  months  there- 
after, equity  will  reform  the  policy,  so  as  to 
make  it  accord  with  the  oral  agreement  between 
the  parties. 

[Bd.  Notit.— For  other  cases,  see  Insurance, 
I  Cent.  Dig.  H  26&-272 ;  Dee.  Dur.  f  143.*] 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Action  by  B.  B.  Jordan  against  the  Niagara 
Fire  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

B.  B.  Jordan  filed  suit  against  the  Niagara 
Fire  Insurance  Company  to  reform  a  policy 
of  insurance  issued  by  the  defendant  to  Jor- 
dan Bros.,  on  the  ground  that  it  purported  to 
insure  the  interest  of  Jordan  Bros,  in  certain 
property,  when  it  should  have  insured  the  in- 
terest of  plaintiff,  who  had  been  a  member  of 
the  firm  of  Jordan  Bros.,  but  had  purchased 
the  interest  of  his  partner  at  the  time  of  the 
issuance  of  the  policy  of  insurance,  and  to 
enforce  the  payment  of  this  policy.  The 
court  overruled  the  defendant's  demurrer,  and 
the  exception  is  to  this  Judgment  Omitting 
formal  allegations,  the  petition  as  amended 
stated  the  cause  of  actiou  as  follows : 

''Your  petitioner  shows  that  on  the  7th  day 
of  May,  1907,  the  said  defendant  did  con- 
tract and  enter  into  a  contract  of  insurance 
with  your  petitioner  to  insure  a  stock  of 
goods  of  petitioner,  bearing  the  number  17,- 
748,  which  said  policy  of  Insurance  was  is- 
sued by  its  local  agent,  James  W.  Woodruff; 
said  policy  above  described  being  for  the  sum 
of  five  hundred  and  no/100  ($500)  dollars, 
covering  a  stock  of  merchandise  located  at 
No.  1127  Broad  street  in  the  city  of  Columbus, 
said  state  and  county,  on  a  general  stock  of 
merchandise,  consisting  of  boots,  shoes,  slii>- 
pers,  overshoes,  and  all  other  merchandise 
not  more  hazardous  and  usual  to  the  trade. 
Petitioner  shows  that  at  the  date  last  above 
mentioned,  and  at  the  time  he  contracted 
with  said  defendant,  he  was  the  sole  and  ex- 
clusive owner  of  the  property  so  insured,  and 
that  his  ownership  in  said  property  did  not 
change  from  said  date  of  insurance  until  the 
8th  day  of  February,  1908.  Petitioner  shows 
that  said  contract  was  made  by  and  with 
your  petitioner,  B.  B.  Jordan,  in  his  own 
right,  and  by  and  through  a  mistake  on  the 
part  of  said  company's  agent  and  this  peti- 
tioner, which  mistake  was  made  by  the  agent 
drafting  said  insurance  contract,  instead  of 
putting  the  name  of  petitioner  in  said  con- 
tract as  being  insured,  the  name  Jordan  Bros, 
was  put  in  said  contract  by  the  said  drafts- 
man, which  mistake  originated  by  and 
through  the  fact  that  a  firm  by  the  name  of 
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Jordan  Bros.,  of  which  petitioner  was  for- 
merly a  member,  did  business  in  the  same 
storehouse  prior  to  December  6,  1906.  Said 
mistake  was  a  mutual  mistake,  In  that  it  was 
overlooked  by  your  petitioner  until  February 
8,  1908,  at  which  time  a  loss  occurred  under 
said  policy.  Your  petitioner  shows  that  on 
the  6th  day  of  December,  1906,  the  said  firm 
of  Jordan  Bros,  was  dissolved,  and  that  no- 
tices of  dissolution  were  duly  published  in 
the  newspapers  published  in  Columbus,  In 
said  state  and  county,  and  that  your  petition- 
er, by  virtue  of  said  dissolution,  succeeded 
Jordan  Bros,  and  became  the  sole  and  exclu- 
sive owner  of  the  property  heretofore  owned 
by  Jordan  Bros.,  located  in  the  storehouse 
heretofore  described, 

"Your  petitioner  shows,  further,  that  on  the 
19th  day  of  November,  1907,  he  was  the  sole 
and  exclusive  owner  of  the  property  covered 
by  policy  12,748,  issued  by  defendant,  and 
that  the  said  defendant,  at  the  time  of  the 
issuance  of  said  policy,  well  knew  that  the 
said  firm  of  Jordan  Bros,  had  been  dissolved, 
and  your  petitioner  had  succeeded  it,  and 
that  the  making  of  the  said  policy  payable 
to  Jordan  Bros.,  instead  of  B.  B.  Jordan,  was 
caused  through  a  clerical  error  or  inadvert- 
ence or  mistake  on  the  part  of  defendant, 
through  its  agent,  and  through  no  fault  of 
petitioner.  That  on  the  19th  day  of  Novem- 
ber, 1907,  in  consideration  of  the  payment  by 
the  said  B.  B.  Jordan  to  the  defendant  of 
the  sum  of  seven  and  75/100  dollars  as  pre- 
mium paid  to  defendant,  defendant  did  issue 
its  certain  policy  of  insurance  in  writing,  in- 1 
suring  said  property  above  mentioned  against 
loss  or  damage  to  petitioner  by  fire  from  the 
19th  day  of  November,  1907,  at  noon,  to  the 
19th  day  of  November,  1908,  at  noon,  a  copy 
of  which  policy  is  hereto  attached  and  made 
a  part  hereof,  marked  'Exhibit  A,'  and  to 
which  leave  of  reference  is  prayed.  That  on 
the  8th  day  of  February,  1908,  said  stock  of 
goods  above  described  in  said  policy  of  insur- 
ance was  destroyed  by  fire,  without  the  fault 
of  your  petitioner,  and  the  loss  to  your  peti- 
tioner occasioned  thereby  was  the  sum  of  five 
hundred  and  no/100  dollars,  said  insurance 
policy  covering  said  stock  and  loss  to  the 
amount  of  five  hundred  and  no/100  dollars. 

**P€tltioner  gave  to  the  defendant  immedi- 
ate notice  of  loss,  and  otherwise  performed 
all  of  the  duties  imposed  upon  him  by  the 
terms  of  said  policy.  Petitioner,  within  the 
time  prescribed  by  said  policy,  made  demand 
upon  defendant  for  the  amount  due  upon  said 
policy,  and,  although  said  defendant  had 
agreed  and  undertaken  to  pay  such  loss  as 
might  occur  under  said  policy,  the  said  de- 
fendant did  in  writing  deny  any  and  all  lia- 
bility to  your  petitioner  under  said  policy, 
thereby  waiving  proof  of  loss.  Nevertheless 
petitioner  in  good  faith  did  forward  and  fur- 
nish to  defendant  proof  of  loss  within  the 
time  prescribed  in  said  policy,  and  that  the 
said  defendant  still  failed  to  pay  said  amount, 
or  any  part  of  said  loss.     Petitioner  shows 


that  he  has  now  fully  complied  with  all  of 
the  terms  and  conditions  of  the  poUrj  that  it 
was  incumbent  upon  him  to  do;  but  that  the 
said  defendant  wholly  and  totally  falls  and 
refuses  to  comply  with  its  part  of  the  con- 
tract, and  to  pay  your  petitioner  the  loss  sus- 
tained, or  any  part  thereof." 

The  prayers  were:  "(a)  That  said  policy, 
No.  12,748,  issued  by  defendant,  be  reformed, 
and  the  mistake  of  inserting  Jordan  Bros,  be 
corrected,  and  the  name  B.  B.  Jordan  be  In- 
serted as  the  assured,  so  that  the  policy  shall 
read,  'does  insure  B.  B.  Jordan,'  instead  of 
•does  Insure  Jordan  Bros.*  (b)  That  he  have 
judgment  against  said  defendant  for  the  sum 
of  five  hundred  and  no/100  dollars,  with  in- 
terest thereon  since  the  8th  day  of  April, 
1908,  at  the  rate  of  7  per  cent  per  annum, 
with  costs  of  suit,"  and  for  general  relief. 
A  copy  of  the  policy  was  attached. 

The  substance  of  the  demurrers  was :  That 
no  cause  of  action  was  alleged;  that,  it  ap- 
pearing from  the  petition  that  that  policy 
was  a  renewal  of  a  former  policy  Issued  to 
Jordan  Bros.,  and  no  notice  of  a  change  of 
ownership  in  the  property  Insured  from  Jor- 
dan Bros,  to  B.  B.  Jordan  having  been  al- 
leged to  have  been  given  to  the  defendant, 
the  petition  failed  to  set  up  any  reason  which 
would  authorize  a  reformation  of  the  con- 
tract of  insurance  by  a  change  of  the  par- 
ties; that  no  mutual  mistake  is  alleged;  that 
the  petition  shows  the  plaintlflC  guilty  of 
laches  in  discovering  the  alleged  mistake; 
and  that  the  petition  fails  to  allege  any  oral 
or  written  agreement  to  issue  the  policy  to  B. 
B.  Jordan. 

Charlton  E.  Battle  and  Howell  Hollls,  for 
plaintiff  in  error.  Bowden  &  Goldstein  and 
Carson  &  McCutchen,  for  defendant  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  substance  of  the  petition  is 
that  the  plaintiff  orally  applied  to  the  proper 
agent  of  the  defendant  for  a  policy  of  insur- 
ance on  his  stock  of  merchandise  indemnify- 
ing him  against  loss  by  fire,  and  the  defend- 
ant's agent  orally  agreed  to  issue  to  him  the 
policy  applied  for,  but  by  the  inadvertence 
of  the  agent  in  preparing  the  policy  the  name 
of  the  late  firm  of  Jordan  Bros,  was  sub- 
stituted for  that  of  the  plaintiff.  The  mer- 
chandise of  the  plaintiff  was  destroyed  by 
fire  during  the  period  of  time  covered  by 
the  policy,  and  the  plaintiff  seeks  a  refor- 
mation of  the  policy  and  a  judgment  for  the 
loss  sustained  by  fire  according  to  the  terms 
of  the  policy  as  reformed.  It  is  well  settled 
that  a  written  contract  which  misstates  the 
terms  of  an  oral  agreement  on  which  It  is 
founded  may  be  reformed.  The  agent's  inad- 
vertent substitution  of  Jordan  Bros,  for 'the 
insured  under  the  circumstances  alleged  in 
the  petition,  and  the  plaintiflTs  acceptance  of 
the  policy  in  reliance  on  the  agent  to  issue 
it  according  to  his  engagement,  make  a  case 
of  mutual  mibUike  relievable  in  equity     Ger- 
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man  Fire  Insurance  Co.  v.  Gueck,  130  III. 
345,  23  N.  E.  112,  6  L.  R.  A.  835;  Cook  v. 
Westchester  Fire  Ins.  Co.,  60  Neb.  127,  82 
N.  W.  315 ;  •  Jamison  v.  State  Ins.  Co..  85 
lowa,  229,  52  N.  W.  185;  Taylor  v.  Glens 
Falls  Fire  Ins.  Co.,  44  Fla.  273,  32  South. 
887. 

The  mistake  in  the  policy  was  not  dis- 
covered until  after  the  fire  which  occurred 
a  little  less  than  three  months  after  the 
];>olicy  was  issued.  It  Is  contended  that  the 
plaintiff's  failure  to  inspect  the  policy,  which 
was  in  his  possession  for  nearly  three 
months,  amounts  to  such  laches  and  negli- 
gence on  his  part  as  to  preclude  any  right 
of  reformation  of  the  policy.  The  trend  of 
authority  is  that  a  mere  failure  of  the  in- 
sured to  read  his  policy  does  not  amount  to 
such  laches  as  will  debar  him  from  having 
such  policy  reformed  for  mistake  therein.  | 
Fltchner  v.  Fidelity  Mutual  Fire  Ins.  Ass*n,  j 
103  Iowa,  276,  72  N.  W.  530 ;  Taylor  v.  Glens  | 
Falls  B^re  Ins.  Ca,  supra ;  Phoenix  Ins.  Co. ; 
V.  Gumee,  1  Paige  (N.  Y.)  278.  19  Am.  Dec.  | 
431.  A  policy  of  insurance  is  issued  by  the ! 
Insurer  and  signed  by  him  or  his  agent.  It 
Is  not  contemplated  that  the  insured  shall 
sign  it  In  the  insurer's  promise  to  deliver 
an  accurate  i)olicy,  according  to  his  oral 
agreement  with  the  Insured,  the  insured  has 
a  just  expectation  that  there  will  be  no  de- 
signed variance.  A  man  should  not  be  per- 
mitted for  his  pecuniary  advantage  to  impute 
it  to  another  as  gross  negligence  that  the 
other  trusted  to  his  fidelity  to  his  promise. 
Palmer  v.  Hartford  Fire  Ins.  Co.,  54  Conn. 
488,  9  Atl.  248.  The  case  is  quite  different 
from  those  Instances  where  a  man,  who  has 
negligently  signed  a  contract,  endeavors  to 
be  relieved  of  its  obligation  by  setting  up 
his  own  negligence.  The  fact  that  the  policy 
as  actually  made  out  was  in  the  plaintiff's 
hands  for  nearly  three  months,  and  until 
after  the  fire  occurred,  is  a  circumstance  to 
be  weighed  by  the  Jury  as  bearing  on  the 
truth  of  the  allegation  that  the  policy  did  not 
pursue  the  oral  contract.  But,  as  was  said 
In  Bid  well  v.  Astor  Ins.  Co.,  16  N.  Y.  266: 
"There  is  no  rule  of  law  which  fixes  the  peri- 
od within  which  a  man  may  discover  that  a 
writing  does  not  express  the  contract  which 
he  supposed  it  to  contain,  and  which  bars 
him  of  relief  for  delay  in  asserting  his 
rights,  short  of  the  period  fixed  by  the  stat- 
ute of  limitations." 

We  are  cited  to  the  case  of  Thomson  v. 
Southern  Mutual  Ins.  Co.,  90  Ga.  78,  15  S.  E. 
85?,  as  authority  for  the  proposition  that  the 
plaintiff  was  guilty  of  such  gross  laches  in 
discovering  the  mistake  In  the  policy  that 
he  is  not  entitled  to  the  equitable  relief  of 
reformation.  In  that  case  it  appeared  that  a 
policy  of  insurance  on  a   dwelling  house, 


with  a  vacancy  clause  in  it  of  80  days,  had 
been  renewed  for  several  years  from  year 
to  year  under  a  general  request  made  by  the 
insured  of  the  agent  of  the  .insurance  com- 
pany, each  renewal  having  been  made  by  the 
delivery  of  a  receipt  for  the  premium  with- 
out the  issuance  of  a  new  policy,  and  the 
agent,  acting  on  the  same  general  request, 
having  In  the  last  transaction  discontinued 
this  mode  of  renewal,  the  company  in  the 
meantime  having  adopted  a  new  form  of 
policy,  with  a  vacancy  clause  limited  to  10 
days;  and  it  was  held  that  it  was  not  a 
fraud  against  the  insured,  against  which 
equity  will  relieve,  that  the  agent,  without 
giving  any  notice  to  the  insured,  delivered 
to  him  a  policy  in  the  new  form,  without 
informing  him  of  the  change,  this  policy 
having  been  thereafter  retained  by  the  in- 
sured for  four  months  without  reading  it, 
and  he  never  having  read  it  until  after  the 
destruction  of  the  premises  by  fire.  In  that 
case  there  was  no  pretense  that  there  was 
any  mutual  mistake  as  to  forms  or  contents 
of  the  policy,  but  the  holder  of  the  policy 
sought  to  reform  it  into  one  like  the  com- 
pany had  previously  issued  to  him,  basing 
his  right  to  relief  upon  an  Inference  of  fraud 
from  the  pleaded  facts.  The  court  ruled 
that.  Inasmuch  as  the  means  of  preventing 
a  false  inference  was  within  the  hands  of 
the  holder  of  the  policy,  he  ought  to  have 
used  them,  and  that  the  facts  alleged  did 
not  make  a  case  of  fraud  relievable  in  equity. 

In  all  other  respects  the  petition  set  forth 
a  cause  of  action,  and  the  demurrer  was 
properly  overruled. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(IM  Gfl.  ff73) 
SCOTTISH  UNION  &  NATIONAL  INS.  CO. 
OF   LONDON,  ENGLAND,   v.  JORDAN. 

(Supreme  Court  of  Georgia.     June  23,   1910.) 

(SyllabuB  by  the  Court.) 

Reformation  op  Insurance  Policy. 

This  case  is  controlled  by  the  decision  in 
Niagara  lire  Insurance  Company  v.  Jordan 
(this  day  delivered)  68  S.  Ew  611. 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Action  by  B.  B.  Jordan  against  the  Scot- 
tish Union  &  National  Insurance  Company 
of  London,  England.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Charlton  E.  Battle  and  Hoveell  Hollis,  for 
plaintiff  in  error.  Carson  &  McCutchen  and 
Bowden  &  Goldstein,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(134  Ga.  nS) 

KLASSING  et  al.  ▼.  PAVLOSKI. 
(Supreme  Court   of  Georgia.     July  14,   1910.) 

(Syllalius  by  the  Court,) 

1.  TaovEa  and  Co^vebsion  (§  G7*)— Instruc- 
tions. 

The  plaintiff  brought  an  action  of  trover  to 
recover  an  iron  safe  and  other  personalty.  Up- 
on the  trial  there  was  evidence  tending  to  show 
that  the  plaintiff  owned  the  property  sued  for 
about  eight  years  prior  to  the  filing  of  the  suit, 
at  which  time  he  left  the  property  in  the  pos- 
session of  one  of  the  defendants,  and  that  this 
defendant  held  for  the  plaintiff  a  i>ortion  of 
such  property,  without  claiming  any  title  there- 
to, until  about  six  months  before  the  suit  was 
filed,  when  such  defendant  made  a  sale  of  a 
part  thereof  and  converted  it  to  her  own  use. 
neldt  where  there  was  evidence  tending  to 
show  what  was,  several  years  prior  to  the  con- 
version, the  value  of  some  of  tne  property  sold 
and  converted  about  six  months  prior  to  the 
filing  of  the  suit,  and  the  evidence  did  not  show 
that  it  was  of  equal  or  greater  value  between 
the  time  of  the  conversion  and  the  time  of  the 
trial,  it  was  error  upon  the  trial  of  the  suit, 
wherein  the  plaintiff  elected  to  take  a  money 
verdict,  for  the  court  to  charge  the  jury  that  if 
the  plaintiff  was  entitled  to  recover  any  of  the 
property  sued  for,  he  was  entitled  "to  recover 
the  highest  proven  value  of  this  property,  under 
the  evidence  in  this  case" ;  it  not  appearing 
that  the  court  instructed  the  jury  that  the  high- 
est proven  value  recoverable  by  the  plaintiff 
was  such  value  between  the  time  of  the  conver- 
sion and  the  date  of  the  trial.  Such  charge  was 
liable  to  mislead  the  juiy  into  the  belief  that 
they  were  authorized  to  find  the  highest  value 
shown  by  the  evidence  to  exist  prior  to  the  con- 
version. 

[Bid.  Note.— For  other  cases,  see  Trover  and 
Convei-sion,  Cent.  t>ig.  §{  295-303;  Dec.  Dig. 
§  67.*] 

2.  Review  on  Appeai.. 

The  other  charge  complained  of  was  not  er- 
ror requiring  a  new  trial  for  any  reason  assigned. 

3.~PLEADiNa  (i  433*)— Defects  and  Objeo- 
TiONS— Petition— Aider  by  Vebdict. 
Where  the  plaintiff,  in  an  action  of  trover, 
in  his  petition  asserts  that  the  defendants  are 
in  possession  of  certain  personalty  of  a  named 
value,  and  refuse  to  deliver  it  to  the  plaintiff, 
or  to  pay  him  the  profits  thereof,  and  in  an  af- 
fidavit to  obtain  bail  he  states  that  "he  does 
verily  and  bona  fide  claim  said  personal  prop- 
erty, and  there  is  no  demurrer  to  said  peti- 
tion, or  other  objection  during  the  trial,  on  the 
ground  Uiat  the  petition  fails  to  assert  title  in 
the  plaintiff,  or  other  right  to  recover,  and  de- 
fendants, in  answering,  assert  title  to  such  of 
the  property  sued  for  as  they  are  in  possession 
of,  such  failure  of  the  plaintiff  to  assert  in  his 
petition  title  to  the  property,  or  other  ri^ht 
to  recover,  furnishes  no  reason  for  setting  aside 
a  verdict  in  favor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Sfi  1451-1477;    Dec.  Dig.  S  433.*] 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Frank  Pavloski  against  Henriet- 
ta Klassing  and  others.  Judgment  for  plaln- 
tifl,  and  defendants  bring  error.    Reversed. 

Denny  &  Harris  and  Dean  &  Dean,  for 
plaintiffs  in  error.  F.  W.  Copeland  and  Hal 
Wright,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


"  (5a.  App.  M) 
TIPTON  V.    STATE,     (No.   2,674.) 
(Court  of  Appeals  of  Georgia.     July  19,  1910.) 

(SyllahttM  by  the  Court.) 

h  Homicide  (S  340*)— Wbit  op  Erbob— Re- 
view—II  aumless  Bkkob— Instbuctions. 
The  assignments  of  error  as  to  the  court's 
Instructions  upon  the  subject  of  assault  with 
Intent  to  murder  are  immaterial,  because  they 
were  not  harmful  to  the  defendant,  as  is  a|>- 
parent  from  the  fact  that  the  jury  found  the 
defendant  guilty  merely  of  shooting  at  another. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $|  715-720;  Dec  Dig.  §  340.*] 

2.  Homicide   (§   309*)— Instbuctions— GBAns 
OB  Deobeb  of  Offense. 

That  the  judge  casually  referred  to  in  vol- 
nntaiT  manslaughter  as  one  of  the  species  in- 
cluded within  the  general  term  "manslaugbt<*r" 
affords  no  ground  for  reversal,  in  view  of  the 
fact  that  no  reference  whatever  was  made  to 
the  subject  of  involuntary  manslaughter  in  di- 
recting the  attention  of  the  jury  to  the  applica- 
bility of  the  facts  as  they  might  find  tbem  to  the 
law. 

_[E5d.   Note.— For   other   cases,    see    Homicide, 
Cent.  Dig.  SI  649-656 ;   Dec  Dig.  S  300.*J 

8.  COBBECT  CHABOE. 

The  defendant's  defense  of  justification  was 
fairly  presented  to  the  jury. 

4.  Review  on  Appeal. 

While  some  minor  errors  appear  in  the  rec- 
ord, none  of  them  could  have  prejudiced  the 
rights  of  the  defendant.  Viewing  the  record  as 
<a  whole,  the  defendant  had  a  fair  and  legal  trial, 
and  no  reason  appears  why  the  case  should 
again  be  tried. 

Error  from  Superior  Court,  Walker  Coun- 
ty;  Jno.  W.  Maddox,  Judge. 

Charles  Tipton  was  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

J.  E.  Rosser,  F.  W.  Copeland,  Earl  Jack- 
son, and  W.  M.  Henry,  for  plaintiff  in  error. 
Jno.  W.  Bale,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.     Judgment  affirmed. 


(8  Oa.  App.  77) 
HILL  V.  STATE.     (No.  2,405.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(SyUahus  by  the  Court.) 

1.  Abbest  ({  66*)— On  Cbiminal  Chabqes— 
Authobitt  Undeb  Wabbant— Pebson  As- 
sisting Officeb. 

An  officer  charged  with  the  execution  of 
process  may  deputize  another  person  to  serve 
process  within  his  presence,  and  the  arrest  will 
be  legal  if  made  in  the  presence  of  the  officer 
to  whom  the  warrant  is  directed,  although  the 
latter  may  be  in  possession  of  the  warrant  it- 
self, and  although  the  party  making  the  arrest 
would  not  ordinarily  be  authorized  to  execute 
the  warrant 

[Ed.  Note.—For  other  cases,  see  Arrest,  Cent 
Dig.  §§  166-169;    Dea  Dig.  S  65.*] 

2.  Cbiminal  Law  (|§  398,  S94*)— Scope  of 
Power  of  Pebson  Ekecutino. 

As  a  possessory  warrant  not  only  directs 
the  arrest  of  the  defendant,  bat  is  also  the 
seizure  of  the  property  specified  in  the  warrant 
one  who  is  lawfully  engaged  in  executing  a 
possessory  warrant  diivcting  the  seizure  of  a 
pistol,  is  authorized  to  seize  the  property  there- 
in described ;    and,   if  such   seizure   results  io 
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the  disi.'Io£!ure  of  the  pistol,  which  was  thereto- 
fore concealed  upon  the  person  of  the  defend- 
ant, tKie  evidence  of  that  fact  is  not  inadmissi- 
ble upon  the  ground  that  the  defendant  has 
Leen  compelled  to  criminate  himself,  or  upon 
the  ground  that  the  evidence  of  the  defendant's 
?uilt  was  obtained  by  illegal  seizure  and  search 
of  his  person. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  871-87G ;  Dec.  Dig.  §f  393,  304.*] 

Brror  from  Superior  Court,  Marlon  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Ike  Hill  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

W.  D.  Crawford,  for  plalntifp  In  error. 
Geo.  C.  Palmer,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(8  Ga.  App.  92) 

CLARY  V.  STATE.     (No.  2,682.) 
(Court  of  Appeals  of  Georgia.    July  10,  1910.) 

(Syllabus  by  the  Court.) 

1.  Jury  (§  90*)— Competency  of  Juror— Re- 
lationship TO  Accused. 

The  court  did  not  err  in  overruling  the 
objection  to  the  juror  who  was  challenged  on  ac- 
count of  relationship.  If  the  juror's  great-grand- 
mother and  the  great-grandfather  of  the  father 
of  the  accused  were  brother  and  sister,  the  rela- 
tionship was  not  within  the  ninth  degree.  See 
2  Blackstone's  Commentaries,  207;  Smith  v. 
State.  2  Ga.  App.  576,  59  S.  E.  311;  Ledford 
V.  State,  75  Ga.  857. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  413,  414;    Dec  Dig.  §  90.*  J 


2.  Criminal  Law  (§8  449,  481*)  —  Opinion 
Evidence— Expert  Witnesses— Qualifica- 
tions—Question  FOR  Court  or  Jury. 

It  is  not  en-or  to  allow  even  a  nonexpert 
witness  to  give  his  opinion ;  the  witness  having 
fully  stated  the  facts  upon  which  the  opinion 
was  based.  The  probative  value  of  the  opinion 
is  for  the  jury.  Whether  a  particular  witness 
has  such  learning  and  experience  in  a  particular 
art,  scieuce,  or  profession  as  to  be  designated 
as  an  expert,  or  such  as  to  entitle  him  to  be 
deemed  prima  facie  an  expert,  is  a  matter  ad- 
dressed to  the  sound  -  discretion  of  the  court ; 
and  this  discretion  will  not  be  controlled,  except 
where  it  is  manifestly  abused.  Whether  the 
learning,  skill,  and  experience  of  a  particular 
witness  really  entitles  his  testimony  to  be  con- 
sidered as  that  of  an  expert  is  at  last  to  be  de- 
termined by  the  jury. 

[Ed.  Note.— i<'or  other  cases,  see  Criminal  Law, 
Cent.   Dig.  §§  1034,   1070;    Dec  Dig.  §§  449, 

3.  Criminal  Law  (S  730*)  —  ABOuifBNT  of 

COUNSEIr-ACTlON    OF    COURT. 

The  court  having  rebuked  the  counsel  for 
stating  in  his  argument  to  the  jury  that,  if  the 
defendant  was  disposed  to  be  honest  and  fair, 
he  would  have  remunerated  the  prosecutor  for 
the  loss  of  his  horse,  and  in  connection  there- 
with having  instructed  the  jury  that  they  should 
not  consider  anything  outside  of  the  testimony, 
said  by  either  of  the  counsel,  and  having  direct- 
ed the  counsel  to  confine  themselves  to  the  law 
and  the  evidence,  it  was  not  error  to  overrule 
the  motion  for  a  mistrial. 

[E3d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1693 ;   Dec.  Dig.  S  730.*] 

4.  Chabob   Not  Prejudioial. 

The  charge  of  the  court  to  which  exception 
is  taken  affords  the  plaintiff  in  error  no  just 


grounds  for  complaint.  To  require  the  jury  to 
be  satisfied  to  a  moral  And  reasonable  certainty 
that  the  defendant  willfully  drove  the  horse 
faster  or  a  greater  distance  than  he  was  able  to 
go  was  not  only  in  accord  with  the  language 
of  the  statute,  but  was  also  more  favorable  to 
the  accused  than  if  the  word  **willful"  had  been 
omitted,  because,  by  the  use  of  this  word,  the 
jury  was  impliedly  told  that  if  the  driving  was 
unintentional,  or  merely  negligent,  the  accused 
should  not  be  convicted. 

Error  from  Superior  Court,  Wayne  Coun- 
ty;  C.  B.  Conyers,  Judge. 

L.  M.  Clary  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Jas.  R.  Thomas,  for  plaintiff  in  error.  J. 
H.  Thomas,  Sol.  Gen.,  Robt  L.  Bennett,  and 
Jus.  W.  Poppell,  for  the  State. 

RU'SSELL,  J.    Judgment  affirmed. 


(8  Oa.  App.  84) 
DENTON  V.  McMillan.     (No.  2,470.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  by  the  Court.) 

Process  (§  152*)  —  Clerical  Mistake  — Ef- 
fect. 

Suit  was  brought  against  a  firm  and  the 
individual  members  composing  the  firm.  In  the 
petition  the  firm*s  name  was  correctly  stated, 
as  well  as  the  correct  names  of  the  individual 
members.  The  process  directed  to  one  of  the 
individual  members  incorrectly  gave  the  initial 
of  his  middle  name.  The  judgment  followed 
the  process  in  this  respect,  but  the  execution 
issued  thereon  stated  the  correct  initial.  Held, 
that  the  clerical  misnomer  did  not  invalidate 
the  process  or  judgment,  and  was  amendable. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec 
Dig.  {  152.*] 

Error  from  City  Court  of  Hazelhurst;  J. 
C.  Bennett,  Judge. 

Action  by  A.  L.  McMillan  against.  J.  M. 
Denton  and  others.  Judgment  for  plaintiff, 
and  on  levy  of  execution  J.  M.  Denton  filed 
an  affidavit  of  Illegality.  Judgment  against 
the  affidavit,  and  said  defendant  excepted. 
Affirmed. 

McMillan  brought  suit  against  Denton, 
Pittman  &  Co.,  a  firm  composed  of  J.  if.  Den- 
ton, W.  R.  Pittman,  and  J.  D.  Pittman.  The 
suit  was  against  the  firm  and  against  the  In- 
dividual members  thereof.  The  allegations 
of  the  petition  show  that  suit  was  against  J. 
M,  Denton,  spedflcally  naming  him  as  a 
member  of  the  firm.  Process  issued  against 
the  firm  and  the  individual  members  named ; 
but  the  process  as  to  the  defendant,  J.  M, 
Denton,  was  directed  to  J.  H,  Denton,  and 
personal  service  was  made  upon  J.  M,  Den- 
ton. No  defense  was  filed,  and  judgment  was 
duly  rendered  against  the  firm  and  the  In- 
dividual members  served.  The  Judgment 
against  the  defendant  Denton  named  him  J. 
E.  Denton  Instead  of  J.  M.  Denton.  On  this 
judgment  an  execution  was  Issued  against 
Denton,  Pittman  &  Co.,  and  J.  M.  Denton,  W. 
R.  Pittman,  and  J.  D.  Pittman,  and  was  le^- 
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led  on  certain  land  described  as  tbe  property 
of  J.  M.  Denton.  J.  ^  Denton  filed  an  affi- 
davit of  ill^ality,  on  the  ground  that  there 
was  no  process  against  Mm  and  no  valid 
judgment  against  him,  because  of  the  mis- 
nomer in  the  Initial  of  his  middle  name  in 
the  process  and  judgment.  On  the  trial  of 
the  illegality  J.  M.  Denton  testified  that  his 
correct  name  was  J.  M.  Denton ;  that  he  had 
never  been  known  as  J.  H,  Denton;  that  he 
was  the  member  of  the  firm  of  Denton,  Pitt- 
man  &  Oo.,  who  had  been  sued  and  personally 
served  with  the  process.  The  plaintiff  !n 
execution,  at  the  conclusion  of  the  evidence, 
presented  to  the  court  a  written  motion  to 
reform  and  amend  the  judgment  by  Inserting 
therein  the  correct  Initial  of  the  middle 
name  of  the  defendant  Defendant  demur- 
red to  the  motion.  The  court  overruled  the 
demurrer  and  allowed  the  amendment,  and 
the  defendant  excepted.  The  judge,  without 
a  jury,  found  against  the  affidavit  of  illegal- 
ity, and  the  defendant  excepted. 

King  &  Dell  and  W.  W.  Bennett,  for  plain- 
tiff in  error.  Price  &  Grant,  for  defendant  in 
error. 

HILU  0.  J.  The  court  properly  allowed 
the  amendment  of  the  judgment  It  was 
dearly  a  mere  clerical  error,  and  amendable. 
Even  without  the  amendment,  the  process 
and  judgment  were  valid.  The  law  does  not 
regard  the  middle  name  or  initial  of  the  mid- 
dle name  material,  unless  there  are  two  per- 
sons of  the  same  name.  Kelly  v.  Fudge,  2  Ga. 
App.  759,  59  S.  E.  19 ;  Hicks  v.  Riley,  83  Ga. 
332,  9  S.  E.  771.  Here  the  defendant  remov- 
ed all  doubt  of  any  mistake  as  to  the  identity 
of  the  person  who  was  sued  as  a  member  of 
the  firm  of  Denton,  Plttman  &  Co.,  Jby  stat- 
ing that  he  was  the  member  of  the  firm  and 
he  had  been  served  personally  with  process. 
He  had  no  doubt  that  he  was  the  person 
sued,  and  must  have  regarded  the  Incorrect 
giving  of  the  initial  of  his  middle  name  as  a 
simple  clerical  error.  In  addition  to  his 
knowledge,  he  was  so  informed  by  the  copy 
of  the  petition  served  on  him.  The  misno- 
mer did  not  mislead  him,  deprived  him  of  no 
right,  and  resulted  in  no  possible  injury  te 
him. 

Judgment  affirmed. 

(8  Ga.  App.  119) 

LAMPLBY  V.  STATE.    (No.  2,741.) 
(CJourt  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  by  the  Court.) 

Review  on  Appeal. 

No  error  of  law  is  complained  of.  The  evi- 
dence, although  circumstantial,  points  clearly  to 
the  defendant's  ^ilt.  and  excludes  every  rea- 
sonable hypothesis  of  his  innocence. 

Error  from  Superior  CJourt,  Terrell  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Kid  Lampley  was  convicted  of  crime,  and 
brings  error.     Affirmed. 


W.  H.  Gurr,  for  plaintiff  In  error.  J.  A. 
Laing,  Sol.  Gen.,  and  R.  R.  Arnold,  for  tlie 
Stata 

HILL,  C.  J.    Judgment  affirmed. 


(8  Gft.  App.  117) 
HEAD  T.   STATE.     (No.  2,715.) 
(Court  of  Appeals  of  Georgia.     July  25,  1910.) 

(Syllabus  by  the  Court,) 

Review  on  Appeal. 

The  criticisms  made  as  to  excerpts  from 
the  charge,  when  considered  in  connection  with 
the  entire  charge,  contain  no  substantial  merit 
No  error  of  law  was  committed  on  the  trial, 
and  the  evidence  clearly  and  fully  supports  the 
verdict. 

Error  from  City  Court  of  Monticello;  A. 
S.  Thurman,  Judge. 

Frazier  Head  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

A.  Y.  Clement,  for  plaintiflP  in  error.  Greene 
F.  Johnson,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  aflirmed. 


i     (8  G*.  App.  US) 
MOORE  V.  STATE.     (No.  2,542.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  by  the  Court,) 

Verdict    Not    Supported    by    Evidence  — 
Adultery. 

The  evidence  was  insufficient  to  authorize 
the  conviction  of  .the  defendant,  and  a  new  trial 
should  have  been  granted.  The  decision  is  con- 
trolled by  the  ruling  in  Thompson  v.  State,  5 
Ga.  App.  7,  62  S.  E.  571,  and  Winkles  v. 
State,  4  Ga.  App.  559  (2),  61  S.  E.  112S. 

Error  from  City  Court  of  Oarrollton ;  Jas. 
Beall,  Judge. 

J.  A.  Moore  was  convicted  of  crime,  and 
he  brings  error.    Reversed. 

« 

S.  Holderness,  J.  O.  Newell,  and  Edgar 
Watkins,  for  plaintiff  in  error.  0.  E.  Roop, 
Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(8  CtaL  App.  87) 
CUNNINGHAM  v.  STROM.     (No.  2,553.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  by  the  Court, 

Appeal  and  Error   ({  639*) — iNSUFnciSNT 
Proof  of  Evidence— Affirmance. 

This  case  is  here  on  a  direct  bill  of  excep- 
tions, in  which  the  only  valid  assignment  of 
error  is  that  the  finding  of  the  court,  without 
the  intervention  «of  a  jury,  is  without  any  evi- 
dence to  support  it.  No  proper  brief  of  the 
written  and  oral  evidence  is  in  the  bill  of  excep- 
tions, or  made  a  part  of  the  record.  What  pur- 
ports to  be  a  brief  is  all  the  evidence  in  extenso, 
both  material  and  immaterial,  and  also  all  the 
testimony  which  the  court  excluded  from  evi- 
dence; and  as  the  only  questions  made  depend 
upon  a  consideration  of  the  evidence,  the  jud9> 
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ment  of  the  lower  court  must  be  affirmed.  Civ. 
Code,  iS  5528,  5529;  Wheeler  y.  Albany  & 
Northern  R.  Co.,  6  Ga.  Am>.  270,  04  S.  Bt. 
1114 ;  Huntley  y.  Nixon,  6  Ga.  App.  46,  64  S. 
E.  2rr9,  and  cases  cited. 

[£jd.  Note.— For  other  cases,  see  Appeal  and 
Ihror,  Gent  Dig.  |  2787;  Dec  Dig.  |  630.*] 

Error  from  City  Court  of  Cordele;  B.  F. 
Strozler,  Judge. 

Action  between  S.  E.  Cunningham  and  W. 
W.  Strom.  BYom  the  Judgment,  Cunningham 
brings  error.    Affirmed. 

M.  E.  Land  and  Sbipp  &  Sbeppard,  for 
plaintiff  in  error.  Walter  F.  Hall,  for  de- 
fendant In  error. 

HILL,  0.  J.    Judgment  affirmed. 


B.  B.  LOWE  CO.  y.  CUNDBLL  LUMBER  CO. 

(No.  2.579.) 

{Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(8yllahu9  hy  the  Court.) 

Rbvixw  on  Appxai*. 

No  error  of  law  is  complained  of,  and  no 
question  of  law  is  made  by  the  record.  The 
issues  inyolved  only  questions  of  fact,  and  the 
eyidenoe  fully  supports  the  yerdict. 

Error  from  CHty  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  between  the  E.  E.  Lowe  Company 
and  the  Oundell  Lumber  Company.  From 
the  judgment,  the  Lumber  Company  brings 
error.    Affirmed. 

Sharp  &  Sharp,  for  plaintiff  in  error. 
Dean  Se  Dean,  for  defendant  In  error. 

HILL,   C.   J.    Judgment  affirmed. 


(8  Ga.  App.  81) 

LOUISVILLE  &  N.  R.  CO.  et  al.  y.  PFERD- 
MBNGES.  PREYER  &  OO.    (No.  2,463.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Election  of  Remedies  (S  12*)~Actioi«  in 
Tort— DiSMissAX/— Want  of  Jubisdicton->- 
Effect.     . 

Where  the  assignee  of  a  bill  of  lading  has 
the  option  to  sue  the  carrier  either  in  tort  or  for 
a  breach  of  the  contract,  and  elects  the  former 
remedy,  and  the  case  is  dismissed  for  want  of 
Jurisdiction,  the  election  to  proceed  in  tort  does 
not  prevent  a  subsequent  suit  on  the  contract. 
[E^.  Note.~For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  §  15 ;  Dec.  Dig.  {  12.*] 

2.  Cabriers  (I  59*)— Bill  of  Lading — Nego- 
tiability—Bona  Fide  Holder— Recitals— 

CONCLUSiyRNESS. 

The  recitals  contained  in  a  bill  of  lading  as 
to  the  delivery  of  the  goods,  and  their  quality, 
quantity,  or  condition,  are  binding  upon  the 
carrier,  when  the  bill  of  lading  was  intended  to 
be  negotiated,  and  Is  held  by  a  bona  fide  trans- 
feree for  value. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  §§  170-178;    Dec.  Dig.  §  59.*] 


Error  from  Oty  Court  of  Washington; 
Wm.  Wynne^  Judge. 

Action  by  Pferdmenges,  Preyer  &  Co. 
against  the  Loulsyille  &  NashylUe  Railroad 
Company  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Afflnned. 

This  was  a  suit  to  recoyer  damages  for  a 
breach  of  contract  of  carriage,  based  on  the 
following  state  of  facts:  The  railroad  com- 
pany Issued  to  the  Washington  Cotton  Com- 
pany, In  Wilkes  county,  Ga.,  Its  bill  of  lad- 
ing, reciting  that  the  company  had  receiyed 
100  bales  of  cotton  to  be  transported  to  Sa- 
yannah,  Ga.,  to  be  dellyered  to  the  order  of 
the  shippers,  notifying  the  plaintiffs,  Pferd- 
menges,  Preyer  &  Co. .  This  bill  of  lading 
was  attached  to  a  draft  for  the  yalue  of 
the  100  bales  of  cotton,  drawn  on  the  plain- 
tiffs at  Sayannah.  Before  the  cotton  was 
received  at  Savannah,  plaintiffs  paid  this 
draft,  secured  the  hill  of  lading,  demanded 
of  the  railroad  company  the  100  bales  of 
cotton,  and  received  only  96  bales.  They 
thereupon  sued  the  railroad  company.  In  the 
city  court  of  Washington,  to  recover  the 
value  of  the  4  bales.  It  was  not  dear  from 
the  allegations  of  the  petition  whether  the 
suit  wa9  in  tort  or  for  breach  of  the  contract 
of  carriiige,  and  the  court,  at  the  instance  of 
the  defendant,  required  an  election,  and 
plaintiffs  elected  to  proceed  in  tort  for  a 
conversion.  The  evidence  did  not  affirma- 
tively show  any  tort  in  Wilkes  county,  but 
did  show  that  the  conversion,  if  anywhere, 
was  in  Chatham  county,  and,  in  order  to 
avoid  a  dismissal  for  want  of  jurisdiction, 
the  plaintiffs  voluntarily  dismissed  the  suit 
The  present  suit  for  a  breacn  of  the  contract 
was  then  instituted  by  the  plaintiffs,  who 
had  become  the  owners  of  the  cotton  by  pay- 
ing the  draft  The  defendant  set  up  the  pro- 
ceedings in  the  former  suit  in  a  plea  to  the 
Jurisdiction,  contending  that  an  election  had 
been  properly  required  and  that  the  plain- 
tiffs were  conclusively  bound  by  the  election 
they  had  made.  The  court  sustained  a  de- 
murrer to  the  plea  to  the  jurisdiction,  and 
the  defendant  excepted.  The  defendant  filed 
a  plea  seeking  to  contradict  the  recitals 
contained  in  the  bill  of  lading  as  to  the  num- 
ber of  bales  of  cotton  that  had  been  deliv- 
ered to  the  railroad.  The  plea  was  stricken, 
because  It  was  an  effort  to  contradict  the  bill 
of  lading  in  the  hands  of  a  bona  fide  trans- 
feree for  value.    The  defendant  excepted. 

Jos.  B.  &  Bryan  Oumming  and  W.  A.  Sla- 
ton,  for  plaintiff  in  error.  Saml.  H.  Sibley, 
for  defendants  in  error. 

HILL,  G.  J.  1.  The  demurrer  to  the  plea 
to  the  Jurisdiction  was  properly  sustained. 
The  question  of  Jurisdiction  Is  usually  deter- 
mined by  the  allegations  of  the  petition. 
The  suit  in  this  case  was  based  on  a  con- 
tract mnde  in  Wilkes  county,  and  the  coibrt 
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had  jtirlsdlctlon,  regardless  of  what  defenses 
the  defendant  may  have  had  to  the  suit 
Civ.  Code  1805,  }  2334;  Central  of  Ga.  Ry. 
Co.  V.  Crapps,  4  Ga.  App.  550,  61  S.  B.  1126. 
If  the  election  made  hy  the  plaintiffs  In  the 
previous  suit  prevented  them  from  suing 
the  railroad  company  on  the  contract,  this 
was  a  matter  that  should  have  heen  made 
by  plea  in  b^,  and  not  to  the  Jurisdiction; 
for,  nnder  the  allegations  of  the  petition  and 
the  law  applicable  thereto,  the  court  certain- 
ly had  Jurisdiction.  Irrespective,  however,  of 
this  reason  for  approving  the  Judgment,  we 
do  not  think  the  facts  as  alleged  in  the  plea 
to  the  Jurisdiction  constituted  any  defense. 
When  the  election  to  proceed  in  tort  was 
made  In  the  previous  case,  and  it  appeared 
that  the  tort  complained  of  was  committed 
In  Cliatham  county,  'it  waa  dear  that  the 
court  in  Wilkes  county  was  without  Juris- 
diction (Brooke  v.  L.  &  N.  R.  Co.,  3  Ga. 
App.  492,  60  S.  E.  218);  and,  as  the  court 
was  without  Jorlsdiction,  the  proceedings 
could  never  amount  to  such  an  election  as 
would  bar  the  plaintiffs  from  bringing  a 
suit  of  which  the  court  did  have  Jurisdiction. 
The  remedy  in  tort  in  that  court  was  no 
remedy  at  all,  and,  of  course,  could  not  i)e 
a  choice  of  inconsistent  remedies.  Board  of 
Education  y.  Day,  128  Ga.  167,  57  S.  E.  359. 
And  after  having  invoked  the  dismissal  of 
the  first  suit,  for  want  of  Jurisdiction,  the 
defendant  company  Is  bound  by  the  propo- 
sition that  the  court  did  not  have  Jurisdic- 
tion of  that  case.  Haber-Blum-Bloch  Hat  Co. 
y.  Friesleben,  5  Ga.  App.  123,  62  S.  E.  712. 

Was  there  any  real  inconsistency  as  to  the 
two  suits?  While  a  cause  of  action  for  a 
breach  of  a  contract  of  carriage  is  legally 
different  from  that  for  a  conversion  of  the 
'goods,  and  while  the  two  causes  of  action 
cannot  be  commingled  in  the  same  suit  (Civ. 
Code  1895,  fi  4944),  sUlI  there  is  no  incon- 
sistency in  the  Substance  of  them.  Both 
suits  in  a  sense,  are  based  on  the  contract 
If  suit  is  brought  against  the  railroad  com- 
pany for  a  conversion  of  goods  which  ft  con- 
tracted to  carry  and  deliver,  and  subsequent- 
ly it  is  discovered  that  there  was  no  conver- 
sion, but  that  the  goods  were  lost  or  destroy- 
ed, there  would  be  no  inconsistency  In  with- 
drawing the  suit  and  subsequently  suing  for 
a  breach  of  the  contract  in  failing  to  carry 
and  deliver.  While  one  may  be  compelled  to 
elect  whether  a  particular  suit  shall  proceed 
as  one  in  tort  or  in  contract,  and  the  facts 
of  that  particular  suit  must  abide  by  the 
election,  it  does  not  follow  that  the  election 
made  In  that  suit  extinguishes  all  other 
remedies.  The  case  of  Kennedy  v.  Manry,  6 
Ga.  App.  816,  66  S.  E.  29,  and  others  of 
like  character  relied  upon  by  the  plaintiff  In 
error,  are  not  In  pqint.  In  those  cases  the 
question  was  as  to  avoiding  a  sale,  or  af- 
firming the  sale  and  suing  for  the  proceeds. 
The  plaintiff  in  such  case  must  either  afllrm 


or  disaffirm;  and,  when  once  the  option  is 
exercised,  it  is  binding  and  conclusive.  The 
doctrine  of  election  is  designed  to  clarify 
the  issue  to  be  tried,  and,  to  accomplish  this 
purpose,  it  prohibits  a  litigant  from  pursuing 
more  than  one  remedy  in  the  main  suit  But 
if  he  selects  the  wrong  remedy*  and  fails,  he 
is  not  there4>y  prevented  from  pursuing  the 
right  remedy  to  a  successful  result 

2.  The  plea  seeking  to  contradict  the  bill 
of  lading  as  to  the  number  of  bales  of  cot- 
ton that  had  been  delivered  to  the  railroad 
company  was  properly  stricken.  The  plain- 
tiffs were  the  assignees  or  transferees  for 
value  of  this  bill  of  lading,  and  had  the  right 
to  sue  on  it  Askew  v.  Sou.  Ry.  Co.,  1  Ga. 
App.  79,  58  S.  E.  242.  While  a  bill  of  lading 
is  in  some  sense  a  receipt  and  open  to  dis- 
pute between  the  parties,  yet,  when  it  is 
intended  for  negotiation,  its  recitals.  In  the 
hands  of  a  bona  fide  transferee  for  value, 
operate  as  estoppels  against  the  carrier.  The 
bill  of  lading  in  this  case  was  Issued  by  the 
railroad  company,  with  the  intent  that  it 
should  be  negotiated.  The  purchasers  of 
the  cotton  bought  on  the  faith  of  the  declara- 
tion of  the  railroad  company  that  it  had 
received  100  bales  of  cotton.  If  this  state- 
ment was  not  true,  the  company  might  have 
some  remedy  against  the  shipper;  but  this 
does  not  relieve  it  from  liability  to  the  as- 
signees of  the  bill  of  lading.  It  is  a  univer- 
sal rule  that  carriers  cannot  contradict  the 
recitals  contained  in  their  biUs  of  lading  as 
to  the  delivery  of  the  goods,  or  their  descrip- 
tion, quantity,  or  condition,  as  against  the 
rights  of  ibona  fide  transferees  for  value. 
Bank  of  Sparta  v.  Butts,  4  Ga.  App.  308,  61 
S.  E.  298;  King  v.  The  Lady  Franklin,  8 
Wall.  325,  19  L.  Ed.  456»  and  cases  in  note. 

Judgment  affirmed. 


(8  Ga.  App.  19) 
BLUMBNPELD  v.   PALMER   HARDWARE 

CO.    (No.  2.441.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Byllahua  hy  the  Court,) 

1.  Frauds,   Statute  op  (|  90*)  —  Salb  of 
Goods—*  *AccKPTANCB  and  Receipt. *• 

Wiiere  one  person  orally  sells  to  another 
merchandise  of  sreater  value  than  $50,  with  the 
understanding  that  it  is  to  be  a  cash  transac- 
tion, and  the  seller,  in  pursuance  to  the  direction 
of  the  purchaser,  weighs  up  the  articles  and 
puts  them  aside  in  a  aesiguated  portion  of  his 
storeroom  or  warehouse,  where  they  are  to  he 
turned  over  to  the  purchaser's  drays,  and  the 
purchaser  refuses  to  send  for  and  pay  for  the 
articles,  held^  that  there  is  no  such  acoeptanoe 
and  receipt  of  the  merchandise  as  is  contemplat- 
ed by  the  seventh  paragraph  of  the  statute  of 
frauds  (Civ.  C>>de  1895,  |  2693).  and  as  to  make 
the  transaction  enforceable  under  the  statute. 

[Ed.  Note.— For  other  case^  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §|  174,  175;  Dec.  Dig.  (  90.*] 

2.  Sales  (8  342*)— Action  fob  Price. 

Even  if.  in  such  a  case,  the  expending  of 
time  and  labor  by  the  seller  In  causing  the  ar> 
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tides  to  be  weighed  and  set  aside  amounted  to 
snch  part  performance  as  to  give  the  seller  any 
rights  against  the  purchaser,  it  was  not  adequ&te 
to  convert  the  transaction  into  an  executed  sale, 
so  as  to  authorize  suit  on  open  account  for  the 
agreed  price  of  the  goods  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  f  949;   Dec.  Dig.  i  342.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  the  Palmer  Hardware  Company 
against  Moses  Blumenfeld.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re 
versed. 

A.  Ii.  Alexander,  for  plaintiff  in  error. 
Wm.  B.  Stephens,  for  defendant  In  error. 

POWELL,  J.  The  Palmer  Hardware  Com- 
pany sued  Blumenfeld  on  an  account  for  the 
purchase  price  of  certain  stove  and  plow  cast- 
ings, amounting  to  $68.41.  The  defendant 
pleaded  the  statute  of  frauds.  The  proof 
showed  that  the  hardware  company  sold  these 
Iron  castings  to  Blumenfeld  at  the  price  of 
75  cents  per  hundred,  and  that  they  were 
to  be  weighed  up  and  set  aside  for  him  In  a 
designated  portion  of  the  plaintiff's  ware- 
house. The  plaintiff  did  cause  the  castings  to 
be  weighed  and  set  aside,  at  an  expense  of 
severai  dollars.  It  was  a  cash  sale.  The 
merchandise  was  to  be  paid  for  at  the  time 
of  delivery.  Either  as  a  matter  of  accommo- 
dation or  because  It  had  agreed  to  do  so  (and 
as  to  this  the  parties  were  in  conflict),  the 
plaintiff  had  the  castings  loaded  on  drays  and 
tendered  them  to  the  defendant,  together  with 
the  bill.  He  rejected  the  articles  and  declined 
to  abide  the  contract 

"•The  acceptance  and  receipt  of  merchan- 
dise of  a  greater  value  than  $50,  under  an 
oral  contract  of  sale,  which  Is  contemplated 
by  Civ.  Code  1895,  fi  2693,  par.  7,  as  relieving 
the  contract  from  the  operation  of  the  stat- 
ute of  frauds,  must  be  such  a  transfer  of  the 
physical  possession  of  the  property  as  places 
the  goods  beyond  the  control  of  the  vendor, 
and  within  the  control  of  the  vendee.'  Ten- 
der and  refusal  to  accept  are  not  sufficient 
to  take  the  case  out  of  the  statute.  Bruns- 
wick Grocery  Co.  v.  Lamar,  116  6a.  1,  42  S. 
B.  366."  Miller  v.  Smith,  6  Ga.  App.  447,  448, 
65  S.  E.  292.  E>Fen  If  ordinarily  the  setting 
aside  of  the  merchandise  in  a  designated  place 
In  the  plaintifTs  warehouse,  after  it  had  been 
Inspected  by  the  defendant,  would  have 
amounted  to  delivery  and  acceptance,  stUl 
no  such  constructive  acceptance  and  delivery 
could  be  implied  in  the  present  case,  because 
the  intention  of  the  parties  was  that  it 
should  be  a  cash  sale;  L  e.,  that  the  goods 
were  not  to  pass  beyond  the  control  of  the 
vendor  into  the  control  of  the  vendee  until 
the  purchase  money  was  paid.  No  waiver  of 
^hls  portion  of  the  contract  can  be  Implied  in 
the  present  case ;  for,  even  in  Its  final  act  of 
tendering  the  castings  on  the  drays,  the  sel- 


ler sent  a  bill  for  collection  of  the  purchase 
price  along  with  the  goods. 

2.  We  deem  it  unnecessary  to  decide  wheth- 
er the  plaintiff's  having  gone  to  the  expense 
of  weighing  up  the  Iron  and  setting  It  aside 
would  amount  to  such  part  performance  of 
th9  contract  as  to  give  the  plaintiff  any  rights 
under  the  transaction ;  for  we  think  It  clear 
that  the  contract  never  thereby  ]:>ecame  exe- 
cuted. The  plaintiff's  suit  was  on  an  open 
account  for  the  purchase  price  of  the  mer- 
chandise, and  not  for  damages  on  account  of 
the  defendant's  breach  of  any  executory  con- 
tract or  for  the  expenses  incurred  by  the 
plaintiff  in  causing  the  articles  to  be  weighed 
up  and  set  aside  at  the  defendant's  request 
On  this  feature,  the  case  falls  within  the 
principle  announced  in  Dilman  v.  Patterson 
Co.,  2  Ga.  App.  213,  58  8.  B.  865. 

Judgment  reversed. 


(8  Ga.  App.  96) 
FAIN  ▼.  CITY  OF  ATLANTA.     (No.  2,692.) 

(Court  of  Appeals  of  Georgia.     July  19,  1910.) 

(Syllabus  hy  the  Covrt,, 

1.  Criminal  IaAW  (8  <552*)— (3ibcumbtantiai« 
e  vioenge—s  u  fticien  oy. 

The  evidence,  being  wholly  circumstantial, 
and  not  inconsistent  with  the  defendant's  inno- 
cence, was  insufBcient  to  authorize  the  defend- 
ant's conviction,  and  for  that  reason  the  cer- 
tiorari should  have  been  sustained,  and  the  judg- 
ment of  the  recorder's  court  set  aside  as  con- 
trary to  law. 

[Ed.  Note.~For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  H  1257,  1259^1262;  Dec  Dig.  | 
552.*] 

2.  Intoxicating  Liquobs  (S  286*)~Iixeoai« 
Sale— Evidence. 

Mere  possession  of  three  gallons  of  com 
whisky  in  half-pint  flasks  kept  in  the  owner's 
dwejiling,  without  any  evidence  of  a  sale  or  an 
attempted  sale  on  the  part  of  the  owner,  is  not 
such  a  circumstance  as  will  authorize  the  con- 
clusion, based  upon  moral  and  legal  certainty, 
that  such  liquor  was  kept  for  the  purpose  of 
sale.  Nor  does  the  fact  that  the  conduct  of 
two  persons  engaged  by  the  accused  to  carry 
this  liquor  from  his  dwelling  to  another  dwell- 
ing for  safe-keeping  during  the  owner's  absence 
was  suspicious  (which  conduct  was  not  in  the 
presence  of  the  accused)  affect  the  issue  as  to 
the  guilt  or  innocence  of  the  accused,  where 
there  is  nothing  in  the  evidence  to  support  tiie 
inference  of  a  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  309 ;   Dec  Dig.  {  236.*] 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

J.  V.  E^ln  was  convicted  of  a  violation  of 
an  ordinance  of  the  dtj  of  Atlanta.  From 
an  order  overruling  a  certiorari,  defendant 
brings  error.    Reversed. 

Moore  &  Branch,  for  plaintiff  in  error. 
Jas.  L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  de- 
fendant In  esror. 


RUSSELL,  J.    Judgment  reversed. 
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RIYER  VIEW  LAND  &  IMMIGRATION  CJO. 
V.  JONES.    (No.  2»596.) 

(Ooart  of  Appeala  of  Georgia.    July  19,  1910.) 

(Syllaltiu  hy  the  Court.) 

1.  Work  and  Labor  (§  14*)  —  Acnoif  fob 
Sebvices-^Quantuu  Mkbuit. 

Where  one  person  contracts  to  sell  to  an- 
other real  estate  in  exchange  for  the  perform- 
ance of  personal  or  professional  services,  or  on 
like  consideration,  and  the  services  are  perform- 
ed, and  the  vendor,  instead  of  making  a  deed  to 
the  land  as  promised,  offers  to  rescind,  and  the 
vendee,  accepting  the  proposal  of  rescission,  sues 
for  the  recovery  of  the  amount  due  him  as  a 
result  of  the  rescission,  he  is  entitled  to  recover 
the  reasonable  value  of  the  services  performed, 
not  exceeding  the  value,  if  any,  placed  upon  them 
by  the  parties  at  the  time  of  making  the  agree- 
ment 
[Ed.  Note.— For  other  cases,  see   Work  and 

Labor,  Cent.  Dig.  H  29-33;  Dec  Dig.  S  14.*] 

• 

2.  Gboundb  fob  Revbbsai.. 

In  the  present  case  there  were  some  inac- 
curacies in  the  charge  of  the  court ;  but,  as  the 
amount  of  the  plaintifiTs  recovery  was  clearly 
estimated  by  the  jury  in  accordance  with  the 
proposition  stated  in  the  foregoing  headnote, 
which  was  the  material  and  controlling  law 
point  in  the  case,  there  is  no  reason  for  revers- 
ing the  judgment. 

Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

Action  by  A.  H.  Jones  against  the  River 
View  Land  &  Immigration  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Otis  H.  Elkins,  for  plaintiff  in  error.  Ctaas. 
B.  Teal  and  J.  J.  Bull,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(8  G&.  App.  87) 

BARBER  et  al.  v.  HUNTER,  BEN  &  CO. 

(No.   2.568.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllahud  by  the  Court) 

Appeal  and  Errob  (|  554*)— Dismissal— De- 
lay IN  Serving  Bill  of  Exceptions. 
The  bill  of  exceptions  was  certified  by  the 
judge  on  Febniary  1,  1910,  and  service  was  ac- 
knowledged February  14,  1910,  in  the  following 
language:  **Due  and  legal  service  of  the  within 
bill  of  excepiions  acknowledged ;  copy  and  all 
other  and  further  notice  and  sen-ice  waived.*' 
There  was  no  other  service  of  the  bill  of  excep- 
tions, and  no  other  waiver  of  service.  Held,  the 
writ  of  error  must  be  dismissed,  because  not 
served  upon  the  defendant  in  error  within  10 
days  after  the  bill  of  exceptions  was  signed  and 
certified,  as  required  by  Civ.  Code  18*.>.j.  55  rv>4T. 
Myers  v.  Hamil,  130  Ga.  607.  61  S.  E.  403. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  554.*] 

Error  from  City  Court  of  Relds\ille;  C. 
L.  Morgan,  Judge. 

Action  between  L.  M.  Barber  and  othors 
and  Hunter,  Ben  &  Co.  From  the  judgment, 
Barber  and  others  bring  error.    Dismissed. 


L.  L.  Thomas,  for  plaintiffs  in  error. 
C.  Collins,  for  defendant  in  error. 

HILL,  a  J.    Writ  of  error  dismissed. 


(8  Ga.  App.  M) 

SMITH  et  al.  v.  GOODE  &  NICHOLS  FUR- 
NITURE CO.    (No.  2,464.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  by  the  Court.) 

Religious  Societies  (§  20*)~PnBOHAfiES  bt 
Trustees— Liability  of  Society. 

The  pastor  and  trustees  of  the  "Colored 
Methodist  Episcopal  Church  in  America,"  locat- 
ed at  Griffin,  Ga.,  unincorporated,  bought  a 
piano  for  the  use  of  the  church.  It  was  placed 
in  the  church,  and  was  used  in  religious  services 
for  two  years,  until  the  "pedals  were  worn 
slick."  Held  that,  irrespective  of  the  authority 
of  the  pastor  and  trustees  who  purchased  the 
piano,  its  use  by  the  church  for  so  long  a  period 
conclusively  shows  a  ratification  of  the  purchase, 
and  the  property  of  the  church,  held  by  trustees, 
is  subject  to  the  debt  contracted  for  the  piano. 
Kelsey  v.  Jackson,  123  Ga.  113,  50  S.  E.  951; 
Haney  Co.  v.  Hightower  Institute,  113  Ga.  289, 
38  S.  E.  7ttl;  Wright  v.  Vineyard  Methodist 
Church,  72  Minn.  78,  74  N.  W.  1015. 

[Ed.  Note. — For  other  cases,  see  Religious 
Societies,  Cent.  Dig.  §  196 ;  Dec.  Dig.  i  29.^] 

Error  from  City  Court  of  Griffin;  W.  M. 
Clark,  Judge. 

Action  by  the  Goode  &  Nichols  Furniture 
Company  against  Wllklns  Smith  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

VV..  E.  H.  Searcy,  Jr.,  for  plaintiffs  In  er- 
ror.   Wm.  H.  Beck,  for  defendant  in  error.  ' 

HILL,  C  J.    Judgment  affirmed. 


(8  Ga.  App.  109) 
SMITH  V.  SWINT.    (No.  2.442.) 

(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  by  the  Court,) 

JuBY  (§  25*)— Right  to  Jury  TBiAir-Sum- 

ciENCY  OF  Demand. 

Under  the  act  creating  the  city  court  of 
Waynesboro,  "either  party  in  any  civil  cause 
shall  be  entitled  to  a  trial  by  a  jury  upon  his 
entering  his  demand  therefor,  by  himself  or  his 
attorney  in  writing,  on^or  before  the  call  of 
the  docket  at  the  term  to  which  the  cause  is 
returnable."  Acts  1903,  p.  181,  §  22.  When 
the  attorney  for  the  defendant  enters  on  the 
plea,  when  filed,  a  timely  demand  for  a  trial  by 
n  jury  the  defendant  is  not  deprived  of  this  right 
because  the  demand  does  not  appear  on  the 
docket  or  on  the  minutes.  A  written  demand, 
entered  on  the  plea,  is  a  substantial  compliance 
with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec 
Dig.  §  25.*] 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  J.  R  Swlnt  against  W.  H-  Smith. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 
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I.  S.  Peebles,  Jr.,  and  C.  B.  Garllck,  for 
plaintiff  In  error.  H.  J.  Fullbright,  for  de- 
fendant in  error. 

HILL,  C.  J.  This  was  a  suit  on  promissory 
notes.  Defense,  partial  failure  of  considera- 
tion. Verdict  for  the  plaintiff.  The  defend- 
ant made  a  motion  for  a  new  trial  on  the 
general  grounds,  which  was  overruled.  In 
this  court  he  expressly  abandons  his  motion 
for  a  new  trial,  and  insists  only  on  an  excep- 
tion pendente  lite  which  was  properly  made 
and  filed.  This  exception  is  that  the  court 
erre4  in  sustaining  a  motion  to  strike  the  de- 
mand for  a  Jury  trial,  alleged  to  have  been 
made  by  the  defendant. 

The  facts  relating  to  this  demand  appear 
from  the  record  as  follows:  Upon  the  plea 
filed  at  the  appearance  term  had  been  writ- 
ten the  following  entry:  "Georgia,  Burke 
County.  And  now  at  the  appearance  term  of 
said  cause  comes  the  defendant,  through  his 
attorney  at  law,  and  enters  this  his  demand 
for  a  trial  by  Jury  In  said  case.  This  Sept 
1.  1909.  [Signed]  C  B.  Garlick,  Deft's  At- 
torney." This  demand  was  not  entered  by 
the  Judge  on  the  docket,  or  by  the  clerk  on 
the  minutes;  and  it  did  not  appear,  other 
than  by  the  entry  itself,  when  in  fact  the  de- 
mand was  made.  There  was  no  evidence  that 
it  was  not  written  on  the  plea  by  the  attorney 
for  the  defendant  at  the  date  it  purports  to 
have  been  so  entered.  Under  the  act  creating 
the  city  court  of  Waynesbdro,  all  causes  re- 
turnable to  a  monthly  term  of  the  court  are 
triable  at  that  term  of  the  court,  ^'provided 
always  that  either  party  in  any  case  shall  be 
entitled  to  a  trial  by  a  Jury  in  said  court  up- 
on his  entering  his  demand  therefor  by  him- 
self or  his  attorney,  in  writing  on  or  before 
the  call  of  the  docket  at  the  term  to  which 
the  cause  is  returnable,"  etc.  Acts  1903,  pp. 
180,  181,  §§  10,  22.  When  the  case  was  sound- 
ed for  trial  at  the  next  quarterly  term  subse- 
quent to  the  monthly  term  to  which  it  had 
been  filed,  the  court  sustained  the  motion  to 
strike  the  demand  for  Jury  trial,  because  it 
did  not  appear  from  the  docket  or  the  min- 
utes of  the  court  that  any  demand  had  been 
made  on  or  before  the  call  of  the  docket  at 
the  term  to  which  the  cause  was  returnable. 

It  will  be  noticed  that  the  act  does  not  re- 
quire the  demand  to  be  entered  either  on  the 
docket  or  on  the  minutes  of  the  court.  Un- 
questionably the  better  practice  would  be  to 
have  it  entered  on  both,  or  at  least  on  the 
minutes.  But  the  statute  only  requires  in 
general  terms  that  the  demand  shall  be  en- 
tered in  person  or  by  attorney  **on  or  before 
the  call  of  the  docket  at  the  term  to  which 
the  cause  is  returnable."  Here  it  is  not  de- 
nied that  the  demand  for  a  jury  trial  was  en- 
tered on  the  plea,  when  filed,  on  or  before  the 
return  term.  The  statute  declares  that  the 
party  entering  the  timely  demand  "shall  be 
entitled  to  trial  by  a  jury  in  said  court."    We 


cannot  think  that  this  right  Is  lost,  by  a  fail- 
ure to  enter  the  demand  on  the  docket  or  the 
minutes.  Where  the  demand  is  entered  <m 
the  pleadings  filed  in  the  case,  it  could,  if 
necessary,  be  ordered  entered  on  the  minutes 
nunc  pro  tunc,  or  the  judge  could  enter  the 
demand  on  the  docket  at  any  time.  The 
place  where  the  demand  is  entered  is  a  mere 
formality ;  the  fact  of  the  demand  is  the  es- 
sential. The  law,  which  deals  with  substance, 
and  not  form,  will  not  deprive  a  litigant  of 
his  right  to  a  jury  trial  on  demand,  without 
substantial  reason.  Suppose  the  clerk  failed 
to  enter  the  demand  on  the  minutes,  or  the 
court  neglected  to  put  it  on  the  docket; 
would  this  deprive  the  party  of  his  right 
when  it  was  undisputed  that  a  timely  demand 
had  been  entered  in  writing  on  the  pleadings 
in  the  case?  Here  the  case  was  in  order  for 
trial  at  the  September  monthly  term  to 
which  it  was  returnable ;  but  the  clerk  placed 
the  case  on  the  docket  at  the  next  regular 
quarterly  term  for  trial  by  a  jury.  The  clerk 
must,  therefore,  have  had  notice  at  the 
monthly  term  of  the  demand  for  a  jury  trial. 

It  is  said  by  learned  counsel  for  defendant 
in  error  that  the  plaintiff  In  error  was  not 
hurt  by  the  failure  to  give  him  a  trial  by 
jury ;  that  by  abandoning  the  general  grounds 
of  his  motion  for  a  new  trial  he  concedes  that 
the  verdict  was  right  under  the  evidence. 
Ordinarily  a  complainant  must  show  Injury, 
as  well  as  error,  fro  warrant  a  reversal.  But 
he  may  be  entitled  on  timely  demand  to  a 
trial  of  the  facts  by  a  jury.  These  arbiters 
of  facts  may  have  taken  a  different  view  of 
the  evidence  than  that  entertained  by  the  tri- 
al judge.  In  our  opinion,  when  a  party  has 
claimed  his  right  to  a  jury  trial  in  conformity 
with  the  statute  regulating  such  right,  he  \a 
entitled  to  have  it,  although  it  appears  that 
the  case  was  fairly  tried  by  the  judge,  and 
full  and  ample  justice  done  between  the  par- 
ties. 24  Cyc.  176.  We  conclude  that  the 
judge  erred  in  sustaining  the  motion  to  strike 
the  demand  for  a  jury  trial. 

Judgment  reversed. 


(8  Gs.  App.  116) 
CEiNTRAL  OF  GEORGIA  RT.  CO.  ▼. 
BASHINSKI.    (No.  2,633.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

{Svllahus  hy  the  Court,) 

Cabriers  (§  181  Vi*)— Loss  or  Goods—Actions 
—Common -Law  Liability. 

There  was  no  error  in  refusing  a  nonsuit 
or  in  declining  to  grant  a  new  trial.  The  ac- 
tion was  based  upon  the  carrier's  common-law 
liability,  and  the  case  is  controlled  by  the  ruling 
of  this  court  in  Ohien  v.  Atlanta  &  West  Point 
Railroad  Company,  2  Ga.  App.  323,  58  S.  E. 
511.  The  suit  could  not  have  been  brought 
upon  the  defendant's  statutory  liability  as  the 
last  connecting  carrier,  because,  according  to 
the  petition,  there  were  only  two  carriers  con- 
cerned with  the  shipment,  and  the  first  of  these 
was  a  steamship  company.  AYhen  the  statement 
of  the  petition  that  the  goods  were  delivered  to 
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a  named  steamship  company  is  considered  in 
connection  with  the  distinct  allegation  that  the 
defendant  company  received  the  shipment  from 
the  steamship  company  in  apparent  good  order, 
it  is  apparent  that  the  reference  to  the  steam- 
ship company  is  made  merely  as  part  of  the 
history  of  the  case.  It  was  evidently  so  treated 
by  the  defendant  in  the  court  below,  because  no 
demurrer  to  the  petition  was  filed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  181%.*] 

Error  from  Olty  Court  of  Sanders ville;  E. 
W.  Jordan,  Judge. 

Action  by  H.  M.  Ba&Aiinski  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

R.  L.  Gamble  and  T.  W.  Evans,  for  plain- 
tiff In  error.  J.  0.  Harman  and  W.  E.  Arml- 
stead,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(8  Qa.  App.  US) 

BURDEN  ▼.   state!     (No.  2,735.) 
(Court  of  Appeals  of  Georgia.    July  25,  1810.) 

(Syllabus  hy  the  Court.) 

Intoxicating  Liquors  (S  13&*)—Use  at  Ab- 
semblaoe  for  divine  worship. 

It  is  a  violation  of  the  law  in  this  state  for 
a  person  to  have  in  his  possession,  custody,  or 
control  any  intoxicating  liquor  at  any  place 
where  people  have  assembled  for  divine  worship, 
whether  he  carry  it  there  or  procure  it  from  an- 
other after  arriving  there.  Under  sections  438- 
440  of  the  Penal  Code  of  1895,  persons  who  go 
to  churches  must  not  carry  liquor  or  have  liquor 
either  on  their  insides  or  on  their  outsides. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  139.*] 

Error  from  City  (3ourt  of  Sylvester;  J.  B. 
Williamson,  Judge. 

Oscar  Burden  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

L.  D.  Passmore,  for  plaintiff  in  error.  J« 
H.  Tipton,  Sol.,  for  tlie  State. 

POWELL,  J.    Judgment  afllrmed* 


(8  Ga.  App.  Hi) 

WOODWARD  LUMBER   CO.   v.   WATSON, 
VAN  SANT  &  CO.     (No.  2,548.) 

(Court  of  Appeals  of  Georgia*    July  25,  1910.) 
(SyllahuM  by  the  Court.) 

1.  GARNISmCENT  (§  140*)— ANSWER  IN  BSHAUT 
OF   COBPORATION. 

An  answer  in  behalf  of  a  corporation,  bv  its 
bookkeeper,  who  answers  positively  to  the  facts 
therein  stated,  is  sufficient;  and  the  striking 
of  such  answer,  because  not  made  and  verified 
by  the  corporation,  was  erroneous.  Walker  v. 
Swift  Fertilizer  Works,  3  Ga.  App.  283,  59  S. 
E.  850. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  §  2G6;   Dec.  Dig.  §  140.*J 

2.  Garnishment  (S§  131,  148*)--Answer  Skt- 
TiNG  UP  Exemption  of  Debt. 

A  8:arni8bee,  in  his  answer  admitting  in- 
debtedness, may  set  up  that  the  amount  of  in- 


debtedness admitted  Is  exempt  from  process  of 
garnishment  because  it  is  wages  due  to  a  daiiv 
laborer;  and,  where  the  exemption  is  so  s^l 
up,  the  court  cannot,  in  the  absence  of  any  trav- 
erse, render  jud^nent  against  the  garnishee. 
Walker  v.  Swift  Fertilizer  Co.,  supra ;  Pioneer 
Co-operative  Co.  v.  Eagle  &  Phoenix  Mfg,  Co.^ 
67  Ga.  38 :  Emmons,  McKee  &  Co.  v.  Southern 
Bell  Tel.  Co.,  80  Ga.  760,  7  S.  B.  232. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  f  260;   Dec  Dig.  §§  131,  148.»J 

Error  from  Superior  Courti  Fulton  County; 
G.  L.  Bell,  Judge. 

Action  between  the  Woodward  I/umber 
Company  and  Watson,  Van  Sant  &  Co. 
From  the  judgment,  the  lumber  company 
brings  error.    Reversed. 

E.  V.  Carter,  for  plaintiff  in  error.  John 
A.  Boykin  and  W.  H. .  Underwood, .  for  de- 
fendants in  error. 

HILL,  C.  J.    Judgment  reversed. 


(8  Qa.  App.  124> 
McKENZIE  V.  STATE  .  (No.  2.760.) 

(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabua  by  the  Court.) 

1.  Review   on  Afpeai.. 

The  assignments  of  error  ai'e  without  merit 
The  evidence  authorized  the  conviction  of  the 
defendant,  and  there  was  no  error  in  refusing  a 
new  trial. 

2.  Criminal  Law  (§  378*)— Evidbncs—Good 
Oharagtee— Rebuttal. 

In  view  of  the  fact  that  the  defendant,  by 
means  of  cross-examination  of  a  witness  for  the 
state,  put  his  character  in  issue,  it  was  not  er- 
ror to  admit  the  record  of  the  defendant's 
conviction  of  the  offense  of  simple  larceny  in 
another  case.  Henderson  v.  State,  5  Ga.  App. 
495,  68  S.  E.  536.  The  rule  which  permits  the 
prosecution  to  rebut  evidence  adduced  for  the 

gurpose  of  proving  defendant's  good  charactei 
(  not  affected  by  the  fact  that  the  witness  used 
for  the  purpose  of  showing  good  character  was 
called  to  the  stand  by  the  state. 

[E2d.  Note.— For  other  cases,  see  Criminal  Law» 
Cent  Dig.  §  842:   Dec.  Dig.  S  a7&*j 

3.  Larceny  (8  3*)— Principal  and  Agent  ($ 
69*)  — Intent  — Taking  in  Payment  of 
Debt— Conversion  bt  Agent  to  Sell. 

The  fact  that  the  owner  of  the  property 
had  not  consented  to  its  conversion  was  suffi- 
ciently shown  by  the  circumstances  under  which 
the  property  was  moved,  as  well  as  by  the 
unequivocal  testimony  of  the  agent  of  the  owner 
that  he  had  entire  charge  of  her  business,  and 
that  he  had  not  consented.  The  jury  were  an* 
thorizcd  to  b^'lieve  the  statement  of  the  defend- 
ant to  the  effect  that  the  owner  had  consented 
to  his  converting  the  property  to  his  own  use ; 
but  they  were  not  required  to  believe  the  state- 
ment in  preference  to  the  sworn  testimony,  cor^ 
robo rated  as  it  was  by  the  circumstances  of  the 
taking.  One  cannot  collect  a  debt  due  him  by 
taking  the  property  of  another  in  payment  there- 
of without  the  owner*s  consent;  nor  can  an 
agent  appointed  to  sell,  in  the  absence  of  ex- 
press authorisation  to  that  effect,  be  himself  the 
buyer.  MncKenzie  v.  Minis,  132  Ga.  330,  63  S. 
E.  900,  23  L.  R.  A.  (N.  S.)  1003. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Diu.  SS  5,  39.  42:  Dec.  Die.  8  3;*  Prin- 
ripnl  and  Agent,  Dec  Dig.  §  09.*] 
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Error  ftrom  Superior  Court,  Habersham 
Oouiity;  J.  J.  Kimsey,  Judge. 

John  McKenzie  was  convicted  of  crime,  and 
ae  brings  error.    Affirmed. 

Robt.  McMillan,  for  plaintiff  in  error.  W. 
A.  Charters,  Sol.  Gen.,  J.  GL  Eid^ards,  and 
G.  P.  Charters,  for  the  State. 

IIUSSELL,  J.    Judgment  affirmed. 


(8  Oa.  App.  Ill) 

SOUTHERN  RY.  CO.  v.  STEARNES. 

(No.  2,473.) 

(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(8yllahu9  by  the  Court.) 

Dauaoes  (i  113*)— MEA80B&— Injury  to  Ani- 
mal. 

Where  a  horse  has  been  temporarily  totally 
disabled  for  work,  and  also  permanently  injur- 
ed, the  measure  of  damage  is  the  diminution,  in 
the  market  value  of  the  horse  caused  by  the 
permanent  effects  of  the  injuries,  the  reasonable 
hire  of  the  horse  during  the  i)eriod  of  temporary 
total  disability,  and  the  cost  incurred  in  keeping 
and  treating  the  horse  for  the  injuries,  the  ag- 
gregate of  these  amounts  not  to  exceed  the  value 
of  the  horse  before  the  injury,  with  interest 
thereon. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f  280;   Dec  Dig.  i  113.*] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  Gas  Stearnes  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

J.  M.  Rudolph  and  Maddoz,  McCamy  & 
Shumate,  for  plaintiff  in  error.  M.  C.  Tar- 
ter, for  defendant  in  error. 

HILIj»  Q.  J.  This  was  a  suit  brought 
against  the  railroad  company  to  recover  dam- 
ages for  Injuries  to  a  horse.  The  justice  ren- 
dered a  Judgment  for  $70,  and  the  defendant 
appealed  to  a  jury  in  the  superior  court  The 
jury  found  a  verdict  for  $60,  and  the  defend- 
ant's motion  for  a  new  trial  was  overruled. 

The  evidence  as  to  the  negligence  of  the 
defendant  and  contributory  negligence  of  the 
plaintiff  was  in  conflict,  and  the  verdict  set- 
tles the  question  of  liability.  The  evidence 
showed  that  the  horse  was  temporarily  to- 
tally disabled  from  doing  any  work,  and  there 
was  evidence  of  permanent  disability  and 
consequent  diminution  in  value.  There  was 
also  proof  of  the  amount  of  the  hire  of  the 
horse  and  the  cost  of  keeping  and  treating 
him  for  the  injuries.  The  court  instructed 
the  jury  in  effect  that  the  measure  of  dam- 
ages was  the  difference  in  the  value  of  the 
horse  before  and  after  the  injuries,  lost  hire 
while  not  able  to  work  from  the  injuries,  and 
the  expense  .of  looking  after  and  treating  the 
horse  during  its  disability. 

This  instruction  is  objected  to,  because  it 
allows  the  plaintiff  to  recover  triple  dam- 
ages ;  it  being  contended  that  the  true  meas- 


ure was  the  diminution  in  value,  and  nothing 
more.  The  measure  of  damages  as  stated  by 
tlie  instructions  is  in  accordance  with  the 
rule  declared  by  the  Supreme  Court  In  Tel- 
fair County  V.  Webb,  119  Ga.  916,  47  9^  B. 
218,  Atlanta  &  West  Point  R.  Co.  v.  Hudson* 
02  Ga.  6S0,  and  Atlanta  Cotton  Seed  Oil  Mills 
V.  Coffey,  80  Ga.  150,  4  S.  E.  759,  12  Am.  St 
Rep.  244.  It  is  true  that  the  court  should 
also  have  charged  that  the  aggregate  of  items 
of  damages  should  not  exceed  the  value  of 
the  horse  with  interest  thereon ;  but  the  fail- 
ure to  do  so  in  this  case,  under  the  evidence, 
resulted  in  no  injury  to  the  defendant,  as  the 
aggregate  amount  of  the  damages  proved  and 
found  by  the  Jury  did  not  equal  the  proved 
value  of  the  horse. 

The  other  two  assignments  of  error  are 
without  merit 

Another  trial  is  asked  for  because  of  alleged 
newly  discovered  evidence.  This  newly  dis- 
covered evidence  tends  to  show  that  the  horse 
was  not  as  seriously  Injured  as  claimed  ^ 
the  plaintiff  and  as  proved  on  the  trial.  A 
counter  showing  was  made,  and  we  do  not 
think  the  trial  judge  abused  his  discretion  in 
refusing  a  new  trial  on  this  ground.  It  Is 
not  probable  that  the  evidence  alleged  as  new- 
ly discovered,  in  view  of  the  counter  showing, 
would  change  the  result 

Judgment  affirmed. 


(8  Oa.  App.  124) 
HOPKINS  V.  STATE.    (No.  2,756.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  by  the  Court,) 

1.  Cbiminal  Law  (8  941*)  —  New  Trial  — 
Grounds. 

The  alleged  newly  discoyered  ervidence  is 
cumulative  and  impeaching  in  character,  and  the 
trial  judge  did  not  abuse  his  discretion  in  refus- 
itig  to  grant  a  new  trial  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  2328-2330;    Dec.  Dig.  $  941.*] 

2.  Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
evidence  supports  the  verdict 

Error  from  Superior  Court,  Banks  County; 
C.  H.  Brand,  Judge. 

Claud  Hopkins  w^as  convicted  of  erime,  and 
brings  error.    Affirmed. 

W.  W.  Stark,  for  plaintiff  in  error.  Qif- 
ford  Walker,  Sol.  G^en.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(8  Ga.  App.  laL) 
EDGE  V.  STATE.     (No.  2,772.) 
(Court  of  Appeals  of  Georgia.     July  26.  1910.) 

(Syllabus  by  the  Cowrt.) 

1.  JuBY  (5  116*)  —  Challenge  lo  Abbat  — 
Challenge  to  Poij>-Gbound8. 

That  the  panel  of  jurors  heard  the  aifu- 
ment  on  the  trial  of  one  jointly  indicted  with 
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the  defendant  is  not  a  ground  for  challenge  to 
the  array ;  nor  is  it  ground  for  peremptory  chal- 
lenge to  the  poll.  The  objection  goes  to  the 
qualification  of  each  juror,  and  is  fully  met  by 
the  questions  and  answers  on  the  voir  dire, 
Adhere  there  is  no  other  or  fuller  investigation 
before  the  judge  as  a  trior. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §§  542,  543;    Dec.  Dig.  S  116.*] 

2.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
fully  supports  the  verdict. 

Error  from  Superior  Court,  Cobb  County; 
N.  A-  Morris,  Judge. 

P.  W.  Edge  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Clay  &  Morris,  for  plaintiff  in  error.  J. 
P.  Brooke,  Sol.  Gen.,  for  the  State. 

HILL»  0.  J.    Judgment  affirmed. 


(8  Ga.  App.  97) 

LOBB  v.  CITY  OF  ATLANTA.     (No.  2,041.) 

(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  hy  the  Court,) 

Intoxicating  Liquors  (§  236*)— Keeping  fob 
Sale— Sufficiency  of  Evidence. 

The  circumstances  were  not  inconsistent 
with  the  theory  of  innocence,  and,  as  there  is 
no  proof  in  the  record  of  any  sale  or  attempted 
sale  of  intoxicating  liquors  by  the  accused,  bis 
conviction  was  unauthorized,  and  the  certiorari 
should  have  been  sustained.  The  fact  that,  upon 
removing  with  a  hammer  and  chisel  the  window 
caaing,  ceiling,  and  wainscoting  of  the  defend- 
ant's place  of  business,  which  had  previously 
been  occupied  at  various  times  by  other  persons, 
several  bottles  said  to  contain  whisky  were 
found  between  the  two  walls  of  the  building, 
the  defendant  disclaiming  all  interest  in  said 
property  and  denying  any  knowledge  that  it  was 
m  the  wall,  is  not  a  circumstance  conclusive  of 
his  guilt  of  the  offense  of  keeping  intoxicating 
liquors  for  sale.  Especially  is  the  discovery  of 
liquor  under  such  circumstances  not  inconsistent 
with  the  theory  of  his  innocence,  when  there  is 
a  lack  of  any  direct  evidence  that  the  liquors 
were  owned  by  him,  or  by  him  concealed,  and 
when  no  circumstances  appear  which  tend  to 
show  that  he  was  engaged  in  the  unlawful  sale 
of  intoxicants.  The  quantity  of  liquor  alone  is 
an  inconclusive  circumstance.  Walker  v.  City 
of  Dawson,  7  Ga.  App.  417,  66  S.  E.  984. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  309 ;   Dec.  Dig.  {  236.  ♦] 

Powell,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Sam  Loeb  was  convicted  of  keeping  intoxi- 
cants for  sale,  and  he  brings  error.    Reversed. 

F.  M.  Huges  and  Morris  Macks,  for  plain- 
tiff in  error.  W.  P.  Hill,  J.  L.  Mayson,  aud 
W.  D.  Ellis.  Jr.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 

POWELfi,  J.,  dissents. 


(S  Oa.  App.  UB) 
STEWART  V.  STATE.     (No.  2,738.) 

(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(8yllahu9  hy  ike  Court.) 

Intoxicating  Liquors  (S  236*)--KjacpiNo  ow 

Hand  at  Place  of  Business. 

The  evidence  showing  that  the  defendant 
kept  a  quantity  of  intoxicating  liquor  on  hand 
in  a  house  used  both  as  a  residence  and  as  a 
place  of  business,  and  that  he  had  it  there  at 
a  time  when  several  members  of  the  public  were 
admitted,  though  the  place  was  nominally  closed 
for  business  at  the  time,  and  there  being  enough 
testimony  to  support  the  inference  that  the 
members  of  the  public  were  going  to  the  place 
for  the  purpose  of  getting,  some  of  the  liquor, 
the  jury  was  authorized  to  convict  the  defend- 
ant of  keeping  the  liquor  on  hand  at  his  place 
of  business.  Land  v.  State,  5  Ga.  App.  9B,  62 
S.  E.  665. 

[Ed.  Note.— For  other  cases,  see  Intoxicatina 
Liquors,  Cent  Dig.  §§  30&-311;  Dec  Dig.  i 
23C.*) 

Error  from  City  Court  of  Oglethorpe;  B. 
L.  Green,  Judge. 

Henry  Stewart  was  convicted  of  keeping 
Intoxicants  on  hiand  at  his  place  of  business, 
and  brings  error.     Affirmed. 

Jere  M.  Moore,  for  plaintiff  In  error.  Jule 
Felton,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed* 


(8  Ga.  App.  124) 
WABTHEN  V.   STATE.     (No.  2,75a) 
(Court  of  Appeals  of  Georgia.     July  25,  1910.) 

(Syllabus  by  the  Court.) 

1.  Refusal  of  Continuance  Proper. 

There  was  no  error  in  refusing  to  continue 
the  case.  The  decision  is  controlled  by  the  rul- 
ing of  this  court  in  Howard  v.  State,  7  Ga.  Appi 
61,  65  S.  B.  1076. 

2.  Criminal   Law   (|   824*)— IwsTRUonowB— 
Requests. 

The  circumstances  were  su^cient  to  author- 
ize the  inference  that  the  defendant  was  bet- 
ting as  well  as  playing  cards,  and  as  the  game 
in  which  the  defendant  was  chained  to  nave 
been  engaged  was  not  alleged  to  have  been  play- 
ed in  any  particular  manner  or  denominated  by 
a  specific  name,  the  court  was  not  required,  in 
the  absence  of  a  request,  to  instruct  the  jury 
that  they  would  have  to  be  satisfied  as  to  the 
particular  kind  of  game  the  accused  was  play- 
ing, and  the  name  of  such  game,  before  they 
would  be  authorized  to  convict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  824.*] 

Error  from  City  Court  of  Sandersville;  B. 
W.  Jordan,  Judge. 

Macon  Warthen  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  in  error.  J.  E. 
Hyman,  Sol.,  for  the  State. 

RUSSELL^  J.    Judgmeivt  affirmed. 
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(88  8.  C.  496) 


STATE  ▼.  AYERS. 


(Supreme  Oc»urt  of  South  Carolina.     Jnly  21, 

1910.) 

1.  CbiminIl  Law  (J  76l*)— Ixstkuctionb  As- 

6UVIN6  UNCONTRO VESTED   FACTS. 

Where  accused  admitted  that  he  intention- 
ally struck  decedent  on  the  head  with  a  stick,  a 
charge  assuming  as  a  fact  that  accused  inten- 
tionally struck  decedent  waa  not  reversihle  er- 
ror. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1754 ;   Dec  Dig.  {  761.*] 

2.  Criminal  Law  (S  761*)— Instbuctions  Aa- 
8UHINO  Facts. 

Where  accused  admitted  that  he  struck  de- 
cedent on  the  head  with  a  stick,  and  the  evi- 
dence showed  that  decedent  died  shortly  there- 
after on  the  same  day,  and  a  physician  who 
made  a  post  mortem  examination  testified  that 
death  was  due  to  a  blood  clot  on  the  brain,  and 
there  was  no  evidence  to  the  contrary,  a  charge 
indicating  as  a  fact  the  existence  of  a  clot  on 
the  brain,  though  technically  erroneous,  was 
not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1754 ;   Dec.  Dig.  f  761.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Calhoun  County;  Ernest  Gary,  Judge. 

John  Ayers  was  convicted  of  manslaughter, 
and  he  appeals.    Affirmed. 

J.  M.  Walker,  for  appellant  Solicitor  Hil- 
dehrand,  for  the  State. 

WOODS,  J.  The  defendant,  having  been 
convicted  of  manslaughter  on  an  Indictment 
charging  him  with  the  murder  of  Malley 
Whltmore,  appeals  on  the  ground  that  there 
was  error  for  which  a  new  trial  should  be 
granted  in  the  following  instruction  to  the 
jury:  "If  the  clot  on  the  brain  caused  the 
death  of  the  deceased  and  you  can  trace  that 
back  to  the  blow,  the  defendant  would  be 
held  responsible  under  this  theory  of  the  law, 
under  the  theory  that  the  law  holds  a  man 
responsible  for  an  unlawful  act  intentionally 
done.  Just  as  you  would  say  of  a  soldier  on 
a  battlefield  who  was  shot  In  the  leg  and  gan- 
grene would  set  in,  or  pneumonia  would  set 
in  from  the  wound,  and  he  would  die,  you 
would  say  that  he  was  killed  from  a  gunshot 
wound  in  battle,  even  though  he  died  from 
pneumonia ;  the  gunshot  wound  would  be  the 
cause  of  his  death.  If  one  strikes  another  a 
blow  and  so  disarranges  the  anatomy  that 
death  results  from  complications  that  set  In, 
within  a  year  and  a  day  after  the  blow  was 
Inflicted,  you  charge  the  death  to  the  blow  as 
the  proximate  cause.*' 

The  first  error  alleged  Is  that  the  court  as- 
sumed as  a  fact  that  the  defendant  intention- 
ally struck  the  deceased.  It  is  Imposfedble 
that  such  an  assumption  could  have  affected 
the  result,  t)ecau8e  the  defendant  himself  ad- 
mitted that  he  intentionally  struck  the  de- 
ceased two  blows  with  a  stick,  giving  as  his 
excuse  that  deceased  was  advancing  on  him 
and  menacing  him  with  a  drawn  pistol. 

T^e  other  error  assigned  is  that  the  court 


assumed  that  there  was  a  dot  of  blood  found 
on  the  brain  of  deceased.  Indicating  in  the 
charge,  as  a  fact,  the  existence  of  a  clot  on 
the  brain  of  the  deceased  was  no  doubt  a 
technical  error.  But  to  order  a  new  trial  for 
such  an  Inadvertence  would  in  this  case  be 
trifling  with  the  administration  of  Justice.  It 
is  true  that  the  defendant  did  not  admit  that 
the  blows  struck  by  hlip  produced  death,  pr  a 
clot  on  the  brain,  or  any  other  evil  conse- 
quence; but  he  admitted  that  the  deceased 
was  struck  by  him  two  blows  on  the  head 
with  a  stick,  and  that  he  died  shortly  there- 
after on  the  same  day.  Dr.  Dreher,  who 
made  the  post  mortem  examination,  testified 
that  death  was  due  to  a  blood  clot  found  on 
the  'brain.  There  was  not  a  particle  of  evi- 
dence to  the  contrary,  nor  did  anything  ap- 
pear in  the  whole  case  indicating  the  least 
doubt  of  the  truth  of  the  physician's  state- 
ment. No  Jury  under  these  circumstances 
could  have  considered  that  there  was  any  is- 
sue as  to  the  existence  ofy  the  clot  of  blood. 
Thus,  it  is  perfectly  clear  that  the  aflusion  of 
the  circuit  Judge  to  the  existence  of  the  clot 
on  the  brain  of  the  deceased  could  not  have 
affected  the  verdict. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(86  S.  C.  313) 

C.  B.  CROSLAND  CO.  v.  PEARSON. 

(Supreme  Court  of  South  Carolina.     July  14, 

1^10.) 

1.  Trial  (%  194*)— Instructions— Chabge  on 
THE  Facts. 

Under  the  rule  that  a  charge  stating  the 
issues  raised  by  the  pleadings  is  not  a  charge 
on  the  facts,  in  violation  of  Const,  art.  5,  §  26. 
an  instruction  in  an  action  on  an  account  for 
goods  sold  and  delivered,  that  the  only  issue  in 
the  case  was  who  made  the  contract,  to  whom 
did  plaintiff  intend  to  sell,  and  who  intended  to 
buy,  was  not  a  charge  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec 
Dig.  §  194.*] 

2.  Appeal  and  Error  (§  215*)— Objection  to 
Instructions— Necessity. 

Where  the  trial  judge  in  his  charge  states 
the  issues  erroneously,  counsel  must  call  his 
attention  to  the  errors,  or  he  waives  the  right 
to  make  it  the  basis  of  an  exception  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont.  Dig.  §§  1309-1314 ;  Dec.  Dig.  § 
215  ;♦   Trial.  Cent  Dig.  §§  683-685.] 

3.  Trial  (§  194*)— Instructions— Charge  on 
the  Facts. 

A  charge  in  an  action  on  an  account  for 
goods  sold  and  delivered,  that  if  defendant  went 
to  plaintiff's  store  and  got  the  goods,  and  if  her 
daughter  went  there  and  got  the  goods,  and  the 
agreement  waa  that  defendant  should  pay  for 
them,  it  was  of  no  consequence  how  the  goods 
were  charged  on  the  daybooks,  but  the  jury 
might  look  at  the  books  to  throw  light  on  the 
transaction,  was  not  a  diarge  on  the  facts. 

[Ed.  Note.— For^  other  cases,  see  Trial,  Dec 
Dig.  f  194.*] 

4.  Account,  Action  on  (8  22*)  — Book  Ac- 
count-Evidence. 

An  account  for  goods  sold  and  delivered 
may  be  proved,  not  only  by  the  books  of  original 
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entry,  Imt  by  the  jpenonal  knowledge  of  a  wit- 
ness or  the  admission  of  the  debtor,  and  the  lia- 
bility of  a  debtor  may  be  established  by  testi- 
mony that  he  bad  agreed  to  be  liable  for  the 
account,  and  had  afterwards  acknowledged  its 
correctness. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  ff  69-73 ;    Dec.  Dig.  {  22.*] 

6.  Witnesses   (|   258*)— Evidbrob— Admi88i- 

BIUTT. 

.  Where,  in  an  action  for  goods  sold  and  de- 
livered, the  books  of  account  were  introduced 
in  evidence  without  objection,  and  the  testimony 
proved  inferentially  that  witnesses  were  con- 
nected with  the  seller  of  the  goods,  it  was  not 
error  to  allow  the  witnesses  to  testify  from 
the  ^ks  of  original  entry. 

[Ed.  Note.~For  other  cases,  set  Witnesses, 
Dec.  Dig.  S  258.*] 

6.  Account,  Action  on  (f  22*)— Bvxdenc»— 
Sufficiency. 

In  an  action  on  an  account  for  goods  sold 
and  delivered,  evidence  held  to  justify  a  finding 
of  a  specified  sum,  as  balance  on  account  for  a 
specified  year. 

[Eki.  Note.— For  other  cases,  see  Accoont,  Ac- 
tion on,  Dec.  Dig.  f  22.*] 

Hydrick  and  Woods,  JJ.,  dissenting  in  part 

Appeal  from  Cbmmon  Pleas  Circuit  Oourt 
of  Marlboro  County;  Geo.  W.  Gage,  Judge. 

Action  by  the  O.  B.  Crosland  Company 
against  Rachel  »u.  Pearson.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Newton  &  Owens,  for  appellant  Townsend 
&  Rogers,-  for  respondent 

GARY,  A.  J.  This  is  an  action  upon  an 
account,  for  goods  sold  and  delivered  bj  the 
plaintiff  to  the  defendant  The  jury  render- 
ed a  verdict  in  favor  of  the  plaintiff  for 
$395.40,  which  was  afterwards  reduced  to 
$387.65,  and  the  defendant  appealed. 

The  first  exception  assigns  error  on  the 
part  of  his  honor,  the  presiding  judge,  in 
charging  the  jury  that  **ithere  is  only  one  piv- 
otal issue  in  this  case  before  you,  and  that  is, 
Who  made  this  contract,  to  whom  did  Cros- 
land Intend  to  sell  the  goods,  and  who  in- 
tended to  'buy  them,"  on  the  ground  that  the 
charge  was  in  violation  of  article  5,  S  26  of 
the  Constitution,  which  provides  that  "judges 
shall  not  charge  juries,  in  respect  to  matters 
of  fact,  hut  shall  declare  the  law." 

It  is  not  a  charge  on  the  facts  to  state  the 
issues  raised  by  the  pleadings.  Miles  v.  Tel. 
Co.,  55  S.  C.  403,  33  S.  E.  493.  If  the  presid- 
ing judge  states  the  Issues  erroneously,  it  is 
the  duty  of  counsel  to  call  his  aittention  to 
such  error;  otherwise  he  waives  the  right  to 
make  it  the  basis  of  an  exception  on  an  ap- 
peal to  the  Supreme  Court  State  v.  Still, 
68  S.  C.  37,  46  S.  E.  524, 102  Am.  St  Rep.  657. 

The  second  exception  is  as  follows:  "Be- 
cause his  honor  erred  In  charging  the  jury, 
'It  is  a  matter  of  no  consequence  as  to  how 
they  were  charged  on  these  daybooks,*  error 
being  that  this  was  a  charge  upon  facts,  and 
further  error  that  this  took  from  the  jury 
the  righrt  to  consider  the  original  entry;  the 


evidence  being  the  charge  that  was  made  in 
the  books  referred  to."  The  words  of  his 
honor,  the  presiding  judge,  set  out  in  this 
exception,  are  only  part  of  a  sentence.  His 
charge  in  this  respect,  was  as  follows:  "If 
Mrs.  Pearson  went  to  the  store  and  got  the 
goods,  and  if  her  daughters  went  there  and 
got  the  goods,  and  the  intention  and  agree- 
ment was  ^  that  she  should  be  lia'ble  for  the 
goods,  it  is  a  matter  of  no  consequence  as  to 
how  they  were  charged  on  these  daybooks. 
You  may  look  at  these  books,  to  throw  light 
upon  the  transaction,  but  If  the  agreement 
between  the  parties,  to  wit,  Mrs.  Pearson 
and  Crosland,  was  that  she  was  to  get  the 
goods,  and  she  was  to  he  liable  for  the  goods, 
and  Crosland  sold  them  upon  that  agreement, 
why  these  entries  in  the  daybooks  are  not 
conduslye."  His  honor  simply  meant  to 
charge  the  jury,  that  it  was  immaterial  to 
whom  the  goods  were  charged  on  the  day- 
books, if  there  was  an  agreement  between 
the  plaintiff  and  the  defendant  that  she  was 
to  be  liable  for  them.  An  account  may  he 
proved  not  only  by  the  t>ook  of  original  en- 
try, hut  also  by  the  personal  knowledge  of  a 
witness,  or  the  admissions  of  the  debtor. 
Walker  t.  Laney,  27  S.  C.  150,  3  S.  B.  63. 
The  ruling  of  the  presiding  judge  is  sustain- 
ed by  the  case  of  Lorick  y.  Caldwell,  85  S. 
C.  94,  67  S.  E.  143. 

The  third  exception  Is  as  follows :  "Because 
the  verdict  is  not  in  accordance  with  the  prov- 
en facts  in  this  case,  particularly  there  was 
no  sufficient  proof,  nor  any  proof,  for  the 
items  of  balance  of  account  for  1906,  in  the 
sum  of  $14.66,  which  item  was  necessarily 
included,  and  made  a  part  of  the  verdict  of 
$395.40."  It  is  only  necessary  to  refer  to  the 
following  testimony  of  f^ank  Crosland  to 
show  that  this  exception  cannot  he  sustain- 
ed: "Q.  When  the  settlement  was  due  in 
1906,  was  any  objection  made  hy  her  or 
any  one  in  her  behalf?  A.  No,  sir;  never 
since  we  have  done  i}uslne8s  with  her.  Q. 
How  much  balance  was  left  from  the  1906 
account?  A.  Fourteen  dollars  and  something 
Q.  Does  your  book  show  it?  A.  Yes,  sir. 
The  Court:  Was  the  balance  struck,  and  aft- 
er it  <was  struck  did  she  admit  that  it  was 
due?  A.  Yes,  sir.  Q.  How  much  was  that 
balance?  A.  Fourteen  dollars  and  sixty-six 
cents." 

The  fourth  exception  Is  as  follows:  "Be- 
cause the  jury  erred  in  finding  that  the  de- 
fendant was  liable  for  the  Items,  in  the  sum 
of  $217iS4,  which  were  purchased  hy  Moses 
Pearson  and  <dilldren  of  Moses  Pearson,  and 
was  so  entered  on  the  books  of  original  en- 
try. We  have  already  shown,  that  charging 
an  account  upon  the  books  of  original  entry 
is  not  conclusive.  There  was  testimony  tend- 
ing to  show  not  only  that  the  def  aidant  had 
agreed  with  the  plaintiff  to  he  liahle  for  the 
account,  but  afterwards  acknowledged  its 
correctness,   thus  showing  that   there  was 
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testimony  sustaining  the  verdict,  In  whlcn  I  they  had  all  been  regularly  proyed,  and  the 


case,  as  this  is  an  action  at  law,  the  facts 
are  not  reviewable  by  this  court 

The  fifth  exception  is  as  follows:  "Because 
his  honor  erred  in  not  granting  the  motion 
to  strike  from  the  record  and  the  testimony 
the  evidence  of  R.  B.  Crosland  and  Frank 
Crosland;  it  being  respectfully  submitted 
that  tHere  was  no  evidence  to  show  that  R. 
B.  Crosland  and  Frank  Crosland  were  con- 
nected In  any  way  with  the  O.  B.  Crosland 
Company."  The  exception  fails  to  point  out 
wherein  it  was  incumbent  on  the  plaintiff  to 
show  that  the  Croslands  were  connected  in 
any  way  with  the  C.  B.  Crosland  Company. 
The  appellant's  attorneys  have,  however,  ar- 
gued as  if  the  exception  had  assigned  error 
on  the  part  of  the  presiding  judge,  in  the  fol- 
lowing particular:  "In  allowing  the  witness- 
es B*  B.  Crosland  and  Frank  CroiAand  to  tes- 
tify from  1>ooks  which  purported  to  be  books 
of  original  entry  of  the  plaintiff,  when  the 
same  had  not  been  duly  authenticated,  and 
the  two  witnesses  had  not  heen  shown  to  be 
connected  in  any  way  with  the  plaintiff.*' 
Even  if  the  exception  had  raised  this  ques- 
tion, it  could  not  be  sustained,  as  the  books 
were  introduced  in  evidence  without  objec- 
tion, and  the  testimony  tended  to  prove,  at 
least  Inferentlally,  that  the  Croslands  were 
connected  with  said  company. 

The  sixth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  overruling  motion  to 
strike  from  the  record  all  the  account  for 
1906,  it  ))elng  submitted  that  it  was  error  to 
submit  the  same^  over  objection  of  counsel 
for  defendant,  who  insisted  upon  proof  of 
the  balance,  and  the  items  out  of  which  that 
balance  grew,  and  the  plaintiff  had  served 
bill  of  particulars  concerning  same."  What 
was  said,  in  considering  the  third  exception, 
disposes  of  the  question  presented  by  this 
exception. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.,  concurs  in  the  resalt  and  In  the 
separate  opinion  of  HYDRICK,  J. 

HYDRICK,  J.  I  concur,  except  in  the  rea- 
sons given  for  overruling  the  first  exception. 

While  it  is  generally  true  that  stating  the 
Issues  is  not  charging  upon  the  facts,  for, 
in  doing  so,  the  judge  does  not  state  the  al- 
legations of  the  pleadings  as  facts,  but  mere- 
ly as  what  the  parties  respectively  allege 
the  facts  to  be;  still,  I  can  see  how  a  judge 
might  charge  upon  the  facts,  even  in  stating 
the  issues.  And  if  he  should  do  so,  it  might 
be  reversible  error. 

If  there  had  been  really  more  than  one  is- 
sue of  fact  In  this  case,  I  think  It  would  have 
been  error  to  charge  as  complained  of.  But 
a  careful  examination  of  the  record  convin- 
ces me  that  there  was  really  only  one  issue 
of  fact  for  the  jury,  and  the  one  stated  by 
the  judge.    To  t>e  sure,  under  the  pleadings, 


only  items  contested  by  the  defendant  in  evi- 
dence had  been  voluntarily  deducted  from 
the  account  Therefore,  unless  the  jury  dis- 
regarded! the  uncontradicted  testimony  of 
plaintiff's  witnesses,  given  in  proof  of  the 
items,  they  were  bound  to  find  for  plaintiff 
the  amount  so  proved.  If  they  found  the  de- 
fendant liable  for  the  accounts 


(86  s.  C.  318) 
METTZ  ▼.  CRITOHER  et  aL 

(Supreme  Court  of  South  Carolina.     July  18, 

1910.) 

Mechanics'    Liens    (S   78*)— "Consent"    of 

Owner— Necessity  of  Protest. 

CSV.  Code  1902,  9  3008,  provides  that  any 
X>er8on  to  whom  a  debt  is  due  for  materials 
fumiahed  and  used  in  the  erection  of  any  build- 
ing, by  virtue  of  an  agreement  with  "or  by  con- 
sent of  the  owner  of  such  building,"  shall  have 
a  lien.  Section  3011  provides  that  the  owner  of 
any  such  building,  in  process  of  erection,  other 
than  the  party  by  whom  or  in  whose  behalf  a 
contract  for  materials  has  been  made,  may  pre- 
vent the  attachment  of  any  lien  for  materials 
not  then  furnished  by  giving  notice,  in  wptin^, 
to  the  person  furnishing  such  material  that  bo 
will  not  be  responsible  therefor.  A  contractor 
purchased  lumber  of  plaintiff  to  be  used  in  de- 
fendant's house,  but  the  only  evidence  that  the 
owner  knew  from  whom  the  lumber  was  ob- 
tained was  his  direction  to  one  of  plain  tiffs 
teamsters  to  tell  plaintiff  to  send  him  good  lum- 
ber. Beld,  that  the  word  "consent,"  as  used  in 
the  statute,  implies  "choice,"  and  implies  an 
agreement  which,  but  for  the  consent  could 
not  exist,  and  which  the  party  consenting  has 
a  right  to  forbid,  and  that  section  3011  does 
not  necessitate  a  notice  that  the  owner  of  a 
building  will  not  be  responsible  for  the  material 
used  therein,  unless  he  had  given  his  consent,  as 
provided  by  section  3008,  and  that  a  lien  did 
not  exist  on  defendant's  property  for  the  lumber 
furnished  by  plaintiff,  as  he  gave  no  consent  to 
have  plaintiff  furnish  the  lumber. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  111 ;  Dec.  Dig.  f  78.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1437-1441 ;    vol.  8,  p.  7612.] 

Appeal  from '  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  Gruber,  Special 
Judge. 

Action  by  A.  B.  Metz  against  W.  E.  Critcli- 
er  and  W.  B.  Oswald.  A  verdict  was  direct- 
ed tor  defendant  Oswald^  and  plaintiff  a> 
peals.    Affirmed. 

See,  also,  83  S.  C.  405,  66  S.  E.  391 

James  M.  Patterson,  for  aiqpellant  Bates 
ft  'Simms,  for  respondenta 

WOODS,  J.  The  appeal  in  this  proceed- 
ing to  foreclose  a  mechanic's  Jien  depends  on 
whether  tlie  circuit  court  erred  in  directing 
a  verdict  for  the  defendant  Oswald  on  the 
ground  that  there  was  no  evidence  tending 
to  establish  his  liability..  The  plaintiff  testi- 
fied that  he  sold  lumber  to  the  defendant 
W.  E.  Critcher,  and  that  there  was  a  balance 
of  $324.65  unpaid;  that  he  had  been  paid 
for  all  lumber  sold  to  Critcher  except  that 
used   by   Critcher   in   building  a  house   on 


every  item  of  the  account  was  in  issue,  but  I  land  of  the  defendant  Oswald.    The  plaintiff 
•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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admitted  that  he  sent  the  lumber  on  Crltch- 
er's  order  and  charged  it  to  Crltcher  on  his 
books;  that  he  made  no  contract  with  Oa- 
wald,  and  gave  him  no  preyloua  notice  that 
he  was  about  to  furnish  lumber  to  be  used 
In  building  a  house  for  him.  The  only  evi- 
dence tending  to  show  that  Oswald  even 
knew  of  the  source  from  which  Crltcher  was 
obtaining  the  lumber  was  the  statement  of 
one  of  plaintiff's  wagoners  that  Oswald  said 
to  him,  as  he  drove  by  his  store,  **to  tell  Mr. 
Metz  to  send  him  good  lumber ;  that  he  did 
not  want  any  with  knots  in  it" 

For  the  plaintiff  to  establish  a  lien  on 
the  building  of  Oswald,  the  owner,  it  was 
necessary  for  him  to  show  that  he  had  met 
the  requirements  of  section  3008  of  the  Civil 
Code  of  1902,  by  evidence  that  Oswald  had 
agr^ed  or  consented  that  he  should  furnish 
the  lumber,  and  that  It  was  furnished  under 
such  agreement  or  consent  That  section 
provides:  "Any  person  to  whom  a  debt  is 
due  for  labor  x)erformed  or  furnished,  or  for 
materials  furnished  and  actually  used  in  the 
erection,  alteration,  or  repair  of  any  building 
or  structure  upon  any-  real  estate,  by  virtue 
of  an  agreement  with,  or  by  consent  of,  the 
owner  of  such  building  or  structure,  or  any 
person  having  authority  from,  or  rightfully 
acting  for,  such  owner,  in  procuring  or  fur- 
nishing such  labor  or  materials,  shall  have 
a  lien  upon  such  building  or  structure,  and 
upon  the  Interest  of  the  owner  thereof  in  the 
lot  of  land  upon  which  the  same  is  situated, 
U>  secure  the  payment  of  the  debt  so  due  to 
him,  and  the  costs  which  may  arise  in  en- 
forcing such  lien  under  this  chapter,  except 
as  is  provided  in  the  following  sections." 

The  meaning  of  the  word  "consent"  as 
here  used,  has  been  stated  in  two  cases. 
Chief  Justice  Mclver,  In  delivering  the  opin- 
ion of  the  court  in  Geddes  v.  Bowden,  19  S. 
C.  1,  says:  "The  word  'consent*  ordinarily 
implies  choice,  and  one  can  scarcely  be  re- 
garded as  giving  his  consent  to  that  which 
he  has  no  right  to  object  to.  In  the  experi- 
ence of  life  a  man  is  oftentimes  compelled 
to  accept  results,  in  the  sense  that  he  makes 
no  opposition  or  objection  thereto,  for  the 
feason  that  he  has  no  right  or  power  so  to 
do,  but  he  cannot  in  any  proper  sense  of  the 
term,  be  regarded  as  consenting  to  them,  un- 
less he  has  the  right  and  power  to  exercise 
a  choice  to  consent  or  object  thereto.  As  la 
well  said  by  Mr.  Chief  Justice  Simpson,  in 
Gray  v.  Walker,  18  S.  C.  147,  in  construing 
this  statute:  'Consent  here,  we  think,  Implies 
something  more  than  a  mere  acquiescence  in 
a  state  of  things  already  in  existence.  It 
implies  an  agreement  to  that  which,  but  for 
the  consent,  could  not  exist  and  which  the 
party  consenting  has  a  right  to  forbid.' " 

This  section  as  thus  construed  is  not  in  the 
least  Inconsistent  with  section  8011,  which 
is  as  follows:  "The  owner  of  any  such  build- 
ing or  structure  in  process  of  erection,  or  be- 


ing altered  or  repaired,  other  than  the  party 
by  whom  or  in  whose  behalf  a  contract  for 
labor  or  materials  has  been  made,  may  pre- 
vent the  attaching  of  any  lien  for  labor 
thereon  not  at  the  time  performed,  or  ma- 
terials not  then  furnished,  by  giving  notice, 
in  writing,  to  the  person  performing  or  fur- 
nishing such  labor,  oi^  furnishing  such  ma- 
terials, that  he  will  not  be  responsible  ttiere- 
for." 

It  is  not  necessary  for  the  owner  of  the 
property  to  give  notice  under  section  3011 
that  he  will  be  responsible  for  the  labor  or 
material,  unless  the  labor  or  material  was  to 
be  furnished  by  virtue  of  his  agreement  or 
consent  as  provided  by  section  3008.  The 
meaning  of  the  two  sections  construed  to- 
gether is  that  under  section  3008  a  lien  may 
be  put  upon  property  for  material  or  labor 
expended  thereon,  when  the  owner  agrees  or 
consents  that  it  shall  be  so  expended;  but 
under  section  3011,  if  the  owner  is  not  him- 
self the  party  by  whom  or  in  whose  behalf 
the  contract  for  labor  or  material  has  been 
made,  but  has  made  himself  responsible  by 
the  agreement  or  consent  mentioned  in  sec- 
tion 3008,  he  may  give  notice  that  he  will 
not  be  responsible  for  labor  or  material  fur- 
nished after  the  date  of  such  notice^  and 
thus  prevent  his  liability  extending  to  labor 
or  material  furnished  after  that  time.  Sec- 
tion 3011  applies  only  when  the  owner,  hav- 
ing become  liable  under  section  3008,  wishes 
to  terminate  his  liability. 

Oswald  never  became  liable  under  sectlcm 
3008,  for  there  la  no  evidence  that  he  had 
any  opportunity  or  any  right  either  to  object 
or  to  consent  to  the  contract  between  Mets 
and  Critcher.  The  message  sent  by  the  wag- 
oner asking  Metz  to  furnish  good  lumber 
does  not  indicate  that  Oswald  did  anything 
more  than  recognize  a  contract  already  made 
between  other  persons,  which  he  could  not 
prevent  It  was  a  mere  request  which  he 
had  no  power  to  enforce;  and  the  utmost 
inference  that  could  be  drawn  from  it  was 
that  Oswald  acquiesced  in  a  state  of  things 
already  in  existence.  A  verdict  in  his  favor 
was  therefore  inevitable  under  the  law,  as 
laid  down  In  the  cases  above  dted. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court,  be  affirmed. 

HYDRICK,  J.  I  concur  In  the  result 
See  opinion  on  former  appeal  in  this  case, 
83  S.  a  405,  65  S.  E.  394. 


06  a  C.  409) 

HARRIS  et  al.  ▼.  HARRIS  et  al. 

(Supreme  Court  of  South  Carolina.     July  2U 

1910.) 


Executors  and  Administbators  (|  327*] 
Sale  of  Real  Estate—Power  of  Court. 
The  court  has  power  to  order  a  sale  of 
real  estate  held  by  executors  in  a  will  directtng 
them  to  collect  the  rents  thereof,  and  divide  the 
same  among  testator's  wife  and  children,  until 
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the  yoangest  child  ahonld  reach  maturity,  and 
then  to  ^ell  the  land  and  divide  the  proceeda 
among  tlie  wife  and  children,  and  to  order  a  re- 
investment of  the  proceeds,  after  careful  inves- 
tigation, 80  that  the  rights  of  the  remaindermen 
may  be  fnlly  protected. 

rE3d.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  1344;  Dec 
Dig.  §  327.*} 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;    Robt.  Aldrlch,  Judge. 

Action  by  Annie  C.  Harris,  Executrix,  and 
another  against  William  W.  Harris  and  oth- 
ers. From  a  judgment  for  plalntifrs^  de- 
fendants aig>eal.    Affirmed. 

Frank  B.  Gary,  for  appellants.  Wdl  P. 
Oreene,  for  respondents. 

WOODS,  J.  By  hia  will  John  A.  Harris, 
late  of  the  county  of  Al^bevllle,  devised  cer- 
tain of  his  real  estate  to  his  wife  for  life, 
•directing  his  executors  at  her  death  to  sell 
It  and  divide  the  proceeds  among  his  chll- 
-dren.  He  provided  that  all  his  other  lands 
should  be  kept  together,  his  executors  to  col- 
lect the  rents  and  profits  and  divide  among 
his  wife  and  children,  until  the  youngest 
child  should  reach  majority,  and  that  then 
the  executors  should  sell  the  land  and  divide 
the  proceeds  among  his  wife  and  children. 

This  action  was  brought  by-  the  widow,  as 
-executrix,  and  in  her  own  right,  and  J.  C. 
Harris,  as  executor,  against  the  children  of 
the  testator  to  have  a  lot  of  the  land  sold 
t>y  order  of  the  court  and  the  proceeds  of  sale 
reinvested.  The  circuit  court  ordered  the 
«ale  and  reinvestment  and  the  defendants 
appeal  on  the  ground  (1)  that  the  court  had 
no  power  to  make  an  order  which  would  in 
any  wise  disarrange  the  testator's  scheme 
with  respect  to  the  property  as  expressed  in 
his  will ;  and  (2^  that  even  if  the  court  pos- 
sessed such  power  it  was  In  this  case  improp- 
-erly  exercised. 

There  can  be  no  doubt  of  the  power  of  the 
<!Ourt  of  common  pleas  to  order  a  sale  of 
specific  property,  held  either  under  a  trust 
or  under  a  direct  limitation  vested  or  con- 
tingent, and  a  reinvestment  of  the  proceeds 
-of  sale.  Bofil  v.  Fisher,  8  Rich.  Eq.  1,  55 
Am.  Dec.  627;  De  Leon  v.  Barrett,  22  S.  C. 
412;  Powers  v.  Bullwinkle,  33  S.  C.  2d3,  11 
8.  B.  971.  Such  power,  it  is  true,  should  be 
exercised  with  great  caution  and  after  care- 
ful investigation  by  the  court,  for  in  such 
matters  the  interests  of  remaindermen,  es- 
pecially infants,  may  be  readily  sacrificed, 
and  the  court  imposed  upon  by  intentional 
wrong  or  negligence  of  guardians  ad  litem 
or  other  persons.  In  this  case,  examination 
of  the  record  shows  the  utmost  good  faith, 
-carefid  investigation  by  the  court,  and  con- 
clusive proof  that  the  change  of  investment 
would  he  of  great  advantage  to  all  the  par- 
ties concerned,  including  the  minor  children. 

It  is  the  judgment  of  this  court  that  the 
indgment  of  the  circuit  court  he  affirmed. 


(86  S.  C.  314) 
STATE  ex  lel.  MdNVAILLB  v.  ROUSE. 

Magistrate. 

(Supreme  Cburt  of  South  Carolina.     June  18, 

1910.) 

1.  Manoamus  (SS  7,  27*)  — When  Beicedt 
Lies— Judicial  Functions. 

Mandamus  lies  to  compel  a  judicial  officer 
to  perform  a  plain  ministerial  duty,  but  is 
somewhat  discretionary  with  the  court. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  8§  6,  63 ;    Dec.  Dig.  ii  7,  27.*] 

2.  Mandamus  (S  61*)  —  Ministsbial  Func- 
tions—Issuance of  Wabbant. 

Issuance  of  a  warrant  on  information  on 
oath  that  an  offense  has  been  committed  is  ordi- 
narily a  ministerial  duty,  as  affecting  the  pro- 
priety of  mandamus  to  compel  performance  of  it. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  i  122 ;    Dec.  Dig.  f  61.*] 

3.  Mandamus  (§  61*)  —  Issuance  of  Wab- 
BANTS— Judicial  Discbetion. 

If  the  judge  applied  to  for  mandamus  to 
compel  a  magistrate  to  issue  a  second  warrant 
of  arrest  for  fraudulent  violation  of  a  contract 
for  personal  service  considered  that  the  warrant 
charged  the  same  offense  of  which  accused  was 
convicted  under  the  first  warrant,  and  that 
justice  would  not  be  promoted  by  another  ar- 
rest, he  had  discretion  to  refuse  the  writ. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  122 ;  Dec  Dig.  f  61.*] 

4.  Masteb  and  Sebvant  (S  67*)— B^audu- 
LENT  Violation  of  Contbact—Constitu- 
tional  Law. 

Cr.  Code  1902,  i  357a,  enacted  B^b.  26, 
1,904  (24  St.  at  Large,  428),  relating  to  convic- 
tions for  violating  farm  labor  contracts  referred 
to  in  sections  355  and  357,  is  unavailable  to  an 
employer  seeking  mandamus  to  compel  issuance 
of  a  warrant  for  fraudulent  violation  of  such 
a  contract,  since  the  statute  has  been  declared 
to  be  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  75 ;    Dec.  Dig.  i  67.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  R.  W.  Memmlnger, 
Judge. 

Application  by  the  State  on  the  relation 
of  I.  T.  Mclnvaille  for  mandamus  against  C 
R.  Rouse,  Magistrate.  From  an  order  refus- 
ing the  writ,  relator  appeals.    Affirmed. 

Miller  &  Lawson,  for  appellant  Macfar- 
lan  &  Thornwell,  for  respondent 

JONES,  C.  J.  This  appeal  is  from  an  order 
of  the  circuit  court  refusing  to  grant  writ  of 
mandamus  against  a  magistrate  requiring 
him  to'  issue  a  warrant  of  arrest  for  fraud- 
ulent and  malicious  violation  of  a  contract 
for  personal  service. 

In  December,  1909,  Manning  Albert  entered 
into  a  contract  by  which  he  agreed  to  work 
on  a  farm  for  the  relator  during  the  year 
1910.  He  refused  to  enter  upon  service 
thereunder  and  subsequently  entered  into  a 
contract  to  serve  E.  D.  Summer  for  that 
year.  A  warrant  was  issued  by  Magistrate 
Rouse  on  January  4,  1910,  charging  that 
Albert  fraudulently  and  with  intent  to  In- 
jure Mclnvaille  failed  and  refused  to  render 
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personal  service  in  violation  of  his  contract 
on  the  Ist,  3d,  and  4th  days  of  January, 
1910.  Albert  was  arrested  and  on  trial  plead- 
ed guilty  and  was  sentenced  to  pay  a  fine  of 
$25  or  to  serve  30  days  on  the  chain  gang. 
This  trial  was  held  on  January  7,  idlO. 
Albert  paid  the  fine  and  was  discharged 
that  day.  On  January  6,  1910,  while  Albert 
was  in  custodia  legls  under  the  above  "war- 
rant, the  relator  presented  an  affidavit  and 
requested  the  magistrate  to  issue  a  warrant 
against  Albert  for  refusal  to  render  service 
under  the  contract  on  the  5th  and  6th  days 
of  January,  1910.  The  magistrate  refused 
to  Issue  the  warrant,  on  the  ground  that  Al- 
bert had  already  been  convicted  for  the  same 
offense  under  the  former  warrant  Upon 
hearing  the  return  showing  the  facts  as  stat- 
ed above,  Judge  Memminger  refused  the  writ 
in  a  short  order  without  stating  his  reasons 
therefor. 

Appellant  presents  the  following  excep- 
tions: 

1.  Because  his  honor  erred  in  holding  that 
mandamus  would  not  lie  to  compel  the  issu- 
ance of  a  warrant,  and  in  refusing  the  writ 
on  said  ground. 

2.  Because  his  honor  erred  In  holding  that 
the  Issuance  of  the  warrant  was  discretion- 
ary with  the  magistrate,  whereas  he  should 
have  held  that  the  issuance  thereof  was  min- 
isterial and  compellable  by  mandamus. 

3.  Because  his  honor  erred  in  holding  that 
the  magistrate  could  prejudice  the  plea  of 
former  Jeopardy  in  refusing  to  issue  the  war- 
rant, and  in  denying  the  writ  on  said  ground, 
whereas  he  should  have  held  that  the  de- 
fense of  former  Jeopardy  could  be  interposed 
by  the  defendant  only  after  the  issuance  of 
the  warrant 

4.  Because  his  honor  erred  in  holding  that 
the  act  of  the  General  Assembly  (24  St  at 
Large,  428),  providing  punishment  for  viola- 
tion of  labor  contracts,  etc.,  was  without 
force  and  effect  and  utterly  null,  and  that 
the  magistrate  was  not  required  by  said  act 
to  issue  said  warrant,  whereas,  it  is  re- 
spectfully submitted,  his  honor  should  have 
held  that  the  said  act  made  it  mandatory 
on  the  magistrate  to  issue  said  warrant  in 
that  (a)  said  act  was  not  impaired  by  Ex 
parte  Hollman,  79  S.  C.  11,  60  S.  E.  19,  21  L. 
R.  A.  (N.  S.)  242,  (b)  that  said  act  h^s  not 
been  repealed  by  any  subsequent  act,  either 
expressly  or  by  implication,  (c)  that  said  act 
did  not  violate  section  24,  art  1  of  the  Con- 
stitution of  the  United  States  and  the  act 
passed  in  pursuance  thereof,  Isnown  as  the 
^'Peonage  Statute,"  nor  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United 
States,  nor  section  5,  art  1,  of  the  Constitu- 
tion of  this  state. 

5.  Because  his  honor  held  that  two  differ- 
ent distinct  and  independent  violations  of 
the  labor  contract  constituted  but  one  of- 
fense, whereas  he  should  have  held  that  said 
violations  constituted  several  offenses,  con- 


viction for  one  of  which  would  not  bar  pros- 
ecution for  another,  and  he  erred  in  not  so 
holding  and  granting  the  writ  accordingly. 

There  is  nothing  in  the  record  that  would 
authorize  this  court  to  assume  that  Judge 
Memminger  made  the  rulings  mentioned  in 
the  exceptions  alone.  The  only  question 
fairly  arising  is  whether  there  was  error  in 
refusing  the  writ  upon  the  facts  stated  in 
the  record.  We  think  there  was  no  error. 
It  may  be  conceded  that  mandamus  will  lie 
to  compel  a  Judicial  ofilcer  to  perform  a  plain, 
ministerial  duty,  and  that  the  issuance  of  a 
warrant  upon  information  on  oath  that  a 
criminal  offense  has  been  committed,  is  ordi- 
narily a  ministerial  duty.  The  writ,  how- 
ever, is  not  demandable  as  of  right  but  rests 
to  some  extent  in  the  discretion  of  the  court 
State  V.  Turner,  32  S.'C.  350,  11  S.  E.  99; 
Abbeville  v.  McMillan,.  52  S.  C.  73,  29  S.  E. 
540;  19  Ency.  I^w  (2d  Ed.)  753.  If  Judge 
Memminger  considered  that  the  second  war- 
rant which  was  sought  really  charged  the 
same  offense  of  which  Albert  was  convicted 
under  the  first  warrant,  and  that  Justice 
would  not  be  promoted  by  another  arrest 
and  trial,  it  was  within  his  discretion  to  re- 
fuse the  writ.  Such  was  very  probably  his 
ground  for  refusal,  and  we  are  satisfied  with 
his  action. 

The  Act  of  1908  (25  St  at  Large,  p.  1060) 
provides:  ^'Section  1.  That  any  person  who 
shall  hereafter  contract  with  another  to  ren- 
der to  him  personal  service  of  any  kind,  and 
thereafter  fraudulently,  or  with  malicious 
intent  to  injure  his  employer,  fail  or  refuse 
to  render  such  service  as  agreed  upon,  shall 
be  deemed  guilty  of  a  misdemeanor.'*  The 
undisputed  facts  show  that  while  Albert  en- 
tered into  the  labor  contract  he  did  not  in 
fact  undertake  to  perform  any  service  there- 
under, but  repudiated  the*contract  by  Alter- 
ing into  service  for  another.  His  breach  of 
the  first  contract  was  complete,  continuous, 
and  uninterrupted  ftx>m  the  beginning.  This 
was  not  a  case  in  which  there  was  a  breach, 
then  a  restoration  of  service  under  the  con- 
tract, and  then  another  breach;  but  is  the 
case  of  a  single  and  continuous  breach 
throughout  the  period  covered  by  both  war- 
rants, and  could  not  be  split  up  into  as  many 
offenses  as  there  are  days  or  hours  in  the 
year. 

Appellant  can  receive  no  aid  from  the 
amendment  known  as  section  357a  of  the 
Oimlnal  Code,  enacted  February  25,  1904 
(24  St  at  Large,  p.  428),  because  the  amend- 
ment by  its  terms  relates  to  convictlona  for 
violation  of  farm  labor  contracts  referred 
to  In  sections  365  and  857,  Criminal  0>de, 
which  statute  was  declared  unconstitutional 
in  Ex  parte  Hollman,  79  S.  C.  9,  60  S.  E.  19, 
21  L.  R,  A.  (N.  S.)  242.  The  act  of  190S 
covering  this  subject  does  not  contain  the- 
provisions  of  section  857a. 

The  Judgment  of  the  circuit  court  is  at* 
firmed. 
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(86  S.  C.  324) 

RAFIELD  ▼:  ATLANTIC  COAST  LINE  R. 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.     July  18, 

1910.) 

1.  Venue   (|  46*)— Szatutbs  —  Tbansfeb   of 
Action  roB  Trial. 

Code  dr.  Proc.  1902,  {  147,  providing  that 
the  court  may  change  the  place  of  trial  when 
the  county  designated  is  not  the  proper  county, 
confers  jurisdiction  to  the  extent  of  changing 
the  place  of  trial,  where  the  county  designated 
is  not  the  proper  county,  and  the  court  in  an 
action  against  a  nonresident  of  the  county  may 
not  dismiss  the  action  for  want  of  jurisdiction, 
but  may  remove  the  case  to  the  proper  county 
for  trial. 

[Ed.  Note.— £\>r  other  cases,  see  Venue,  Cent 
Dig.  I  68 ;   Dec  Dig.  S  46.*] 

2.  Venue  (|  72*)— Change  of  Venue— Issues 
—Question  fob  Juby. 

where  the  complaint  in  an  action  against 
a  railroad  company  alleged  that  defendant  was 
a  foreign  corporation  operating  a  line  through 
Uie  county  in  which  the  action  was  brought, 
wherein  it  had  agents  for  the  transaction  of  its 
business,  and  defendant,  in  support  of  its  mo- 
tion to  transfer  the  case  to  another  county  for 
trial,  showed  by  affidavit  that  it  did  not  control 
the  line  in  the  county  within  which  the  action 
was  brought,  any  further  than  that  it  operated 
trains  over  the  line  owned  by  another  railroad 
company,  and  that  it  had  no  pl|Lce  of  business 
along  the  line,  the  court  must  determine  the 
issue  of  fact  whether  the  company  operated  a 
line  of  railroad  in  the  county  In  which  the  ac- 
tion was  brought,  so  that  on  the  court  finding 
that  the  complaint  was  true,  it  could  properly 
refuse  to  transfer  the  case. 

[Eid.  Note.— For  other  cases,  tee  Venue,  Cent 
Dig.  S  127 ;   Dec  Dig.  I  72.*] 

3.  Appeal  and  Bbbob  (§  1024*)— QuEsnoHS 
Revibwablb  —  Findings  on  Motion  to 
Tbansfeb  Case  to  Anothbb  Countt. 

The  findings  of  the  court  on  a  motion  to 
transfer  a  case  on  the  ground  that  defendant  is 
a  nonresident  of  the  county  are  not  reviewable 
by  the  Supreme  Court  on  appeal. 

[E>1.  Note.— Foi*  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3836 ;    Dec  Dig.  §  1024.*] 

4.  Appeabancb  (I  23*)  — Genebal  Appeab- 
ance. 

An  appearance  by  defendant  for  the  pur- 
pose of  questioning  the  jurisdiction  of  the  court, 
and  an  answer  pleading  only  to  such  jurisdic- 
tion by  alleging  that  the  court  has  no  jurisdic- 
tion because  defendant  is  a  nonresident  of  the 
county,  etc.,  are  not  a  waiver  of  the  right  to  ob- 
ject tnat  the  action  was  brought  in  the  wrong 
county. 

[Ed.  Note. — ^For  other  cases,  see  Appearance, 
Cent  Dig.  Si  111,  112;  Dec  Dig.  t  23.*] 

Aiq[)eal  from  Common  Pleas  Circuit  Court 
of  liOxiDgton  County ;  John  S.  Wilson,  Judge. 

Action  by  Lncretia  Rafleld,  an  infant,  by 
her  guardian  ad  litem,  Mattie  Rafield,  against 
tbe  Atlantic  Coast  Line  Railroad  Company 
and  another.  From  an  order  refusing  to 
transfer  the  case  from  Lexington  county  to 
Richland  county  for  trial,  defendants  ap- 
peal.   Affirmed. 

Graham  &,  Sturkie.  Barnard  B.  Evans,  and 
Eflrd  &  Dreher,  for  appellants.  Barron, 
Moore  &  Barron,  R.  B.  Herbert,  and  Lyles  & 
Lyles,  for  respondent. 


GARY,  A.  J.  This  is  an  appeal  from  an 
order  refusing  to  transfer  the  above-stated 
case,  from  Lexington  county  to  Richland 
county,  for  trial. 

The  following  statement  appears  in  the  rec- 
ord: *^he  plaintiff  brought  this  action  by 
her  guardian  ad  litem  for  injuries  received 
while  riding  on  the  car  of  the  defendant  the 
Columbia  Electric  Street  Railway,  Light  & 
Power  Company  on  the  26th  day  of  June, 
1909,  by  reason  of  collision  with  the  train  of 
defendant  Atlantic  Coast  Line  Railroad  Com- 
pany. Said  accident  occurred  in  the  city  of 
Columbia,  in  Richland  county.  This  action 
was  commenced  by  service  of  summons  and 
complaint  on  both  the  defendants,  on  July 
19,  1909." 

The  allegations  of  the  complaint,  material 
to  the  questions  involved,  are  as  follows: 
'"That  the  defendant  the  Atlantic  Coast  Line 
Railroad  Company  is  a  foreign  corporation, 
chartered  and  existing  under  the  laws  of 
some  state  unknown  to  this  plaintiff,  but  at 
the  times  hereinafter  mentioned,  was,  and  is 
now,  operating  and  controlling  as  lessee 
thereof,  a  railroad  extending  from  the  city 
of  Columbia,  S.  C,  to  the  city  of  Greenville, 
in  the  state  aforesaid,  passing  through  the 
county  of  Lexington,  where  it  has  agents  and 
stations  for  the  transaction  of  its  business, 
and  at  the  times  hereinafter  mentioned  the 
defendant  Atlantic  Coast  Line  Railroad  Com- 
pany was,  and  is  now,  tbe  owner  Of  locomo- 
tives, cars,  and  other  appurtenances  of  said 
railroad ;  and  owns  and  operates  other  rail- 
roads in  said  state;  and  that  the  said  Colum- 
bia Electric  Street  Railway,  Light  A  Power 
Cbmpany  is  a  corporation  duly  chartered  and 
existing,  under  and  by  the  laws  of  this  state, 
and  at  the  times  hereinafter  mentioned,  was, 
and  is  now,  the  owner,  operator,  and  con- 
troller of  a  street  railroad  in  the  city  of 
Columbia,  S.  C,  and  owns  and  operates  the 
cars  and  other  appurtenances  of  said  rail- 
road, and  owns  property  in  the  county  of 
Lexington  aforesaid.  That  the  defendant  At- 
lantic Coast  Line  Railroad  Company  is  a  car- 
rier of  passengers  and  freight,  on  and  over  its 
railroads,  for  hire.    •    ♦    •»» 

The  Atlantic  Coast  Line  R.  R.  Co.  served 
the  following  answer:  *'The  defendant  Atlan- 
tic Coast  Line  Railroad  Company  appearing 
only  for  the  purpose  of  questioning  the  ju- 
risdiction of  this  honorable  court,  and  plead- 
ing only  to  such  jurisdiction,  answering  the 
complaint  herein,  alleges:  That  no  cause  of 
action  exists  against  it,  as  alleged  in  the  com- 
plaint, of  which  this  court  has  jurisdiction, 
for  the  reason  that  neither  of  the  defendants 
named  is  a  resident  of  the  county  of  Lexing- 
ton. Th<i8  defendant  is  a  corporation  created 
and  existing  under  the  laws  of  the  state  of 
Virginia,  is  a  citizen  of  said  state,  and  has 
no  railroad  track,  as  owner  or  lessee,  office  or 
agent,  upon  whom  process  can  be  served  in 
the  county  of  Lexington,  and  does  no  busi- 
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ness  in  said  county;  nor  did  it  have  such 
track,  office,  or  agent  at  the  time  of  the  com- 
mencement of  this  action." 

The  answer  of  the  Columbia  Street  Rail- 
way Light  &  Power  Company  was  similar, 
except  in  the  allegation,  that  It  "is  a  resident 
of  the  county  of  Richland,  and  does  no  busi- 
ness In  the  county  of  Lexington,  but  Is  a  do- 
mestic corporation,  and  has  Its  principal  and 
only  place  of  business  In  Richland  county." 

The  attorneys  for  each  of  the  defendants, 
served  the  following  notice  upon  the  plain; 
tiff's  attorney:  *Tlease  take  notice  that  on 
Monday,  the  1st  day  of  November,  1909,  at 
10  o'clock  a.  m.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  at  Lexington  court- 
house, upon  the  pleadings  herein,  and  the  an- 
nexed aCBdavits,  the  undersigned  will  move 
before  his  honor.  Judge  J.  S.  Wilson,  for 
an  order  dismissing  the  above-stated  case  for 
want  of  jurisdiction,  and  failing  in  that,  for 
an  order  removing  said  case  to  Richland 
county,  and  for  leave  to  answer  the  complaint 
when  so  removed." 

The  affidavit  of  Wm.  O.  Childs,  which  was 
annexed  to  the  notice  of  motion,  contains  the 
following  statements:  "That  he  is  president 
of  the  Columbia,  Newberry  &  Laurens  Rail- 
road Company,  which  runs  from  the  dty  of 
Columbia  to  Laurens,  S.  d  passing  for  a 
considerable  distance  through  the  county  of 
Lexington.  That  the  passenger  traffic  and 
service,  done  by  one  train  each  way  daily  on 
said  railroad  through  Lexington  county,  is 
carried  on  by  the. said  Columbia,  Newberry 
&  Laurens  Railroad  Company,  with  engines, 
cars,  and  crews,  which  are  the  property  of 
the  Atlantic  Coast  Line  Railroad  Company, 
but  that  while  said  trains  and  crews  are  on 
the  road  of  the  said  Columbia,  Newberry  & 
Laurens  Railroad  Company  in  Lexington 
county,  they  are  operated  solely  under  and 
by  the  rules,  orders  and  control  of  the  of- 
ficers of  the  said  last-named  railroad  compa- 
ny, the  same  paying  to  the  said  Atlantic 
Coast  Line  Railroad  Company  a  stipulated 
sum  per  train  mile  per  month  for  the  use  by 
the  said  Columbia,  Newberry  &  Laurens  Rail- 
road Company  ot  the  said  trains;  and  the 
said  monthly  rental  is  paid,  irrespective  of 
the  an^ount  of  revenue  made  by  the  said 
Columbia,  Newberry  &  Laurens  Railroad 
Coinpany  on  account  of  the  use  by  it  of  the 
said  trains;  that  the  said  Atlantic  Coast 
Line  Railroad  Company  does  not  own  or  con- 
trol, by  lease  or  otherwise,  the  railroad  of 
the  said  Columbia,  Newberry  &  Laurens  Rail- 
road Company  through  the  county  of  Lexing- 
ton, over  which  the  aforesaid  cars  of  the  At- 
lantic Coast  Line  Railroad  Company  are  op- 
erated as  aforesaid.  That  the  said  Atlantic 
Coast  Line  Railroad  Company  has  no  agent 
or  place  of  business  along  the  said  railroad  in 
Ijexington  county  as  aforesaid.  That  with 
the  exception  of  the  two  trains  rented  from 
the  Atlantic  Coast  Line  Railroad  Company, 
as  aforesaid,  the  entire  traffic  over  the  said 
railroad  in  Lexington  county  is  handled  and 


f  conducted  by  the  engines,  crews,  and  em- 
ployte  of  the  said  Columbia,  Newberry  & 
Laurens  Railroad  Company." 

The  plaintiff  cnibmitted  the  affidavit  of 
H.  A.  Lorick  in  which  he  says:  "That  he  is 
a  merchant  residing  at  Irmo,  in  the  county 
of  Lexington,  s&id  state  of  South  Carolina; 
that  he  has  been  in  the  merchandise  business 
at  that  place  for  eight  years;  that  be  sees 
passenger  trains  and  locomotives  passing 
over  the  railroad  at  said  place  with  the  fol- 
lowing words  printed  or  painted  on  said  loco- 
motives and  passenger  cars,  'Atlantic  Coast 
Line,'  and  that  said  railroad  extends  from 
Columbia,  S.  C,  to  Laurens,  S.  0. ;  that  the 
ticket  agent  at  Irmo  sells  tickets  to  passen- 
gers on  said  trains  of  the  Atlantic  Coast 
Line,  and  that  deponent  has  frequently 
bought  tickets  from  the  station  agent  at 
said  place  to  points  on  said  railroad,  and 
was .  conveyed  in  the  cars  of  the  Atlantic 
Coast  Line." 

We  do  not  deem  it  necessary  to  reier  to 
the  other  affidavits  which  accompanied  the 
notice  of  motion. 

His  honor,  the  presiding  Judge,  made  the 
following  order:  "A  motion  having  been 
made  to  transfer  the  above-stated  case  to 
Richland  county  for  trial,  and  after  hearing 
the  arguments,  for  and  against  said  motion, 
it  is  ordered:  That  said  motion  be,  and  the 
same  is  hereby,  refused." 

Tho  defendants  appealed  upon  exceptions, 
the.  "first  of  which  is  as  follows:  "It  is  re- 
spectfully submitted  that  his  honor.  Judge 
Wilson,  erred  in  refusing  the  motion  of  both 
the  defendants  for  an  order  dismissing  the 
case  for  want  of  Jurisdiction,  since  it  ap- 
peared that  neither  defendant  has  now,  or 
had  at  the  time  of  the  bringing  of  the  action, 
any  agent  in  Lexington  county  on  whom 
process  could  t)e  served,  and  maintained  no 
office  and  owned  and  operated  no  railroad 
in  said  county,  and  that  both  defendants 
were  therefore  nonresidents  of  said  county." 

Section  147  of  the  Code  provides  "that 
the  court  may  change  the  place  of  trial,  in 
the  following  cases:  (1)  When  the  county 
designated  for  that  purpose  in  the  complaint, 
is  not  the  proper  county."  In  construing 
this  section  of  the  Cbde  the  court  uses  the 
following  language  in  the  case  of  Steele  v. 
Exum,  22  S.  O.  276:  "There  may  be  a  full 
jurisdiction,  or  a  limited  Jurisdiction  in 
courts^  determined  by  the  law  which  confers 
it.  In  cases  of  the  kind  before  the  court,  we 
think  that  section  147  has  conferred  upon  the 
courts  of  this  state  Jurisdiction,  to  the  ex- 
tent of  <dianging  the  place  of  trial,  in  cases 
falling  under  the  sections  referred  to." 

It  was  ruled  in  the  case  of  Gelser  v.  San- 
ders, 26  S.  O.  70,  1  S.  E.  159,  that,  as  the 
defendant  was  not  a  resident  of  the  county 
in  which  he  was  sued,  the  court  of  common 
pleas  for  that  county,  while  without  Juris- 
diction to  try  the  ca^  on  its  merits,  had  the 
right  to  order  Its  removal  to  the  proper 
county.    The  language  therein  used  by  the 
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court,  was  as  follows:  "As  we  understand 
the  order  of  his  honor,  the  nlotion  to  trans- 
fer was  refused,  because,  In  his  Judgment 
the  court  in  Chester  'had  uo  Jurisdiction  in 
the  case*  and  consequently  that  he  could  not 
hear  the  motion,  and  it  was  on  that  ground 
that  the  complaint  was  dismissed.  Under 
Steele  v.  Exum,  supra,  this  was  error.^  Thus 
showing  that  the  court  was  without  Jurisdic- 
tion to  disnUsa  the  complaint  This  excep- 
tion is  overruled. 

The  second  exception  is  as  follows:  "It  is 
respectfully  submitted  that  his  honor.  Judge 
Wilson,  erred  in  refusing  motion  of  defend- 
ants for  an  order  removing  said  case  to  Rich- 
land county,  and  for  leave  to  answer  the 
complaint  when  so  removed,  when  it  ai>' 
peared  that  neither  defendant  maintained 
any  office  in  Ijexington  county,  was  in  anyt 
way  r^resented  by  an  agent  residing  in  said 
county,  or  owned,,  operated,  or  leased  any 
railroad  in  said  county,  or  was  a  resident 
of  said  county." 

The  allegations  of  the  complaint  herein- 
4)efore  set  out  and  the  denial  thereof  by  the 
defendants  in  their  answers,  raised  an  issue 
as  to  the  questions  assumed  in  this  exception. 
The  affidavit  of  Lorlck  tends  to  sustain  the 
allegations  of  the  complaint  Bush  v.  Ry.,  63 
S.  C.  96,  40  S.  E.  1029. 

In  the  case  of  Ransom  v.  Anderson,  9  S.  G. 
438,  the  court  quotes  with  approval  the  fol- 
lowing language  from  Wayland  v.  Tysen,  45 
N.  Y.  281:  "The  court  has  no  power  to  strike 
out  as  sham  an  answer  consisting  of  a  gener- 
al denial  of  the  material  allegations  of  the 
complaint*'  basing  its  ruling  upon  the  prin- 
ciple that  a  denial  of  the  material  allegations 
of  the  complaint  raises  an  issue  of  fact 
which  must  be  referred  to  the  Jury  for  trial. 
There  is  no  difference  in  princii^e  between 
that  case  and  the  one  under  consideration. 
Furthermore,  the  findings  of  fact  which  were 
necessarily  involved,  in  the  conclusion  an- 
nounced by  the  circuit  Judge  are  not  review- 
able by  this  court  as  the  action  is  legal  in 
its  nature. 

There  is  another  reason  why  this  excep- 
tion cannot  be  sustained.  The  question  of 
Jurisdiction  relates  to  the  person,  and  not 
the  subject-matter.  Jenkins  v.  Ry.,  84  S.  C. 
343,  66  S.  E.  409.  The  answers  denying  the 
allegations  of  the  complaint  put  in  issue  ma- 
terial questions  of  fact  The  defendants 
therefore  waived  the  right  to  raise  the  ob- 
jection that  the  court  did  not  have  Jurisdic- 
tion to  try  the  case  upon  the  merits.  Grave- 
ley  V.  Graveley,  20  S.  O.  104;  Oliver  v. 
Fowler,  22  S.  C.  534.  This  exception  is  also 
overruled. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 

JONES,  O.  J.  I  concur  upon  the  grounds 
mentioned,  except  as  to  waiver.  The  ap- 
pearance and  answer  being  expressly  limit- 


ed to  the  question  of  Jurisdiction,  there  was 
no  waiver. 

WOODS  and  HYDRIOK,  JJ.,  concur  in  the 
result  and  in  the  remarks  of  the  Chief  Jua- 
tice. 


(86  S.  C.  367) 


STATE  V.  DALBY. 


(Supreme  Court  of  South  Carolina.     July  18, 

1910.) 

1.  Criminal  Law  (|  1134*)— Constitutional 
Law  (§  42*)— Appeal  and  Bbbob— Ques- 
tions FOE  Review— Constitutionalitt  of 
Law. 

Where  accused  is  indicted  under  the  com- 
mon law,  and  is  sentenced  under  Cr.  Code  1902, 
i  78,  providing  that  where  no  punishment  is 
provided  by  statute,  the  court  shall  award  such 
sentence  as  is  conformable  to  the  common  usage 
in  this  state,  he  cannot  question  the  constitu- 
tionality of  an  act  relating  to  the  offense  for 
which  he  was  indicted  and  sentenced,  and  his 
exceptions  to  the  refusal  of  the  court  to  quash 
the  indictment,  on  the  ground  that  the  act  is 
unconstitutional,  present  only  speculative  ques- 
tions, which  the  court  on  appeal  will  not  con- 
sider. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1134;*  Constitutional  Law, 
Cent.  Dig.  §§  39,  40 ;  Dec.  Dig.  §  42.*] 

2.  Assault  and  Batteby  (|  53*)— A  gob  a  vat - 
ED  Assault— Use  of  Deadly  weapon. 

Assault  and  battery  of  an  aggravated  na- 
ture may  be  committed  without  the  use  or  pres- 
ence of  a  deadly  weapon. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §§  73,  74 ;  Dec.  Dig.  §  53.*] 

3.  Cbiminal  Law  (§  1208*)— Sentence— Dis- 

CBETION    OF   COUBT. 

A  sentence  imposed  under  Cr.  Ck)de  1902, 
§  78,  providing  that  where  no  punishment  is 
providea  by  statute  the  court  shall  award  such 
sentence  as  is  conformable  to  the  common  usage 
in  the  state,  according  to  the  nature  of  the  of- 
fense, is  wholly  within  the  discretion  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  3281--3295;  Dec.  Dig.  I 
1208.»] 

Appeal  from  General  Sessions  Circuit 
Court  of  Charleston  County;  Robt  Aldrich, 
Judge. 

James  Dalby  was  convicted  of  an  assault 
and  battery,  and  appeals.    Affirmed. 

Alonzo  E.  Twine,  for  appellant  Solicitor 
John  E.  Peurifoy,  for  the  State. 

HYDRICK,  J.  Appellant  was  indicted  for 
an  assault  and  battery  with  Intent  to  rape, 
and  convicted  of  an  assault  afid  battery  of  a 
high  and  aggravated  nature.  From  sentence 
to  five  years  at  labor  upon  the  public  works 
of  the  county,  or  in  the  state  penitentiary, 
he  appeals. 

The  defendant  moved  to  quash  the  indict- 
ment, which  was  in  the  usual  form,  on  the 
ground  that  the  statute  under  which  it  is 
laid  is  unconstitutional.  The  act  referred  to 
is  entitled,  "An  act  to  prescribe  the  punish- 
ment for  rape  and  assault  with  intent  to 
ravish,  and  provide  for  taking  deposition  of 
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female  witness  In  such  cases."  26  Stat.  206. 
The  act  merely  prescribes  the  ptmishment  for 
rape  and  assault  with  Intent  to  ravish,  and 
for  the  taking  of  the  deposition  of  the  female 
alleged  to  have  been  assaulted.  It  provides 
also  for  the  presence  of  the  accused  at  the 
taking  of  the  deposition,  and  his  right  to 
cross-examination,  Just  as  if  the  testimony 
were  taken  in  open  court 

The  indictment  was  not  laid  under  the 
statute,  ibut  under  the  common  law.  The 
record  does  not  show  that  the  testimony  of 
the  prosecutrix  was  taken  by  deposition,  un- 
der the  provljBlon  of  the  act  As  the  defend- 
ant was  not  convicted  of  rape  or  of  assault 
with  Intent  to  ravish,  but  only  of  assault  and 
battery  of  a  high  and  aggravated  nature,  the 
sentence  was  not  Imposed  under  or  by  virtue 
of  the  provisions  of  the  act  In  question,  but 
under  section  78  of  the  Criminal  Oode,  which 
Is  as  follows:  "In  cases  of  legal  conviction, 
where  no  punishment  Is  provided  hy  statute, 
the  court  shall  award  such  sentence  as  Is  con- 
formable to  the  common  usage  and  practice 
In  this  state,  according  to  the  nature  of  the 
offenise,  and  not  repugnant  to  the  Constitu- 
tion." 

It  appears  therefore  that  appellant  Is  not 
In  a  position  to  question  the  constitutionality 
of  the  act  upon  any  ground,  ibecause  it  does 
not  appear  that  any  right  of  his  has  been 
affected  by  Its  provisions,  and  the  exceptions 
to  the  refusal  of  the  court  to  quash  the  In- 
dictment on  that  ground  present  only  specu- 
lative questions,  which  this  court  will  not  con- 
sider. Cantwell  v.  Williams,  35  S.  C.  602,  14 
S.  &  549;  Lowrlmore  v.  Mfg.  Co.,  60  S.  C. 
163,  38  S.  B.  430. 

The  next  assignment  of  error  is  in  instruct- 
ing the  jury  that  "any  violent  seizure  of  the 
person  of  another  was  aggravated  assault  and 
battery,  whereas  he  should  have  charged  that 
a  seizure,  no  matter  how  violent,  unaccom- 
panied with  a  deadly  weapon,  would  not 
amount  to  aggravated  assault  and  battery." 
An  examination  of  the  charge  shows  that  this 
exception  was  taken  under  a  misapprehen- 
sion. Nowhere  does  the  Judge  charge  as  al- 
leged in  the  exception.  On  the  contrary,  he 
did  charge  that  a  violent  seizure  of  the  per- 
son of  another  might  not  be  even  a  common 
assault  and  battery,  and  Illustrated  by  saying 
if  one  violently  seized  the  person  of  another 
to  prevent  him  from  falling  into  the  water,  or 
from  being  run  over  by  a  street  car,  it  would 
not  be  an  assault  and  battery,  showing  that 
an  unlawful  Intent  is  necessary  to  constitute 
the  offense. 

As  to  the  last  part  of  the  exception,  it  is 
only  necessary  to  say  that  it  Is  not  the  law 
that  an  assault  and  battery  must  be  made 
with  or  accompanied  by  th6  use  of  a  deadly 
weapon  to  make  It  an  assault  and  battery  of 
a  high  and  aggravated  nature.  This  offense 
DMiy  be  committed  In  many  ways,  unaccom- 
panied by  the  use  of  a  deadly  weapon.    The 


use  of  a  deadly  weapon,  however,  is  usually 
held  to  make  an  assault  one  of  an  aggravated 
nature. 

The  sentence,  being  imposed  under  the  pro- 
visions of  the  Oode  above  quoted,  was,  within 
the  terms  of  that  section,  wholly  within  the 
discretion  of  the  court 

Judgment  affirmed. 


(86  S.  C.  t36> 

ROUNTREB   v.  ATLANTIO  COAST   LINE 

RY.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     July  13, 
1910.    On  Petition  for  Rehearing,  Aug. 

8,  IWO.) 

1.  Master  and  Sebvakt  (}  286*)— Action  fob 
Pbbsonal  Injuries  —  Safe  PLage  —  E5vi- 
dence<-Pebemptobt  iNSTBucnoN— Refus- 
al of. 

Where,  in  an  action  for  personal  injuries, 
there  was  evidence  that  plaintiff's  employer  had 
not  provided  a  safe  place  fpr  him  to  worlc  in,  a 
peremptory  instruction  for  defendant  was  prop- 
erly refused. 

[Ed.  Note.'-BV>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (  1010 ;   Dec.  Dig.  §  286.*] 

2.  Masteb  and  Servant  (|  28d*)— Action 
fob  Personal  In jubibs  —  Contbibutobt 
Negligence— ^tnESTiON  fob  Juby. 

Where,  in  an  action  for  personal  injuries, 
there  was  evidence  that  the  car  from  which 
plaintiff  fell  and  was  injured  had  many  times 
been  used  by  him  and  his  fellow  workmen  when 
it  was  empty,  to  ride  over  the  same  track  at 
the  rate  of  between  20  and  30  miles  an  hoor 
without  accident,  it  was  a  question  for  the 
jury  whether  plaintiff's  riding  in  it  was  such  a 
danger  as  a  reasonably  prudent  man  would  not 
have  subjected  himself  to,  regardless  of  the  or- 
ders of  his  superior. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1129;   Dec.  Dig.  ^  289.  ♦] 

3.  Appeal  and  Ebbob  (|  1033^)— Habmless 
EtEROB— Obbob  Favobino  Pabtt  Complain- 
ing—Instbuctions. 

Where,  in  an  action  for  personal  injuries, 
an  instruction  assumed  that  there  was  evidence 
of  a  rule  prohibiting  employes  to  ride  on  the 
car  from  which  plaintiff  fell  and  was  injured, 
yet,  as  the  assumption  was  in  defendant's  favor, 
It  could  not  complain. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ii>rror,  Cent.  Dig.  §§  4056-4058;  Dec.  Dig.  I 
1033.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  Connty;   B.  C.  Watts,  Judge. 

Action  by  W.  P.  Rountree,  by  guardian  ad 
litem,  against  the  Atlantic  Coast  Line  Rail- 
way Company  and  J.  F.  Owens.  Judgment 
for  plaintiff,  and  defendants  appeal.   Affirmed. 

P.  A.  WlUcox,  J.  T.  Barron,  Wyman  &  Wy- 
man,  and  Luclan  W.  McLemore,  for  appel- 
lants. R.  C.  Holman,  R.  A.  Ellis,  «nd  B.  J. 
Best,  for  respondent 

WOODS»  J.  The  plaintiff,  while  in  the  em- 
ployment of  the  defendant  railroad  company, 
fell  from  a  dump  or  dummy  car  loaded  with 
cross-ties,  and  in  this  action  recovered  a  ver- 
dict of  $3,333  for  the  resulting  injuries,  un- 
der the  allegation  that  the  fall  was  due  to 
defendant's  negligence.    The  circuit  court  or^ 
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dered  a  new  trial,  unless  the  plaintiff  should 
remit  $1,111  from  the  verdict  The  plaintiff 
complied  with  the  order  and  entered  judg- 
ment for  $2,222,  the  reduced  amount 

The  main  position  relied  on  by  defendants 
In  support  of  the  appeal  is  that  the  circuit 
court  erred  in  refusing  the  motion  for  di- 
rection of  a  verdict  in  favor  of  defendants, 
made  on  the  following  grounds:  '*{!)  In  that 
the  accident  and  injury  to  the  plaintiff  were 
due  to  the  entire  negligence  of  the  plaintiff. 
(2)  In  that  the  accident  and  injury  to  the 
plaintiff  were  due  to  the  contributory  negli" 
gence  of  the  plaintiff.  (3)  In  that  the  acci- 
dent and  injury  to  the  plaintiff  were  due  to 
a  mere  accident  without  any  negligence  on 
the  part  of  this  defendant"  The  defendants 
assigned  error  also  in  the  refusal  of  a  motion 
for  a  nonsuit,  made  on  the  same  grounds. 

The  question  here  is.  Did  the  evidence 
make  any  one  of  the  inferences  stated  as  the 
grounds  of  defendants'  motions  inevitable? 
If  not  then  the  issues  of  sole  negligence  of 
the  plaintiff,  of  contributory  negligence,  and 
of  accident  without  negligence^  could  not  be 
decided  by  the  court  and  were  properly  sub- 
mitted to  the  jury. 

A  short  statement  of  the  evidence  adduc- 
ed on  behalf  of  the  plaintiff  will  show  that 
th^e  were  substantial  issues  of  this  kind. 
The  plaintiff  was  one  of  a  gang  of  laborers 
working  on  the  track  of  the  Atlantic  Coast 
Line  Railroad  Company  under  the  defendant 
J.  F.  Owens,  as  section  master.  On  the  3d 
day  of  February,  1908,  these  laborers  were 
engaged  in  the  iwork  of  transporting  cross^ 
ties  in  a  dump  or  dummy  car,  a  small  car 
propelled  by  hand.  This  was  loaded  under 
the  direction  of  Owens,  who  went  forward 
to  watch  for  and  signal  any  approaching 
train.  The  run  of  the  car  was  downgrade 
end  Owens  ordered  the  plaintiff  and  the  oth- 
er laborers  to  ride  upon  it  though  the  safest 
way  of  taking  it  as  plaintiff  knew,  was  to 
walk  by  the  track  and  control  the  speed  by 
band.  All  the  laborers  got  on  the  car  and 
while  It  was  moving  at  a  high  rate  of  speed, 
entirely  beyond  control,  the  jar  caused  some 
of  the  cross- ties  to  fall,  carrying  the  plain- 
tiff with  them.  Some  cars  of  this  kind  are 
provided  with  a  crowbar  which  is  put  through 
a  hole  cut  in  the  car  floor  and  used  as  a 
%)rake.  This  one  had  no  hole  cut  for  that 
purpose,  and  was  not  provided  with  a  crow- 
"bar;  but  even  if  these  provisions  had  been 
made  to  control  its  motion,  they  would  have 
been  of  no  use  on  this  occasion,  because  the 
manner  of  loading  the  car  would  have  made 
the  hole  inaccessible. 

If  this  evidence  Is  credible,  manifestly  it 
tended  to  show  that  the  plaintiff  was  not 
provided  with  a  reasonably  safe  place  in 
which  to  work,  and  that  he  was  required  to 
load  and  ride  on  the  car  by  a  superior  agent 
baving  the  right  to  direct  his  services.  De- 
fendant's counsel  in  the  effort  to  meet  this 
difficulty  contend  that,  taking  the  evidence 


of  the  plaintiff  as  true,  no  other  Inference  is 
possible  than  that  the  plaintiff,  with  no 
emergency  before  him,  recklessly  obeyed  an 
order  requiring  him  to  do  an  obviously  dan- 
gerous act  beyond  the  peril  reasonably  inci- 
dent to  his  employment  There  was  certain- 
ly evidence  from  which  the  jury  might  have 
drawn  such  an  inference,  but  it  cannot  be 
said  that  the  evidence  admitted  of  no  other. 
Whether  the  risk  of  riding  on  a  loaded  and 
uncontrolled  dump  or  dummy  car  downgrade 
should  he  regarded  so  great  that  a  reason- 
ably prudent  man  would  not  have  obeyed  an 
order  requiring  it  would  depend  on  circum- 
stances. The  grade  might  'be  so  steep  and 
long  that  there  could  be  no  doubt  of  the  obvi- 
ous folly  of  the  undertaking;  but  here  the 
evidence  was  that  the  car  reached  its  desti- 
nation safely  after  a  run  of  about  2^  miles, 
in  which  it  attained  an  estimated  speed  of 
20  to  30  miles  an  hour;  and  that  the  plain- 
tiff and  other  witnesses,  employes  ot  the  rail- 
road company,  with  the  acquiescence  of  their 
superiors,  had  many  times  before  used  cars 
like  this  in  the  same  way  without  accident 
The  court  could  not  in  view  of  this  evidence^ 
take  the  case  from  the  jury  on  the  ground 
that  no  other  inference  could  be  drawn  than 
that  the  danger  was  so  imminent  and  obvi- 
ous that  a  man  of  ordinary  prudence  would 
have  refused  to  obey  the  order  of  his  supe- 
rior requiring  him  to  incur  it  Therefore, 
under  the  principle  laid  down  in  Stephens  r. 
Southern  Ry.  Co.,  82  S.  C.  542,  64  S.  E.  601, 
there  was  no  error  in  refusing  to  instruct 
the  jury  to  find  a^  verdict  fo^  the  defendant, 
and  in  refusing  a'  motion  for  a  new  trial. 

There  is  one  other  point  requiring  notice. 
The  defendant  complains  of  the  following  in- 
structions: "Now,  I  charge  you  further,  as 
a  matter  of  law,  that  even  if  there  was  a 
rule  forbidding  any  of  the  hands  riding  on 
the  dummy  car,  if  the  jury  conclude  that 
that  rule  was  habitually  violated  with  the 
knowledge  and  acquiescence  of  the  master  or 
foreman  In  charge,  and  he  allowed  plaintiff 
to  do  that  and  had  knowledge  of  it  and  ac- 
quiesced in  it  and  permitted  it,  then  it  is 
for  the  jury  to  say  whether  or  not  under 
these  circumstances,  that  rule  was  qualified 
or  abrogated,  or  waived  or  done  away  with. 
I  say,  if  there  was  a  rule  forbidding  the 
hands  to  ride  on  that  car — yet,  it  is  for  the 
jury  to  say  whether  or  not  that  rule,  in  their 
opinion,  was  habitually  violated  with  the 
knowledge  of  the  foreman  or  master,  and  he 
acquiesced  in  it  and  allowed  it  and  made  no 
objection  to  It — ^then  it  is  for  you  to  say 
whether,  under. those  circumstances,  the  rule 
was  not  suspended,  or  whether  it  was  re- 
scinded or  abrogated.^  The  contention  is 
that  while  this  may  be  a  sound  legal  prop- 
osition, it  had  no  application  in  this  case.  It 
is  true  there  was  no  evidence  of  any  rule 
promulgated  by  the  company  against  riding 
downgrade  in  a  loaded  car  such  as  this.  But 
the  defendants  cannot  complain  that  the  court 
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assumed  that  there  was  efvidence  of  such  a 
rule,  for  the  assumption  was  favorable  to 
the  defendants. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

On  Petition  for  Rehearing 

PER  CURIAM.  Oareful  examination  of 
the  petition  for  rehearing  does  not  convince 
us  that  there  was  any  material  Issue  arising 
on  the  record  overlooked  or  disregarded  in 
the  judgment  of  the  court. 

The  petition  for  rehearing  is  therefore  dis- 
missed, and  the  order  heretofore  granted, 
staying  the  remittitur,  revoked. 


(86  S.  C.  44S) 

CITY  OF  GRBEiNVILL®  v.  PRIDMORE. 

(Supreme  Court  of  South  Carolina.     July  28, 

1910.) 

1.  Municipal   Cobpobations   (§   e2*)  — Dis- 

TBIBUnON      op     GoVEBNMENTAIi      POWEBfl— 
CONSTBUCTION    OF  CONSTITUTION. 

The  constitutional  requirement  with  respect 
to  the  separation  of  the  three  departments  of 
government  refers  to  the  state  government  and 
state  officers,  and  not  to  the  government  of  mu- 
nicipal corporations  and  their  officers^  and 
hence,  that  a  mayor  had  participated  m  the 
enactment  of  an  ordinance  relating  to  the  traffic 
in  intoxicating  liquors  would  not  preclude  him 
from  presiding  in  the  mayor's  court,  on  the 
trial  of  one  for  violating  the  ordinance. 

[Ed.   Note. — For   other   cases,    see   Municipal 
Corporations,  Dec.  Dig.  §  62. •] 

2.  Municipal    Corpobations    (§   114*)— Ta- 
LiDnr— Amendment  of  Priob  Obdinance. 

An  ordinance  begun,  ''Be  it  ordained  by  the 
mayor  and  city '  council  of  the  cit^  of  G.,  in 
council  assembled  and  by  authority  of  the 
same,  that  section  No.  3,  of  an  ordinance  rati- 
fied on  the  2d  day  of  May,  1905,  be  amended 
*  *  ^  so  that  when  amended,  the  ordinance 
shall  read  as  follows,"  and  was  followed  by  a 
complete  ordinance  requiring  no  reference  to 
any  other  ordinance  for  its  interpretation  or 
enforcement.  Heldf  that  this  was  not  an 
amendment  of  the  former  ordinance,  but  was  a 
complete  enactment,  not  dependent  for  its  valid- 
ity on  the  validity  of  the  former  ordinance. 

[Ed.    Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  §  114.*] 

8.  Municipal  Cobpobations  (§  111*)— Obdi- 

NANCES— E-FFECT  OF  PaBTIAL  INVALIDITY. 

Civ.  Code  1902,  §  2004,  requires  sentence 
In  the  mayor's  court  to  be  in  the  alternative. 
An  ordinance  provided  for  punishment  for  its 
violation  as  follows  '*any  persons  violating  any 
of  the  provisions  of  this  ordinance  shall  be 
fined  not  less  than  $20  nor  more  than  $50  or 
imprisoned  30  da^s,  or  both  fined  and  imprison- 
ed at  the  discretion  of  the  mayor.'*  Heldf  that 
though  so  much  of  the  ordinance  as  purported 
to  confer  power  to  impose  both  a  fine  and  im- 
prisonment was  void,  the  ordinance  was  not 
rendered  entirely^  invalid,  since,  without  the 
provision,  the  ordinance  remained  complete,  pro- 
viding for  punishment  in  the  alternative. 

[Ed.   Note.— For   other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  §i  248-251 ;   Dec.  Dig. 

I  in.*] 

Appeal  from  Common  Fleas  Circuit  Court 

of  Oreenyllle  County;  John  S.  Wilson,  Judge. 

A.  F.  Pridmore  was  oonvlcted  of  violating 


an  ordinance  of  the  City  of  Greenville,  and 
he  appeals.    Afilrmed« 

Adam  O.  Welbom,  for  appellant.  Hodges 
&  Daniel,  for  respondent. 

WOODS,  J.  The  defendant  Tvas  convicted 
in  the  mayor's  court  of  the  city  of  Greenville 
on  the  charge  of  violating  a  city  ordinance 
of  October  5v  1909,  relating  to  the  trafiSc  in 
intoxicating  liquors.  The  sentence  was  that 
he  pay  a  fine  of  $25  or  be  Imprisoned  for  30 
days.  An  appeal  to  the  circuit  court  resulted 
in  afi^rmance,  and  the  defendant  now  appeals 
to  this  court 

By  his  first  exception  the  defendant  relies 
on  the  same  position  taken  in  Spartanhurg 
V.  Parris,  85  S.  C.  227,  67  S.  B.  246,  namely, 
that  the  mayor,  having  participated  as  a  leg- 
islator in  the  malc^ing  of  the  ordinances,  was 
prohibited  by  the  Constitution  from  acting 
in  a  Judicial  capacity  In  the  trial  of  persons 
accused  of  violating  them.  In  that  case  it 
\itis  held  that  the  constitutional  requirement 
with  respect  to  the  separateness  of  the  three 
departments  of  government  refers  clearly  to 
the  government  of  the  state  and  to  state  offi- 
cers, and  not  to  the  government  of  municipal 
corporations  and  to  the  offtcers  of  such  cor- 
porations. 

The  other  position  taken  in  support  of  the 
appeal  is  that  the  ordinance  Itself  is  void, 
because  It  is  a  mere  amendment  of  an  ordi- 
nance which,  under  the  statute  law  of  the 
state,  the  city  council  had  no  power  to  make. 
The  ordinance  begins  in  these  words:  "Be 
it  ordained  by  the  mayor  and  city  council  of 
the  city  of  Greenville,  in  council  assembled 
and  by  authority  of  the  same,  that  section 
No.  3,  of  an  ordinance  ratified  on  the  2d  day 
of  May,  1905,  be  amended  by  striking  out  the 
words,  'or  both  fined  and  Imprisoned  at  the 
discretion  of  the  mayor,'  so  that  when  amend- 
ed said  ordinance  shall  read  as  follows: 
♦  ♦  • »»  Q^hen  follows  an  ordinance  com- 
plete in  every  particular,  requiring  no  ref- 
erence to  any  other  ordinance  either  for  Its 
interpretation  or  enforcement.  Even  if  it 
be  assumed  that  the  ordinance  of  May,  1905, 
was  void,  the  vice  of  it  would  not  extend 
to  the  ordinance  of  October,  1909,  for  while 
it  is  true  the  latter  ordinance  purports  to  be 
an  amendment  of  the  former,  it  was  not  a 
mere  amendment,  but  a  complete  law  in  it- 
self. 

But  the  ordinance  of  May  6,  1905,  was  not 
so  contrary  to  the  statute  law  of  the  state  as 
to  be  void.  It  provided  for  punishment  in 
these  w;ords:  •'Any  persona  violating  any  of 
the  provisions  of  this  ordinance  shall  be  fin- 
ed not  less  thain  $20,  nor  more  than  $50,  or 
imprisoned  30  days,  or  both  fined  and  im- 
prisoned at  the  discretion  of  the  mayor." 
Section  2004  of  the  Civil  Code,  construed  in 
Town  of  Union  v.  Hamptbn,  83  S.  C.  46,  6i 
S.  E.  1017,  requires  the  sentence  in  the  ma- 
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yor's  conrt  to  be  In  the  alternative.  There- 
fore so  much  of  the  ordinance  as  purported 
to  confer  on  the  mayor  power  to  impose  a 
sentence  of  both  fine  and  imprisonment  was 
void.  This,  however,  did  not  make  void  the 
entire  ordinance,  for  after  striking  out  that 
provision,  the  ordinance  remains  complete  in 
every  respect,  expressing  the  main  purpose 
of  the  city  council  in  respect  to  both  the  evil 
to  be  prevented  and  the  penalties  to  be  in- 
flicted. Utsey  V.  Hlott,  30  S.  C.  360,  9  S.  E. 
838,  14  Am.  St.  Rep.  910;  State  v.  Johnson, 
76  S.  O.  39,  66  S.  E.  644;  Packet  Ca  v.  Keo- 
kuk, 96  U.  S.  80,  24  U  Ed.  377;  Shevlin-Car- 
penter  Co.  v.  Minnesota  (U.  S.  Sup.  Ct.,  May 
31,  1910)  218  U.  S.  57,  30  Sup.  Ot  663,  64  L. 

Ed. . 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(86  s.  o.  »8) 

BEAUFORT  lAND  &  INVESTMENT  CO.  v. 
NEW  RIVER  LUMBER  CO. 

(Supreme  Court  of  South  Carolina.    July  18, 

1910.) 

1.  TBBSPASS    (II   20,    43*)— TBE8PA88  TO    RSAI. 

Estate— Title  of  Plaintiff. 

Ghie  in  possession  of  land  not  aca aired  by 
the  disseisin  of  another  may  hold  the  land  and 
recover  of  the  latter  damages  for  the  invasion 
ef  the  possession  and  for  cutting  timber  there- 
on, unless  the  latter  proves  title  in  himself  or 
a  license  from  one  shown  to  be  the  true  owne]\ 
and  though  the  former  alleges  both  title  and 
possession,  he  may  recover  on  proof  of  posses- 
sion  and  the  invasion  thereof  without  proving 
a  title. 


[Ed.    Note. 
Cent.  Dig. 
43.*1 


-For   other  cases,    see   Trespass, 
38,  108,  109 ;    Dec.  Dig.  Sf  20, 


2.  Adverse   Possession    (|   116*)— Question 

FOR  JUBT. 

Where,  In  trespass  for  cutting  timber,  de- 
fendant's chain  of  title  through  written  instru- 
ments only  extended  back  to  18G7,  and  was 
not  conneotfd  with  a  grant  from  the  state,  the 
juTV  must  determine  whether  there  had  been 
■ucn  possession  by  defendant  as  to  presume  a 
grant  from  the  state,  or  such  adverse  possession 
as  would  complete  his  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |§  691-701;  Dec.  Dig.  | 
115.*] 

S>  Advbbsb  Possession  (|  106*)-- Title. 

Where  plaintiff  in  trespass  to  real  estate 
relied  not  only  on  written  instruments,  but  on 
the  claim  of  presumption  of  a  grant  from  20 
years'  possession,  and  on  adverse  possession, 
the  jury  could  find  that  he  had  a  perfect  title 
from  the  presumption  of  20  years'  possession, 
or  from  aaverse  possession,  so  as  to  authorize 
a  recovery  on  the  theory  that  he  could  not  re- 
cover without  proof  of  title. 

[EM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Oent  Dig.  |§  604-623;  Dec.  Dig.  | 
106.*] 

4.  £)viDBNGB  (I  274*)— Deglabationb— Admis- 

BIBIUTT. 

Declarations  made  by  an  owner  of  land  as 
to  the  lines  thereof  are  admissible  only  if  made 
while  he  owned  the  land. 

[Ed.  Note.— For  other  cases,  see  Bvidencs, 
Cent  Dig.  {!  1121,  1126 ;   Dec.  Dig.  S  274.»1 


Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;   J.  W.  De  Vore,  Judge. 

Action  hy  the  Beaufort  Land  &  Invest- 
ment Company  against  the  New  River  Lum- 
ber Comi>any.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

W.  J.  Thomas  and  W.  Li  Clay,  for  appel- 
lant   W.  Huger  Fitz  Simons,  for  respondent. 

WOODS,  J.  The  verdict  and  judgment 
were  in  favor  of  the  defendant  The  numer- 
ous exceptions  submitted  on  behalf  of  the 
plaintiff,  relating  mainly  to  alleged  errors  in 
the  charge  of  the  drcoit  judge,  will  be  more 
clearly  understood  after  a  brief  statement 
of  the  pleadings. 

The  complaint  alleges  '*that  the  plaintiff  Is 
the  owner  in  fee  and  in  possession  of  that 
tract  of  land  known  as  the  'Crapse  Pur- 
chase' or  *Wiggin  Land,*  containing  1,800 
acres,  more  or  less,  acoordlng  to  a  plat  made 
hy  O.  P.  Law,  surveyor,  April  17,  1885,  and 
has  the  following  distances  and  bearings; 
*  •  •  that  the  defendant,  its  agents,  and 
servants  at  numerous  times  have  entered  on 
the  land  with  force  and  arms  and  cut  much 
valuable  timber  and  committed  irreparable 
waste  thereon,  and,  disregarding  plaintiiTs 
warnings,  threatened  to  continue  the  acts  of 
trespass ;  that  the  said  acts  of  defendants  are 
without  any  right  or  authority  whatever  and 
contrary*  to  law  and  are  an  irreparable  loss  to 
plaintiff;  that  the  defendant  could  not  re- 
spond in  damages,  and  that  plaintiff  has  al- 
ready been  damaged  to  the  amount  of  |2,- 
000."  The  prayer  is  for  judgment  for  $2,000 
and  for  an  injunction  against  further  tres- 
pass. 

The  defendant  by  its  answer,  in  addition 
to  a  general  denial,  alleges  20  years'  posses- 
sion in  itself  and  its  grantors,  and  specifical- 
ly denies  that  the  plaintiff  aad  those  under 
whom  it  claims  have  been  in  possession  of 
the  land  within  20  years,  or  within  10  years, 
prior  to  the  conmiencement  of  the  action; 
it  alleges  further  that  any.  right  which  the 
plaintiff  may  have  had  accrued  more  than  10 
years  before  the  commencement  of  the  ac- 
tion; and  that  the  land  is  the  property  of 
W.  R.  Prltchard  and  others,  who  conveyed 
to  the  defendant  the  timber  thereon,  and  that 
defendant's  entry  was  made  under  that  con- 
veyance. 

Under  these  pleadings  the  *court  charged: 
'*!  diarge  you  that  before  you  can  render  a 
verdict  in  behalf  of  the  plaintiff  for  dam- 
ages in  this  case  you  must  be  satisfied  from 
the  evidence  that  the  plaintiff  has  a  com- 
plete and  perfect  title  to  the  land  described 
in  the  complaint"  The  plaintiff  contends 
that  while  this  Is  a  correct  statement  of  the 
law  in  an  action  to  recover  possession  of 
land,  it  was  erroneous  in  this  action,  which 
was  not  to  recover  possession,  but  for  dam- 
ages for  a  trespass,  and  that  therefore  the 
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charge  should  have  been  to  the  effect  "that 
If  the  plaintiff  has  satisfied  you  that  it  was 
in  actual  possession  of  the  tract  of  land  de- 
scribed in  the  complaint,  and  that  defendant 
has  committed  trespass  within  the  lines  of 
said  tract,  then  the  plaintiff  will  be  entitled 
to  recover,  unless  the  defendant  has  satis- 
fied the  Jury  that  It  has  good  title  in  itself 
to  the  land  upon  which  the  alleged  trespass 
was  committed,  or  that  it  did  the  acts  com- 
plained of  as  trespass  by  the  permission  or 
under  a  license  from  the  real  owner  of  the 
land." 

The  important  question  is  thus  raised 
whether  a  plaintiff  alleging  both  title  and 
possession  is  entitled  to  recover  damages 
upon  proof  of  his  possession  and  the  Invasion 
of  it  by  the  defendant,  without  proving  also 
that  he  has  a  perfect  title.  The  question 
must  be  answered  in  the  affirmative.  One 
person  who  finds  another  in  possession  of 
land  cannot,  by  seizing  the  possession  or  in- 
vading it,  put  him  whose  possession  he  seized 
or  invaded  to  proof  ot  his  title.  In  such  a 
case  possession  is  prima  fade  evidence  of 
title  and  he  who  invades  it  must  establish 
his  title.  If  this  were  not  so,  a  holder  of 
land  could  be  put  to  proof  of  title  against 
the  world  by  any  one  who  might  choose  to 
trespass  or  squat  upon  his  lands.  This 
conclusion  is  w^l  supported  by  authority. 
When  the  plaintiff  alleges  an  invasion  of  his 
possession  this  gives  character  to  the  action, 
as  one  in  the  nature  of  the  old  action  of 
trespass  quare  clausum  fregit  Couch  v. 
Burke,  2  Hill,  Law,  534;  Connor  v.  Johnson, 
69  S.  C.  115,  37  S.  B.  240. 

The  court  in  Young  v.  Watson,  1  McMul. 
449,  intimated  by  the  words  we  have  itali- 
cized that  the  possession  of  a  plaintiff  of 
which  he  had  been  deprived  by  the  entry  of 
a  defendant  would  support  even  an  action  of 
trespass  to  try  title,  for  the  court  said,  as  to 
the  mere  prior  possession  of  the  plaintiff: 
"It  cannot  be  allowed  to  prevail  against  the 
actual  possession  of  the  defendant,  who  did 
not  enter  upon  the  pUUntiff,  and  which,  for 
aught  that  appears^  might  be  as  rightful  as 
that  which  the  plaintiff  formerly  held ;"  and 
Judge  O'Neall,  in  a  concurring  opinion,  said: 
"When  the  plaintiff's  possession,  actual  or 
constructive,  is  entered  upon,  I  think  such 
possession  is  evidence  of  title  to  put  the  de- 
fendant to  prove  his  title."  In  Connor  v. 
Johnson,  supra,  the  court  held  that  the  ac^ 
tion  was  in  the  nature  of  trespass  quare 
clausum  fregit;  that  is,  an  action  for  the 
invasion  of  the  possession  of  plaintiff,  where 
the  complaint  alleged  the  plaintiff  to  be  in 
possession  under  a  paper  title,  and  that  the 
defendant  had  trespassed,  and  the  answer  de- 
nied all  the  allegations,  including,  of  course, 
the  allegations  of  plaintiff's  possession  and 
his  paper  Utle^  and  set  up  title  in  defendant 
In  such  an  action  it  was  held  that  it  was 
only  necessary  for  the  plaintiff  to  show  pos- 
session, and  that  for  defendant  to  prevent  a 
recovery  it  was  not  sufficient  to  show  that 


the  plaintiff  had  no  title,  but  that  he  must 
show  title  in  himself.  That  case  seems  con- 
clusive of  the  point  under  discussion.  To  the 
same  effect  is  Hillhouse  v.  Jennings,  60  S.  G. 
401.  38  S.  B.  699,  where  the  court  says:  "We 
may  say,  however,  that  when  the  allegations 
of  the  complaint  are  such  as  would  have 
sustained  an  action  of  trespass  quare  claus- 
um fregit  under  the  former  practice,  peaceaUe 
possession  alone  is  sufficient  to  support  the 
action,  and  throws  ux>on  the  defendant  the 
burden  of  proving  the  better  title."  Watts 
V.  Blalock,  17  S.  O.  163;  Turner  v.  Poston, 
63  S.  0.  244,  41  S.  B.  296.  In  the  case  last 
cited  the  reason  for  the  rule  is  thus  well 
stated:  "If  the  defendant  in  this  case  had 
brought  his  action  against  the  plaintiff,  he 
could  not  have  recovered  on  such  a  title  as 
he  has  shown  in  tills  case,  and  he  cannot  be 
allowed  to  put  himself  in  a  better  position 
by  committing  a  trespass  on  the  plaintiff. 
The  right  of  possession  is  a  very  sacred  one, 
and  the  court  will  not  allow  the  repose 
which  it  gives  to  be  endangered  by  giving 
improper  advantages  to  a  tre^>a8ser.  If  de- 
fendant had  a  good  title  he  should  have  re- 
sorted to  the  courts,  where  he  could  have  ob- 
tained any  redress  to  which  by  law  he  was 
entitled."  The  same  principle  has  been  laid 
down  by  the  Supreme  Court  of  the  United 
States  in  Burt  v.  Panjaud,  99  U.  S.  180,  25 
L.  Bd.  463;  Bradshaw  v.  Ashley,  180  U.  S. 
59,  21  Sup.  Ot  297,  4o  L.  Bd.  423,  and  other 
cases.  The  cases  relied  on  by  defendant's 
counsel  are  very  clearly  distinguished,  and 
are  in  no  sense  opposed  to  the  rule  stated. 

In  Geiger  v.  Kaigler,  15  S.  a  262,  the  ac- 
tion was  exclusively  for  the  recovery  of  the 
possession  of  land ;  the  allegation  of  the  com- 
plaint being  that  the  defendant  had  acquired 
possession  in  1863,  many  years  before  the  ac- 
tion was  brought,  from  the  executor  of  the 
will  under  which  plaintiffs  claimed.  There 
was  no  allegation  that  the  plaintiffs  had  ever 
been  in  possession.  The  defendant  denied 
that  Henry  J.  Geiger,  who  made  the  will  un- 
der which  plaintiff^  claimed,  had  ever  been 
seised  of  the  land ;  and,  for  a  second  defense, 
alleged  that  he  had  purchased  the  land  from 
the  executor  of  the  will  of  Henry  J.  Geiger, 
who  was  empowered  to  sell ;  that  he  had  paid 
the  purchase  money  and  had  been  in  the 
possession  since  1863.  As  there  was  no  proof 
of  the  second  defense,  it  was  held  that  it 
could  not  be  considered.  In  this  state  of  the 
case  the  court  held:  "This  action  was 
brought,  as  stated,  expressly  to  recover  the 
land  in  dispute,  upon  the  ground  that  the 
plaintiffs  had  title  to  the  same;  and  even  if 
the  old  rule  as  to  the  necessity  of  proving 
title  should  now  be  held  to  be  modified  so  as 
to  allow  a  person  deprived  of  the  possession 
of  land,  under  proper  allegations,  to  recover 
that  possession  without  proof  of  title,  it  can 
have  no  application  to  this  case.  Here  prior 
possession  cannot  stand  for  title,  although 
it  is  an  action  in  the  form  prescribed  by  the 
Code,  and  not  technically  trespass  to  try  title 
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under  the  statute.  The  plalntlf&s  staked 
themselves  upon  thetr  title,  and  they  mast  re- 
cover, if  at  all,  upon  the  strength  of  that 
title."  This  Is  very  far  from  holding  that  a 
person  In  possession  cannot  recover  from  one 
who  disseises  him  or  undertakes  to  assert 
ownership  by^  cutting  timber  or  otherwise  In- 
vadlng  the  possession. 

Heyward  v.  Farmers*  Oo.,  42  S.  O.  138,  19 
S.  E.  963,  20  S.  E.  64,  28  Ll  R.  A.  42,  46  Am. 
St.  Rep.  702,  was  an  action  for  injunction  to 
restrain  trespass.  The  circuit  Judge  in  grant- 
ing the  injunction  required  the  plaintiff  to  ''in- 
stitute on  the  law  side  of  the  court  such  action 
as  he  may  be  advised  by  his  counsel  for  the 
purpose  of  determining  the  question  as  to 
title  to  the  land  described  in  the  complaint*' 
From  this  order  there  was  no  appeal.  ThB 
action  was  brought  under  this  order,  and 
therefore  the  plaintiff,  as  the  actor,  was 
bound  by  the  order  to  do  what  it  required, 
namely,  to  assert  and  prove  his  title  to  the 
land.  In  addition  to  this,  the  state  was  a 
party  defendant,  entitled  to  stand  upon  its 
prima  facie  ownership  of  the  soU.  It  was  on 
these  considerations  that  the  court  held  that 
the  plaintiff,  though  alleging  his  own  posses- 
sion and  a  trespass  thereon,  was  obliged  to 
prove  title.  The  case  is  obviously  taken  out 
of  the  general  rule  by  Its  peculiar  facts. 

In  Bank  v.  Peterkin,  52  S.  O.  236»  29  S.  E. 
546,  68  Am.  St  Rep.  900,  the  plaintiff  brought 
an  action  to  foreclose  a  mortgage,  and  the 
record  does  not  Indicate  that  there  was  any 
allegation  of  possession  either  in  the  mort- 
gagee or  the  mortgagor.  The  defendant  set 
up  paramount  title  and  possession  of  a  part 
of  the  land  originating  before  the  mortgage 
was  given.  The  holding  that  on  the  legal  Is- 
sue of  title  the  plaintiff  had  the  burden  of 
proof,  therefore,  does  not  affect  the  question 
new  under  consideration. 

The  case  of  Love  v.  Turner,  71  S.  C.  322, 
51  S.  E.  101,  was  held  to  be  not  an  action  in 
the  nature  of  trespass  quare  clausum  freglt, 
but  an  action  to  recover  possession  of  real 
estate.  There  the  complaint  alleged:  ''That 
the  said  defendant  continues  to  assert  her 
daim  of  title  against  this  plaintiff  to  said 
premises,  to  deny  plaintiff's  right  therein,  and 
asserts  her  determination  to  prevent  the  use 
and  enjoyment  of  said  premises  by  the  plain- 
tiff, or  persons  holding  under  plaintiff,  and 
to  continue  to  use  and  occupy  it  for  her  own 
benefit;  rendering  it  necessary  for  plaintiff 
to  apply  to  this  court  for  relief  and  for  the 
protection  of  his  title.*'  There  was  no  allega- 
tion that  the  plaintiff  was  in  possession,  and 
that  his  possession  had  been  Invaded  by  acts 
of  trespass.  On  the  contrary,  the  plaintiff  in- 
sisted that  the  action  was  to  recover  posses- 
sion. 

It  is  true  that  in  Shettlesworth  v.  Hughey, 
9  Rich.  Law,  387,  Parker  v.  Legett  12  Rich. 
Law,  200,  and  Sims  v.  Davis,  70  S.  O,  862,  49 
S.  E.  872,  it  was  held  that  the  verdict  was  de- 
cisive of  the  tlile  in  an  action  of  damages  for 


trespass  brought  by  one  in  possession  when 
the  title  was  put  in  issue.  But  in  none  of 
these  cases  is  it  held  that  on  the  trial  of  the 
Issue  the  plaintiff  in  possession  must  assume 
the  burden  of  proving  his  title  against  the 
world.  As  we  have  seen,  possession  not  ob- 
tained by  a  tortious  act  Is  prima  facie  evi- 
dence of  title,  and  upon  this  the  plaintiff  may 
rest  until  the  defendant  Justifies  his  invasion 
of  the  possession  by  proving  either  title  in 
himself  or  a  license  to  enter  from  the  true 
owner. 

We  conclude  therefore  that  if  the  plaintiff 
held  possession  of  the  land  not  acquired  by  the 
disseisin  of  the  defendant  It  was  entitled  to 
hold  the  land  and  to  recover  of  the  defendant 
damages  for  invasion  of  Its  possession  and 
for  the  cutting  of  timber,  unless  the  defend- 
ant proved  a  title  in  himself,  or  a  license 
from  one  proved  to  be  the  true  owner,  and 
that  the  court  was  in  error  in  charging  other- 
wise. 

The  court  was  also  in  error  In  diarglng 
that  If  the  land  tn  dilute  was  covered  by 
defendant's  chain  of  title,  then  the  defend- 
ant had  shown  perfect  title  to  the  land,  un- 
less its  title  had  been  defeated  by  adverse 
possession.  The  dbfendant*s  chain  through 
written  instruments  only  extended  back  to 
1867  and  was  not  connected  with  a  grant 
from  the  stat&  Hence  It  was  not  for  the 
court  to  say  that  the  diain  of  title  was  per- 
fect; since  the  Jury  must  necessarily  deter- 
mine whether  there  had  been  such  possession 
as  to  presume  a  grant  from  the  state,  or  such 
adverse  possession  as  would  complete  Its  titla 

The  exception  alleging  error  in  the  follow- 
ing instruction  must  also  be  sustained:  "I 
charge  you  that  if  the  written  Instrument  In- 
troduced by  plaintiff  does  not  cover  the  land 
described  in  this  complaint  he  cannot  recover. 
If  the  written  chain  of  title  Introduced  here 
by  plaintiff  doeis  not  cover  and  embrace  and 
convey  the  land  described  in  the  complaint 
he  cannot  recover,  and  if  it  is  not  covered  by 
his  written  chain,  written  instruments  here, 
tbat  would  be  a  failure  on  the  part  of  the 
plaintiff  to  establish  a  written  title  or  written 
chain  of  title  to  the  land."  The  plaintiff  re- 
lied not  only  on  written  instruments,  but  on 
the  daim  of  presumption  of  a  grant  from  20 
years'  possession,  and  on  adverse  possession. 
E)ven  under  the  theory  of  the  case  adopted  by 
the  circuit  Judge  that  the  plaintiff  could  in 
no  event  recover  without  proof  of  perfect 
title,  the  Jury  might  have  found  a  perfect 
title  in  the  plaintiff  from  the  presumption  of 
20  years'  possession,  or  from  adverse  posses- 
sion for  10  years. 

The  court  excluded  evidence  of  the  declare^ 
tions  of  Mr.  Pritchard,  one  of  the  persons 
under  whom  the  defendant  claims,  as  to  the 
land  lines  and  as  to  trespassing  on  the  lands 
of  the  plaintiff.  These  declarations,  if  made 
while  Mr.  Pritchard  was  owner  of  the  prop- 
erty, were  competent.  Ellen  v.  Ellen,  16  S.  C. 
132;  Levi  v.  Gardner,  53  S.  C.  24.  30  S.  E.  617. 
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We  have  covered  In  the  discussion  a  num- 
ber of  the  exceptions  not  particularly  men- 
tioned. The  remaining  exceptions  are  hyper- 
critical and  unsubstantial. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed  and 
the  cause  be  remanded  to  that  court  for  a 
new  trial. 


(86  s.  c.  331) 

CAROLINA  BOND  &  INVESTMENT  CO.  et 
al.  V.  CALDWELL. 

(Supreme  Court  of  South  Carolina.     July  18, 

1910.) 

Wills  (|  4d8*)— Construction— "Issue." 

Testator  devised  all  her  property  to  L.  and 
her  four  children  named  in  trust  for  the  sole 
benefit  "of  the  lawful  issue"  of  L.*8  children 
named,  "without  power  to  sell":  the  said  L. 
and  her  children  'having  a  life  interest,  share 
and  share  alike,  in  the  annual  products  of  said 
farm."  The  will  provided  that  'when  the  young- 
est devisee  of  the  real  estate  shall  attain  tiie  a^e 
of  21  or  marry  there  shall  be  a  division  of  said 
real  estate."  At  the  time  of  testator's  death 
two  of  L.*s  children  were  dead ;  one  dying  un- 
married and  without  issue,  and  the  other  leav- 
ing four  children.  The  other  two  children  of 
L.  were  living;  neither  of  them  being  married. 
Held  that  the  word  "issue"  is  either  a  word  of 
purchase  or  of  limitation,*  and  its  use  in  one 
sense  excludes  the  other;  that  it  was  used  in 
the  will  as  a  word  of  purchase;  that  the  chil- 
dren named  took  life  mterests  and  their  chil- 
dren took  in  fee  on  testatcr^s  death;  and  that 
grandchildren  of  the  children  named  took  noth- 
ing under  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  S§  1067,  1088 ;   Dec.  Dig.  §  498.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3778-3782;   vol.  8,  p.  7693.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Geo.  E.  Prince,  Judge. 

Action  by  the  Carolina  Bond  &  Investment 
Company  against  Howard  Caldwell.  A  de- 
murrer to  the  answer  was  sustained,  and  de- 
fendant appeals.     Affirmed.   • 

dark  &  dark  and  'Logan  &  Edmunds,  for 
appellant    W.  T.  Aycock,  for  re^ondent 

GARIY,  A.  J.  This  is  an  action  for  specific 
performance  of  contract,  and  the  appeal  is 
from  an  order  sustaining  a  demurrer  to  the 
answer,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense. 

The  exceptions  assign  error  on  the  part  of 
his  honor,  the  presiding  judge,  in  construing 
the  will  of  Dr.  A.  W.  Kennedyi  The  fifth, 
seventh,  and  eighth  clauses  of  the  will,  are 
as  follows: 

"Fifth.  All  my  real  estate  and  all  improve- 
ments thereon  at  the  time  of  my  death,  and 
all  stock  on  my  farms  near  Columbia  at  my 
death.  Including  horses,  mules,  cattle,  hogs 
and  all  other  domestic  animals,  all  farming 
implements,  all  farming  products  thereon  at 
my  death  I  give,  devise  and  bequeath  unto 
the  survivors,  at  my  death,  of  the  following 
persons,  viz.:  Unto  Lettie  Chick  and  her 
children.  Walker  Kennedy,  Butler  Kennedy, 


John  Kennedy  and  Mary  Kennedy,  to  have 
and  to  hold  the  same  in  coomion,  in  trust 
nevertheless,  for  the  sole  use,  benefit  and 
behoof  of  the  lawful  issue  of  the  said  Walk- 
er, Butler,  John  and  Maiy,  without  powar 
to  sell;  the  said  Lettie,  Walker,  Butler, 
John  and  Mary  having  a  life  interest,  share 
and  share  alike,  in  the  annual  products  of 
said  farm:  Provided,  that  they,  the  said 
(Lettie,  Walker,  Butler,  John  and  Mary  will 
permit  my  foreman,  George  Kennedy,  to  oc- 
cupy during  his  life,  th^  house  in  which  he 
now  resides  on  my  farm,  near  the  dty  of 
Columbia,  on  condition  that  he,  the  said 
George,  even  though  he  become  infirm  and 
an  invalid,  to  have,  during  his  life,  one- 
tenth  of  the  annual  products  of  the  said 
farms,  one-tenth  of  the  fruit  from  the  or- 
chard, with  the  privilege  of  raising  poultry 
and  hogs  and  of  keeping  one  cow,  he  feed- 
ing, at  liis  own  expense  all  sudi  domestic 
animals,  and  of  using  necessary  firewood, 
and  of  getting  water  from  the  spring  near 
his  house. 

''Seventh.  It  is  my  will  that  the  said  Walk- 
er, Butler,  and  John  shall  work  on  said  farm, 
but  should  they  prefer  to  furnish  a  good 
hand  each,  they  may  go  away  and  shall  still 
receive  their  annual  share.    ♦    ♦    ♦ 

"Eighth.  When  the  youngest  devisee  of  the 
real  estate  shall  attain  the  age  of  twenty^ 
one,  or  marry,  there  shall  be  a  division  at 
said  real  estate,  and  the  said  George,  should 
he  still  survive,  shall  receive  the  one-tenth 
for  life  of  said  real  estate,  and  the  one-tenth 
of  the  yearly  produce  of  the  orchard ;  at  his 
death  his  share  to  go  to  the  other  devisees  of 
the  real  estate  above  described,  share  and 
share  alike,  and  the  remaining  nine-tenths 
of  the  said  last  mentioned  division,  shall  be 
held  by  the  said  Lettie,  Walker,  Butler,  John 
and  Mary,  in  trust  for  the  sole  use,  benefit 
and  behoof  of  the  lawful  issue  of  the  said 
Walker,  Butler,  John  and  Mary;  the  said 
Lettie,  Walker,  Butler,  John  and  Mary  hav- 
ing a  life  interest  share  and  share  alike,  in 
the  products  of  the  same." 

The  facts  are  thus  stated  by  the  circuit 
Judge:  *'At  the  time  of  the  testator's  death. 
Walker  and  Butler,  aforesaid,  were  dead; 
the  former  unmarried  and  without  issue; 
the  latter,  Butler,  leaving  four  children  alive 
at  said  time.  John  and  Mary  were  living, 
neither  of  them  being  married  or  having  is- 
sue. Some  years  later,  to  wit  June  8,  1897, 
these  four  children  of  Butler  Kennedy  com- 
menced an  action  for  partition  of  the  real 
estate  mentioned  in  the  said  will;  the  de- 
fendants being  John  Kennedy,  then  unmar- 
ried and  without  issue,  and  the  said  Mary, 
then  the  wife  of  Summerfield  Perrin,  with 
her  children,  the  same  being  all  her  issue. 
At  the  time  this  action  was  brought,  four 
grandchildren  of  Butler  Kennedy  were  in 
esse,  none  of  whom  were  parties  to  the  ac- 
tion, nor  in  esse  when  the  testator  died.    The 
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action  proceeded  to  a  final  decree,  wherein 
it  waa  held  that  the  four  children  of  Butler 
Kennedy  (the  plaintiflPs),  all  of  whom  were 
living  at  the  testator's  death,  had  a  fee-sim- 
ple estate  in  one-third  of  the  said  real  estate 
under  the  said  will.  The  decree  also  fixed 
the  rights  of  the  other  parties,  but  I  am  not 
concerned  with  them,  under  the  view  of  this 
will  adopted.  A  sale  of  the  said  real  estate 
was  ordered,  the  said  lands  were  sold,  and 
by  successive  conveyances,  they  have  come 
into  the  possession  and  ownership  of  the 
plaintiffs  in  the  action  before  me.  The  de- 
fendant has  agreed  to  purchase  these  lands, 
and  the  plaintiffs  have  agreed  to  sell  the 
same  to  him,  as  appears  in  the  complaint 
and  answer,  but  the  defendant  alleges  in  his 
answer  that  the  four  grandchildren  of  But- 
ler Kennedy  had  interests  in  the  land  when 
the  action  for  partition  was  brought,  and 
that  by  reason  of  the  failure  to  make  them 
parties  to  the  cause,  they  still  have  interests 
in  the  said  land.  The  plaintiffs  demur  to 
the  answer  of  defendant,  and  submit  the 
view  that  these  four  grandchildren  of  Butler 
had  no  Interest  in  the  said  land,  and  were 
not  necessary-  parties  to  the  action.  Lettie 
Chick  was  also  dead  at  the  time  the  testa- 
tor departed  this  life  in  1882.  In  sustain- 
ing the  demurrer  to  the  answer  the  circuit 
Judge  assigned  the  following  reasons:  '"The 
trust  attempted  to  be  created  in  this  will  is 
a  dry  trust,  there  being  nothing  for  the  trus- 
tee to  do,  and  the  word  'issue'  as  used  there- 
in is  synonymous  with  'children.'  The  chil- 
dren of  Lettie  Chick  took  life  estates,  and 
Butler  Kennedy's  children  took  their  inter- 
ests, at  the  testator's  death  in  fee,  subject 
to  the  use  of  the  land  by  the  life  tenants  or 
the  survivor  of  them.  The  grandchildren  of 
Butler  Kennedy,  mentioned  in  the  answer, 
took  nothing  under  the  will,  and  were  not 
necessary  parties  to  the  action  for  partition 
referred  to." 

The  appellant's  exceptions  are  as  follows: 

"1.  Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  holding  that  the  word 
Issue,'  as  used  in  the  will,  was  synonymous 
with  'children,'  the  error  being  that  there 
was  nothing  in  the  will  to  indicate  that  the 
testator  intended  to  so  limit  the  meaning 
and  use  of  the  word;  but,  on  the  contrary, 
the  same  was  used  in  a  most  general  sense. 

"2.  Because  his  honor  erred  in  finding  and 
holding  that  the  children  of  Lettie  Chick 
took  life  estates;  the  error  being  that  the 
estates  devised  were  enlarged  to  fees  condi- 
tional, which  vested  in  the  two  children  of 
Lettie  Chick  at  the  death  of  the  testator. 

"3.  Because  his  honor  erred  in  finding  and 
holding  that  'Butler  Kennedy's  children  took 
their  Interest  at  the  testator's  death  in  fee, 
Buibject  to  the  use  of  the  land  by  the  life  ten- 
ants, or  the  survivor  of  them' ;  the  error  helng 
that  the  estates  devised  by  the  will,  having 
been  enlarged  to  fees  conditional,  and  But- 
ler Kennedy  having  predeceased  the  testator, 
tbm  estate  lapsed  as  to  him,,  and  his  children 
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took  nothing  thereunder,  and  the  estate  in- 
tended for  the  issue  of  Butler  Kennedy  re* 
verted  to  the  testator,  and  would  pass  to  his 
heirs  at  law. 

"4.  Because  his  honor  erred  in  finding  and 
holding  that  the  children  of  Butler  Kennedy 
took  their  Interests,  at  the  testator's  death, 
subject  to  the  use  of  said  lands  by  the  life 
tenants,  or  the  survivor  of  them,  and  that  the 
grandchildren  of  Butler  Kennedy  took  noth- 
ing under  the  will;  the  error  being  that  if 
life  estates  were  vested  in  the  children  of 
Lettie  Chick,  the  remainders  did  not  vest  at 
the  death  of  the  testator,  but  could  only  vest 
upon  the  death  of  the  l&st  life  tenant,  and  all 
children  and  grandchildren  of  Butler  Ken- 
nedy, in  esse  at  the  time  of  the  death  of  the 
last  life  tenant,  would  take  under  the  will. 

"5.  Because  his  honor  erred  in  finding  and 
holding  that  the  grandchildren  of  Butler 
Kennedy  were  not  necessary  parties  to  the 
action  for  partition,  referred  to  in  the  an- 
swer; the  error  being  that  the  words  'law- 
ful issue'  include  an  indefinite  line  of  de- 
scent, and  unless  there  is  something  in  the 
will  (which  there  is  not)  to  indicate  that  the 
testator  intended  to  limit  the  meaning  of  the 
word  'issue,'  the  grandchildren  of  Butler 
Kennedy,  in  esse  at  the  time  of  the  com- 
mencement of  this  action,  had  an  interest  in 
the  property  devised,  which  interest  could 
not  'be  divested,  unless  the  parties  were  prop- 
erly before  the  court" 

We  proceed  to  consider  the  exceptions  in 
regular  order. 

Fir&t  exception.  In  Mendenhall  v.  Mower, 
16  S.  C.  303,  it  is  said:  /'The  word  'issue'  is 
susceptible  of  three  meanings:  (1)  It  may 
describe  a  class  of  persons,  who  are  to  take 
as  Joint  tenants  with  the  parties  named;  (2) 
it  may  be  descriptive  of  a  class,  who  are  to 
take  at  a  definite  and  fixed  time  as  purchas- 
ers; and  (3)  it  may  denote  an  Indefinite  suc- 
cession of  lineal  descendants,  who  are  to 
take  by  inheritance.  Whenever  this  word  is 
used,  either  in  a  deed  or  will,  it  must  be 
used  in  one  of  these  senses.  The  difilculty  in 
most  cases  is  to  determine  in  which  of  these 
senses  it  has  been  employed."  "Issue"  is  ei- 
ther a  word  of  purchase  or  of  limitation,  and 
if  in  the  present  case  it  be  shown  that  It  is 
not  a  word  of  limitation,  then  it  necessarily 
follows  that  it  must  be  construed  as  a  word 
of  purchase. 

In  discussing  the  rule  In  Shelley's  Case, 
the  court,  in  Austin  v.  Payne,  8  Rich.  Eq. 
9,  uses  this  language:  "Although  it  is  well 
settled  to  apply  to  equitable  as  >well  as  legal 
interests,  yet  it  is  equally  well  established 
that,  in  order  thus  to  coalesce,  the  estate  of 
the  ancestor  and  the  limitation  to  the  heirs 
must  be  of  the  same  quality;  that  is,  both  le- 
gal and  both  equitable.  'Thus,  it  frequently 
happens  that  a  testator  devises  land  in  trust 
for  a  person  for  life,  and,  after  his  death,  in 
trust  for  the  heirs  of  his  body;  but  gives  the 
trustees  some  office,  in  regard  to  the  tenant 
for  life,  that  causes  them  to  retain  the  legal 


642 


68  SOUTHEASTERN  REPORTEB. 


(S.C. 


estate  during  his  life,  but  which,  ceasing  at 
hlM  death,  does  not  prevent  the  limitation  to 
the  heirs  of  the  body  from  'being  executed 
in  them.  In  such  cases,  by  the  rule  thus  statr 
ed,  they,  that  is,  the  heirs,  are  purchasers.* 
2  Jarm.  on  Wills,  243.  Let  us  apply  these 
principles  to  the  deed  of  McDanlel.  It  is  re- 
cited In  the  deed  that  Rosa  Manning  Payne 
was  the  wife  of  the  defendant,  Wesley  Payne, 
and  it  is  provided  that  she  shall  enjoy  the 
rents,  etc.,  during  her  natural  life,  to  her  sole 
U8€,  If  the  purposes  of  the  deed,  in  any  pos- 
sible event,  require  that  the  legal  estate 
should  remain  in  the  trustees,  the  use  is  not 
executed  by  the  statute,  but  the  legal  estate 
remains  In  the  trustees,  and  the  interest  of 
the  cestui  que  trust  is  merely  equitable.  Up- 
on this  principle  It  has  been  often  decided 
that  a  trust  to  permit  a  feme  covert  to  re- 
ceive the  rents  for  her  separate  use  vesta  the 
estate  In  the  trustees."  See,  also,  Jackson  v. 
Jackson.  56  S.  C.  346,  33  S.  E.  749,  and  Young 
V.  McNeill,  78  S.  C.  143,  59  S.  E.  986. 

There  are  several  reasons  why  the  use  was 
not  executed  in  the  present  case:  (1)  The 
provision  that  the  trustees  were  "without 
power  to  sell"  indicates  that  the  children  of 
Lettie  Chick  were  not  expected  to  enter  upon 
the  full  enjoyment  of  their  beneficial  inter- 
ests immediately  after  the  testator's  death, 
but  at  a  future  period;  (2)  the  provision  in 
the  seventh  clause  of  the  will  likewise  tends 
to  show  the  necessity  for  the  legal  title  to 
remain  in  the  trustees,  at  least  until  the  pe- 
riod therein  fixed  for  the  division  of  the 
property ;  (3)  the  provision  that  Walker,  But- 
ler, John,  and  Mary  Kennedy  were  only  to 
have  life  interests  in  the  annual  products  of 
the  farm,  indicated  that  they  were  not  vest- 
ed with  the  full  powers  of  life  tenants,  but 
merely  had  a  right  to  a  support  and  mainte- 
nance out  of  the  property ;  (4)  the  provision 
in  the  eighth  clause  of  the  will  that  there 
should  be  a  division  of  the  real  estate  when 
the  youngest  devisee  should  attain  the  age 
of  21  years,  or  marry,  is  inconsistent  with 
the  theory  that  the  life  estates  of  Lettie 
Chick's  children  were  enlarged  to  fees  con- 
ditional; thereby  showing. that  "issue"  must 
be  construed  as  a  word  of  purchase.  We 
would  also  rely  upon  the  provision  made  for 
George  Kennedy,  to  show  that  the  use  was 
not  executed  but  for  the  fact,  it  seems,  that 
he  died  before  the  testator. 

Second  exception.  It  was  the  intention  of 
the  testator  that  Butler  Kennedy  and  the 
other  devisees  mentioned  in  the  foregoing 
clauses  of  his  will  should  sustain  a  dual  rela- 
tion to  the  property  therein  mentioned,  (1) 
that  of  trustee,  and  (2)  that  they  should  take 
a  beneficial  interest  during  their  lives.  The 
devise  to  the  "issue"  of  Butler  Kennedy  did 
not  lapse,  for  the  reason  that  they  did  not 
claim  through  him,  but  directly  from  the  tes- 
tator. The  death  of  Butler  Kennedy  during 
the  lifetime  of  the  testator  defeated  the  ben- 
eficial Interest  which  he  would  have  taken 
under  the  will,  but  in  no  respect  affected  th« 


power  of  the  surviving  trustees  to  hold  the 
entire  property  in  trust  for  the  lawful  issue 
of  all  the  children  of  Lettie  Chick,  for  in 
section  5  of  his  will  the  testator  says:  "I 
give,  devise,  and  bequeath  unto  the  surviv- 
ors at  my  death,  of  the  following  persons, 
viz.:  Unto  Lettie  Chick  and  her  children. 
Walker  Kennedy,  Butler  Kennedy,  John  Ken- 
nedy, and  Mary  Kennedy,  to  have  and  to 
hold  the  same  in  common,  in  trust  neverthe- 
less for  the  sole  use,  b^iefit,  and  behoof  of 
the  lawful  issue  of  the  ^id  Walker,  Butler, 
John,  and  Mary,"  thus  showing  that  the  sur- 
viving trustees  were  not  to  hold  shnply  for 
the  benefit  of  the  issue  of  the  children,  who 
survived  the  testator,  but  for  the  issue  of  the 
four  children. 

Third  exception.  As  it  has  been  8hown  that 
the  lapse  of  Butler  Kennedy's  beneficial  In- 
terest did  not  affect  the  rights  of  his  issue, 
this  exception  cannot  be  sustained. 

Fourth  exception.  The  rule  in  regard  to  the 
right  of  a  grandchild  to  take  under  a  will, 
when  the  testator  used  the  word  "children," 
Is  thus  stated  in  Izard  v.  Izard,  2  Desaus. 
309:  "The  word  'cbildren'  used  in  a  will  shall 
not  be  construed  to  mean  'grandchildren,*  un- 
less a  strong  case  of  intention  or  necessary 
implication  requires  it"  The  case  of  Ruff  v. 
Rutherford  (Bailey,  Bq.  7)  is  to  the  same  ef- 
fect, where  it  is  stated  that  grandchildren  do 
not  take  under  a  bequest  to  children,  exc^t 
where  there  ar6  no  children,  or  there  are 
strong  and  conclusive  circumstances  to  show 
that  such  was  the  intention  of  the  testator. 
No  such  facts  exist  in  the  present  case. 

Fifth  exception.  Having  reached  the  con^ 
elusion  that  the  grandchildren  of  Butler  Ken- 
nedy did  not  take  any  interest  under  the 
will,  it  was  of  course  unnecessary  that  they 
should  be  made  x>arties  to  the  action  for  par- 
tition. 

It  is  the  Judgment  of  this  court  tliat  the 
judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  (concurring).  The  question 
which  determines  this  appeal  is  whether,  un- 
der the  will  of  A.  W.  Kennedy,  the  grand- 
children of  testator's  son,  Butler  Kennedy, 
took  as  devisees,  and  were  therefore  proper 
parties  to  an  action  for  partition  brought  by 
the  children  of  Butler  Kennedy  for  partition 
of  the  lands  devised  by  the  will.  I  concur 
in  the  result  reached  by  Mr.  Justice  GARY, 
but  do  not  agree  with  him  as  to  the  con- 
struction of  the  will. 

As  it  seems  to  me  the  will  should  be  thus 
construed:  First,  the  trustees  named  and 
the  survivor  of  them  had  no  duty  to  per- 
form with  respect  to  "the  issue"  of  the  tes- 
tator's children,  who  were  to  have  the  land 
after  his  children  had  enjoyed  the  annual 
product  for  their  lives;  and  as  to  such 
issue  the  use  was  executed.  Second,  "tlie 
issue"  of  the  children  did  not  mean  the  in- 
definite lineal  descendants  of  the  children 
of  the  testator,  for  the  intention  of  the  testa- 
tor to  point  ont  particular  issue  Is  dearly 
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shown  by  the  proylslon  for  a  division  of  the 
land  '*when  the  youngest  devisee  of  the  real 
estate  shall  attain  the  age  of  twenty-one  or 
marry."  This  distinguished  the  case  from 
Whitworth  V.  Stuckey,  1  Rich.  Eq.  404,  Be- 
thea  ▼.  Bethea,  48  S.  G.  440,  26  S.  E.  710, 
and  other  cases  of  that  kind.  Hence  the  is- 
sue of  the  children  took  as  purchasers  and 
not  by  descent;  and  there  was  no  fee  condi- 
tional in  the  children  of  the  testator.  Third, 
this  narrows  the  inquiry  to  what  particular 
issue  of  his  children  the  testator  meant  to 
make  his  devisees.  There  can  be  no  doubt 
that  all  the  lineal  descendants  of  the  chil- 
dren of  the  testator  were  entitled  to  share  in 
the  devise  to  the  issue  of  testator's  children. 
Gourdin  v.  Deas,  27  S.  C.  492,  4  S.  B.  64; 
Vale  Royal  Mfg.  CJo.  v.  Santee  River  Cypress 
Lumber  Oo.,  84  S.  C.  81,  65  S.  IS.  955.  The 
word  "issue"  therefore  cannot  be  construed 
to  mean  "children,"  but  must  be  held  to  de- 
note all  who  answered  to  the  description  of 
issue  of  testator's  children  at  some  partic- 
ular time.  What  was  that  time?  Manifest- 
ly the  time  of  partition  was  not  intended  as 
it  was  in  Rutledge  v.  Rutledge,  Dud.  Eq.  201, 
and  Gourdin  v.  Deas,  27  S.  C.  479,  4  S.  E. 
64,  for  the  provision  of  the  will  that  the  par- 
tition shall  take  place  when  the  youngest  dev- 
isee shall  attain  the  age  of  21  years,  or 
marry,  clearly  Indicates  that  before  that  time 
all  the  devisees  should  have  been  ascertain- 
ed. The  testator  having  thus  excluded  the 
idea  that  the  devisees  entitled  to  take  as 
issue  of  his  children  should  be  ascertained  at 
the  period  of  distribution,  and  having  ex- 
pressed no  other  time  for  the  ascertainment 
of  those  entitled  to  take  as  issue  of  his 
children,  the  law  fixes  the  date  of  the  testa- 
tor's death  as  the  time  of  ascertainment 
Myers  v.  Myers,  2  McOord,  Eq.  256,  16  Am. 
Dec.  648;  Waddell  v.  Waddell,  68  S.  C.  335, 
47  S.  E.  375. 

The  question  here  is  between  the  children 
and  grandchildren  of  Butler  Kennedy,  who 
died  befiore  his  father,  the  testator.  The 
children,  being  the  only  issue  in  existence  at 
tihe  time  of  the  death  of  the  testator,  were 
entitled  as  devisees  to  the  exclusion  of  the 
grandchildren  bom  afterwards.  It  follows 
that  the  grandchildren  had  no  interest  in  the 
land  and  were  not  proper  parties  to  the  ac- 
tion for  partition  instituted  by  the  children 
of  Butler  Kennedy. 

For  these  reasons  I  think  the  Judgment 
of  the  circuit  court  should  be  affirmed. 
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1.  Master  and  Servant  (f  265*)— Injuries 
TO  Servant— Burden  of  Proop— BInowi,- 
EDOE  OF  Defects 

The  law  imputes  to  the  master  knowledge 

of  latent  dangers  In  Instrnmentallties,  and  re- 


quires him  to  show  In  an  action  for  a  servant's 
injuries,  caused  by  defects  therein,  that  he  could 
not  have  discovered  the  danger  by  due  diligence. 

[Ed.  Note. — ^Por  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  905 ;    Dec.  Dig.  §  265.*] 

2.  Master  and  Servant  (I  89*)— Injuries  to 
Servant— Scope  of  Employment. 

The  scope  of  a  servant's  duties  is  determin- 
ed by  what  he  was  employed  to  do,  and  what 
he  actually  did  with  his  employer's  knowledge 
and  consent,  and  an  employ^  who  was  in  the 
habit  of  performing  certain  duties  when  in- 
jured is  not  a  volunteer  in  performing  such 
duties. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  153 ;  Dec.  Dig.  {  89.*] 

3.  Master  and  Servant  (8  289*)— Injuries 
TO  Servant  —  Question  for  Jury  — Con- 
tributory Negligence. 

In  an  employe's  action  for  injuries,  evi- 
dence held  to  make  it  a  question  for  the  jury 
whether  plaintiff  was  guilty  of  contributory 
negligence. 

[£>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1089 ;   Dec.  Dig.  S  289.*] 

Appeal  from  Common  Pleas  Circnit  Court 
of  Anderson  County;   S.  W.  G.  Shipp,  Judge. 

Action  by  C.  W.  Dlzon  against  the  Chiquola 
Manufacturing  Company.  From  an  order  of 
nonsuit,  plaintiff  appeals.  Reversed  in  part» 
and  remanded  for  new  trial. 

Tillman  &  Watson  and  Paget  &  Watkins, 
for  appellant  Wm.  G.  Sirrine  and  Bonham, 
Watkins  &  Allen,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  liave  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant 

The  allegations  of  the  complaint,  material 
to  the  questions  involved,  are  as  follows: 
"That  at  the  times  hereinafter  mentioned 
plaintiff  was  working  in  the  weaveroom  of 
the  defendant,  which  is  situated  on  the  first 
floor  of  its  cotton  mill.  Defendant  had  In- 
stalled in  this  room  a  system  of  pipes,  which 
connect  with  the  boiler,  and  wMch  distribute 
steam  over  the  said  room,  when  the  humidi- 
fiers need  assistance,  to  preserve  the  proper 
humidity  and  temperature.  There  is  a  main 
pipe  running  from  the  boiler  room,  which  en- 
ters the  weaveroom  through  the  wall  of  the 
mill.  This  main  pipe  runs  along  the  side  of 
the  wall,  parallel  with  the  floor  of  the  weave- 
room, and  at  different  places  pipes  have  been 
joined  to  the  main  pipe  which  are  perpendicu- 
lar thereto,  and  which  run  up  the  walls  of 
the  mUl  9ome  five  or  six  feet,  and  are 
equipped  at  the  end  with  a  mouth,  through 
which  the  steam  comes  into  the  weaveroonL 
Also  connecting  with  this  main  pipe  is  a 
drainpipe  which  runs  through  the  wall  of  the 
mill  into  the  open  air,  and  which  drains'  the 
water  from  the  condensed  steam  out  of  the 
main  pipe.  There  is  a  valve  at  the  p<^nt 
where  the  main  pipe  enters  the  weaveroom, 
and  each  of  the  perpendicular  pipes  have 
valves,  to  regulate  the  influx  of  steam  from 
the  boiler  into  the  room.  On  February  3, 
1908,  plaintiff  went  to  heis  work  in  the  mill  as 
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usual.  The  weather  was  very  cold  and  had 
been  for  the  several  days  previous.  About  9 
o'clock  that  morning  plaintiff,  feeling  that 
the  room  needed  steam  to  bring  about  the 
proi>er  humidity  and  temperature  so  that  the 
work  of  weaving  could  be  properly  done, 
went  to  one  of  these  perpendicular  pipes. 
Plaintiff  and  the  other  weavers  had  been  ac- 
customed to  turn  the  valves  to  these  pipes, 
when  it  was  necessary,  all  of  which  was  well 
known  to  defendant,  its  agents,  and  servants. 
Plaintiff  turned  this  valve  to  let  in  more 
steam,  and,  instead  of  steam  coming  out  of 
the  pipe,  hot  water  poured  out  on  plaintiff 
and  injured  him.  Plaintiff  is  informed  and 
believes  that  the  direct  and  proximate  cause 
of  his  injury  was  as  follows:  The  cold  weath- 
er had  caused  the  drainpipe  to  freeze  up,  and 
there  was  no  way  for  the  water  from  the 
condensed  steam  to  find  an  outlet,  and,  as  a 
consequence,  hot  water  had  collected  in  the 
main  pipe,  and  when  the  valve  was  opened 
which  controlled  the  perpendicular  pipe,  this 
water  was  forced  out  and  scalded  plaintiff. 
Plaintiff  further  alleges,  on  information  and 
belief,  that  the  defendant,  its  agents,  and 
servants,  had  failed  to  inspect  the  drainpipe 
as  was  its  duty.    ♦    ♦    ♦  •» 

The  defendant  denied  the  allegations  of 
negligence,  and  set  up  as  a  defense  that  plain- 
tiff's injury  was  caused  by  his  own  negli- 
gence; and  in  that  connection  alleged  that 
''on  the  day  that  plaintiff  is  alleged  to  have 
been  injured,  the  overseer  in  charge  of  the 
room  had  caused  steam  to  be  turned  in  said 
pipes  before  the  mill  began  work  for  the  day, 
but  finding  one  of  the  drainpipes  clogged  by 
ice,  had  turned  off  said  steam,  and  while 
working  at  the  drainpipe  from  the  outside  of 
the  mill,  defendant  is  informed  and  believes, 
that  plaintiff,  without  authority,  went  to  the 
main  valve,  which  controlled  the  movement 
of  steam  into  the  said  system  of  pipe,  and 
opened  the  same  allowing  steam  to  flow  into 
the  same  from  the  boiler  room,  thereby  not 
only  acting  in  violation  of  orders,  but  endan- 
gering said  overseer.'*  The  defendant  also 
interposed  the  defense  of  contributory  negli- 
gence. 

At  the  conclusion  of  the  testimony  for  the 
plaintiff,  a  motion  for  a  nonsuit  was  made  by 
the  defendant's  counsel,  upon  the  following 
grounds:  **(1)  There  is  no  testimony  showing 
that  the  defendant  was  guilty  of  any  wanton, 
reckless,  or  willful  negligence.  (2)  The  tes- 
timony permits  of  but  one  inference,  to  wit, 
that  plaintiff  was  injured  by  his  own  negli- 
gence. (3)  The  plaintiff  testifies  that  he  was 
in  the  habit  of  turning  on  the  steam  and 
knew  that  water  would  come  out  with  the 
steam,  if  the  outlet  pipe  was  frozen.  He 
made  no  effort  at  inquiry,  he  says,  to  ascer- 
tain whether  the  outlet  was  frozen  or  not, 
though  he  knew  it  was  freezing  weather  and 
it  could  be  reasonably  anticipated  that  the 
pipe  would  freeze.  He  therefore  assumed  the 
rlsk«  incident  to  his  employment.  (4)  There 
is  no  testimony  tending  to  show  that  the  ap- 


pliances were  defective,  or  not  properly  con- 
structed, or  that  the  injury  was  due  to  the 
freezing  of  the  pipe.  (5)  There  is  no  evi- 
dence showing  that  defendant  was  guilty  of 
any  negligence  which  was  a  proximate  cause 
of  the  injury.  (Q  The  testimony  tends  to 
show  that  it  was  no  part  of  i^aintiff's  duty 
to  turn  on  the  steam,  and  for  his  voluntary 
act,  done  without  defendant's  knowledge,  de- 
fendant is  not  responsible." 

His  honor,  the  presiding  Judge,  granted  the 
following  order:  *'Upon  hearing  the  motion 
for  a  nonsuit  in  the  above-entitled  case,  and 
after  argument,  it  is  ordered:  That  the  mo- 
tion be  granted  on  the  first  ground,  to  wit, 
that  there  is  no  testimony  tending  to  show 
wanton  or  willful  negligence  on  the  part  of 
the  defendant  As  to  the  other  grounds. 
There  is  no  testimony  showing  that  it  was 
the  duty  of  plaintiff  to  open  the  valve  in  the 
steam  pipe,  nor  that  he  was  directed  to  do  so 
by  any  agent  or  officer  of  the  defendant  com- 
pany, having  authority  to  give  him  orders. 
He  opened  the  valve  voluntarily  and  without 
the  knowledge  or  permission  of  defendant, 
and  there  was  no  obligation  on  its  part  to 
warn  him  of  a  danger  of  which  he  was  fully 
cognizant,  and  which  he  assumed.  It  is  fur- 
ther ordered,  that  the  motion  for  nonsuit,  as 
stated  in  defendant's  second  ground  for  said 
motion,  be  and  the  same  is  hereby  granted." 

The  plaintiff  did  not  appeal  from  the  order 
of  nonsuit,  as  to  the  cause  of  action  for  puni- 
tive damages. 

The  practical  question  presented  by  the 
exceptions  is,  whether  there  was  error  on 
the  part  of  his  honor,  the  presiding  Judge,  in 
granting  the  order  of  nonsuit,  as  to  the 
cause  of  action  for  compensatory  damages, 
on  the  second  ground,  which  was  as  follows: 
**The  testimony  permits  of  but  one  inference, 
to  wit,  that  plaintiff  was  injured  by  his  own 
negligence."  The  reasons  assigned  by  the 
presiding  Judge  for  this  conclusion  are  stat- 
ed in  his  order,  one  of  which,  viz.:  That  the 
plaintiff  assumed  the  risk,  was  neither  set 
up  as  a  defense,  nor  made  a  ground  of  the 
motion  for  nonsuit 

The  plahitlff  testified  as  follows:  "Q.  I 
believe  you  stated  that  you  had  been  accus- 
tomed as  a  weaver  to  turn  that  steam  into 
the  room?  A.  Yes,  sir.  Q.  How  about  cut- 
ting it  off?  A.  Yes,  sir;  I  would  cut  it  off 
too,  and  the  other  weavers  had  to  work  it  all 
of  the  time.  Q.  They  had  been  at  it  all  of 
the  time?  A.  Yes,  sir.  Q.  What  bosses 
were  above  you  in  that  room,  and  what  were 
they  called?  A.  The  overseer  and  Mr.  Beach- 
am;  and  Mr.  Snipes,  the  section  hand.  Q. 
They  were  both  over  you?  A,  Yes,  sir;  Mr. 
Snipes  was  the  section  hand  on  the  lower 
department  Q.  Had  they  ever  seen  you  turn 
that  steam  into  the  room  and  cut  it  off?  A. 
Yes,  sir.  Q.  How  many  times?  A.  I  couldn't 
say.  I  had  been  accustomed  to  turning  it  on 
ever  since  I  had  been  there.  Q.  How  long 
had  you  been  weaving  at  that  mill  altogeth- 
er?    A.  I    had    been    working    there   three 
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years,  or  a  little  over.  Q.  Had  you  been 
warned  or  forbidden  to  turn  them  on  and 
off?  A.  No,  sir.  Q.  Not  a  single  time?  A. 
No,  sir;  I  never  had.  Q.  Had  you  ever  been 
told  to  do  it?  A.  I  had  been  told  by  Jim 
Holder.  He  was  a  section  hand,  and  l^e  had 
charge  of  100  looms  that  he  kept  repaired, 
when  they  would  get  out  of  fix,  and  I  had 
complained  about  the  weaver  between  me 
and  the  wall  having  it  cut  off;  and  he  told 
me  time  and  again  to  turn  it  on  whenever  I 
needed  it,  and  he  said  he  guessed  I  could 
turn  it  on  as  fast  as  he  could  cut  it  off.  Q. 
Who  was  he?  A.  He  was  a  section  hand. 
He  kept  the  looms  fixed.  Q.  He  had  some 
authority  as  section  hand?  He  was  not  the 
overseer,  but  had  some  authority  over  the 
help?  A.  Yes,  sir.  Q.  Was  there  any  man 
particularly  whose  duty  it  was  to  turn  the 
steam  off  and  on  in  the  pipes?  A.  No,  sir. 
If  there  was,  I  never  heard  of  It  Q.  Did 
you  say  you  had  a  conversation  with  Mr. 
Beacham  about  your  accident  there?  A. 
Yes,  sir;  I  did  the  morning  he  come  to  my 
house.  Q.  How  long  after  the  accident?  A. 
I  don't  know,  sir;  but  I  think  it  was  about 
the  Ist  of  April.  Q.  What  was  it  you  did 
tell  him?  A.  He  asked  me  about  how  It  oc- 
curred, and  he  went  on  to  say  that  I  would 
not  have  got  scalded  if  the  steam  pipe  had 
not  been  frozen,  that  he  had  not  inspected 
them  that  morning,  and  that  he  had  not  had 
time;  and  said  he  was  accustomed  to  in- 
specting the  pipes  on  cold  mornings  that 
way,  but  that  morning  he  had  not  had  time." 

On  cross-examination  he  thus  testified: 
"Q.  It  was  your  duty  to  turn  on  that  steam 
that  morning?  A.  Yes,  sir;  we  had  been 
doing  it  Q.  It  was  as  much  your  duty  to 
look  after  that  pipe  as  any  one's?  A.  Yes, 
sir.  Q.  Had  you  had  orders  to  turn  It  on? 
A.  I  had,  by  Jim  Holder,  the  section  hand. 
Q.  And  you  did  it  without  any  inspection, 
didn't  you?  A.  I  couldn't  Inspect  the  pipe. 
I  would  had  to  have  gone  outside  of  the 
mill  to  Inspect  it  Q-  Why  didn't  you  get 
out  and  see  if  it  was  frozen?  A.  That  was 
not  my  duty,  and  they  didn't  allow  hands 
to  go  out  of  the  mill.  Q.  When  you  were 
uncertain  about  your  duty  you  would  ask 
-Qie  superior — the  overseer?  A.  Yes,  sir. 
Q.  Why  didn't  you  do  it  in  that  instance? 
A.  Well,  I  had  been  accustomed  to  turning 
it  on  the  pipe,  and  there  was  no  danger  be- 
fore, and  I  didn't  think  of  any  danger.  Q. 
And  the  reason  you  didn't  Inspect  it,  and 
didn't  ask  any  one  anything  about  it,  you 
thought  there  was  no  danger?  A.  No,  sir. 
I  didn't  think  there  was  any  danger." 

The  law  imputes  to  the  master  knowledge 
of  latent  danger  in  instrumentalities,  and 
casts  upon  him  the  burden  of  proving  that 
he  could  not  have  discovered  the  danger,  by 
the  exercise  of  due  diligence.  Wood  v.  Mfg. 
Co.,  66  S.  C.  482,  45  S.  EL  81;  Roach  v.  Min- 
ing Co.,  71  S.  a  79,  50  S.  E.  543;  Gunter  v. 


Mfg.  Co.,  15  S.  C.  443;  Lasure  v.  Mfg.  Co., 
18  S.  C.  275;  Jennings  v.  Mfg.  Co.,  72  S.  C. 
411,  62  S.  £X  113;  Green  v.  Railway,  72  S.  C. 
398,  52  S.  E.  45.  *'The  scope  of  a  servant's 
duties  is  to  be  defined  by  what  he  was  em- 
ployed to  perform,  and  by  what,  with  the 
knowledge  and  approval  of  his  master,  he 
actually  did  perform,  rather  than  by  the 
mere  verbal  designation  of  his  position,  and 
where  it  is  shown  that  the  servants  were  in 
the  habit  of  performing  the  work  at  which 
plaintiff  was  injured,  he  is  not  to  be  con- 
sidered a  mere  volunteer."  26  Cyc.  1090. 
Applying  these  principles  to  the  foregoing 
testimony,  it  clearly  appears  that  the  ex- 
ceptions raising  this  question  must  be  sus- 
tained. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed 
(except  as  to  tho  cause  of  action  for  punitive 
damages),  and  that  the  case  be  remanded  to 
that  court  for  a  new  trial. 


WOODS,  J.  In  concurring  In  the  opinion 
of  Mr.  Justice  GARY  it  seems  to  me  impor- 
tant to  notice  one  position  relied  on  by  the  re- 
spondent which  is  not  referred  to  in  the  opin- 
ion. That  position  is  that  the  evidence  of  the 
plaintiff  gives  no  ground  to  infer  that  the 
unexpected  escape  of  the  hot  water  from 
the  pipe  by  which  the  plaintiff  was  injured, 
was  due  to  the  negligence  of  the  defendant 
If  this  were  so,  then  the  case  would  be  one 
where,  nothing  being  proved  beyond  an  in- 
Jury  resulting  from  failure  of  an  instrumen- 
tality In  ordinary  use,  negligence  of  the  mas- 
ter could  not  be  inferred.  Green  v.  South- 
ern Ry.,  72  S.  C.  398^  52  S.  E.  45;  Gentry  v. 
Southern  Ry.,  66  S.  C.  256,  44  S.  E.  728; 
Edgens  V.  Gaffney  Mfg.  Co.,  69  S.  C.  529, 
48  S.  B.  538.  But  the  principle  of  these 
cases  does  riot  apply,  for  there  was  evidence 
that  the  condensation  of  the  steam  into  hot 
water  would  have  been  discovered  by  proper 
inspection  and  that  there  was  no  inspection. 


(86  S.  C.  528) 
RING  v.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme   Court  of  South  Carolina.     July  18, 
1910.    On  Petition  for  Rehearing  Aug.  6, 

1910.) 

1.  New  Trial  (§  76*)— Review— Rbs-usal  of 
New  TaiALr—ExcESSivE  Damages. 

A  carrier  being  liable  for  punitive  damans 
for  willful  refusal  to  stop  its  train  at  a  station 
where  it  is  evident  that  there  is  a  passenger 
to  get  on,  it  cannot  be  said  a  verdict  of  $600  for 
a  passenger  who,  because  of  the  failure  of  the 
train  to  stop,  was  obliged  to  hire  a  conveyance, 
was  so  excessive  as  to  warrant  the  conclusion 
that  refusal  of  a  new  trial  was  an  abase  of  dis- 
cretion. 

[EM.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  §f  153-156 ;   Dec.  Dig.  ^  76.*] 
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2.  Cabbiers  (I  276*)— Pailube  to  Stop  THain 
FOB  Passenqeb— ACTION— Evidence. 

Plaintiff,  suing  for  failare  of  defendant's 
train  to  stop  at  a  station  where  he  was  waiting 
to  board  it,  may  testify  that  he  told  the  station 
agent  that  he  had  a  ticket  and  that  the  train 
did  not  stop  for  him,  and  asked  what  he  should 
do  about  it,  and  that  the  agent  replied  the  ticket 
was  good  on  that  road  for  the  next  24  hours, 
and  gave  him  no  further  satisfaction ;  it  being 
the  duty  of  the  ticket  agent  to  give  passengers 
information  about  trains  and  answer  reasonable 
inquiries  on  the  subject,  and  the  right  of  the 
passenger  to  ask  inionnation  as  to  any  relief 
the  carrier  could  give  him,  and  likewise  his 
duty  to  seek  such  information,  so  as  to  enable 
him  to  minimize  his  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  276.*] 

8.  TBIAL    (§    191*)— INSTBUOTIONS. 

The  instruction  in  an  action  for  failure  of 
a  train  to  stop  at  a  station  at  which  plaintiff 
was  waiting  to  boaxd  it,  in  which  the  evidence 
was  conflicting  as  to  whether  it  did  stop:  "Did 
that  train  •  ♦  ♦  entirely  stop  ♦  ♦  • 
and  did  it  do  so  for  a  sufficient  length  of  time 
for  B.  to  get  on?  ♦  ♦  ♦  If  it  did  not,  then 
the  railroad  company  has  violated  the  law,'* 
was  not  erroneous  as  charging  that  plaintiff 
was  a  man  of  ordinary  .  reason  and  prudence, 
using  due  diligence  to  boaid  the  train,  when  it 
was  a  question  for  the  jury  whether  a  man  by 
ordinary  reason  and  prudence,  acting  with  due 
diligence,  could  have  ooarded  the  train ;  there 
being  no  evidence  that  plaintiff  was  not  an  ordi- 
narily active  person,  and  the  context  plainly 
showing  it  was  meant  that  plaintiff  could  not 
recover,  if  the  train  was  stopped  long  enough 
to  give  him,  as  an  ordinaiy  passenger,  a  rea- 
sonable opportunity  to  board  the  train. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  420-131,  435 ;   Dec.  Dig.  §  191.»] 

Appeal  from  Common  Pleas  Circuit  Coart 
of  Barnwell  County;   Geo.  W.  Gage,  Judge 

Action  by  Frank  Bing  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

J.  T.  Barron,  WymaJn  ft  Wyman,  and  Doug- 
las McKay,  for  appellant  R.  C  Holman  and 
W.  H.  Townsend,  for  respondent 

WOODS,  J.  The  plaintiff  obtained  a  ver- 
dict and  entered  Judgment  for  $650  on  a 
complaint  which  alleged  that  the  defendant 
sold  him  a  ticket  from  Dumbarton  to  Bam- 
well  and  then  willfully  refused  to  stop  the 
train  for  which  the  ticket  had  been  bought, 
thus  making  It  necessary  for  him  to  make 
the  Journey  by  a  hired  conveyance. 

We  notice,  first,  the  error  assigned  in  the 
refusal  to  grant  the  motion  for  a  new  trial 
made  on  the  ground  that  the  amount  of 
the  verdict  showed  that  the  Jury  acted  from 
caprice  or  passion,  or  prejudice.  The  testi- 
mony shows  that  the  witnesses  on  one  side 
or  tie  other  were  either  perjurers  or  vio- 
tims  of  a  singular  failure  of  memory,  or  of 
the  senses  of  sight  and  hearing.  The  plain- 
tiff and  two  witnesses  on  his  behalf  testi- 
fied that  they  were  standing  at  or  rery  near 
the  station,  and  that  the  train  did  not  stop 
at  all;'  the  conductor  of  the  train,  the  rail- 
road agent,  and  a  passenger  testified  with 


equal  posltiveness  that  the  train  did  stop 
long  enough  to  let  off  and  take  on  passengers. 
The  verdict  is  a  large  one,  but  this  court 
cannot  Interfere  with  it,  unless  it  is  without 
support  in  the  evidence.  The  Jury  accepted 
the  evidence  that  the  defendant's  agent.  In 
violation  of  the  statute,  failed  to  stop  the 
train  when  it  was  evident  to  him  that  there 
were  passengers  to  get  off  and  on.  For  such 
a  conscious  breach  of  duty  the  defendant 
would  be  liable  for  punitive  damages.  The 
granting  or  refusal  of  a  new  trial  absolute 
or  a  new  trial  nisi  for  excess  in  the  verdict 
was  a  matter  within  the  discretion  of  the  cir- 
cuit court;  and  this  court  is  not  convinced 
that  the  verdict  was  so  excessive  as  to  war- 
rant the  conclusion  that  the  circuit  Judge 
abused  his  discretion  in  refusing  a  new  trial 

The  plaintiff  was  allowed  to  testify  over 
the  objection  of  defendant's  counsel  as  fol- 
lows, about  a  conversation  with  Thompson, 
the  defendant's  subagent  at  Dumbarton: 
"Q.  Was  he  or  not  acting  as  agent?  A.  Yes, 
sir;  and  I  went  back  to  him  and  said:  'I  have 
got  a  ticket  to  go  to  Barnwell  and  the  train 
did  not  stop,  and  what  will  I  do  about  it7 
and  he  says:  'That  ticket  is  good  on  this 
damn  road  for  the  next  24  hours  to  come,* 
and  that  was  all  of  the  satisfaction  that  he 
gave  me."  The  evidence  was  clearly  admis- 
sible^ It  was  the  obvious  duty  of  defendant's 
ticket  agent  at  Dumbarton  to  give  passengers 
information  about  trains  and  to  answer  all 
reasonable  Inquiries  on  that  subject  It  was 
the  right  of  the  plaintiff  to  ask  Information 
as  to  any  relief  the  defendant  could  give 
him,  and  it  was  his  duty  to  the  defendant 
to  seek  this  information,  so  as  to  enable  him 
to  minimize  his  damages.  Taber  v.  Seaboard 
Air  Line  Ry..  81  S.  C.  317,  62  S.  E.  311; 
Berley  v.  Seaboard  Air  Line  Ry.,  83  8.  C. 
411,  65  S.  B.  456;  Cobb  v.  Telegraph  Ca,  86 
S.  a  430,  67  S.  B.  549. 

The  court  gave  this  instruction:  "Did 
that  train  of  cars  on  that  day  entirely  stop 
at  Dumbarton,  and  did  it  do  so  for  a  suffi- 
cient length  of  time  for  Frank  Bing  to  get 
on?  If  it  did  that  ends  the  case  If  it  did 
not,  then  the  railroad  company  has  violated 
the  law."  In  the  exceptlqus  it  is  submitted 
that  this  was  erroneous,  because  it  was  a 
*'charge  instructing  the  Jury  that  Frank 
Bing  was  a  man  of  ordinary  reason  and  pru- 
dence, using  due  diligence  to  board  the  train; 
whereas,  it  should  have  been  for  the  Jury 
to  determine  If  a  man  by  ordinary  reason 
and  prudence,  acting  with  due  diligence, 
could  have  boarded  said  train." 

The  distinction  made  by  the  exception  is 
too  refined.  There  was  nothing  in  the  evi- 
dence to  show  that  Bing  was  not  an  ordi- 
narily active  person,  and  the  context  plainly 
shows  that  the  court  meant  that  he  could 
not  recover,  if  the  defendant  stopped  its 
train  long  enough  to  give  him,  as  an  ordl- 
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nary  passenger,  a  reasonable  opportunity  to  r     Appeal  from  Common  Pleas  drcnit  Court 

of  Marlon  County;  R.  C.  .Watts,  Judge. 

Action  by  the  Bank  of  Marion  against  the 
Southern  Express  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 


board  the  train. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Careful  examination  of 
the  petition  for  rehearing  does  not  convince 
us  that  there  was  any  material  issue  arising 
on  the  record  overlooked  or  disregarded  in 
the  judgment  of  the  court 

The  petition  for  rehearing  Is  therefore  dis- 
missed, and  the  order  heretofore  granted 
staying  the  remittitur  revoked. 

(86  S.  C.  582) 

BUROKHALTER  v.  ATLANTIC  COAST 

LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     July  18, 

1910.     On  Petition  for  Rehearing, 

Aug.  6,  1910.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  Geo.  W.  Gage,  Judge. 

Action  by  D.  C.  Burckhalter  against  the 
Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

J.  T.  Banon,  Wyman  &  Wyman,  and  Doug- 
las McKay,  for  appellant.  R.  C.  Holman  and 
W.  H.  Townsend,  for  respondent 

WOODS,  J.  This  appeal  Involves  sub- 
stantially the  same  questions  as  the  appeal  In 
the  case  of  Bing  v.  Atlantic  Coast  Line  Rail- 
road Company,  68  S.  E.  645,  and  the  judg- 
ment of  affirmance  in  that  case  Is  conclusive 
of  this. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

On   Petition  for   Rehearing. 

PER  CURIAM.  Careful  examination  of 
the  petition  for  rehearing  does  not  convince 
us  that  there  was  any  material  issue  arising 
on  the  record  overlooked  or  disregarded  in 
the  judgment  of  the  court. 

The  petition  for  rehearing  Is  therefore 
dismissed,  and  the  order  heretofore  granted 
staying  the  remittitur  revoked. 


(86  8.  C.  683) 

BANK  OF  MARION  v.  SOUTHERN  EX- 
PRESS CO. 

(Supreme  Court  of  South  Carolina.     July  18^ 
1910.    On  Petition  for  Rehearing  Aug.  6» 

1910.) 

Oabbuxs  (I  13e*)--Ix)8S  of  Peopbbtt— Ac- 
tio n—Dibbctiow  OF  VEBniCT— When. 
In  a  suit  to  recover  an  alleged  shortage  in 
the  amount  contained  in  a  pacKage  of  money 
when  deliyered  by  the  express  company  to  the 
consignee,  there  being  some  evidence  to  establish 
plaintiff's  case,  the  court  properly  refused  to 
direct  a  verdict  for  defendant. 

[Bid.    Note.~For   other   cases,   see   Carriers, 
Cent  Dig.  {{  596-598 ;   "D^  Dig.  i  136.*] 


Willcoz  &  WiUcox  and  Jas.  W.  Johnscm, 
for  appellant  MuUins  &  Hughes  and  M.  C. 
Woods,  for  respondent 

■ 

JONES,  O.  J.  TJie  complaint  alleged  that 
on  December  6,  1906,  at  Marion,  S.  C,  plain- 
tlft  l>ank  delivered  to  defendant  carrier  a 
package  containing  $d,000  for  transportation 
and  delivery  to  the  Murchlson  National  Bank 
at  Wilmington,  N.  0^,  and  that  when  said 
package  was  delivered  to  the  Murchlson  Na- 
tional Bank  the  package  was  short  and  con- 
tained only  $2,280,  and  demanded  judgment 
for  the  amount  of  the  shortage  with  interest 

The  answer,  after  general  denial,  alleged 
"that  on  December  6,  1906,  the  plaintiff  de- 
livered to  defendant  at  Its  oflice  in  Marion, 
S.  C,  a  sealed  package,  said  to  contain  $3,- 
000 ;  that  said  package  was  consigned  to  the 
Murchlson  National  Bank,  Wilmington,  N. 
C;  that  defendant  did  not  count  the  money 
placed  in  said  package  4>y  plaintiff,  and  does 
not  know  what  it  contained,  tat  this  defend- 
ant alleges  that  It  transported  said  package 
to  Wilmington,  in  the  state  of  North  Caro- 
lina, and  there  delivered  same  to  the  consign- 
ee In  precisely  the  condition  it  was  in  when 
it  was  delivered  to  defendant,  the  seal  of 
said  package  unbroken  and  its  contents  in- 
tact" 

The  verdict  and  Judgment  was  for  the 
plaintiff  for  the  amount  claimed. 

The  exceptions  allege  error  In  the  court's 
refusal  to  direct  a  verdict  for  the  defendant 
and  to  grant  a  new  trial,  on  the  ground  that 
the  evidence  showed  conclusively  that  the 
package  under  seal  was  delivered  in  the  same 
condition  as  when  received.  Without  going 
into  details,  It  is  sufficient  to  say  that  there 
was  some  testimony  tending  to  establish  the 
case  of  the  plaintiff.  There  was  sharp  con- 
flict between  the  testimony  for  the  plaintiff 
and  the  defendant,  but  the  Issue  as  to  when 
and  where. the  shortage  occurred  was  pecu- 
liarly one  for  the  jury. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

WOODS,  J.,  did  not  sit  in  this  case. 

On  Petition  for  Rehearing. 

FEB  CURIAM.  After  careful  considera- 
tion of  the  within  petition  we  do  not  dis^ 
cover  that  any  material  issue  has  been  over- 
looked or  disregarded. 

It  is  therefore  ordered  that  this  petition  be 
dismissed,  and  the  stay  of  remittitur  hereto- 
fore granted  be  revoked. 


•F6r  other  caM«  see  aame  topic  and  ■ection- NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Sertee  %t  Rep'r  Indexes 


648 


68  SOUTHEASTERN  REPORTER. 


(Ga. 


(134  Ga.  818) 

HARDIN  T.  CASE. 

(Supreme  Court  of  Georgia.    July  14, 1910.) 
(Byllahu9  hy  the  Court,) 

OONTBACTS    (I    10*)  —  COBPOBATIONS    (SI    116, 

121^)— AcnoN  FOR  Breach— Sufficiency  of 
Petition — Unilateral  Contracts. 

The  plaintiff  sued  the  defendant  to  recover 
S5(X)  principal  and  8  per  cent,  interest  thereon 

from  the day  of ,  1907,  and  in  his 

petition  made  substantially  the  following  allega- 
tions: Defendant  agreed  to  pay  plaintiff,  for  his 
five  shares  of  stock  in  the  corporation  herein- 
after named,  $500,  and  to  pay  interest  at  the 
rate  of  8  per  cent,  per  annum  on  each  sum  from 
the  date  of  the  issue  of  the  stock.  The  plaintiff 
was  to  have  one  year  from  July  1,  1907,  to  de- 
cide whether  or  not  he  would  accept  **said  agreed 
and  proposed  sum  for  his  said  stock."  As  evi- 
dence of  the  agreement  a  writing  was  signed  by 
both  parties,  of  which  the  following  is  a  copy: 
**This  certifies  that  I,  Geo.  F.  Oase,  do  agree  to 
pav  to  J.  T.  Hardin  8  per  cent,  interest  on  his 
500  shares  of  Central  Marble  &  Milling  Com- 
pany stock  from  date  of  issue  of  stock  to  date 
of  purchase  of  stock,  provided  said  stock  does 
not  pay  this  amount  of  interest  or  better;  fur- 
ther I  do  agree  to  purchase  said  stock  at  any 
time  said  J.  T.  Hardin  wishes  to  dispose  of 
same  at  par  value  within  one  year  from  date  of 
this  agreement  [Signed]  Geo.  F.  Case.  J.  T. 
Hardin."  The  plaintiff  alleged  that  "at  divers 
times  between  July  1,  1907,  and  July  1,  1908, 
he  approached  the  said  Geo.  F.  C?ase,  and  of- 
fered to  and  undertook  to  comply  and  acct^pt 
said  agreement,  and  deliver  to  said  Case  said 
stock  as  contemplated  in  said  agreement,  and 
did  demand  at  divers  times  of  said  Case  the 
price  and  money  he  obligated  himself  to  pay 
petitioner  for  said  stock,  which  the  said  (5ase 
refused  to  do,  and  still  refuses  to  do.  Petition- 
er now  and  here  offers  and  proposes  to  surren- 
der to  the  said  Case  his  said  stock  in  the  said 
Central  Marble  &  Milling  Company,  and  to  com- 
ply in  every  way  with  his  agreement."  In  said 
contract  it  was  agreed  "that  petitioner  was  to 
suffer  and  permit  the  said  Geo.  F.  Case  to  con- 
trol and  vote  said  stock  from  and  after  date  of 
said  agreement  in  all  the  meetings  of  the  stock- 
holders of  the  said  company,  which  petitioner 
agreed  to  and  permitted.  Other  features  of  the 
said  contract  were  to  the  effect  that  petitioner 
was  to  have,  which  was  to  be  paid  by  the  said 
Geo.  F.  CT&se,  a  full  return  of  all  money  invested 
by  him  in  said  stock,  with  interest  thereon, 
which  stock  the  said  Case  was  instrumental  in 
selling  to  petitioner  originally,  and  of  his  own 
motion  proposes  to  take  petitioner's  stock  from 
off  his  hands."    Held: 

(1)  The  petition  was  not  subject  to  general  de- 
murrer. 

(2)  The  petition  was  not  subject  to  demurrer 
on  the  ground  that  "the  contract  sued  on  and 
set  out  in  plaintiff's  petition  is  unilateral,  and 
with  [neithorl  party  to  the  same  is  under  any 
legal  obli.scation  to  perform  the  same."  or  on 
the  ground  that  '*the  said  contract  is  wanting  in 
mutual  covenants  and  without  any  consideration 
on  the  part  of  plaintiff  to  do  any  art  beneficial 
to  the  defendant  or  hurtful  to  himself." 

(a)  It  being  agreed  by  the  plaintiff,  in  the  con- 
tract, "that  petitioner  was  to  suffer  and  permit 
the  said  Geo.  F.  Case  to  control  and  vote  said 
stock  for  and  after  date  of  said  agreement  in  all 
the  meetings  of  the  stockholders  of  the  said  com- 
pany, which  petitioner  agreed  to  and  permit- 
ted," the  agreement  by  the  defendant  to  buy  the 
shares  of  stock  was  not  originally  without  con- 
sideration. 

(b)  The  contract  was  not  unilateral,  and  there 
was  no  want  of  mutuality,  when  the  plaintiff, 


within  one  year  from  the  time  of  its  execution, 
offered  the  defendant  the  shares  of  8to<^  and 
demanded  the  price  the  defendant  agreed  to  pay 
therefor.  Brown  v.  Bowman,  119  Ga.  153,  46 
S.  E.  410;  Sivell  v.  Hogan,  119  Ga.  1G7,  4C 
S.  E.  07 ;  McCaw  Mfg.  Co.  v.  Felder,  115  Ga. 
408,  414,  415,  41  S.  B.  604 ;  Perry  v.  Paschal, 
103  Ga.  134,  29  S.  E.  703 ;  Morrow  v.  South- 
em  Express  Oo.,  101  Ga.  8ia  28  S.  E.  998; 
Black  V.  Maddox,  104  Ga.  157.  30  S.  E.  723; 
Huggins  V.  Southeastern  Lime  &  Cement  Co., 
121  Ga.  311,  48  S.  B.  933;  Lamed  v.  Went- 
worth,  114  Ga.  208,  39  S.  B.  856;  Cooley  v. 
Moss,  123  Ga.  707,  51  S.  E.  625. 

(3)  The  petition  not  being  subject  to  any  of 
the  grounds  of  the  demurrer  filed  thereto,  the 
court  committed  error  in  sustaining  the  demur- 
rer and  dismissing  the  petition. 

[Ed.  Note.-— For  other  cases,  see  Contracts. 
Cent.  Dig.  IS  24r-40;  Dec.  Dig.  f  10:*  Corpora- 
tions, Cent  Dig.  i  504 ;   Dec.  Dig.  §§  116,  121.«] 

Error  from  Superior  Court,  Cherokee  Coun- 
ty; N.  A-  Morris,  Judge. 

Action  by  J.  T.  Hardin  against  George  F. 
Case.  Judgment  of  dismissal,  and  plaintiff 
brings  error.    Reversed. 

J.  P.  Brooke,  for  plaintiff  in  error.  L.  EL 
Tate,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  tbe 
Justices  concur. 


(IMOa.  8S») 
GRANGER  et  al.  v.  KNIGHT  et  al. 
(Supreme  Court  of  Georgia.    July  15,  1910.) 

(Syllalui  hy  the  Court.) 

1.  ExcEpnorts,  Bill  of  (§  39*)  —  TncE  fob 
Tendering. 

A  direct  assignment  of  error  upon  a  ruling 
made  during  the  trial  of  a  civil  case  is  presented 
too  late  for  consideration  by  the  Supreme  Court, 
when  it  first  appears  in  a  bill  of  exceptions 
tendered  more  than  30  days  after  the  adjourn- 
ment of  the  term  at  which  such  ruling  was 
made;  and  unless  it  affirmatively  appears  that 
a  bill  of  exceptions  embracing  such  an  assign- 
ment of  error  was,  with  respect  thereto,  ten- 
dered in  due  time,  this  court  is  without  jurisdic- 
tion to  pass  upon  that  assignment. 

[Ed.  Note.— For  other  cases,  see  Exceptional 
Bill  of,  Cent.  Dig.  §  54 ;  Dec.  Dig.  |  39.*] 

2.  New  Trial  (§  18*)— Grounds— Rulings  ok 
Amendment  of  Pleadings. 

Rulings  of  the  trial  court  upon  the  question 
of  the  allowance  or  disallowance  of  amendments 
to  pleadings  cannot  constitute  a  ground  of  a 
motion  for  a  new  trial. 

[Ed.   Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  28;   Dec.  Dig.  i  18.*] 

3.  Partnership  (|  199*)— Actions  by  Part- 
ners ON  Debt  Due  Firm. 

A  verdict  in  favor  of  the  plaintiffs  in  a  anit 
brought  by  tw^o  of  the  individual  numbers  of  a 
firm,  which  was  composed  of  three  members,  to 
recover  for  services  performed  and  money  ex- 
pended, is  without  evidence  to  support  it;  the 
evidence  showing  that,  if  any  recovery  upon  the 
contract  which  was  the  basis  of  the  suit  could 
be  had,  it  should  be  for  the  firm,  and  not  for  the 
two  members  thereof  who  brought  the  suit. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  362;   Dec.  Dig.  i  199.*] 

Error  from  Superior  Conrt,  Bartow  Coun- 
ty;  A.  W.  Fite,  Judge. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  St  Rep'r  Indexes 


Ga.) 


BILLIARD  T.  KING. 


649 


Action  between  A.  O.  Granger  and  others 
and  J.  M.  IDilght  and  others.  From  the 
Judgment,  Granger  and  otliers  bring  error. 
Reversed. 

Paul  F.  Akin,  for  plaintiffs  in  error.  Thos. 
W.  Milner  &  Son,  for  defendants  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(134  Qa.  815) 

WADSWORTH  v.  WADSWORTH. 

(Supreme  Court  of  Georgia. .  July  14, 1910.) 

(8ylla1>u9  5y  the  OourtJ 

1.  Trial  (§  253*)--Instbuotion8— Excluding 

Theories. 

Under  order  of  the  court  of  ordinary,  an 
administrator  advertised  for  sale  certain  land  of 
which  he  was  in  possession  as  the  property  of 
his  intestate,  to  which  the  widow  of  the  intes- 
tate filed  a  claim.  Upon  the  trial  the  plaintifit 
was  allowed  to  file  an  equitable  plea,  alleging, 
among  other  things,  that  his  intestate  was  in 
possession  of  the  property  under  a  contract  of 
purchase  from  a  named  vendor,  with  all  of  the 
purchase  money  paid  except  $40  at  the  time  the 
claimant  obtained  a  deed  to  the  land  from  such 
vendor,  and  that  the  claimant  "had  actual  no- 
tice of  these  facts"  when  the  deed  was  made  to 
her,  and  praying  that  the  court  direct  the  sale 
of  the  land,  and  that  out  of  the  proceeds  there- 
of the  $40,  with  legal  interest,  be  paid  to  the 
claimant,  and  the  remainder  be  distributed 
among  the  heirs  at  law  of  the  intestate.  The 
Juiy  rendered  a  verdict  in  favor  of  the  claim- 
ant, and  the  plaintiff  excepted  to  an  order  of  the 
court  refusing  his  motion  tor  a  new  trial.  Held, 
there  being  evidence  from  which  the  jury  would 
be  authorized  to  conclude  that  the  allegationa 
above  set  forth,  embraced  in  the  equitable  plead- 
ing of  the  plaintiff,  were  true,  and  that  the 
claimant  paid  to  the  vendor  the  balance  of  the 
purchase  money  of  the  land  due  him  by  the  in- 
testate in  pursuance  of  an  agreement  between  her 
and  the  intestate,  that  she  would  take  a  deed  from 
the  vendor  to  the  land  and  hold  title  thereto  to 
secure  such  amount,  the  court  committed  error  in 
failing  to  charge  the  jury  that,  if  they  believed 
this  theory  of  the  case  to  be  true,  they  should 
find  a  verdict,  in  accordance  with  the  prayer 
above  set  forth,  that  the  land  be  sold,  ''and  that 
out  of  the  proceeds  thereof  the  $40  with  legal 
interest,  be  paid  to  the  claimant." 

(a)  The  charge,  "Take  the  case,  and  if  you 
find  that  the  deed  was  delivered,  and  that  it 
embraces  this  land,  she  would  have  a  title,  and 
the  issue  should  be  found  in  favor  of  the  claim- 
ant," excluded  from  consideration  by  the  jury 
the  theory  of  the  case  above  referred  to,  upon 
which  the  jury  was  authorized  to  make  a  find- 
ing ;  and  for  tills,  if  for  no  other  reason.  It  was 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  253.*] 

2-  Appeal  and  Error  (f§  231,  728*)— Objkc- 
•    TioNS  Below  —  Assignments  of  Error  — 

Sufficiency* 

An  assignment  of  error,  complaining  that 
the  court  committed  error  in  allowing  a  witness 
to  deliver  certain  evidence  upon  the  trial  of  the 
case  on  the  ground  "that  the  witness  was  in- 
competent to  testify  to  such  facts,"  cannot  be 
considered,  as  it  does  not  appear  that  such  ob- 
jection to  the  competency  of  the  witness  was 
made  on  any  specified  ground. 

(a)  An  assignment  of  error  that  the  court 
oommitted  error  in  allowing  the  opposite  party 


to  read  to  the  jury  answers  to  certain  questions 
contained  in  interrogatories,  on  the  ground  that 
they  were  leading,  cannot  be  considered,  when 
neither  the  questions  referred  to,  nor  the  sub- 
stance thereof,  are  made  to  appear  in  the  as- 
signment of  error. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  iS  231,  728  ;♦  Trial,  Cent.  Dig. 
S§  194r-210.) 

3.  Executors  and  Administrators  (§  344*)— 
Proceedings  to  Sell  I/and  —  Claim  bt 
Third  Person  —  Admissibiutt  of  Evi- 
dence. 

One  assignment  of  error  is  that  the  court 
erred  in  excluding  the  following  testimony  of  a 
witness:  '*In  a  conversation  with  the  daim- 
ant  [R.  M.  WadsworthL  she  told  me  that  she 
wished  he,  meaning  the  administrator,  Lee 
Wadsworth,  had  let  it  stay  like  the  will  was. 
I  [witness]  asked  her  what  the  will  said.  She 
said  the  will  said  that  at  the  death  of  Wads- 
worth  the  land  was  to  go  to  her  for  life,  then 
to  Jack  Patterson's  wife,  but  the  mule  was  to 
go  to  the  children."  As  the  alleged  statements 
of  the  claimant  testified  to  were  susceptible  of 
a  meaning  that  tended  to  show  that  she  prefer- 
red a  life  estate  in  the  land  to  the  interest  she 
obtained  by  virtue  of  the  deed,  the  testimony 
was  admissible  to  illustrate  the  question  as  to 
whether  or  not  she  held  title  to  the  land  only 
to  secure  a  debt. 

[Ed.  Note.— For  other  cases,  see  Eixecutoni 
and  Administrators,  Dec.  Dig.  i  344.*] 

4b  Review  on  Appeal. 

Under  the  evidence  and  the  pleadings,  no 
error  requiring  a  new  trial  appeara  from  the 
other  grounds  of  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Pike  County; 

E.  J.  Reagan,  Judge. 

Proceedings  by  Leo  Wadsworth,  adminis- 
trator, to  sell  land,  in  'whidi  R.  M.  Wads- 
worth filed  a  claim.  Judgment  for  claimant, 
and  the  administrator  brings  error.    Reversed. 

B.  C.  Armistead,  for  plaintilf  In  error.    B. 

F.  Dupree,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(IM  Oa.  817) 
HILLIARD  V.  KING. 
(Supreme  Court  of  Georgia.    July  14,  1910.) 

(Syllabua  by  the  Court,) 

1.  Contracts   (5  324*)-— Bbeach— Natubb   of 
Action. 

Where  a  contractor  had  built  a  house  for 
another,  and,  claiming  that  the  building  con- 
tract had  been  fully  complied  with  demanded 
payment  of  the  part  of  the  contract  price  which 
remained  unpaid,  and  the  owner,  insisting  that 
the  contract  was  not  completed,  in  that  the  plas- 
tering in  the  house  was  defective  as  to  material 
and  workmanship  and  was  not  in  accordance 
with  the  specifications,  refused  to  pay  the  bal- 
ance of  the  contract  price,  and  the  contractor 
thereupon,  in  order  to  obtain  payment  of  the 
balance,  executed  a  writing  wherein  it  was  stip- 
ulated that  he  did  thereby  "warrant  the  plas- 
tering throughout  the  said  house  for  a  term  of 
12  months,  and,  should  any  defect  in  workman- 
ship or  material  develop,  I  guarantee  to  put 
same  in  perfect  condition,  and  should  I  neglect 
to  attend  to  and  do  said  work  promptly  Dr. 
C.  C.  King  [the  owner]  has  and  is  hereby  em- 
powered to  have  said  work  done  at  my  expense," 
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the  owner  could  maintain  an  action  for  dam- 
ages for  a  breach  of  this  written  undertaking, 
where  defects  in  workmanship  or  materiai  de- 
veloped within  the  period  of  time  8i>ecified,  in 
case  the  contractor  failed  and  neglected  to  put 
the  plastering  in  the  condition  contemplated  in 
the  undertakm^,  and  he  was  not  limited  to  the 
remedy  of  having  the  imperfect  and  defective 
work  completed  and  then  suing  the  contractor 
for  the  expense  incurred. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  324.«] 

'2.  EviDBNCB   (8   506*)— Subject   of   Expert 
Testimony— CBABA.OTEB  or  Work  Done  Un- 

DBB  CONTBACT. 

Where  one  of  the  questions  for  determina- 
tion by  the  jury  was  whether  certain  plastering 
done  by  the  contractor  fulfilled  the  requirements 
of  given  specifications  in  the  building  contract, 
it  was  competent  for  an  expett  to  testify  as  to 
whether  or  not  it  ''came  up  to  the  specifica- 
tions.*' 

[Bid.  Note.— For  other  cases,  see  Evidenoe, 
Cent.  Dig.  S  2300 ;   Dec.  Dig.  §  506.*] 

8.  Review  on  Appeal. 

The  portions  of  the  charge  excepted  to  are 
not  open  to  the  ctiticisms  made,  and  the  evi- 
dence authorized  the  verdict. 

Error  from  Superior  Court,  Greene  OouBty; 
D.  W.  Meadow,  Judge. 

Action  between  H.  C.  HiUiard  and  O.  C. 
King.  From  the  Judgment,  Hilliard  brings 
error.    Affirmed. 

Samuel  H.  Sibley  and  J.  B.  Park,  for  plaln- 
tift  in  error.  Jbb.  Davison,  for  defendant  in 
error. 


BECK,   J.     Judgment  affirmed.     All  the 
Justices  concur. 


(134  Ga.  842) 

EQUITABLE  MFG.  CO.  T.  GEE  BROS.  & 

CO. 

(Supreme  Court  of  Georgia.     July   16,  1910.) 

(Syllahus  hy  the  Court.) 

1.  Fbaud  iw  Contract. 

The  plea  in  the  case  contained  sufficient 
allegations  of  fraud  in  the  procurement  of  the 
contract  sued  on  to  withstand  a  general  de- 
murrer, and  under  the  evidence  introduced  in 
support  of  the  plea  the  jury  were  authorized  to 
find  in  favor  of  the  defendant  upon  this  issue. 
Davis  Sewing  Machine  Co.  v.  Crutchfield,  117 
Ga.  873,  45  S.  E.  228;  Wood  v.  Cincinnati 
Safe  Co.,  96  Ga.  120,  22  S.  E.  909 ;  Chapman 
Y.  Atlanta  Guano  Co.,  91  Ga.  821,  18  S.  E.  41. 

2,  Review  on  Appeal. 

'  No  material  errors  are  made  to  appear  in 
the  charge  of  the  court  relative  to  the  issue  re- 
ferred to  in  the  foregoing  headnote. 

&  Appeal  and  Ebbob  (i  1072^)— Review- 
Harmless  EiBBOB— Refusal  of  New  Tbial. 
That  issue  having  heen  determined  in  favor 
of  the  defendant,  and  no  reason  for  disturbing 
that  finding  appearing,  the  judgment  refusing 
plaintiff  a  new  trial  should  not  be  disturbed  by 
this  court,  irrespective  of  the  other  question 
raised  in  the  motion  for  a  new  trial. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4233%  ;  Dec.  Dig.  f  1072.*] 

Error  from  Superior  Court,  Greene  County; 
H.  G.  Lewlfi,  Judge. 


Action  by  Gee  Brothers  &  Co.  against  the 
Equitable  Manufacturing  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er> 
ror.    Affirmed. 

Jas.  Daviaon  and  Brown  ft  Shipp,  for 
plaintiff  In  error.  Slamuel  H.  Sibley,  for  de- 
f epdants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


CI  Oa.  App. 
BARKER  T.  STATE.     (No.  2,688.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(SyUaluB  hy  the  Court.) 

L  Dbuubreb  to  Indictment. 

There  was  no  error  in  overruling  the  de- 
murrer. That  portion  of  the  accusation  which 
charged  that  the  accused  sold  cocaine  **by  him- 
self, servants,  and  agents"  was  properly  treated 
as  surplusage;  and  the  disjunctive  *or"  was 
properly  used  for  the  purpose  of  exhaustively 
excluding  the  accused  from  coming  within  any 
possible  exception  by  reason  of  whidi  the  sale 
would  be  legal. 

2.  CanaNAL   Law   (|   758*)— Instructions— 
Statement  bt  Accused— <Jbedibilitt. 

While  it  is  the  better  practice,  in  charging 
the  juiy  upon  the  subject  of  the  defendant's 
statement,  to  use  the  exact  language  of  the 
Code,  an  instruction:  "Under  the  law  the  de- 
fendant is  permitted  to  make  a  statement  TtAs 
statement  is  not  under  oath.  It  is  within  the 
province  of  the  jury  trying  the  case  to  believe 
the  unsworn  statement  of  the  defendant  in  pref- 
erence to  the  sworn  testimony  in  the  case,  if, 
after  weighing  it  and  considering  it,  they  be- 
lieve it  entitled  to  more  weight  and  credit*'— is 
not  erroneous.  It  does  not  restrict  the  discre- 
tion of  the  juiy  in  believing  the  statement,  if 
for  any  reason  they  see  proper  to  do  so.  Ihe 
omission  of  an  instruction  to  the  effect  that 
the  statement  shall  have  only  such  force  as  the 
jur^  may  think  right  to  give  it  cannot  be  in- 
jurious to  the  defendant,  because  this  language 
only  draws  the  attention  of  the  jury  to  the 
fact  that  the  statement  is  not  evidence,  and 
that  they  are  not  bound  to  treat  it  as  such. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  1786;  Dec  IMg.  i  768*] 

3.  Cbiminal  Law  (5  1038^)  —  Appeal  —  Re- 
newal OF  Instbuctions. 

In  the  absence  of  a  request  calling  the  at- 
tention of  the  court  to  specific  points  upon 
which  the  defendant  relied,  the  exceptions  to 
the  charge  are  without  merit.  The  evidence 
amply  authorized  the  conviction  of  the  defend- 
ant, and  there  was  no  error  in  refusing  a  new 
trial. 

[EXl.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2646 ;   Dec.  big.  §  1038.*] 

Error  from  City  Court  of  Richmond  Ooun- 
ty;  W.  F.  Eve,  Judge. 

E.  W.  Harker  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

See,  also,  6  Ga.  App.  774,  65  S.  B.  963. 

Austin  Branch,  for  plaintiff  In  error.  Jas. 
a  C.  Black,  Jr.,  Sol.,  and  John  M.  Graiham, 
for  the  State. 

RUSSELL,  J.    Jndgmoit  affirmed. 


•For  other  casei  lee  same  topic  and  .scc'liod  NUMDCR  Iq  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serial  &  Rep'r  IndezM 
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(8  Oa.  App.  78) 

ASHLEY  T.  REYNOLDS.     (No.  2,431.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllabus  hy  the  Court.) 

JUDOlfEITT    (I    151*)  —  DErAULT  —  VACATIOW— 

Pbocedttbs 

An  affidavit  of  illegality  was  filed  to  the 
levy  of  an  execution,  and  the  case  was  duly  re- 
turned to  the  'court  from  which  the  execution 
issued.  When  the  case  was  called  in  its  order 
for  trial,  the  i^aintiff  in  execution  and  his  at- 
torney were  voluntarily  absent  without  leave. 
The  affiant  made  no  motion  to  dismiss  the  levy, 
but  asked  to  submit  the  evidence  in  support  of 
the  illegality  to  the  jury ;  he  having  made  a  timely 
demand  for  a  trial  by  a  jury.  The  court  al- 
lowed him  to  do  so,  and  at  the  conclusion  of 
the  evidence  directed  a  verdict  sustaining  the  Il- 
legality. Subsequently,  during  the  same  term 
of  the  court,  the  attorney  for  the  plaintiff  in 
execution  made  a  written  motion  to  have  th^ 
verdict  and  judgment  so  rendered  vacated  and 
set  aside,  and  the  trial  judge,  without  hotice  or 
service  of  this  motion,  passed  an  order  setting 
aside  the  verdict  and  judgment.  Held,  that 
this  was  error.  If  for  any  reason  the  judgment 
rendered  on  the  verdict  sustaining  the  illegality 
was  erroneous^  it  could  have  been  set  aside  and 
vacated  only  on  a  regular  motion  for  a  new 
trial,  filed  and  served,  and  heard  by  the  trial 
judge.  Irrespective  of  the  merits  of  the  ille- 
gality, the  verdict  sustaining  it  was  final  and 
condusive.  until  set  aside  by  legal  motion  for 
a  new  trial.  The  judge  was  not  authorized 
'summarily  to  set  the  verdict  aside  and  vacate 
the  judgment  duly  entered  thereon. 

[Ed.  Note.-~For  other  cases,  see  Judgment, 
Cent.  Dig.  i§  296,  306;   Dec.  Dig.  i  151.*] 

Error  from  Olty  Ckrart  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  between  J.  W.  Ashley  and  R.  C. 
Reynolds.  From  t^e  judgment,  Ashley  brings 
error.    Reversed. 

Sharp  &  Sharp,  Hugh  Reed,  and  W.  M. 
Henry,  for  plaintiff  in  error.  M.  B.  Eubanks, 
for  defendant  in  error. 

.    HILLi,  C.  J.    Judgment  reversed. 


(8  6a.  App.  78) 

HALET  Y.  VANDIVER  et  al.     (No.  2,418.) 

(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllahua  hy  the  Court.) 
Bnxs  AND  Notes  (|  378*)-— Actions— Plbad- 

INO. 

This  was  a  suit  in  a  justice's  court  on  a 
promissorv  note,  against  the  maker,  by  the 
holder,  who  was  not  the  payee.  The  defend- 
ant pleaded  failure  of  consideration,  and  by 
an  amendment  to  the  plea  set  up  that  the  note 
had  been  "materially  changed  and  altered,  in 
that  the  words  'or  bearer*  had  been  inserted  in 
said  note  since  the  making  thereof,  and  without 
the  consent  or  authority  of  defendant'*  On 
motion  of  the  plaintiff  this  plea  as  amended  was 
striken,  and  judgment  entered  for  the  plaintiff. 
On  certiorari  this  action  of  the  justice*s  court 
was  sustained  by  the  judge  of  the  superior 
court,  and  the  defendant  excepted.  Held,  the 
plea  as  amended  set  up  a  good  defense.  The 
note  when  made  was  not  negotiable.  The  alter- 
ation alleged  made  it  apparently  negotiable  or 
transferable  by  delivery.  If  this  note  as  exe- 
cuted was  not  negotiable,  the  rule  as  to  bona 


fide  purchasers  before  maturity  and  witho'it. 
notice  did  not  apply  to  the  defense.  If  the 
note,  when  made,  was  payable  to  the  named 
payee  or  bearer,  title  passed  by  delivery,  and 
the  maker  could  not  set  up  the  defense  of  fail- 
ure of  consideration  as  against  the  bona  fide 
holder.  The  alteration,  therefore,  was  material, 
and,  if  made  aa  alleged  in  the  amended  plea, 
the  negotiability  of  the  note  was  a  forgery,  and 
in  effect  the  plea  amounted  to  a  plea  of  non 
est  factum.  The  plea  as  amended  was  sworn 
to,  and,  as  it  set  out  a  good  defense,  the  judge 
of  the  superior  court  erred  in  not  sustaining 
the  certiorari  and  remanding  the  case  for  an* 
other  trial. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  988;   Dec.  Dig.  |  378.*] 

Error  from  Superior  Court,  Franklin  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  S.  B.  Vandiver  and  others,  for 
use,  etc.,  against  J.  S.  Haley.  Judgment  for 
plaintifCs,  and  defendant  brings  error.  Re- 
versed. 

Adams  &  Brown,  for  plaintiff  In  error. 
Geo.  L.  Goode  and  Jesse  M.  Wood,  for  de- 
fendants in  error. 

HILL,  C.  J.    Judgment  reversed. 


(S  aa.  App.  91) 

TISON  et  al.  t.  SOUTH  GEORGIA  RT.  CO. 

(No.  2,649.) 
(Court  of  Appeals  of  Georgia.    July  19,  1910.) 

(Syllahue  hy  the  Court.) 

1.  CouBTS  (I  188*)-— City  Coubts— Jubisdic- 
TiON— Wabbants  to  Eject  Intbudebs. 
The  city  court  of  Quitman  has  jurisdiction 
to  try  warrants  to  eject  intruders.  Acts  1991, 
p.  188 ;  McDonald  v.  Vaughn,  180  Ga.  398^  60 
S.  E.  1060.  A  warrant  to  eject  an  intruder  is 
similar  in  nature  to  a  warrant  brought  to  dis- 
possess a  tenant  holding  over,  and  does  not  in- 
volve title  to  the  land,  for  the  reason  that  pos- 
session is  the  only  subject  of  controversy,  and 
the  award  of  possession  the  only  result  of  the 
litigation.  Harper  v.  Tomblin,  127  Ga.  890,  66 
S.  E.  433. 


[Ed.  Note.~For  other  cases,  see  Ourta,  Dee. 
Dig.  S  188.*] 

2.  EvinsNCE  (I  206^)  —  Admissions -*  Plead- 
ings—Admissibiutt  IN  Subsequent  Pbo- 

CEEDINOS. 

There  was  no  error  in  admitting  In  evi- 
deuce  the  admissions  of  the  party  under  whom 
the  defendant  claimed  possession,  as  contained 
in  her  petition  filed  in  another  court,  even 
though  the  petition  was  not  verified.  Lamar  v. 
Pearre,  90  Ga.  877  (1),  17  S.  D.  92. 

[Ed.    Note.— For   other  cas^s,   see   Evidence, 
Ctent.  Dig.  li  714,  716 ;  Dec.  Dig.  §  20&*] 

3.  Advebse  Possession  (§  100*)— EbcTENT. 

Possession  under  a  duly  recorded  deed  will 
be  construed  to  extend  to  all  the  contiguous 
property  embraced  therein.  CSiv.  Code  1895,  S 
3587.  Consequently  there  was  no  error  in  al- 
lowing a  witness  who  was  shown  to  have  been 
for  a  period  exceeding  seven  years  in  possession 
of  the  entire  lot,  including  the  property  of 
which  the  defendant  was  in  possession,  to  testify 
to  the  fact  of  his  possession  and  the  nature  of 
that  possession. 

[Bid.  Note. — For  other  cases,  see  Adverse  Pos* 
session,  Cent.  Dig.  §§  547,  575-^0 ;   Dec  Dig.  f 

100.*] 


•For  other  cases  see  same  topie  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  RepTr  Indexes 
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i.   LaNDLOBD    and    TeNAITT    (i    25*)— liEASE— 

Attesting  Witnesses— Attornby  at  Law. 
There  was  no  error  in  admitting  in  evi- 
dence a  lease  attested  by  an  attorney  of  one  of 
the  parties.  An  attorney  at  law,  who  has  no 
financial  interest  in  the  subject-matter,  is  not 
disqualified  or  incompetent  to  attest  as  a  sub- 
scribing witness  a  paper  beneficial  to  his  client. 
Austin  V.  Southern  Home  B.  &  !«.  Association, 
122  Ga.  439  (6),  50  S.  E.  382. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  71 ;    Dec.  Dig.  §  25.*] 

5.   FOBCIBLE    EnTBT    AND    DETAINER    (f    9*)— 

Recovery  Against  Mere  Intruder— Prior 

PossEsaioN. 

Recovery  from  a  mere  intruder  can  be  had 
upon  prior  possession  alone.  McKay  v.  Ken- 
drick,  44  Ga.  608(3).  In  view  of  the  evidence 
of  the  prior  possession  of  the  plaintiflf,  the  judg- 
ment was  authorized,  if  not  demanded,  and  there 
was  no  error  in  refusing  a  new  trial. 

[E3d.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  §  39;  Dec.  Dig. 
§  9.*] 

Error  from  City  Court  of  Quitman;  W.  H. 
Lane,  Jr.,  Judge  pro  hac. 

Action  by  the  South  Georgia  Railway  Com- 
pany against  A.  J.  Tison  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Grover  C.  Edmondson,  for  plaintiffs  in  er- 
ror.   Branch  &  Snow,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(8  Ga.  App.  98) 

KENNEDY  v.  MAYOR,  ETC.,  OF  CITY  OF 
SAVANNAH.  (No.  2,076.) 

(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(SyUahus  hy  the  Court,) 

h  Municipal  Corporations  (§  741*)— CJlaims 

FOR  Damages— **NoTicE." 

Only  such  substantial  compliance  with  the 
provisions  of  the  act  of  1899  (Acts  1899,  p.  74), 
requiring  notice  to  be  given  to  municipal  cor- 
porations of  claims  for  damages  against  them, 
is  necessary  as  will  enable  the  municipality  to 
fully  investigate  the  claim,  and  to  determine 
whether  it  prefers  to  adjust  the  claim  without 
suit,  or  to  contest  its  validity  in  the  courts. 

[E3d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1562;  Dec.  Dig.  § 
741.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4839-4S44 ;    vol.  8,  p.  7733.] 

2.  Municipal  Corporations  (S  741*)— Claims 

FOR  Damages— Notice. 

The  requirement  that  the  notice  shall  state 
the  negligence  which  caused  the  damage  was 
sufficiently  complied  with  in  this  case,  and  it 
was  error  to  nonsuit  the  plaintiff  upon  the 
ground  that  the  statement  of  the  cause  of  the 
injury  was  not  sufficiently  specific.  One  who 
claims  damages  against  a  municipality  is  not 
required  to  do  more  than  to  state  definitely  and 
specifically  all  the  facts  upon  which  he  bases 
his  claim.  The  form  of  the  notice  is  not  amena- 
ble to  the  strict  rules  of  pleading.  It  is  intend- 
ed only  to  state  such  facts  as  will  enable  the 
municipality  to  promptly  investigate  for  itself 
the  merits  of  the  claim. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  EHg.  i  1562;  Dec.  Dig.  § 
741.*] 


Error  from  CSity  Court  of  Savannah;  Da» 
vis  Freeman,  Judge. 

Action  by  R.  F.  Kennedy  against  the  May- 
or, etc.,  of  the  City  of  Savannah.  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Beversed. 

Osborne  Lawrena  and  B.  H.  Abrahams,  for 
plaintiff  in  error.  Samuel  B.  Adams,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  reversed. 


9  Ga.  App.  U4) 
SHBPHE2RD  T.  STATE.     (No.  2,563.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(Syllabus  hy  the  Court,) 

1,  Master  and  Servant  (f  67*)— Contract 
OF  Employment— Fraudulent  Intent. 

Intent  to  defraud  is  the  paramount,  con- 
trolling, and  ever-essential  element  which  de- 
termines the  guilt  of  one  accused  of  a  violation 
of  the  labor  contract  law  of  1903  (Acts  1903,  p. 
90).  It  is  the  duty  of  the  court,  even  in  the 
absence  of  a  written  request,  to  instruct  the 
jury  that,  in  order  to  authorize  the  conviction 
of  one  accused  of  a  violation  of  this  act,  the 
intention  to  cheat  and  swindle  the  prosecutor 
must  have  existed  on  the  part  of  the  defendant 
at  the  time  the  money  was  advanced.  Failure 
to  so  charge  the  jury  is  reversible  error.  Mul- 
Icey  V.  State,  1  Ga.  App.  521  (1),  57  S.  E.  1022. 
[Ed.  Note. — For -other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  75;    Dea  Dig.  i  67.*] 

2.  Master  and  Servant  (f  67*)— Contract 
OF   Employment— Fraudulent   Intent. 

The  present  intent  to  defraud  cannot  be 
asserted  as  to  a  payment  made  without  the 
consent  of  the  employ^,  nor  as  to  an  advance- 
ment made  without  reference  to  the  contract. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  67.*] 

Error  from  City  Court  of  Ashbum ;  K.  I* 
Tipton,  Judge. 

Tom  Shepherd  was  convicted  of  violating 
the  labor  contract  law,  and  he  brings  error. 
Reversed. 

John  B.  Hutcheson,  for  plaintilf  in  error. 
J.  A.  Comer,  Sol.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed in  the  lower  court  of  a  violation  of  the 
labor  contract  law  of  1903  (Acts  1903.  p.  90), 
and  he  excepts  to  the  Judgment  overruling 
the  motion  for  a  new  trial. 

In  addition  to  the  general  grounds  of  the 
motion  for  a  new  trial,  the  defendant  as- 
signs error  upon  the  failure  of  the  court  to 
specifically  instruct  the  jury  that  they  must 
be  satisfied  from  the  evidence  that  the  inten- 
tion  to  cheat  and  swindle  the  prosecutor  ex- 
isted on  the  part  of  the  defendant  at  the  time 
the  money  or  other  things  of  value  were  ad- 
vanced, before  they  would  be  authorized  to 
convict.  The  presence  of  the  intent  to  de- 
fraud at  the  time  the  advances  are  procured, 
as  was  pointed  out  in  Patterson  v.  State,  1 
Ga.  App.  782,  58  S.  E.  284,  is  the  only  thing 
which  prevents  the  punishment  for  violation 
of  the  act  of  1903  from  being  mere  imprlson- 
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ment  for  debt,  and  therefore  violative  of  the 
Constitution ;  and  In  Mnlkey  v.  State,  1  6a. 
App.  521,  57  S.  B.  1022,  we  expressly  held 
that  it  Is  the  duty  of  the  court  to  Instruct 
the  jury,  even  in  the  absence  of  a  written  r^ 
quest,  that,  in  order  to  authorize  a  conviction, 
the  intention  to  cheat  and  swindle  the  prose- 
cutor must  have  existed  on  the  part  of  the 
defendant  at  the  time  the  nx>ney  was  ad- 
vanced. Upon  a  review  of  the  charge,  we 
ilnd  that  this  principle,  while  perhaps  hinted 
at,  was  not  clearly  presented  in  the  charge  of 
the  court,  and  we  are  therefore  of  the  opin- 
ion that  the  defendant  should  have  another 
trial. 

2.  It  seems  that  the  accused  was  advanced 
80  cents  worth  of  meal,  50  cents  worth  of 
meat,  5  cents  worth*  of  salt,  6  cents  worth  of 
tobacco,  and  10  cents  worth  of  rice.  It  was 
also  claimed  that  the  prosecutor  advanced 
him  $27.25  in  money.  As  to  $20  of  this  sum. 
It  is  very  apparent  that  it  was  not  made  with 
any  reference  to  the  contract  The  prosecu- 
tor testified  that  he  "found  that  another  fel- 
low had  credited  him  for  $20,  and  he  paid 
him  out — ^that  this  $20  was  paid  after  the 
trade  was  made."  £2xplanatory  of  this  testi- 
mony, Mr.  Wells  testified  that  on  Monday, 
following  the  Friday  night  when  the  trade 
was  made  between  the  prosecutor  and  the 
defendant,  a  Mr.  Gardner,  from  Worth  coun- 
ty, came  and  said  be  was  going  to  have  the 
defendant  arrested.  Wells  testified  that, 
rather  than  have  Shepherd  arrested,  he  said 
to  Shepherd  that  he  would  pay  the  money 
for  him,  and  he  asked  the  defendant,  if 
Fletcher  (the  prosecutor)  did  not  pay  It,  if 
he  would  work  it  out  with  him  (Wells).  The 
defendant  agreed.  If  Wells  would  advance  the 
money  to  pay  Gardner,  that  he  would  work  it 
out  with  Wells,  and  a  contract  to  that  effect 
was  drawn  up.  When  Fletcher  came  up,  he 
asked  the  defendant  if  he  would  work  It  out, 
and,  upon  his  replying  that  he  would,  Fletch- 
er paid  Wells  the  $20  which  the  latter  had 
advanced  at  the  defendants  request 

It  is  apparent  from  this  testimony  in  re- 
gard to  the  $20,  that  it  was  originally  ad- 
vanced by  Wells,  and  not  by  Fletcher;  that 
the  defendant  had  already  bound  himself  to 
Wells  to  work  it  out  in  some  manner  and  for 
some  period  of  time  not  disclosed  (because 
the  contract  between  Wells  and  the  defend- 
ant is  not  in  evidence) ;  and  it  appears,  from 
the  inquiry  of  the  prosecutor  as  to  the  de- 
fendant's working  It  out  that  this  advance 
merely  affords  the  basis  of  another  and  dif- 
ferent contract  from  the  one  originally  made. 
However  this  may  be,  as  the  attention  of 
the  jury  was  not  called  specifically  to  the 
fact  that  there  must  be  an  intention  to  de- 
fraud the  party,  who  is  shown  to  have  sus- 
tained loss  and  damage  at  the  time  of  the 
advancement,  a  new  trial,  regardless  of  other 
matters,  must  result. 

Judgment  reversed. 


(8  Oa.  App.  117) 
SPURGB)ON  V.  STATH,    (No,  2,724.) 

(Goart  of  Appeals  of  Georgia.    July  26,  1910.) 

(8yUdbu9  ly  the  Court.) 

1.  Review  on  Appeal. 

The  evidence  authorized  the  defendant's 
conviction  of  voluntary  manslaughter.  Indeed, 
the  evidence  seems  to  preponderate  in  favor  of 
this  theory  of  the  case. 

2.  Homicide  (i  340*)— Wbit  or  Ebbob— Harm- 
less EBBOBr-lNSTBUCnONS. 

There  was  no  material  error,  if  error  at 
all,  in  the  judge's  telling  the  jurv  that  there  are 
two  kinds  of  manslaughter,  voluntary  and  in- 
voluntary, though  therQ  was  no  theorv  of  the 
evidence  indicating  involuntary  manslaughter. 
The  judge  did  not  submit  any  issue  as  to  in- 
voluntary manslaughter  to  the  jury,  and  they 
did  not  render  any  verdict  as  to  that  offense. 

[ESd.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  I  340.*] 

3.  Homicide  (§  300*)— Instbuctions— Char- 
acter OF  Parties.  ' 

The  court  did  not  err  in  charging,  the  jury 
as  follows:  '*The  character  of  the  deceased  for 
violence,  and  the  character  of  the  defendant  for 
peaceableness,  if  the  evidence  discloses  such, 
you  will  consider  along  with  the  other  evidence 
in  the  case  in  arriving  at  your  verdict.**  The 
language  was  .not  erroneous  of  itself,  and  was 
sufficiently  complete,  In  the  absence  of  a  request 
for  further  inatructions  on  the  subject 

[E>1.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  §  300.«] 

4.  Homicide  (f  295*)— Criminal  Law  (§  823*) 
—  Instructions  —  Construction  as  a 
Whole. 

The  court  did  not  err  in  charging  the  jury: 
"After  the  difficulty  in  the  supply  room,  if  thev 
had  a  difficulty  and  fight  in  there*  had  ceased, 
if  it  should  appear,  from  the  evidence,  Haney 
[the  deceased]  declined  any  further  struggle, 
and  started  off  about  his  business,  then  the  evi- 
dence as  far  as  relates  to  that  difficultv  in  the 
supply  room  would  be  immaterial,  unless  you 
should  believe  that  the  difficulty  in  there  gen- 
erated in  the  mind  of  the  defendant  in  this  case 
that  sudden,  violent,  impulse  of  passion  sup- 
posed to  be  irresistible,  and  that  he  acted  under 
the  influence  of  that  passion,  and  pursued  Ha- 
ney with  his  knife,  assaulted  him,  and  killed 
him;  and  If  you  should  believe  the  defendant 
did  that,  Haney  having  declined  any  further 
struggle  with  him,  you  should  be  authorized  to 
find  the  defendant  guilty  of  voluntary  man- 
slaughter;" the  instruction  being  pertinent  to 
one  theory  of  the  evidence,  and  the  court  hav- 
ing fully  instructed  the  jury  as  to  the  law  to 
govern  their  deliberations  in  considering  other 
theories  which  might  also  be  deduced  from  the 
evidence. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  295;*  Criminal  Law,  D^c.  Dig.  I 
823.*] 

5.  Ekceptions   Without  Merit. 

The  other  exceptions  are  without  merit. 

Error  from  Superior  Court,  Floyd  County ; 
John  W.  Maddox,  Judge. 

W.  D.  Spurgeon  was  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

Sharp  &  Sharp  and  F.  W.  Oopeland,  for 
plaintiff  in  error.  John  W.  Bale,  SoL  Gen., 
for  the  State. 

POWELL,  J.    Judgment  affirmed. 
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(8  Qa.  App.  101) 

GUTHRIB  T.  HENBLBT.    (No.  2,371.) 
(Conn  of  Appeals  of  Georgia.    July  25,  1910.) 

(SyUahus  hy  th€  Court.) 

1.  New  Trial  (§  132*)— Motion— Appboval 
OF  Bbibf  of  Evidence. 

A  motion  for  a  new  trial  is  not  complete 
before  the  brief  of  evidence  has  been  approved. 
Wliere  the  court  in  its  order  specifically  limits 
the  time  within  which  the  brief  of  evidence 
must  be  presented,  and  no  brief  is  presented 
within  that  time,  it  is  not  error  to  dismiss  this 
incomplete  and  defective  motion  for  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  273-2rr5;    Dec  Dig.  i  132.*] 

2.  New  Tbial  (§  132*)— Pbocee dings  to  Pbo- 
cuBB— Duty  to  Fubnish  Bbief  of  Bvi- 
oenoe. 

A  movant  for  a  new  trial  is  not  confined 
to  the  record  prepared  by  the  steno^apher,  or 
dependent  upon  ft  for  the  preparation  of  the 
brief  of  evidence  necessary  to  complete  his  mo- 
tion, and  the  fact  that  the  stenographer  may 
have  failed  to  make  a  copy  of  the  testimony 
submitted  at  the  trial,  when  offered  as  an  ex- 
cuse for  counsel's  nonperformance  of  his  duty 
to  prepare  a  brief  of  evidence,  is  entitled  to  no 
more  value  than  the  court  sees  proper  to  give 
it  under  the  circumstances.  The  duty  of  pre- 
paring the  brief  of  evidence  is  upon  the  movant, 
and  is  not  dependent  upon  whether  a  stenog- 
rapher was  or  was  not  engaged  to  take  the  tes- 
timony in  the  case.  Where,  by  an  order  passed 
in  term  time,  the  hearing  of  the  motion  for  a 
new  trial  was  fixed  for  a  day  certain,  and  the 
time  granted  for  the  preparation  and  presenta- 
tion of  the  brief  of  evidence  necessary  to  com- 
Slete  the  motion  was  expressly  limited  to  that 
ay,  and  no  brief  of  evidence  was  prepared  ac- 
cording to  the  terms  of  the  order  or  within  the 
time  allowed  therein,  it  was  especially  not  error 
at  a  later  day  to  dismiss  this  motion  for  a  new 
trial,  instead  of  granting  a  continuance,  when 
it  was  admitted  that  the  brief  of  evidence  had 
not  even  then  been  prepared.  This  is  true,  al- 
though the  stenographer  had  not  copied  the 
notes  of  the  testimony,  and  the  judge  who  pre- 
sided in  the  trial  of  the  case  had  died.  The 
fact  that  there  was  no  judge  qualified  to  hear 
the  motion  or  to  extend  the  time  for  hearing 
upon  the  day  on  or  before  .which  a  brief  of  evi- 
dence was  required  to  be  presented  afforded  no 
excuse  for  the  movant's  negligence  and  non- 
compliance with  the  terms  of  the  original  order 
of  the  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §i  273-275;  Dec.  Dig.  {  132.*] 

Brror  from  City  Court  of  Naghville;  R. 
E)ve,  Judge. 

Action  between  S.  F.  Guthrie  and  J.  H. 
Hendley.  From  the  judgment,  Guthrie  brings 
error.    Affirmed. 

J.  P.  Knight,  for  plaintiff  in  error.  Hen- 
dricks &>  Christian,  for  defendant  in  error. 

RUSSELL,  J.  We  think  that  the  court 
properly  dismissed  the  motion  for  a  new  trial 
In  this  case.  Counsel  for  plaintiff  in  error 
relies  upon  the  decision  of  this  court  in  the 
case  of  James  v.  Flannery  Co.,  6  6a.  App. 
81 1,  66  S.  E.  153,  as  sustaining  his  contention 
that  the  court  erred  in  dismissing  the  motion. 
It  is  easily  to  be  seen,  from  a  comparison  of 
the  orders  granted  by  the  court  in  the  two 
caseis  that  nothing  ruled  In  the  Flannery 


Case  is  in  conflict  with  what  we  now  hold. 
In  fact  our  decision  in  both  cases  is  based 
upon  the  same  principle,  to  wit,  that  the  or- 
der of  the  judge  which  extends  the  time  for 
I>erfecting  a  motion  for  a  new  trial  must 
control  and  fix  the  right  of  the  parties  to  the 
motion  In  that  respect  In  the  Flannery  Case 
we  held  that,  as  the  judge  provided  that  the 
movant  should  have  until  the  hearing,  **when- 
ever  it  may  'be,*'  to  prepare  and  present  for 
approval  a  brief  of  the  evidence,  and  as  the 
motion  was  regularly  continued*  with  the 
rights  of  the  movant  preserved,  the  movant 
had  until  the  hearing  to  present  his  brief 
of  evidence,  'because  the  order  granted  In 
term  time  expressly  said  so.  In  the  present 
case  the  trial  Judge  did  not  nse  any  such  lan- 
guage in  allowing  the  movant  an  extension 
of  time  in  which  to  complete  the  motion  by 
presenting  for  approval  a  brief  of  the  evi- 
dence. After  setting  the  motion  to  be  heard 
on  the  9th  day  of  August,  1909,  he  ordered 
*'that  the  movant  have  until  the  hearing  as 
set  out  to  prepare  and  present  for  ai^roval 
a  brief  of  the  evidence  in  said  case,  and  the 
presiding  jud^e  may  enter  his  ai^roval  there- 
on at  any  time,  either  In  term  or  vacation." 
It  is  apparent,  from  the  two  orders,  that  the 
facts  in  this  case  and  In  the  Flannery  Case 
are  dissimilar. 

1.  It  is  well  settled  that,  strictly  speaking, 
a  motion  for  a  new  trial  Is  not  pending  be- 
fore the  court  until  a  brief  of  tiie  evidence 
has  been  prepared  and  presented  to  the  Judge, 
and  approved  by  him.  Taliaferro  v.  Colum- 
bus Railway  Company,  130  Ga.  570,  61  S.  B. 
228,  and  cit;  Baker  v.  Johnson  &  Harris,  99 
Ga.  374,  27  S.  E.  706;  Pinnebad  v.  Plnnebad, 
129  Ga.  267,  58  S.  B.  879.  Where  the  court 
In  Its  order  specifically  limits  the  time  with- 
in which  the  brief  of  evidence  must  be  pre- 
sented, and  no  brief  Is  presented  within  that 
time.  It  is  not  error  to  dismiss  this  incom- 
plete and  defective  motion  for  a  new  trial. 
In  the  present  case,  as  we  construe  the  order 
of  Judge  Peeples,  the  movant  had  until  the 
9th  day  of  August  to  complete  his  motion  by 
making  out  a  brief  of  testimony  and  present- 
ing It  to  the  judge.  He  might  present  this 
brief  either  In  term  time  or  vacation,  and 
have  It  approved  by  the  Judge  and  file  It 
According  to  the  terms  of  the  order,  when  he 
did  this,  If  the  motion  now  completed  was 
not  heard,  there  was  a  provision  In  the  or- 
der, as  well  as  of  law,  by  which  it  might 
stand  continued  from  term  to  term.  It  Is  clear, 
however,  that  unless  the  Judge  in  term  time 
had  granted  an  order  extending  Indefinitely 
the  time  within  which  the  brief  of  the  evi- 
dence should  be  presented  as  a  necessary 
part  of  the  motion,  the  order  of  the  Judge  as 
written  would  have  to  be  compiled  with  by 
the  movant  at  his  peril. 

2.  It  appears  from  the  recitals  In  the  bill 
of  exceptions  that  this  motion  for  a  new 
trial  came  on  for  a  hearing  on  December  3, 
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1909»  before  his  honor.  Judge  Ere,  judge  of 
the  city  court  of  Tlfton,  presiding  in  the  city 
court  of  Naahvilie.  Counsel  for  the  movant 
moved  a  continuance  of  the  case  upon  the  fol- 
lowing grounds:  **(!)  That  Judge  H.  B.  Peo- 
ples, before  whom  the  case  was  tried  on 
June  19,  1909,  was  dead,  having  died  on  July 
7,  1909.  (2)  That  W.  D.  Buie,  who  was  sole 
counsel  for  the  movant  at  the  trial,  was  qual- 
ified and  sworn  in  as  judge  of  the  city  court 
of  Nashville  to  fill  the  unexpired  term  of 
Judge  Peeples  on  August  4,  1909.  (3)  That 
at  the  time  this  motion  for  a  new  trial  was 
originally  set  to  be  heard  on  the  9th  day  of 
August,  1909,  in  term  time  at  Nashville,  6a., 
at  10  o'clock  a.  m.,  there  was  no  qualified 
judge  in  the  county  of  Berrien  to  hear  said 
motion,  nor  from  whom  an  order  could  be 
procured  extending  the  time  for  hearing.  (4) 
That  the  stenographer  who  r^orted  the  case 
had  not  furnished  counsel  for  movant  with 
a  record  of  the  evidence,  and  it  was  there- 
fore impossible  for  him  to  prepare  a  brief  of 
the  evidence."  The  facts  contained  in  these 
grounds  of  the  motion  for  a  continuance 
were  stated  by  counsel  to  be  true  and  were 
not  contested.  The  stenographer  stated  that 
he  was  not  requested  to  write  out  the  evi- 
dence until  four  or  five  months  after  the 
trial,  and  that  owing  to  the  fact  of  Judge 
Peoples'  death  and  the  election  of  Judge  Buie, 
the  original  counsel  representing  Outhrie, 
and  his  own  illness,  with  consequent  absence 
from  home,  and  to  the  fact  that  he  had  mis- 
laid a  part  of  the  record,  and  on  account  of 
the  extreme  length  of  the  record,  it  was  Im- 
possible for  him  to  furnish  counsel  for  the 
movant  with  the  record  at  that  time,  but 
that  he  would  have  it  prepared  and  ready 
within  a  day  or  two.  As  further  reason  for 
ar  continuance  counsel  for  the  movant  stated 
that  he  was  not  employed  to  represent  the 
movant  in  the  motion  for  a  new  trial  until 
the  October  term,  1909. 

By  the  consent  of  the  movant's  counsel  the 
decision  of  the  court  upon  the  motion  for  a 
continuance  was  suspended,  and  counsel  for 
the  respondent  (defendant  in  error  here)  mov- 
ed to  dismiss  the  motion,  stating  that,  if  the 
motion  to  dismiss  was  not  well  taken,  coun- 
sel was  willing  to  agree  to  a  continuance. 
The  written  motion  to  dismiss,  filed  by  coun- 
sel for  defendant  in  error,  was  based  upon 
the  following  grounds:  "(a)  Because  no  brief 
of  the  evidence  was  filed  during  the  term  of 
the  court  at  which  the  case  was  tried,  or 
within  30  days  after  the  trial  or  the  filing  of 
the  motion  for  a  new  trial,  (b)  The  motion 
for  new  trial  was  presented  for  approval, 
and  was  approved  and  filed,  on  June  9,  1909, 
and  the  hearing  set  for  August  9,  1909;  the 
movant  having  until  that  day  only  to  present 
for  approval  the  brief  of  the  evidence.  No 
brief  was  presented  on  the  date  the  motion 
was  set  to  come  on  for  hearing,  nor  was  an 
order  taken  allowing  further  time  in  which 


to  prepare  and  present  for  approval  a  brief 
of  the  evidence,  (c)  No  brief  of  the  evidence 
was  presented  to  the  court  for  aj^roval  on 
December  8,  1909,  and  no  order  was  taken 
on  August  9,  1909,  or  thereafter,  continuing 
the  hearing  and  allowing  the  movant  furthei 
time  in  which  to  prepare  and  present  for 
approval  a  brief  of  the  evidence.  Defendant 
has  waived  no  right,  and  moves  to  dismiss 
the  motion  for  new  trial  for  the  want  of  a 
properly  approved  brief  of  the  evidence,  and 
insists  upon  dismissing  the  motion  for  the 
want  of  the  sama  (d)  The  motion  for  new 
trial  was  filed  before  the  judgmoit  in  tbe 
case  was  rendered  and  signed,  and  Is  there- 
fore prematurely  filed." 

^Wlthout  considering  the  first  and  last 
grounds,  it  is  sufficient  to  say  that  either  the 
second  or  the  third  ground  was  sufficient  to 
authorize  the  dismissal  of  the  motion  for  a 
new  trial.  The  movant  was  required,  by  the 
terms  of  the  order  granting  an  extension  of 
time,  to  presoit  his  brief  of  evidence  for  ap- 
proval on  or  before  August  9,  1909,  and  he 
had  not  done  so;  but  even  if,  by  any  con- 
struction, it  could  be  held  that  the  terms  of 
the  order  tended  to  grant  an  extension  (such 
as  was  expressly  given  in  t^e  Flannery  Oase) 
until  the  hearing,  the  movant  did  not  then 
have  any  brief  of  evidence  and  was  asking 
for  time  in  which  to  prepare  one.  None  of 
the  facts  stated  upon  the  motion  for  a  con- 
tinuance afllorded  any  just  excuse  for  the  mov- 
ant's failure  to  prepare  a  brief  of  evidence. 
Three  weeks  passed  before  tiie  judge  who 
tried  the  case  died.  There  was  nearly  a 
month  thereafter  before  the  movant's  orig- 
inal counsel  became  judge  of  the  city  court, 
and  five  days  evm  after  Judge  Buie's  elec- 
tion still  remained  in  which  the  movant 
might  have  had  a  brief  of  evidence  prepared 
by  another  attorney,  and  yet  he  did  not  em- 
ploy counsel  to  take  the  place  of  Judge  Buie 
until  two  months  after  that  ame.  There  i* 
nothing  in  the  Insistence  that  by  reason  of 
Judge  Buie's  disqualification  a  qualified  judge 
could  not  be  obtained.  Under  the  provisions 
of  Civ.  Code,  S§  4327-4329,  even  if  a  judge 
of  another  city  court  could  not  be  obtained, 
nor  any  judge  of  the  superior  court  induced 
to  come,*  a  judge  pro  hac  vice  could  have 
been  selected  with  the  consent  of  the  re- 
spondent, who  could  have  conthnied  the 
hearing,  because  it  had  been  set  for  a  day  in 
term  time,  or  who  could  have  approved  the 
brief  of  evidence  (If  that  had  been  Insisted 
upon),  as  well  as  any  other  except  the  de- 
ceased judge  who  had  tried  the  case.  If  the 
movant  had  his  brief  of  evidence  prepared, 
and  counsel  for  the  opposite  party  would  not 
agree  with  him  upon  some  attorney  to  act  as 
judge  pro  hac  vice,  then  it  would  have  been 
the  duty  of  the  clerk  to  select  one.  If  how- 
ever, as  we  stated  above,  there  had  been  any 
good  reason  why  the  brief  of  evidence  was 
not  presented  at  the  time  fixed  for  that  pur- 
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po6e  in  the  original  order  of  the  trial  judge, 
the  plaintlif  in  error  still  has  no  reason  to 
complain  at  tbe  dismissal  of  the  motion  un- 
der the  circumstances  and  upon  the  showing 
made  before  Judge  Eve;  for  nearly  six 
months  had  then  elapsed,  and,  no  matter  how 
the  original  order  might  be  construed,  the 
case  was  up  for  a  hearing,  and  tbe  movant 
still  had  no  brief  of  evidence  prepared,  nor 
had  he  made  any  effort  to  prepare  one  for 
presentation.  Consequently  the  motion  for 
a  new  trial  was  so  fatally  defective  that  its 
diflmlssal  was  demanded. 

It  is  apparent  to  us,  as  it  must  have  been 
to  the  Judge  in  the  court  below,  that  the  at- 
torneys for  the  movant  depended  entirely  u]>- 
on  the  stenographer  to  prepare  the  brief  of 
evidence.  We  therefore  think  it  not  inap- 
propriate to  make  a  few  remarks  upon  the 
subject  of  counsers  duty  with  relation  to  the 
brief  of  evidence.  In  the  progress  of  our 
modem  civilization  the  stenographer  has  be- 
come, an  almost  indispensable  adjunct  in  the 
administration  of  Justice;  but,  as  related  to 
counsel,  the  fact  that  the  stenographer  fails 
to  do  his  duty,  or  is  unavoidably  prevented 
from  doing  it,  is  only  of  such  value,  when 
offered  as  the  excuse  or  reason  why  counsel 
has  not  done  his,  as  the  court  to  whom  the 
excuse  is  addressed  sees  proper  to  attach  to 
it  The  nonperformance  of  a  duty  by  the 
stenographer  would  not  generally  afford  any 
reason  why  counsel,  upon  whom  is  imposed 
the  duty  of  preparing  a  brief  of  evidence  in 
the  motion  for  a  new  trial,  has  not  discharg- 
ed this  duty.  It  is,  of  course,  much  easier 
to  prune  down  the  record  prepared  by  an 
official  stenographer  than  to  prepare  for 
one's  self  a  brief  of  the  testimony.  But  in 
any  trial,  if  the  stenographer  is  the  employ^ 
of  the  movant  or  his  counsel,  the  stenogra- 
pher's failure  to  perform  his  duty  would  be 
no  excuse  for  the  principal ;  and  if  he  is  not 
an  employ^  of  the  movant— for  instance,  if 
it  IS  the  official  stenographer — he  owes  no 
duty  to  the  parties  litigant  other  than  as  di- 
rected by  the. trial  Judge.  Custom  in  differ- 
ent Jurisdictions  may  vary,  limiting  or  ex- 


tending the  duty  of  the  official  stenographer 
to  furnish  copies  of  the  record  to  the  coun- 
sel engaged  in  a  case ;  but  in  every  case  the 
practice  is  subject  to  be  changed  by  the  pre- 
siding Judge,  and  the  showing  must  in  every 
case  be  addressed  to  a  discretion  upon  his 
part,  which  cannot  be  controlled  by  review;* 
ing  courts.  It  was  not  shown  in  this  case 
that  Judge  Peoples  had  given  any  direction, 
general  or  special,  by  which  the  stenogra- 
pher was  required  to  furnish  copies  oif  the 
record  to  the  counsel  for  the  movant,  nor 
does  this  appear  from  his  order  fixing  the 
date  of  the  hearing.  Primarily,  counsel  for 
the  movant  is  supposed  to  prepare  his  own 
brief  of  evidence,  and  in  our  opinion  the 
salient  points  in  a  case  would  be  more  dis- 
tinctly stated,  and  more  matter  wholly  im- 
material matter  would  be  omitted,  if  counsel 
prepared  the  brief  of  evidence  without  re- 
gard to  the  stenographer's  notes.  We  are 
certain  that  generally  the  brief  would  be 
briefer,  and  the  briefer  the  better. 
Judgment  affirmed. 


(8  Oa.  App.  106) 
DODD  v.  STATE.    (No.  2,447.) 

(Court  of  Appeals  of  Georgia.     July  25,  1910.) 

(8ylla1)us  by  the  Court,) 
Motion  fob  New  Tbiai.  Pbopeblt  Dismi8»> 

ED. 

The  discretion  of  the  trial  Judge  in  dismis- 
sing the  motion  for  a  new  trial  for  failure  to 
file  the  brief  of  the  evidence  within  tbe  time 
provided  by  his  order  was  not  abused.  The  de- 
cision is  controlled  by  the  ruling  of  this  court 
in  Guthrie  v.  Hendley  (this  day  decided)  68  S. 
B.  654. 

Error  from  Superior  Oourt,  Cobb  County; 
N.  A.  Morris,  Judge. 

Land  Dodd  was  convicted  of  crime,  and  he 
brings  error.    Affirmed. 

Clay  &  Morris,  for  plaintiff  in  error.  J.  P. 
Brooke,  Sol.  Gen.,  for  the  State.  ^ 

RUSSELL,  J.    Judgment  affirmed. 


> 
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NBVILS  T.  ATLANTIC  COAST  LINE  R-  CO. 

(Supreme  Court  of  South  Carolina.     Aug.  15, 

1910.) 

Afpbal  and  Ebbob  (i   1078*)— Failubb  to 

Aboub  EiZCEPnoNS. 

Appellant's  attorney  having  filed  no  argu- 
ment, ezceptiona  will  not  be  considered  on  ap- 
peal. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  i§  4256^261;  Dec.  Dig.  § 
107a<] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Q.  E.  Prince,  Judge. 

Action  by  Norris  S.  Nevlls  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  defendant,  and  plalntifT  appeals. 
Dismissed. 

Logan  &  Grace,  for  appellant  W.  Huger 
Fltzsimmons,  for  respondent 

# 

HYDRICK,  J.  This  case  was  submitted 
on  January  2,  1910.  By  the  order  of  submis- 
sion, appellant's  attorneys  were  to  have  60 
days  in  which  to  file  printed  argument  and 
respondent's  attorneys  20  days  in  which  to 
reply.  Appellant's  attorneys  have  failed  to 
file  any  argument 

This  court  has  often  ruled  that  it  will  not 
consider  an  exception  which  has  not  been 
argued.  As  none  of  the  exceptions  in  this 
case  have  been  argued,  none  of  them  will  be 
considered. 

Appeal  dismissed. 


(86  S.  C.  689) 


WYATT  V.  CELY. 


(Supreme  Court  of  South  Carolina.     Aug.  12, 

1910.) 

1.  Evidence  (i  130*)— Rslbvanct— Res  Inteb 
Alios  Acta. 

In  a  suit  to  enjoin  the  obstruction  of  an 
alleged  alley,  a  deed  between  others,  in  which 
the  recitations  stated  that  there  was  no  sudi 
alley,  was  inadmissible  as  res  inter  alios  acta, 
amounting  to  nothing  more  than  the  declara- 
tions or  admissions  of  the  parties  to  the  deed, 
and  incompetent  to  show  notice  to  plaintiff  that 
no  such  alley  existed. 

[ESd.    Note.— For   other  cases,    see   EMdence, 
Cent  Dig.  §  408;    Dec  Dig.  §  180.*] 

2.  Appeal  and  Ebrob  (§  1057*)— Exclusion 
OF  Evidence— Harmless  Ebrob. 

The  exclusion  of  a  deed  when  offered  in 
evidence  to  prove  certain  facts  recited  therein, 
if  erroneous,  was  cured  by  the  subsequent  ad- 
mission of  testimony  to  iQiow  the  same  facts. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4194 ;  Dec.  Dig.  i  1057.*! 

8.  Municipal  Cobpobations  ({  697*)  — Ob- 
STBucnoN  or  Alley— Evidence. 

Where,  in  a  suit  to  enjoin  the  obstruction 
of  an  alley,  plaintiff  claimed  that  an  alley 
shown  on  the  plat  had  never  been  opened  be- 
cause it  was  obstructed  by  a  house,  and  it  was 
indisputable  that  if  the  house,  which  had  ob- 
structed  the  alley  as  laid  out,  and  whicb  had 
been  destroyed  by  fire,  had  been  rebuilt  as  it 
originally  stood,  there  could  have  been  no  alley 
as  shown  by  the  plat,  the  question  whether 
there   would  have  been  such  an  alley,   if  the 


house  had   been    rebuilt  where  it  stood    when 
burned,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  697.*] 

4.  Evidence  (|  249*)— Admi8sion»— Pabtnebs. 

In  an  action  to  enjoin  the  obstruction  of 
an  alley,  declarations  made  bv  plaintiff's  part- 
ner who  had  no  interest  in  plaintiff's  lot,  with 
reference  to  the  alley,  were  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Ehridence^ 
Cent  Dig.  i  965;   De&  Dig.  |  249.*] 

5.  Municipal   Cobpobations    (S   698*)— Al- 
leys—Obstbuction— Damages. 

A  private  person,  in  order  to  recover  dam- 
ages for  the  obstruction  of  a  public  alley,  must 
prove  some  damage  to  himself,  different  both 
in  degree  and  kind  from  that  suffered  by  the 
public  by  reason  of  the  obstruction. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1506;  Dec.  Dig.  | 
698.*] 

6.  Municipal  Cobpobations  (§  648*)— Riqht 
OF  Way— Prescription. 

A  Tight  of  way  by  prescription  over  an 
nninclosed  city  lot  arises  in  favor  of  the  public 
from  the  continuous  use  thereof  by  the  public 
for  20  years,  without  proof  that  such  use  was 
adverse. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1421;  I>ec.  Dig.  § 
648.*] 

7.  Appeal  and  Ebbob  (§  230*)— Objections 
Not  Raised  Below. 

Defendant  cannot  object  on  ai>peal  to  the 
form  in  which  an  issue  was  submitted,  where 
no  objection  to  the  form  was  made  at  the  time, 
and  no  request  made  for  its  submission  in  any 
other  form. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  216;*  Trial,  Cent  Dig.  § 
627.] 

8.  Appeal  and  Error  (§  237*)— Review— Evi- 
dence—Insufficiency. 

An  objection  that  there  was  no  evidence 
to  sustain  either  of  plaintiff's  causes  of  action 
relied  on  cannot  be  reviewed,  where  the  objec- 
tion was  not  first  raised  by  a  motion  for  non- 
suit, or  for  direction  of  a  verdict  as  required 
by  circuit  court  rule  No.  77. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1386-lfe8;  Dec.  Dig.  i 
237;*    Trial,  Cent  Dig.  §§  228-252.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  C.  O.  Featherstone, 
Judge. 

Action  by  John  G.  Wyatt  against  Alice  M. 
Cely.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

B.  A.  Morgan,  for  appellant  Cothrai^* 
Dean  &,  Cothran,  for  respondent 

HYDRICK,  J.  This  action  was  brought  to 
enjoin  the  obstruction  of  an  alley  in  which 
plaintiff  claimed  an  easement  on  the  grounds : 
(1)  That  it  was  appurtenant  to  his  lot,  be- 
cause it  was  substituted  for  another  way 
which  had  been  dedicated  to  the  use  of  his 
lot;  (2)  by  prescription  in  himself  and  his 
grantors ;  (3)  by  prescription  in  the  public 

The  following  issue  was  submitted  to  a 
jury :  Is  the  plaintiff  entitled  to  an  easement 
in  the  land  In  dispute  as  claimed  in  the  com« 
plaint?  To  which  the  jury  answered  "Yes." 
Thereupon,  a  perpetual  injunction  was  issued. 


•For  other  cases  see  same  topic  and  lectioxi  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
68S.B.-42 
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To  clearly  understand  some  of  the  ques- 
tions presented  by  the  appeal,  It  will  be  neces- 
sary to  have  In  mind  the  location  and  de- 
scription of  the  lots  affected  by  this  litiga- 
tion, and  the  origin  and  history  of  the  alley. 
A^out  the  year  1876,  a  lot  In  the  city  of 
Greenville,  owned  by  the  heirs  of  John  Mc- 
Kay, was  subdivided  and  sold  for  partition. 
It  was  a  parallelogram  in  shape,  fronting 
100  feet  on  Pendleton  street,  which  was  on 
the  south,  and  extending  back  to  Rhett  strtet, 
on  the  north.  For  the  purposes  of  the  sale, 
it  was  divided  Into  four  lots  and  an  alley, 
and  platted  accordingly.  The  alley  was  eight 
feet  wide  and  was  laid  off  on  the  eastern 
edge  of  the  lot  and  extended  from  Pendleton 
to  Rhett  street  Three  lots  were  laid  off  on 
Pendleton  street,  each  fronting  thereon  33% 
feet  and  extending  back  300  feet  These  were 
numbered  on  the  plat  from  west  to  east  8, 
9,  and  10;  number  10  being  next  to  the 
alley.  The  balance  of  the  original  lot  was 
numbered  11.  There  was  testimony  tending 
to  show  that  the  lots  were  sold  with  reference 
to  this  plat. 

At  the  time  of  the  sale,  there  was  a  house 
on  lot  No.  10,  which  covered  nearly  the  whole 
width  of  that  lot  and  extended  four  feet  In- 
to the  alley.  This  alley  therefore  was  never 
opened.  The  house  was  subsequently  destroy- 
ed by  fire,  being  owned  at  the  time  by  J.  A. 
Speegle.  The  plaintiff  contended  that  an  al- 
ley eight  feet  wide  on  the  west  side  of  lot 
No.  10  was  substituted  for  the  one  shown  on 
the  plat  on  the  east  side  of  that  lot  This 
substituted  alley  extends  back  only  100  feet 
to  the  back  line  of  the  lots  fronting  on  Pen- 
dleton street  and  there  connects  with  an  alley 
which  runs  east  to  River  street  The  defend- 
ant now  owns  lot  No.  10,  and  was  proceed- 
ing to  build  thereon  and  obstruct  the  alley, 
when  this  action  was  brought 

The  defendant  offered  in  evidence  a  deed, 
dated  May  10,  18S3,  from  Frank  Hammond 
(who  owned  the  property  east  of  the  McKay 
property)  to  J.  A.  Speegle,  in  which  he  re- 
cites that  he  had  that  day  sold  a  lot  to 
Speegle,  and  grants  him.  a  way  from  said  lot 
to  Rhett  street  provided  J.  M,  McGhee,  who 
was  then  the  owner  of  lot  No.  10,  would  not 
consent  that  an  alley  be  opened  through  said 
lot  to  Pendleton  street  The  deed  was  ex- 
cluded on  the  ground  that  it  was  res  inter 
alios  acta,  and  amounted  to  nothing  more 
than  the  declarations  or  admissions  of  Ham- 
mond and  Speegle  that  there  was  no  alley 
over  lot  No.  10  at  that  time.  The  court  fur- 
ther held  that  the  record  of  that  deed  was 
not  competent  as  evidence  to  show  notice 
to  plaintiff  that  no  alley  existed  at  that  time. 
The  deed  was  properly  excluded  for  the  rea- 
sons stated.  We  do  not  see  how  the  record 
of  this  deed  could  be  notice  to  plaintiff  of 
the  declarations  therein  contained.  The  title 
to  this  lot  was  not  derived  through  that  deed 
and  could  in  no  wise  be  afliected  by  the  re- 
citals therein.   But  Mr.  Hammond,  the  maker 


of  the  deed,  did  testify,  without  objection, 
to  everything  that  could  have  been  Inferred 
from  the  recitals  of  the  deed.  He  said  be 
went  to  McGhee,  and  asked  him  to  put  an 
alley  through  there;  that  he  at  first  con- 
sented, but  afterwards  declined ;  that  he  then 
offered  to  pay  him  to  do  so,  and  he  declined. 
The  same,  in  substance  was  testified  to  by 
W.  H.  Charles,  a  witness  for  plaintiff,  on 
cross-examination  by  defendant  So  that, 
even  if  the  deed  had  been  competent  its  ex- 
clusion would  not  under  the  drcumstanoea, 
have  been  reversible  error. 

Defendant  asked  R.  A.  Means  this  ques- 
tion: ''Would  there  have  been  an  alleyway 
leading  from  Pendleton  street  to  the  back  of 
this  lot  Oot  10),  if  Mr.  Specie  had  rebuilt 
his  house  where  it  stood  when  It  was  burn- 
ed?" The  answer  was  excluded.  We  see  no 
error  in  this  ruling,  because  it  was  admitted 
on  all  sides*  that  this  house  covered  nearly 
the  entire  width  of  lot  No.  10,  and  extended 
four  feet  Into  the  alley  originally  laid  off. 
Therefore,  It  followed  as  an  indisputable  fact 
that  if  it  had  been  rebuilt  as  it  originally 
stood,  there  could  have  been  no  alley  on  lot 
No.  10.  The  contention  of  the  plaintiff  was 
not  that  the  alley  shown  on  the  plat  was  ever 
opened,  but  that  Inferentially,  because  it 
could  not  be  opened  on  account  of  the  house, 
from  the  conduct  of  the  parties  in  Interest 
afterwards,  an  alley  on  the  western  side  of 
that  lot  was  substituted  for  the  one  original- 
ly laid  off. 

Defendant  offered  to  prove  by  W.  H.  Cely 
certain  declarations  made  to  him  by  S.  M. 
Wyatt  plaintiflTs  partner  in  the  livery  busi- 
ness, conducted  on  plaintlfTs  lot  with  regard 
to  the  alley  and  an  offer  to  buy  it  Clearly 
these  declarations  were  Incompetent  The 
partner  had  no  interest  in  the  lot  and  his 
declarations  or  implied  adxnisslons  were  not 
competent  to  bind  the  owner  of  the  lot 
.  Error  is  imputed  to  the  court  in  allowing 
plaintiff  to  testify  to  consequential  damages 
to  the  livery  business  of  the  partnership,  con- 
ducted on  this  lot,  by  the  obstruction  of  the 
alley.  As  the  jury  found  no  damages^  and  as 
they  were  expllciUy  instructed  that  to  succeed 
in  this  action  on  the  ground  that  the  alley  was 
a  public  way,  plaintiff  must  prove  some  dam- 
age to  himself  different  not  only  in  degree 
but  in  kind  from  that  suffered  by  the  public 
by  reason  of  the  obstruction  thereof.  The  ex- 
ceptions raising  this  point  appear  to  be  with- 
out force.  The  instruction  as  to  the  kind 
of  damages  which  plaintiff  was  bound  to 
prove  to  succeed  on  the  ground  that  the  alley 
was  a  public  way  was  clearly  in  accord  with 
the  law  as  declared  by  this  court  Qray  t. 
Ry.,  81  S.  C.  370,  62  S.  E.  442,  and  cases  cited. 

The  next  assignment  of  error  Is  in  charging 
the  Jury  that  a  right  of  way  by  prescrip- 
tion over  an  uninclosed  city  lot  arises  in 
favor  of  the  public  from  the  continuous  use 
thereof  by  the  public  for  20  years,  and  that 
it  need  not  be  shown  also  that  such  use 


s.a) 


BEMBERT  t.  EVANa 
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was  adrerse.  ^at  this  was  a  correct  state- 
ment of  tbe  law,  see  State  v.  Rodman,  86  S. 
C.  154,  68  S.  E.  343,  and  cases  cited. 

Appellant  complains  of  the  form  of  the  Is- 
sue submitted  to  the  Jnry,  contending  that  it 
is  imi>ossible  to  tell  from  the  finding  on  what 
ground  the  easement  was  established.  It 
does  not  appear  that  appellant  made  any  ob- 
jection to  the  form  in  which  the  issue  was 
submitted,  or  requested  its  submission  in  any 
other  form.  Therefore  she  cannot  now  com- 
plain. Williams  y.  Haile  Gold  Mining  Ck>.,  85 
S.  C.  1.  66  S.  B.  117,  1057. 

The  last  exception  charges  error  in-  refus- 
ing a  motion  for  a  new  trial,  made  upon  the 
ground  that  there  was  no  evidence  to  sus- 
tain either  of  the  causes  of  action  It  does 
not  appear  that  any  motion  for  nonsuit  or  for 
the  direction  of  the  verdict  was  made  upon 
that  grouird.  Therefore,  under  rule  77  of  the 
circuit  court,  which  requires  this  ground  of 
objection  to  be  raised  first  by  motion  for  non- 
suit, or  for  the  direction  of  a  verdict,  the 
point  is  not  properly  before  this  court  But 
waiving  the  objection,  we  find  that  there  was 
evidence  tending  to  establish  each  of  the 
causes  of  action. 

Judgment  afllrmed. 


(86  S.  C.  446)  ; 

RBBfBBRT  v.  EVANS. 

(Supreme  Court  of  South  (Carolina.     July  28, 

1910.) 

1.  Deeds  (i  105*)— CoNSTBUonoN-^^^BAirrEES 
— **Heibs  of  the  Body." 

A  trust  deed  in  consideration  of  the  gran- 
tor's affection  for  bis  daughters  M.  F.  and  B. 
M.  conyeyed  property  to  their  husbands,  in 
trust  for  the  daughters*  sole  use  and  benefit  and 
of  children  now  bom  of  the  body  of  the  said 
Bl  M.,  and  the  children  thereafter  bom  of  the 
bodies  of  the  said  M.  F.  and  B.  M.,  without 
being  subject  to  their  husbands'  debts.  In  case 
of  tne  death  of  M.  F.  witiiout  children,  the 
deed  gave  her  husband  a  life  estate  in  one-half 
of  the  profits,  which,  after  his  death  should 
revert  to  EI.  M.  and  '*the  heirs  bom  of  her 
body,'*  and  also  gave  a  life  estate  to  the  hus- 
band of  B.  M.  upon  his  wife's  death,  which 
should  go  on  his  death  to  his  children  on  the 
body  of  B.  M.  JETsM,  that  the  deed,  constmed  as 
a  whole,  showed  an  intention  by  the  grantor  to 
provide  for  his  daughters  and  their  children, 
and  the  words  quoted  "heirs  bom  of  her  bodv*' 
meant  the  children  of  ES.  M.,  who  took  a  zee 
upon  the  death  of  M.  F. ;  it  being  permissible 
to  construe  the  words  **heir8  of  the  body"  to 
mean  "children"  when  the  context  clearly  shows 
such  meaning  was  intended. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  §  417 ;   Dec.  Dig.  i  105.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3267-3271.] 

2.  Deeds  (|  133^)— CJontinqent  Estates. 

Upon  the  death  of  M.  F.  the  interest  of 
the  children  of  E.  M.  was  contingent,  since,  if 
she  died  leaving  children,  the  children  of  B.  M. 
would  take  no  interest  in  the  land  held  in  trust 
for  M.  F. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dife.  $$  368-371;   Dec.  Dig.  S  133.*] 


3.  Rematnders  (S  14*)  —  Wills  (J  7*)  —  Con- 
■  TiNOENT  Remainders. 

(Contingent  remainders  may  be  transmitted 
by  devise  or  assignment. 

[Bd.  Note. — For  other' cases,  see  Remainders, 
Ont.  Dig.  §  10 ;  Dec.  Dig.  f  14  ;♦  Wills,  dent 
Dig.  i  11 ;    Dec  Dig.  {  7.*] 

Appeal  from  Common  Pleas  Circuit  Couirt 
of  Richland  County;   J.  W.  De  Vore,  Judga 

Action  by  George  R.  Rembert  against  W. 
Boyd  EiVans.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

B.  J.  Best,  for  appellant  Washington 
Clark  and  Shand  &  Shand,  for  respondent 

WOODS,  J.  In  this  action  for  specific 
performance,  the  defendant  admits  his  con* 
tract  to  purchase  the  land  described  in  the 
complaint,  but  denies  that  the  plaintiff  can 
make  a  good  title.  The  issue  thus  made  de- 
pends upon  the  construction  of  a  deed  of 
trust  made  by  Jesse  De  Bruhl  to  Samuel  Fair 
and  J.  Foster  Marshall,  on  January  7,  1858. 
The  consideration  of  the  deed  was  love  and 
affection  of  the  grantor  for  his  daughters, 
Mary  D.  Fair,  wife  of  Samuel  Fair,  and 
Blizabeth  A.  Marshall,  wife  of  J.  Foster 
Marshall.  The  trust  was  thus  declared  in 
the  granting  clause  immediately  preceding 
the  description  of  the  land  and  negroes  con- 
veyed: "In  trust  and  for  the  use,  behoof  and 
sole  benefit  of  the  said  Mar^/  D.  Fair  and 
EUzaheth  A.  Marshall  and  th^  children  now 
"bom  of  the  "body  of  the  said  Elizabeth  A, 
Marahall  and  the  children  hereafter  to  he 
horn  of  the  hodiee  of  the  eaid  Mary  D.  Fair 
and  the  said  Elizabeth  A.  Marshall  and  not 
In  any  wise  to  be  subject  to  the  debts,  lia- 
bilities or  contracts  of  their  present  husbands 
or  any  other  future  husbands."  After  the 
usual  clause  of  warranty,  the  trust  is  thus 
further  set  out:  "And  it  Is  further  agreed 
by  these  presents  that  the  above-mentioned 
real  and  personal  estate  is  held  by  the  trus- 
tees aforesaid  as  Joint  tenants  in  common  for 
the  sole  benefit,  use  and  behoof  of  the  said 
Mary  D.  Fair  and  the  children  to  he  bom 
of  her  body^  and  for  the  sole  benefit,  use  and 
b^oof  of  the  said  Elizabeth  A.  Marshall  and 
her  children  now  bom  or  to  be  hereafter 
bom  of  her  body.  And  it  is  expressly  under- 
stood by  these  presents,  that  one^half  of  the 
net  profits  after  paying  all  the  debts  and 
contracts  made  in  behalf  of  the  said  planta- 
tion arising  from  the  said  plantation  and  ne- 
groes shall  be  divided  equally  between  the 
said  trusteees  for  the  use,  benefit  and  behoof 
of  their  respective  wives,  and  that  in  case 
the  said  Mary  D.  Fair  shall  die  without  child 
or  children,  then  the  profits  of  said  land  and 
negroes  above  given  in  trust  for  her  shall  be 
held  and  enjoyed  by  her  husband,  Samuel 
Fair,  for  and  during  the  term  of  his  natural 
life,  not  in  any  wise  subject  to  his  present 
debts,  liabilities  or  contracts,  or  any  other 
future  debts,  liabilities  or  contracts,  and  aft- 


•For  other  cases  see  same  topic  and  lectloa  NUMBER  In  Dec.  Dig.  St  Am.  Dig.  Key  No.  Serlei  &  Rep'r  IndAxee 
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er  his  death  to  revert  to  the  said  Elizabeth 
A.  Marshall  and  the  heirs  bom  of  her  body. 
And  it  is  further  agreed  by  these  presents 
that  in  case  of  the  death  of  the  said  Eliza- 
beth A.  Marshall  the  portion  of  said  land  and 
negroes  given  in  trust  for  her  and  children 
shall  be  held  and  enjoyed  by  her  husband, 
J.  Foster,  for  and  during  the  term  of  his 
natural  life,  not  in  any  wise  to  be  subject  to 
his  present  debts,  liabilities  or  contracts,  or 
any  other  future  debts,  liabilities  or  contracts 
and  after  his  death  to  go  to  his  children  be- 
gotten on  the  body  of  his  present  wife,  EliZ' 
abeth  A.  Marshall,  And  it  further  agreed  by 
these  presents  that  the  trustees  aforesaid  are 
hereby  empowered  to  grant,  bargain  and  sell 
the  above-described  tract  of  land  or  any  part 
of  the  above-named  negroes  and  their  future 
Increase,  whenever  they  may  deem  it  advis- 
able for  the  use,  benefit  and  behoof  of  the 
said  Mary  D.  Fair  and  the  said  Elizabeth  A. 
MarshalL  And  it  is  further  agreed  by  these 
presents  that  the  above-named  trustees  shall 
have  power  and  they  are  hereby  authorized 
whenever  they  may  deem  it  advisable  to 
bargain,  sell  and  convey  to  the  other,  one- 
half  of  the  above-mentioned  real  and  per- 
sonal estate,  and  that  the  proceeds  of  such 
sale  shall  be  invested  in  any  other  real  or 
personal  property  for  the  sole  use  and  benefit 
of  the  cestui  que  trust  for  whose  benefit  such 
sale  and  transfer  was  made.  And  it  is  fur- 
ther agreed  by  these  presents  that  the  above- 
mentioned  plantation  and  negroes  and  their 
future  increase  shall  be  under  the  exclusive 
management  and  control  of  the  said  J.  Foster 
Marshall  to  make  all  necessary  contracts  ap- 
pertaining to  the  same  and  to  be  allowed  a 
reasonable  compensation  for  the  trouble  and 
time  he  may  expend  in  aid  about  the  same, 
and  that  he  be  required  to  make  annually  a 
return  to  the  said  Samuel  Fair  for  his  re- 
ceipts and  expenditures  and  to  divide  with 
the  said  Samuel  Fair  one-half  of  the  net 
profits  arising  from  said  plantation.  And  the 
said  Samuel  Fair  and  J.  Foster  Marshall, 
trustees  as  aforesaid,  doth  on  their  several 
parts  accept  the  trust  aforesaid  and  covenant 
and  agree  to  and  with  the  said  Jesse  De 
Bruhl  and  they  hereby  bind  their  heirs,  ex- 
ecutors and  administrators  to  execute  and 
carry  out  the  above-mentioned  trusts,  ac- 
cording to  the  true  intent  find  meaning  of 
these  presents." 

By  a  declaration  of  trust  dated  10th  of 
June,  1863,  Samuel  Fair,  one  of  the  trustees, 
undertook  to  substitute  for  trust  funds  used 
by  him  certain  lots  in  the  city  of  Columbia. 
These  are  the  lots  which  the  plaintiff  has  con- 
tracted to  convey  to  the  defendant  In  Bra- 
zel  V.  Fair,  26  S.  0.  370,  2  S.  E.  293,  it  is 
held  that  the  substitution  was  attempted 
without  authority,  but  that  the  lots  became  a 
part  of  the  trust  property  by  election  of  the 
cestui  que  trust  to  aflirm  the  substitution. 

An  agreed  statement  of  facts  appears  in 


the  record,  setting  forth  in  detail  all  the  facts 
with  respect  to  the  family  history  and  the 
conveyance  of  the  land  which,  in  any  view, 
could  possibly  bear  on  the  case.  As  we  see 
the  case^  only  a  very  short  summary  of  the 
facts  Is  necessary.  Ck>lonel  J.  Foster  Mar- 
shall was  killed  at  Second  Manassas  in  1862; 
and  Elizabeth  A.  Marshall  died  in  1868,  sur- 
vived by  six  children,  Samuel  F.,  William  J., 
J.  Foster,  J.  Q.;  Eliza  D.,  and  Mary  F.  Mar- 
shall. Samuel  Fair  and  Mary  D.  Fair  died 
childless,  the  former  In  1870,  and  the  latter 
in  1891.  At  the  death  of  Mrs.  Fair,  all  the 
children  of  Mrs.  Marshall  were  living  except 
Eliza,  who  died  onmarried,  and  Mary  F.,  who 
married  George  Wilson  and  died  childless. 
J.  Q.  Marshall  by  purchase  and  devise  ac- 
quired all  the  interests  of  his  brothers  and 
sisters  and  of  George  W.  Wilson,  the  husband 
of  his  deceased  sister,  Eliza  D.  Wilson,  in  the 
land.  J.  Q.  Marshall  contracted  to  sell  the 
land  to  the  Phcenix  Investment  Company; 
but  he  died  before  making  the  conveyance, 
leaving  a  will  by  which  he  devised  all  of  his 
property  to  his  wife,  Jane  Brooks  MarshalL 
Afterwards  Mr&  Marshall,  as  sole  devisee, 
made  the  conveyance  under  which  plaintiff 
claims.  The  main  question,  then,  is  whether 
J.  Q.  Marshall  had  acquired  a  good  fee-sim- 
ple title  to  the  land. 

From  the  foregoing  statement  it  will  be 
seen  that  the  land  here  Involved  fell  under 
the  clause  of  the  trust  deed  which  provided 
that  upon  the  death  of  Mary  D.  Fair,  child- 
less, the  share  of  the  land  and  negroes  as- 
signed to  her  was  to  be  enjoyed  by  her  hus- 
band, Samuel  Fair,  for  his  life,  *'and  after 
his  death  to  revert  to  the  said  Elizabeth  A. 
Marshal]  and  the  heirs  bom  of  her  body.** 
If  this  clause  created  a  fee  conditional  in 
Mrs.  Marshall,  as  the  defendant  contends,  the 
issue  as  to  title  would  be  quite  serious  for 
the  reason  that  at  the  period  of  distribution, 
the  death  of  Mrs.  Fair  in  1891,  some  of  the 
children  of  Mrs.  Marshall  had  children  who 
would  answer  to  the  description  of  heirs  of 
her  body;  and  these  grandchildren  of  Mrs. 
Marshall  did  not  convey  to  J.  Q.  MarshalL 
The  circuit  court  held,  however,  that  the 
words  "heirs  bom  of  her  body"  meant  the 
children  of  Mrs.  Marshall;  that  they  took  in 
fee  simple;  and  that  in  acquiring  the  in- 
terests of  all  who  could  claim  under  them  J. 
Q.  Marshall  acquired  a  complete  fee-simple 
title.  We  think  this  is  the  correct  construc- 
tion. The  deed  taken  as  a  whole  shows  by 
the  words  we  have  italicized  that  the  gran- 
tor meant  to  provide  for  his  daughters  and 
their  children.  The  first  general  and  compre- 
hensive expression  of  the  scope  of  the  trust 
is  that  it  is  to  be  for  the  benefit  of  his  daugh- 
ters and  their  children.  -  Then  when  in  the 
deed  the  terms  and  conditions  of  the  trust 
are  to  be  more  specifically  stated,  the  same 
purpose  and  scheme  is  expressed.  The  deed 
is  inartificial  and  indicates  on  its  face  that 
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the  grantor  was  not  attempting  to  use  words 
in  their  technical  sense.  Having  several 
times  expressed  that  his  purpose  was  to  pro- 
vide for  children  born  of  the  bodies  of  his 
daughters,  it  is  not  natural  to  suppose  that 
there  was  an  intention  to  express  in  this 
clause  by  the  phrase  "heirs  bom  of  her 
t)ody"  a  different  intention.  The  words  '*heirs 
of  the  body"  may  be  construed  to  mean  chil- 
dren when  the  context  clearly  shows  that  was 
the  meaning  Intended.  Duckett  v.  Butler,  67 
S.  C.  130.  45  S.  E.  137,  and  authorities  cited. 

Here  there  was  no  intervening  life  estate, 
but  a  direct  grant  to  Mi's.  Marshall  **and 
the  lieirs  born  of  her  body"  and  the  words 
*iielrs  of  her  body"  have  often  been  con- 
strued to  mean  children,  and  not  heirs  of 
the  body  in  indetinin*  siatessiou.  Reeves  v. 
Cook,  71  S.  C.  275.  51  S.  E.  03:  Holeman  v. 
Fort,  3  Stroll.  Eq.  G(i.  51  Am.  Dec.  665;  Bai- 
ley V.  Patterson.  3  Rich.  Eq.  156;  Lott  v. 
Thompson.  36  S.  a  38,  15  S.  E.  278;  Shaw  ▼. 
Robinson,  42  S.  C.  342,  20  S.  E.  161.  When 
the  expression  is  viewed  in  the  light  of  the 
general  and  specific  scheme  of  the  trust  as 
clearly  indicated  In  the  entire  deed,  there  Is 
no  room  to  doubt  that  the  words  "heirs  bom 
of  her  body"  should  be  construed  to  mean 
-children. 

Had  the  conveyance  been  direct  to  Mrs. 
Marshall  and  her  children,  they  would  have 
taken  nothing  more  than  a  life  estate  because 
there  was  no  limitation  to  Mrs.  Marshall  and 
her  children  and  their  heirs.  But  the  con- 
Teyance  was  to  a  trustee,  and  the  statute  did 
not  execute  the  use  because  the  trustees 
were  vested  with  the  power  to  sell  the  land 
B.t  their  discretion,  and  this  made  it  necessary 
for  them  to  hold  the  fee.  Blount  v.  Walker, 
SI  S.  C.  13.  9  S.  E.  804.  Upon  the  denth  of 
>rrs.  Fair  the  trustee  conld  have  nothing  fur- 
ther to  do,  and  by  devolution  the  legal  title  of 
the  children  of  Mrs.  Marshall  in  fee  would  be- 
-come  complete.  Bratton  v.  Massey,  15  S.  C. 
^7;  Foster  v.  Glover,  46  8.  a  522, 24  S.  B.  370. 

It  is  true  that  until  the  death  of  Mrs.  Fair 
the  Interest  of  the  children  of  Mrs.  Marshall 
was  contingent,  for  if  Mrs.  Fair  had  died 
leaving  children  the  children  of  Mrs.  Mar- 
shall would  have  taken  no  Interest  in  this 
land.  Nevertheless  these  contingent  remaln- 
-ders  were  transmissible  by  devise  or  assign- 
ment Allston  V.  Bank,  2  Ilill,  Eq.  235; 
Eoundtree  v.  Roundtree,  26  S.  C  450,  2  S.  B. 
474;  Bank  v.  Gnrliiigton,  54  S.  C.  413.  32  S. 
B.  513;  Earle  v.  Maxwell.  86  S.  C.  1,  67  S.  E. 
€62.  Therefore  it  did  not  affect  the  validity 
of  the  title  of  J.  Q.  Marshall  that  he  acquired 
the  interest  of  bis  brothers  and  sisters  by 
devise  and  conveyance  before  the  death  of 
Mrs.  Fair;  having  acquired  all  these  contin- 
gent interests,  upon  the  denth  of  Mrs.  Fair 
the  legal  title  became  complete  in  him. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afl3rmed. 


(86  8.  C.  461) 
OARR  V.  MOUZON  et  al. 

(Supreme   Court  of  South   Carolina.     Aug.  2, 

1910.) 

1.  Ejectment  (|  15*)— Title  fboi£  Comuon 
Source— Priority  of  Deeds. 

Where  both  parties  claim  from  the  same 
grantor,  the  older  deed  is  entitled  to  priority. 

[Ed.  'Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |§  5(M52;    Dec,  Dig.  i  15.*] 

2.  Remainders  (§  14*)— Contingent  Remain- 
ders—Assignment. 

A  contingent  remainder  is  assignable. 
fEd.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  f  10;    Dec.  Dig.  §  14.*] 

3.  Appeal  and  Error  (§  1UG4*)  —  Instruc- 
tions—Prejudice. 

Where,  in  an  action  to  recover  land,  the 
issue  was  not  whether  plaintiff  had  been  in 
possession  for  20  years,  but  whether  the  pos- 
session for  20  years  bad  been  adverse,  or  was 
permissivei  an  instruction  that  plaintiff  show  20 
years*  adverse  possession  in  M.  after  conveyance 
of  his  interest  in  1801.  even  if  erroneous,  was 
not   prejudicial   to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4219-4224;  Dec.  Dig.  § 
1004.*] 

4.  Adverse  Possession  (8  60*)— Permissive 
Possession— Paper  Title. 

On  an  issue  whether  the  possession  of  M., 
under  whom  plaintiff  claimed,  was  adverse  or 
permissive,  it  was  proper  to  charge  that  per- 
missive possession  could  not  avail  against  a 
paper  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  282-314;  Dec.  Dig.  i 
60.*] 

5.  Adverse  Possession  (§  85*)— Assertion  of 
Title— Deed  or  Mortgage. 

The  giving  of  a  deed  or  mortgage  by  one 
in  possession  of  land  is  ordinarily  evidence  of 
assertion  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  S  85.*] 

6.  Trial  (S  244*)  —  Instructions  —  Singling 
Out  Evidence. 

The  court  did  not  err  in  refusing  to  single 
out  and  emphasize  a  particular  portion  of  the 
evidence  on  the  subject  of  adverse  possession, 
in  an  action  to  recover  land. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.   §§   577-581;    Dec.   Dig.  §  244.*] 

7.  Tenancy  in  Common  (8  15*)  —  Exclusive 
Possession— Ouster. 

A  parol  partition  between  tenants  in  com- 
mon, and  exclusive  possession  of  one  of  the  co- 
tenants  thereunder,  is  evidence  of  ouster  from 
which  advei^e  possession  of  the  tenant  who 
holds  under  such  partition  may  begin  against 
the  others  and  ripen  into  a  title. 

[Ed,  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  ii  42-52;  Dec.  Dig.  I 
15.*1 

8.  Adverse  Possession  (|  85*)- I'autition. 

A  parol  partition  between  tenants  in  com- 
mon and  pos.session  thereafter  is  only  evidence 
of  adverse   posse.ssion. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Dec  Dig.  S  85.*] 

9.  Appeal  and  Error  (%  409*)— Record— Ver- 
bal Request  to  Ciiahoe. 

A  verbal  request  to  charcre  not  shown  by 
the  record  to  have  been  made  cannot  be  re- 
viewed. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{|  2295-22,00;  Dec.  Dig.  S 
499.*] 


-•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  it  Rep'r  Indexes 
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10.  Advebss  Possession  (|  101*)— Presump- 
tion OF  Grant. 

IVeflumption  of  the  acquisition  of  title  by 
deed  or  grant  arises  from  adverse  possession 
for  20  years,  and  cannot  arise  from  permissive 
possession  however  long  continued. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session,  Cent.   Dig.    §§  595-^2;    Dec.  Dig.   § 

U.  Adverse  Possession  ({  68*)— Nature  ot 
Possession — Statutes. 

Code  Civ.  Proc  1902,  |  101,  provides  that 
in  every  action  to  recover  real  property,  or 
the  possession  thereof,  the  person  establishing 
the  legal  title  shall  be  presumed  to  have  been 
in  possession  thereof  within  the  time  required 
by  law ;  and  the  occupation  of  such  premises 
by  anv  other  person  shall  be  deemed  to  be  in 
subordination  to  the  legal  title,  unless  it  appears 
that  such  premises  have  been  held  and  possess- 
ed adversely  to  such  legal  title  for  10  years 
before  the  commeDcement  of  the  action.  Sec- 
tions 102-105  require  that  possession,  in  order 
to  be  available  as  adverse,  shall  continue  for 
10  years  under  a  claim  of  title.  EM  that, 
where  an  occupancy  is  a  mere  trespass  without 
claim  of  title,  it  cannot  ripen  into  a  good  title, 
however  long  continued. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  EHg.  §§  387-393;  Dec  Dig.  { 
68.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  T.  S.  Sease,  Judge. 

Action  by  W.  H.  Carr  against  S.  R.  Mou- 
zon  and  others.  Judgment  for  defendants, 
and  plaintiff  appeala    Affirmed. 

Lee  &  Askins,  for  appellant  Kelly  & 
Hinds,  for  respondents. 

WOODS,  J.  The  appeal  is  from  a  judg- 
ment In  favor  of  the  defendants  in  an  action 
to  recover  possession  of  land.  On  the  2d 
day  of  July,  1860,  D.  W.  Mouzon  conveyed 
by  quitclaim  deed  to  his  brothers  John  P. 
Mouzon,  Dunkin  K.  Mouzon,  and  Samuel  R. 
Mouzon  all  his  right,  title,  and  interest  in 
two  tracts  of  land  in  Williamsburg  county 
referred  to  in  the  deed  as  lands  "more  par- 
ticularly mentioned  in  the  will  of  Samuel  R. 
Mouzon,  deceased,"  the  father  of  grantor  and 
grantees.  This  deed  was  recorded  on  May, 
27,  1861.  A  tract  of  245  acres,  part  of  the 
land  embraced  in  this  deed,  is  the  subject  of 
controversy  In  this  action.  The  defendants 
John  P.  Mouzon,  Dunkin  K.  Mouzon,  the 
grantees  in  this  deed,  and  the  other  defend- 
ants, heirs  of  the  grantee,  Samuel  R.  Mou- 
zon, are  In  possession  of  the  land.  The 
plaintiff  claims  through  L.  W.  Mouzon  by 
later  conveyances  as  follows:  (1)  Deed  of 
conveyance  from  I*  W.  Mouzon  to  B.  B. 
Mouzon  dated  October  10,  1900,  covering  the 
tract  of  245  acres  except  a  small  lot  con- 
veyed to  a  church;  (2)  mortgage  of  B.  B. 
Mouzon  to  A  S.  Ooker  dated  October  9, 1907; 
(3)  deed  of  conveyance  from  H.  O.  Britton, 
clerk,  to  the  plaintiff,  dated  November  8, 
1906,  under  a  judgment  of  foreclosure  under 
the  above-stated  mortgage. 

If  the  cause  depended  on  the  paper  title 
alone,  the  plaintiff  could  have  no  chance  of 


recovery,  because  both  parties  claim  through 
L.  W.  Mouzon,  and  it  is  not  denied  that  the 
defendants  have  the  older  deed  from  him. 
Plaintiff's  counsel,  it  is  true,  contended  that 
the  defendants  had  not  acquired  title  from 
Jm  W.  Mouzon  because  at  the  time  he  con- 
veyed in  1800  he  had,  under  the  will  of  his 
father,  only  a  contingent  interest  in  the  land. 
The  will  iB  not  in  the  record,  and  the  court 
cannot  assume  that  the  interest  of  L.  W. 
Mouzon  was  contingent;  but,  even  if  such 
an  assumption  could  be  allowed^  the  result 
w^uld  be  the  same,  for  it  is  well  settled  that 
a  contingent  remainder  is  assignable.  Alls- 
ton  V.  Bank,  2  Hill,  Eq.  235;  Roundtree  v. 
Roundtree,  26  S.  C.  450,  2  S.  E.  474;  Bank 
V.  Garlington,  54  S.  C.  413,  32  S.  E.  513; 
Elarle  v.  Maxwell,  86  S.  C.  1,  67  S.  EL  962; 
Rembert  v.  Evans,  68  S.  E.  659. 

The  plaintifTs  case,  then,  depends  upon 
evidence  offered  by  him  of  adverse  posses- 
sion for  a  period  of  10  years  under  the  stat- 
ute, or  for  20  years  from  which  a  recon- 
veyance to  L.  W.  Mouzon  from  the  holders 
of  the  title  would  be  presumed.  The  evi- 
dence on  both  sides  was  clear  to  the  effect 
that  in  1876,  after  the  execution  of  the  deed 
of  1861  by  which  L.  W.  Mouzon  conveyed  to 
his  brothers  his  interest  in  the  lands  devised 
by  his  father,  there  was  a  partition  of  the 
lands  among  all  the  brothers;  that  in  the 
partition  the  tract  in  dispute  was  set  apart 
to  L.  W.  Mouzon;  and  that  he  remained  in 
possession  of  it  for  more  than  20  years  be- 
fore he  sold  to  B.  B.  Mouzon.  The  practical 
issue  was  thus  narrowed  down  to  the  in- 
quiry whether  the  possession  of  L.  W.  Mou- 
zon was  adverse  to  his  grantees  who  held 
the  legal  title,  or  in  subordination  to  the 
legal  title  and  merely  permissive.  On  this  is- 
sue the  plaintiff  proved  that  L.  W.  Mouzon 
asserted  title  in  1802  by  executing  a  deed 
puri)orting  to  convey  a  lot  to  a  church,  and 
in  1806  by  executing  a  mortgage  to  W.  M. 
Kinder.  In  addition  to  this,  there  was  strong 
parol  evidence  to  the  effect  that  L.  W.  Mou- 
zon held  the  land  as  his  own,  in  that  he  col- 
lected rents,  sold  timber,  and  spoke  of  the 
land  as  his  own.  On  the  other  side  the  de- 
fendants S.  R.  Mouzon  and  D.  K.  Mouzon 
testified  that  the  land  devised  was  divided, 
and  the  tract  in  dispute  set  apart  to  L.  W. 
Mouzon  entirely  as  an  act  of  kindness  on  the 
part  of  his  brothers;  the  agreement  being 
that  by  permission  of  the  true  ovmers  he 
should  have  the  use  of  it  for  his  support 
There  was  evidence  from  another  witness 
that  he  had  heard  L.  W.  Mouzon  say  that 
the  land  belonged  to  his  brothers.  In  reply 
H.  H.  Kinder,  one  of  the  persons  who  had 
made  the  division  of  the  land  by  request  of 
the  brothers,  testified  that  he  heard  nothing 
of  any  agreement  that  Lu  W.  Mouzon  was  to 
hold  the  land  assl^^ned  to  him  in  subordina- 
tion to  the  title  of  his  brothers. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indersa 


S.C.) 


OARR  T.  MOUZON. 


663 


The  exceptions  to  the  charge  are  very  nu- 
merous and  elaborate;  but  from  the  above 
statement  it  will  be  obvious  that  the  mate- 
rial inquiry  is  whether  there  was  error  in 
stating  to  the  Jury  the  law  bearing  on  the 
subject  of  10  years'  adverse  possession  under 
the  statute,  and  20  Tjears'  adverse  posses- 
sion from  which  a  grant  is  presumed,  as  dis- 
tinguished from  permissive  possession  in  sub- 
ordination to  the  legal  title.  Short  reference 
to  the  numerous  points  made  by  the  excep- 
tions will  be  sufficient  to  show  that  there 
was  no  error  in  submitting  the  issue  to  the 
Jury. 

1.  The  instruction  as  to  the  effect  of  re- 
cording papers  was  in  precise  accord  with 
the  statute,  and  certainly  did  not  convey  the 
impression  that  the  defendant  was  entitled 
to  hold  the  land  under  the  deed  of  1861, 
without  respect  to  the  issue  of  adverse  pos- 
session; for  the  charge  as  to  the  right  to  re- 
cover against  the  legal  title  on  proof  of  ad- 
verse possession  for  the  requisite  period  was 
several  times  repeated. 

2.  The  charge  was  clear  and  explicit  as 
to  the  difference  between  adverse  possession 
for  10  years  under  the  statute  and  adverse 
possession  for  20  years  wliich  will  presume  a 
deed  or  a  grant;  but,  even  if  the  charge  had 
required  that  the  plaintiff  must  show  20 
years'  adverse,  possession  In  L.  W.  Mbuson 
after  conveyance  of  his  interest  in  1861,  the 
error  would  have  been  of  no  consequence, 
for  the  issue  was  not  whether  he  had  been 
in  possession  for  20  years*  but  whether  the 
possession  for  20  years  was  adverse  or  per- 
missive. 

3.  There  is  no  foundation  for  the  excep- 
tion that  the  charge  was  to  the  effect  that 
the  plaintiff  could  not  recover  on  any  ad- 
verse possession  but  his  own.  In  the  first 
request  of  the  plaintiff  given  to  the  Jury  as 
the  law,  it  was  clearly  stated  that  the  plain- 
tiff could  recover  on  the  possession  of  L.  W. 
Mouzon  adverse  to  the  defendants.  The  Is- 
sue being  whether  the  possession  of  Lb  W. 
Mouzon  was  adverse  or  ];)ermi88lve,  it  was 
proper  for  the  court,  in  connection  with  a 
^mllar  request,  to  Instruct  the  Jury  that 
permissive  possession  could  not  avail  against 
the  paper  title.  It  Is  not  perceived  how  this 
<!ould  be  regarded  a  charge  on  the  facts. 

4.  It  is  true  that  the'  giving  of  a  deed  or 
mortgage  by  one  in  possession  of  land  is 
ordinarily  evidence  of  the  assertion  of  title, 
but  it  was  not  error  for  the  court  to  refuse 
to  single  out  and  emphasize  this  portion  of 
the  evidence  on  the  subject  of  adverse  pos- 
session. 

5.  Parol  partition  between  tenants  in  com- 
mon and  exclusive  possession  of  one  of  the 
<*o-tenants  thereunder  is  evidence  of  ouster, 
from  which  adverse  possession  of  the  tenant 
who  holds  under  such  partition  may  begin 
Against  the  others  and  ripen  Into  a  title. 
Ewlng  V.  Burnet,  11  Pet  41,  9  L.  Ed.  624; 
Few  V.  Killer,  63  S.  C.  154,  41  S.  B.  85; 
*Green  v.  Cannady^  71  S.  a  317,  51  S.  SL  92. 


But  even  parol  partition  is  only  evidence  of 
adverse  possession.  There  was  no  request 
that  the  court  should  charge  specifically  on 
the  effect  of  parol  partition  between  tenants 
in  common.  Indeed,  L.  W.  Mouzon,  having 
conveyed  away  his  interest,  was  not  a  ten- 
ant in  common,  and  any  charge  on  that 
subject  would  have  been  inapplicable.  Re- 
garding the  setting  apart  of  the  land  as  a 
gift  to  him  by  his  brothers,  or  as  a  partition 
by  them  waiving  their  rights  under  the  deed 
of  1861,  the  question  would  then  remain: 
What  was  the  nature  of  the  gift  or  the  ex- 
tent of  the  waiver?  If  the  gift  or  the  waiver 
was  understood  by  the  parties  to  extend  only 
to  the  use  of  the  land  by  I*.  W.  Mouzon  for 
his  life.  In  subordination  to  the  title  he  had 
made  to  his  brottiers,  there  could  be  no  ad- 
verse possession.  This  issue  was  fully  sub- 
mitted to  the  Jury. 

6.  Even  if  there  were  no  oth^  obstacle 
to  the  consideration  of  certain  verbal  re- 
quests to  charge  set  out  in  the  exceptions* 
it  would  be  sufficient  to  say  that  the  record 
does  not  show  that  such  requests  were  made. 

7.  The  presumption  of  the  acquisition  of 
title  by  deed  or  grant  arises  from  adverse 
possession  for  20  years ;  it  cannot  arise  from 
permissive  possession,  however  long  continu- 
ed. The  circuit  Judge  did  not  err  in  so 
charging.  Trustees  v.  Meetze,  4  Rich.  Law, 
52;  McOlure  v.  HiU,  2  Mill,  Const  425; 
Trustees  v.  Jennings,  40  S.  0.  180,  18  S.  B. 
257,  891,  42  Am.  St  Rep.  854. 

The  ranalnlng  point  is  made  by  the  fol- 
lowing exception:  ''That  his  honor  erred 
in  charging  the  Jury  defendant's  eighth  re- 
quest to  charge,  as  follows :  'Where  a  party 
Alters  upon  land  and  takes  possession  with- 
out claim  of  title,  his  acceptance  is  subser- 
vioit  to  the  paramount  title,  not  adverse  to 
It  It  is  nothing  more  than  a  trespass,  and, 
no  matter  how  long  continued,  can  nevei 
ripen  into  a  good  title,  and,  where  the  occu- 
pant expressly  disclaims  title,  he  cannot, 
of  course,  acquire  title  by  adverse  possessioa 
The  claim  must  be  of  title  or  ownership  in 
fee.  A  claim  simply  of  an  unexpired  term 
of  years  is  not  In  hostility  to,  but  in  accord 
with,  the  true  title.'  The  error  being  that 
title  by  adverse  possession  is  founded  In 
trespass,  and.  In  charging  the  Jury  that  a 
trespass,  'no  matter  how  long  continued, 
can  never  ripen  into  a  good  title,*  the  court 
erred,  and  thereby  excluded  from  its  consid- 
eration the  possession  of  L.  W.  Mouzon,  prior 
to  the  date  of  his  deed  to  B.  B.  Mouzon, 
and.  In  effect,  told  the  Jury  that  if  U  W. 
Mouzon's  possession  was  founded  in  tres- 
pass, it  could  not  ripen  into  a  good  title, 
and  in  so  charging.  It  is  submitted,  the  court 
erred.** 

Sections  102  to  105  of  the  Ck>de  of  GlvU 
Procedure  clearly  require  that  possession, 
to  be  available  as  adverse  in  an  action  for 
the  recovery  of  real  estate,  shall  continue 
for  10  years  under  a  claim  of  title.  The 
claim  of  title  may  be  inferred  from  partlcu- 
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lar  actions  or  the  general  cootm  of  condnct  of 
the  occupant  In  dealing  with  the  land;  It  1b 
not  necessary  to  prove  exproM  notice  to  the 
owner  of  the  claim  of  title.  By  section  101 
of  the  Code  of  Procedure  it  is  further  en- 
acted: "In  every  action  for  the  recovery 
of  real  property,  or  the  possession  thereof, 
the  person  establishing  a  legal  title  to  the 
premises  shall  be  presumed  to  have  been 
possessed  thereof  within  the  time  required 
by  law ;  and  the  occupation  of  such  premises 
by  any  other  person  shall  be  deemed  to  have 
been  under  and  In  subordination  to  the 
legal  title,  unless  it  applear  that  such  prem- 
ises have  been  held  and  possessed  adversely 
to  such  legal  title  for  ten  years  before  the 
commencement  of  the  action." 

It  is  therefore  true,  as  said  by  the  court, 
that  an  occupancy  which  is  a  mere  tres- 
pass without  claim  of  title  cannot  ripen  into 
a  good  title.  There  was  in  this  case  no  proof 
of  any  trespassr  whatever,  for  the  witnesses 
on  both  sides  testified  that  L.  W.  Mouzon  un- 
der whom  plaintiff  claims  was  in  possession 
of  the  land  for  20  years;  that  he  entered 
and  remained  in  possession  for  20  yean 
with  the  full  consent  of  the  holders  of  the 
legal  title  in  pursuance  of  a  parol  partition. 
If  this  possession  after  the  partition  was 
under  a  claim  of  L.  W.  Mouzon  that  the 
land  was  his  own  either  by  virtue  of  the 
parol  partition  or  otherwise,  then  the  plain- 
tiff was  entitled  to  recover.  On  the  other 
hand,  if  the  x>o8session  of  L.  W.  Mouzon 
was  not  under  a  claim  that  the  land  was 
his  own,  but  was  in  subordination  to  the 
legal  title,  the  plaintiff  could  not  recover. 
Examination  of  the  entire  case  and  analysis 
of  the  issues  involved  leads  to  the  conviction 
that  this  issue  was  fairly  submitted  to  the 
Jury.  The  equitable  issue  as  to  the  deed 
from  L.  W.  Mouzon  to  B.  B.  Mouzon  is  not 
Involved  in  the  appeal. 

It  is  'the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(86  S.  C.  483) 

KENNEDY   T.   KENNEDY   et  al. 

(Supreme  Ck>urt  of  South  Carolina.    August  2, 

1910.) 

1.  BxEcuTioif  (J  259*)— Sale  of  Land— Reg- 
ularity—P  resumption  s. 

Where  possession  under  an  execution  sale 
had  been  maintained  for  20  years  and  the  exe- 
cution book  showing  the  proceedings  in  the  sher- 
iff's office  is  missing,  it  will  be  presumed  that 
all  proceedings  with  reference  to  such  sale  were 
regular. 

[EM.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §§  740-742;    Dec,  Dig.  |  259.*] 

2.  Execution  ({  244*)— Sale  of  Land— Req- 
uisites—Entebino  ▲  Judgment. 

£}nterin^  a  judgment  in  the  "abstract  of 
judgments''  is  not  a  prerequisite  to  a  valid  sale 
of  land  thereunder;  failure  to  do  so  being  a 
mere  irregularity  of  which  no  one  but  the  de- 


fendant in  the  action  in  which  the  judgment 
was  recovered  can  take  advantage. 

[EH.   Note.— For  other  cases,   see  Ehcecution, 
Cent  Dig.  H  673-680;   Dec.  Dig.  |  244.*J 

3.  BIxECUTioN  (I  WO*)— Sheriff's  Deed— Ke- 

CITALS. 

In  general^  the  recitals  in  a  sheriff's  deed 
that  an  execution  was  issued  and  that  a  levy 
made  thereunder,  is  not' evidence  of  the  facts 
recited,  except  where  there  is  privity  between 
the  partieSi 

[EXl.   Note.— For  other  cases,  see  Bxecntion, 
Cent.  Dig.  §§  94a<045;  Dec.  Dig.  |  320.*] 

4.  E2XECUTI0N  (§  304*)  —  Deeds  —  Recitals^ 
Statutes. 

(Provisions  of. the  Code  relating  to  the  ef- 
fect of  recitals  in  sheriffs'  deeds,  adopted  March 
1,  1870,  were  inapplicable  to  a  deed  based  on 
an  execution  lodged  in  the  she^riff's  office  on 
January  2l8t  of  that  year. 

[Ed.   Note.— For  other  cases,  see  Execution* 
Dec  Dig.  I  304.*3 

6.  Appbai.  and  Ebbob  Q  930*)  —  Pbbsxticp* 

TIONS. 

Where  the   testimonj   was  susceptible  of 
more  than  one  inferenes,  ft  cannot  be  snoeessfal- 
ly  cpntended  tliat  the  jory  disregarded  the  char- 
[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
E2rror,  Cent  Dig.  §  3757;   Dec.  Dig.  §  030.*J 

6.  Advebsb  Possession  <§  100*)- Po68B88IOn 
OF  Pabt  undeb  Invaud  Deed— *' As  Being 

▲  CONVETANCE  OF  THE  PBEMISES." 

An  instruction  that  possession  of  a  part  of 
a  tract  of  land  under  a  claim  made  under  an 
invalid  deed  would  give  possession  of  the  whole 
was  correct,  under  Code  Civ.  Proc.  |  102,  pro- 
viding that  whenever  the  occupant,  or  those 
under  whom  he  claims,  entered  under  claim  of 
title  founded  on  a  claim  that  a  written  instru- 
ment was  a  conveyance  of  the  premises  and 
there  baa  been  a  continued  possession  of  the 
premises  included  in  such  instrument,  or  some 
part  thereof,  under  such  claim  for  IT)  years, 
the  premises  so  included  shall  be  deemed  to 
have  been  held  adversely;  the  words  *'as  being 
a  conveyance  of  the  premises"  indicating  that 
the  extent  of  the  claim  is  not  dependent  on  the 
validity  of  the  instrument 

[E3d.    Note.— For    other    cases,    see    Adverse 
Possession,  Cent  Dig.  §{  560-562;    Dec  Diff. 

7.  TBIAL   ({    253*)— iNSTBUOnONS— ISSUEB. 

Where  plaintiff's  husband  claimed  title  by' 
adverse  possession  aa  well  as  through  a  sher- 
iff's deed,  a  request  to  charge  that  If  plaintiff 
failed  to  prove  that  the  judgment  debtor  waa 
the  owner  of  the  land  in  dispute  when  the  al- 
leged sale  waa  made,  then  the  sheriff's  title  to 
the  purchaser  conveyed  no  right,  and  the  pur- 
chaser transmitted  to  his  heirs  no  right  in  the 
land,  and  a  subsequent  conveyance  of  the  tract 
to  plaintiff's  husband  operated  to  convey  to  him 
no  right,  was  properly  refused  as  eliminating^ 
the  issue  of  adverse  possession. 

[Ekl.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  618-623;    Dec.  Dig.  |  253.*] 

8.  Tbiai,  (I  104*)— Instbuctions— Chaboe  oif 
Facts. 

A  request  to  charge  that  in  order  to  trace 
title  claimed  by  plaintiff  through  the  sheriff  of 
C  district  to  plaintiff's  husband,  plaintiff  was 
required  to  show  that  the  defendant  named  in 
the  execution  and  sheriff's  deed  was  at  the  time 
of  the  alleged  sale  the  owner  of  the  land,  and 
having  failed  to  make  such  proof,  plaintiff  could 
take  notliing  by  the  sheriff's  deed  was  properly 
refused  as  a  charge  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial*  Cent. 
Diff.  §1  43&-441,  446-464,  406^466;   Dec  Dig. 
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9.  Trial  (§  159*)— Want  op  Evidence— Ob- 
jections. 

Under  drcuit  court  rule  77,  an  objection 
that  there  was  no  proof  that  plaintiff's  deceased 
husband^  under  whom  she  claimed  title,  had 
paid  any  taxes  on  the  land  during^  his  life 
should  be  made  by  motion  for  nonsuit,  or  the 
direction  of  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  159.*] 

10.  Appeal  and  Ebbob  (§  1064*)— Instbuc- 
TiONs— Prejudice. 

Where,  in  an  action  to  recover  land,  plain- 
tiff testified  that  defendant  K.  cultivated  the 
land  by  permission  of  her  husband,  since  de- 
ceased, under  whom  she  claimed,  K.  was  not 
Erejudiced  by  an  instruction  that  if  plaintifTs 
usband  had  title  to  the  land  either  because 
he  took  possession  in  1883,  as  plaintiff  claimed, 
and  held  continuously  from  that  time  under 
some  arrangement  by  which  he  was  to  redeem 
it  from  E.,  or  because  of  his  claiming  it  by 
adverse  possession,  or  because  of  his  deed  in 
1894  from  E.'s  heirs,  if  he  had  title  of  land, 
and  defendant  K.  held  the  land  in  pursuance  of 
such  agreement,  that  would  be  holding  it  in 
subordination  to  the  husband's  title. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  {§  4219,  4221-4^;  Dec. 
Dig.  I  10e4.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;  J.  C.  KlU£^,  Judge. 

Action  by  E.  Maria  Kennedy  against  Mary 
L.  Kennedy  and  others.  Judgment  for  plain- 
tiff, and  defendant,  H.  A.  Kennedy,  appeals. 
Affirmed. 

Exceptions  referred  to  In  the  opinion  are 
as  follows: 

1.  Because  the  Honorable  J.  C  Ellugh,  pre- 
siding judge,  erred  in  refusing  the  motion 
for  a  new  trial,  which  was  based  upon  the 
following  gn^ound:  "That  the  Jury  disregard- 
ed the  law  as  charged  by  the  court,  and  ren- 
dered a  verdict  contrary  thereto.  In  that  the 
jury  were  charged:  That  in  establishing 
title  under*  a  sheriff's  deed  it  must  appear 
that  there  was  a  valid  judgment  and  execu- 
tion, and  that  there  was  a  levy  and  sale  un- 
der the  execution.  That  the  judgment  of 
Bpps  V.  Kennedy  was  recovered  in  Wiiliams- 
barg  county,  where  debtor  and  creditor  re- 
sided, and  in  order  to  make  valid  sale  it 
must  appear  that  the  judgment  was  docketed 
In  Clarendon  county  and  execution  issued 
thereon,  and  having  been  so  charged,  the 
Jury  were  bound,  as  a  matter  of  law  and  of 
fact,  to  have  found  that  the  judgment  had 
never  been  docketed  or  filed  in  Clarendon 
county;  for  it  appears  from  the  recitals  in 
the  sheriff's  deeds  and  from  the  proof  that 
the  judgment  was  never  lodged  in  Clarendon 
county.  Nevertheless,  the  jury  disregarded 
the  law  so  charged,  and  their  verdict  shows 
that  it  is  bas^  upon  the  finding  of  the  valid- 
ity of  the  sale  under  the  Epps  judgment,  as 
there  is  no  proof  to  s\ipport  the  verdict  as 
to  the  title  acquired  by  actual  adverse  pos- 
session of  the  whole,  or  of  any  possession  of 
a  part  of  the  premises  under  a  deed  of  con- 
veyance, which  would  give  title  to  the  whole" 
—in  that  the  charge  to  the  jury,  as  recited  in 


the  motion  for  a  new  trial  was  the  law  of 
the  case,  by  which  the  jury  was  governed, 
even  though  the  law  as  so  declared  may  be 
erroneous,  and  the  jury  disregarded  such 
charge;  for  it  appears,  both  negatively  and 
affirmatively  from  the  deeds  of  Gamble,  act- 
ing sheriff,  and  dark,  sheriff,  and  from  the 
other  testimony,  that  the  judgment  recovered 
in  Williamsburg  county  was  never  lodged  or 
docketed  in  Clarendon  county,  and  under  the 
charge  as  delivered  by  the  court,  the  jury 
should  have  so  found,  and  the  jury  did  not 
so  find,  and  this  is  evidenced  from  the  fact 
that  in  order  to  find  a  verdict  for  the  entire 
premises,  the  jury  must  have  found  that  it 
was  a  valiA  deed,  for  there  is  no  evidence  to 
support  the  verdict  to  the  effect  that  title  was 
acquired  ^by  actual  adverse  possession  of  the 
whole  premises  or  of  any  possession  of  a  part 
of  the  premises  under  a  deed  of  conveyance 
which  would  give  title  to  the  whole;  and 
the  jury  were  charged  that  it  was  the  theory 
of  those  claiming  the  land  against  H.  A.  Ken- 
nedy that  their  title  came  through  David 
Epps,  under  the  sheriff's  deed,  and  that  ex- 
cluded the  idea  of  any  title  from  any  other 
source ;  and  it  was  error  on  the  part  of  the 
circuit  judge  to  let  the  verdict  stand,  as  it 
was  clearly  contrary  to  the  law  as  declared 
by  him. 

2.  The  presiding  judge  committed  error  in 
charging  the  jury  as  follows: 

"Suppose  that  the  sheriff's  sale  and  the 
deed  made  in  pursuance  of  that  sheriff's  sale 
was  a  nullity,  yet  the  deed  purports  to  desig- 
nate by  metes  and  bounds  a  tract  of  land 
and  purports  to  convey  that  land  to  Epps. 
That  becomes  a  description  of  the  land,  show- 
ing the  extent  of  Epps'  claim  under  the  deed, 
so  it  becomes  what  we  call  color  of  title,  and 
by  way  of  writing  that  shows  the  extent  of 
the  party's  claim  under  the  deed,  and  if  £}pps 
took  possession  of  that  200  acres  of  land  un- 
der that  deed  or  supposed  deed,  and  held  it 
continuously,  either  himself  or  by  somebody 
that  was  holding  it  under  him  and  in  pursu- 
ance of  some  arrangement  with  him,  if  he 
held  it  continuously  for  twenty  years  from 
the  date  of  that  sheriff's  deed,  March  3,  1870, 
that  would  be  sufficient  to  establish  in  Ejyps 
a  title  by  adverse  possession,  as  I  told  you  a 
while  ago.  As  the  law  now  Is,  10  years'  ad- 
verse possession  gives  title,  but  in  1870  when 
this  sale  was  alleged  to  have  been  made,  it 
required  20  years. 

'*If  it  appears  that  Epps  took  possession  of 
the  land  contained  in  that  deed  of  GjEunble, 
acting  as  sheriff,  and  held  it  continuously  for 
20  years,  that  would  give  title  in  him  to  all 
the  land  embraced  in  that  deed  now,  by  vir- 
tue of  tl^  sale,  and  by  virtue  of  the  bar  of 
the  statute  of  limitations;  so  if  he  had  held 
the  land  for  20  years  adversely  and  continu- 
ously, that  forbids  any  other  person  to  claim 
the  land  as  against  him.  If  he  had  title  by 
conveyance  from  the  sheriff  and  by  the  20 
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years'  adverse  possession  and  died,  and  that 
citle  descended  to  his  heirs,  then  the  convey- 
ance by  those  heirs  to  W.  W.  Kennedy  in 
1804  would  confer  upon  W.  W.  Kennedy  a 
good  title  to  the  land,  and  if  that  should  be 
your  conclusion,  then  the  plaintiff  must  re- 
cover, unless  there  is  something  else  to  show 
Uiat  she  has  been  ousted  of  her  right  to  re- 
cover. 

"Ton  will  ofbserve  then  that  the  20  years* 
possession  from  the  date  of  the  sheriff's  deed 
in  1870,  if  it  was  adverse,  whether  Epps  held 
it  himself  by  hostile  ];)ossession  or  permitted 
somebody  else  to  hold  it  by  some  arrange- 
ment under  him,  would  give  him  title.  Only 
adverse  holding  would  give  him  "title  by  ad- 
verse possession.  Under  the  statute,  peace- 
able possession,  whether  he  held  it  himself  or 
by  those  living  on  the  land  who  recognized 
his  right  superior  to  theirs,  peaceable  posses- 
sion of  the  land  20  years  would  presume  he 
held  it  because  of  a  grant  from  the  state,  ei- 
ther to  himself  or  to  somebody  else  and  the 
grant  came  to  him,  so  if  he  held  the  land  20 
years  either  peaceably  or  adversely,  continu- 
ously, openly,  and  notoriously,  and  exclusive- 
ly of  everybody  else's  rights,  even  though 
he  may  have  allowed  other  people  to  live 
there,  if  they  lived  .there  in  recognition  and 
in  subordination  of  his  rights,  then  that  es- 
tablishes in  Epps  the  title  which  this  plain- 
*tiff  relies  on,  and  that  title  passing  to  the 
plaintiff  and  her  children  by  inheritance 
would  inure  to  them  now  as  a  valid  title,  up- 
on which  they  would  *«  entitled  to  recover 
the  laud." 

There  was  error  in  this  charge,  so  given, 
in  that  there  was  no  pretense,  or  claim  on 
the  part  of  the  heirs  of  W.  W.  Kennedy  or 
proof  that  David  Epps  or  his  heirs  had  ever 
been  in  possession  of  the  land  in  question  or 
any  part  of  it  for  any  time  whatsoever,  or 
that  they  ever  claimed  any  part  of  it ;  on  the 
contrary,  the  contention  on  the  part  of  the 
heirs  of  W.  W.  Kennedy,  now  suing,  was 
that  W.  W.  Kennedy  was  in  possession  of 
the  land  in  1883,  claiming  it  as  his  own,  and 
the  claimants  based  their  claim  before  the 
Jury  upon  such  alleged  possession. 

There  was  error  further  in  making  refer- 
ence to  any  party  to  this  action  holding  land 
in  subordination  to  the  claim  of  David  Epps 
or  his  heirs,  in  that  there  was  no  such  claim 
put  forward  by  the  claimants  or  by  H.  A. 
Kennedy,  and  such  charge  so  given  as  afore- 
said, raised  an  issue  before  the  Jury  which, 
it  is  respectfully  submitted,  had  a  tendency 
to  confuse  them  and  suggest  that  the  land 
might  have  been  so  held,  and  to  the  preju- 
dice of  the  defendant,  H.  A  Kennedy;  and 
there  being  error  further  In  this  charge  be- 
cause it  appeared  affirmatively  thut  W.  W. 
Kennedy  did  not  enter  into  possession  of  the 
premises  in  question,  under  claim  of  title,  ex- 
clusive of  any  other  right,  founding  such 
daim  upon  a  written  instrument,  to  wit:  Of 
either  the  deeds  of  Gamble  or  Olark,  acting 
sheriff  and  sheriff,  re(^)ectivel7»  or  under  a 


deed  made  to  him  by  the  heirs  of  David 
Epps ;  but,  on  the  contrary,  he  claims  to  have 
gone  into  possession  in  1883  and  to  have  held 
the  land  independently  of  any  of  them;  and 
in  that  it  was  a  faulty  proposition  of  law  to 
charge  the  Jury  that  the  Code  of  Civil  Proce- 
dure contemplated  that  a  person  could  enter 
into  possession  under  an  invalid  deed  and  by 
occupying  a  part  of  the  premises,  draw  to 
such  part  the  possession  of  the  whole,  it  be- 
ing respectfully  submitted  that  the  law  does 
not  so  contemplate,  and  the  charge  is  con- 
trary to  a  proper  construction  of  the  statute. 

3.  There  was  error  on  the  part  of  the  cir- 
cuit Judge  in  charging  the  Jury  that  if  they 
found  a  verdict  against  H.  A.  Kennedy,  it 
should  be  for  the  land  in  dispute,  and  this 
was  several  times  done;  in  that  it  included 
the  idea  that  if  the  plaintiff  and  her  children 
recovered  at  all,  that  they  were  entitled  to 
the  entire  premises;  whereas,  while  claiming 
the  entire  premises,  and  while  claiming  un- 
der a  deed  and  also  by  alleged  possession,  if 
they  did  not  find  that  the  plaintiff  was  en- 
titled to  the  whole  by  virtue  of  a  deed  or  by 
possession  of  the  whole,  but  were  entitled  to 
a  part,  based  upon  actual  adverse  iiossession 
which  excluded  the  idea  of  holding  under  a 
deed,  then  they  would  have  been  entitled  on- 
ly to  so  much  as  had  been  actually  occupied 
by  W.  W.  Kennedy  and  no  more,  and  there 
was  error  in  not  so  instructing  the  Jury. 

4.  There  was  error  on  the  part  of  the  cir- 
cuit Judge  in  refusing  to  charge  the  third 
request  of  H.  A.  Kennedy,  which  was  as  fol- 
lows: "That  in  order  to  trace  the  title  claim- 
ed by  plaintiff,  through  the  sheriff  of  Claren- 
don district,  to  the  said  W.  W.  Kennedy,  the 
plaintiff  is  required  to  show  by  competent 
testimony  that  the  defendant  named  in  the 
alleged  execution  and  deed  of  sheriff,  one  J. 
M.  Kennedy,  was  at  the  time  of  the  alleged 
sale  the  owner  of  the  said  tract  of  land,  and 
having  failed  to  make  such  proof ,  the  plaintiff 
can  take  nothing  by  the  sheriff's  deed  to  Da- 
vid Epps" — ^in  that  it  contained  a  correct 
proposition  of  law,  and  should  have  <been  so 
charged;  and  further  in  saying  that  it  had 
not  for  the  last  expression  it  woul^  have  been 
charged,  which  was  virtually  charg^g  the 
request  to  the  effect  that  title  had  to  be  shown 
in  J.  M.  Kennedy,  and  having  practically  so 
held  by  refusing  the  request  in  its  entirety 
on  account  of  the  last  expression,  there  was 
error  for  the  reason  that  title  in  J.  M.  Ken- 
nedy had  not  been  proven,  either  by  posses- 
sion for  so  long  a  time  as  to  give  him  title, 
and  by  attempt  to  connect  him  with  any  grant 
by  any  conveyance  whatsoever  by  prescrip- 
tion or  by  adverse  possession. ' 

4.  There  was  error  on  the  paft  of  the  cir- 
cuit Judge  in  refusing  to  charge  the  fourth 
request,  which  was  as  follows:  ''That  if  the 
plaintiffs  have  failed  to  prove  that  the  said 
J.  M.  Kennedy  was  the  owner  of  the  land  in 
dispute  at  the  time  of  the  alleged  sale  by  the 
sheriff,  then  the  title  by  said  sheriff  to  thi 
said  David  Epps  conveyed  no  right  of  own- 
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ership  or  right  of  possession  of  the  said  tract 
of  land  to  the  said  David  Epps;  and  that 
under  snch  drcomstances  tiie  said  David 
Bppa  transmitted  to  his  heirs  at  law  no  right 
or  title  In  or  to  the  said  tract  of  land,  and  If 
they  thereafter  undertook  to  convey  the  said 
tract  of  land  to  the  said  W.  W., Kennedy, 
snch  conveyance,  operated  to  convey  to  the 
said  W.  W.  Kennedy  no  right,  title,  or  estate 
in  or  to  the  land  in  dispute" — ^In  that  It  was 
a  correct  proposition  of  law  and  should  have 
been  charged,  and  the  reasons  given  hy  the 
presiding  Judge  for  not  charging  it  because 
there  was  no  evidence  that  J.  M.  Kennedy 
had  any  title  to  the  land  which  David  E)pps 
could  acquire  iby  the  sheriff's  deed,  nor  was 
there  any  evidence  that  he  was  ever  in  pos- 
session of  the  land  or  any  part  of  It  at  all, 
and  no  such  claim  was  made  by  the  plaintiff 
and  her  children,  and  It  was  error  to  so  hold. 

5.  There  was  error  on  the  part  of  the  pre- 
siding judge  in  refusing  to  charge  the  de- 
fendant's sixth  request,  which  was  as  fol- 
lows: "That  if  the  Jury  find  that  the  said 
H.  A.  Kennedy  for  10  years  antecedent  to  the 
commencement  of  this  action  was,  and  had 
been  holding  the  said  premises  as  his  own, 
adversely  to  the  dalm  set  up  by  the  plaintiff 
and  those  under  whom  she  claims,  then  as 
against  them  under  the  law  said  H.  A.  Ken- 
nedy has  acquired  title  to  the  land  in  dispute 
and  which  plaintiff  cannot  now  disturb"— In 
that  it  contained  a  correct  proposition  of  law 
and  should  have  been  so  charged,  and  the 
reasons  given  by  the  presiding  Judge  in  re- 
fusing to  charge  it  and  particularly  in  hold- 
ing that  he  must  show  an  ouster  or  turning 
out  of  everybody  else's  right,  title,  and  inter- 
est in  the  land ;  he  being  in  thei  undisputed 
possession  if  he  had  held  it  as  his  own  ad- 
versely against  W.  W.  Kennedy  for  the  re- 
quired period,  that  was  sufficient,  as  no  one 
else  was  making  any  claim  for  the  land  ex- 
cept the  heirs  of  W.  W.  Kennedy,  and  they 
had  to  show  a  better  title  before  they  could 
disttu-b  H.  A.  Kennedy  in  his  possession. 

6.  Because  there  was  error  In  the  refusal 
of  the  presiding  Judge  to  charge  the  9th  re- 
quest of  this  defendant,  which  was  as  fol- 
lows: "As  a  circumstance  in  favor  of  the 
defendant  H.  A.  Kennedy's  claim,  the  Jury 
may  take  into  consideration  the  fact,  if  so 
proved,  of  the  payment  by  the  said  H.  A. 
Kennedy  of  taxes  on  the  disputed  premises, 
and  also  the  further  fact,  if  such  be  the  case, 
that  no  proof  has  been  made  that  during  his 
lifetime  any  taxes  were  paid  by  the  said  W. 
W.  Kennedy  on  said  premises" — as  it  con- 
tained a  correct  proposition  of  law  and  should 
have  been  so  charged,  and  there  was  error  in 
holding  that  there  was  a  charge  on  the  facts. 

7.  There  was  error  on  the  part  of  the  pre- 
siding Judge  in  not  charging  the  defendant's 
tenth  request,  which  was  as  follows;  "If 
W.  W.  Kennedy's  claim  to  the  land  was  not 
founded  upon  a  written  Instrument,  Judgment, 
or  decree,  the  parties  now  claiming  the  land 
could  recover  only  so  much  of  the  land  as 


was  actually  occupied,  and  no  other;  and  In 
order  to  so  recover,  it  must  appear  that  W. 
W.  Kennedy  had  been  in  the  actual,  contin- 
ual occupation,  under  claim  of  title,  exclusive 
of  any  other  right,  for  a  period  of  10  years; 
and  the  Jury  would  have  to  locate  the  land, 
if  they  so  found" — in  that  It  was  a  correct 
proposition  of  law  and  should  have  been 
charged  as  requested,  and  in  referring  there- 
to, his  honor  committed  further  error  in  hold- 
ing that  if  W.  W.  Kennedy  claimed  all  the 
land  named  in  any  one  of  the  deeds,  even 
though  it  might  not  have  been  a  valid  deed, 
yet  showing  the  extent  of  his  claim  as  color 
of  title,  and  if  he  claimed  all  of  the  land  and 
showed  possession  of  any  particular  part  of 
it,  any  foot  of  It,  under  the  law  was  posses- 
sion of  all  that  was  included  in  the  bound- 
aries named  in  the  deed,  in  that  there  was 
no  evidence  that  W.  W.  Kennedy  made  any 
such  claim  under  any  of  the  deeds  put  in  evi- 
dence, or  that  he  went  into  possession  under 
any  such  deed  or  founded  his  claim  to  pos- 
session or  claimed  thereunder,  and  it  was  er- 
ror to  Instruct  the  Jury  that  possession  of  a 
part  under  a  claim  made  under  an  invalid 
deed  would  give  possession  of  the  whole,  as 
a  person  can  take  no  rights  whatsoever  un- 
der an  invalid  deed. 

8.  There  was  error  on  the  part  of  the  pre- 
siding Judge  in  not  charging  the  request  to 
charge,  which  is  as  follows:  "There  is  no 
execution  and  no  transcript  of  execution  as  a 
part  of  the  record  from  Williamsburg  coun- 
ty, and  hence  there  is  no  evidence  of  a  levy 
and  a  failure  to  show  the  levy,  or  the  seardi 
for  the  execution  and  its  laws,  renders  the 
sale  under  the  sheriff's  deed  void" — as  the 
same  contained  a  correct  proposition  of  law, 
and  it  should  have  been  so  charged,  and  was 
in  accordance  with  the  undisputed  facts,  and 
it  was  the  duty  of  the  court  to  have  inspect- 
ed the  records  and  to  have  instructed  the 
Jury  that  there  was  an  absence  from  the  rec- 
ords of  any  execution  or  any  reference  to  it 
which  purported  to  be  a  copy  or  transcript 
of  it;  that  there  was  an  absence  of  any  evi- 
dence of  levy  and  there  could  not  have  been 
any  proof  lawfully  made  until  there  had 
been  proven  a  search  for  the  execution  and 
inability  to  find  it,  and  this  was  not  done^ 
and,  as  a  matter  of  law,  was  the  province 
and  duty  of  the  presiding  Judge  to  have  con- 
strued the  records  of  the  Judgment  sent  from 
Williamsburg,  and  not  to  have  left  anything 
to  the  Jury  to  have  found  in  reference  there- 
to, save  under  his  instructions. 

9.  Because  the  presiding  Judge  erred  fur- 
ther in  charging  as  follows:  "As  a  matter 
of  course,  if  there  was  an  agreement,  if  W. 
W.  Kennedy  had  title  to  this  land,  either  be- 
cause he  took  possession  in  1883,  as  plaintiff 
claims,  and  held  It  continuously  from  that 
time  under  some  arrangement  by  which  he 
was  to  redeem  It  from  the  Eppses,  or  because 
of  his  claiming  it  by  adverse  possession,  or 
else  because  of  his  deed  In  1894,  from  the 
Epps  heirs  if  he  had  title  to  the  land   *    •   * 
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and  H.  A.  Kennefly  held  the  land  In  pnrsn- 
ance  of  such  agreement,  that  would  he  hold- 
ing It  In  subordination  to  W.  W.  Kennedy's 
title^' — in  that  it  was  a  charge  upon  the  facts 
in  reference  to  the  possession  of  W.  W.  Ken- 
nedy in  1883,  in  the  manner  above  set  forth. 

10.  There  was  error  on  the  part  of  the 
circuit  Judge  in  charging  the  Jury  as  follows: 
Referring  to  the  claim  of  H.  A.  Kennedy  and 
stating  that  if  he  claimed  the  land  as  his  by 
right  of  possession,  he  must  show  a  definite 
time  at  which  he  began  to  hold  the  land  ex- 
clusive of  everybody  else,  and  that  he  had 
held  it  continuously  from  that  time  until  the 
commencement  of  the  action,  or  until  a  suf- 
ficient time  to  ripen  into  a  title  in  himself — 
In  that  if  it  appeared  that  he  held  the  land 
exclusively  and  adversely  as  against  W.  W. 
Kennedy  for  the  requisite  period,  that  would 
give  him  title  as  against  the  present  claim- 
ants. 

The  court  in  response  to  defendant's  fourth 
request  to  charge  stated  that  it  was  denied 
because  the  proposition  excluded  the  idea 
that  DaTld  Epps  may  have  acquired  title  to 
the  land  either  by  the  sheriff's  deed,  or,  if 
that  was  a  nullity,  then  by  possession  of  the 
land  for  20  years  or  more,  and  excluding 
that  idea,  was  not  a  sound  proposition. 

Purdy  &  O'Bryan,  for  appellant  J.  H. 
Lesesne,  for  respondent 

6ART,  A.  J.  This  action  was  commenced, 
on  the day  of 1908,  for  the  pur- 
pose at  having  the  lands  described  in  the 
complaint  sold,  to  aid  in  the  support  and  edu- 
cation of  the  defendants,  Mary  L.,  Samuel 
M.,  Flora  J.,  and  Robert  Clarence  Kennedy, 
Infant  children  of  the  plaintiff,  and  her  late 
husband,  W.  W.  Kennedy,  who  died  on  the 
12th  of  June,  1905.  The  defendant  H.  A. 
Kennedy,  a  brother  of  W.  W.  Kennedy,  filed 
an  answer  denying  that  the  plaintiff  and  her 
children  were  the  owners  of  the  premises, 
and  set  up  the  defenses  that  he  had  been  in 
possession  of  the  land  for  10  years,  holding 
it  adversely,  and  that  he  had  been  in  the  un- 
obstructed possession  thereof,  before  the  com- 
mencement of  the  action,  for  20  years,  hold- 
ing it  as  his  own. 

The  Jury  rendered  a  verdict  in  favor  of 
the  plaintiff  and  her  children  for  the  land  in 
dispute. 

The  defendant  H.  A.  Kennedy  made  a  mo- 
tion for  a  new  trial,  which  was  refused,  and 
he  appealed  upon  exceptions,  which  will  be 
reported.    We  proceed  to  consider  them. 

First  exception: 

The  plaintiff  introduced:  (1)  Deed  from 
P.  D.  Epps,  D.  J.  Epps,  and  M.  E.  Epps, 
heirs  at  law  of  David  Epps,  to  W.  W.  Ken- 
nedy, dated  the  19th  of  October,  1894,  convey- 
ing the  land  in  dispute ;  (2)  deed  from  James 
If.  Gamble,  coroner  of  Clarendon  county, 
acting  sheriff,  to  David  Epps,  dated  7th  of 
March,  1870,  conveying  the  same  land,  in 
which  deed  the  following  recital  appears: 
**Whereas»  by  virtue  of  a  writ  of  fieri  facias, 


issued  out  of  the  court  of  common  pleas  for 
the  county  of  Williamsburg,  tested  the  16th 
of  November,  1867,  and  returnable  according 
to  law,  to  me  directed  and  lodged  in  my  of- 
fice, on  the  26th  of  January,  1870,  conunand- 
ing  me,  the  goods,  chattels,  houses,  lands,  and 
other  hereditaments  and  real  estates  of  Jno. 

M.  Kennedy,  to  levy  the  sum  of ,  which 

David  Epps,  by  the  Judgment  of  the  said 
court  at  Williamsburg  courthouse,  lately  re- 
covered against  the  said  Jno.  M.  Kennedy 
— I  have  levied  upon  a  certain  tract  of 
land,  in  the  county  of  Clarendon  aforesaid  ;** 
(S)  deed  from  William  J.  Clark,  sheriff  of 
Clarendon  county,  confirming  the  deed  of 
James  M.  Gamble,  coroner  (acting  sherifiQ,  to 
David  Epps,  dated  27th  of  March,  1871,  con- 
veying the  same  land,  and  containing  the 
same  recital ;  <4)  certified  copy  of  Judgment 
roll,  in  the  clerk's  ofilce  of  Williamsburg 
county,  showing  Judgment  recovered  in  1867, 
by  David  Epps  against  Jno.  M.  Kennedy,  to 
which  reference  was  made  in  said  deeds. 

Before  the  plaintiff  introduced  in  evidence 
the  Judgment  roll  from  Williamsburg  county, 
the  clerk  of  the  court  aud  the  sheriff  of 
Clarendon  county  testified  that  there  was  no 
record  of  the  execution  under  which  the 
land  was  sold  to  be  found  in  Clarendon,  in 
their  respective  offices;  that  many  of  the 
books  of  record  of  the  clerk's  office,  and  the 
sheriff's  office,  were  lost  or  destroyed  about 
the  time  said  property  was  sold  under  exe- 
cution, in  1870  and  1871;  the  Republican 
Party  being  in  power  at  that  time.  The  sher- 
iff testified  that  the  execution  book  in  his 
office,  covering  that  period  was  missing,  and 
that  an  execution  coming  from  Williamsburg 
county  to  that  office  would  properly  be  en- 
tered in  the  execution  book ;  that  there  was 
no  evidence  of  the  sale  by  the  sheriff  in  the 
salebook  from  May,  1870,  to  October,  1878. 
A.  L.  Barron,  clerk  of  the  court  testified  as 
follows,  upon  cross-examination:  "Q.  Yoa 
have  an  index  to  the  abstracts?  A.  Yes,  sir. 
Q.  And  the  rolls?  A.  Yes,  sir.  Q.  Those  old 
indexes  are  there,  are  they  not?  A.  Yes,  air. 
Q.  Covering  this  period.we  are  talking  about? 
A.  Yes,  sir.  Q.  Going  from  that  period,  say 
1865  and  1866,  and  coming  to  1872,  on  those 
Indexes,  or  directing  the  course  of  Judgments, 
did  you  find  any  entry  whatsoever  of  any 
Judgment  of  Epps  against  Kennedy?  A.  No, 
sir.  Q.  I  have  reference  to  Judgment  which 
was  referred  to  in  the  sheriflTs  deed?  A.  No, 
sir ;  I  did  not  Q.  Did  you  find  the  evidence 
of  entry  of  any  such  Judgment  on  the  ab- 
stract of  Judgments?    A.  No,  sir." 

There  was  testimony  tending  to  prove  that 
W.  W.  Kennedy  (who  was  a  son  of  said  Jno. 
M.  Kennedy)  went  into  possession  of  the  land 
in  1883,  and  held  it  continuously  and  ad- 
versely from  that  time  until  his  death  on  the 
12th  of  June,  1905.  His  honor,  the  presiding 
Judge,  charged  that  all  proceedings  must  be 
presumed  to  be  regular ;  and  the  appellant's 
attorneys  in  their  argument  say  that  ther« 
can  be  no  fault  found  with  this  proposition. 
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It  is  especially  applicable  to  this  case,  as  W. 
W.  Kennedy  claimed  tlie  land  for  more  than 
20  yeara  Ck)rt)€tt  v.  Fogle.  72  S.  C.  312,  51 
S.  B.  884;  Smith  v.  Libby,  MSS.  Dec  2 
Rice's  Dig.  328,  xdted  in  Sheriff  v.  Welbom, 
14  S.  G.  480. 

The  entering  of  the  judgment  in  the  book 
of  ••abstract  of  Judgments"  was  not  a  pre- 
requisite to  a  valid  sale,  as  a  failure  in  this 
respect  is  a  mere  Irregularity,  of  which  no 
one  but  the  defendant  In  the  action,  in  which 
the  Judgment  was  recovered,  has  the  right  to 
take  advantage.  Mason  v.  Killough  Music 
Co.,  45  S.  G.  11,  22  S.  E.  755. 

There  was  testimony  tending  to  show 
that  H.  A.  Kennedy  was  in  privity  with 
W.  W.  Kennedy,  and  those  under  whom  he 
claimed;  the  plaintiff  having  testified  that 
H.  A.  Kennedy  cultivated  a  portion  of  the 
land,  for  the  support  of  his  father  and 
mother,  by  permission  of  W.  W.  Kennedy. 
The  general  rule  is  that  recitals  in  a  sher- 
iff's deed,  to  the  effect  that  an  execution 
was  Issued,  and  that  a  levy  was  made 
thereunder,  are  not  evidence  of  the  facts 
so  recited.  Sheriff  v.  Welborn,  14  S.  G. 
480.  But  where  there  is  privity  between 
the  parties,  the  recitals  are  admissible  for 
the  purpose  of  proving  such  facts.  Brown 
T.  Moore,  26  S.  G.  160,  2  S.  B.  9.  There- 
tore  the  recitals  In  the  foregoing  deeds  were 
evidence  of  the  facts  therein  stated. 

Furthermore,  the  provisions  of  the  Gode 
which  was  adopted  on  the  1st  of  March, 
1870,  were  inapplicable  to  this  case,  as  one 
of  the  deeds  shows  that  the  execution  was 
lodged  in  the  sheriff's  office  on  the  21st  of 
January,  1870,  and  the  other,  that  it  was 
lodged  on  the  26th  of  January,  1870,  which 
was  a  coihpllance  with  the  requirements 
of  the  law  at  that  time.  Acts  of  1791  (7  St 
at  Large,  p.  262,  §  5)  and  1799  (7  St  at  Large, 
p.  294,  §  4);  Harrison  v.  Maxwell,  2  Nott 
&  McG.  347,  10  Am.  Dec  611;  Hollo  way 
T.  Birtwhistle,  2  Nott  &  McG.  350  (note); 
Woodward  v.  Hill,  3  McGord.  241;  Walton 
V.  Dlckerson,  4  Rich.  Law,  568;  Warren  v. 
Jones,  9  S.  G.  288;  Harrison  v.  Mfg.  Go., 
10  S.  G.  278. 

It  cannot  be  successfully  contended  that 
the  Jury  disregarded  the  charge  of  his  hon- 
or, the  presiding  Judge,  when,  as  In  this 
ease,  the  testimony  was  susc^tible  of  more 
than  one  inference.  This  exception  is  over- 
ruled. 

Second,  third,  and  seventh  exceptions: 

The  practical  question  presented  by  these 
exceptions  Is,  whether  there  was  error  on 
the  part  of  the  presiding  Judge,  "to  Instruct 
the  Jury  that  possession  of  a  part  under  a 
elaim,  made  under  an  invalid  deed,  would 
^ve  possession  of  the  whole.*'  In  ruling 
upon  the  request  set  out  in  the  seventh 
exception,  the  presiding  Judge  said:  ••That 
It  is  a  correct  statement  of  the  law  based 
upon  a  claim,  where  there  is  no  writing 
allowing  the  extent  of  the  claim,  but  as  I 


have  charged  you,  if  W.  W.  Kennedy  claimed 
all  the  land  named  in  any  one  of  those  deeds, 
even  though  the  deed  may  not  have  been 
a  valid  deed,  yet  showing  the  extent  of  his 
claim  as  color  of  title,  and  if  he  claims  all 
of  the  land  and  showed  possession  of  any 
particular  part  of  it,  any  foot  of  it,  that 
under  the  law  was  possession  of  all  that 
was  Included  in  the  boundaries  named  In 
the  deed,  and  I  so  charge  you.'' 

Section  102  of  the  Code  is  as  follows: 
"Whenever  it  shall  appear  that  the  occupant 
or  those  under  whom  he  claims,  entered 
Into  possession  of  the  premises,  under  claim 
of  title,  founding  such  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the 
premises  in  question,  and  that  there  has 
been  a  continued  occupation  and  possession 
of  the  premises,  included  in  such  instrument, 
or  of  some  part  of  such  premises,  under 
such  claim  for  ten  years,  the  premises  so 
included,  shall  be  deemed  to  have  been  held 
adversely."  The  words  ''as  being  a  convey- 
ance of  the  premises,**  show  that  the  ex- 
tent of  the  occupant's  claim,  founded  on  an 
instrument  of  writing,  is  not  dependent  up- 
on the  validity  of  such  instrument;  other- 
wise there  would  have  been  no  necessity  for 
this  section  of  the  Code.  There  is  a  ma- 
terial difference  between  proving  a  deed, 
as  a  part  of  a  chain  of  title,  and  introducing 
a  paper  to  show  the  extent  of  a  party's 
possession.  Allen  v.  Johnson,  2  McMul.  495. 
The  ruling  of  the  presiding  Judge  is  fully 
sustained  by  Wood  on  Limitation  of  Actions, 
page  529  et  seq.  These  exceptions  are  over- 
ruled. 

Fourth,  fourth  (No.  2),  fifth,  sixth,  and 
eighth  exceptions: 

There  are  two  exceptions  numbered  •*4"; 
we  have  therefore  marked  one  of  them 
•'No.  2."  The  reasons  assigned  by  the  pre- 
siding Judge,  in  ruling  upon  the  requests 
mentioned  in  said  exceptions,  are  satisfac- 
tory to  this  court,  and  show  that  they  can- 
not be  sustained. 

There  is  another  reason  why  the  request 
mentioned  In  the  sixth  exception  was  ob- 
jectionable: Rule  77  of  the  circuit  court 
is  as  follows:  ''The  point  that  there  is  no 
evidence  to  support  an  alleged  cause  of  ac- 
tion shall  be  first  made  by  a  motion  for 
nonsuit,  or  a  motion  to  direct  the  verdict." 
The  point  that  **no  proof  has  been  made  that 
during  his  lifetime  any  taxes  were  paid 
by  the  said  W.  W.  Kennedy  on  the  prem- 
ises,*' should  have  been  made  by  motion 
for  nonsuit,  or  the  direction  of  a  verdict 

Ninth  exception: 

As  hereinbefore  stated,  Mrs.  Kennedy,  the 
plaintiff,  testified  that  H.  A.  Kennedy  cul- 
tivated the  land  by  permission  of  W.  W. 
Kennedy.  If  so,  this  testimony  tended  to 
show  that  H.  A.  Kennedy  held  in  subordi- 
nation to  the  title  of  W.  W.  Kennedy;  and 
we  fail  to  see  wherein  the  charge  was  prej* 
udldal  to  the  rights  of  the  appellant 
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Eleyenth  exception: 

The  appellant's  attorneys,  Id  their  argu- 
ment, state  that  their  remarks  with  refer- 
ence to  the  fifth  exception  are  applicable  to 
the  question  presented  by  this  exception.  We 
do  not  deem  it  n'ecessary  to  assign  other 
reasons  than  those  mentioned  in  disposing 
of  the  fifth  exception.  It  is  the  judgment 
of  this  court  that  the  Judgment  of  the  cir- 
cuit court  be  afiirmed. 


(S6  S.  C.  6M) 

TUCKER  ▼.  6AINE9. 

(Supreme  Court  of  South  Carolina.     Aug.  2, 

1910.) 

1.  CoiVTBACTS  (I  346*)— Acnoxf— Variance. 

Where  plaintiff  sued  on  a  writing  received 
from  defendant,  and  alleged  a  contract  existing 
between  him  and  defendant,  he  could  not  re- 
cover on  the  theory  that  the  contract  was  one 
made  by  plaintiff  with  a  third  person  for  plain- 
tiff's benefit 

[E)d.  Note.— For  other  cases,  see  Contracts, 
Gent.  Dig.  U  171»-1763 ;    Dec.  Dig.  |  346.*] 

2.   CONTBA0TB({   187*)— CONSTBUCTIOW— RiOHT 

TO  Sub. 

Defendant  wrote  plaintiff,  "I  have  a^preed 
to  take  up"  B.'s  papers  "due  yon  when  he  moves 
or  when  ne  gathers  his  crop  with  you."  Hetd, 
that  such  instrument  imported  an  agreement 
with  B.,  and  did  not  confer  on  plaintiff  a  right 
of  action  against  defendant,  except  on  proof 
that  it  was  made  for  plaintiff's  benefit,  io 
which  event  plaintiff  would  be  bound  by  all  the 
terms  of  the  agreement  between  defendant 
and  B. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  79S-807 ;   Dec.  Dig.  §  187.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County. 

Action  by  J.  B.  Tucker  against  R.  G. 
Gaines.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afilrmed. 

Bonham,  Watkins  &  Allen,  for  appellant 
J.  P.  Carey,  for  respondent 

HYDRICK,  J.  In  1906,  L.  H.  Brownlee, 
while  a  tenant  on  plaintiffs  plantation,  be- 
came indebted  to  him  in  the  sum  of  $205  for 
a  mule,  for  which  plaintiff  held  his  note  and 
a  mortgage  on  the  mule.  He  was  also  in 
debt  to  plaintiff  for  advances  made  during 
the  year,  to  secure  which  plaintiff  held  liens 
on  his  crop  and  a  mortgage  on  his  cow.  On 
settlement,  it  was  found  he  owed  plaintiff 
$366.48.  Brownlee  having  agreed  with  de- 
fendant to  move  to  his  place,  defendant 
wrote  plaintiff,  on  Not.  14,  1906,  as  follows: 
"Dear  Sir:  I  have  agreed  to  take  up  one 
L.  H.  Brownlee'8  papers  dne  you  when  ha 
moves  or  when  he  gathers  his  crop  with  you. 
You  can  come  up  and  transfer  me  your  pa- 
pers. Trust  this  will  be  satisfactory." 
Brownlee  moved  to  defendant's  place,  carry- 
ing with  him  the  mule  and  cow  and,  per- 
haps, some  of  his  crop.  On  December  22, 
1906,  plaintiff  tendered  to  defendant  Brown- 
lee's  papers,  duly  assigned  to  defendant,  and 


demanded  payment  of  the  amount  &ae  there- 
on. Defendant  refused,  stating  that  he  had 
agreed  with  Brownlee  to  take  up  only  the 
mule  debt,  and  this  he  offered  to  do.  Plain- 
tiff then  brought  this  actloil,  alleging  a  con- 
tract between  himself  and  defendant  where- 
by defendant  agreed  to  pay  Brownlee's  In- 
debtedness to  him.  The  judgment  below  was 
for  defendant. 

As  the  action  was  brought  on  an  alleged 
contract  between  plaintiff  and  defendant, 
plaintiff  cannot  recover  upon  the  theory  that 
a  contract  was  made  by  defendant  with 
Brownlee  for  his  benefit,  because  that  to  not 
the  contract  sued  on.  And,  moreover,  tn 
that  view  of  the  case,  It  would  be  necessary 
for  plaintiff  to  prove  such  a  contract,  and  ha 
would  be  bound  by  all  Its  terms.  There  la 
no  testimony,  outside  of  defendant's  letter, 
tending  to  show  that  he  agreed  with  Brown- 
lee to  do  more  than  take  up  the  mule  debt, 
and  it  is  admitted  that  he  offered  to  do  that 
Therefore  it  to  necessary  to  consider  only 
whether  the  letter  evidences  a  contract  be- 
tween plaintiff  and  defendant 

We  think  the  proper  construction  of  the 
letter  is  that  It  merely  informed  plaintiff 
that  defendant  had  agreed  to  take  up  Brown- 
lee's papers.  The  words,  "I  have  agreed,** 
clearly  refer  to  an  agreement  already  made, 
but  not  with  plaintiff,  for  it  was  admitted 
that  there  had  been  no  prior  agreement  or 
negotiation  between  plaintiff  and  defendant; 
and  the  only  agreement  of  which  there  was 
any  testimony  was  the  one  with  Brownlee. 
Clearly,  therefore,  that  was  the  agreement 
to  which  the  defendant's  letter  had  refer- 
ence. It  was  therefore  not  an  agreement 
with  plaintiff,  and  affords  him  no  cause  of 
action,  unless,  as  we  have  said,  he  can  show 
that  it  was  made  for  his  benefit;  and,  in 
that  event,  he  would  be  bound  by  all  the 
terms  of  the  agreement  between  defendant 
and  Brownlee. 

Judgment  affirmed. 

(86  &  C.  410) 

MURPHY  V.  ATLANTA  &  a  A.  L.  RY.  CO. 

(Supreme  Court  of  South  Carolina.     July  21. 

1910.) 

1.  Mastkb   ard    Sbbvant   (I   286*)— Action 

FOR     iNJUBIES-^UBSnOIT    VOB    JUBT— NSO* 
XJOENCB  OF  MASTSB. 

In  an  action  for  injury  to  a  railroad  yard 
switchman,  negligence  as  to  an  alleged  defect 
in  coupling  apparatus  on  can  held  for  the  jury 
under  the  evidence,  which  was  circumstantial. 

[EU.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1020;   Dec  Dig.  |  286.*] 

2.  Master  and  Servant  (S  288*)— Action  fob 
Injuries  —  Questions  fob  Jubt  —  Assuicp- 
TioN  OF  Risks. 

In  an  action  for  injury  to  a  railroad  yard 
switdiman,  his  assumption  of  the  risks  that 
caused  his  injury  hM  for  the  jury,  under  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1068-1088;  Dec  Dig.  % 
288.*] 
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a.  Tbial  (I  142*)— Questions  fob  Jubt. 

Where  teatimony  is  susceptible  of  more 
than  one  inference  as  to  a  particular  issue,  it 
presents  a  question  for  the  jury. 

[Ed.  Note.~For  other  cases,  see  Trial,  Gent. 
Dig.  §  837;   Dec.  Dig.  {  142.*] 


4.  Master  awd  Sbbvant  (§  287*)--Ac3Tioif  fob 
Ikjubies  —  QuEsnons  fob  jubt  — Neoij- 
GENCE  OF  Fellow  Sebvant. 

In  an  action  for  injury  to  a  railroad  yard 

switdiman,  whether  his   injury  resulted   from 

the  negligence  of  a  fellow  servant  held  for  the 

jury,  under  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Gent.  Dig.  §{  1051-1067 ;   Dec.  Dig.  { 

287.*] 

Appeal  from  Oomnxm  Fleas  Circuit  Court 
of  Greenville  County ;  Jo!m  S.  Wilson,  Judge. 

Action  by  Moore  Murpby  against  the  At- 
lanta &  Charlotte  Air  Line  Railway  Com- 
pany for  personal  injury.  Plaintiff  was  non- 
suited, and  he  appeals.    Reversed. 

McCullough  &  Blythe,  for  appellant  Coth- 
ran.  Dean  &  Cothran,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  of  nonsuit 

The  allegations  of  the  complaint,  material 
to  the  questions  raised  by  the  exceptions, 
are  as  follows:  'That  on  April  24,  1908, 
plaintifT  was  employed  as  yard  switchman  in 
defendant's  yards  at  Greenville,  S.  C,  and 
had  been  employed  in  such  capacity  for 
about  tliree  years.  That  on  said  date  plain- 
tiff was  ordered  by  his  superior  officer  to 
assist  in  shifting  certain  cars,  consisting  of 
five  box  cars  in  the  yards  of  defendant  at 
Greenville,  S.  C,  for  the  purpose  of  placing 
two  of  said  cars  next  to  the  engine  upon 
the  'bad  order*  track  for  certain  repairs. 
That  in  order  to  accomplish  this,  three  of 
said  cars  had  to  be  moved  further  up  track 
No.  6,  upon  which  track  sold  engine  and  cars 
were  then  being  operated.  That  In  order  to 
move  the  said  cars,  defendant,  its  agents 
and  servants  required  on  this  occasion  the 
said  cars  to  be  'kicked* ;  that  is,  to  be  badced 
at  a  high  mte  of  speed  for  the  purpose  of 
imimrting  to  the  three  cars  to  be  'kicked'  a 
sufficient  momentum  to  carry  them  to  the 
desired  point  and  at  the  proper  time  it  was 
expected  that  they  should  be  cut  loose. 
Tbat  plaintiff  was  on  the  car  farthest  from 
the  engine;  ready  to  put  on  brakes  at  the 
proper  time,  to  stop  the  cars  when  'kicked,' 
as  he  was  ordered  and  directed  to  do^  when 
suddenly,  without  any  notice  of  warning  to 
him,  and  while  the  three  cars  were  still 
attached  to  the  engine  and  other  cars,  the 
said  engine  suddenly  stopped,  and  plaintiff 
was  violently  thrown  from  said  car  to  the 
ground  between  the  rails,  and  aald  cars  ran 
over  his  body.  That  plaintiff's  injuries  were 
due  to  the  negligence  of  defendant,  its  serv- 
ants and  agents,  in  requiring  said  cars  to  be 
shifted  in  this  manner;  in  stopping  said  en- 
gine in  SDch  a  sudden  manner,  while  the 
three  cars  to  be  shifted  were  still  attadied 


thereto,  and  in  not  cutting  them  loose,  so 
that  they  might  continue  south,  <tf  their  own 
momentum;  by  furnishing  a  defective  coup- 
ler on  the  car  attached  to  the  engine,  and 
from  which  the  three  oars  to  be  shifted  were 
to  be  cut  loose;  in  not  properly  inspecting 
said  appliances,  so  as  to  see  that  they  were 
sufficient  and  adequate  for  the  purpose  in- 
tended, and  In  not  providing  plaintiff  a  safe 
place  to  do  the  work  required  of  him,  and 
appliances  sufficient  to  do  said  work;  all 
of  which  contributed  to  his  injury  as  the 
proximate  cause  thereof.** 

The  defendant  denied  the  allegations  of 
negligence  and  set  up  the  defense  of  assump- 
tkm  of  risk. 

At  the  close  of  the  plaintifTs  testimony, 
the  defendant  made  a  motion  for  a  nonsuit 
on  the  following  grounds:  **!.  That  the 
plaintiff's  injuries  were  due  to  the  risks  of 
his  employment,  which  he  had  assumed.  Z 
That  plaintiff's  injuries  were  due  to  the 
risks  of  the  peculiar  service  In  which  he  was 
engaged  at  the  time,  the  danger  of  which 
he  well  knew;  3.  That  plaintiff's  injuries 
were  due  to  the  negligence  'of  a  fellow  serv- 
ant 4.  That  there  is  no  testimony  tending 
to  show  actionable  negligence  on  the  part  of 
the  defendant  In  the  matter  of  the  alleged 
defect  to  coupling  apparatus."  The  motion 
was  sustained,  and  the  nonsuit  granted  on 
said  grounds;  thereupon  tJie  plaintiff  ap- 
pealed. 

The  first  question  that  will  be  considered 
is  whether  there  was  any  testimony  tending 
to  show  negligence  on  the  part  of  the  de- 
fendant 

The  plaintiff  testified  as  follows:  "When 
you  talk  about  'kicking'  cars,  what  do  you 
mean?  Tou  give  a  kick  signal  to  the  en- 
gineer, and  he  do^  the  rest  What  does  he 
do,  stop  his  engine?  No,  sir;  he  runs  his 
engine.  He  runs  it  slow,  or  how?.  He  runs 
it  fast  What  did  you  mean  when  the  sig- 
nal is  given  to  kick  cars,  what  does  the  en- 
gine do?  He  comes  ahead  with  a  fast  rate 
of  speed,  and  when  it  goes  far  enough,  they 
give  a  cut-down  signal,  and  the  engine  stops 
then.  Suddenly?  As  quick  as  he  can.  Then 
what  is  done  after  the  engine  stops?  He 
backs  back.  What  is  done  with  the  oars? 
The  cars  go  on  up^  after  they  are  cut  off. 
What  other  way  Is  there  to  get  cars  upon 
that  track?  Take  and  shove  them  up  in 
there,  and  cut  them  off  and  put  the  brakes 
on,  and  back  in  and  bade  out  Tou  can 
shove  them  in  how?  Without  kidding  them. 
That  is  without  going  so  fast?  Yes,  sir.  On 
this  occasl<m,  what  did  the  conductor  do? 
He  said  he  was  going  to  kick  three  cars  in 
on  No.  6  track,  and  he  told  me  to  ride  them 
in  there,  and  not  to  let  them  hit  the  other 
cars.  What  rate  of  speed  did  the  cars  at- 
tain when  he  kicked  them?  Twelve  or  fif- 
teen miles  an  hour.  While  the  cars  were 
going  that  way,  what  did  the  conductor  do? 
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He  gave  the  ecgliieer  a  cat-down  crignal. 
Did  yon  see  him  give  the  cut-down  signal  to 
the  engineer?  Tea,  sir.  What  was  the  en- 
gineer supposed  to  do  when  he  received  that 
signal?  He  was  supposed  to  stop  his  engine 
as  quick  as  be  could.  And  what  did  the 
engineer  do?  He  stopped  his  engine  as  quick 
as  he  could,  and  they  failed  to  cut  the  oars 
off,  and  I  was  Jerked  off  of  the  car.  Cross- 
examination:  You  were  relying  upon  the 
brakeman— what  was  his  name?  Hayes. 
You  were  relying  upon  him,  to  cut  the  cars 
<^,  so  that  there  would  be  no  sudden  stop- 
ping of  the  cars?  I  knew  if  he  cut  them  oSt, 
there  would  be  no  sudden  stopping.  You 
were  sitting  there,  or  standing  there,  In  the 
position  that  you  have  described  to  the  Jury, 
relying  upon  this  brakeman  to  cut  off  the 
cars,  so  there  would  be  no  abrupt  stopping 
of  them?  Yes,  sir.  And  your  opinion  is  that 
his  failing  to  do  that  caused  the  car  you 
were  on  to  stop  suddenly?  No,  sir;  the  en- 
gine did  it  Well,  the  engine  stopped  it? 
Yes,  sir.  And  if  the  cars  had  been  cut  off, 
you  would  not  have  fallen  off?  I  would  not 
have  been  Jerked  off.  You  say  you  have 
never  known  a  car  to  fail  to  uncouple,  and 
in  your  opinion  it  Is  not  a  frequent  and 
daily  occurrence,  known  to  all  of  you,  that 
In  kicking  those  cars,  they  would  fail  to  dis- 
ccmnect,  by  either  not  raising  the  lever  high 
enough,  or  by  raising  it  too  high?  No,  sir. 
If  they  are  tn  good  order,  they  will  cut  loose. 
Redirect  examination:  You  stated  awhile 
ago,  if  something  had  been  In  good  order, 
that  it  would  not  h&ve  done  what  it  did. 
What  do  you  mean  by  that?  In  cutting  off 
the  cars,  if  the  lock  pin  in  there  had  been  in 
good  order,  it  would  not  have  happened. 
(Objected  to  by  counsel  for  defendant  He 
alleges  that  the  defect  was  In  the  coupler. 
Let  him  prove  that  Objection  overruled.) 
When  you  said  If  something  had  been  in 
good  order,  that  it  would  have  uncoupled, 
did  you  refer  to  the  brakes  or  the  coupler? 
The  coupler." 

Rule  393  in  reference  to  conductors,  was 
introduced  in  evidence,  and  is  as  follows: 
"They  must  not  allow  running  or  flying 
switches  to  be  made,  where  it  can  be  avoid- 
ed, and  when  unavoidable,  such  movements 
must  be  made  with  all  the  care  necessary  to 
absolutely  prevent  accident" 

W.  A.  Hayes  thus  testified:  "Just  explain 
to  the  Jury  how  this  thing  occurred,  00  far 
as  your  obsen'ation  extended.  Well,  sir,  we 
were  kicking  three  cars  in  on  No.  6  track. 
The  conductor  gave  me  orders  to  cut  off  three 
cars,  and  when  they  were  backed  in  there, 
I  raised  the  cut-off  lever,  and  it  failed  to 
cut  off.  And  then  there  is  a  pin  here  that 
goes  through  the  couplers?  Yes,  sir.  And 
then  there  is  a  little  chain  fastened  to  an 
iron  rod  here,  and  comes  out  this  way,  and 
the  lever  is  here,  at  the  side  of  the  car?  Yes, 
sir.  And  when  you  want  to  uncouple  the 
cars,  you  lift  up  that  lever,  and  that  brings 
up  the  pin«  and  the  couplers  are  supposed 


to  fly  open,  and  the  cars  uncouple?  Yes,  sir. 
Where  were  you?  On  the  side  of  the  car. 
You  say  you  were  stationed  at  the  side  of 
the  car,  for  the  purpose  of  cutting  It  loose^ 
when  xou  got  the  signal?  Yes,  sir.  Did 
you  get  the  signal?  Yes,  sir.  What  did  you 
do?  I  jerked  the  lever  upi  What  were  the 
cars  supposed  to  do  then?  To  come  uncou- 
pled. Did  they  come  uncoupled?  No,  sir. 
What  was  the  result?  I  raised  the  latch 
spring  too  high.  What  was  done?  Mr.  Mur^ 
phy  was  Jerked  from  the  top  of  the  coal  car. 
What  is  that  (presenting  coupling  pin)  ?  That 
is  something  like  a  latch  pin.  Is  that  a  pin 
that  moves  up  and  down?  Yes,  sir;  some- 
thing like  that  What  kind  of  a  coupler  was 
it  that  you  had?  dimax,  I  think.  What  la 
this  for?  That  works  in  a  little  notch  back 
in  there.  I  think  that  maybe  it  catches  it 
and  holds  it  How?  To  lift  It  up  higher. 
That  is,  to  keep  it  from  coming  too  high? 
Yes,  sir;  I  suppose  so.  If  it  is  in  good  con- 
dition, what  will  it  do?  I  suppose  it  would 
have  to  cut  loose,  if  It  had  been  in  good  con* 
41tion.  Suppose  that  is  wrong  (indicating), 
what  would  take  place?  I  don't  know  how 
bad  It  would  have  to  be  worn  to  lift  it  too 
high.  It  would  have  to  be  worn  a  good  deal 
for  this  to  come  out  through  there.  If  it  la 
worn,  what  will  take  place?  If  it  is  worn, 
it  wouldn't  work  so  well,  if  it  is  worn  bad. 
What  would  it  do  when  you  lift  it  up,  if  it 
is  worn?  Well,  I  don't  think  the  cars  would 
come  uncoupled,  if  it  is  worn  bad.  Yoq 
don't  think  the  cars  would  come  uncoupled? 
No,  sir;  it  would  raise  too  high.  Did  you 
examine  that  coupler?  No,  sir;  I  did  not 
examine  it  at  all.  Those  couplers  are  what 
are  called  automatic  couplers?    Yes,  sir." 

O.  J.  Bull  testified  as  follows:  "By  rea- 
son of  your  experience,  are  you  familiar  with 
this  coupling  pin  (presenting  same)?  Yes, 
sir;  pretty  familiar  with  it  Explain  to  the 
Jury  there  Just  how  that  coupler  is  con- 
structed, and  how  they  are  presumed  to 
work,  when  in  good  condition?  If  they  are 
in  good  condition,  when  "jtou  lift  the  lever 
they  should  cut  at  once,  and  there  should  be 
no  hanging  in  that  at  all,  if  it  is  in  a  proper 
condition,  and  when  you  lift  the  lever  they 
will  uncouple.  What  is  that?  That  Is  a 
climax  lock  pin.  Where  does  that  work?  In 
the  bottom  of  the  drawhead.  What  does  it 
do?  It  is  to  hold  the  pin;  to  keep  it  from 
coming  out  too  far,  and  this  too.  Now  sup- 
pose that  is  in  good  condition,  and  that  is 
in  good  condition  (indicating)  when  you  raise 
the  lever,  what  would  happen?  It  would 
come  uncoupled.  Suppose  when  yiou  raise 
the  lever  it  comes  too  high,  so  it  won't  un- 
couple, where  is  the  defect?  It  is  either  In 
this,  or  in  this,  when  it  comes  too  high.  Ei- 
ther one;  It  is  defective  (indicating  on  pin). 
The  defect  would  be  either  in  this  or  this 
(indicating)?  Yes,  sir;  or  this.  When  the 
defect  is  in  this  or  this,  it  will  raise  too  high, 
and  this  catches  the  knuckles,  and  keeps  it 
from  cutting  loos&    It  comes  up  and  slips 
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into  the  drawhead  and  catches  the  knuckles. 
Instead  of  coining  up  straight?  Yes,  sir; 
and  stopping  at  the  proper  place;  this  comes 
into  the  drawhead  and  catches  the  knuckles. 
If  that  pin  was  in  good  condition,  what 
would  it  do  when  you  raised  the  lever?  It 
would  uncouple.  When  you  Jerked  this  by 
the  knuckles,  it  is  supposed  to  open  here. 
Crossrexaminatlon:  As  I  understand  you, 
there  are  three  places  in  one  of  those  pins 
that  might  wear  too  much  to  lift  sufflclent; 
two  of  them  there,  and  that  little  knot  there? 
It  might  wear  a  little  at  this  point?  Yes, 
sir.  And  it  might  wear  at  the  knot  In  the 
middle  sufficiently  to  lift  it  too  high?  Yes, 
sir.  And  then  it  wouldn't  uncouple?  Yes, 
sir.  And  then  what  else?  This  here  (indi- 
cating). At  the  toe  there?  Yes,  sir.  It 
might  wear  enough  at  the  toe  to  make  it 
come  too  high?  Yes^  sir.  How  about  here 
at  the  back  of  the  top?  I  don't  suppose  that 
could  wear  too  much,  if  that  didn't  break  off. 
If  it  didn't  break  off,  it  couldn't  come  too 
high.  How  about  the  heel?  If  that  would 
break,  it  would  come  too  high.  There  are 
three  places,  the  knot  In  the  middle,  the  toe 
and  the  back  here?  Yes,  sir.  Suppose  the 
chain  should  break?  It  wouldn't  uncouple 
then.  How  would  you  tell  it  had  worn  suf- 
ficiently to  raise  too  high?  That  would  be 
the  only  way;  byi  lifting  It.  That  would 
be  by  lifting  at  It  to  see?  Yes,  sir.  The 
only  safe  test  would  be  by  lifting  it?  Yes, 
sir." 

W.  M.  Logan  thus  testified:  "What  Is  that 
(presenting  lock  pin)?  *  That  is  a  lock  pin. 
What  is  that  used  for?  For  holding  the 
knuckles  In  the  drawhead.  It  is  used  for 
holding  the  knuckles  In  the  drawhead.  and 
letting  it  loose  in  coupling  and  uncoupling. 
It  is  used  for  holding  the  knuckles  and  let- 
ting them  loose,  in  coupling  and  uncoupling? 
Yes,  sir.  What  is  this  here  (indicating  on 
coupler)?  I  call  the  whole  thing  the  lock 
pin.  Do  you  know  what  that  is  for,  that 
lip?  It  is  to  keep  it  from  coming  out  of  the 
drawhead  there.  That  foot  on  the  lower 
part?  Yes,  sir.  What  Is  this  for,  and  what 
Is  this  for  (indicating)?  That  works  in  a 
aiot  in  there,  and  that  works  somewhere  in 
there.  I  don't  know  just  where;  I  never 
examined  it  Do  you  know  what  it  is  in- 
tended for?  It  is  Intended  to  hold  It  in  place, 
and  make  It  couple  and  uncouple.  Suppose 
that  lock  pin  is  in  good  condition,  and  it  is 
coupled,  and  you  turn  that  crank,  what 
would  it  do?  It  would  uncouple,  in  my  opin- 
ion. Suppose  these  are  worn  thin,  or  that, 
or  this  (indicating),  what  is  the  result?  It 
lets  that  come  up  too  far,  and  catch  the 
knuckles.  In  other  words,  I  want  you  to 
give  your  opinion  to  that  juryi,  whether  or 
not  this  coupler  in  good  condition,  and  with 
tbis  lock  pin  in  proper  condition,  when  you 
raise  that  lever,  would  it  uncouple?  Yes, 
0lr,  that  is  my  opinion.    Can  you  raise  it  too 


high,  if  it  is  in  a  proper  condition?  No,  sir, 
I  don't  think  so.  If  the  couplers  are  in  good 
condition,  and  you  raise  this  crank,  or  lever, 
what  will  happen?  It  will  cut  loose.  When 
you  drop  it,  what  will  happen?  They  will 
come  together.  By  simply  raising  that  lev- 
er?   Yes,  sir." 

^e  see  no  difference  in  principle  between 
this  case  and  that  of  Gilllland  v.  Railway, 
86  S.  G.  137,  68  S.  B.  186.  In  that  case,  the 
coupler  failed  to  connect  the  cars,  while  in 
the  present  case  the  coupler  failed  to  dis- 
connect them.  In  each  case  the  question  of 
negligence  depended  upon  circumstantial  evi- 
dence, which  was  similar  in  its  nature.  The 
exceptions  raising  this  question,  are  there- 
fore sustained. 

The  next  question  that  will  be  considered 
is,  whether  the  testimony  showed  that  the 
plaintiff  assumed  the  risks  that  caused  his 
injury.  The  testimony  was  susceptible  of 
more  than  one  Inference;  there  was  error  in 
refusing  to  submit  this  question  to  the  Jury. 

The  next  question  to  be  determined  Is 
whether  the  testimony  showed  that  the  in- 
Jury  resulted  from  the  negligence  of  a  fel- 
low servant.  The  only  reference  which  the 
appellant's  attorneys,  in  their  argument,  have 
made  to  this  question.  Is  as  follows:  "Hayes 
said  in  his  testimony  that  he  had  pulled  the 
lever  up  too  high,  and  that  It  w^s  his  fault 
In  doing  so."  This  portion  of  his  testimony 
must  be  considered  in  connection  with  his  en- 
tire testimony,  which  shows  that  this  ques- 
tion should  have  been  submitted  to  the  Jury. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

WOODS  and  HYDRICK,  JJ.,  concur  in  the 
result. 

"^  (88  8.  a  418) 

NAPIBR  V.  MATHBSON. 

(Supreme  Court  of  South  Carolina.     July  26, 

1910.) 

1.  ,Tbial  (§  253*)—BviDENc»— Instructions. 

Where,  in  an  action  to  recover  a  parcel 
of  land  in  a  tract,  there  was  evidence  that 
plaintiff's  grantor  had  acquired  title  by  adverse 
possession  before  he  executed  a  deed  to  plain- 
tiff,  a  charge  that  plaintiff  had  shown  that  he 
had  title  to  not  over  four-sixths  of  the  land 
embraced  in  the  tract,  and  that  he  was  in  pos- 
session of  more  than  that  proportion  and  could 
not  recover  the  balance,  and  the  verdict  must 
be  for  defendant,  was  properly  refused,  because 
ignoring  the  evidence  of  title  of  plaintiff's  gran- 
tor by  adverse  possession. 

[EU.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  613-623;   Dec  Dig.  §  253.*] 

2.    EXJECTMBNT    (I    llO*)— BvinENCB— INSTBUC- 
TI0N9. 

Where,  in  an  action  to  recover  possession 
of  one-eighth  of  an  acre  of  a  tract,  plaintiff 
put  in  a  paper  title  to  four-sixths  of  a  4^-acre 
tract,  unaer  deeds  from  four  of  the  six  children 
of  the  deceased  owner  of  the  tract,  and  there 
was  evidence  that  one  of  the  children  had  ac- 
quired title  by  adverse  possession  before  fhe 
execution  of  the  deed  to  plaintiff  conveying  the 
land  in  dispute,  a  charge  that  plaintiff  had 
shown  title  to  fouiHslxths  of  the  land  claimed, 
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and  that  if  the  child  alleged  to  have  acquired 
title  by  adverse- poesession  had  not  obtained  the 
title  of  the  two  of  the  children  who  did  not 
join  in  the  conveyance  to  plaintiff,  the  jury 
could  only  find  for  plaintiff  for  four-sixths  of 
the  land  in  dispute,  etc,  was  not  erroneous,  as 
leading  the  jury  to  believe  that  they  could  but 
find  for  plaintiff  for  at  least  four-sixths  of  the 
one-eighth  acre. 

[£Sd.  Note.— For  other  cases,  see  Eljectm^nt, 
Cent.  Dig.  i§  31&-326 ;    Dec.  "Dig.  |  110.*J 

8.  Appeal  and  Ebbob  (§  1068*)  —  Inbtbuo- 
TiONS— Misleading  Instbuctions. 

Where,  in  an  action  for  the  possession  of 
one^ighth  of  an  acre  of  land,  the  jury  found 
for  plaintiff  for  tlie  land  in  dispute,  a  charge 
was  not  oi)en  to  the  objection  that  it  led  the 
jury  to  believe  that  they  could  do  nothing  but 
find  for  plaintiff  for  four-sixths  of  the  land. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4225-1228;  Dec.  Dig.  % 
1068.*3 

4.  Evidence  ({  229*)— Admissions— Adhissi- 

BILITT. 

Where,  in  an  action  to  recover  one-eighth 
of  an  acre  of  land  embraced  in  a  4^-acre  tract, 
plaintiff  presented  a  deed  from  four  of  the  six 
children  of  the  deceased  owner  who  had  been 
in  possession  for  over. 30  years  and  there  was 
evidence  that  one  of  the  four  children  had  been 
in  possession  for  11  years,  the  testimony  of  one 
of  the  two  children  who  did  not  make  any  con- 
veyance that  the  child  in  possession  had  acquir- 
ed title  by  adverse  possession  was  admissible, 
as  against  defendant. 

[E)d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  822,  825;  Dec.  Dig.  i  229.*] 

6.  Tbial  (§•  194*)— Instbuctions— Chabqe  on 
THE  Facts. 

Where,  in  an  action  to  recover  land,  de- 
fendant set  up  title  by  adverse  possession  dat- 
ing from  the  time  he  had  inclosed  the  land  by 
a  fence,  a  charge  that  it  was  for  the  jury  to 
determine  when  the  fence  was  built  and  that 
if  it  had  been  there  for  10  years,  and  defendant 
had  held  the  land  for  that  time,  his  title  was 
good,  etc.,  was  not  a  charge  on  the  facts,  in 
violation  of  the  Constitution. 

[EkI.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  413,  439-46G;    Dec.  Dig.  §  194.*] 

6,  EJvidence  (§  358*)—DocuMENTs— Admissi- 
bility—Plats. 

In  an  action  to  recover  possession  of  land, 
a  plat  of  the  land  in  dispute,  made  after  the 
bringing  of  the  action  without  notice  to  defend- 
ant, is  admissible  in  evidence  over  the  objec- 
tion of  defendant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1500-1508;  Dec.  Dig.  §  358.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County. 

Action  by  C.  D.  Napier  against  A.  J.  Math- 
eson  for  the  recovery  of  the  possession  of 
one-eighth  of  an  acre  of  land.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  following  are  the  exceptlona  of  defend- 
ant: 

1.  His  honor  erred  In  not  charging  defend- 
ant's fourth  request,  to  wit:  "That  the  plain- 
tiff has  shown  affirmatively  that  he  has  title 
to  not  over  four-fifths  of  the  land  embraced 
in  tract  No.  4,  and  that  he  is  in  the  exclusive 
possession  of  more  than  that  proportion  and 
cannot  recover  the  balance,  and  the  verdict 
must  be  for  the  defendant"  when  the  propo- 


sition requested  correctly  stated  the  law  ap- 
plicable to  the  case  before  the  jury. 

2.  His  honor  erred  in  charging  the  Jury 
that  the  plaintiff  had  shown  paper  title  to 
four-sixths  of  the  land  and  was  entitled  to 
recover  at  least  that  much,  when  the  title 
shown  was  to  a  larger  tract  of  which  the  part 
in  question  was  less  than  the  two-sixths  not 
^owp,  as  stated  in  the  complaint,  and  de- 
fendant's holding  it  was  not  only  entirely 
consistent  with  plaintiff's  paper  title  shown, 
but  plaintiff  did  not  show  pap^  title  to  any 
part  of  the  two-sixths  interest  as  charged. 

8.  His  honor  erred  in  charging  the  jury 
that  if  Mrs.  McMillan  had  not  gott^  the  title 
of  A.  A.  and  W.  D.  Rogers,  they  could  only 
find  for  plaintiff  four-sixths  of  the  land  in 
dispute;  the  error  being  that  this  was  a 
charge  practically  that  he  had  shown  title  to 
four-sixths  of  the  land  in  dispute,  when  it 
appeared  by  the  complaint  and  the  ondieput- 
ed  testimony  that  the  part  claimed  hy  the  de- 
fendant was  much  less  than  the  shares  of  ei- 
ther of  A.  A.  and  W.  D.  Rogers,  and  title  to 
no  part  of  that  was  shown. 

4.  His  honor  erred  in  charging  the  jury 
that  they  could  decide  whether  W.  D.  Rogers 
had  conceded  the  land  to  belong  to  Mrs.  Mc* 
Millan  and  made  no  claim  to  it;  the  error  be- 
ing that  it  was  not  a  question  between  Mrs. 
McMillan  and  W.  D.  Rogers,  and  that  any 
concession  as  to  the  ownership  of  the  land  by 
him  was  no  evidence  against,  and  was  not  ad- 
missible to  disprove,  the  title  of  a  third  party 
in  possession.  (2)  That  it  was  the  duty  of 
plaintiff  to  show  affirmatively  a  complete  ti- 
tle in  himself,  good  against  the  world,  to  the 
particular  land  in  question,  before  he  could 
recover  the  possession  thereof  from  the  de- 
fendant 

5.  His  honor  erred  in  charging  the  jury: 
"The  thing  for  the  jury  to  say  is,  When  was 
this  fence  put  there?  and  you  might  say  that 
is  the  pivotal  point  in  thi9  case.  If  it  was 
there  for  10  years  before  1006,  and  Matheson 
held  it  for  these  10  years,  his  title  Is  good. 
If  it  was  put  there  any  time  short  of  10 
years,  it  does  not  avail  him.  That  is  all 
there  is  in  the  case;**  the  error  being  that  it 
was  a  charge  on  the  facts  of  the  case,  and  it 
was  an  intimation  by  the  judge  of  his  (pinion 
that  the  question  of  the  statute  of  limitation 
was  the  pivotal  fact  in  the  case  an  elimina- 
tion of  the  other  defenses  of  the  defendant 

6.  His  honor  erred  in  charging  the  jury 
that  a  verdict  of  four^slxths  of  the  land  de- 
scribed in  the  complaint  might  be  brought  in 
when  there  was  no  testimony  on  which  such 
a  verdict  could  have  been  based,  and  the 
charge  was  Injurious  to  defendant  and  con- 
fusing to  the  jury. 

7.  His  honor  erred  in  not  directing  a  ver- 
dict in  plaintiff's  favor,  when  plaintiff  proved 
himself,  and  it  was  undisputed,  that  A.  A. 
Rogers  had  had  one-fifth  Interest  in  die  4^- 
acre  tract,  more  than  the  defendant  was  In 
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the  possession  of,  and  there  was  no  evidence 
whatever  that  plaintiff  had  ever  acquired  his 
title. 

8.  His  honor  erred  in  not  setting  aside  the 
verdict  and  not  gn^anting  a  new  trial  when  it 
was  undisputed  "that  the  plaintiff  had  shown 
affirmatively  that  he  had  title  to  not  over 
four-fifths  of  the  land  emhraced  in  tract  No. 
4,  and  that  he  was  the  exclusive  possessor  of 
more  than  that  proportion,  and  the  verdict 
should  have  been  for  the  defendant. 

9.  His  honor  erred  in  admitting,  over  ob- 
jection of  defendant,  a  plat  of  the  land  in 
dispute,  when  it  appeared  that  It  was  made 
after  the  beginning  of  the  action,  and  with- 
out notice  thereof  to  the  defendant. 

10.  The  court  erred  in  charging  the  jury  as 
follows:  "^Vhen  did  Mrs.  McMillan  go  into 
possession  of  the  land?  "When  did  she  go  out 
of  possession?  Her  deed  to  Napier  is  dated 
Ist  of  February,  1904.  She  was  in  possession 
of  the  land  for  over  11  years,  and  did  she 
hold  it  for  11  years  as  her  own,  using  it  as 
her  own  against  her  brothers,  A.  A.  and  W. 
D.  Rogers;  did  she  hold  it  against  them  and 
nse  It  for  herself  for  11  years?  If  she  did 
and  they  were  of  age,  and  all  the  parties 
were  of  age,  tltat  would  give  him  a  good 
title  against  them."  It  being  a  charge  on  the 
facts  in  violation  of  the  Constitution  and  er- 
ror of  law  in  that  it  charged  that  possession 
of  one  co-tenant  for  more  than  10  years  will 
bar  a  co-tenant  who  is  out  of  possession, 
whereas  it  takes  20  years  to  oust  a  co-tenant. 

Tovmsend  &  Rogers,  for  appellant  Stev- 
enson, Matheson  &  Stevenson,  for  respondent 

GARY,  A.  J.    This  action  was  commenced 

on  the day  of  July,  1906,  to  recover 

the  possession  of  a  lot  or  parcel  of  land, 
containing  about  one-eighth  of  an  acre.  "At 
the  conclusion  of  the  testimony  the  defend- 
ant moved  the  court  to  direct  a  verdict  in 
his  favor  on  the  ground  that  the  plaintiff 
had  shown  title  only  to  four-sixths  of  the 
large  4i4'tract,  and  that  no  title  whatever 
had  been  shown  to  the  remaining  one-third 
of  tbe  tract,  which  was  more  than  the 
amount  defendant  was  in  possession  of, 
which  motion  was  refused."  The  Jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff,  and 
the  defendant  appealed  upon  exceptions, 
which  will  be  reported. 

First,  seventh,  and  eighth  exceptions: 
These  exceptions  must  be  overruled  for  the 
reason  that  if  his  honor,  the  presiding  judge, 
had  charged  the  request  embodied  in  the 
first  exception,  he  would  have  taken  from 
the  jury  the  consideration  of  the  question 
whether  Mrs.  McMillan,  plaintiff's  grantor, 
had  acquired  title  by  adverse  possession  be- 
fore she  executed  a  deed,  conveying  the  laud 
to  the  plaintiff. 

Second  and  third  exceptions:  In  discuss- 
ing these  exceptions,  the  appellant's  attor- 
neys say :  "The  only  land  in  dispute  was  the 
one-eighth  acre  described  in  the  complaint; 
yet  his  honor  charged  throughout  that  the 


plaintiff  had  shown  title  to  four-sixths  of 
the  land  claimed  -by  the  plaintiff,  and  there- 
fore the  jury,  under  his  charge,  could  do 
nothing  but  find  for  the  plaintiff  at  least 
four-sixths  of  the  one-eighth  acre."  In  the 
first  place,  when  the  charge  is  considered  in 
its  entirety,  there  is  no  reasonable  ground 
for  supposing  that  it  would  mislead  tbe 
jury;  and,  in  the  second  place,  the  verdict 
of  the  jury  shows  that  they  were  not  mis- 
led, as  they  found  a  verdict  in  favor  of  the 
plaintiff  for  the  land  in  dispute,  and  not  for 
four-sixths  thereof. 

Fourth  exception:  The  charge  of  the  pre- 
siding judge  in  this  respect  was  as  follows: 
"When  did  Mrs.  McMillan  go  into  i;>OBsession 
of  the  land?  Her  deed,  put  in  evidence, 
bears  date  12th  of  April,  1892.  When  did 
she  go  out  of  possession?  Her  deed  to  Na- 
pier is  dated  1st  of  February,  1904.  She 
was  In  possession  of  the  land  for  over  11 
years,  and  did  she  hold  it  for  11  years  as 
her  own,  using  it  as  her  own  against  her 
brothers,  A.  A.  and  W.  D.  Rogers;  did  she 
hold  it  against  them,  and  use  it  for  herself, 
for  11  years?  If  she  did,  and  they  were  of 
age,  and  all  the  parties  were  of  age,  that 
would  give  him  a  good  title  against  them. 
You  read  the  testimony  of  W.  D.  Rogers  on 
the  stand,  and  I  will  leave  it  to  you  to  say 
whether  or  not  he  makes  any  claim  to  the 
land.  If,  by  his  actions,  he  has  conceded  it 
to  belong  to  Mrs.  McMillan,  I  will  leave  it 
to  the  jury  to  determine  whether  or  not  he 
has  any  claim  to  it  There  is  enough  tes- 
timony for  me  to  leave  it  to  the  jury  to  say 
whether  or  not  Mrs.  McMillan  ever  got  by 
deed  of  possession  the  title  of  A.  A;  and  W. 
D.  Rogers."  The  testimony  of  W.  D.  Rogers 
tended  to  show  that  Mrs.  McMillan  had  ac- 
quired title  by  adverse  possession,  and  was 
therefore  admissible. 

Fifth  exception:  The  context  shows  that 
when  the  presiding  judge  charged  that  the 
time  when  the  fence  was  built  was  the  piv- 
otal point  in  the  case  be  meant  that  it  was 
the  pivotal  point  in  establishing  the  defend- 
ant's claim  of  adverse  possession,  and  not 
that  said  fact  was  the  turning  point  in  the 
entire  case. 

Sixth  exception:  What  has  already  been 
said  dfspopcs  of  thi&  exception. 

Ninth  exception:  Tbe  cases  of  Patterson 
V.  Crenshaw,  82  S.  C.  534,  11  S.  E.  390,  and 
Duren  v.  Vee,  50  S.  C.  444,  27  S.  E.  875,  show 
that  this  exception  cannot  be  sustained. 

The  appellant's  attorneys  did  not  argue 
the  tenth  exception ;  therefore  it  will  not  be 
considered. 

Judgment  aflSrmed. 

WOODS,  J.  I  concur  in  the  judgment  of 
affirmance,  but  the  reasons  stated  by  Mr. 
Justice  Gary  for  overruling  the  fifth  and 
tenth  exceptions  seem  to  me  unsound.  The 
fifth  exception  assigns  error  in  this  instruc- 
tion: "The  thing  for  tbe  jury  to  say  is. 
When  was  this  fence  put  there?   and  you 
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might  say  that  Is  the  pivotal  point  In  this 
case.  If  it  was  there  for  10  years  before 
1906,  and  Matheson  held  it  for  these  10 
years,  his  title  is  good.  If  it  was  put  there 
any  time  short  of  10  years,  it  does  not  ayail 
him.    That  is  all  there  is  in  the  case.*' 

The  defendant  Matheson  In  his  pleadings 
denied  the  title  of  the  plaintiff  and  set  up 
title  by  adverse  possession  in  himself.  By 
the  instruction  quoted  the  court  clearly  indi- 
cated to  the  Jury  that  the  plaintiff  had  made 
out  his  title,  and  that  the  only  substantial 
question  in  the  case  was  whether  the  defend- 
ant had  acquired  title  by  an  adverse  pos- 
session, dating  from  the  time  he  had  inclosed 
the  disputed  land  by  a  fence.  The  Constitu- 
tion forbids  judges  to  charge  Juries  with 
resx>ect  to  matters  of  fact  The  inhibition, 
of  course,  refers  to  matters  of  fact  which 
have  any  bearing  on  the  material  Issues  in- 
volved in  the  trial.  Careful  examination  of 
the  record  leaves  not  the  least  room  to  doubt 
that  the  plaintiiTs  grantor,  Mrs.  McMillan, 
had  a  good  legal  title  to  the  land  when  she 
conveyed  to  him,  unless  the  defendant  had 
acquired  his  title  by  adverse  possession.  No 
reasonable  Jury  could  have  found  otherwise. 
In  Edgefield  Mfg.  Co.  v.  Maryland  Casualty 
Co.,  78  S.  C.  73,  58  S.  E.  960,  the  rule  was 
laid  down  that  "this  court  should  not  order 
a  new  trial  when,  from  an  examination  of 
the  record,  it  has  no  doubt  the  verdict  of 
any  fair  Jury  would  have  been  the  same, 
even  if  no  error  had  been  committed."  Ap- 
plying this  rule,  as  the  record  shows  that  the 
only  issue  made  by  the  pleadings  on  which 
the  evidence  left  any  possible  doubt  was 
whether  the  defendant  had  acquired  title 
by  adverse  possession,  the  court  will  not 
grant  a  new  trial,  even  if  it  be  assumed 
that  it  was  a  technical  error  for  the  circuit 
Judge  to  refer  to  that  issue  as  the  pivotal 
point  in  the  case. 

The  same  reasoning  applied  to  the  tenth 
exception,  for  the  evidence  leaves  no  doubt 
that  Mrs.  McMillan  did  hold  the  land,  claim- 
ing it  adversely  for  11  years  before  the  de- 
fendant entered. 


(86  s.  C.  461) 

STATE  ex  rel.  DAVIS  et  al.  v.  STATE 
BOARD  OF  CANVASSERS. 

(Supreme  Court  of  South  Carolina.     July  30, 

1910.) 

1.  Cebtiorabi  (§  68*)  ~  Questions  Review- 
able—Findings  or  Fact. 

The  court,  on  certiorari  to  review  the  ac- 
tion of  an  inferior  tribunal,  will  correct  errors 
of  law,  but  will  not  review  findings  of  fact,  un- 
less the  findings  are  contrary  to  any  reasonable 
conclusion  or  inference  from  the  evidence,  or 
unless  they  have  no  evidence  to  support  them. 
[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §§  180-182;  Dec.  Dig.  §  68.»J 

2.  Cektiobari  (§  66*)  —  Review  *- Presump- 
tions. 

Where,  on  certiorari  to  review  the  action 
of  the  State  Board  of  Canvassers,  the  record 


showed  that  all  of  the  testimony  heard  by  the 
county  board  of  canvassers  was  not  read  to  the 
State  Board,  but  it  did  not  show  what  parts 
were  read  and  what  were  not,  the  court  must 
assume  that  the  findings  of  the  State  Board 
were  based  on  a  consideration  of  the  testimony 
bearing  on  tiie  fkcts  found. 

[ESd.   Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §  178;   Dec.  Dig.  {  6&*] 

3l  Elections  ({  83*)  —  Quauficationb  of 
Electors— Payment  of  Taxes. 

The  statute  requiring  the  nroduction  of  a 
registration  certificate  and  proof  of  th€  payment 
of  all  taxes  assessed  against  an  elector,  col- 
lectible during  the  previous  year,  as  conditions 
prerequisite  to  bis  right  to  vote,  requires  that 
the  proof  of  payment  of  taxes  shall  be  by  leg;al 
and  competent  evidence  furnished  by  affidavit, 
or  in  some  other  legal  form,  such  as  to  satisfy 
a  reasonable  mind  of  the  truth,  and  the  man- 
agers of  an  election  may  not  dispense  therewith. 

[EXl.    Note.— For   other  cases,   see   Elections, 
Cent.  Dig.  {|  77-81 ;   Dec  Dig.  %  83.*] 

4.  Elections  ({  83*)— Regulations— Manda- 
TOST  Statutes. 

A  statute  requiring  the  production  of  a 
registration  certificate  and  proof  of  payment  of 
taxes  assessed  against  an  elector,  as  conditions 
prerequisite  to  bis  right  to  vote,  is  mandatory, 
and  neither  the  courts  nor  the  managers  of  an 
election  may  dispense  with  either  of  the  re- 
quirements. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  §S  77-81 ;    Dec.  Dig.  {  83.*] 

5.  Elections  ({  229*)— Illegality— Effect. 

Where  fraud  or  illegality  in  an  election  is 
so  general  that  a  free  and  fair  expression  of 
the  popular  will  has  not  been  obtained,  the 
whole  election  will  be  set  aside,  but  when  the 
polls  can  be  purged  of  Uie  illegal  votes,  the  il- 
legal votes  should  be  rejected  and  the  legal  votes 
counted,  and  when  that  cannot  be  done  the 
entire  polls  must  be  thrown  out,  where  enough 
illegal  votes  have  been  cast  to  affect  the  result 
or  to  leave  it  in  doubt 

[Ed.    Note.— For  other  cases,  see   EUeetioikS, 
Cent  Dig.  {  201;    Dec.  Dig.  §  229.*] 

6b  Elections  ({  290*)— Contests  —  Review  — 
"Canvassing." 

An  order  of  the  State  Board  of  Canvassers 
committing  to  the  county  board  of  canvassers 
of  a  county  the  entire  record,  with  instructions 
to  the  county  board  to  recanvass  the  vote  of 
the  county  and  bear  and  consider  the  ground 
of  protest  filed  by  the  attorney  for  a  contest- 
ant, and.  to  take  such  testimony  as  may  be  com- 
petent in  support  and  rebuttal  thereof,  and  to 
determine  the  result,  etc,  authorizes  the  county 
board  to  consider  testimony  in  support  of  an- 
other contestant ;  the  word  "canvassing"  imply- 
ing investigation ;    examination. 

[Ed.    Note.— For   other   cases,   see    Elections, 
Cent  Dig.  §§  306,  307 ;   Dec.  Dig.  §  299.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  951-952.] 

7.  Elections  (8  289*)— Contests— NoncB  of 
Contest— Effect. 

The  court  in  an  election  contest  will  not 
consider  any  other  grounds  of  contest  than  those 
stated  in  the  notice  of  contest  filed,  unless  the 
notice  is  amended  so  as  to  include  other  grounds. 

[Ed.   Note.— For   other  cases,   see    Elections, 
Cent  Dig.  8  285;   Dec  Dig.  |  289.*] 

8.  Elections  (|  259*)— Contests— Obgawiza- 
TioN  OF  Canvassing  Board. 

In  the  absence  of  any  statute  providing  how 
or  by  whom  meetings  of  the  county  board  of 
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canTassera  of  a  county  shall  be  called,  a  ma- 
jority of  the  board  may  call  a  meeting. 

[Ed.  Note.— For  other  caaea,  see  Elections, 
Cent.  Dig.  Sf  234,  235;   Dec.  Dig.  i  259.*] 

0.  OFFiCBas  (f  108*)— ACT  of  Majobitt  or  Of- 
ficial BoABD— Effect. 

Where  a  board  of  officers  is  constituted  by 

law  to  perform  a  duty  prescribed  by  law,  the 

act  of  the  majority  is  oinding  as  the  act  of  the 

body. 
[Ed.  Note.— For  other  cases,  see  Officers,  Cent 

Dig.  f  184;   Dea  Dig.  f  108.*] 

10.  Elections  (S  306*)  —  Contests  —  Disgbe- 
TioN  OF  Canvassing  Boabd. 

Hie  time  allowed  for  the  production  of  wit- 
nesses before  the  county  board  of  canvassers  of 
a  county,  in  proceedings  to  contest  an  election, 
must  be  left  to  the  discretion  of  the  board,  and 
the  court  will  not  interfere  therewith,  except  in 
case  of  manifest  abuse  of  discretion  to  the  preju- 
dice of  the  party  complaining. 

[Ed.  iNote.—- For  other  cases,  see  Elections, 
Cent  Dig.  §  328;    Dec.  Dig.  |  305.*] 

11.  Elections  (§  300*)  —  Contests  -p  Discbb- 
TioN  01^  Canvassing  Board. 

A  motion  addressed  to  the  county  board  of 
canvassers  of  a  county  for  time  to  procure  wit- 
nesses in  proceediniJis  to  contest  an  election 
should  be  supported  by  affidavit  namins:  the  wit- 
nesses, and  stating  their  places  of  residence,  so 
that  the  board  may  decide  how  much  time  could 
be  allowed  within  the  limit  allowed  by  the  State 
Board  of  Canvassers. 

[ESd.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  |  308 ;   Dec.  Dig.  §  300.*] 

12.  Elections  (§  305*)— Findings  of  Fact- 
Review. 

A  finding  of  the  State  Board  of  Canvassers 
that  an  election  was  fair,  and  that  none  of  the 
things  complained  of  affected  the  result,  is  not 
reviewable  by  the  court  on  certiorari. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  $  318;   Dec.  Dig.  §  305.*] 

18.  Elections  (§  227*)  —  Statutes  —  Manda- 
tory Provisions. 

Civ.  Code  1902.  $$  206,  212.  requiring  the 
administering  to  each  person  offering  to  vote  at 
an  election  an  oath  that  be  is  qualified  to  vote 
at  the  election,  and  providing  that  at  each 
precinct  a  space  shall  be  railed  off  with  open- 
ings for  the  entrance  and  esit  of  voters,  etc., 
are  merely  directory,  and  a  violation  thereof 
will  not  vitiate  the  election  in  the  absence  of 
fraud,  unless  the  result  was  thereby  affected. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §§  197-200;   Dec.  Dig.  §  227.*] 

Certiorari  by  the  State  on  the  relation,  of 
W.  A.  Davis  and  another  against  the  State 
Board  of  Canvassers  to  review  the  action  of 
the  Board  in  an  election  contest  Petition 
dismissed. 

D.  W.  Robinson,  for  petitioners.  D.  S. 
Henderson,  for  State  Board  of  Canvassers. 


HYDRICK,  J.  On  the  17th  August,  1909, 
an  election  was  held  in  Aiken  county  on  the 
Question  whether  alcoholic  liquors  should  be 
0Old  therein.  When  the  county  board  of  can- 
vassers met,  on  August  24th,  to  canvass  the 
▼ote  and  declare  the  result,  the  relators, 
JDavls  and  Craig,  filed  notice  and  grounds  of 
contest  of  certain  precincts,  at  which  the  ma- 
jority of  the  votes,  as  certified  by  the  man- 
agers, was  "foi  sale";    and  two  other  citi- 


zens, Johnson  and  Powell,  filed  notice  and 
grounds  of  contest  of  certain  precincts  at 
which  the  majority  was  ''against  sale."  The 
board  adjourned  to  meet  August  30th,  to 
hear  these  contests.  On  that  day,  the  at- 
torneys for  Johnson  and  Powell  demurred 
to  the  grounds  of  contest  filed  by  relators  for 
insufficiency,  in  failing  to  allege  that  the 
irregularities  and  illegalities  of  which  they 
complained  affected  the  result  of  the  election. 
The  demurrer  was  sustained,  and  a  motion 
to  amend  by  making  the  allegation  was  re- 
fused, and  the  contest  dismissed.  The  result 
declared  was  "for  sale,"  by  a  majority  of  167 
votes.  On  appeal,  heard  on  September  3d, 
the  State  Board  recommitted  the  entire 
record  with  Instructions  to  the  county  board 
**to  recanvass  the  vote  for  Aiken  county, 
♦  ♦  ♦  and  hear  and  consider  the  ground 
of  protest  filed  by  C.  B.  Sawyer,  attorney 
for  protestants,  and  to  take  such  testimony 
and  evidence  as  may  be  competent,  offered  in 
support  and  rebuttal  of  the  same,  and  to 
determine  the  result,  and  having  done  so,  to 
transmit  to  this  board  the  result  of  said 
canvass,  together  with  its  conclusions  and 
findings  upon  the  ground  of  protest,  as  well 
as  all  testimony  anil  other  records  and  papers 
connected  with  the  same,  required  to  be 
transmitted  to  this  board  by  section  217  of 
Oode  1902,  the  same  to  be  returned  to  this 
board  not  later  than  Thursday,  September 
9,  1909." 

On  September  6th,  two  of  the  county  board, 
which  was  composed  of  three  members,  is- 
sued a  notice  of  a  meeting  of  that  board  to 
be  held  on  September  7th,  at  11  o*clock,  to 
proceed  with  the  hearing.  This  notice  was 
served  on  the  attorneys  for  all  parties  and 
the  chairman  of  the  board  between  10  and  11 
o'clock  on  the  6th.  Later,  on  the  same  day, 
the  chairman  issued  a  notice  for  a  meeting 
of  the  board  on  the  8th,  at  10  o'clock.  Pur- 
suant to  their  notice,  two  of  the  board  met 
on  the  7th.  The  regular  chairman  having 
sent  word  that  he  would  not  attend,  they  or- 
ganized by  electing  one  of  their  number  chair- 
man, and  announced  their  determination  to 
proceed  with  the  hearing. 

The  attorneys  for  the  relators  demurred 
to  the  Jurisdiction  of  the  board,  as  thus  or- 
ganized, contending  that  the  meeting  was  U- 
legalt  because  it  had  not  been  called  by  the 
regular  chairman.  They  also  moved  for  a 
continuance  until  the  next  day,  on  the  ground 
that  they  had  not  had  time,  since  receipt  of 
notice  of  the  meeting,  to  summons  their  wit- 
nesses, some  of  whom  they  stated  lived  more 
than  20  miles  from  the  courthouse.  The  de- 
murrer and  motion  were  overruled,  and  the 
board  limited  the  time  for  the  taking  of  tes- 
timony to  three  hours  and  a  half  to  each 
side,  and  for  argument  to  one  hour  to  each 
side.  Four  witnesses  were  examined  that 
day,  and  the  record  shows  that  at  the  con- 
clusion of  the  testimony  on  the  next  day,  re- 
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lators  had  consumed  only  2  hours  and  21 
mikutes  of  the  time  allowed  them. 

After  hearing  the  evidence  and  arguments, 
the  board  dismissed  both  contests  and  certi- 
fied the  results  as  before.  Both  sides  ap- 
pealed. The  State  Board  heard  the  appeal 
September  10th.  As  the  time  within  which 
the  board  Is  allowed  to  perform  its  duties 
is  limited  by  statute  (Code  1902,  voL  1,  | 
229),  the  State  Board,  finding  that  it  was  nec- 
essary for  them  to  dispose  of  the  matter  on 
the  lOthi  as,  after  that  date,  it  would  be 
functus  ofllclo  (Ex  parte  Mackey,  15  S.  G. 
329 ;  Ex  parte  Elliott,  33  S.  C.  G03,  12  S.  E. 
423),  limited  the  time  for  the  hearing  to  two 
hours  and  a  half  on  each  side.  The  testimony 
had  been  taken  stenographlcally,  and  had 
not  been  transcribed,  and  hence  had  to  be 
read  to  the  board  by  the  stenographer.  The 
board  reserved  the  right  to  have  such  parts 
of  the  testimony  read  by  the  stenographer  as 
they,  or  either  of  them,  desired.  After  hear- 
ing so  much  of  the  testimony  as  the  respec- 
tive sides  caused  to  be  read  and  the  argu- 
ments, the  board  sustained  the  contest  of 
both  sides  as  to  certain  precincts  and  over- 
ruled them  as  to  all  others;  but,  finding  that 
the  result  was  not  thereby  changed,  they  dis- 
missed both  contests.  Thereupon  the  relat- 
ors sued  out  a  writ  of  certiorari  in  the  orig- 
inal Jurisdiction  of  this  court  to  review  the 
action  of  said  board. 

In  reviewing  the  action  of  an  inferior  tri- 
bunal, on  writ  of  certiorari,  this  court  will 
correct  errors  of  law,  but  ^iU  not  review  the 
findings  of  fact.  Ex  parte  Riggs,  52  S.  C. 
298,  29  S.  E.  645;  Welsh  v.  Board.  79  S.  0. 
246,  60  S.  E.  699.  The  relators  contended, 
however,  that  the  findings  of  fact  of  the 
State  Board  relative  to  the  grounds  of  their 
confest  are  not  binding  upon  the  court,  be- 
cause they  are  not  Judicial  findings  based  up- 
on consideration  of  the  testimony,  as  the 
board  heard  only  a  part  of  it.  The  record 
shows  that  all  of  the  testimony  was  not  read 
to  the  board,  but  it  does  not  show  what  parts 
were  read  and  what  were  not  We  must  as- 
sume therefore  that  the  findings  of  the  board 
were  based  upon  a  consideration  of  the  tes- 
timony bearing  upon  the  facts  found.  But 
findings  of  fact  which  are  contrary  to  any 
reasonable  conclusion  or  inference  from  the 
evidence,  or  which  have  no  evidence  at  all 
to  support  them,  may  be  corrected  as  errors 
of  law. 

Construing  the  Constltation  and  statutes 
of  this  state,  this  court  has  held  that  the 
production  of  a  registration  certificate  and 
proof  of  the  payment  of  all  taxes,  including 
poll  tax,  assessed  against  an  elector  and  col- 
lectible during  the  previous  year,  are  condi- 
tions prerequisite  to  his  right  to  vote;  and, 
that  every  vote  cast  without  compliance  with 
these  conditions  is  Illegal;  and  that  when  it 
appears  that  enough  illegal  votes  were  cast 
In  an  election  to  change  the  result  or  make 
it  doubtful,  it  will  be  declared  void.    Wright 


V.  Board,  76  S.  Cw  674,  (TT  S.  B.  586;   Ganter 
V.  Gayden,  84  S.  C.  48,  65  S.  B.  94S. 

The  only  reasonable  inference  which  can 
be  drawn  from  the  testimony  is  that  one  or 
the  other  of  the  above-mentioned  conditions 
— and  in  some  instances  both — ^were  not  com- 
plied with  at  the  following  precincts:  Banks 
Mill,  Bloomlngdale,  Kltchings  Mill,  Otts, 
Wagener,  and  Windsor.  At  some  of  them, 
the  managers  agreed  th«it  they  would  not  re- 
quire the  production  of  registration  certifi- 
cates or  proof  of  the  payment  of  taxes.  At 
some,  they  required  one  but  not  the  other. 
An  attempt  was  made  to  show  compliance 
with  the  law  by  proving  that  the  managers 
knew  the  voters  personally,  and  were  satis- 
fied that  they  had  registration  certificates; 
and  that  they  had  paid  their  taxes,  by  show- 
ing that  the  managers  either  knew  or  were 
informed  that  the  sheriflT  had  not  been  in  tne 
neighborhood  to  levy  and  collect  tax  execu- 
tions, and  the  inference  was  that  all  the  peo- 
ple had  paid  their  taxes.  Such  a  palpable 
attempt  at  evasion  of  the  law  will  not  be 
tolerated.  Just  what  proof  of  payment  of 
taxes,  other  than  the  certificate  or  receipt  of 
the  ofiicers  authorized  to  collect  taxes,  whteh 
is  made  conclusive  proof  thereof,  will  satisfy 
the  statute,  it  is  not  now  necessary  to  de- 
cide. But  when  the  Legislature  used  the 
word  "proof,"  it  meant  legal  and  competent 
evidence,  furnished  by  afiidavit  or  in  some 
other  legal  form,  and  such  as  would  satisfy 
a  reasonable  mind  of  the  truth.  The  law- 
making power  has  declared  that  a  registra- 
tion certificate  and  proof  of  payment  of  tax- 
es must  be  produced  at  the  polla  Neither 
the  courts  nor  the  managers  of  election  have 
any  power  to  dispense  with  either  of  these 
mandatory  requirements  of  the  law. 

In  the  elections  reviewed  in  Wright  ▼. 
Board  and  Gunter  ▼.  Gayden,  it  appeared 
that  the  illegal  voting  was  so  general  that 
the  "Whole  election  was  thereby  affected,  and 
therefore  vitiated.  But  when  the  Illegal  vot- 
ing is  confined  to  only  a  few  of  many  pre- 
cincts, the  rejection  of  the  vote  of  the  pre- 
cincts thereby  affected  will  not  necessarily 
vitiate  the  entire  election.  There  may  be 
cases,  however.  In  which  the  number  of  pre- 
cincts rejected  on  account  of  fraud  or  ille- 
gal voting  is  so  large  that  the  whole  elec- 
tion will  be  declared  void,  even  though  the 
result  at  the  other  precincts  would  remain  un- 
changed. Where  fraud  or  illegality  In  an 
election  Is  eo  general  that  it  appears  that  a 
free  and  fair  expression  of  the  popular  will 
has  not  been  obtained,  the  whole  election 
will  be  set  aside.  When  the  polls  can  be 
purged  of  the  Illegal  votes,  this  should  be 
done,  and  onlj  the  Illegal  votes  should  be  re> 
Jected,  and  the  legal  votes  should  be  oount* 
ed.  But  when  this  cannot  be  done,  tlie  eor 
tire  polls  must  be  thrown  out,  If  It  appears 
that  enough  illegal  votes  have  been  cast  to 
affect  the  result  at  such  ik)!!,  or  to  leave  it 
in  doubt. 
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In  this  case  It  appears  that  enough  illegal 
votes  were  east  at  each  of  the  abOYe-named 
precinct9  to  have  changed  the  result  at  such 
precinct,  or,  at  least,  to  'have  left  it  in  doubt 
As  it  was  not  shown  by  whom  or  on  which 
side  of  the  question  the  illegal  votes  were 
cast,  and  as  the  polls  could  not  therefore 
have  been  purged  of  them,  the  entire  vote 
at  each  of  said  precincts  should  have  been 
thrown  out  Upon  the  same  grounds  fipon 
which  we  have  found  that  the  vote  at  the 
above-named  precincts  should  have  been  re- 
jected, the  State  Board  did  reject  the  poUs 
at  Creed's  Store,  a  precinct  contested  by  the 
relators,  and  also  those  at  White  Pond  and 
Silverton,  precincts  which  were  contested  by 
Johnson  and  Powell;  and  they  should  have 
rejected  the  poll  at  Montmorend,  another 
precinct  contested  by  Johnson  and  PowelL 

The  next  question  is  whether  the  county 
board  erred  in  admitting  testimony  to  sup- 
port the  contest  of  Johnson  and  Powell,  and 
whether  the  State  Board  erred  in  sustaining 
their  contest  as  to  certain  precincts.  The 
relators  contended  that,  as  there  was  no  ap- 
peal by  Johnson  and  Powell  from  the  first 
decision  of  the  county  board,  they  are  con- 
cluded; also,  that,  by  the  terms  of  the  order 
of  the  State  Board,  recommitting  the  matter, 
only  the  relator's  contest  was  to  be  heard. 
It  is  apparent  that  the  contest  of  Johnson 
and  Powell  was  filed  for  no  other  purpose 
than  tx>  offset  the  possible  effect  upon  the 
result  of  the  election  by  the  rejection  of  some 
or  all  of  the  precincts  contested  by  the  relat- 
ors. Therefore,  when  the  board  decided  to 
dismiss  the  contest  of  the  relators,  what 
would  have  been  the  use  to  consider  the  oth- 
er? No  matter  what  disposition  had  been 
made  of  it,  in  whole  or  In  part,  the  result 
would  not  have  been  changed.  Therefore  it 
was  not  considered  or  decided. 

But  we  think  the  terms  of  the  order  of  the 
State  Board  broad  enough  to  require  the 
consideration  of  that  contest  by  the  county 
board.  It  will  be  noted  that  "the  entire  rec- 
ord" was  recommitted  with  instructions  to 
"recanvass  the  vote  for  Aiken  county,"  and 
not  merely  the  precincts  contested  by  relat- 
ors. In  State  v.  Nerland,  7  S.  C.  246,  quoted 
with  approval  in  Ex  parte  Mackey,  15  S.  C. 
332,  Chief  Justice  Moses  said:  '*The  term 
(canvassers)  employed  to  designate  the  duty 
to  be  performed  by  the  commissioners  would 
seem  to  impose  an  obligation  beyond  that  of 
merely  counting  the  ballots  and  comparing 
the  statement  of  managers.  'Canvassing*  im- 
plies 'search,'  'scrutiny,'  •investigation,'  'ex- 
amination,' etc."  The  fact  that  the  order  of 
the  State  Board  specifically  required  certain 
things  to  be  done  with  regard  to  the  contest 
of  the  relators  does  not  exclude  the  consider- 
ation of  the  other  contest,  especially  when 
the  board  were  required  by  that  order  to  re- 
canva88  the  vote  for  the  whole  county,  when 
the  contest  of  relators  covered  only  a  few 
precincts. 

With  respect  to  some  of  the  predncta  con- 


tested by  the  relators,  the  petition  herein 
states  other  grounds  than  those  stated  In  the 
notice  of  contest  filed  with  the  county  board. 
The  court  will  not  consider  any  other  grounds 
than  those  stated  in  the  notice  filed.  While 
the  statute  does  not  specify  any  method  of 
procedure  in  such  contests,  and  while,  per- 
haps, technical  precision  in  pleading  should 
not  be  required,  still  reason  and  Justice  re- 
quire that  the  grounds  relied  upon  should  be 
stated  so  plainly  and  clearly  that  the  con- 
testee  may  pr^are  to  meet  them  without  un- 
necessary labor  or  expense;  and,  unless  the 
notice  is  amended  by  order  of  the  board,  the 
contestant  will  be  held  to  the  grounds  al- 
leged, and  the  admission  of  evidence  will  be 
restricted  accordingly.  As  well  might  the  no- 
tice specify  one  precinct,  and  the  contestant 
be  allowed  to  introduce  evidence  as  to  an- 
other. 

The  next  que0tion  is  whether  the  demurrer 
of  contestants  to  the  Jurisdiction  of  the 
board,  as  organized  on  September  7th,  and 
the  legality  of  that  meeting,  should  have  been- 
sustained.  The  statute  does  not  provide  how 
or  by  whom  meetings  of  the  board  shall  be 
called.  In  the  absence  of  such  provision,  it 
was  competent  for  the  majority  to  call  the 
meeting.  The  rule  is  that  "where  a  body  or 
board  of  officers  is  constituted  by  law  to  per- 
form  a  trust  for  the  public,  or  to  execute  a 
power  or  perform  a  duty  prescribed  by  law, 
it  is  not  necessary  that  all  should  concur  in 
the  act  done.  The  act  of  the  majority  is  the 
act  of  the  body."  Abbeville  y.  McMillan,  52 
S.  G.  60,  29  S.  E.  540. 

The  next  question  is  whether  there  was  er- 
ror in  not  allowing  more  time  for  the  produc- 
tion of  witnesses  before  the  county  board, 
and  more  time  for  the  hearing  of  the  appeal 
by  the  State  Board.  The  time  allowed  In 
such  cases  must  necessarily  be  left  to  the  dis- 
cretion of  such  boards,  and  the  court  will  not 
interfere,  unless  there  was  a  manifest  abuse 
of  the  discretion  to  the  prejudice  of  the  com* 
plainant  The  time  fixed  by  the  statute  with- 
in which  the  boards  are  required  to  discharge 
their  duties  shows  that  a  speedy  determina- 
tion of  such  contests  was  contemplated  and 
intended.  And  there  are  strong  reasons  rest- 
ing In  a  sound  public  policy  why  such  con- 
tests should  be  brought  to  a  speedy  deter- 
mination. From  the  circumstances  of  the 
case,  both  boards  were  under  the  necessity  to 
act  promptly,  and  both  have  found  as  a  fact 
that  the  time  allowed  was  sufficient,  and  we 
think  their  finding  was  warranted  under 
the  circumstances.  Moreover,  the  motion  ad- 
dressed to  the  county  board  for  more  time  to 
procure  witnesses  was  not  supported  by  af- 
fidavit, as  it  should  have  been,  naming  the 
witnesses  and  stating  their  places  of  resi- 
dence, 80  that  the  board  could  the  more  in- 
telligently have  decided  how  much  time  could 
be  allowed  within  the  limit  allowed  them  bf 
the  State  Board. 

Section  208,  vol.  1,  Code  1902,  provides  th&t 
''the  managers  shall  administer  to  each  per- 
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son  offering  to  vote  an  oath  that  he  is  quali- 
fied to  vote  at  this  election,  according  to  the 
OonsUtution  of  this  state,  and  that  he  has  not 
voted  during  this  election.'*  And  section  212 
provides  that  "at  each  precinct,  a  space  or 
enclosure,  such  as  the  managers  of  election 
shall  deem  fit  and  sufficient,  shall  be  railed 
off  or  otherwise  provided  with  an  opening  at 
one  end  or  side  for  the  entrance  of  the  voter, 
and  an  opening  at  the  other  for  his  exit,  as  a 
voting  place  in  v^hlch  to  hold  the  election. 

♦  ♦  ♦  And  the  ballot  box  shall  be  so  lo- 
cated as  to  be  in  view  of  persons  outside  of 
the  polling  place,  during  the  time  of  voting. 

•  *  *  But  one  voter  shall  be  allowed  to 
enter  any  voting  place  at  a  time,  and  no  one, 
except  the  managers,  shall  be  allowed  to 
Bpe&k  to  the  voter  while  in  the  voting  place 
casting  his  vote." 

The  violation  of  one  or  more  of  the  forego- 
ing provisions  of  the  statute  is  alleged  as  the 
ground  of  contest  of  the  following  precincts: 
Aiken,  Oak  Grove,  Bath,  Kneeces  Mill,  Sal- 
leys,  Seivem,  and  Shaws  Fork.  The  state 
canvassers  have  found,  as  a  fact,  that  the 
election  was  fair,  and  that  none  of  the  things 
above  mentioned  affected  the  result,  and  that 
some  of  the  allegations  were  not  sustained  by 
the  evidence.  This  finding  cannot  be  re- 
viewed. 

Moreover,  the  provisions  above  quoted  are 
merely  directory,  and  not  mandatory  or  im- 
perative; and  it  is  well  settled  that  the  vio- 
lation of  such  provisions  of  a  statute  as 
merely  regulate  the  conduct  of  elections  Is 
not,  in  the  absence  of  fraud,  vitiative,  unless 
it  19  made  to  appear  that  the  result  was  there- 
by affected.  De  Berry  ▼.  Nicholson,  102  N. 
C.  4G5,  9  S.  E.  545^  11  Am.  St  Rep.  767; 
Parvin  V.  Wimberg,  190  Ind.  561,  30  N.  E. 
790, 15  L.  R.  A.  775,  30  Am.  St  Rep.  254;  Pat- 
ton  V.  Watkins,  131  Ala.  387,  31  South.  93,  90 
Am.  St  Rep.  43;  6  Cya  362.  These  provi- 
sions of  the  statute  should,  however,  be  ob- 
served by  the  election  officers,  whose  sworn 
duty  is  to  administer  the  law,  as  enacted  by 
the  Legislature.  It  has  been  well  said  that 
before  an  election  all  provisions  of  the  stat- 
ute should  be  deemed  and  held  by  the  of- 
ficers of  the  election  to  be  mandatory.  Any 
willful  neglect  of  duty  by  such  officers  Is 
made  a  misdemeanor  by  statute.  Section  284, 
Cr.  Code. 

Notwithstanding  the  errors  of  the  State 
Board  which  we  have  pointed  out,  we  find, 
upon  examination  of  the  vote  at  the  other 
precincts  in  the  county,  that  they  give  a 
majority  "for  sale."  Therefore  the  illegali- 
ties complained  of  have  not  affected  the  re- 
sult of  the  election,  as  declared  by  the  board. 
As  there  was  no  fraud,  and  the  illegal  voting 
was  not  so  general  as  to  warrant  the  conclu- 
sion that  the  election  was  not  a  free  and  fair 
expression  of  the  popular  will,  it  will  be  sus- 
tained. 

Petition  dismissed. 


(86  S.  C.  283^, 

LEWIS  et  al.  ▼.  POPE  et  aL 

(Supreme  Court  of  South  Carolina.     July  13, 

1910.) 

1.  Tbial  (I  194*)— IrrsTBucnoNS— Chabge  as 
TO  Mattbbs  of  Fact. 

An  instruction  that  a  person  cannot  live 
on  or  occupy  one  tract  of  land  and  establish 
adverse  possession,  under  color  of  title,  over 
an  adjoining  tract  b^  proving  that  he  has  cut 
timber  on  the  adjoining  tract  and  hauled  it  off 
for  use  on  the  tract  on  which  he  lived  was 
properly  refused,  as  violating  Const  art.  5,  | 
26,  providing  that  judges  shall  not  charge  ju- 
ries in  respect  to  matters  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  I  194.*] 

2.  Advebsb  Possession  (|  18*)— Actuai.  Oo- 
OUPANCY— Residence. 

Actual  residence  is  not  essential  to  the 
defense  of  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S|  96-98 ;   Dec  Dig.  |  18.*] 

3.  Advebse  Possession  (|  13*)— Blbkents. 

Adverse  possession  as  applied  to  real  es- 
tate is  an  actual,  visible,  and  exclusive  appro- 
priation of  land  commenced  and  continued  under 
a  claim  of  right  with  the  intent  to  assert  the 
claim  against  the  true  owner,  and  accompanied 
b^  such  an  invasion  of  the  rights  of  the  oppo- 
site party  as  to  give  him  a  cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  ||  65-76;   Dec  Dig.  S  13.* 

For  other  definitions,  see  Words  and  Phraseib 
vol.  1,  pp.  227-236 ;   vol.  S,  p.  756&] 

4.  TBiAL  (S  260*)— Refusal  of  Instbuctignb. 

A  refusal  to  charge  that  a  person  cannot 
live  on  or  occupy  one  tract  of  land  and  estab- 
lish adverse  possession,  under  color  of  title,  over 
an  adjoining  tract  by  proving  that  he  has  cut 
wood  or  timber  on  the  adjoining  tract,  for  use 
on  the  tract  on  which  he  lived,  is  rendered 
harmless  by  charging  that  before  one  can  suc- 
ceed in  holding  lands  under  a  claim  of  adverse 
possession,  he  must  prove  that  he  has  been  in 
possession  for  10  consecutive  years,  claiming 
it  openly,  notoriously,  and  adversely,  and  he 
cannot  succeed  in  his  claim  by  living  on  an- 
other tract  and  cultivating  for  a  few  years  a 
small  patch  on  the  tract  he  claims,  or  by  going 
on  such  tract  and  sometimes  cutting  wood  or 
timber  for  use  on  the  tract  on  which  he  lives, 
but  he  must  show  that  he  has  been  doing  that 
for  10  consecutive  years. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;   Bee  Dig.  |  260.*] 

5.  Advebse  Possession  <|  116*)  —  Inbtbuo- 
noNS— Pbesumption. 

In  an  action  for  the  possession  of  land, 
where  defendants  show  adverse  possession  by 
themselves  and  their  ancestors  for  over  20 
years,  a  request  to  charge  that  the  mere  going 
on  the  land  while  living  on  another  tract  and 
cultivating  a  part  of  it  for  a  few  years,  or  oc- 
casionally cutting  wood  on  it,  is  not  possession 
from  which  it  can  be  presumed  that  there  was 
a  deed  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  116.*] 

6.  Advebse  Possession  (|  43*)— OoNTiNumr 
OF  Possession- Tacejno  Successive  Pos- 

BIONS. 

To  sustain  the  defense  of  adverse  posses- 
sion under  the  statute,  the  defendant  is  not 
allowed  to  tack  his  possession  to  that  of  the 
party  from  whom  he  claims. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent   Dig.   SI  213-225;    Dec.  Dig.   | 

43.*] 
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7.  Tbial  (§  187*)— Instructions— Charges  as 

TO  Matters  of  Fact. 

A  charge  that,  while  the  declarations  of  a 
person  who  has  been  in  possession  of  land  may 
be  given  in  evidence  to  show  under  what  right 
be  neld  it,  yet  the  loose  declarations  of  a  man 
in  possession  cannot  prevail  against  the  truth 
of  the  case  as  shown  on  the  trial,  was  properly 
refused,  as  violating  Const  art  5,  f  26,  provid- 
ing that  judges  shall  not  charge  juries  in  re- 
spect to  matters  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  187.*] 

&  Trial  (J  296*)— Instructions— Construc- 
tion OF  Charge  as  a  Whole. 

An  instruction  that  the  law  presumes  ]^s- 
session  unexplained  to  be  adverse  possession, 
that  holding  exclusively,  and  adversely,  and 
openly  are  the  highest  acts  in  the  power  of  the 
disseisor  to  indicate  his  intention,  and  that 
those  who  claim  an  interest  in  things  must  be 
charged  with  a  knowledge  of  their  status  and 
condition  was  free  from  error,  where  the  court 
also  charged  that  if  a  plaintiff  in  an  action  to 
recover  real  property  establishes  legal  title  he 
is  presumed  to  have  been  in  possession  within 
the  time  required  by  law,  and  the  occupation  of 
the  land  by  any  other  person  is  deemed  to  have 
been  in  subordination  to  the  legal  title,  and 
to  defeat  the  legal  title  the  person  in  posses- 
sion must  show  that  he  has  held  and  possessed 
the  land  adversely  against  such  legal  title  for 
10  consecutive  years  before  the  commencement 
of  the  action. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  705-718;   Dec.  Dig.  |  296.*] 

Appeal  from  Conunon  Pleas  drcuit  Court 
Of  Spartanburg  County;  J.  W.  De  Vore, 
Judge. 

Action  by  R.  H.  Lewis  and  others  against 
N.  B.  Pope  and  others.  BYom  a  judgment 
In  favor  of  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Tbe  grounds  of  appeal  were  as  follows: 
1.  Because  his  honor,  as  it  is  respectfully 
submitted,  erred  in  refusing  to  charge  the 
plaintiffs'  sixth  request,  to  wit:  "A  person 
cannot  live  on  or  occupy  one  tract  of  land 
and  establish  adverse  possession,  under  color 
of  title,  over  an  adjoining  tract  of  land  by 
proving  that  he  has  cut  wood  or  timber  on 
such  adjoining  tract  and  hauled  it  off  for 
use  on  the  tract  on  which  he  lived."  2.  Be- 
cause his  honor  erred  in  refusing  to  charge 
plaintiffs*  thirteenth  request,  to  wit:  "When 
a  person  claims  that  he  has  acquired  title  to 
land  by  being  in  possession  for  20  years, 
he  must  prove  such  possession  of  sudi  land 
for  20  consecutive  years.  The  mere  going 
on  the  land  while  living  on  another  tract, 
and  caltivatlng  a  part  of  such  land  for  a 
few  years,  or  occasionally  cutting  wood  on 
It,  is  not  such  possession  from  which  it  can 
be  presumed  that  he  had  a  deed.  In  all 
cases  the  jury  must  find  the  truth  from  the 
evidence,  and  If,  as  a  matter  of  fact,  he  had 
no  deed,  then  they  cannot  presume  that  he 
bad  such  deed."  3.  Because  his  honor  erred 
In  refusing  to  charge  all  of  the  eighth  re- 
quest of  the  plaintiffs,  to  wit:  "Where  one 
establishes  a  legal  title  to  land  the  law  pre- 
fltumes  that  he  has  been  in  possession  of  the 


same  within  the  time  fixed  by  the  statute, 
and  such  title  cannot  be  defeated  by  an  oc- 
cupant of  such  land,  unless  he  proves  ad- 
verse possession  in  one  or  the  other  of  the 
ways  which  have  been  explained  to  you,  and 
even  though  it  does  appear  that  the  occupant 
has  been  in  possession  of  the  same  for  20 
years  this  will  not  presume  a  deed  from 
the  owner  of  such  land,  but  before  such  oc- 
cupant can  defeat  the  legal  title  he  must' 
establish  his  adverse  possession,  either  under 
color  of  title  or  by  actual  possession  for  10 
consecutive  years."  4.  Because  his  honor  er- 
red in  refusing  to  charge  plaintiffs*  eleventh 
request,  to  wit:  "While  the  declarations  of 
a  person  who  has  been  in  possession  of  land 
may  be  given  in  evidence  to  show  under 
what  right  he  held  it,  yet  I  charge  you  that 
the  loose  declarations  of  a  nian  in  posses- 
sion cannot  prevail  against  the  truth  of  the 
case,  as  may  be  ascertained  and  proved  on 
the  trial  of  such  case."  5.  Because  his  hon- 
or erred  in  charging  the  fourth  request  of 
the  defendants,  to  wit:  "The  law  presumes 
possession  unexplained  to  be  adverse  posses- 
sion. Holding  exclusively,  and  adversely,  and 
openly,  are  the  highest  acts  in  the  power  of 
the  disseisor  to  indicate  his  intention.  Those 
who  claim  an  interest  in  things  must  be 
charged  with  a  knowledge  of  their  status.and 
condition." 

Sanders  ft  De  Pass,  for  appellants.  Stan* 
yame  Wilson  and  J.  B.  Atkinson,  f6r  re- 
spondents. 

GARY,  A.  J.  This  is  an  action  to  reoorer 
possession  of  a  tract  of  land  containing  about 
100  acres.  The  defendants  denied  the  plain- 
tiffs' title,  and  set  up  the  defenses  of  ad- 
verse possession,  presumption  of  a  grant,  es- 
toppel, and  laches.  The  Jury  rendered  a  ver- 
dict in  favor  of  the  defendants,  and  the 
plaintiffs  appealed  upon  exceptions  which 
will  be  reported. 

First  exception.  In  order  to  understand 
clearly  the  question  presented  by  this  excep- 
tion, it  will  be  necessary  to  refer  to  the  tes- 
timony of  the  defendants'  witnesses,  which 
is  thus  summarized  by  the  respondents'  at- 
torneys: "In  1860  T.  W.  Pope,  ancestor  of 
defendants,  was  in  possession.  His  son,  N. 
K.  Pope,  sajrs  he  continued  in  possession  till 
he,  N.  K.  Pope,  went  West  in  1871.  The 
fenced-in  i)ortion,  some  11  acres*  he  cultivat- 
ed and,  in  winter,  pastured;  the  rest  of  the 
place,  woodland,  he  used  for  firewood  and 
cattle  range.  N.  B.  Pope  says:  He  worked 
in  this  cultivated,  fenced  land  for  his  father 
in  1871.  The  cattle  were  pastured  there  In 
winter.  This  continued  till  1876,  when  the 
family  scattered  by  deaths  and  marriages, 
leaving  no  one  but  himself  with  his  father. 
They  thereupon  discontinued  cultivating,  and 
devoted  the  place  to  pasture,  till  three  years 
after  the  fence  law  was  enacted,  about  1884, 
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and  then  hauled  off  the  rails  and  buUt  a  fence 
for  the  cattle,  and  let  that  farm  grow  np. 
The  tract  was  used  in  the  only  other  ways 
possible ;  clearing  liand  by  catting  timber  and 
selling  it  for  wood,  sawing  and  nsing  it  for 
firewood  and  snlngles.  This  continued  until 
his  father's  death  in  1900.  From  the  time 
Ms  father  went  on  the  place  till  his  death, 
he  used  it  as  his  own.  Just  like  his  other 
lend,  claiming  It  as  his  own,  and  no  one 
interfered  with  his  possession.  After  his 
death  Ms  childr'^n  continued  to  use  and  oc- 
cupy it,  building  houses  upon  it  in  1001  and 
1908.  In  1904  it  was  divided  amongst  them 
by  partition,  and  has  since  then  been  occu- 
pied and  cultivated  by  those  of  the  family 
to  whom  it  was  set  oflT.  During  all  the 
while,  for  80  years,  the  plaintiff  Lewis  lived 
in  that  neighborhood.  J.  D.  Oooley  says: 
That  his  first  recollection  was  T.  W.  Pope 
cultivating  some  eight  or  ten  acres  of  the 
place,  and  getting  wood  and  pine  off  of  It  for 
bis  own  use.  He  made  no  diflTerence  in  the 
use  of  this  land  and  his  other  lands.  In 
1876  witness  helped  pile  up  fodder  and  put 
it  in  an  old  house  there,  along  with  T.  W. 
Pope's  children.  Simeon  Moore  says:  That 
in  1888  he  cut  down  saw  timber  on  the 
place  for  T.  W.  Pope,  and  sawed  there  for 
four  or  five  months — about  200,000  feet  6. 
B.  Morris  says:  That  he  was  on  the  place 
in  1873,  and  T.  W.  Pope  was  then  in  posses- 
sion, and  he  so  continued  till  his  death,  us- 
ing it  ju»t  like  he  did  his  other  lands,  and 
claiming  it  as  his  own ;  and  after  his  death 
his  heirs  tock  charge  of  it,  but  did  not  divide 
It  up,  under  the  surveyor's  advice,  because 
they  could  not  find  among  his  papers  a  deed 
to  the  place.  "From  187B  to  this  time  the 
land  has  not  been  In  possession  of  any  one 
but  T.  W.  Pope  and  his  heirs.  Mrs.  lisura 
Nance  says:  That  from  her  earliest  recol- 
lection her  father,  T.  W.  Pope,  was  in  pos- 
session of  the  land,  cultivating  it  and  pastur- 
ing it,  and  the  men  bringing  in  firewood. 
She  left  and  went  West  in  1880,  returning  in 
1896,  finding  him  still  in  possession.  Never 
heard  of  any  one  else  claiming  the  land.  T. 
B.  Johnson,  surveyor,  says:  That  In  1900, 
after  T.  W.  Pope's  death,  he  surveyed  his 
lands  and  platted  them  for  his  heirs,  as 
shown  by  Exhibit  1.  In  doing  so  he  made 
use  of  a  plat  made  by  J.  B.  Davis,  surveyor, 
In  1879  for  T.  W.  Pope  of  his  lands,  Intro- 
duced as  Exhibit  J.  This  plat  J  includes  the 
land  In  dispute.  In  T.  W.  Pope's  lifetime, 
Wm.  Ramsay  got  him  to  survey  a  tract 
which  lies  Just  east  of  the  tract  in  dispute, 
and  he  (witness)  had  to  locate  the  line  di- 
viding them.  In  doing  so  he  got  T.  W.  Pope 
to  help  him.  Pope  told  him  that  was  his 
line  and  Ramsay's.  This  was  the  eastern 
line  of  the  land  in  dispute.  N.  B.  Pope  says: 
That  when  Davis  made  the  survey  and  plat 
(Exhibit  J)  for  his  father,  he  and  his  father 
went  along  and  his  father  showed  Davis  the 
Unes  by  which  the  survey  was  made." 
There  are  two  reasons  why  thlii  exception 


cannot  be  sustained.  In  the  first  place,  the 
request  was  in  violation  of  art  6>  |  26,  of 
the  O)nstltution,  which  provides  that  '*judg- 
es  shall  not  charge  juries  in  respect  to  mat- 
ters of  fbct,"  in  that  it  undertakes  to  say, 
as  matter  of  law,  that  certain  facts  do  not 
constitute  adverse  possession,  whereas  the 
Inference  from  such  testimony  presents  a 
question  of  fact  to  be  determined  by  the  jury. 
16  Enc  of  Law  (1st  Ed.)  465  et  seq. ;  Whal^ 
V.  Stevens,  27  B.  G.  549,  4  S.  B.  145 ;  State 
V.  Aughtry,  49  S.  0.  305,  26  S.  B,  619,  27  S. 
E.  199;  Pldcens  v.  By.,  54  8.  C.  498,  32  S.  B. 
567;  Rinake  r.  Mfg.  Go.,  58  S.  G.  360,  86 
S.  B.  700;  Wood  v.  MTg.  Go.,  66  S.  O.  482, 
45  S.  E.  81 ;  Weaver  v.  Ry.,  76  S.  a  49,  56 
S.  B.  657,  121  Am.  St  Rep  934;  TurbyfiU  v. 
Ry.,  83  S.  G.  825,  65  S.  BL  27&  The  case  of 
Pickens  v.  Railway,  supra,  shows  that  this 
principle  Is  specially  applicable  to  the  case 
under  consideration,  as  there  was  testimony, 
other  than  that  mentioned  in  the  exception, 
touching  the  question  of  adverse  possession. 
In  the  second  place,  actual  residence  is  not 
essential  to  the  defense  of  adverse  posses- 
sion. "Adverse  possession,  as  applied  to  real 
estate,  is  an  actual,  visible,  and  exclusive  ap- 
propriation of  land  commenced  and  continned 
under  a  claim  of  right,  with  the  intent  to 
assert  such  claim  against  the  true  owner,  and 
accompanied  by  such  an  Invasion  of  the 
rights  of  the  opposite  party,  as  to  give  him  a 
cause  of  action."  1  Enc.  of  Law,  789;  2  Enc. 
L.  &  P.  362.  *'The  usual  test  of  entry  and 
I)08sefi6ion  is  actual  occupation  and  resi- 
dence, cultivation,  and  Improvement  of  the 
land.  The  evidence  necessary  to  establish 
actual  adverse  possession,  varies  in  each  par- 
ticular case,  depending  upon  the  situation  of 
the  property,  and  the  use  to  which  it  may 
be  applied.  The  same  rule  will  not  apply 
equally  to  cultivated  lands,  town  property, 
and  wild  lands.  Although  tiiere  must  be  ac- 
tual entry,  neither  actual  occupation,  culti- 
vation, nor  residence  Is  necessary,  where  the 
property  is  so  situated  as  not  to  admit  of 
any  permanent  Improvement  or  cultivation; 
but  where  acts  of  ownership  have  been  done 
upon  lands,  which  from  their  nature  indicate 
a  continuous  claim  of  property,  and- are  con- 
tinued long  enough,  such  acts  are  evid^ice 
of  an  adverse  possession  for  the  considera- 
tion of  the  jury."  1  Enc.  of  Law,  822,  823. 
''The  actual  fencing  and  inclosing  of  the  land 
are  not  unless  expressly  required  by  statute, 
essential  to  constitute  adverse  possession,  but 
such  acts  are  very  decisive,  in  determining: 
possession  and  claim  of  ownership.  Where 
the  property  has  been  properly  inclosed, 
there  may  be  sufllcient  evidence  of  dalxn  and 
ownership  without  actual  residence."  1  Enc. 
of  Law,  828,  829;  2  E^ac.  L.  P.  869-371. 
"Although  possessio  pedis  does  not  require 
actual  occupancy,  it  implies  inclosure  and  use 
of  the  ground  inclosed.  I  will  not  undertake 
to  Indicate  in  what  way  It  should  be  used. 
In  general  It  should  be  cultivated,  or  per- 
haps it  mi{;ht  be  suflicient  that  it  should  be 
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used  Hot  jmatui'fe.*  Per  jButier,  J.,  In  deliver- 
ing the  opinion  of  the  court  In  Porter  v. 
Kennedy,  1  McMul.  354.  But  even  fit  there 
was  error  It  was  rendered  harmless  by  char- 
ging the  following  request:  ''Before  one  can 
succeed  in  holding  lands  under  a  claim  of  ad- 
verse possession,  he  must  prove  that  he  has 
been  In  possession  for  10  consecutive  years, 
claiming  it  openly,  notoriously,  and  adverse- 
ly. He  cannot  succeed  in  such  claim  by  living 
on  another  tract  and  cultivating  for  a  few 
years  a  small  patch  on  the  tract  he  claims, 
or  by  going  on  such  tract  and  sometimes  cut- 
ting wood  or  timber,  and  hauling  it  off  for 
use  on  the  tract  on  which  he  lives,  but  he 
must  show  that  he  has  been  doing  that  for 
10  consecutive  years." 

Second  exception.  The  proposition  con- 
tained in  the  first  sentence  of  the  request  Is 
disposed  of  by  what  was  said  In  considering 
the  first  exception.  The  proposition  em- 
l)odied  in  the  second  sentence  of  the  request 
is  antagonistic  to  the  doctrine  upon  which 
presxmiptlons  rest,  to  wit,  that  even  when 
there  is  no  proof  of  a  fact,  nevertheless,  after 
20  years,  it  will  be  presumed  to  exist  Rld- 
dlehoover  v.  Kinard,  1  Hill  Eq.  376 ;  M<5Leod 
r.  Rogers.  2  Rich.  Law,  19 ;  Corbett  t.  Fogle, 
T2  6.  a  312,  51  S.  B.  884 ;  Powers  v.  Smith, 
80  S.  C.  110,  61  S.  E.  222. 

"Presumptions  may   supply  the  place  of 
positive  proof.    There  are  two  kinds  of  pre- 
sumptions.    The  one  may  be  called  a  legal 
presumption;    the   other   a  presumptlop   of 
fact    The  first  is  wholly  unconnected  with 
the  Idea  of  belief,  in  fact  it  is  opposed  to  it 
It  is  a  mere  rule  of  law  to  supply  those  de- 
fects of  our  nature  and  the  nature  of  things, 
which  cannot  otherwise  be  guarded  against. 
Under  this  rule  the  party  must  rely  on  a 
long-continued  and  uninterrupted  possession. 
The  rule  invests  such  possession  with  the 
title.    I  am  never  led  to  the  consideration  of 
this  subject,  but  my  mind  Involuntarily  re- 
earn  to  the  peculiarly  happy  and  lucid  exposi- 
tion of  the  rule  by  Lord  Chancellor  Ermine 
in  the  case  of  12  Vesey,  266,  267.     He  ob- 
serves that  it  has  been  said  you  cannot  pre- 
sume unless  you  believe.    'But  It  is  because 
there  are  no  means  of  creating  belief  or  dis- 
belief that   such   general   presumptions   are 
raised  upon  subjects  of  which  there  Is  no 
record  or  written  muniment.    Therefore,  up- 
on the  weakness  and  infirmity  of  all  human 
tribunals,  judging  of  matters  of  antiquity, 
instead  of  belief  (which  must  be  the  forma- 
tion of  the  judgment  upon  a  recent  transac- 
tion), where  the  circumstances  are  incapable 
of  forming  anything  like  belief,   the  legal 
presumption  holds  the  place  of  particular 
and  Individual   belief.     Mankind,   from  the 
infirmity   and   necessity   of  their  situation, 
must  for  the  preservation  of  their  property 
and  rights,  have  recourse  to  some  general 
principle  to  take  the  place  of  individual  and 
specific  belief;    which  can  hold  only  as  to 
matters  within  our  own  time,  upon  which  a 
conclusion  can  be  formed  from  particular  and 


Individual  knowledge.'  The  second  is  the 
rule  in  relation  to  the  presumption  of  facts. 
Where  the  party  undertakes  to  show  that 
in  point  of  fact  a  deed  did  exist,  there 
he  must  first  prove  such  circumstances  as 
will  evidence  the  belief  of  its  existence;  next 
the  loss  or  destruction ;  and  lastly,  the  con- 
tents." Per  Ck>lco<dc,  J.,  In  delivering  the 
opinion  of  the  court  in  Stockdale  v.  Young, 
3  Strob.  501,  note.  The  second  kin^  of  pre- 
sumption is  not  involved  in  this  case. 

Third  exception.  The  circuit  judge  charg- 
ed the  request  down  to  the  words  "which 
have  been  explained  to  you.'*  The  second 
portion  of  the  request  would,  however,  de- 
prive the  defendants  of  the  right  to  rely  up- 
on the  presumption  of  a  grant,  unless  they 
first  showed  that  they  had  acquired  title  to 
the  land  by  adverse  possession  for  the  stat- 
utory period  of  10  years.  In  order  to  sus- 
tain, the  defense  of  adverse  possession  under 
the  statute,  the  defendant  is  not  allowed  to 
tack  his  possession  to  that  of  the  party  from 
whom  he  claims.  P^ues  v.  Warley,  14  S.  O. 
180:  Ellen  v.  Ellen,  16  S.  C.  132;  Garrett 
V.  Weinberg,  48  S.  0.  28,  26  -S.  E.  3.  It  was, 
however,  held  in  the  case  of  McLeod  v.  Rog- 
ers, 2  Rich.  Law,  19,  that  a  continuous  ad- 
verse possession  of  land  for  20  years,  by  dif- 
ferent persons  and  at  different  times.  Is  suffi- 
cient to  raise  the  presumption  of  a  grant 
It  will  thus  be  seen  that  It  would  have  been 
prejudicial  to  the  rights  of  the  defendants  to 
charge  the  request 

Fourth  exception.  When  the  request  was 
presented  the  presiding  judge  said:  "I  refuse 
that  eleventh  request  as  It  stands,  but  I  will 
cover  it  in  my  general  charge,  before  I  get 
through,  In  a  dlfTerent  way."  The  appellants 
have  not  shown  wherein  the  general  charge 
in  this  respect  was  prejudicial  to  their  rights, 
but  waiving  such  objection,  the  exception 
cannot  be  sustained,  as  the  request  was  in 
violation  of  article  6,  f  26,  of  the  Gonstltn- 
tlon,  which  provides  that  "judges  shall  not 
charge  juries  in  respect  to  matters  of  fact" 

Fifth  exception.  In  disposing  of  the  re- 
quest set  out  in  this  exception,  the  presiding 
judge  said:  "I  will  have  tO  charge  that  re- 
quest Holding  exclusively,  and  adversely, 
and  openly  are  such  matters  as  you  may  take 
Into  consideration,  in  ascertaining  and  pass- 
ing upon  the  question^  as  to  whether  the 
holding  was '  adverse."  When  the  question 
presented  by  this  exception  Is  considered  in 
connection  with  other  portions  of  the  charge, 
especially  what  was  said  In  charging  the 
plaintiff's  first  request,  it  will  be  seen  that 
it  is  free  from  error.  The  first  request  and 
the  remarks  of  the  presiding  judge  are  as 
follows:  "If  a  plaintiff,  In  an  action  to  re- 
cover real  property,  or  the  possession  there- 
of, establishes  a  legal  title  to  the  land  in 
dispute,  then  he  is  presumed  to  have  been  in 
possession  thereof,  within  the  time  required 
by  law,  and  when  such  is  the  case,  the  occu- 
pation of  the  land  by  any  other  person  Is 
deemed  to  have  been  under  and  In  sabwdina- 
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tlon  to  the  legal  title,  and  before  such  legal 
title  can  be  defeated  the  person  in  possession 
must  show  that  he  has  held  and  possessed 
the  land  adversely  against  such  legal  title 
for  10  consecutive  years,  before  the  com- 
mencement of  the  action. 

*'I  charge  you,  aa  I  have  already  done  in 
sum  and  substance,  whenever  a  person  comes 
into  court,  and  shows  that  he  has  the  legal 
title,  or  \k2LS  had  it  the  law  presumes  that 
he  is  in  possession,  or  that  if  any  one  else 
is  in  possession,  the  law  presumes  that  he  is 
there  by  permission  of  the  owner,  the  person 
who  owns  the  legal  title  to  the  land.  The 
person  In  possession  claims  as  a  subordinate, 
but  that  presumption  may  be  rebutted  by  evi- 
dence. That  is  the  case  here,  and  it  is  for 
you  to  say  whether  that  presumption  has 
been  rebutted  by  the  evidence." 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.,  concurs  in  the  result  HY- 
DRICK,  J.,  did  not  sit  in  this  case. 


(86  S.  C.  370) 


STATE  V.  DUNCAN. 


(Supreme  Court  of  South  Carolina.     July  18, 

1910.) 

1.  Criminal  Law  (§  1171*)— Appbal— Harm- 
less Error— Argument  of  Counsel. 

Great  latitude  is  allowed  in  the  argument 
of  counsel,  provided  it  is  confined  to  the  evi- 
dence; but  the  court  on  its  own  motion  must 
check  any  departure  therefrom,  and  an  abuse 
of  the  privilege,  over  objection,  so  far  as  to 
probably  affect  the  verdict,  is  error  requiring  a 
new  trial. 

[£}d.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  3126,  3127 ;   Dec  Dig.  §  1171.*] 

2.  Criminal  Law  (§  1171*)— Appeal— Harm- 
less Error- Argument  of  Counsel. 

Where  the  record  shows  that  no  other  ver- 
dict could  have  been  found  on  any  reasonable 
view  of  the  evidence  than  was  found,  improper 
argument  of  counsel  in  departing  from  the  evi- 
dence was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  3126,  3127;   Dec  Dig.  S  117L*] 

3.  Criminal  Law  (§  726*)— Appeal— Harm- 
less Error— ARGUMENT  of  Counsel. 

Where  counsel  for  accused  in  his  argument 
improperly  alluded  to  the  fact  that  newspapers 
were  urging  convictions  for  homicide,  the  argu- 
ment of  the  state's  attorney  that  there  were 
four  indictments  for  that  crime  on  the  docket, 
but  they  had  nothing  to  do  with  -the  case,  and 
that  every  case  must  stand  on  its  own  merits, 
was  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  1681 ;   Dec  Dig,  S  726.*] 

4.  Homicide    (f   300*)  — Self- Defense  — In- 
struction. 

A  charge  on  self-defense  that  if  accused 
used  such  language  to  decedent  as  might  rea- 
sonably be  expected  to  bring  on  a  physical  en- 
counter, and  actually  helped  to  bring  it  on, 
resulting  in  the  death  of  decedent,  accused  could 
not  plead  self-defense,  and  the  jury  must  de- 
termine whether  accused  used  to  decedent  lan- 
guage that  was  reasonably  calculated  to  bring 
on  a  difficulty,  etc,  properly  submitted  to  the 


jury  the  question  whether  accused  acted  as  a 
reasonable  man,  and  whether  a  reasonable  man 
would  expect  to' bring  on  a  difficulty  by  the  use 
of  similar  language. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  614-632;  Dec  Dig.  |  300.*J 

5.  Criminal  Law   ({|  763,   7e4*)  —  Iwstbuc- 

TiONS— Statement  of  Factts. 

A  hypothetical  statement  of  the  facts  in 
an  instruction,  with  a  statement  of  the  legal 
result  following  therefrom,  is  not  a  charge  on 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  ft  763,  764.*] 

6.  Criminal  Law   (§    823*)— Instbxjctionb— 
Brror  Cured  by  Other  Instruction. 

Where  the  court  charged  that  unless  the 
state  proved  beyond  a  reasonable  doubt  that 
accused  killed  decedent,  they  must  acquit,  and 
that  the  issue  whether  accused  killed  decedent 
must  be  determined  from  the  testimony,  a  state- 
ment in  a  charge  explaining  the  difference  be- 
tween manslaughter  and  homicide,  as  to  what 
spirit  of  heart  accused  killed  decedent  out  of, 
was  not  prejudicial,  as  conveying  to  the  jury 
the  impression  that  in  the  opinion  of  the  court 
accused  had  killed  decedent. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Dec.  Dig.  f  823.*] 

7.  Witnesses  (§  287*)  —  Redirect  Examina- 
tion—Explanation OF  Testimony. 

Where  a  witness  for  accused,  on  cross-ex- 
amination admitted  that  his  wife  supported  her- 
self, and  that  he  had  supported  her  until  re- 
cently, and  stated  that  he  and  his  wife  did  not 
live  together,  but  were  on  good  terms,  it  was 
not  error  to  refuse  to  allow  him  to  explain  why 
he  was  separated  from  his  wife. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CPTit   Dig.   §§    930,    1000-1002;     Dec.    Dig.    | 

&  Criminal  Law  (8  656*)— Trial— Remarks 
OP  Trial  Judge. 

The  remarks  of  the  trial  judge  in  sustain- 
ing an  objection  to  a  question  asked  a  witness 
who  lived  separate  from  his  wife,  as  to  the  cause 
of  the  separation,  that  it  was  bad  enough  to 
know  that  the  wife  had  quit  the  witness,  were 
not  objectionable  as  reflecting  on  the  character 
of  the  witness  for  veracity  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent.  Dig.  S§  1524r-1533;    Dec  Dig.  S  656.*! 

Appeal  from  General  Sessions  Circuit 
Court  of  Aiken  County;  Geo.  W.  Gage,  Judge. 

Mark  Duncan  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Hendersons,  for  appellant.  Solicitor  Jas. 
F.  Byrnes,  for  the  State. 


HTDRICK,  J.  Appellant  was  conylcted  of 
manslaughter  for  the  killing  of  William 
Brooks.  He  and  Brooks  had  a  fight  on  Wed- 
nesday night,  about  8  o'clock.  In  which  ap- 
pellant admitted  that  he  used  his  knife  and. 
tried  to  cut  Brooks,  but  did  not  know  wheth- 
er he  had  done  so  or  not.  After  they  fought 
some  time,  Brooks  ran  away,  and  appellant 
pursued  him  some  distance,  but  he  gave  up 
the  pursuit,  and  returned  to  the  house  in 
front  of  which  the  fight  occurred,  and  asked 
for  a  gun,  saying  that  Brooks  had  cut  him. 
He  then  reported  the  matter  to  the  town  con- 
stable, who  with  a  crowd,  accomiMUiied  also 
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by  appellant,  went  in  search  of  Brooks,  but 
he  was  not  found  until  the  following  Friday, 
when  his  dead  body  was  found  in  a  field  near 
the  place  where  the  fight  occurred.  His  jugu- 
lar vein  was  cut,  and  he  died  of  hemorrhage. 
There  was  testimony  that  Brooks  had  been 
drinking  during  the  afternoon  of  Wednesday 
with  two  other  men,  and  that  one  of  them 
had  been  heard  to  threaten,  after  they  had 
separated,  to  find  him  and  whip  him,  because 
he  had  carried  oflT  their  liquor.  But  there 
was  no  testimony  that  they,  or  either  of 
them,  or  any  other  person,  had  any  dlfiQculty 
with  Brooks  after  the  fight  with  appellant,  or 
even  that  any  one  saw  him,  until  his  dead 
body  was  found. 

The  following  statement  is  taken  from  the 
record:  During  the  course  of  his  argument 
before  the  jury,  Mr.  D.  S.  Henderson,  of  coun- 
sel for  the  defense,  referred  to  the  policy  of 
newspapers  crying  for  conviction  of  persons 
charged  with  homicide,  stating  he  was  tired 
of  It  The  solicitor,  in  opening  Ms  argument 
to  the  Jury,  referred  to  the  remarks  of  Mr. 
Henderson,  and  stated  no  such  charge  could 
t>e  made  against  Mr.  Henderson,  because  he 
was  always  asking  for  acquittals;  that  at  a 
former  term,  he  (Mr.  Henderson)  had  stated 
before  a  Jury  the  number  of  acquittals  he 
had  secured  in  homicide  cases.  At  this  point, 
Mr.  Henderson  objected,  stating:  **The  solic- 
itor, in  his  argument  to  this  Jury,  has  no 
right  to  say  anything  about  my  acquitting 
people,  and  I  object  to  it,  and  want  my  ob- 
jection put  on  the  record.  I  call  him  to  o^- 
der.  The  Solicitor:  I  withdraw  that  then. 
The  Court:  You  have  no  right  to  argue  that, 
Mr.  Solicitor.  Proceeding,  the  solicitor  stat- 
ed: But,  if  everybody  Is  not  guilty  it  is 
remarkable  that  it  should  be  necessary  for 
four  homicides  to  have  been  committed  with- 
in a  radius  of  four  miles  of  Bath.  Mr.  Hen- 
derson :  I  want  to  call  the  solicitor  to  order 
again.  He  has  no  right  to  say  to  the  Jury 
that,  within  a  radius  of  four  miles  of  Bath, 
four  homicides  have  been  committed.  The 
Court:  Is  that  a  fact?  The  Solicitor:  Yes; 
there  are  four  Indictments  in  this  court  so 
alleging  and  counsel  will  admit  it  Mr.  Hen- 
derson: There  Is  no  such  testimony  in  this 
case.  The  Court:  I  understand,  if  it  Is  a 
matter  of  public  record,  I  think  the  solicitor 
has  a  right  to  refer  to  it  Mr.  Henderson:  I 
object.  The  Court :  Yes,  sir."  The  solicitor 
stated  that  everybody  knew  that  there  were 
four  indictments  for  such  homicides,  and 
counsel  for  the  defense  couldn't  deny  it  but 
that'  all  this  has  nothing  to  do  with  the  facts 
of  this  case.  As  said  by  Mr.  Henderson,  ev- 
ery case,  like  every  tub,  must  stand  on  Its 
own  bottom. 

Error  is  assigned  because  the  court  allow- 
ed the  solicitor,  over  the  objection  of  appel- 
lant's counsel,  to  state  to  the  Jury  that  four 
homicides  had  been  committed  within  four 
miles  of  Bath,  the  place  of  the  homicide  In 
Question.    There  can  be  no  doubt  that  the 


ruling  was  erroneous.  The  fact  that  other 
homicides  had  been  committed  had  no  rele- 
vancy whatever  to  the  issues  before  the  court 
In  this  case.  The  only  question  which  has 
given  this  court  serious  concern  Is  whether 
the  reference  to  other  homicides,  made,  as  it 
was,  under  the  sanction  of  the  court,  was  so 
prejudicial  to  appellant  as  to  call  for  a  re- 
versal 'Of  the  Judgment.  Counsel  on  both 
sides  in  every  case,  but  most  especially  in 
criminal  cases,  should  be  careful  not  to  In- 
ject Into  the  case  prejudicial  matter  by  way 
of  statement  or  argument  which  does  not 
properly  arise  out  of  the  evidence  before  the 
court,  or  inference  which  may  reasonably  and 
legitimately  be  drawn  from  it  Within  the 
four  corners  of  the  evidence,  great  latitude  in 
argument  \a  allowed.  But  it  Is  the  duty  of 
the  court,  of  its  own  motion,  to  check  any 
departure  from  the  record.  And  when  abuse 
of  privilege  of  argument  is  allowed,  against 
objection,  to  such  an  extent  that  It  appears 
probable  that  the  verdict  was  thereby  affect- 
ed, a  new  trial  will  be  granted.  The  law 
guarantees  every  litigant  a  fair  and  impar- 
tial trial,  and  this  has  not  been  secured, 
where  the  verdict  has  been  influenced  by  con- 
sideration outside  of  the  evidence. 

But  as  said  in  State  v.  Robertson,  26  S. 
C.  118,  1  S.  E.  444:  "It  Is  often  a  matter  of 
difficulty  to  draw  the  line  sharply  between 
argument  and  unauthorized  statement  be- 
tween what  is  and  what  is  not  allowable,  and 
as  this  pertains  to  the  conduct  of  the  cause, 
it  must,  to  a  large  extent,  be  left  to  a  wise 
discretion  of  the  circuit  Judge."  In  State  v. 
Williamson,  65  S.  0.  248,  43  S.  B.  673,  the 
court  said:  "It  Is  undoubtedly  the  duty  of 
the  circuit  court  when  appealed  to,  to  re* 
press  any  flagrant  breach  by  counsel  of  the 
rules  governing  fair  and  legitimate  argument 
and  for  manifest  abuse  of  discretion  in  this 
regard,  from  which  it  is  probable  that  de- 
fendant was  prejudiced,  this  court  would 
set  aside  the  verdict"  It  is  argued  that  it  is 
impossible  to  say  when  and  to  what  extent 
the  case  of  a  litigant  Is  prejudiced  by  the 
unauthorized  statements  of  counsel.  But  It 
certainly  will  not  do  to  say  that  for  every  de- 
parture from  the  record,  the  verdict  of  the 
Jury  will  be  set  aside.  If  the  record  shows 
that  no  other  verdict  could  have  been  found 
upon  any  reasonable  view  of  the  evidence,  we 
are  safe  in  concluding  that  no  harm  was 
done.  If,  however,  an  examination  of  the 
record  and  consideration  of  all  the  circum- 
stances, imputing  fair  and  average  intelli- 
gence and  honesty  of  purpose  to  the  Jury, 
leads  to  the  conclusion  that  the  result  was 
probably  aifected,  then,  we  think,  a  fair  and 
Impartial  administration  of  the  law  demands 
a  new  trial. 

In  deciding  the  question,  it  Is  not  lmproi>er 
to  consider  the  circumstances  under  which 
the  alleged  abuse  of  the  privilege  of  argu- 
ment arose.  When  one  attorney  Injects  ex- 
traneous matter  Into  the  case,  he  arouses  a 
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strong  temptation  In  his  opponent  to  reply  to 
it,  even  though  it  may  be  necessary  to  travel 
outside  the  record  to  do  so.  And  where  one 
so  provokes  his  adversary,  he  greatly  weak- 
ens his  claim  upon  the  conrt  to  relieve  him 
from  the  evil  consequences  thereby  brought 
upon  himself.  He  is  the  author  of  his  own 
Injury.  Now,  In  this  case,  it  appears  that 
appellant's  attorney  was  the  first  to  breach 
the  rule  of  legitimate  argument  No  doubt 
his  allusion  to  the  crying  of  newspapers  for 
conviction  in  homicide  cases,  and  his  inveigh- 
ing against  such  a  course,  caused  the  solicitor 
to  feel  that  It  was  Incumbent  upon  him  to 
^stify  such  a  coiirse  on  the  part  of  the  press 
by  mentioning  the  fact  that  so  many  homi- 
cides had  been  committed  within  so  small  a 
radius.  No  doubt,  too,  defendant's  counsel, 
realizing  the  powerful  Influence  exercised  by 
the  press  in  enlightening  and  moulding  pub- 
lic sentiment,  and  in  arousing  it  to  civic 
righteousness,  felt  called  upon  to  warn  the 
jury  lest  that  sentiment  had  been  so  aroused 
as  to  demand  a  victim.  But  that  does  not 
Justify  or  excuse  his  traveling  outside  of  the 
record,  for  his  purpose  could  better  have 
been  accomplished  by  proper  requests  for  In- 
structions to  the  jury  as  to  their  duty  under 
such  circumstances,  which,  coming  from  the 
court,  would  have  had  mudi  greater  influence 
with  the  jury. 

The  record  does  not  show  that  the  solicitor 
made  any  other  or  further  comment  than 
the  mere  mention  of  the  fact  that  there  were 
four  indictments  for  homicide  on  the  docket, 
and  concluded  by  saying:  "All  this  has  noth- 
ing to  do  with'  the  facts  of  this  case.  As 
said  by  Mr.  Henderson,  every  case,  like  ev- 
ery tub,  must  stand  on  its  own  bottom."  We 
think  this  went  very  far  to  correct  his  er- 
ror ;  for  he  thereby  admitted  that  the  other 
Indictments  had  nothing  to  do  with  this 
case,  and  that  it  should  be  tried  on  its  ovm 
meritB.  After  a  careful  consideration  of  all 
the  circumstances  and  the  testimony  in  the 
case,  we  do  not  think  appellant  is  entitled 
to  a  new  trial  on  this  ground.  In  Ball  v. 
Commonwealth  (Ky.)  85  S.  W.  226,  the  prose- 
cuting attorney  said!,  in  his  closing  argument, 
that  more  than  a  score  of  men,  perhaps,  had 
been  killed  in  the  dty  of  the  homicide,  and 
nothing  had  been  said  about  it  because  the 
people  there  were  afraid  to  talk  about  it; 
and  in  Sturgeon  v.  Commonwealth  <Ky.)  102 
S.  W.  812,  the  prosecuting  attorney  said  to 
the  jury:  "I  have  tried  to  do  my  duty  ftilrly. 
It  remains,  gentlemen,  for  you  to  do  yours; 
and  the  records  of  this  court  show  that  there 
are  now  confined  In  the  county  jail  some  23 
murderers."  In  both  cases,  the  court  held 
the  remarks  were  not  prejudicial. 

In  declaring  the  law  of  self-defense,  the 
judge  charged:  "If  one  man  uses  bad  lan- 
guage, if  Duncan  used  such  language  to 
Brooks  as  might  reasonably  be  expected  to 
bring  on  a  physical  encounter,  and  actually 
helped  to   bring  on  a  physical   encounter. 


which  resulted  in  the  death  of  Brooks,  then 
the  law  closes  Duncan's  mouth  to  plead  self- 
defense.  That  is  a  matter  for  the  Jury  to 
determine.  Did  Duncan  use  to  Brooks  lan- 
guage that  was  reasonably  calculated  to 
bring  on  a  fight,  and  actually  helped  to  bring 
it  on,  and  as  a  result  of  that  fight,  was 
Brooks  killed?  If  so,  Duncan  is  wrong  about 
bringing  on  the  fuss,  and  cannot  plead  self- 
defense." 

The  errors  assigned  are:  (1)  That  the  jury 
should  have  been  charged  that  the  defendant 
would  not  be  deprived  of  his  right  of  self- 
defense,  "unless  the  language  used  by  him 
and  his  manner  of  using  it  were  such  as  to 
give  him  personally  just  reason  to  suppose 
that  his  language  to  the  deceased  would 
probably  result  in  a  personal  difficulty,  and 
that  he  actually  so  believed,  or  reasonably 
should  have  so  believed,  and  that  the  jury 
believed  he  so  believed";  and  (2),  that  the 
charge  that  if  the  jury  found  certain  facts 
to  exist,  then  Duncan  was  wrong  about  bring- 
ing on  the  fuss,  and  could  not  plead  self- 
defense,  was  a  charge  on  the  facts. 

We  think  both  assignments  are  untenable; 
It  certainly  would  not  do  to  let  the  defend- 
ant be  the  sole  judge  of  whether  the  lan- 
guage used  by  him  might  reasonably  be  ex- 
pected to  bring  on  a  difficulty.  The  jury 
were  the  judges  of  that  fact,  just  as  they 
were  of  the  fact  whether  the  defendant  acted 
in  all  other  rei^ects  as  a  man  of  ordinary 
reason,  prudence,  and  firmness.  When  the 
judge  said  "such  language  as  might  reason- 
ably be  expected,"  etc.,  it  certainly  conveyed 
the  idea  that  It  must  be  such  as  a  reasonable 
man  wQuld  expect  would  bring  on  the  diffi- 
culty, whether  that  man  was  the  person  us- 
ing the  language,  or  the  person  to  whom  It 
was  used,  or  any  other.  The  defendant  must 
be  required  to  measure  up  to  the  standard 
of  a  reasonable  man.  State  v.  McEellar,  85 
S.  C.  236,  67  S.  B.  314. 

It  has  been  decided  too  often  to  require 
citation  of  cases  that  a  hypothetical  state- 
ment of  the  facts  with  a  statement  of  the 
legal  result  following  thereupon,  is  not  a 
charge  upon  the  facts.  During  the  course 
of  his  charge,  while  explaining  the  differ- 
ence between  murder  and  manslaughter,  the 
judge  said:  "Now,  what  spirit  of  the  heart 
did  Duncan  kill  Brooks  out  of?"  It  is  al- 
leged that  this  was  a  charge  on  the  facts, 
because  the  jud^^e  thereby  conveyed  to  the 
Jury  the  impression  that,  in  his  opinion, 
Duncan  had  killed  Brooks,  which  was  de- 
nied by  the  defendant,  and  contested  In  evi- 
dence and  argument 

Standing  alone,  the  sentence  quoted  ap- 
pears to  be  obnoxious  to  the  objection  urged. 
But,  when  it  is  considered  in  the  connection 
in  which  it  was  used,  and  in  connection 
with  the  whole  charge,  we  are  satisfied  that 
the  jury  did  not  take  it  as  an  expression  or 
even  an  intimation  of  his  honor's  opinion. 
For,  in  response  to  defendant's  first  request. 
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the  jn6e&  Instructed  the  jury  "that  should 
they  find  that  the  state  has  not  proved  be- 
yond a  reasonable  doubt  that  the  deceased, 
William  Brooks,  came  to  his  death  by  vio- 
lence at  the  hands  of  the  prisoner,  Duncan, 
then  they  should  acquit  the  prisoner  forth- 
with.*' Again,  after  he  had  charged  the  re- 
quests, and  was  proceeding  to  deliver  his 
general  charge,  he  instructed  the  jury  as 
follows:  '*Now,  the  first  issue  for  you  is, 
did  Duncan  kUl  Brooks?  That  lies  at  the 
threshold  of  the  case.  If  Brooks  is  dead, 
did  Duncan  kill  him?  and  that  is  a  matter 
that  you  will  have  to  determine  from  the 
testimony  in  the  case.  You  have  heard  the 
testimony,  and  you  know  the  place;  you  have 
got  your  common  wits  about  you,  and  taking 
all  die  testimony  into  consideration,  are  you 
certain  beyond  a  reasonable  doubt  that  Dun- 
can killed  Brooks ;  or,  have  you  a  reasonable 
doubt?  If  you  have  a  reasonable  doubt,  stop 
there  and  that  ends  the  case." 

After  submitting  that  issue  to  the  jury,  he 
then  Instructed  them  that,  if  they  were  satis- 
fied, beyond  a  reasonable  doubt,  th&t  Duncan 
did  kill  Brooks,  they  should  then  proceed  to 
inquire  of  the  circumstances  of  the  killing, 
and  whether  it  was  done  in  self-defense,  or 
whether  it  was  murder  or  manslaughter; 
and,  in  explaining  the  difference  between 
murder  and  manslaughter,  the  question  com- 
plained of  was  asked.  The  explanation  of 
the  law  of  self-defense  and  the  difference 
between  murder  and  manslaughter  was  nec- 
essarily based  upon  the  supposition  that 
Duncan  killed  Brooks.  And  the  judge  ez*> 
pressed  what  had  been  assumed  merely  for 
the  purpose  of  explaining  and  declaring  the 
law  in  that  view  of  the  case.  Under  these 
circumstances,  we  are  satisfied  the  defendant 
snfTered  no  prejudice. 

On  cross-examination  of  one  of  defendant's 
witnesses,  the  solicitor  asked  him:  "Who 
supports  your  wife?"  He  answered:  "She 
supports  herself  at  the  present  time.  I  sup- 
ported her  until  a  short  time  ago."  On  the 
examination  in  reply,  in  response  to  a  ques- 
tion by  defendant's  counsel,  the  witness  stat- 
ed that  he  and  his  wife  did  not  live  together, 
but  were  on  good  terms.  Defendant's- coun- 
sel then  asked  him  the  cause  of  their  sepa- 
ration, which,  upon  objection  by  the  solicitor, 
was  excluded,  the  judge  saying:  "It  is  bad 
enough  to  know  that  she  quit  him."  Brror  Is 
assigned  in  refusing  to  allow  the  witness  to 
explain  why  he  was  separated  from  his 
wife,  and  in  making  the  remark  above  quot- 
ed, which,  it  is  claimed,  tended  to  discredit 
the  witness  before  the  jury.  The  cause  of 
the  separation  of  the  witness  and  his  wife 
was  wholly  irrelevant  and  properly  excluded. 
The  remark  of  the  court  complained  of  was 
not  intended  and  could  not  have  been  con- 
strued as  any  reflection  upon  the  character 
of  the  witness  for  veracity  or  otherwisa 

Judgment  affirmed. 
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(Supreme  Ck>urt  of  South  Carolina.     July  18, 

1910.) 

1.  APPXAZ.    and    EBBOR    (f    1051*)~HABinJE88 

Bbbob. 

Railroad  crossings  are  inherently  danger- 
ous and  were  so  regarded  by  the  law  before  the 
statute  requiring  signboards  with  the  words 
"railroad  crossing"  printed  thereon,  and  the 
blowing  of  the  whistle  and  ringing  of  the  bell 
when  approaching  the  crossing,  wnich  was  en- 
acted not  for  the  purpose  of  declaring  the  cross- 
ing dangerous,  but  merely  to  minimize  the  dan- 
ger; hence  any  error  in  allowing  witnesses,  in 
an  action  for  death  at  a  crossing,  to  give  their 
opinion  as  to  whether  the  crossing  was  dan- 
gerous was  harmless,  both  under  the  statute 
and  conunon  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Ddg.  ||  4161-4170;    Dec  Dig.  | 

2.  TBIAL   (I   296*>— IlfSTBUOTIOKS. 

In  an  action  for  death  at  a  railroad  cross- 
ing, a  charge  that  if  deceased  was  killed  be- 
cause of  neglect  to  give  the  statutory  signals* 
and  such  neglect  ''contributed  to  her  death"  de- 
fendant is  responsible  and  must  answer  in 
damages,*  unless  deceased  was  guilty  of  gross 
or  willful  negligence,  or  was  violating  the  law, 
and  that  such  negligence  was  the  proximate 
cause  of  her  death,  was  not  erroneous  where 
from  time  to  time  throughout  the  charge  the 
court  charged  in  effect  that  when  the  word 
''contributed"  was  used,  whetjier  applied  to  the 
alleged  negligence  of  the  defendant  or  the  con- 
tributory negligence  of  plaintiff,  it  was  neces- 
sary that  it  should  be  a  proximate  cause  of  the 
injury. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-713,  715.  716,  718;  Dec  Dig.  | 
296.*] 

3.  TBIAI.  (S  191*)— iNSTBUOnOlfS. 

In  an  action  for  death  at  a  crossing,  where 
the  court  charged  that  the  Supreme  Court  has 
said  one  of  ttie  purposes  of  requiring  the  sig- 
nals to  be  continued  is  to  give  notice  of  the  lo- 
cation of  the  train  and  the  rapidity  of  Its  ap- 
proach, especially  when,  "as  it  is  alleged  in  the 
case,"  it  cannot  be  seen  on  account  Of  a  curve 
or  other  obstruction,  the  quoted  words  were 
used  merely  by  way  of  Illustration  in  calling 
attention  to  cases  where  the  statute  is  especial- 
ly applicable,  and  did  not  render  the  instruction 
a  charge  on  the  facts. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  SI  420-431,  435;   Dec  Dig.  |  191.*] 

4.  NsoLiaENCi  (S  186*)— IssuB  ov— Fob  Jxtbt 

—When. 

The  issue  of  negligence  should  go  to  the 
jury,  when  the  facts  which,  if  true,  would  con- 
stitute evidence  of  negligence  are  controverted;  . 
when  such  facts  are  not  disputed,  but  there 
may  be  a  fair  difference  of  opinion  as  to  wheth- 
er the  inference  of  negligence  should  be  drawn ; 
and  when  the  facts  are  in  dispute,  and  the  in- 
ferences to  be  drawn  therefrom  are  doubtful. 

[Ed.  Note.—For  other  cases,  see  Negligence, 
Cent  Dig.  f|  833-346;  Dec  Dig.  f  136.*] 

5.  Tbial  (I  260*)— iNSTBucnoifB— Requests 
Covebed  bt  Chaboe  Given. 

Requested  charges  substantially  covered  by 
a  charge  given  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  651-^59 ;    Dec  Dig.  f  260.*] 
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«.  Trial  (|  191*)— Ikstbuctions  —  Assuming 

Facts. 

In  an  action  for  death  at  a  crossing,  a 
charge  that  in  this  case  the  evidence  shows 
that  deceased  was  of  age  and  was  living  apart 
from  the  parent,  and  as  it  fails  to  show  that 
she  contributed  anything  for  the  support  or  aid 
of  the  parent,  no  damages  can  be  allowed  on 
this  account,  was  properly  refused  as  being  a 
charge  upon  the  facta. 

[£d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  420-431,  435;    Dec.  Dig.  |  191.*] 

7.  Appbal  and  Ebbob  (|  1067*)— Pbejudicial 
Ebbob. 

Where  the  court  had  already  charged  on 
the  question  of  damages  substantially  as  re- 
quested, any  error  in  refusing  a  further  charge 
thereon  was  not  prejudicial. 

[£3d.  Note.— For  other  cases,  see  Appeal  and 
B)rror,  Cent  Dig.  S  4229;   Dec.  Dig.  {  1067.*] 

8.  Dkath  (I  88*)  —  Action  fob  Wbongful 
Death— Dakages. 

In  an  action  for  death  at  a  crossing.  It  is 
not  essential  that  the  person  for  whose  benefit 
it  is  brought  should  have  been  dependent  on 
the  deceased,  or  that  he  should  have  suffered 
pecuniary  loss,  and  the  amount  of  the  recovery 
being  his  absolute  property,  his  life  expectancy 
is  not  an  element  of  damages  to  be  considered. 
rE3d.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SS  112-114,  119;   Dec.  Dig.  |  86.*] 

9.  Appeal  and  Ebbob  (§  1078*)— Exceptions 
— FAHiUBE  to  Abgtje— Review. 

Exceptions  not  argued  on  appeal  will  not 
be  considered. 

[£}d.  Note. — For  other  cases,  see  Appeal  and 
BrroT,  Cent  Dig.  §§  4250-1261;  Dec  Dig.  | 
1078.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  J.  W.  Devore,  Judge. 

Action  by  I.  M.  Turbyfill  as  administrator 
of  the  estate  of  Belinda  R.  Hand,  deceased, 
against  the  Atlanta  &  Charlotte  Air  line 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

See,  also,  83  S.  C.  325,  65  S.  E.  278. 

The  exceptions  referred  to  in  the  opinion 
are  as  follows: 

Exceptions. 

It  is  respectfully  submitted,  that  his  honor 
erred: 

1.  In  allowing  the  witness,  I.  M.  Turbyfill, 
to  be  asked  the  following  questions :  "Q.  Was 
that  a  dangerous  crossing  or  not?  Q.  Did 
you  consider  it  so?''  And  in  permitting  him, 
against  the  objection  of  the  defendant,  to  an- 
swer the  same.  And  also  In  permitting  the 
following  questions  to  be  asked  the  witness 
Parker  Grien  "Q.  Was  that  a  dangerous 
crossing?  Q.  Did  you  consider  that  a  dan- 
gerous crossing?"  And  In  permitting  the  wit- 
ness to  answer  the  same  against  the  objec- 
tion of  the  defendant  And  also  In  permit- 
ting the  following  question  to  be  asked  the 
witness  O.  N.  Moore:  **Q.  State  whether  or 
not  that  is  a  dangerous  crossing?"  And  in  al- 
lowing the  witness  to  answer  the  question, 
against  the  objection  of  the  defendant  The 
error  being,  as  It  is  respectfully  submitted, 
that  this  was  permitting  these  witnesses  to 


give  their  opinion  on  one  of  the  material  is- 
sues in  the  case. 

2.  In  charging  the  plaintiff's  fifth  request, 
to  wit:  *'If  the  jury  find  that  the  deceased 
was  killed  at  the  time  and  place  alleged  be- 
cause of  neglect  to  give  the  statutory  signals, 
and  such  neglect  contributed  to  her  death, 
then  the  defendant  Is  responsible  for  her 
death  and  must  answer  in  damages  therefor, 
unless  they  further  find  that  the  deceased 
was  guilty  of  gross  or  willful  negligence,  or 
was  violating  law,  and  that  such  gross  or 
willful  negligence  or  violation  of  the  law  was 
the  proximate  cause  of  her  death."  The  er- 
ror being,  as  it  Is  respectfully  submitted :  (a) 
That  by  this  charge  his  honor  Instructed  the 
jury  substantially  that  if  the  deceased  was 
killed  at  the  place  alleged  because  of  the 
neglect  of  the  defendant  to  give  statutory 
signals,  and  that  such  neglect  contributed  to 
her  death,  that  the  defendant  would  be  lia- 
ble therefor,  thereby  leaving  the  jury  to  be- 
lieve that  if  such  neglect  contributed  In  any 
manner  to  her  death  the  defendant  would  be 
liable;  whereas,  it  Is  respectfully  submitted 
that  his  honor  should  have  charged  that  be- 
fore the  defendant  would  be  liable  It  must  be 
shown  that  the  neglect  to  give  the  statutory 
signals  contributed  as  a  proximate  cause  to 
her  death,  (b)  Because  his  honor  further 
erred  In  chai^ng  this  request,  because  it  Is 
respectfully  submitted  that  when  his  honor 
charged  the  jury  that  the  defendant  would 
be  liable  if  the  faUure  to  give  the  statutory 
signals  contributed  to  the  death  of  the  in- 
testate, unless  the  jury  should  further  find 
that  the  deceased  was  guilty  of  gross  or  will- 
ful negligence,  or  was  violating  the  law,  and 
that  such  gross  or  willful  negligence  or  Tio- 
lation  of  the  law  was  the  proximate  cause  of 
her  death,  he.  In  substance,  charged  and  in* 
structed  them  that  gross  or  willful  negligence 
or  violation  of  law  on  the  part  of  the  plain- 
tiff before  it  would  exonerate  the  defendant 
must  be  **the  proximate  cause  of  her  death ;" 
thus  substantially  diarging  them  that  this 
gross  or  willful  negligence  or  violation  of  law 
on  the  part  of  the  deceased  must  be  the  sole 
cause  of  her  death;  whereas,  it  is  respect- 
fully ^submitted,  that  even  if  the  defendant 
was  guilty  of  violating  the  statute,  and  even 
if  such  violation  did  contribute  as  "a  proxi- 
mate cause"  to  her  death,  yet  that  the  de- 
fendant would  not  be  liable  if  the  deceased 
was  guilty  of  gross  or  willful  negligence 
which  contributed  as  "a  proximate"  cause  to 
her  death. 

3.  Because,  as  it  is  respectfully  submitted, 
his  honor  erred  In  charging  the  plaintiff's 
twelfth  request,  to  wit:  "I  charge  you  fur- 
ther that  the  Supreme  Court  of  our  state  has 
said,  'One  of  the  purposes  of  requiring  the 
signals  to  be  continued  is  to  give  notice  of 
the  location  of  the  train  and  the  rapidity  of 
its  approach,  especially  when,  as  it  is  al- 
leged in  this  case,  it  cannot  be  seen  on  ac* 
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count  of  a  curve  or  other  obstructions/'* 
The  error  being,  as  it  Is  respectfully  submit- 
ted, that  by  this  charge  his  honor  charged 
npon  the  facta,  contrary  to  the  provlsiona  of 
the  Constitution  of  18d6,  and  intimated  to 
the  jury  that  the  train  could  not  be  seen  by 
the  deceased  on  account  of  a  carve  or  other 
obstruction.  Whereas,  it  Is  respectfully  sub- 
mitted, this  was  one  of  the  material  facts 
in  the  case  to  be  determined  by  the  Jury  from 
tlie  evidence  introduced,  and  his  honor  erred 
In  so  charging. 

4.  Because,  It  is  respectfully  submitted,  his 
honor  erred  In  refusing  to  charge  the  defend- 
ant's third  request,  to  wit:  "(3)  The  object 
of  the  law  in  requiring  a  railroad  company 
to  ring  the  bell  or  sound  the  whistle  of  an 
engine  for  500  yards  continuously  before 
reaching  a  crossing  is  to  give  notice  of  the 
approach  of  the  engine,  its  location,  and  the 
rapidity  of  its  approach,  to  persons  expecting 
to  cross  the  track  at  the  crossing,  but  If  a 
person  who  is  expecting  to  cross  the  track  at 
such  crossing  knows  that  the  train  is  ap- 
proaching, knows  its  location  and  the  rapidity 
of  its  approach,  by  any  other  means,  then 
the  object  of  the  statute  has  been  accom- 
plished; and  if  a  person,  with  the  knowl- 
edge that  a  train  is  approaching  within  500 
yards,  and  knows  its  location,  and  the  rapid- 
ity of  its  approach,  does  enter  on  the  track 
without  exercising  ordinary  care  and  caution 
and  is  injured  by  collision  with  the  train, 
and  if  it  appears  that  the  failure  to  exercise 
ordinary  care  and  caution  contributed  to  the 
injury,  it  cannot  be  said  that  the  failure  to 
ring  the  bell  or  sound  the  whistle  caused  the 
injury."  The  errors  being,  as  It  is  respect- 
fully submitted:  (a)  That  this  was  a  sound 
proposition  of  law  applicable  to  the  facts  in 
the  case,  and  his  honor  erred  In  not  submit- 
ting the  question  to  the  jury  and  in  allowing 
them  to  determine  whether  if  a  party,  in- 
tending to  cross  a  railway  track,  knew  of  the 
approach  of  the  train,  Its  location  and  the 
rapidity  of  its  approach  by  means  other  than 
the  giving  of  the  signals  required  by  the  stat- 
ute, was  required  to  exercise  ordinary  care 
and  caution  l)efore  entering  on  the  track; 
and,  further,  that  his  honor  by  refusing  to 
charge  this  request  took  from^  the  jury  and 
prevented  them  from  determining  whether  a 
person  Intending  to  cross  the  track,  and  who 
knew  of  the  approach  of  its  engine.  Its  loca- 
tion, and  the  rapidity  of  Its  approach,  by 
means  other  than  by  the  giving  of  the  signals 
required  by  the  statute,  would  be  guilty  of 
such  contributory  negligence  as  would  de- 
feat a  recovery.  It  being  respectfully  sub- 
mitted that  when  a  person  does  know  of  the 
approach  of  an  engine,  its  location,  and  the 
rapidity  of  its  approach,  either  by  sight  or 
hearing,  or  by  any  other  means  other  than 
the  giving  of  the  signals  required  by  the  stat- 
ute, and  that  notwithstanding  such  knowl- 
edge the  person  does  enter  upon  the  track  and 
is  Injured,  it  then  becomes  a  question  for  the 
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jury  to  determine  whether  or  not  such  per- 
son failed  to  exercise  ordinary  care  and  cau- 
tion, and  whether  such  person  was  guilty  of 
such  contributory  negligence  as  would  ex- 
onerate the  railroad  company,  (b)  That  his 
honor  overlooked  the  distinction  ^dsting  be- 
tween the  common  law  and  the  statute  in 
actions  of  this  kind,  and  limited  the  jury  to 
the  consideration  of  the  defense  under  the 
statute. 

5.  Because  his  honor  erred  in  falling  to 
charge  defendant's  fourth  request,  to  wit: 
'*(4)  If  a  person  who  expects  to  cross  a  rail- 
way track  at  a  crossing  knows  of  the  ax>- 
proach  of  the  train,  that  it  is  within  500 
yards  of  such  crossing,  knows  Its  locality, 
and  the  rapidity  of  its  approach,  and  such 
knowledge  \a  derived  either  from  the  ring- 
ing of  the  bell  or  the  sounding  of  the  whis- 
tle continuously  for  500  yards  before  the 
train  reaches  such  crossing,  or  because  the 
person  saw  and  heard  the  train  for  this  dis- 
tance, then  it  is  the  duty  of  such  person  to 
exercise  ordinary  care  and  caution  to  avoid 
coming  into  collisicm  with  the  train,  and  if 
he  fails  to  exercise  ordinary  care  and  cau- 
tion, and  such  failure  contributes  or  aids  or 
helps  In  producing  the  injury — that  is,  if  it 
combines  and  concurs  with  the  negligence  of 
the  railroad  company  in  causing  an  Injury — 
there  can  be  no  recovery."  The  error  being, 
as  it  is  respectfully  submitted,  that  by  refus- 
ing this  request  his  honor  took  from  the  jury 
the  question  of  the  contributory  negligence 
of  the  deceased  and  her  failure  to  exercise 
ordinary  care  and  caution,  provided  the  jury 
found  from  the  facts  that  the  deceased  had 
knowledge  of  the  approach  of  the  engine 
within  500  yards,  its  location,  and  the  rapid- 
ity of  its  approach;  whereas,  it  Is  respectful- 
ly submitted,  that  this  request  was  a  sound 
proposition  of  law,  applicable  to  the  facts 
of  the  case,  and  should  have  been  submitted 
to  the  jury;  and,  further;  as  It  is  respectful- 
ly submitted,  it  Is  the  duty  of  a  person  who 
expects  to  cross  a  railway  tragk,  and  who 
sees  or  knows  that  a  train  Is  approaching 
within  500  yards,  and  who  knows  the  loca- 
tion of  the  engine  and  the  rapidity  of  Its  ap- 
proach, to  exercise  ordinary  care  and  cau- 
tion to  avoid  coming  into  collision  with  the 
train,  and  that  the  failure  of  a  person  so  sit- 
uated and  under  such  circumstances  to  exer- 
cise .ordinary  care  and  caution  is  contribu- 
tory negligence,  and  if  such  person  does  fall 
under  such  drcumstancee  to  exercise  ordi- 
nary care  and  caution,  and  such  failure  does 
combine  and  concur  with  the  negligence  of 
the  railroad  company  as  a  proximate  cause 
In  bringing  about  the  injury  there  should 
be  no  recovery,  and  his  honor  erred  in  not 
so  Instructing  thf  lury. 

6.  Because  his  nonor  erred,  as  it  is  respect- 
fully submitted.  In  refusing  to  charge  defend- 
ant's sixth  request,  to  wit:  '*(6)  If  a  person 
carelessly  leaves  a  safe  place  and  carelessly 
goes  into  a  place  of  danger  when,  by  the 
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exercise  of  slight  care,  0acb  person  could  and 
would  know  that  It  was  dangerous,  then  such 
person  inay  be  said  to  have  been  guilty  of 
gross  negligence,  because  the  failure  to  exer- 
cise slight  care  la  gross  negligence."  It  be- 
ing respectfully  submitted  that  this  request 
embodied  a  sound  proposition  of  law  appli- 
cable to  the  facts  in  this  case,  and  his  honor 
erred  in  not  so  charging  the  jury.  It  being 
respectfully  submitted  that  this  request  em- 
bodies a  correct  definition  of  what  is  gross 
xiegligence,  and  this  being  one  of  the  material 
defenses  of  the  defendant,  his  honor,  we  re- 
spectfully submit,  erred  in  not  so  defining 
gross  negligence  and  in  refusing  to  charge 
this  request. 

7.  Because  his  honor  erred,  as  it  Is  respect- 
fully submitted,  in  refusing  to  charge  de- 
fendant's fourteenth  request,  to  wit:  '*(14) 
The  failure  to  stop,  look  and  listen  befwe 
entering  upon  a  highway  crossing,  where  it 
contributes  as  a  proximate  cause  to  an  in- 
Jury,  is  contributory  negligence.''  The  error 
being,  as  it  is  respectfully  submitted,  that 
under  the  decisions  of  this  court,  where  the 
failure  to  stop,  look  and  listen  before  enter- 
ing on  a  railroad  track  contributes  as  a  prox- 
imate cause  to  the  injury,  such  failure  is 
contributory  negligence,  and  his  honor  erred 
in  not  so  instructing  and  charging  the  jury, 
and  that  by  so  refusing  his  honor  took  from 
the  Jury  the  question  whether  there  was  a 
failure  to  stop,  look  and  listen  on  the  part 
of  the  deceased,  and  whether  such  failure 
— ^if  it  existed— contributed  as  a  proximate 
cause  to  her  injury,  thereby  leaving  the  Jury 
to  believe  that  even  though  the  deceased  did 
fail  to  stop,  look,  and  listen  before  entering 
upon  the  highway  crossing,  and  even  though 
such  failure  contributed  as  a  proximate  cause 
to  her  injury,  that  still  she  would  not  be 
guilty  of  contributory  negligence. 

8.  Because  his  honor  erred  in  refusing  to 
charge  defendant's*  fifteenth  request:  "(15)  If 
a  person  is  injured  by  collision  with  a  train 
at  a  highway  .crossing,  and  if  the  evidence 
shows  that  such  person  failed  to  stop,  look, 
and  listen  before  going  on  the  track,  and 
that  if  he  had  stopped,  looked,  and  listened 
he  would  have  known  Uiat  he  could  not  cross 
without  great  danger  of  being  injured,  then 
the  failure  to  stop,  look,  and  listen — ^if  they 
existed— may  be  said  to  have  contributed  as 
a  proximate  cause  to  the  injury."  It  being 
respectfully  submitted  that  this  request  em- 
bodied a  sound  proposition  of  law  applicable 
to  the  facts  of  this  case  and  should  have 
been  charged;  and,  further,  that  by  such  re- 
fusal his  honor,  as  it  is  respectfully  sub- 
mitted, erred,  in  that  by  refusing  this  re- 
quest he  took  from  the  jury  the  question 
whether  the  faUure  on  the  part  of  the  de- 
ceased to  stop,  look  and  listen — if  such  ex- 
isted— before  going  on  the  track  was  contrib- 
utory negligence  on  her  part,  such  as  would 
defeat  a  recovery,  even  though  she  might 
have  known  or  did  know  that  she  could  not 


cross  without  great  danger  of  being  Injured. 
Whereas,  it  is  respectfully  submitted  that,  In 
any  case  brought  to  recover  damages  by  col- 
lision with  an  engine  at  a  highway  crossing, 
if  the  evidence  shows  that  there  was  a  fail- 
ure to  stop,  look,  and  listen  before  going  on 
the  track,  and  that  if  such  person  had  stop- 
ped, looked,  and  listened  he  would  know  that 
he  could  not  cross  without  great  danger  of 
being  injured,  then  the  failure  to  stop,  look, 
and  listen — ^i£  they  existed — is  c<mtributor7 
negligence,  and  the  jury  should  have  been  so 
instructed. 

9.  Because,  as  it  is  respectfully  submitted, 
his  honor  erred  in  refusing  to  charge  de- 
fendant's sixteenth  request,  to  wit:  '*(16)  If 
the  evidence  shows  that  a  person  intending 
to  cross  a  railway  tr&cHs,  could,  by  the  exer- 
cise of  slight  care,  have  seen  and  known  that 
it  was  very  dnngerous  to  attempt  to  cross 
such  track,  then  if  the  evidence  shows  that 
such  person  failed  to  exercise  slight  care^ 
and  that  tills  failure  contributed  as  a  prox- 
imate cause  to  an  injury  by  collision  with 
a  train,  there  can  be  no  recovery,  even  though 
the  signals  were  not  given  as  the  statute  re- 
quired." The  error  being,  as  it  Is  respectful- 
ly submitted,  that  this  was  a  sound  proposi- 
tion of  law  applicable  to  this  case  and  should 
have  been  charged.  It  being  respectfully  sub- 
mitted that  it  is  the  duty  of  a  person  intend- 
ing to  cross  a  railway  track  to  at  least  exer- 
cise slight  care  to  know  whether  it  is  very 
dangerous  to  attempt  to  cross  such  track, 
and  if  in  any  case  the  evidence  does  show 
that  the  person  injured  did  fail  to  exercise 
slight  care,  and  that  such  failure  did  con- 
tribute as  a  proximate  cause  to  an  injury  by 
collision  with  a  train,  then  there  can  be 
no  recovery,  even  though  the  compcmy  did 
fail  to  give  the  signals  as  the  statute  requir- 
ed, and  his  honor,  as  it  is  respectfully  sub- 
mitted, erred  in  not  so  instructing  the  jury. 

10.  Because,  as  it  is  respectfully  submit- 
ted, his  honor  erred  in  refusing  to  charge 
defendant's  third  request  on  the  measure  of 
damages,  to  wit:  **(3)  In  this  case  the  evi- 
dence shows  that  the  deceased  was  of  age 
and  that  she  was  living  apart  from  the  par- 
ent, and  as  the  evidence  fails  to  show  that 
the  deceased  contributed  anything,  either  tn 
money  or  services,  for  the  support  or  aid  of 
the  parent,  no  damages  can  be  allowed  on 
this  account"  The  error  being,  as  it  is  re- 
spectfully submitted,  that  as  there  was  no 
evidence  in  this  case  showing,  or  tendii^  to 
show,  that  the  mother,  for  whose  benefit  this 
action  is  brought,  received  anything  from 
the  deceased,  either  in  money  or  by  ways  of 
service  for  her  support  or  aid,  and  the  evi- 
dence further  showing,  beyond  contradiction, 
that  the  mother  was  living  apart  from  the 
deceased,  his  honor  erred  in  refusing  this  re- 
quest, thereby  permitting  the  jury  in  their 
estimate  of  damages  to  include  the  loss  of 
money  and  the  services  of  the  deceased. 

IJL  Because  his 'honor,  as  it  is  respectfully 
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sabmltted,  refused  to  charge  the  defendant's 
sixth  request,  on  the  question  of  damages, 
to  wit:  "(6)  The  action  in  tliis  case  is 
bronght  for  the  benefit  of  the  parent,  and  in 
considering  what  amount  of  damages  should 
be  allowed — ^if  the  jnry  determine  that  any 
should  be  allowed  at  all — the  jury  should 
take  into  consideration  the  age  of  the  parent, 
and  as  tiie  parent  could  not  receiye  any  aid, 
or  support,  or  assistance,  or  comfort  beyond 
her  life  the  Jury  should  not  render  a  ver- 
dict for  an  amount  which  would  extend,  be- 
yond the  life  of  such  parent;  that  is  to  say, 
tbey  should  not  allow  damages  for  a  length 
of  time  beyond  which  they  think  the  parent 
might  reasonably  be  expected  to  liye.**  The 
error  being,  as  it  is  respectfully  submitted, 
that  this  action  being  brought  for  the  bene- 
fit of  a  parent  over  60  years  of  age,  and  the 
statute  providing  that  the  Jnry  can  only  give 
such  damages  as  are  proportionate  to  the 
injury  sustained  by  the  party  for  whose  ben- 
efit tbe  action  is  brought,  his  honor  should 
have  instructed  the  jury  that  in  estimating 
the  damages  done  the  beneficiary — the  moth- 
er in  this  case — they  should  not  allow  any 
damages  for  a  time  beyond  which  such  bene- 
ficiary might  reasonably  he  expected  to  live, 
and  that  by  refusing  this  request  his  honor 
permitted  the  jury  to  give  damages  for  an 
unlimited  time;  whereas,  it  is  respectfully 
submitted  that  the  injury  or  damages  done 
the  beneficiary  by  the  wrongful  death  of  the 
deceased  must  of  necessity  cease  at  the  death 
of  the  beneficiary,  and  the  jury  should  have 
been  Instructed  as  the  defendant  requested. 

12.  Because,  it  is  respectfully  submitted, 
his  honor  erred  In  not  charging  the  defend- 
ant's first  request  as  to  the  contributory  neg- 
ligence of  the  deceased,  without  modifica- 
tion, to  wit:  "(1)  It  is  the  duty  of  a  person 
who  is  approaching  a  railroad  crossing, 
known  to  be  dangerous,  to  be  on  the  alert 
and  to  be  vigilant  to  avoid  being  injured;*' 
and  In  modifying  the  same  Iryi  inserting  the 
words,  "If  he  knows  it"  The  error  being, 
as  it  Is  respectfully  submitted:  (a)  That  by 
this  modification  his  honor  led  the  jury  to 
believe  that  it  was  not  the  duty  of  a  person 
attempting  to  cross  a  railroad  track  at  a 
highway  crossing  to  be  on  the  alert  and  to 
be  vigilant  to  avoid  being  injured,  unless 
such  person  had  actual  knowledge  that  such 
crossing  was  dangerous.  It  being  respect- 
fully submitted  that  It  is  the  duty  of  a  per- 
son who  is  attempting  to  cross  a  railroad 
track,  at  any  time  or  place,  to  be  on  the  alert 
and  to  be  vigilant  to  avoid  being  injured, 
and  his  honor  erred  in  not  charging  this  re- 
guest  as  it  was  written,  (b)  That  by  this 
modification  his  honor  overlooked  the  dis- 
tinction as  to  the  rights  and  liabilities  of  the 
parties,  under  the  statute  and  under  the  com- 
mon law. 

13.  Because,  as  it  is  respectfully  submit- 
ted, his  honor  erred  in  modifying  the  defend- 
ant's second  request  as  to  the  contributory 


negligence  of  the  deceased,  to  wit:  ^(2)  A 
person  who  is  approaching  a  railroad  cross- 
ing known  to  be  dangerous— if  the  exercise 
of  due  care  and  caution  demands  it — should 
be  on  the  alert  and  should  stop,  look,  and 
listen  before  entering  on  the  track,  and  if 
such  person  does  enter  on  the  track  without 
exercising  such  care  as  ordinary  caution, 
under  the  circumstances,  would  demand,  and 
his  failure  to  exercise  such  care  combines 
and  concurs  with  the  negligence  of  the  rail- 
road company  as  a  proximate  cause  in  pro- 
ducing the  injury^  then  the  jury  would  have 
a  right  to  find  that  such  person  was  guilty 
of  contributory  negligence."  And  in  modify- 
ing the  same  by  inserting  the  words  "and 
knows  It"  The  error  being,  as  it  is  respect- 
fully submitted,  that  his  honor  by  this  modi- 
fication led  the  jury  to  believe  that  a  per- 
son attempting  to  cross  a  railroad  track  at 
a  highway  crossing  was  not  required  to  stop, 
look,  and  listen,  if  due  care  and  caution  de- 
manded it,  unless  such  person  had  actual 
knowledge  that  such  crossing  was  danger- 
ous; whereas,  it  is  respectfully  submitted, 
it  is  the  duty  of  a  person  at  all  times,  in  at- 
tempting to  cross  a  railroad  track,  if  the  ex- 
ercise of  due  care  and  caution  demands  it 
to  be  on  the  alert  and  to  stop,  look,  and  lis- 
ten before  entering  on  the  track,  even  though 
such  person  may  not  have  actual  knowledge 
of  the  fact  that  such  crossing  is  dangerous, 
and  his  honor  should  have  charged  the  re- 
quest as  submitted  without  modification. 

14.  Because  his  honor  erred  in  charging 
the  plaintiff's  eleventh  request  to  charge,  to 
wit:  "(11)  I  charge  you  that  If  you  should 
find  that  the  deceased  saw  and  heard  the 
train,  or  should,  by  the  exercise  of  care,  have 
seen  and  heard  it  nevertheless  this  would 
not  deprive  the  plaintiff  of  the  right  to  re- 
cover and  would  not  relieve  the  defendant 
from  the  obligations  and  penalties  of  the 
.law,  if  he  failed  to  give  the  signals  as  re- 
quired by  the  statute,  unless  3X>u  further  find 
that  the  deceased  was  guilty  of  gross  or  will- 
ful negligence,  or  was  at  the  time  violating 
the  law.".  The  error  being,  as  it  is  respect- 
fully submitted:  (a)  That  by  this  charge  his 
honor  instructed  the  jury  that  If  the  defend- 
ant failed  to  give  the  signals,  and  notwith- 
standing this,  yet  if  the  deceased  saw  and 
heard  the  train,  the  plaintiff  in  this  action 
could  recover,  unless  the  deceased  was  guilty 
of  gross  or  willful  negligence,  or  was  at  the 
time  violating  the  law;  whereas,  it  is  re- 
spectfully submitted,  that  if  the  deceased 
saw  and  heard  the  train  it  was  not  neces- 
sary for  the  defendant  to  show  that  she  was 
guilty  of  gross  or  willful  negligence  or  was 
violating  the  law  In  order  to  prevent  a  re- 
covery, (b)  That  by  this  charge  his  honor 
overlooked  the  distinction  between  the  right 
of  the  plaintiff  to  recover  under  the  statute 
and  under  the  common  law,  thereby  limiting 
the  scope  of  the  defense  to  the  evidence  re- 
quired under  the  statute,  and  preventing  the 
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Jury  from  considering  the  evidence  as  to  the 
contribntory  negligence  of  the  deceased  un- 
der the  common  law. 

Sanders  &  De  Pass,  for  appellant  Wilson 
&  Osborne,  for  respondent 

GARY,  A  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  through 
the  wrongful  acts  of  the  defendant,  in  caus- 
ing the  death  of  plaintiff's  Intestate. 

The  complaint  alleges:  That  at  Duncans, 
S.  C,  the  railroad  crosses  the  public  high- 
way. That  on  the  9th  day  of  Novemiber, 
1906^  Miss  Belinda  Rutledge  Hand,  was 
traveling  along  said  highway,  when  she  was 
struck  and  killed  at  said  crossing,  by  the 
engine  of  a  train,  operated  by  the  Southern 
Railway  Company,  under  and  by  virtue  of 
its  lease  or  other  contract,  with  the  de- 
fendant company.  That  her  death  was 
caused  by  the  negligence,  recklessness,  and 
wantoimess  of  the  defendant,  through  said 
Southern  Railway  Company,  in  the  follow- 
ing respects:  (a)  The  train  was  off  schedule 
time  by  several  hours,  and  was  running  with- 
in a  few  minutes  of  the  schedule  time  of 
train  No.  11,  for  which  latter  train  Duncans 
Station  was  a  regular  stopping  station,  the 
place  of  stopping  being  east  of  said  highway, 
(b)  The  train  approached  said  crossing  at 
a  very  great  and  excessive  rate  of  speed, 
some  60  miles  an  hour,  nothwlthstandlng 
the  fact  that  by  reason  of  the  curves  of  the 
track  east  of  the  crossing  and  obstructing 
buildings  along  the  line  or  side  of  the  track, 
that  crossing  was  such  as  to  demand  of  ap- 
proaching trains  a  slow  rate  of  speed,  of 
which  fact  said  operating  company  had  been 
repeatedly  notified,  warned,  and  cautioned 
by  municiixal  authorities  of  said  town  for 
the  protection  of  Its  residents,  which  noti- 
fications and  warnings  were  willfully  and 
wantonly  disregarded,  (c)  The  bell  was  not 
rung,  nor  whistle  sounded  by  the  engineer 
or  fireman  of  said  train,  at  a  distance  of 
500  yards  from  said  crossing,  nor  kept  ring- 
ing or  whistling,  until  the  engineer  had 
crossed  said  highway;  such  omission  being 
in  violation  of  the  statute  law  of  the  state, 
(d)  In  having  no  one  at  said  crossing  to 
warn  or  Inform  her  of  the  approach  of 
said  train,  as  ordinary  prudence  required  for 
a  train  approaching  such  a  crossing  at  such 
an  excessive  speed,  (e)  Neither  the  engineer 
nor  fireman  were  looking  ahead  down  the 
track,  as  was  their  duty,  which  neglect  con- 
tributed as  a  direct  cause  to  said  injury. 

The  defendant  denied  the  allegations  of 
the  complaint  and  set  up  the  defenses  of 
contributory  negligence  and  assumption  of 
risk.  The  Jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $4,700,  and  the  defendant 
appealed  upon  exceptions,  which  will  be  re- 
ported. 

First  exception.  In  their  argument  the 
appellant's  attorneys  say:  "If  this  action 
was  brought  under  the  statute  alone^  on 


account  of  the  failure  to  ring  the  bell  or 
blow  the  whistle,  the  admission  of  this  evi- 
dence, might  have  been  harmless,  but  the 
complaint  contains  allegations  of  common 
law,  as  well  as  of  statutory  negligence." 
Railroad  crossings  are  inherently  dangerous, 
and  were  so  regarded  by  the  law,  before 
the  statute  was  enacted.  The  statutory  pro- 
visions were  not  enacted  for  the  purpose  of 
declaring  the  crossing  to  be  dangerous,  but 
to  minimize  the  danger,  by  requiring  sign- 
boards with  the  words  "railroad  crossing*' 
printed  thereon,  and  the  blowing  of  the 
whistle  and  the  ringing  of  the  bell,  when 
approaching  the  crossing.  Therefore,  even 
if  the  ruling  was  erroneous,  it  was  harmless, 
both  as  to  the  statutory  and  common-law 
causes  of  action. 

Second  exception.  This  part  of  the  charge 
is  free  from  error  when  considered  in  con- 
nection with  other  portions  thereof.  Time 
and  again  throughout  the  charge  his  honor, 
the  presiding  Judge,  instructed  the  Jury,  in 
effect,  that  when  the  word  "contributed,'* 
whether  applied  to  the  alleged  negligence 
of  the  defendant  or  the  contributory  negli- 
gence on  the  part  of  the  plaintiff,  it  was 
necessary  that  it  should  be  a  proximate 
cause  of  the  injury.  We  deem  it  only  neces- 
sary to  cite  two  instances:  "A  railway  com- 
pany may  fail  to  ring  the  bell  or  sound  the 
whistle,  as  the  statute  required,  and  such 
failure  might  contribute  to  an  injury,  but 
unless  such  failure  does  more  than  merely 
contribute  to  the  Injury,  there  can  be  no 
recovery,  because  our  Supreme  Court  has 
said  that  such  failure  must  contribute  as 
a  proximate  cause  to  the  Injury  complained 
of;  otherwise  there  can  be  no  recovery."  "If 
It  appears  that  a  person  was  injured  by 
collision  with  a  railway  train  at  a  highway 
crossing,  and  that  such  i)erson  failed  to 
exercise  slight  care,  and  that  such  faUure 
on  the  part  of  the  injured  person,  to  exer- 
cise slight  care  combined  and  concurred  in 
any  degree  whatsoever  with  the  failure  of 
the  railway  company  to  ring  the  bell  or  sound 
the  whistle,  as  required  by  the  statute,  as 
a  proximate  cause  in  producing  the  injury, 
then  there  can  be  no  recovery  against  the 
railway  company,  on  account  of  the  failure 
to  ring  the  bell  or  sound  the  whistle,  as  the 
statute  requires." 

These  were  requests  which  were  charged 
by  the  presiding  Judge.  The  case  of  Lee 
V.  Ry.,  84  S.  a  125,  65  S.  El  1031,  shows 
that  even  if  there  was  error  in  the  use 
of  the  word  "contributed,"  it  was  rendered 
harmless  by  the  charge  embodied  in  said 
request  In  that  case  the  court  said:  "His 
honor  struck  out  the  word  'caused,'  and 
substituted  for  it,  the  words  'contributed  to.' 
This  charge  made  the  language  of  the  re- 
quest conform  to  the  language  of  the  statute. 
It  would  have  been  error  if  his  honor  had 
not  already  charged  the  Jury  the  plalntUTs 
seventh  request,   to  wit:    'When   the  law 
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speaks  of  an  act  of  negligence  as  contribut- 
ing to  the  injury,  it  means  as  a  direct  and 
proximate  cause  thereof,  without  which  the 
injury  would  not  have  occurred.*  This  court 
has  held  that  *when  the  law  speaks  of  an 
act  of  negligence  as  contributing  to  an  in- 
Jury,  it  means  as  a  direct  and  proximate 
cause  thereof— citing  Bowen  v.  Ry.,  68  S. 
C.  222,  36  S.  E.  500,  Burns  y.  Ry.,  65  S.  G. 
234,  43  S.  B.  679,  Duncan  v.  Greenyille  Coun- 
ty, 73  S.  O.  254,  53  8.  B.  367,  Turbyflll 
V.  Ry.,  83  S.  a  325,  65  S.  B.  278." 

Third  exception.  The  words,  "as  it  is  al- 
leged In  this  case,"  were  used  merely  by  way 
of  illustration,  in  calling  attention  to  cases, 
where  the  statute  is  specially  applicable. 

Fourth,  fifth,  seyenth,  .and  eighth  excep- 
tions. "The  ieaue  of  negligence  should  go 
to  the  Jury:  (1)  When  the  facts  which,  if 
true,  would  constitute  evidence  of  negligence 
are  controverted.  (2)  When  such  facts  are 
not  disputed,  but  tiiere  may  be  a  fair  dif- 
ference of  opinion,  as  to  whether  the  in- 
ference of  negligence  should  be  drawn.  (3) 
When  the  facts  are  in  dispute,  and  the  in- 
ferences to  be  drawn  therefrom  are  doubt- 
ful." 16  Bnc.  of  Law,  465  et  seq.  (1st  Ed.); 
Whaley  v.  Stevens,  27  S.  C.  549,  4  S.  E. 
145;  State  v.  Aughtry,  49  S.  C.  305,  26  S. 
E.  619,  27  S.  E.  199;  Lampley  v.  Ry.,  Tl 
S..  O.  156,  50  S.  B.  773;  Pickens  v.  Ry.,  54 
S.  C.  498,  32  S.  E.  567;  Rinake  v.  Victor 
Mfg.  Ck).,  55  S.  C.  179,  32  S.  E.  983;  Wood 
y.  Mfg.  Co.,  66  S.  C.  482,  45  S.  B.  81; 
Weaver  v.  Ry.,  76  S.  C.  49,  56  S.  E.  657, 
121  Am.  St  Rep.  934;  Turbyflll  v.  Ry.,  83 
S.  C.  325,  65  S.  E.  278. 

On  the  former  hearing  in  this  case  (83 
S.  C.  325,  65  S.  B.  278),  the  court  had  under 
consideration  exceptions  raising  similar 
questions,  and  overruled  them,  on  the  ground 
tliat  they  were  concluded  by  the  case  of 
Weaver  v.  Ry.,  76  S.  a  49,  56  S.  E.  657,  121 
Am.  St.  Rep.  934,  In  which  the  court  said: 
"The  presiding  Judge  could  not  have  charged 
the  request,  without  intimating  to  the  Jury 
the  inference  to  be  drawn  from  the  facts, 
therein  so  carefully  set  out  In  detail.  The 
instructions  would  have  been  in  violation 
of  article  5,  S  26,  Of  the  (Constitution,  and 
were  therefore  properly  refused." 

Sixth  and  ninth  exceptions.  These  ex- 
ceptions are  overruled  on  the  ground  that 
the  refusal  to  charge  the  requests  therein 
mentioned  was  not  error,  because  they  had 
already  been  substantially  charged  in  the 
first  request  of  the  defendant,  which  was 
submitted  to  the  Jury. 

Tenth  exception.  In  the  first  i^lace,  this 
request  would  have  been  a  charge  upon  the 
facts,  and  in  the  second  place,  the  presiding 
Judge  charged  the  defendant's  first,  second, 
fourth,  and  fifth  requests  relative  to  the 
measure  of  damages,  which  show  that  even 
if  there  was   error  in   refusing   the  third 


request,  it  was  not  prejudicial  to  the  rights 
of  the  appellant 

Eleventh  exception.  The  ruling  of  the 
presiding  Judge  is  sustained  by  the  case  of 
Trlmmler  v.  Ry.,  81  S.  C.  213,  62  S.  B.  209. 
Upon  request,  the  appellant's  attorneys  were 
granted  permission  to  review  that  case,  as 
to  this  question.  The  court,  however,  ad- 
heres to  the  doctrlae  therein  announced. 

Twelfth,  thirteenth,  and  fourteenth  ex- 
ceptions. The  appellant's  attorneys  have  not 
argued  these  exceptions;  therefore  they  will 
not  be  considered. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(86  S.  C.  248) 

WIliLIAMS  V.  NEWTON  et  al. 

(Supreme  Court  of  South  Carolina.     July   5, 

1910.) 

1.  Appeal  and  Ebbob  (f  l()26*)~QnBSTiONS 
Reviewable— Habmless  Ebbob. 

Rulings  complained  of  must  not  only  be 
erroneous,  but  they  must  materially  affect  the 
rights  of  the  party  complaining. 

[E9d.  Note. — For  other  cases,  see  Appeal  and 
Elrror,  Cent  Dig.  f  4029 ;  Dec.  Dig.  f  1026.*] 

2.  Appbai.  and  Ebbob  (§  1046*)— Questions 
REvdcwABLB— Habmlbss  Ebbob. 

Where  the  result  would  have  been  the  same 
whether  the  language  of  the  circuit  judge  in 
his  opinion  complained  of  was  stricken  out  or 
allowed  to  remain,  the  language  of  the  judge 
was  not  prejudicial. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4134;   Dec.  Dig.  §  1046.*] 

3.  W^LLS  (I  17*)- Devise  to  Ili;eoitimate 
Child — Right  of  Subviving  Wife. 

.  A  husband  living  in  a  sister  state,  deserted 
his  wife  and  daughter  there,  and  purchased  land 
in  South  Carolina  and  had  the  same  conveyed 
to  a  trustee  for  his  benefit  and  to  those  he 
might  direct  by  will.  He  subsequently  executed 
a  will  whereby  he  gave  all  his  property  to  a 
bastard  child.  His  legitimate  daughter  died 
during  his  lifetime.  Held  that,  under  Civ.  Code 
1902,  {  2487,  limiting  the  amount  of  property 
devisable  to  illegitimate  children  to  one-fourth 
of  testator's  estate,  the  surviving  wife  was  en- 
titled to  a  half  of  three-fourths  of  his  entire 
estate;  so  that  only  the  remainder  would  pass 
under  the  will. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  40-42;    Dec.  Dig.  f  17.*] 

4.  Appeal  and  Ebbob  ({  1078*)— Questions 
Reviewable— Questions  Not  Aboued. 

An  exception  not  argued  will  not  be  consid- 
ered on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4256-4261;  Dec.  Dig.  | 
1078.*] 

5.  Appeal  and  Ebrob  (8  931*)— Rulings  on 
Evidence— Review  . 

Where  the  referee  sustained  objections  to 
testimony  and  there  was  nothing  in  the  record 
to  show  that  the  circuit  judge  reversed  the  rul- 
ings, a  party  could  not  urge  that  such  testi- 
mony was  received ;  for,  in  the  absence  of  any 
showing,  it  must  be  presumed  that  the  circuit 
judge  discarded  incompetent  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3766 ;   Dec.  Dig.  §  931.*] 
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6.  Appeal  and  Erfob  (|  781*)—Assionment8 

OF  Ebbob— Sufficiency. 

An  assignment  that  the  drcolt  judge  erred 
in  forestalling  the  referee  in  the  judgment  of 
facts  yet  to  be  proved  is  too  general  to  be  con- 
sidered on  appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 


.y 


Error,  Cent.  Dig.  §  3020 ;   Dec  Dig.  |  731.*] 

Appeal  from  Ck)minon  -Pleas  Gircnlt  Court 
of  Marl^boro  County ;  J.  C.  Klugh,  Judge. 

Action  by  Mary  B.  Williams  against  R.  C. 
Nerwton  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

See,  also,  84  S.  C.  9S,  65  S.  E.  95a 

The  following  is  the  decree  of  the  circuit 
judge  and  the  exceptions  thereto: 

Frank  Williams  and  Mary  Blaine  Gillespie 
were  married  in  West  Virginia  about  the 
year  1868,  and  lived  together  for  many  years. 
One  child  was  bom  to  them,  who  died  many 
years  ago  after  reaching  maturity.  About  the 
year  1887  Frank  Williams  left  his  wife  and 
daughter  and  engaged  in  railroad  construc- 
tion in  several  states,  and  finally  about  1890 
or  1891  he  came  to  South  Carolina  and  built 
the  bridge  of  the  C.  S.  &  N.  R.  R.  over  the 
Great  Pee  Dee  river.  While  engaged  In  this 
work  he  formed  a  little  illicit  connection  with 
a  woman  named  Mary  Jane  Quick,  which  re- 
sulted in  the  birth  of  an  illegitimate  son, 
FVank  Quick,  the  principal  defendant  herein. 
Williams  lived  a  depraved  life  thereafter  and 
seems  to  have  absolutely  deserted  his  wife 
and  children.  They  were  reduced  to  straits 
for  a  livelihood  in  their  distant  home  and 
kept  a  boarding  house  where  the  daughter, 
deprived  of  a  father's  protection  and  restrain- 
ing care,  fell  into  evil  ways.  The  wife,  ac- 
cording to  the  testimony  of  Frank  Williams* 
nephew,  J.  S.  Williams,  who  lived  near  her 
in  West  Virginia,  as  well  as  other  witnesses, 
her  neighbors,  bore  a  good  reputation  and  liv- 
ed a  correct  life.  Yet  Frank  Williams,  in  his 
voluntary  absence  from  them,  denounced 
both  his  wife  and  daughter  to  strangers  with 
foulest  accusations  and  in  vilest  language. 
He  repeatedly  expressed  his  determination 
that  they  should  have  nothing  of  his  proper- 
ty, and  he  appears  to  have  cherished  this  as 
a  fixed  purpose  and  set  about  a  concerted 
plan  to  carry  it  out.  Repurchased  two  tracts 
of  land  in  Marlboro  county,  where  he  made 
his  home,  and  had  them  conveyed  to  C.  S. 
McCall  as  trustee,  to  hold  '*for  the  sole"  use 
and  benefit  of  the  said  Frank  Williams,  al- 
lowing him  the  absolute  **use  and  control 
thereof,  and  make  title  to  same  to  whomso- 
ever the  said"  Williams  may  at  any  time  di- 
rect, either  by  written  indorsement  thereon 
"during  his  life  or  by  his  last  will  duly 
made."  This  deed  bears  date  July  27,  1900. 
The  said  Frank  Williams  executed  his  last 
will  on  January  8,  1902,  and  having  died 
shortly  thereafter,  said  will  was  duly  admit- 
ted to  probate.  By  his  last  will  he  appointed 
C.  S.  McCall  his  executor  and  directed  him 


to  "take  charge  of  any  property  of  which  I 
may  die  seised"  and  possessed,  "or  of  which 
I  may  have  the  power  of  disposition,  to 
be  disposed  of  as  hereinafter  provided  for." 
Then  referring  to  the  deed  above  set  out,  the 
testator  declared  his  intention  that  the  will 
be  construed  in  connection  with  and  as  sup- 
plementary to  the  deed,  and  in  case  of  con- 
flict between  the  two  documents  that  the 
manifest  intention  of  the  deed  shall  prevail. 
By  said  will  he,  in  effect,  gives  in  trust  for 
the  use  and  benefit  of  Frank  Quick  aforesaid 
and  his  heirs  all  his  property  of  every  kind, 
including  the  real  estate  mentioned  In  the 
said  deed,  with  contingent  remainder  over  to 
William  Williams,  the  testator's  brother. 

This  action  was  commenced  in  September, 
1904,  against  C.  S.  McCall,  as  trustee  and  ex- 
ecutor, Frank  Quick,  and  William  Williams. 
C.  S.  McCall  died  shortly  afterwards  and  R. 
O.  Newton  was  appointed  trustee  by  the 
court  and  substituted  as  a  defendant  The 
complaint  sets  forth  two  causes  of  action, 
first,  for  dower;  second,  to  annul  said  will 
in  so  far  as  it  attempts  to  give  to  the  bastard 
son  of  the  testator  more  than  one-fourth  part 
of  the  real,  clear  value  of  the  estate  of  Frank 
Williams.  On  demurrer  that  these  two  caus- 
es of  action  are  improperly  united  the  court 
sustained  the  demurrer  and  ordered  that 
the  cause  be  divided  into  two  separate  and 
distinct  actions.  On  appeal  by  defendants 
this  order  was  affirmed.  82  S.  C.  227,  64  S. 
E.  219. 

The  case  was  tried  before  me  on  the  sec- 
ond of  said  actions.  The  trustee  alone  seems 
to  have  answered  to  the  merits.  His  answer 
puts  in  issue  practically  all  the  allegations 
of  the  complaint,  and  as  special  defense  al- 
leges that  the  plaintiff  has  assigned  and  trans- 
ferred all  the  interest  claimed  by  her  in  this 
case  to  another,  and  that  she  has  no  legal 
status  in  this  action.  With  reference  to  this 
last-mentioned  defense  it  may  be  said  here 
that  no  competent  evidence  was  offered  In 
support  of  it.  The  only  testimony  offered 
upon  it  was  that  R.  C.  Newton,  the  defend- 
ant, who  was  permitted  to  testify  over  re- 
peated objections  of  plaintiff's  counsel,  to 
certain  statements  made  to  him  by  his  own 
attorney  of  declaration^  made  to  said  at- 
torney by  the  plaintiff.  This  was  bold  hear* 
say  and  the  objections  to  it  should  have  heen 
and  are  now  sustained.  This  defense  is  over- 
rnled. 

The  case  was  referred  to  a  referee  to  take 
and  report  the  testimony  and  "to  make  a 
statement  of  the  account  in  accordance  with 
the  contention  of  each  party  and  report  the 
same.'*  F^om  this  order  the  defendants  ap- 
pealed, and  on  motion,  the  appeal  was  dl»^ 
missed.    84  S.  C.  98,  65  S.  E.  959. 

The  opinion  and  Judgment  of  the  Supreme 
Court  dismissing  the  said  appeal  was  filed 
October  29, 1900.  Promptly  thereafter  the  ref- 
eree proceeded  to  hold  reference  for  the  pur- 
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pose  of  executing  the  said  order  of  reference. 
After  devoting  two  days  to  the  case  and  tak- 
ing snch  testimony  as  was  offered  hy  plain- 
tiff, the  defendants  offering  no  testimony, 
the  plaintiff  moved  the  referee  to  adjourn  the 
reference  and  report  the  testimony  in  time 
for.  a  hearing  at  the  t&en  approaching  term 
of  court.  This  motion  the  referee  refused, 
and  thereafter  the  plaintiff  moved  the  court, 
on  due  notice,  to  vacate  the  order  of  refer- 
ence and  to  proceed  with  the  trial  of  the  case 
upon  the  testimony  already  taken  in  the  case 
de  bene  esse  and  that  taken  'by  the  referee, 
together  with  much  as  might  be  offered  at 
the  trial  by  either  side.  This  motion  was 
heard  by  me.  The  history  of  the  litigation 
in  the  case  impressed  me  that  the  defendants 
were  delaying  the  trial  of  the  cause  by 
every  practicable  device.  Frank  Williams 
died  in  January,  1902>  nearly  eight  years  ago. 
This  action  was  commenced  in  September, 
1904,  and  has  been  pending  more  than  five 
years  with  no  other  progress  than  the  deters 
mination  of  two  dilatory  appeals  by  the  de- 
fendants, both  of  which  have  been  decided 
against  them,  and  the  i>arttal  taking  of  the 
testimony.  The  unreadiness  of  the  defend- 
ants or  their  unwillingness  to  proceed  pre- 
vented the  referee  from  completing  his  du- 
ties under  the  order  of  reference  in  the  two 
days  which  he  devoted  to  the  case.  The  plain- 
tiff is  a  woman  advanced  in  years  and  said 
to  be  in  needy  circumstances.  The  peculiar 
nature  of  the  case  and  the  provisions  of  the 
statutes  make  it  highly  probable  that  her 
rights,  if  she  has  any,  wiU  ^be  entirely  lost 
unless  determined  in  her  lifetime — certainly 
any  benefit  to  her  will  be.  She  has  been 
thwarted  by  the  dilatory  tactics  of  the  de- 
fendants for  five  years  since  she  began  to 
assert  her  rights.  The  delay  which  has  al- 
ready supervened  is  a  reproach  to  the  admin- 
istration of  justice.  Further  unnecessary  de- 
lay would  be  a  denial  of  justice.  These  con- 
siderations constrained  me  to  order  a  final 
reference  and  report  by  the  referee  and  the 
trial  of  the  case  before  me,  under  the  provi- 
sions of  the  order  which  appears  in  the  rec- 
ord. 

The  testimony  fully  establishes  the  mate- 
rial allegations  of  the  complaint  and  brings 
tlie  case  clearly  within  the  provisions  of  the 
statute  of  1795  (5  St  at  Large,  p.  271,  |  4; 
sections  2368  and  2487  of  Civ.  Code,  1902). 
The  fact  that  the  testator  resorted  to  the  de- 
vice of  a  trust  and  the  intervention  of  a  trus- 
tee can  make  no  difference  in  the  result 
Gore  V.  Qarke,  87  S.  O.  587,  16  S.  B.  614,  20 
Ia.  R.  A.  465,  and  cases  therein  cited.  This 
seems  to  have  been  a  part  of  his  plan  to 
erade  the  statutes  and  cut  his  wife  and  chil- 
dren out  of  any  part  of  his  estate.  The  daugh- 
ter seems  to  have  died  before  her  father,  so 
that  the  wife  alone  now  invokes  the  statute 
which  will  interfere  with  the  disposition  of 
'bis  property  by  the  testator. 

It  was  long  ago  determined  by  the  court 
and  the  decision  has  been  reaffirmed  in  many 


subsequent  cases,  that  the  statute  Insures  to 
the  protection  of  his  only  wife  and  legiti- 
mate children,  and  that  next  of  Idn,  even 
grandchildren,  cannot  invoke  the  benefit  of 
its  provisions.  Breithaupt  v.  Bauskett,  1 
Rich.  Eq.  465.  The  act  of  1795  was  copied 
verbatim  In  the  modification  of  1872,  in  the 
chapter  on  conveyances  at  page  425,  and 
again  at  page  444  In  the  chapter  on  wills, 
with  modification  to  suit  the  subjects.  Th^ 
same  arrangement  was  followed  in  the  Gen- 
eral Statutes  of  1882,  if  1785  and  1866,  but 
in  the  former  section  the  words  ''only  in  fa- 
vor of  wife  and  legitimate  children"  were  in- 
terpreted as  an  amendment,  thus  formally 
enacting  the  construction  given  to  the  act  by 
the  court  His  arrangement  with  the  amend- 
ment appears  in  the  revisions  of  1893,  SI 
1887,  1999,  and  in  the  Civil  Code  of  1902,  ff 
2368  and  2487.  So  that  in  the  present  case 
it  is  dear  that  the  testamentary  provisions 
are  to  be  treated  as  void  only  to  the  extent 
of  the  Interest  of  the  wife,  and  are  good 
against  all  the  world  besides. 

The  statute  recognizes  as  valid  the  legacy 
and  devise  to  the  extent  of  one-fourth  of  the 
estate  even  as  against  the  wife.  So  that  her 
interest  is  the  remaining  three-fourths,  and 
as  to  that  it  is  the  same  as  if  her  husband 
had  died  intestate.  Breithaupt  v.  Bauskett 
supra.  That  is  to  say,  under  the  statute  of 
distributions  the  plaintiff,  as  the  widow  of 
Frank  Williams,  would  be  entitled  to  one- 
half  of  three-fourths  of  his  entire  estate  if  he 
had  made  no  attempt  to  dispose  of  so  much 
of  it  by  his  will;  and  such  is  the  extent  of 
her  interest  as  against  the  will.  The  remain- 
ing five-eighths  of  the  estate  must  go  accord- 
ing to  the  dispositions  made  of  it  by  the  tes- 
tator. 

It  is  so  adjudged  and  decreed. 

The  following  are  the  grounds  of  appeal 
on  the  part  of  the  defendants  R.  C.  Newton, 
trustee,  and  Btenk  Quick : 

1.  Because  his  honor  erred  in  finding  that 
the  defendants  unduly  obstructed  the  prog- 
ress of  the  case. 

2.  Because  he  erred  in  taking  the  case 
away  from  the  referee  and  ordering  it  on 
for  trial  on  the  ground  that  all  the  delays 
had  been  Caused  by  the  defendants,  and  the 
appellants  allege  that  this  was  an  abuse  of 
his  discretionary  powers  as  chancellor. 

8.  Because  he  erred  in  holding  that  the 
history  of  the  litigation  in  the.  case  showed 
that  the  defendants  were  delaying  the  trial 
by  every  practicable  device. 

4.  Because  his  honor  erred  in  holding  that 
the  unreadiness  of  defendants  or  their  un- 
willingness to  proceed  prevented  the  referee 
from  completing  hid  duties  under  the  order 
of  reference. 

5.  Because  his  honor  erred  in  holding  that 
the  plaintiff  had  been  thwarted  by  the  dila- 
tory tactics  of  the  defendant  for  over  five 
years  since  she  began  to  assert  her  rights, 
and  that  the  delay  which  has  already  super- 
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fened  la  a  reproach  to  tlie  administration  of 
Justice. 

6.  Because  his  honor  erred  In  finding  that 
the  plaintiff  was .  In  needy  circumstances ; 
there  being  no  proof  on  this  point. 

7.  Because  his  honor  erred  In  holding  that 
the  case  came  within  the  proylsions  of  the 
statute  of  1796  (sections  2868  and  2487  of 
Civil  Code  of  1902),  when  he  could  have 
held  that  the  testator,  Frank  Williams,  nev- 
er did  have  any  title  to  the  property  in  ques- 
tion and  only  had  the  power  of  appointment. 

S,  Because  his  honor  erred  In  not  holding 
that  the  contingent  remainders  created  by 
the  will  of  Frank  Williams  defeated  any 
dalm  that  the  plaintiff  might  have  under 
the  Bfcatute. 

9.  Because  his  honor  erred  in  holding  that 
the  title  was  vested  in  Frank  Williams,  and 
that  the  widow  was  entitled  to  dower;  it 
being  respectfully  submitted  that  the  ques- 
tion of  dower  was  not  before  him. 

10.  Because  his  honor  erred  in  animad- 
verting upon  the  conduct  of  the  defense,  as 
it  is  respectfully  submitted  that  his  animad- 
versions were  without  foundation  in  fact, 
and  that  the  record  shows  that  the  defense 
has  been  conducted  upon  a  plane  of  profes- 
sional honor  and  duty,  and  the  appellants 
respectfully  ask  tiiat  this  court  order  the 
same  expunged  from  the. record,  both  as  re- 
gards the  trustee  and  the  attorneys  in  the 
case. 

11.  Because  the  presiding  Judge  erred  in 
sustaining  the  referee  who  admitted  the  dep- 
ositions over  objection  of  attorneys  for  de- 
fendants, and  for  allowing  the  depositions  to 
be  opened;  it  being  respectfully  submitted 
that  the  envelope  enclosing  the  depositions 
taken  in  North  Carolina  showed  that  it  had 
not  been  taken  before  Charles  Strayhouse, 
Esq.,  clerk  of  the  court  of  Orange  county,  In 
the  state  of  North  Carolina,  according  to  the 
notice  given  for  the  taking  of  the  deposi- 
tions ;  but  that  they  were  taken,  as  shown  by 
the  indorsement  by  a  commissioner,  and  fur- 
ther that  there  was  no  Indication  of  seal  on 
the  envelope,  and  further  did  not  show  that 
the  testimony  as  taKcn  by  him  and  kept  in 
his  hands  until  the  depositions  were  deposit- 
ed in  the  postoffice,  as  required  by  law. 

12.  Because  the  presiding  Judge  sustained 
the  ruling  of  the  referee  in  allowing  the 
parentage  of  the  defendant  to  be  proven  by 
hearsay  and  reputation,  it  being  submitted 
that  under  the  allegations  of  the  complaint 
it  was  error  to  admit  general  reputation  and 
hearsay  on  this  point;  it  being  error  to  hold 
that  bastardy  is  provable  by  reputation. 

13.  Because  his  honor  erred  in  forestalling 
the  referee  in  his  Judgment  of  facts  yet  to 
be  proven. 

Newton  &  Owens,  for  appellants.  Living- 
ston &  Muller,  for  respondent 


GARY,  A.  J.  The  complaint  alleges  two 
causes  of  action,  one  for  dower,  and  the 
other,  to  have  the  bill  of  the  testator  de- 
clared a  nullity,  in  so  far  as  it  attempts  to 
give  to  his  Illegitimate  son  more  than  one- 
fourth  of  his  real  estate. 

The  facts  are  fully  stated  in  the  decree  of 
his  honor,  the  circuit  Judge,  which  will  be 
Incorporated  in  the  report  of  the  case.  The 
defendant  appealed  upon  exceptions  which 
will  also  be  reported. 

The  first,  second,  third,  fourth,  fifth,  sixth, 
and  tenth  exceptions  cannot  be  sustained, 
for  the  reason  that  it  is  not  only  incumbent 
upon  the  appellant  to  show  that  the  rulings 
were  erroneous  but  also  that  they  materially 
affected  his  rights.  Whether  the  language  of 
which  the  appellant  complains  is  struck  out 
or  allowed  to  remain,  the  result  would  not  be 
changed.  It  cannot  therefore  be  success- 
fully contended,  that  the  remarks  of  the  cir- 
cuit Judge  were  prejudicial  to  the  rights  of 
the  appellant 

The  seventh  and  eighth  exceptions  are 
overruled,  for  the  reasons  stated  in  the  de- 
cree. 

The  ninth  exertion  was  not  argued ;  there^ 
fore  it  win  not  be  considered. 

The  eleventh  exception  cannot  be  sustain- 
ed, as  there  is  nothing  in  the  record  show- 
ing that  the  envelope  containing  the  deposi- 
tions was  not  sealed  and  properly  indorsed. 
It  is  true  the  appellant's  attorneys  made  the 
objection  to  the  admissibility  of  the  deposi- 
tions on  said  grounds,  but  the  respondent's 
attorneys  contended  that  they  were  proper- 
ly sealed  and  indorsed;  the  referee  and  cir- 
cuit Judge  so  ruled,  and  the  appellant  has 
failed  to  show  that  the  ruling  was  erroneous. 

The  twelfth  exception  must  be  overruled  on 
the  ground  it  appears  from  the  record  that 
the  referee  Sustained  all  objections  to  testi- 
mony, tending  to  prove  the  illegitimacy  of 
the  son  by  general  reputation;  also  that  he 
ruled  out  all  declarations  of  the  mother,  tend- 
ing to  show  that  Frank  Quick  was  a  bastard. 
There  is  nothing  in  the  record  showing  that 
the  circuit  judge  reversed  the  rulings  of  the 
referee  in  this  request.  In  the  absence  of 
any  showing  to  the  contrary,  it  is  to  be  pre- 
sumed that  the  circuit  Judge,  in  reaching  his 
conclusions,  discarded  all  incompetent  testl- 
m<my.  Williams  v.  Halford,  73  S.  C.  119, 
53  S.  B.  88.  Furthermore,  not  only  were 
there  circumstances  tending  to  prove  that 
Frank  Quick  was  illegitimate,  but  there  was 
likewise  positive  testimony  to  that  effect, 
which  was  introduced  without  objection. 

The  thirteenth  exception  is  too  general  to 
be  considered;  but  waiving  such  objection.  It 
has  not  been  made  to  appear  that  the  ruling 
was  prejudicial  to  the  rights  of  the  appellant 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  drcoit  court  be  afflnned. 
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0^4  Ga.  886) 
CORDRAY  ▼.  SAVANNAH  UNION  STA- 
TION CO. 
(Supreme  Court  of  Georgia.     Aug.  9,  1910.) 

(Sffllahus  by  the  Court.) 


1.  Afpbal  AMD   Bbbob  (§|  629,  657,  659*)— 
Exceptions,   Bill  op  (§  56*)— Ckbtifica- 

TION  —  SUPPLEHENTABT     CeBTITICATE  —  RB- 

mittino  to  loweb  coubt  fob  additional 

Gbbtisication. 

Where  the  judge  of  the  superior  court  sign- 
ed a  bill  of  exceptions  as  of  a  certain  date,  after 
the  rendition  of  the  judgment  to  which  excep- 
tion was  taken,  there  is  no  provision  of  law 
for  counsel  to  suggest  that  such  certificate  did 
not  speak  the  truth  in  this  respect,  and  for 
this  court  to  require  the  judc[e  to  make  an  ad- 
ditional certificate  as  to  the  time  when  and  the 
circumstances  under  which  he  signed  the  orig- 
inal certificate,  with  a  view  to  determining 
whether  it  was.  signed  within  due  time  after 
the  judgment  was  rendered,  or  was  filed  within 
the  time  prescribed  by  the  statute  after  it  was 
signed. 

(a)  This  court  has  held  that,  when  the  judge 
of  the  superior  court  has  signed  a  certificate 
to  a  bill  of  exceptions,  he  has  exhausted  his 
power  in  that  regard,  and  cannot  add  a  sup- 
plementary certificate  explanatory  of  the  first. 
Woolf  V.  State,  104  Ga.  536,  30  S.  E.  796. 
See,  also.  Dyson  y.  Southern  Ry.  Co.,  113  Ga. 
327  (3),  38  S.  E.  749. 

(b)  This  case  does  not  fall  within  the  exception 
to  tills  rule  nrovided  by  the  act  of  August  22, 
1905  (Acts  1905,  p.  84).  In  this  connection, 
see  Jones  ▼.  State,  127  Ga.  281,  56  S.  E.  453. 

(c)  If  it  were  permissible,  generally,  to  re- 
turn a  bill  of  exceptions  to  the  presiding  judge 
for  further  certification,  it  would  not  be  done 
in  a  case  where  the  motion  for  that  purpose 
states  that  the  judge,  "at  the  suggestion  of 
counsel,  antedated  said  bill  as  of  May  4th,  the 
date  upon  which  the  same  had  been  tendered 
to  the  judge  originally.*' 

(d)  Section  5657  of  the  Civil  Code  has  refer- 
ence to  defects  which  can  be  removed  during 
the  term.  If  supplemental  certificates  were  al- 
lowed to  be  made  by  a  judge  to  a  bill  of  ex- 
ceptions, the  limitations  prescribed  by  the  stat- 
ute upon  the  time  within  which  he  should  certi- 
fy thereto  would  be  practically  destroyed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  2828-2843;  Dec.  Dig.  S§ 
629,  657,  659;*  Exceptions,  Bill  of.  Cent.  Dig. 
if  94-96;    Dec.  Dig.  |  56.*] 


2.  Appeal  and  Ebbob  ($§  660,  663*)— Bills 
of  E}xcBpnoN— Remitting  fobClebk's  Ad- 
ditional Cbbtification. 

The  act  of  a  clerk  in  filing  or  transmitting 
a  paper  does  not  stand  on  the  same  basis  as 
the  act  of  the  judge  in  signing  the  certificate 
to  the  bill  of  exceptions,  which,  with  the  bill 
of  exceptions,  constitutes  the  writ  of  error. 
Generally,  upon  proper  suggestion,  made  in  due 
time,  that  the  date  of  filing  entered  by  the  clerk 
upon  the  bill  of  exceptions  was  erroneous,  the 
clerk  will  be  ordered  to  certify  to  this  court 
the  correct  date  of  filing.  But  his  certificate 
cannot  be  traversed,  or  extrinsic  evidence  be 
introduced  to  combat  it.  McDaniel  v.  Columbus 
Fertilizer  Co.,  109  Ga.  284  (1),  34  S.  E.  598. 
(a)  Where  counsel  stated  in  his  place  that 
there  was  an  error  in  the  date  of  the  entry  of 
filing  entered  by  the  clerk  on  the  bill  of  excep- 
tions, and  moved  that  this  court  order  the 
clerk  to  certify  as  to  what  was  the  correct  date 
of  such  filing,  and'  thereupon  adverse  counsel 
produced  a  certificate,  under  seal,  of  the  deputy 
clerk  who  made  the  entry,  stating  that  it  was 
correctly  made,  and  on  the  date  when  the  paper 
was  handed   to  him  for  filing,  and  that  there 


was  no  error  in  the  entry,  this  court  will  de- 
cline to  grant  the  motion  to  requice  a  further 
certificate  from  the  deputy  clerk  covering  the 
same  ground. 

(b)  No  such  application  was  made  in  this 
case,  as  in  the  case  of  Cooper  v.  Nisbet,  118 
Ga.  872,  45  S.  B.  692. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  2844-2847,  2853,  2855; 
Dec.  Dig.  $S  660,  6(S.*] 

8.  Appeal  and  Ebbob  (§  627*)— Bill  of  Ex- 
ceptions—Time FOB  FlLINQ. 

The  certificate  to  the  bill  of  exceptions  be- 
ing dated  May  4,  1909,  and  the  filing  having 
taken  place  on  Maj  24th,  it  was  not  filed  with- 
in the  time  prescribed  bv  law,  and  the  writ  of 
error  must  be  dismissed.  CSv.  Code,  §  5554; 
Jones  V.  State,  127  Ga.  281,  56  8.  B.  453. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2744-2749;  Dec  Dig.  { 
627.*] 

Error  from  Superior  Oonrt,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  between  E.  F.  Cordray  and  the  Sa- 
vannah Union  Station  Company.  From  the 
Judgment,  Cordray  brings  error.    Dismissed. 

Oliver  &  Oliver,  for  plalntiflT  in  error.  An- 
derson &  Cann,  for  def aidant  In  error. 

FISH,  O,  J.  Writ  of  error  dismissed.  All 
the  Justices  concurring,  except  BECK,  J.,  ab- 
sent on  aoconnt  of  sickness. 


(135  Qa.  6) 

WORKINGMEN'S  UNION  ASS'N  et  al.  t. 
REIYNOLDS  et  al. 

(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 
(Syllabus  by  the  Court.) 

COBPOBATIONS  (§  189*)- ATTOBNET  AND  CLI- 
ENT (I  70*)- Actions— AuTHOBiTT  to  Bbino 
—Pleading — Dehubbeb. 

The  court  committed  error  in  dismissing 

the  petition  upon  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S|  70^-722;  Dec.  Dig.  {  189  ;♦  At- 
torney and  Client,  Cent  Dig.  {  95 ;  Dec  Dig. 
§  70.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  the  Workingmen's  Union  Associ- 
ation and  others  against  J.  S.  Reynolds  and 
others.  From  a  judgment  dismissing  the  pe- 
tition on  demurrer,  plaintiffs  bring  error.  Re- 
versed, 

A  complaint  was  brought  in  the  name  of  a 
corx)oratlon  and  certain  individuals  as  mem- 
bers thereof,  making  substantially  the  follow- 
ing allegations :  The  corporation  Is  an  order 
"charitable  and  social  In  Its  nature  and  pur- 
poses, and  was  not  organized  for  individual 
pecuniary  profit  and  gain."  E^lghteen  named 
members  of  the  corporation  falsely  and  fraud- 
ulently conspired  for  the  purpose  of  exclud- 
ing all  other  members  thereof,  consisting  of 
about  800  in  number,  from  having  any  voice 
in  the  control  of  the  corporation,  and  for  the 
further  purx)ose  of  selling  Its  property  and 
distributing  among  themselves  the  proceeds 
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of  the  sale,  ''and  thereby  to  Injure  and  de- 
fraud said  corporation  and  your  petitioners 
as  members  thereof.'*  As  a  part  of  the  fraud- 
ulent scheme  the  defendant  members  of  the 
order  sent  to  a  large  number  of  its  members 
a  notice  that  they  were  due  the  corporation  a 
specified  sum,  and,  unless  it  was  paid  at  the 
time  and  place  of  a  called  meeting  in  the  city 
of  Savannah,  such  members  would  be  expel* 
led  from  the  order.  About  800  members  of 
the  order  appeared  in  response  to  the  notice, 
but  were  prevented  from  attending  such  meet- 
ing by  the  police  of  Savannah  at  the  Instance 
of  the  defendant  members,  who  notified  the 
police  that  those  appearing  in  response  to 
the  notice  would  come  for  the  purpose  of  cre- 
ating disorder  and  violating  the  law,  and 
they  were  thereby  prevented  from  an  oppor- 
tunity of  protesting  against  said  notices  and 
from  participating  in  the  proceedings  for 
which  ^e  meeting  was  called,  and  from  pro- 
testing against  the  claim  that  they  owed  the 
society  anything.  The  defendant  members 
were  the  only  ones  present  at  the  called  meet- 
ing, and  they  decided  to  sell  a  certain  piece 
of  real  estate  belonging  to  the  association. 
In  pursuance  of  a  resolution  passed  by  the 
defendant  members  at  a  subsequent  meeting, 
the  property  was  sold  for  $2,800  to  John  F. 
Jones,  who  participated  in  the  design  of  the 
defendant  members  to  defraud  the  assoda- 
tion.  Certain  of  the  defendant  members, 
fraudulently  claiming  to  be  officers  of  the  as- 
sociation, but  not  lawful  officers  thereof,  ex- 
ecuted to  Jones  a  deed  to  the  property  In  the 
name  of  the  corporation.  The  defendant 
members,  after  paying  "the  recorded  indebt- 
edness of  the  association  against  the  proper- 
ty" out  of  the  purchase  money,  distributed 
the  balance  thereof  among  themselves.  The 
defendant  members  were  not  the  true  and 
lawful  representatives  of  the  corporation,  and 
had  no  right  to  bind  it  in  the  deed,  and  the 
"transaction  was  ultra  vires  the  rights  and 
powers  of  the  corporation."  It  was  prayed 
that  the  deed  be  declared  false  and  fraudu- 
lent and  a  cloud  upon  the  title  of  the  corpo- 
ration, and  that  Jones  be  required  to  tender 
it  Into  court  for  cancellation  and  account  for 
the  rent,  income,  and  profits  he  had  received 
from  the  property;  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  property  and 
account  to  the  court  for  the  rents.  Income, 
and  profits  pending  a  reorganization  of  the 
brder,  and,  when  it  was  duly  reorganized, 
that  the  funds  be  turned  over  to  it  to  be  used 
for  its  legitimate  objects  and  purposes.  It 
was  further  prayed  that  the  defendant  mem- 
bers of  the  order  be  required  to  account  to  It 
for  the  purchase  money  received  by  them 
from  Jones,  and  that  the  same  be  decreed  to 
be  the  assets  of  the  corporation  "free  from 
any  claim  whatever  on  the  part  of  the  said 
John  F.  Jones  or  of  the  said  other  defend- 
ants." Jones  was  never  served  with  a  copy 
of  the  petition  or  process,  and  did  not  appear 
and  plead.  General  and  special  demurrers 
were  filed  in  the  name  of  the  other  parties 


who  were  named  as  defendants,  and  the  court 
passed  an  order  that  "the  demurrer  la  sus- 
tained to  the  petition,  with  the  individual 
members  as  parties,  with  the  right  to  amend 
on  or  before  June  8,  1907,"  on  which  date 
another  order  was  passed  providing  that  the 
privilege  to  amend  was  extended  to  June  15, 
1907,  on  which  date  an  amendment  was  filed 
by  the  plaintiffs  striking  the  names  of  the 
individual  members  of  the  order  as  plaintiffs, 
after  which  general  and  special  demurrers 
were  filed;  and  to  the  order  of  the  court 
sustaining  the  general  demurrer  and  dismiss- 
ing  the  petftion  the  plaintiff  excepted. 

Oliver  &  Oliver,  for  plaintiffs  in  error. 
Cann,  Barrow  &  Mclntlre,  for  defendants  in 
error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  The  petition  does  not  show  on  its 
face  that  the  'suit  in  the  name  of  the  corpo- 
ration was  unauthorized  by  those  duly  em- 
powered by  the  corporation  to  institute  suit  in 
its  behalf.  The  presumption  is  that  the  at- 
torney at  law  who  signed  the  petition  as 
counsel  for  the  corporation  had  the  authority 
of  the  proper  officers  of  the  corporation  to  ap- 
pear and  bring  such  suit ;  and  this  presump- 
tion can  only  be  overcome  In  the  manner  pro- 
vided for  In  Civ.  Code,  |  .4428.  Peoples'  Mu- 
tual Fire  Ins.  Cd.  ▼.  De  Loach,  118  Ga.  802, 
39  S.  B.  466;  Lester  v.  Mcintosh,  101  Ga. 
675,  29  S.  E.  7;  Dobbins  v.  Dupree,  36  Ga. 
108. 

The  suit  was  instituted  by  the  corporation 
against  certain  of  its  members  and  an  alleged 
purchaser  of  its  property  from  the  latter, 
charging  that  for  the  reasons  stated  the  sale 
was  fraudulent  and  made  without  authority, 
and  praying  that  the  deed  be  canceled  and  a 
receiver  appointed  to  take  charge  of  the  prop- 
erty and  hold  Its  income  and  profits  for  the 
benefit  of  the  corporation,  and  that  the  pur- 
chaser account  to  the  corporation  for  the  in- 
come and  profits  he  had  received  therefrom, 
and  also  praying  that  the  defendant  members 
of  the  corporation  be  required  to  account  to 
it  for  the  purchase  money  received  by  them 
for  the  property,  and  that  the  same  be  de- 
creed to  be  assets  of  the  corporation  free 
from  any  claim  of  the  purchaser  or  of  the  oth- 
er defendants  who  had  appropriated  the  same 
to  their  own  use.  The  corporation  could  not 
have  the  deed  canceled,  the  property  placed 
in  the  hands  of  a  receiver,  and  the  income 
and  rents  thereof  paid  to  the  corporation, 
and  also  recover  from  the  defendant  members 
of  the  corporation  the  purchase  money  paid  to 
them.  A  suit  to  cancel  a  deed  and  recover  the 
rents,  income,  and  profits  of  the  property 
would  be  a  repudiation  of  the  alleged  illegal 
sale ;  while  a  suit  to  recover  the  proceeds  of 
such  sale  from  the  defendants  to  whom  they 
were  paid  would  be  a  ratification  of  the  al- 
leged illegal  sale,  and  the  remedies  sought  in 
the  two  instances  are  inconsistent.  This^ 
however,  does  not  make  the  petition  subject 
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to  general  demurrer.  The  fact  that  the  pur^ 
chaser  was  not  seryed  with  the  petition  and 
process,  and  did  not  appear  and  plead,  might 
be  soffident  to  prevent  a  cancellation  of  the 
deed  and  the  granting  of  other  relief  based 
on  a  r^ndiatlon  of  the  sale,  to  the  granting 
of  which  the  purcdiaser  wonld  be  a  necessary 
party  to  the  case;  but  such  fact  would  not 
afford  a  ground  to  dismiss  the  petition  on 
general  demurrer,  as  the  allegations  of  the 
petition  authorised  a  recovery  by  the  corpo- 
ration of  the  purchase  money  received  by  the 
defendant  mem>bers  thereof,  on  the  theory 
of  a  ratification  by  the  corporation  of  the  al- 
leged illegal  sale.  If  the  sale  made  In  be- 
half of  the  corporation  was  Illegal,  and  the 
corporation  ratified  It,  or  if  it  was  legal,  the 
defendant  members  of  the  corporation  receiv- 
ing and  appropriating  to  their  own  use  the 
purchase  money  arising  therefrom  would  be 
liable  in  an  action  by  the  corporation  to  ac* 
count  therefor.  The  court  erred  In  dismiss- 
ing the  petition  upon  general  demurrer. 
Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 

(135  Oa.  ») 

SBWBLL  et  aL  v.  DAVENPORT. 
(Supreme  Court  of  (Georgia.    Aug.  10,  1910.) 

(SyllahuM  hy  ih^  Court,) 

New  Trial  (|  70*)— Gbounds— Insufpicibn- 
CT  OF  BvinRNcs. 

Tte  only  grounds  contained  in  the  motion 
for  a  new  trial  being  the  general  ones  that  the 
verdict  was  contrary  to  law  and  the  evidence 
and  without  evidence  to  sapport  it,  and  the  ev- 
idence authorizing  the  finding,  there  was  no  er- 
ror \x\  overruling  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  %  142;    Dec  Dig.  t  70.*] 

Error  from  Superior  Oourt,  Goweta  Ooun- 
ty ;  R.  W.  Freeman,  Judge. 

Action  between  Aaron  Sewell  and  others 
and  John  Davenport  From  the  judgment, 
Sewell  and  others  bring  error.    Affirmed. 

H.  A.  Hall,  for  plaintiffs  in  error.  W.  G. 
Wright,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  afiirmed.  The 
other  Justices  concur,  except  BEOK,  J.,  ab- 
sent. 


(134  Ga.  881) 

PARK  V.  FOGARTY  et  al. 
(Supreme  Court  of  Georgia.    Aug.  9,  1910.) 

(SyllabuM  hy  the  Court,) 

1.  Wills  ({  733*)— Construction. 

£Yom  an  examination  of  the  entire  will 
imder  construction  (which  is  set  out  at  length 
in  the  statement  of  facts),  it  is  apparent  that 
the  word  "estate,"  appearing  in  the  last  clause 
of  the  fifth  item  of  the  will,  was  used  by  the 
testator  as  denoting  all  the  residue  of  his  prop- 
erty, both  real  and  personal,  after  the  execu- 


tor had  "wound  up  the  business**  of  the  testa- 
tor in  accordance  with  the  directions  contained 
in  the  will  (which  would  include  the  payment 
of  debts  and  the  special  legacies  named  in  the 
seventh  item  of  the  will),  and  that  the  testa- 
mentary scheme  was  that  the  executor  was  to 
hold  intact  the  entire  corpus  of  such  property 
until  the  youngest  child  attained  the  age  of  21 
years. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1825;   Dec.  Dig.  {  733.*] 

2.  Wills    (|    783*)— (Jonstbuction— Estates 

CHEATED. 

The  eighth  item  of  the  will  did  not  maice 
a  specific  devise  of  "the  residence  Now  815  Tel- 
fair,'* mentioned  therein  to  the  legatee  named 
in  said  item  by  the  testator  as  "my  daughter 
Lizzie,'*  but  was  a  direction  that  when  the  time 
for  division  provided  for  in  the  will  arrived, 
namely,  at  the  majority  of  the  youngest  child, 
such  legatee  should  then  receive  this  residence, 
at  a  valuation  of  $2,500,  as  a  part  of  her  share 
of  the  property  devised  to  her.  Such  legatee 
was  not  entitled  to  the  use  or  possession  of,  or 
the  income  from,  the  residence  until  the  young- 
est child  arrived  at  the  age  of  21  years.  Jor- 
dan y.  Miller,  47  Ga.  34G. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  f  1825 ;  Dec.  Dig.  f  733.*] 

3.  Wills    (|    738*)— Construction— Estatbb 
Cbeatbd. 

Until  the  time  for  distribution  arrived,  the 
residence  referred  to  in  the  preceding  headnote 
would  be  a  part  of  the  general  property  of  the 
estate  of  the  testator,  and  the  income  therefrom 
belongs  to  the  estate,  subject  to  administration 
by  the  executor  in  accordance  with  the  terms 
of  the  will  in  the  same  manner  as  the  income 
from  other  property  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1825;   Dec  Dig.  {  733.*] 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  D.  G.  Fogarty,  executor  of  Pat- 
rick D.  Horkan,  and  others,  against  E.  H. 
Park.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

This  case  arises  on  a  petition  filed  by  the 
executor  for  direction  as  to  the  construction 
to  be  placed  upon  the  will  of  his  testator. 
In  an  agreed  statement  of  facts,  used  upon 
the  hearing  before  the  judge  to  whom  the 
case  was  submitted,  the  following  facts  are 
set  forth:  "(1)  The  testator's  will  was  drawn 
by  himself.  (2)  That  testator  died  August 
19,  lOOG,  leaving  as  his  sole  heirs  at  law  the 
following  childrrai:  Elizabeth  (styled  Lizzie 
in  his  will),  then  aged  21  years,  William, 
then  aged  19  years,  George,  then  aged  12 
years,  and  Tom,  his  youngest  child,  then 
aged  about  10  years.  (8)  That  none  of  these 
children  was  then  married,  and  that  they  all 
lived  with  their  father  at  813  Telfair  street, 
Augusta,  Ga.;  their  aunt.  Miss  Marie  Mol- 
lony,  residing  with  the  family  and  assisting 
testator's  daughter  in  managing  their  domes- 
tic affaira  (4)  That  at  the  time  said  will 
was  made  Miss  Elizabeth  Horkan  was  a 
young  lady,  Just  of  age,  that  William  Hor- 
kan was  then  a  minor,  and  that  Tom  and 
George  Horkan  were  young  school  boys."  It 
was  further  agreed  **that  at  the  time  of  the 
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death  of  P.  D.  Hoii^an  he  conducted,  in  fhe 
city  of  Augusta,  Oa.,  a  large  wholesale  and 
retail  dry  goods  store/*  and  '*that  at  the 
present  time,  all  debts  and  legacies  having 
been  paid,  other  than  legacies  to  children, 
the  estate  is  worth  approximately  $120,000.*' 

The  will  in  question  was  aa  follows: 

"Know  all  men  by  these  presents  that  I, 
Patrick  D.  Horkan,  in  the  name  of  God,  and 
of  sound  mind  and  capable  of  with  disposing 
of  my  earthly  goods,  do  make  this  my  last 
will  and  testament  and  wish  and  desire  my 
estate  to  be  disposed  of  according  to  the  laws 
of  Georgia.  It  is  my  wish  and  desire  that 
all  my  debts  and  the  debts  of  P.  D.  Horkan 
be  paid  in  full. 

"First  It  is  my  wish  and  desire  that  all 
local  or  city  bills  be  paid  at  once,  and  paid 
out  of  the  receipts  of  the  current  business  of 
the  store. 

"Second.  As  I  owe  large  amounts  to  the 
banks  of  the  city  for  borrowed  money,  for 
the  keeping  up  and  enlarging  the  business 
of  P.  D.  Horkan  &  Co.,  and  as  the  said  dif- 
ferent banks  of  the  dty  hold  as  security  for 
the  loans  the  various  stocks  and  collaterals 
that  I  own,  it  is  my  desire  that  they  be  paid, 
and  the  collaterals  be  taken  up  and  returned 
to  the  administrator  of  my  estate;  and  to 
enable  said  administrator  to  promptly  dis- 
charge those  debts  and  have  said  securities 
returned,  I  authorize  the  use  of  fifty  thou- 
sand dollars  of  the  life  insurance  to  be  is- 
sued to  cancel  those  debts.  The  merchandise 
debts  that  the  firm  of  P.  D.  Horkan  &  Ck). 
owes  to  be  paid  out  of  the  current  receipts 
of  the  store. 

"Third.  It  is  my  will  and  desire  that  the 
business  run  on  and  be  continued  not  longer 
than  the  present  leasehold  of  the  store  now 
occupied  by  P.  D.  Horkan  &  Go.,  and  the 
stock  of  goods  on  hand  be  not  sacrificed  in 
bulk,  but  sold  to  the  best  and  most  favorable 
advantage.  The  business  to  be  wound  up  be- 
fore October  1st,  year  1907.  I  desire  that 
Sam  P.  Thomas  be  continued  >as  head  clerk 
in  charge,  as  he  is  most  familiar  with  the 
trade  and  customers,  and  whose  integrity  I 
regard  highly.  The  administrator  can  buy 
for  cash  such  goods  and  domestics,  thread 
and  any  other  that  is  necessary  to  do ;  keep- 
ing intat^  and  in  healthy  condition  the  gen- 
eral assortment,  but  no  other  merchandise  is 
to  be  bought. 

"Fourth.  I  appoint  and  designate  D.  Q. 
Fogarty  administrator  of  my  estate,  and  the 
said  D.  G.  Fogarty  and  Miss  Maria  Mollony, 
my  beloved  sister  in  law,  guardians  for  my 
children. 

"Fifth.  When  my  business  is  wound  up, 
the  amount  of  money  on  hand  to  be  placed 
at  interest,  or  Invested  in  real  estate  until 
Thomas  my  youngest  child  is  of  legal  age, 
and  then  the  estate  to  be  equally  divided  be- 
tween the  survivors  of  my  children,  share 
and  share  alike. 

"Sixth.  The  amount  of  my  life  insurance 
I  desire  collected,  and  as  far  as  can  be  pos- 


sible In  the  judgment  of  the  administrator  to 
be  kept  together  intact  for  investment.  The 
amount  is  one  hundred  thousand  dollars, 
carried  in  the  following  societies:  Catholic 
Knights,  Equitable  Life,  Mutual  of  New 
York,  Mutual  of  N.  J.,  New  York  Life, 
Northwestern  of  Milwaukee.  The  adminis- 
trator can  use  one-half  of  this  to  pay  off  the 
banks  my  debts  and  take  up  the  collaterals 
that  they  ho1d«  The  last  two  policies  in  the 
Equitable  Life  I  desire  to  be  reserved  and 
not  used.  The  stock  of  merchandise  and 
accounts  are  large,  and.  I  desire  all  the  debts 
to'  be  paid  out  of  the  business. 

"Seventh.  I  desire  that  my  administrator 
be  required  to  give  no  bond  for  his  carrying 
my  desires  and  the  articles  of  this  will  and 
testament  I  desire  that  Miss  MoUony  re- 
ceive one  thousand  dollars  of  my  estate  for 
her  kind  services  to  my  children.  I  desire 
the  pastor  of  St  Patrick's  Church  to  rec^ve 
one  hundred  dollars  for  masses  for  my  soul* 
and  my  remains  be  placed  right  beside  those 
of  my  beloved  departed  wife. 

"Eighth.  It  is  my  desire  that  the  resi- 
dence No.  815  Telfair  be  given  to  my  daugh- 
ter Lizzie,  as  part  of  her  portion  of  my  estate 
and  same  to  be  taken  at  $2500.00.  The  pres- 
ent residence  813  Telfair  which  was  owned 
by  my  departed  wife,  I  desire  to  be  used 
Jointly  and  in  common  by  my  family  until 
Thomas  is  of  age,  and  then  to  be  disposed 
of  as  my  children  regard  best  for  them. 

"Ninth.  I  will  and  desire  that  my  sister^ 
in-law.  Miss  Mollony  be  made  guardian  joint- 
ly with  D.  G.  Fogarty,  both  to  see  that 
George  and  Tom  are  weU  educated  out  of 
their  share  of  the  income  from  estate.  That 
all  of  them  shall  be  allowed  the  income  to 
live  on  that  is  received  or  derived  from  net 
income. 

''Tenth.  I  desire  all  my  debts  paid  as  soon 
as  possible  out  of  sales  from  the  merdian- 
dise  and  accounts  now  on  hand. 

"Eleventh.  It  is  my  desire  that  my  son 
William  assist  D.  G.  Fogarty  all  he  can  to 
make  a  successful  sale  of  the  stock  of  mer- 
chandise now  on  hand. 

"Twelfth.  It  is  my  desire,  when  the  debts 
are  all  paid  off,  that  the  administrator  take 
back  from  banks  the  collaterals  and  in  his 
Judgment  hold  or  sell,  any  of  the  stocks  for 
reinvestment  that  he  regards  best  I  desire 
that  all  investments  or  money  invested  shall 
be  put  in  real  estate  as  far  as  x)ossible,  and 
that. my  estate  shall  be  managed  according 
to  the  laws  of  the  state  of  Georgia.  Signed 
this  the  sixth  day  of  March,  nineteen  hun- 
dred and  Biz.    6th  March,  1906w 

"Patrick  D.  Horkan.'^ 

It  was  the  contention  of  the  plaintiff  in 
error  that,  under  the  fifth  item  of  the  will, 
only  the  cash  money  which  the  executor  had 
on  hand  after  winding  up  the  business  of  the 
testator  as  directed  by  the  will  was  to  con- 
stitute "the  estate"  which  was  to  be  divided 
among  the  survivors  of  the  testator*s  chil- 
dren when  the  youngest  child  became  of  1ft- 
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gal  age,  and  that  sbe  was  entitled  to  receiye 
from  the  executor  her  share  of  the  remain- 
ing property  of  the  estate.  She  also  contend- 
ed that,  under  the  ^gtvth  item  of  the  willi 
the  residence  therein  mentioned  was  a  spe- 
cifl<!  legacy  to  her  and  became  her  property 
In  fee  simple^  that  she  was  entitled  to  its 
Immediate  use  and  enjoyment  and  to  the 
Income  therefrom  from  the  death  of  the  tes^ 
tator,  and  that  such  Income  was  not  subject 
to  distribution  by  the  executor  as  general 
income  of  the  estate.  The  court  below  ren- 
dered a  decree  holding  adversely  to  each  of 
these  contentions,  the  effect  of  the  decree 
being  to  adjudge  that  a  pn^)^  construction 
of  the  will  was  thai  the  plaintiff  in  error 
was  to  receive  none  of  the  corpus  of  the 
estate  until  the  youngest  child  became  of 
age;  that  until  then  the  residence  property 
remained  a  part  of  the  corpus  of  the  estate; 
and  that  the  Income  therefrom  was  subject 
to  equal  distribution  to  all  the  children  of 
the  testator  along  with  other  income  of  the 
estate.  T6  this  decree  the  plaintiff  in  error 
excepted,  making  assignments  of  error  there- 
on which  raised  the  contentions  above  stated. 

Park  &  Park,  for  plaintiff  in  error.  D.  G. 
Fogarty,  for  defendants  in  error. 

HOLDE3N,  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  BECK,  J.,  absent 
on  account  of  slcknesa 


(136  Ga.  28) 

WADDELL  et  al.  v.  LEIDFORD. 

(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 

(Syllabus  ly  the  Cowri.) 

Appeal  and  Ebbob  ({  1005*)— Rbvixw—Rb- 
FUSAL  OF  New  Tbial. 

The  grounds  of  the  motion  for  a  new  trial 
did  not  complain  of  any  charge  of  the  court  or 
mlinir  in  regard  to  the  admission  or  rejection 
of  evidence,  but  only  attacked  the  verdict  on 
the  grounds  that  it  was  contrary  to  law  and 
evidence,  without  evidence  to  support  it,  and 
contrary  to  certain  charges  of  the  court.  The 
evidence  was  sufficient  to  support  the  finding 
of  the  jury,  and,  the  verdict  having  been  ap- 
proved by  the  presiding  judge,  this  court  wul 
not  interfere  therewith. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  f|  3804,  3948;  Dec.  Dig.  f 
1005.*) 

Error  from  Superior  Court,  Meriwether 
Ck>unty;  R.  W.  Freeman,  Judge. 

Action  between  George  Waddell  and  others 
against  E.  A.  Ledford.  From  the  judgment, 
Waddell  and  others  bring  error.     Affirmed. 

McLaughlin,  Jones  &  Jones,  for  plaintiffs  in 
error.  How^  &  Hatchett,  for  defendant  In 
error. 


LUMPKIN,  J.  Judgment  affirmed.  The 
other  Justices  concur,  except  BECK,  J.,  ab- 
sent. 


a35  Oa.  1) 
RONEY  V.  CRAWFORD. 
(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 

f8yllalm$  by  the  Court.) 

1.   COBPOBATIONS    (S   228*)— ACTION    BT   TRUS- 
TEE ON  Subscription  to  Stock. 

In  a  suit  by  a  trustee  in  hanlcruptcy  of  a 
cor^ration  to  recover  of  a  subscriber  to  the 
capital  stock  the  balance  due  on  his  subscrip- 
tion contract,  the  subscriber  is  not  entitled  to 
a  credit  of  dividends  unless  such  dividends  had 
been  earned  by  the  corporation  when  declared. 
The  instructions  of  the  court  on  this  subject 
were  in  accord  with  the  principles  enunciated 
in  this  case  when  before  this  court  on  a  former 
occasion. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  228.*] 

2.  Lotteries  (I  15*)— Subsoribtion  to  Stock 
—Right  of  kecovert. 

The  bankrupt  corporation  was  a  debenture 
company,  and  its  creditors  were  those  who  bad 
purchased  its  certificates.  The  defendant  plead- 
ed, in  bar  of  the  suit  to  recover  an  unpaid  stock 
subscription,  that  the  business  of  the  deben- 
ture company  was  a  lottery  foihidden  by  law^ 
and  that  its  debenture  holders  were  in  pan 
delicto,  and  the  suit  could  not  be  maintained 
for  their  benefit  by  the  trustee  in  bankruptcy. 
Held,  the  lottery  statutes  (Pen.  Code  1895,  ff 
406,  408)  make  penal  the  selling  of  lottery 
tickets,  and  not  their  purchase.  Assuming  the 
business  of  the  debenture  company  to  come  with- 
in the  operation  of  the  lottery  statutes,  yet  un- 
der the  allegations  of  the  plea  and  the  evidence 
the  investors  in  the  certificates,  who  did  not 
participate  in  ^e  management  and  operation 
of  the  company,  would  not  be  in  pari  delicto 
with  the  company  so  as  to  defeat  a  recovery  of 
money  invested  in  the  enterprise. 

[E^.  Note.— FV>r  other  cases,  see  Lotteries, 
Dec  Dig.  f  15.*] 

Error  from  Superior  Court,  Richmond 
County  ;  H.  C.  Hammond,  Judge. 

Action  by  T.  C.  Crawford,  trustee  In 
bankruptcy  of  the  Augusta  Debenture  Com- 
pany, Limited,  against  H.  (X  Roney.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror; plaintiff  filing  cross-exceptions.  Af- 
firmed. 

Jos.  B.  Cumming  and  C.  H.  &  Rodney 
Cohen,  for  plaintiff  In  error.  Wm.  H.  Bar- 
rett, for  defendant  in  error. 

EVANS,  P.  J.  The  action  is  by  T.  C. 
Crawford,  trustee  in  bankruptcy  of  the  Au- 
gusta Debenture  Company,  Limited,  against 
H.  C.  Roney,  to  recover  a  tmlance  due  on  a 
stock  subscription.  The  case  has  been  twice 
before  considered  by  this  court  126  Ga.  763, 
56  S.  E.  490;  130  Oa.  515,  61  S.  B.  117.  In 
the  former  trials  the  defendant  contended 
that  the  company  had  earned  and  declared 
dividends  on  his  stock  sufiScient  to  discharge 
all  liability  on  his  subscription  contract,  ex- 
cept the  sum  of  $56.32,  which  he  offered  to 
pay.  At  the  last  trial  the  defendant  amend- 
ed his  plea  by  alleging  that  the  business  en- 
gaged in  by  the  debenture  company  was  a 
lottery  scheme,  calculated  to  defraud,  con- 
trary to  public  policy,  and  prohibited  under 
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the  laws  of  the  state;  that  the  company  is- 
«ued  certain  debenture  certificates  of  the 
forms  attached  to  the  plea,  and  when  the 
company  failed  there  were  no  creditors  other 
than  holders  of  debentures;  and  that  the 
suit  is  proceeding  solely  In  the  Interest  of 
such  debenture  holders.  The  court  refused 
to  strike  this  amendment  on  demurrer,  and 
.submitted  this  phase  of  the  case  on  the 
theory  that  if  the  business  of  the  debenture 
company  was  that  of  a  lottery  the  deben* 
ture  holders  were  in  pari  delicto.  Exceptions 
are  taken  to  his  Instructions  and  refusals  to 
charge  on  this  subject  The  Jury  returned  a 
Terdlct  for  the  plaintlfT,  and  the  defendant 
moyed  for  a  new  trial,  which  being  refused 
he  brings  error. 

1.  The  court  Instructed  the  Jury  that  the 
defendant  would  not  be  entitled  to  the  stock- 
dividend  credit  unless  the  dividend  had  been 
actually  earned  at  the  time  it  was  declared, 
and  that  dividends  on  corporate  stock  can 
only  be  declared  and  paid  out  of  net  profits, 
and  refused  to  instruct  them  that,  If  the 
dividend  was  declared  by  the  directors  in 
good  faith  and  received  by  the  stockholders 
in  the  belief  that  the  same  had  been  paid  out 
of  the  profits,  the  defendant  would  be  en- 
titled to  a  credit  for  such  dividend  upon  his 
stock  subscription;  even  though  such  divi- 
dend was  paid  out  of  the  capRal  stock.  The 
charge  of  the  court  was  in  accord  with  the 
principles  enunciated  in  the  case  in  130  Ga. 
515,  61  S.  E.  117.  In  that  report  the  evidence 
submitted  by  the  plaintiff  to  show  that  the 
dividend  claimed  by  the  subscriber  had  not 
been  actually  earned  was  examined  and  held 
sufficient  to  carry  the  case  to  the  Jury  on 
that  issue.  The  same  evidence  was  pro- 
duced upon  the  second  trial,  and  is  sufficient 
to  sustain  the  finding  of  the  Jury,  which  was 
adverse  to  the  defendant. 

2.  According  to  the  averments  of  the 
amended  plea,  it  is  contended  that  the  pres- 
ent suit  is  an  effort  to  collect  assets  of  a 
bankrupt  corporation,  who  was  engaged  in 
the  business  of  a  lottery  for  the  purpose  of 
reimbursing  the  debenture  or  lottery-ticket 
holders.  The  plea  is  projected  upon  the  the- 
ory that  the  debenture  holders  and  the  de- 
benture company  are  in  pari  delicto.  It  is 
a  general  rule  of*  universal  application  that 
courts  of  Justice  will  not  allow  one  in  pari 
delicto  to  enforce  an  executory  contract,  or 
recover  back  amounts  paid  upon  an  illegal 
contract.  For  the  purpose  of  determining 
the  merits  of  the  defense  set  up  in  the 
amended  plea,  we  will  assume  that  the  cor- 
poration was  engaged  in  a  lottery  scheme  as 
alleged  in  the  plea.  liet  it  be  observed,  how- 
ever, that  the  action  by  the  trustee  in  bank- 
ruptcy is  not  to  recover  money  to  pay  any 
prize^  but  to  collect  the  unpaid  stock  sub- 
scriptions as  assets  of  the  bankrupt  corpora- 
tion for  the  purpose  of  paying  such  claims 
as  are  legally  chargeable  against  the  bank- 
rupt's estate.    Lotteries  have  ever  been  deem- 


ed as  contrary  to  public  policy,  but  the  keep- 
ers of  lotteries  were  not  denounced  as  crim- 
inals by  the  common  law.  The  rule  of  par 
delictum,  which  finds  expression  In  the 
maxims,  "ex  turpi  causa  non  oritur  actio," 
and  '*ln  pari  delicto  melior  est  conditio  de- 
fendentis,"  forbids  a  suit  upon  an  illegal 
contract  where  both  parties  knowingly  and 
Intentionally  engage  in  the  illegal  act  But 
there  are  exceptions  to  the  general  rule, 
which  have  been  recognized  by  the  courts 
from  the  earliest  times.  One  of  these  excep- 
tions or  limitations  grows  out  of  the  nature 
of  the  particular  transaction,  and  is  tiins 
expressed  by  Sir  George  Jessel,  Master  of  the 
Rolls,  in  a  comparatively  recent  Bkigllsb 
case,  ''You  cannot  ask  the  aid  of  a  court  of 
Justice  to  carry  out  an  illegal  contract;  but 
in  cases  where  the  contract  is  actually  at  an 
end,  or  is  put  an  end  to,  the  court  will  in- 
terfere to  prevent  those  who  have,  under  the 
Illegal  contract,  obtained  money  belonging 
to  other  persons  on  the  representation  that 
the  contract  was  legal,  from  keeping  that 
money."  Sykes  v.  Beadon,  L.  R,  11  Ch.  Div. 
170,  193.  The  reason  for  this  rule  is  thus 
stated  in  2  Pomeroy*8  Eq.  Jur.  |  8^:  '*When 
the  contract  Is  illegal,  so  that  both  parties 
are  to  some  extent  involved  in  the  Illegality, 
but  are  not  in  pari  delicto— that  is,  both 
have  not,  with  the  same  knowledge,  willing- 
ness, and  wrongful  intent  engaged  in  the 
transaction,  or  the  undertakings  of  each  are 
not  equally  blameworthy — a  court  of  equity 
may,  in  furtherance  of  Justice  and  of  a  sound 
public  policy,  aid  the  one  who  is  compara- 
tively the  more  Innocent,  and  may  grant  him 
full  affirmative  relief,  by  canceling  an  execu- 
tory contract  by  setting  aside  an  executed 
contract  conveyance,  or  transfer,  by  recover- 
ing (back  money  paid  or  property  delivered, 
as  the  circumstances  of  the  case  shall  re- 
quire." 

In  the  charter  of  the  debenture  company 
there  was  no  suggestion  that  a  lottery  busi- 
ness was  intended.  The  various  certificates 
issued  by  it  contained  very  alluring  induce- 
ments to  the  Investor,  and  were  calculated 
to  appeal  very  strongly  to  the  cupidity  of 
those  uninitiated  in  the  intricacies  of  modem 
finance.  Our  Penal  Code  denounces  as  crim- 
inal the  sale  of  anything  representing  a 
chance  in  a  lottery,  gift  enterprise,  or  other 
similar  scheme  or  device;  but  no  penalty  is 
imposed  upon  the  purchaser  of  a  chance  in 
any  lottery  scheme.  Pen.  Code  1805,  Sf  ^06- 
408w  If  the  debenture  company  was  really 
engaged  in  a  lottery  scheme,  then  it  would 
be  guilty  of  a  misdemeanor  in  the  conduct  of 
such  business;  but  those  who  did  nothing 
more  than  purchase  debenture  certificates 
would  not  be  affected  with  the  corporation's 
criminality.  The  lottery  acts  of  14  George 
III,  c.  76,  forbade  the  insurance  of  lottery 
tickets.  It  was  held  in  Jaques  t.  Golightly, 
2  Wm.  Bl.  1073,  that  money  paid  as  a 
premium  for  insuring  lottery  tlcketa  may  be 
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recoyered  back,  though  the  winnings,  If  any, 
cannot  be  recovered,  the  contract  being  void 
by  the  statute;  and  the  Chief  Justice  is  re- 
ported to  have  said:  ''The  statute  is  made 
to  protect  the  ignorant  and  deluded  multitude 
who,  in  hopes  of  gain  and  prize,  and  not 
conversant  in  calculations,  are  drawn  in  by 
the  office  keepers."  In  Mount  v.  Waite,  7 
Johns.  (N.  Y.)  434,  which  was  an  action  to 
recover  money  which  the  plaintiff  had  paid 
to  the  defendant  for  insuring  lottery  tickets. 
Chancellor  Kent  said:  "The  plaintiffs  here 
committed  no  crime  in  making  the  contract 
They  violated  no  statute,  nor  was  the  con- 
tract malum  In  se.  I  think,  therefore,  the 
maxim  as  to  parties  In  pari  delicto  does  not 
apply*  for  the  plaintiffs  were  not  in  delicto." 
And  this  rule  has  been  very  generally  fol- 
lowed by  the  American  courts.  Becker  v. 
Wilcox,  81  Neb.  476,  116  N.  W.  160,  16  L. 
R.  A.  (N.  S.)  571,  129  Am.  St  Rep.  690,  and 
cases  cited  in  the  notes;  also,  authorities 
cited  in  the  opinion  of  Lumpkin,  J.,  when  on 
the  trial  bench,  which  will  be  found  in  the 
case  of  Bqultable  Loan  Sc  Security  Co.  v. 
Waring,  117  Ga.,  at  page  632»  44  S.  B.,  at 
page  320,  62  L.  R.  A.  93,  97  Am.  St  Rep.  177. 
There  is  nothing  in  the  pleading  or  the  evi- 
dence which  charges  that  the  debenture 
holders  actively  participated  in  the  further- 
ance of  the  business  of  the  defendant  They 
were  simply  purchasers  of  certificates  from 
the  debenture  company,  and  did  not  partici- 
pate in  the  management  of  the  corporation's 
affairs.  So  that  it  becomes  immaterial  to 
decide  whether  the  particular  business  hi 
which  the  debenture  company  was  engaged 
was  that  of  a  lottery.  Inasmuch  as,  under  the 
allegations  in  the  pleadings  and  under  the 
proof  submitted^  the  debenture  holders  were 
not  In  pari  delicto  with  the  debenture  com- 
pany, even  if  it  be  conceded  that  the  de- 
benture company  conducted  a  lottery,  which 
is  not  decided.  The  court  gave  the  defendant 
the  t>eneflt  of  a  defense  to  which  he  was  not 
entitled;  and  he  has  no  cause  of  complaint 
as  to  the  accuracy  of  Instructions  in  the  sub- 
mission of  that  defense,  when  such  instruc- 
tions were  not  calculated  to  injuriously  af- 
fect his  other  defense.  The  charge  on  the 
burden  of  proof  was  not  erroneous. 

The  case  was  fairly  tried  on  the  real  issue, 
under  appropriate  Instructions,  and  the  judg- 
ment refusing  a  new  trial  is  affirmed. 

BECKf  J.,  absent  The  other  Justices  con- 
cur. 

(136  Oa.  10) 

a  p.  LIVELY  ft  SON  V.  INMAN,  AKERS  ft 

INMAN. 

(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 
(Svllaliu  hy  the  Court,) 

I.  Reference  (i  100*)— Auditob's  Report— 
Exceptions. 

"An  exception  to  an  auditor's  report,  which 
tequires  for  its  determination  a  consideration 


of  soma  part  or  parts  of  the  brief  of  evidence, 
is  incomplete*  when  the  evidence  necessary  to 
be  considered  in  passing  thereon  is  neither  in- 
corporated therein,  nor  attached  thereto  as  an 
exhibit,  nor  specifically  pointed  out  in  the  briet 
of  the  evidence."  Brock  v.  Wildey,  132  Ga.  19, 
63  S.  B.  794. 

[E3d.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  f  160;   Dec.  Dig.  §  100.*] 

2.  Reference   (I  100*)— Auditor's   Report- 
Exceptions— Findings  OF  Fact. 

In  the  trial  of  exceptions  of  fact  to  an  au- 
ditor's report,  where  exceptions  of  law  thereto 
are  overruled,  the  auditor's  report  is  prima 
facie  correct  as  to  the  facts  which  it  finds,  and 
the  onus  is  on  the  part  excepting  to  show  that 
it  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  {{  164,  165;  I>ec  Dig.  {  100.*] 

8.  Reference  (|  100*)— Auditor's  Report— 
EixcEPTiONSOF  Fact— Submission  to  Jury. 
Where  exceptions  of  fact  to  an  auditor's 
report  are  approved  and  submitted  to  a  jurv, 
the  issues  thus  submitted  comprehend  only 
those  made  by  the  exceptions;  and  the  court 
is  not  called  on  to  state  tlie  full  contentions  of 
the  parties  as  made  by  the  pleadings,  nnless  it 
is  necessary  to  elucidate  the  issues  made  by  the 
exceptions. 

[E3d.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  {  100.*] 

4.  Trial  (|  238*)— Instructions. 

A  charge  embracing  a  correct  principle  of 
law  is  not  rendered  erroneous  by  a  failure  to 
charge  on  some  other  legal  principle  applicable 
to  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec. 
Dig.  I  238.*] 

5.  Instructions. 

The  charge  as  a  whole  ftiirly  submitted  the 
issnes,  and  the  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  between  C.  P.  Lively  &  Son  and  In- 
man,  Akers  &  Inman.    From  the  Judgment 

0.  P.  Lively  &  Son  bring  error.    Affirmed. 

N.  L.  Hntchins,  Jr.,  for  plaintiffs  in  error. 

1.  L.  Cakes,  for  defendants  in  error. 


EVANS,  P.  J.  Judgment  affirmed.  The 
other  Justices  concur,  except  BECK,  3^  ab- 
sent 


(IM  Ga.  S71) 

GEORGIA  R.  &  BANKING  CO.  v.  CITY  OF 

ATLANTA. 

(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 

(8ylkihU9  hy  the  Court,) 

1.  Deoication  (I  48*)— Streets— Establish- 
ment—Dedication   OR  Prescription— fiSvi- 

DENCB. 

In  a  controversy  between  a  city  and  a  land- 
owner as  to  the  existence  of  a  street  across  the 
landowner's  property  by  dedication  or  prescrip- 
tive use,  evidence  illustrating  recognition  of  the 
strip  of  land  as  a  street  by  the  city  is  admis- 
sible. The  evidence  allowed,  and  of  which  com- 
plaint is  made  in  the  second,  third,  fourth,  and  ' 
fifth  grounds  of  the  amended  motion,  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  S5  83,  84;  Dec.  Dig.  {  43.*] 
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2.  Evidence   (|  358*)— Maps— Existence   or  [  December  19,  1849  (Acta  1849-50,  p.  85),  in 


Street. 

Upon  proof  of  a  civil  engineer  tbat  a  cer- 
tain map  is  a  correct  delineation  of  the  streets 
of  a  city  in  the  vicinity  of  the  disputed  street, 
the  map  is  admissible  for  the  purpose  of  illus- 
trating the  evidence  relative  to  the  existence  or 
nonexistence  of  the  street. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  f  35&*] 

3.  Trial  (f  169*)— Direction  of  Verdict. 

Where  a  petition  by  a  railroad  company 
is  brouj^ht  against  a  city  to  enjoin  prosecutions 
of  its  employes  under  an  ordinance  prohibiting 
the  obstruction  of  a  street,  wherein  it  is  alleged 
that  the  property  claimed  to  be  a  street  is  not 
a  street,  but  is  the  private  property  of  the  plain- 
tiff, and  the  prayer  is  not  only  for  injunction 
against  the  prosecutions  of  the  plaintiff^s  serv- 
ants, but  also  against  the  dty^s  interference 
with  the  plaintiff's  property  rights,  and  it  is 
further  prayed  that  the  title  to  the  land  be 
decreed  to  be  in  the  plaintiff,  and  where,  after 
both  sides  have  submitted  evidence,  the  presid- 
ing judge  announces  that  he  is  of  the  opinion 
that  the  i^laintiff  has  not  made  out  such  a  case 
as  authorizes  a  court  of  equity  to  interfere  with 
the  enforcement  of  a  criminal  law,  it  is  error 
to  direct  a  verdict  for  the  defendant,  where  the 
evidence  does  not  demand  a  finding  that  there 
was  a  street  over  the  locus  in  dispute.  See 
Georgia  Railroad  Company  v.  City  of  Atlanta, 
118  Ga.  486,  45  S.  E.  256;  McCoy  v.  Central 
Ry.  Co.,  131  Ga.  378,  62  S.  E.  297. 

[£2d.  Note.— For  other  cases,-  see  Trial,  Dec. 
Dig.  §  169.*] 

Error  from  Superior  Court,  Falton  Coun- 
ty;  J.  I.  Pendleton,  Judge. 

Action  by  the  Georgia  Railroad  &  Banking 
Company  against  the  City  of  Atlanta.  There 
was  a  directed  verdict  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Jos.  B.  &  Bryan  Gumming  and  McDaniel, 
Alston  &  Black,  for  plaintiff  in  error.  J.  L. 
Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant  In 
error. 

EVANS,  P.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BECK,  J.,  absent, 
and  HOLDEN,  J.,  disqualified. 


(134  Oa.  849) 

ALEXANDER  et  al.  v.  CITY  COUNCIL  OF 

AUGUSTA  et  al. 
(Supreme  Court  of  Georgia.    July  27,  1910.) 

(8vllahu9  hy  the  Court.) 

1.   EiMINENT  D01£AIN   (J  23*)— OaNALS—^PuB- 
THER  Construction /* 

The  words  '  "further  construction,"  as  em- 
ployed in  section  6  of  the  act  incorporating  the 
Augusta  Canal  Company  (Acts  1S45,  p.  141), 
when  considered  in  connection  with  the  subject- 
matter  to  which  the^  refer,  should  be  construed 
as  referring  to  repair  work  on  the  canal  which 
was  authorized  to  be  constructed  by  the  act,  as 
well  as  to  work  of  original  construction  of  the 
canal. 

[Ed.    Note.— For    other   cases,    see    Eminent 
Domain,  Dec.  Dig.  {  23.*] 

2L  Eminent   Domain   (§   71*)— Canai*— Pbo- 
CEDUBB— Payment  of  Damages. 

The  act  approved  December  27,  1845  (Acta 
1845,  p.  138),  incorporating  the  Augusta  Canal 
Company,    as    amended    by    the    act   approved 


so  far  as  it  authorized  the  taking  of  private 
property  under  the  power  of  eminent  domain 
without  first  paying  to  the  landowner  damages, 
and  in  so  far  as  it  provided  a  different  method 
of  procedure  for  taking  property  under  the  pow- 
er of  eminent  domain  from  that  specified  in  the 
act  approved  December  18,  1894  (Acts  1894. 
p.  95),  as  now  embodied  in  Civ.  Code  1895,  §| 
4657-4686,  was  superseded  by  the  adoption  oi 
article  1,  {  3,  par.  1,  of  the  Constitution  of 
1877  (Civ.  Code  1895,  {  5729),  and  the  act  of 
1894,  supra. 

[£3d.  Note.— For  other  cases,  lee  E3minent 
Domain,  Dec.  Dig.  §  71.*] 

3.  Review  on  Appeal. 

In  view  of  the  ruling  announced  in  the 
second  head  note,  it  is  unnecessary  to  deal  with 
other  questions  presented  in  the  bill  of  excep- 
tions. 

Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  Irvln  Alexander  and  Hugh  Alex- 
ander agaiuBt  the  City  Council  of  Augusta 
and  others.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Reversed. 

Irvin  Alexander  and  Hugh  Alexander  in- 
stituted suit  to  enjoin  the  city  council  of 
Augusta  and  its  agents,  J.  J.  Twiggs  and  J. 
D.  McGee,  from  the  commission  of  alleged 
acts  of  trespass  in  taking  and  removing  cer- 
tain trees  and  earth  from  the  land  of  plain- 
tiffs, and  prayed  for  other  relief.  The  defend- 
ants, in  answer,  alleged  a  right  in  the  city 
to  take  the  property  under  the  power  of  emi- 
nent domain,  as  conferred  by  and  in  con- 
formity with  the  provisions  of  the  act  ap- 
proved December  27,  1845  (Acts  1815,  p.  138), 
incorporating  the  Augusta  Canal  Company, 
as  amended  by  the  act  approved  December 
19^  1849  (Acts  1849-50  p.  85).  The  object  of 
the  Augusta  Canal  Company,  as  declared  in 
the  act  of  Incorporation,  was  to  ''provide 
for  the  construction  of  a  canal  for  manu- 
facturing purposes  and  for  the  better  secur- 
ing an  abundant  supply  of  water  for  the 
city"  of  Augusta.  The  provisions  of  the  act 
which  related  to  the  manner  of  obtaining  a 
location  for  the  construction  of  the  canal 
were  contained  in  sections  5  and  6,  as  fol- 
lows: 

*'Sec.  5.  And  be  it  further  enacted  b^.  the 
authority  aforesaid,  that  in  case  the  line  of 
said  canal,  or  the  raceways,  wasteways,  or 
towpath  therewith  connected,  shall  pass 
through  the  lands  of  any  person  or  persons 
with  whom  the  present  commissioners,  or 
their  successors,  or  the  future  managers  of 
said  canal,  hereafter  tQ  be  elected,  as  provid- 
ed in  the  second  section  of  this  act,  haye  not 
made  or  cannot  make  a  satisfactory  agree- 
ment as  to  the  terms  upon  which  the  same 
may  be  extended  over^or  through  such  lands, 
the  said  commissioners,  or  their  successors, 
or  the  said  managers,  as  the  case  may  be, 
shall  nevertheless  have  the  right  to  establish, 
open  and  construct  the  said  canal,  race- 
ways, waterways,  (wasteways)  and  towpatbs 
through  and  over  the  same,  and  that  the 
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f^nm'agea,  If  any,  sustained  by  the  proprietor 
or  proprietors  of  such  lands  shall  be  ascer- 
tained and  assessed  by  five  appraisers,  of 
whom  two  shall  be  nominated  by  said  com- 
missioners or  managers,  two  by  such  pro- 
prietor or  proprietors  and  the  fifth  by  the 
four  so  nominated,  whose  award,  or  that  of 
a  majority  of  them,  certified  in  writing  un- 
der their  hands  and  seals,  in  duplicate,  one 
part  for  each  of  the  parties  in  interest,  shall 
be  recorded  in  the  oflice  of  the  clerk  of  the 
superior  court  of  the  county  in  which  sudi 
lands  are  situated;  and  if  not  appealed  from, 
as  hereinafter  provided,  shall  operate  as, 
and  have  the  force  and  effect  of,  a  judg- 
ment vesting  in  said  company  the  right  of 
way  over  and  through  such  lands;  upon 
which  award,  so  recorded,  and  not  appeal- 
ed from,  if  any  sum  is  thereby  awarded  as 
damages  to  said  proprietor  or  proprietors,  the 
said  clerk  shall,  after  the  expiration  of  thirty 
days  from  the  time  of  the  record  thereof,  is- 
sue execution  for  the  same,  under  the  usual 
form  of  executions  founded  upon  Judgment 
of  the  court,  returnable  to  the  next  superior 
Gonrt  of  said  county,  which  after  execution 
may  be  levied  on  any  property  of  the  com- 
pany, either  real  or  personal.  But  in  case 
either  of  the  parties  should  be  dissatisfied 
with  the  decision  or  award  of  the  said  ap- 
praisers, such  dissatisfied  party  or  parties 
maTii  within  ten  days  after  the  recording  of 
the  same,  exercise  his,  her,  or  their  right  of 
appeal,  by  making  known  his,  her  or  their 
Intention,  by  a  written  notice  served  upon 
the  adverse  party,  and  upon  the  said  clerk, 
whose  duty  It  shall  be  thereupon  to  suspend 
the  issue  of  execution,  and  enter  a  memo- 
randum of  such  appeal  on  the  appeal  docket 
of  his  court,  to  be  tried  by  a  special  jury  at 
tlie  next  term,  which  trial  shall  be  final, 
vesting  in  the  company  the  said  right  of 
way,  and,  in  case  of  damages,  entitling  the 
person  for  whom  they  are  found  to  a  judg- 
ment and  execution  therefor.  Provided, 
that  the  appraisers  hereinbefore  mention- 
ed, before  entering  upon  the  discharge  of 
their  duties  as  such  (shall)  severally  take 
and  subscribe  an  oath  before  some  judicial 
ofl^oer  of  the  State,  well  and  truly  and  im- 
partially to  determine  and  award  in  the 
premises. 

"Sec.  6.  And  be  it  further  enacted  by 
the  authority  aforesaid,  that  in  case  it 
should  be  necessary,  in  the  further  construc- 
tion or  further  extension,  deepening,  or  wi- 
dening of  said  canal,  or  its  raceways,  waste- 
ways>  or  other  improvements  or  works  there- 
with connected,  to  use  any  earth,  clay,  stone, 
graveL  or  other  materials,  on  or  near  the 
line  of  said  canal  or  other  works,  and  the 
■aid  commissioners  or  managers  and  the  pro- 
prietor or  proprietors  of  the  land  from 
wMch  such  earth,  clay,  stone,  gravel,  or  oth- 
er materials  are  to  be  taken,  cannot  agree 
apon  the  terms  on  which  the  same  may  be 
procured  for  the  purposes  aforesaid,  it  shall 
nevertheless  be  lawful  for  said  commission- 
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ers  or  managers  to  take  and  use  the  same, 
and  the  damages,  If  any,  shall  be  assessed, 
the  right  of  appeal,  If  desired,  exercised,  and 
the  ultimate  award  or  judgment  shall  be  en- 
forced as  provided  in  the  preceding  section 
of  this  act,  in  relation  to  the  right  of  way, 
and  assessment  and  collection  of  damages 
awarded  by  the  appraisers,  or  found  by  a 
special  jury  on  appeal.  Provided,  that  no 
difference  or  disagreement  between  the  said 
company  and  any  landholders  shall  be  a 
ground  for  injunction  against  said  commis- 
sioners, managers,  or  company,  or  other- 
wise suq;)end  or  impede  any  of  the  works 
contemplated  in  this  or  the  preceding  sec- 
tion of  this  act,  which  shall  proceed  with- 
out delay  or  interruption,  upon  the  said  com- 
missioners, managers,  or  company  tendered 
to  such  landholders  sufficient  security  for 
the  payment  of  such  damages  as  may  be 
assessed  or  found  for  him  as  aforesaid;  up- 
on the  sufficiency  of  which  said  security  the 
judge  to  whom  application  may  be  made 
shall  decide,  and  who,  if  he  deems  the  same 
insufficient,  shall  require  other  or  additional 
security  to  be  offered  within  three  days;  od 
the  failure  or  refusal  to  give  which,  an  in- 
junction may  issue;  but  any  injunction 
granted  against  said  commissioners,  mana- 
gers, or  company  shall  be  dissolved  so  soon 
as  such  security  as  the  judge  of  the  superi- 
or court  of  the  Middle  district  of  this  State 
may  deem  sufficient  shall  have  been  given  by 
said  commissioners,  managers  or  company." 
The  act  of  1849  was  an  act  to  amend  sev- 
eral acts  in  relation  to  the  city  of  Augusta, 
and  to  amend  the  act  passed  on  December 
27,  1845,  to  incorporate  the  Augusta  Canal 
Company.  It  provided  that,  upon  being  au- 
thorized by  a  vote  of  the  stockholders  in 
said  company,  the  corporation  should  ''be 
authorized  to  sell,  transfer,  and  convey  to 
the  city  council  of  Augusta  the  canal,  its  ap- 
purtenances, and  all  other  property  and  ef- 
fects belonging  to  said  company,  upon  such 
terms  and  stipulations  as  may  be  agreed  up- 
on,'* and  that  ''upon  such  purchase  and  con- 
veyance the  city  council  of  Augusta  shall 
be  vested  with  all  the  power,  authority  and 
privileges  conferred  on  said  company  by,  the 
act  incorporating  it;  and  shall  be  subject  to 
all  the  liabilities  therein  prescribed.'*  The 
act  further  provided:  "That,  in  case  of  such 
purchase  and  conveyance,  the  corporate  pow- 
er and  authority  of  the  city  council  of  Au- 
gusta shall  be  extended  over,  upon,  and  for 
one  hundred  feet  on  each  side  of  the  said 
canal,  through  its  whole  extent,  and  to  Stal- 
ling's  island  above  Bull  sluice  in  Savannah 
river,  so  far  as  to  allow  the  said  city  coun- 
cil to  pass  all  ordinances  and  perform  all 
acts  necessary  to  the  use  of  said  canal,  and 
the  protection  of  it  and  its  appurtenances 
from  Injury.  And  be  it  further  enacted,  that 
if  the  city  council  of  Augusta  shall  at  any 
time  hereafter  deem  it  advisable  to  sell  and 
transfer  the  said  canal  and  its  appurtenan- 
ces to  any  individual   or  individuals,   the^v 
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shall  be  authorized  to  do  so  by  ordinance 
passed  by  them  for  that  purpose;  and  there- 
upon the  purchaser  or  purchasers  from  them 
shall  be  vested  with  all  the  powers  and  priv- 
ileges and  subject  to  all  the  liabilities  speci- 
fied in  the  act  incorporating  the  Augusta  Ca- 
nal Oompany."  The  Judge  refused  the  in- 
junction, and  the  plaintiffs  excepted. 

Lamar  &  Callaway,  for  plaintifTs  in  error. 
0.  Henrj  Cohen  and  Austin  Branch*  for  de- 
fendants in  error. 

ATKINSON,  J.  1.  The  record  discloses 
that  the  material  taken  from  the  land  was 
Intended  to  be  used  In  making  repairs  to  the 
Augusta  Canal.  It  was  urged  that  the  pow- 
er of  eminent  domain  conferred  by  the  act 
of  1845,  as  amended  by  the  act  of  1849,  prop- 
erly construed,  did  not  extend  to  the  right 
to  take  material  for  repair  work,  but  was 
restricted  to  taking  it  for  work  of  original 
construction.  In  making  this  contention 
counsel  referred  to  certain  language  contain- 
ed in  section  6  of  the  act  of  1845,  which 
declared  that  the  power  of  eminent  domain 
might  be  exercised  for  the  purpose  of  ob- 
taining certain  material  nece^ary  to  be  used 
in  "the  further  construction,  future  exten- 
sion, deepening,  or  widening  of  said  canal,  or 
whatever  raceways,  wasteways,  or  other  im- 
provements, or  works  connected  therewith," 
and  asserted  that  the  repairs  to  the  banks 
of  the  canal  more  than  50  years  after  the' 
constniction  thereof  was  not  contemplated. 
This  construction  of  the  act  is  too  narrow. 
One  of  the  declared  objects  intended  to  be  ac- 
complished by  the  construction  of  the  canal 
was  the  better  securing  of  an  abundant  sup- 
ply of  water  for  the  city.  The  matter  of 
creating  and  maintaining  the  canal  was  a 
thing  to  be  accomplished  by  artificial  means. 
The  nature  of  the  artificial  waterway  was 
not  such  as  that  when  once  constructed  it 
would  remain  so  permanently.  On  the  con- 
trary, It  was  such  that  natural  agencies 
would  tend  to  its  destruction,  and  the  object 
to  be  accomplished  would  fail  unless  the 
work  of  maintenance  were  kept  in  progress. 
As  to  such  an  enterprise,  the  work  of  con- 
struction would  never  be  at  an  end.  Con- 
sidered in  the  light  of  the  subject-matter 
which  the  Legislature  had  under  considera- 
tion, the  words  "further  construction,"  as 
contained  in  the  act  of  1845,  should  be  con- 
strued as  referring  to  repair  work  as  well 
as  work  of  original  construction. 

2.  It  was  contended  that  in  so  far  as  the 
act  of  1845,  set  forth  in  the  statement  of 
facts,  incorporating  the  Augusta  Canal  Com- 
pany, as  amended  by  the  act  of  1849,  author- 
ized the  exercise  of  the  power  of  eminent 
domain,  it  was  r^ealed  and  superseded  by 
article  1,  {  3,  par.  1,  of  the  Constitution  of 
1877  (Civ.  Code  1895,  |  5729),  which  declared 
that  "private  property  shall  not  be  taken  or 
damaged  for  public  purposes  without  Just 
and  adequate  compensation  being  first  paid" ; 


also,  that  it  was  superseded  by  the  act  a-v 
proved  December  18,  1894  (Acts  1894.  p.  v»). 
"to  provide  a  uniform  method  of  expr. 
clsing  the  right  of  condemning  or  takini; 
private  property,"  as  now  contained  In  e\^'. 
Code  1895,  S§  4657-4686,  inclusive.  The  act 
of  1845,  above  mentioned,  properly  construes . 
authorized  the  taking  of  property  before  act- 
ual payment  of  damages  to  the  landowner. 
The  Constitution  of  1877,  supra,  forbade  it. 
By  article  12,  |  1,  pars.  3  and  4,  of  the  Con- 
stitution of  1877  {dv.  Code  1895,  SS  59S4. 
5935),  existing  laws  not  in  confiict  with  the 
(yonstitution  of  the  state,  or  with  the  su- 
preme law  of  the  land,  were  preserved;  but 
there  was  no  provision  for  saving  existing 
laws  which  were  repugnant  to  the  Constitu- 
tion. The  Legislature  provided  in  the  act  of 
1845  that  property  might  be  taken  before 
actual  payment  of  damages  to  the  landown- 
er, and  the  provision  in  the  (institution  of 
1877,  which  declared  that  private  property 
should  not  be  taken  without  compensation 
being  first  paid,  were  inconsistent,  and  the 
latter  repealed  so  much  of  the  former  as  au- 
thorized the  taking  <^  property  without  first 
making  payment  of  the  damages  incurred. 
The  act  of  1894,  supra,  was  a  general  law, 
and  provided  different  procedure  from  that 
prescribed  by  the  act  of  1845  for  taking  prop- 
erty under  the  exercise  of  the  power  of  emi- 
nent domain.  This  general  law  did  not  spe- 
cifically name  the  act  of  1845,  but  it  was  so 
comprehensive  as  to  make  it  apparent  that 
the  general  law  was  intended  to  repeal  all 
existing  legislation,  local  as  well  as  general, 
in  regard  to  the  method  of  exercising  the 
power  of  eminent  domain.  Where  such  in- 
tention exists,  a  general  law  will  repeal  a 
local  law,  though  It  is  not  specially  named. 
Crovatt  V.  Mason,  101  Ga.  252.  28  S.  E.  891. 
The  general  law  did  not  purport  to  confer 
upon  any  corporation  the  right  to  exercise 
the  right  of  eminent  domain,  but  only  to  pro- 
vide in  what  manner  corporations  having 
the  right  to  exercise  the  i>ower  might  exer- 
cise it  Oeorgia  Railroad  Co.  v.  Union  Point, 
119  Ga.  809,  47  S.  E.  183 ;  Georgia  Railroad 
Co.  V.  Decatur.  129  Cfa.  602,  59  S.  E.  217. 

In  so  far  as  the  act  of  1845  provided  a 
different  method  of  exercising  tte  right  of 
eminent  domain  from  that  prescribed  in  the 
act  of  1894,  It  was  superseded  by  the  latter 
act.  Hence,  by  giving  effect  to  the  (consti- 
tution of  1877,  in  the  manner  above  Indicat- 
ed, and  to  the  act  of  1894,  the  act  of  1845, 
as  amended  by  the  act  of  1849,  was  super- 
seded in  so  far  as  it  authorized  the  taking 
of  private  property  under  the  power  of  em- 
inent domain  without  first  paying  the  dama- 
ges, and  in  so  far  as  it  authorized  the  taking 
of  such  property  under  condemnation  pro- 
ceedings different  from  Uiose  specified  in  the 
act  of  1894.  In  support  of  the  contrary  view, 
it  was  argued  that  under  the  doctrine  of  the 
Dartmouth  College  (Dase^  as  reoogniaed  and 
applied  in  the  case  of  Gardner  v.  Georgia 
RaUroad  &  Banking  Oo^  117  Ga.   522.  43 
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S.  B.  863,  tbe  city  acquired,  under  the  act  of 
1845.  rights  which  could  not  be  taken  away. 
Article  1,  I  S,  par.  1,  of  the  Constitution  of 
1877  (ClT.  Code  1895,  8  5729),  requiring  the 
payment  of  damages  before  the  taking  of 
property  tmder  the  power  of  eminent  domain, 
and  the  act  of  1894,  which  prescribes  the 
procedure  under  which  property  may  be  tak- 
en for  private  purposes^  should  not  be  so  ap- 
plied as  to  work  an  Impairment  of  any  con- 
tract or  destroy  any  rested  right  acquired 
under  the  act  of  1845.  The  Constitution  ex- 
pressly prohibits  such  application.  Article 
4,  8  1,  par.  6  (OW.  Code  1885,  8  5802);  article 
12,  8  1,  par.  5  (Civ.  Code  1895,  8  5986).  But 
neither  the  Constitution  nor  the  act  referred 
to  had  such  effect  The  former  allowed  the 
power  of  eminent  domain  to  be  exercised, 
but  only  provided  that  damages  should  be 
paid  before  the  property  could  be  taken.  The 
latter  merely  provided  a  different  method  of 
taking  proper^  under  the  power  of  eminent 
domain  by  persons  having  the  right  to  ex- 
ercise It.  These  changes  In  the  law  were  re- 
medial In  character,  and  did  not  impair  any 
contract  or  Impair  any  vested  right  un- 
der the  doctrine  of  the  Dartmouth  College 
Oase.  The  case  differs  from  Gardner  v. 
Georgia  Railroad  &  Banking  Co.,  117  Ga. 
522,  43  S.  E.  863.  That  case  Involved  the 
act  approved  December  14,  1835,  amend- 
ing the  charter  of  a  railroad  corporation, 
wherein  It  was  expressly  declared  that  under 
the  power  of  eminent  domain  the  decision 
rendered  In  the  condemnation  proceedings 
provided  for  •'shall  vest  In  the  company  the 
fee  simple  of  the  land  in  question."  Laws 
Ga.  1835,  p.  226,  8  15.  In  the  case  dted  It 
was  said  In  the  opinion  that  under  the  act 
of  1894,  providing  a  method  of  taking  prop- 
erty, etc.,  only  an  easement  In  the  property 
could  be  acquired,  and  that  there  was  a  sub- 
stantial difference  between  such  an  estate 
and  the  fee  simple  which  could*  be  acquired 
under  the  act  of  1835,  supra ;  and  thereupon 
it  was  declared  that,  In  so  far  as  the  act  of 
1894  was  Inconsistent  with  the  exercise  of 
the  charter  rights  specified  In  the  act  of 
1835,  It  had-  no  application  to  the  defendant 
company.  The  act  of  1894  does  not  declare 
that  the  only  Interest  In  the  property  appro- 
priated under  Its  provisions  which  would 
pass  to  the  person  exercising  the  power  of 
eminent  domain  would  be  an  easement;  but 
Its  language  relative  to  that  matter  Is: 
"Such  an  Interest  In  the  property  taken  as 
may  be  necessary  to  enable  the  corporation 
or  person  taking  to  exercise  their  franchise 
or  conduct  their  business ;  and  whenever  the 
person  or  corporation  shall  cease  using  the 
property  taken  for  conducting  their  busi- 
ness, the  said  property  shall  revert  to  the 
person  from  whom  taken,  his  heirs  or  as- 
signs.** Under  this,  language  any  Interest 
might  be  taken  which  would  be  necessary  to 
a  proper  exercise  of  the  franchise  or  con- 
ducting of  the  business.  The  necessities  of 
the  franchise  might  require  an  absolute  con- 


version of  the  property,  such  as  earth  taken 
for  the  construction  of  railroad  beds,  etc. 
The  act  of  1845,  as  amended  by  the  act  of 
1849,  being  the  act  Involved  In  the  present 
case,  did  not  declare  In  express  language 
that  the  judgment  In  the  condemnation  pro- 
ceedings provided  for  therein  should  vest 
the  fee  to  the  property  in  the  person  exercis- 
ing the  power  of  eminent  domain.  It  merely 
declared  that  the  trial  should  be  final,  "vest- 
ing in  the  company  the  said  right  of  way." 
It  did  no  more  than  authorize  the  taking  of 
property  ^  for  specified  purposes,  which,  In 
effect,  limited  the  use  of  the  property  to  the 
purposes  specified,  so  that  the  person  taking 
acquired  such  interest  therein,  but  no  great- 
er or  less  interest  than  was  necessary  for  the 
enjoyment  of  the  franchise.  This  was  In 
keeping  with  the  general  rule  that  In  con- 
demnation proceedings  corporations  acquire 
only  such  Interest  In  the  property  taken  as 
may  be  necessary  for  the  enjoyment  of  the 
franchise.  Whatever  might  have  been  the 
difference  In  the  character  of  the  estate  ac- 
quired when  the  property  was  taken  under 
the  act  of  1835  from  that  when  acquired 
under  the  general  law  of  1894,  the  same  dif- 
ference did  not  exist  where  the  property  was 
taken  under  the  provisions  of  the  charter 
of  the  Augusta  Canal  Company,  as  granted 
by  the  act  of  1845  and  amended  by  the  act 
of  1849.  In  the  latter  case  the  Interest  ac- 
quired would  be  substantially  the  same  as 
that  which  could  be  acquired  If  the  property 
were  taken  under  the  general  law  of  1894. 
It  thus  appears  that  the  Constitution  did  not 
deprive  the  corporation  of  Its  right  to  exer- 
cise the  power  of  eminent  domain,  and  that 
the  act  of  1894  did  not  restrict  the  character 
of  the  estate  which,  under  the  provisions  of 
the  act  of  1845,  the  corporation  could  have 
acquired  in  the  property  taken  under  the 
power  of  eminent  domain.  The  substantial 
rights  were  unaffected.  The  provisions  of 
the  former  act  relative  to  proceedings  by 
which  property  might  be  taken  were  not 
subject-matter  of  substantial  right  In  the 
party  undertaking  to  condemn. 

3.  In  several  grounds  of  the  bill  of  ex- 
ceptions complaint  was  made  that  the  act 
of  1845,  as  amended  by  the  act  of  1849,  was 
unconstitutional;  but  the  record  does  not 
disclose  that  these  complaints  were  made  In 
the  pleadings  or  otherwise,  so  as  to  show 
that  the  question  as  to  the  constitutionality 
of  the  act  was  made  before  the  trial  court 
and  decided.  Other  assignments  of  error 
relate  to  a  construction  of  provisions  of  the 
act  of  1845  in  regard  to  the  method  of  proce- 
dure In  taking  private  property  under  the 
exercise  of  the  power  of  eminent  domain, 
and  the  application  of  such  provisions  of  the 
act  of  1846  to  the  present  case.  Under  the 
statement  above  made,  no  constitutional 
question  la  presented  for  decision;  and,  as 
the  act  of  1845  has  been  superseded,  in  so 
far  as  it  refers  to  the  method  of  procedure 
in   the  matter   of   taking  private   property 
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under  the  power  of  emhient  domain.  It  Is 
unnecessary  to  deal  with  the  questions  rela- 
tlye  to  such  procedure. 

Judgment  reversed.    All  the  Justices  con- 
cur* 


(184  Oa.  739) 

DB  LOACH  et  al.  ▼.  NEWTON  et  aL 
(Supreme  Ck>urt  of  Qeorgia.    July  18,  1910.) 

(Syllabut  hy  the  Court.) 

1.  Schools  and  School  Distbicts  (S  38*)— 
ElSTABLisHKENT— Sufficiency  of  F^moN. 

When  considered  as  a  whole,  the  petition 
on  which  the  ordinary  of  Tattnall  county  or- 
dered* an  election  in  the  school  district  of  that 
county  known  as  the  Olazton-Hagran  district 
was  in  substantial  compliance  with  the  law, 
and  the  election  so  ordered  and  held  was  not 
void  on  the  ground  that  such  petition  furnish* 
ed  no  basis  for  the  order,  so  as  to  authorize  an 
injunction  to  be  granted  against  the  levy  of 
the  local  tax  in  such  school  district  by  virtue 
of  the  election. 

[Ed,  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  66;   Dec.  Dig.  | 

38.*] 

2.  Schools  and  School  Distbicts  (i  53*)— 
*  De  Paoto  Officers— E>ffect  of  Acts. 

The  act  of  August  23,  1905  (Acts  1905,  p. 
425),  as  amended  by  the  act  of  August  21, 
1906  (Acts  1906,  p.  61),  provides  for  the  laying 
out  of  counties  into  school  districts  by  the 
county  boards  of  education,  and  that  such 
boards  shall  order  an  election  for  trustees  in 
the  respective  districts  so  laid  out.  Whenever 
the  citizens  of  any  school  district,  in  a  county 
not  levying  a  local  tax  for  educational  purposes, 
wish  to  supplement  the  funds  received  from  the 
state  school  fund  by  levying  a  tax  for  educa- 
tional purposes,  they  shall  present  to  the  ordi- 
nary a  petition  from  one-fourth  of  the  qualified 
voters  of  the  district,  and  thereupon  the  ordi- 
nary shall  order  an  election  to  determine  the 
question  of  local  taxation.  There  is  no  provi- 
sion in  either  of  said  acts  for  the  ordinarv  to 
order  an  election  to  determine  whether  a  school 
district  shall  be  laid  out,  or  for  the  purpose  of 
electing  trustees  in  such  a  district 

[£3d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  {  130 ;  Dec.  Dig.  | 
63.*] 

3.  Schools  and  School  Distsictb  (|  53*)— 
De  Facto  Ofeicebs— E3ffect  of  Acts— Sue- 

CESS0B8— NaTUBE    OF   TeNUBE. 

If  a  school  district  has  been  duly  laid  out, 
and  iipon  a  petition  of  one-fourth  of  the  quali- 
fied voters  thereof  the  ordinary  ordered  an  elec- 
tion to  determine  the  question  of  local  taxation, 
but  also  included  in  his  order  that  trustees  for 
the  school  district  should  be  elected,  which  was 
done,  and  the  county  board  of  education,  al- 
though it  did  not  order  the  election  of  such 
trustees,  recognized  and  approved  the  persons 
elected  as  such  and  caused  them  to  be  commis- 
sioned, and  they  acted  as  trustees  under  such 
commissions,  they  were  de  facto  officers,  and 
their  actions  as  such,  which  de  jure  officers 
would  be  authorized  to  perform  under  the  law, 
could  not  be  collaterally  attacked  as  void  on 
account  of  the  manner  of  their  election. 

(a)  After  the  trustees  of  a  school  district 
were  thus  elected  and  commissioned,  upon  the 
expiration  of  the  terms  of  two  of  them  the 
board  of  education  of  the  county  ordered  an 
election  to  be  held  to  select  successors  for  them. 
Bemble,  that  the  persons  so  selected  for  the 
new  terms,  whether  the  same  as  those  originally 


elected  or  not,  after  gndi  election  and  bemg 
commissioned  thereunder,  were  de  jure  trustees. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  130;  Dec.  Dig. 
I  53.*] 

4.  Schools  and  School  Distbicts  (t  103*)— 
Local    Tax  —  Petition    fob    Election  — 

SlGNEBS. 

The  petition  to  the  ordinary  for  the  pur- 
pose of  calling  an  election  to  determine  the 
question  of  levying  a  local  school  tax  in  a  dis- 
trict should  be  signed  by  the  petitioning  voters 
themselves.  There  is  no  provision  for  an  at- 
torney at  law  to  present  a  petition,  signed  only 
by  him,  as  the  representative  of  a  number  of 
voters.  The  signature  of  one  acting  as  an  at- 
torney cannot  take  the  place  of  the  signatures 
of  the  voters. 

(a)  In  the  present  case  a  petition  was  signed 
by  persons  purporting  to  constitute  one-fourth 
of  the  qualified  voters  of  the  district  A  copy 
of  this  was  attached  to  an  additional  petition 
to  the  ordinary,  signed  by  certain  persons  as 
attorneys  for  the  petitioners.  The  latter  peti- 
tion was  not  a  substitute  for,  or  in  lieu  of,  a 
petition  by  the  voters,  and  the  persons  named 
in  it  also  signed  the  other  petition.  This  mere 
duplication  of  petitions  did  not  operate  to  in- 
validate the  original  petition  signed  by  the  req- 
uisite number  of  voters. 

rE3d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  103.*] 

6.  Statutes    (|    18*)— BInacticbnt— Lboisla- 
tive  joubnals. 

If  an  enrolled  act  of  the  Legislature  was 
duly  signed  by  the  President  of  the  Senate  and 
the  Speaker  of  the  House  and  approved  by  the 
Governor  and  deposited  in  the  office  of  the 
Secretary  of  State,  it  was  not  competent  to 
attack  its  validitv  on  the  ground  that  the  legis- 
lative journals  showed  that  the  bill  originated 
in  the  House,  was  there  passed  by  a  constitu- 
tional majority,  and  transmitted  to  the  Senate, 
where  it  was  amended  and  passed  by  a  consti- 
tutional majority,  and  then  transmitted  to  the  * 
House,  where  the  Senate  amendment  was  con- 
curred in,  but  failed  to  show  that  this  was  done 
by  a  constitutional  majority. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
(3ent  Dig.  {{  26,  27;   Dec  Dig.  |  la*] 

Error  from  Superior  Court,  Tattnall  Oonn- 
ty;   B.  T.  Rawlings,  Judge. 

Action  by  J.  A.  De  Loach  and  others 
agaii.&t  D.  0.  Newton  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Hlnes  &  Jordan,  for  plalntllJREi  in  error. 
J.  P.  Moore  and  Grordon  Saussy,  for  defend- 
ants in  error. 

FISH,  G.  J.  Certain  persons,  as  citizens 
and  taxpayers,  sought  to  enjoin  the  collec- 
tion of  a  tax  In  a  school  district  in  Tattnall 
county.  On  the  bearing  of  the  application 
for  an  interlocutory  injunction  It  was  re- 
fused, and  they  excepted.  It  was  contended 
that  the  election,  which  was  held  under  the 
act  of  August  23,  1906  (Acts  1905,  p.  425), 
as  amended  by  the  act  of  August  21,  1906 
(Acts  1906,  p.  61),  was  invalid,  because  the 
petition  on  which  the  ordinary  based  his 
order  for  an  election  was  insufficient,  and 
the  election  held  was  therefore  void.  The 
petition  to  the  ordinary  stated  that  "the  un- 


*i<^'  Other  cases  see  same  toeio  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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derslgned  qualified  voters  of  t»ald  county  re- 
i^ctfully  show  the  following  facts."  It  was 
contended  tJtiat  this  showed  a  petition  by  the 
voters  of  the  county,  and  not  those  of  the 
district.  But  later  In  the  petition  it  was 
stated  "that  the  undersigned  petitioners  rep- 
resent more  than  one-fourth  of  the  qualified 
voters  In  said  proposed  district,"  thus  show- 
ing that  the  signers  purported  to  be  qualified 
voters  both  of  the  county  and  the  district, 
and  the  petition  showed  plainly  that  they 
were  acting  as  suidi  and  with  reference  to  a 
district  election.  There  was  no  contention 
that  the  district  had  not  already  been  laid 
out  by  the  county  board  of  education  as  pro- 
vided by. law,  and,  while  the  petition  refers 
red  to  establishing  a  school  district,  there 
to  nothing  to  show  that  the  district  was  not 
already  establisbed;  and  the  real  thing 
sought  was  to  provide  for  local  taxation 
within  it  It  was  said  that  the  petitioners 
did  not  seek  to  have  local  taxation,  or  show 
under  what  act  they  were  proceeding;  but 
they  stated  "that  they  desire  to  establish  a 
school  district  to  be  maintained  by  local  tax- 
ation pursuant  to  the  amended  act  of  Au- 
gust, 1906,  of  the  acts  of  the  General  Assem- 
bly of  said  state,"  and  they  prayed  "that 
your  honor  order  an  Section  for  said  .pro- 
posed district,  pursuant  to  the  act  above  re- 
ferred to.**  This  sufficiently  Indicates  that 
the  petitioners  were  proceeding  under  the 
act  of  August  21,  1906,  which  was  the  only 
act  passed  in  that  year,  touching  the  subject 
of  BFuch  elections.  While  the  language  used 
may  not  have  been  exact,  it  was  sufficient 
to  show  that  the  thing  desired  was  an  elec- 
tion in  regard  to  the  maintenance  of  tlie 
school  by  local  taxation,  pursuant  to  the  act 
mentioned,  and  not  merely  to  establish  a 
school  district.  Coleman  v.  Board  of  Educa- 
tion, 131  Ga.  643  (7),  63  S.  E.  41.  In  stating 
the  number  of  qualified  voters  who  signed 
the  petition,  it  was  said:  "The  undersigned 
petitioners  represent  more  than  one-fourth 
of  the  qualified  voters  in  said  proposed  dis- 
trict*' It  is  evident  that  this  meant  that 
"the  undersigned"  were  more  than  one-fourth 
of  such  voters.  It  would  be  a  strained  con- 
struction to  hold  that  the  petitioners  meant 
that  they  were  acting  as  agents  or  represent- 
atives of  such  voters,  and  to  upset  the  elec- 
tion on  that  gn^ound.  Town  of  Solon  v.  Wil- 
liamsburg Savings  Bank,  35  Hun  (N.  Y.)  1,  7. 
The  petition,  thus  amended,  was  not  present- 
ed alone;  but  another  petition,  covering  sub- 
stantially the  same  ground,  though  different- 
ly expressed,  and  having  attached  to  it  a 
copy  of  the  original  petition  signed  by  the 
voters,  was  also  presented.  This  was  signed 
by  a  firm  of  attorneys.  The  law  provides  for 
such  a  petition  to  the  ordinary  to  be  made 
by  one-fourth  or  more  of  the  qualified  voters 
gf  the  district  There  is  no  provision  of  law 
for  having  a  petition  of  this  character  signed 
by  attorneys,  nor  will  the  signature  of  attor- 
neys take  the  place  of  the  signatures  of  the 
qualified  voters.     Still,  as  It  appears  there 


wtfis  an  original  petition,  signed  by  the  vot- 
ers, which  wa4i  presented  to  the  ordinary,  the 
duplication  wlU  not  affect  the  validity  of  his 
action  on  the  proper  petition.  The  plaintiffs 
alleged  that  the  original  petitions  could  not 
be  found  In  the  ordinary's  office,  but  the  an- 
swers set  up  that  they  had  been  found  there, 
and  they  were  tendered  in  evidence. 

There  was  no  law  authorizing  the  ordi- 
nary to  call  an  election  for  the  selection  of 
trustees  for  the  scho<^  district,  nor  was  there 
any  prayer  for  this  in  the  petition  presented 
to  him.  Nevertheless,  in  addition  to  order- 
ing an  election  to  determine  the  question  of 
local  taxation,  he  ordered  that  three  school 
trustees  should  be  elected  for  the  district. 
It  appears  that  this  was  done,  and  that  the 
county  board  of  education  recognized  and 
approved  the  three  trustees  thus  elected  and 
commissioned  them;  and  it  appears  also 
that  the  persons  so  elected  proceeded  to  dis- 
charge the  duties  of  such  trustees  until  the 
terms  of  two  of  them  had  expired,  when  suc- 
cessors were  elected  by  order  of  the  county 
board  of  ed;acation.  The  three  first  elected 
were,  at  least,  de  facto  officers,  and  the  two 
last  elected  were  probably  de  jtu:e  officers. 
At  any  rate^  the  official  acts  of  such  trustees 
were  not  subject  to  collateral  attack.  Brown 
V.  Flake,  102  Ga.  52S,  29  S.  E.  267. 

Objection  was  also  made  to  the  sufficiency 
of  the  allegations  of  the  petition  to  tlie  ordi- 
nary, on  other  grounds;  but  the  petition, 
taken  as  a  whole,  was  substantially  suffi- 
cient. It  was  not  so  lacking  in  Jurisdictional 
averments  as  to  render  the  election  void. 

It  is  contended  that  the  act  of  1906  is  un- 
constitutional, on  the  ground  that  the  Jour- 
nals of  the  House  of  Representatives  and 
the  Senate  do  not  show  that  It  was  enacted 
in  the  maimer  prescribed  by  the  Constitu- 
tion; the  intention  being  based  upon  the 
following  facts  derived  from  these  Journals: 
The  act  originated  in  the  House  of  Repre- 
sentatives and  was  there  passed  by  a  consti- 
tutional majority.  It  was  then  transmitted 
to  the  Senate,  where  certain  amendments 
were  made,  and,  as  amended,  was  passed  by 
that  body  by  a  constitutional  n:iaJority.  It 
was  then  returned  to  the  House,  where  the 
Senate  amendments  were  concurred  in;  but 
the  Journal  of  the  House  does  not  show  by 
what  vote  this  was  done.  It  is  not  contend- 
ed that  the  enrolled  act  was  not  duly  signed 
by  the  Presiident  of  the  Senate  and  the 
Speaker  of  the  House  and  approved  by  the 
Governor  and  deposited  in  the  office  of  the 
Secretary  of  State.  The  question  is  whether 
the  omission  from  the  journal  of  the  House 
of  a  statement  showing  that  the  Senate 
amendments  to  the  House  bill  were  concur- 
red in  by  a  majority  of  all  the  members 
elected  to  the  House  invalidates  the  act 
The  decision  in  regard  to  whether  the  jour- 
nals of  legislative  bodies  will  be  looked  tx) 
for  the  purpose  of  invalidating  an  act  of  the 
Legislature  apparently  regular  on  its  face, 
and.  If  so,  to  what  extent  such  Journals  m£t^ 
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be  considered.  Is  one  which  has  been  produc- 
tive of  many  decisions  and  ibuch  conflitfL 
Some  of  the  courts,  It  mustf  be  conceded, 
have  not  only  rendered  decisions  conflicting 
with  those  of  other  courts,  but  also  with 
those  previously  rendered  by  themselvea 
The  decisions  may  be  generally  classified  un- 
der four  heads:  First,  those  holding  that  the 
enrolled  act,  duly  signed  by  the  presiding  of- 
ficers of  the  two  branches  of  the  Legislature 
and  approved  by  the  Governor  and  lodged 
with  the  Secretfiry  of  State,  Is  conclusive, 
and  cannot  be  shown  to  be  Invalid  by  refer- 
ence to  the  joumala  Second,  those  which 
hold  that  the  enrolled  act,  thus  signed,  ap- 
proved, and  deposited.  Is  not  conclusive,  but 
that  the  legislative  journals  can  be  exam- 
ined to  see  whether  the  act  has  been  consti- 
tutionally passed.  This  class  of  decisions 
consider  the  journals  as  in  the  nature  of 
minutes  or  the  ultimate  documentary  evi- 
dence of  what  was  done  by  the  Legislature, 
and  hold,  not  only  that  an  aCBrfliative  entry 
upon  a  journal  showing  a  violation  of  the 
constitutional  method  of  enactliig  laws  will 
invalidate  an  act,  but  also  that,  the  journal 
being  the  complete  evidence  of  legislative  ac- 
tion, silence  Is  equivalent  to  negation,  and 
the  failure  of  the  journal  to  show  that  a 
constitutional  provision  was  complied  with 
is  equivalent  to  a  statement  that  It  was  not 
complied  with,  and  hence  is  as  equally  fatal 
to  the  act  as  a  direct  statement  of  noncom- 
pliance. Third,  those  which  hold  that  such 
enrolled  act  Is  not  conclusive,  and  that  the 
journals  may  be  examined  for  certain  pur- 
poses, but  that  a  failure  of  the  journals  to 
show  a  full  compliance  with  the  constitu- 
tional provisions  in  regard  to  the  modes  of 
passage  of  acts  will  not  cause  the  act  to  be 
held  unconstitutional,  and  that  this  will  only 
be  done  when  the  entries  on  the  journals 
afifirmatlvely  show  that  the  act  has  not  been 
constitutionally  passed.  Fourth,  decisions 
which  do  not  rest  upon  general  rules  or  prin- 
ciples, but  set  up  as  a  basis 'the  peculiar  or 
special  language  of  the  Constitution  under 
consideration. 

For  the  present,  we  will  lay  aside  the  class 
of  cases  last  mentioned  and  consider  those 
based  upon  reason  and  principle  rather 
than  upon  special  words.  The  third  class  of 
decisions  mentioned,  which  go  behind  the  en- 
rolled act  duly  signed,  approved,  and  deposit- 
ed, and  consider  the  journals  for  the  purpose 
of  Invalidating  the  act,  but  which  hold  that 
an  affirmative  entry  on  the  journal  showing 
noncompliance  with  constitutional  provisions 
win  accomplish  that  result,  but  an  absence 
of  such  an  entry  or  an  enitry  which  does  not 
show  that  constitU/tlonal  provisions  were  com- 
plied with,  vdll  not  so  operate,  seem  to  us  to 
be  illogical.  If  the  act  is  to  be  held  to  be  In- 
valid because  of  an  inspection  of  the  journals^ 
it  must  be  because  the  journals  are  the  high- 
est and  best  evidence  of  what  the  Legislature 
did,  by  virtue  of  their  customary  keeping,  or 
oecause  of  some  constitutional  provision  re- 


quiring them  to  be  kept.  If  they  are  in  fact 
the  (jonstltutional  evidence  of  wh&twas  done 
and  what  was  not  done,  and  are  final  and 
conclusive  in  their  nature,  it  would  seem 
that  silence  in  regard  to  a  step  required  to 
be  taken  by  the  Constitution  would  be  equiv- 
alent to  negation.  It  is  improbable  that  a 
journal  ever  contains  such  an  entry  as  that 
an  act  was  passed,  but  was  not  read  as  con- 
stitutional provisions  required,  or  was  not 
published,  or  read  three  times,  or  the  like. 
So  that  if  the  journal  must  show  whit  the 
Legislature  did  end  is  the  conclusive  evi- 
dence of  it,  it  Is  difficult  to  see  why  an  ab- 
sence of  showing  a  required  step  Is  not 
equivalent  to  a  denial  that  such  ^p  was 
taken.  Silence  of  the  ultimate  witness  as 
to  requisites  which  must  be  shown  la  appar- 
ently equivalent  to  negative  assertion.  Oa»« 
es  of  the  class  referred  to  condone  omission 
In  the  journals  to  show  compliance  with  re- 
quirements and  cure  them  by  the  aid  of  pre- 
sumptions that  something  happened  which 
the  journals  do  not  show,  but  upset  the  act 
and  declare  It  Invalid  when  the  journals  do 
speak.  In  other  words,  they  are  final  as  to 
what  happened,  but  practically  of  no  weight 
as  to  what  did  not  happen. 

Taking  up  the  two  great  divisions  of  ad- 
judication, one  of  which  goes  behind  the  en- 
rolled ^ct,  duly  signed,  approved,  and  de- 
posited, and  invalidates  it  by  inspecting  the 
journals,  and  the  other  of  which  holds  the 
enrolled  act,  thus  signed,  approved,  and  de- 
posited, to  be  conclusive,  at  least  unless  some 
constitutional  provision  distinctly  declares 
otherwise,  we  will  mention  a  few  of  the 
many  adjudications.  At  the  outset,  however, 
let  it  be  borne  in  mind  that  there  is  a  wide 
distinction  between  taking  up  an  act  which 
has  been  passed  by  the  Legislature,  compar- 
ing it  with  the  Constitution,  and  declaring 
whether  Its  provisions  are  in  accord  with 
that  instrument  or  not,  and  looking  into  the 
details  of  the  method  of  procedure  by  the 
legislative  bodies- in  passing  the  act  and  the 
regularity  of  the  steps  which  they  took  In  so 
doing.  The  court  declares  the  law.  If  there 
are  two  statutes  in  apparent  confiict,  the 
court  must  determine  which  is  the  control- 
ling one,  or  the  existing  law.  If  a  statute 
and  a  provision  of  the  Constitution  are  set 
up  as  being  in  conflict  with  each  other,  the 
court  must  compare  the  two  and  determine 
if  such  a  confiict  in  fact  exists*  and,  if  so, 
that  the  Constitution  must  prevail  But  this 
is  not  the  same  thing  as  going  into  the  de- 
tails of  legislative  procedure,  critically  ex- 
amining the  methods  of  a  co-ordinate  depart- 
ment of  the  government,  and  declaring  that 
its  members  have  failed  or  refused  to  obey 
constitutional  directions  or  commands  as  to 
the  manner  in  which  they  should  perform 
their  duties,  because  of  an  entry,  or  the  eb- 
sence  of  an  entry,  on  the  journal  kept  by  some 
clerk  or  subordinate  employs.  The  latter 
proceeding  is  at  best  a  matter  of  delicacy, 
and  not  to  be  Ihdulged  in  by  the  courts  uu- 
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less  plainly  required  by  the  Constitution. 
The  Legislature  is  one  of  the  three  depart- 
ments of  the  government.  Its  memfbers  and 
officers  are  sworn  to  support  the  Constitu- 
tion, and  In  the  discharge  of  their  duties 
they  are  acting  under  oath.  Where  the  Con- 
stitution directs  or  commands  them  to  take 
certain  steps  in  a  certain  way,  or  not  to 
enact  a  law  without  some  prescribed  ante- 
cedent procedure,  their  oath  includes  the 
obligation  to  enact  the  measure  in  the  con- 
stitutional manner,  or  not  to  enact  it  with- 
out the  happening  of  the  Constitutional  event 
thus  provided.  In  the  imperfection  of  all 
human  institutions,  Legislatures  may  some- 
times, through  inadvertence  or  even  through 
design,  violate  the  Constitution;  but  the 
courts  will  not  lightly  conclude  that  they 
have  intentionally  or  unintentionally  violated 
rules  of  conduct  laid  down  for  them  by  the 
Constitution  in  the  transaction  of  their  busi- 
ness. The  clerical  officials  who  keep  the 
legislative  Journals  must  necessarily  do  so  in 
the  haste  and  pressure  of  business;  and 
memoranda,  often  hurriedly  made,  must  be 
relied  on  by  them.  Assistants  and  subordi- 
nates are  employed  to  aid  them.  As  between 
the  question  of  whether  the  President  of  the 
Senate  and  the  Speaker  of  the  House,  aided 
by  the  enrollment  committees,  all  of  whom 
are  charged  with  the  duty  of  seeing  that  the 
constitutional  rules  are  enforced,  have 
through  Incompetence  or  corruption,  violat- 
ed that  duty  and  signed  and  sent  to  the  Gov- 
ernor an  act  which  had  not  in  fact  been  pass- 
ed In  the  constitutional  manner,  and  the 
Governor,  who  is  also  sworn  to  obey  the 
Constitution,  has  likewise  inadvertently  or 
unintentionally  approved  an  act  which  had 
not  been  lawfully  passed,  or,  on  the  other 
hand,  that  some  journalizing  clerk  or  assist- 
ant has  made  a  mistake  in  the  preparation 
of  the  Journal,  courts  will  be  more  ready  to 
adopt  the  latter  theory  than  the  former. 
Const  art  8,  |  7,  pars.  13,  23.  We  do  not 
mean  that  correct  entries  should  not  be 
made.  It  is  the  duty  of  the  secretary  of  the 
Senate  and  the  clerk  of  the  House  of  Rep- 
resentatives to  have  correct  entries  made,  so 
that  the  Journals  shall  truly  show  the  his- 
tory of  the  transactions  of  the  Legislature 
and  of  each  bill  introduced;  and  there  are 
Journalizing  committees  charged  with  a  simi- 
lar duty.  The  Journals  are  deposited,  after 
completion,  with  the  Secretary  of  State. 
There  is  no  law  by  which  mistakes  in  them 
can  be  corrected.  It  would  be  unfortunate, 
Indeed,  if  an  accidental  error  by  the  clerk, 
beyond  correction,  must  be  seized  on  by  the 
courts  to  destroy  the  act,  unless  it  is  clearly 
BO  required. 

In  England  the  signed  and  enrolled  act 
has  uniformly  been  held  to  be  conclusive. 
Rer  V.  Arundel,  Hobart,  110;  The  Case  of 
Heresy.  12  Goke*s  Rep.  57,  58;  College  of 
Physicians'  Case,  3  Keb.  587;  Edlnburg  Ry. 
Oa  T«  Waacbope,  8  01.  &  F.  Rep.  710,  724. 


While  the  English  Constitution  Ifl  unwritten, 
it  is  not  without  existence,  and  tn  the  con- 
servatism of  that  country  long-continued  cus- 
tom has  sometimes  been  adhered  to  as  close- 
ly as  written  declarations  in  enactments  In 
other  countries. 

In  America  the  United  States  and  each  of 
the  individual  states  has  a  written  Constitu- 
tion, mofit,  if  not  all,  of  which  contemplate 
the  keeping  of  journals  by  the  respective  leg- 
islative bodies.  One  of  the  leading  cases 
discussing  the  relative  weight  to  be  given  to 
the  enrolled  act  and  the  entries  on  the  jour- 
nals, for  the  purpose  of  invalidating  it  Is 
that  of  Field  v.  Clark,  148  U.  S.  649,  12  Sup. 
Ct  495,  36  L.  Ed.  294.  It  was  there  held: 
"The  signing  by  the  Speaker  of  the  House  of 
Representatives  and  by  the  President  of  the 
Senate,  in  open  session,  of  an  enrolled  bill, 
is  an  official  attestation  by  the  two  Houses 
of  such  bill  as  one  that  has  passed  Congress; 
and  when  the  bill  thus  attested  receives  the 
approval  of  the  President,  and  is  deposited  in 
the  Department  of  State  according  to  law,  its 
authentication  as  a  bill  that  has  passed  Con- 
gress is  complete  and  unimpeachable.  It  Is 
not  competent  to  show  from  the  journals  of 
either  House  of  Congress  that  an  act  so  au- 
thenticated, approved,  and  deposited,  did  not 
pass  in  the  precise  form  in  which  it  was 
signed  by  the  presiding  officers  of  the  two 
Houses  and  approved  by  the  President." 
The  Constitution  of  the  United  States  is  not 
identical  with  that  of  the  state  of  Georgia 
on  the  subject  of  the  method  of  passing  acts; 
but  it  does  declare  that  "each  House  shall 
keep  a  Journal  of  its  proceeding  and  from 
time  to  time  publish  the  same,  except  such 
parts  as  may  in  their  judgment  require  se- 
crecy; and  the  yeas  and  nays  of  the  mem- 
bers of  either  House  on  any  question  shall, 
at  the  desire  of  one  fifth  of  those  present,  be 
entered  on  the' Journal."  Article  1,  S  5.  It 
does  not  refquire  the  President  of  the  Senate 
and  the  Speaker  of  the  House  to  attest  the 
bill  in  the  presence  of  the  respective  Houses. 
In  the  case  cited,  it  was  contended  that  a 
tariff  act,  which  had  been  signed  by  the  pre- 
siding officer  of  each  House  and  approved 
by  the  President  and  deposited  with  the  Sec- 
retary of  State,  was  invalid  because  it  had 
omitted  entirely  a  section  which  was  contain- 
ed in  the  act  as  passed  by  the  two  Houses,  and 
this  could  be  shown  by  reference  to  the  jour- 
nals of  those  bodies,  reports  of  committees 
of  conference,  and  other  papers  printed  by 
authority  of  Congress,  and  having  reference 
to  the  bill  in  question.  While  the  court  said 
that  as  to  matters  which  the  Constitution  ex- 
pressly required  to  be  entered  on  the  Jour- 
nals it  was  unnecessary  to  enter  into  a  dis- 
cussion, as  that  question  was  not  lnvolve<r^ 
yet  the  reasoning  of  the  court  is  cogent  Mr. 
Justice  Harlan,  among  other  things,  said: 
''It  was  ateumed  in  argument  that  the  object 
of  this  clause  was  to  make  the  Journal  the 
best  If  not  conclusive,  evidence  upon  the  Uh 
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sue  as  to  whether  a  bill  was  in  fact  passed 
by  the  two  Houses  of  Ck)Dgre8s.  But  the 
words  used  do  not  require  such  interpreta- 
tion. On  the  contrary,  as  Mr.  Justice  Story 
has  well  said:  *The  object  of  the  whole 
clause  Is  to  insure  publicity  to  the  proceed- 
ings of  the  Legislature,,  and  a  correspondent 
responsibility  of  the  members  to  their  re- 
spective constituents.  And  it  is  founded  in 
sound  policy  and  deep  political  foresight 
Intrigue  and  cabal  are  thus  deprived  of  some 
of  their  main  resources,  by  plotting  and  de- 
vising measures  to  secrecy.  The  public  mind 
is  enlightened  by  an  attentive  examination  of 
the  public  measures;  patriotism  and  integrity 
and  wisdom  obtain  their  due  reward;  and 
votes  are  ascertained,  not  by  vague  conject- 
ure, but  by  positive  facts.  •  ♦  •  So  long 
as  known  and  open  responsibility  is  valuable 
as  a  check  or  an  incentive  among  the  repre- 
sentatives of  a  free  people,  so  long  a  jour- 
nal of  their  proceedings  and  their  votes,  pub- 
lished in  the  face  of  the  world,  will  continue 
to  enjoy  public  favor  and  be  demanded  by 
public  opinion.'  1  Story,  Constitution,  |§ 
840,  84L  •  •  *  It  is  admitted  that  an 
enrolled  act,  thus  authenticated,  is  sufficient 
evidence  of  itself — nothing  to  the  contrary 
appearing  upon  its  face — that  It  passed  Con- 
gress. But  the  contention  is  that  it  cannot 
be  regarded  as  a  law  of  the  United  States 
if  the  journal  of  either  House  fails  to  show 
that  it  passed  in  the  precise  form  in  which 
it  was  signed  by  the  presiding  officers  of  the 
two  bouses,  and  approved  by  the  President. 
It  is  said  that,  under  any  other  view,  it 
becomes  possible  for  the  Speaker  of  the 
House  of  Representatives  and  the  President 
of  the  Senate  to  impose  upoa  the  people  as  a 
law  a  bill  that  was  never  passed  by  Con- 
gress. But  this  possibility  Is  too  remote  to 
be  seriously  considered  in  the  present  in- 
quiry. It  suggests  a  deliberate  conspiracy 
to  which  the  presiding  officers,  the  committee 
on  enrolled  bills,  and  the  clerks  of  the  two 
Houses  must  necessarily  be  parties,  all  act- 
ing with  a  common  purpose  to  defeat  an  ex- 
pression of  the  popular  will  In  the  mode 
prescribed  by  the  Constitution.  Judicial  ac^ 
tlon  based  upon  such  a  suggestion  is  for- 
bidden by  the  respect  due  to  a  co-ordinate 
branch  of  the  government  The  evils  that 
may  result  from  the  recognition  of  the  prin- 
ciple that  an  enrolled  act  in  the  custody  of 
the  Secretary  of  State,  attested  by  the  sig- 
natures of  the  presiding  officers  of  the  two 
Houses  of  Congress,  and  the  approval  of 
the  President  is  conclusive  evidence  that 
it  was  passed  by  Congress,  according  to  the 
forms  of  the  Constitution,  would  be  far  less 
than  those  that  would  certainly  result  from 
a  rule  making  the  validity  of  congressional 
enactments  depend  upon  the  manner  in 
which  the  journals  of  the  respective  Houses 
are  kept  by  the  subordinate  officers  charged 
with  the  duty  of  keeping  them." 
Attached  to  the  brief  of  the  attorneys  for 


the  government  in  that  case,  and  printed  on 
page  661  et  seq.  of  143  U.  S.  (12  Sup.  Ct 
495,  36  L.  Ed.  294),  is  a  list  of  authorities 
up  to  that  time  (1891),  by  states,  upon  the 
question  whether  the  legislative  journals 
could  be  used  to  impeach  the  enrolled  act 
duly  recorded  and  authenticated;  and  some 
of  the  leading  decisions  were  discussed  in 
the  opinion  of  Mr.  Justice  Harlan.  Since 
the  decision  of  that  case,  several  of  the 
courts  have  changed  their  position  on  the 
subject,  and  have  abandoned  the  practice  of 
holding  duly  signed  and  enrolled  acts  in- 
valid because  of  entries  and  omissions  in 
the  journals.  Thus,  in  the  Bond  Debt  C^ses, 
12  S.  C.  200,  the  journals  were  considered; 
but  in  State  v.  Chester,  39  S.  C.  307,  17 
S.  B.  752,  it  was  held:  "Where  an  original 
bill  and  an  act  duly  ratified  and  approved 
show  on  their  face  that  the  bill  originated 
in  the  House  of  Representatives,  received 
three  readings  in  both  Houses,  and  the  act 
was  duly  signed  by  the  President  of  the 
Senate  and  the  Speaker  of  the  House  of 
Representatives,  and  approved  and  signed 
by  the  Governor,  and  deposited  with  the 
Secretary  of  State,  the  court  cannot  look  to 
the  journals  of  the  tWo  Houses  to  show  that 
the  bill  did  not  originate  in  the  lower  House, 
did  not  receive  three  readings  in  both  Houses 
an^  was  not  duly  ratified,  the  true  rule  being 
that  such  an  act  is  sufficient  evidence  that  it 
passed  the  General  Assembly,  and  it  Is  not 
competent  to  impeach  such  an  act  by  the 
journals  of  the  Houses,  or  any  other  evi- 
dence, other  than  evidence  of  such  prereq- 
uisites as  the  organization  of  the  Houses, 
the  presence  of  a  quorum,  and  the  record  of 
votes  upon  the  journal  when  so  required  by 
the  Constitution.'*  Some  previous  rulings  on 
the  subject  were  formally  overruled. 

In  Indiana  some  of  the  earlier  decisions 
followed  the  doctrine  of  holding  acts  invalid 
by  references  to  the  journals;  but  in  Evans 
v.  Browne,  30  Ind.  514,  95  Am.  Dec  710,  the 
court  reversed  its  position  and  followed  the 
rule  later  announced  in  Field  v.  CHark.  Fra- 
zer,  J.,  said  that  it  was  believed  that  the  anom- 
alous and  essentially  mischievous  doctrine 
of  thus  upsetting  acts  had  its  origin  in  New 
York,  and  had  passed  into  other  states  and 
been  adopted  without  much  examination 
though  afterwards  largely  exploded  in  the 
state  of  its  origin.  i 

In  Kentucky  it  was<first  apparently  thought 
that  the  enrolled  bill  might  be  attacked  by 
considering  the  journals.  The  Constitution 
of  that  state  (section  46)  declares  that :  *'No 
bill  shall  become  a  law  unless,  on  its  final 
passage^  it  receives  the  votes  of  at  least  two 
fifths  of  the  members  elected  to  each  House, 
and  a  majority  of  the  members  voting,  the 
vote  to  be  taken  by  yeas  and  nays  and  en- 
tered on  the  joumaL"  In  LafiPerty  v.  Huff- 
man, 99  Ky.  80,  85  S.  W.  123,  82  L.  R.  A. 
203,  upon  full  consideration,  that  position 
was  repudiated.    It  was  said  the  argument 
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tn  a  former  decision  was  not  decisive  of  tibe 
point,  and  It  was  held:  "An  enrolled  bill, 
when  attested  by  the  presiding  officers  of  the 
two  Hoases  of  the  General  Assembly,  as  re- 
quired by  law,  cannot  be  impeached  by  the 
journals  of  those  Houses,  and.  must  be  ac- 
cepted by  the  courts  as  the  bill  adopted  by 
the  Legislature  and  as  conclusiye  of  the  reg- 
ularity of  the  steps  taken  in  its  passage." 
Hazelrigg,  J.,  referring  to  the  decisions  which 
hold  that  the  Journals  are  competent  to  im- 
peach the  enrolled  bill,  but  which  declare 
that  where  those  records  are  merely  silent 
the  presumption  is  absolute  that  the  required 
steps  were  in  fact  taken,  said:  "This  seems 
to  be  hardly  logical.  If  the  validity  of  a 
law  is  to  rest  at  all  on  the  entries  In  the 
journals,  it  seems  to  us,  when  there  is  a  to- 
tal absence  of  evidence  that  a  necessary  step 
has  been  taken,  the  superstructure — the  law 
— thus  built  up  without  a  foundation  must 
fall.  Those  courts  assume  that  the  failure  of 
the  clerk  to  make  the  entry  and  in  this  vio- 
late the  Constitution  requiring  the  entry  to 
be  made  was  an  oversight  or  mistake,  and 
treat  the  entry  as  made,  supplying  the  omis- 
sion, and  yet  are  not  willing  to  assume  it 
to  be  a  mistake  or  mere  misapprehension  of 
the  inferior  officer,  if  an  entry  is  made,  show- 
ing steps  taken  not  In  conformity  with  the 
constitutional  requirements."  Again,  he  said : 
"But  it  Is  said,  since  the  Constitution  re- 
quires the  Journals  to  be  kept,  it  must  be  be- 
cause they  are  to  be  used  as  evidence  of  leg- 
islative compliance  or  noncompliance  with 
the  constitutional  requirements.  We  can  see, 
however,  much  use  for  these  Journals  other 
than  the  one  suggested.  Besides  being  nec- 
essary for  the  conduct  of  the  business,  It  is 
to  be  remembered  that  our  government  is  a 
representative  one,  and  the  Journals  show 
the  respective  parts  borne  by  each  represen- 
tative in  the  enactment  of  the  laws  and  the 
conduct  of  the  public  business.  Responsibili- 
ty cannot  be  shifted  or  made  to  rest  on  the 
body  as  a  whole.  We  know  that  the  enroll- 
ment of  bills  receives  careful  attention  at 
the  hands  of  special  committees  for  that  pur- 
pose. It  is  the  final  act  of  the  body,  the  cli- 
max of  the  work  before  the  finishing  hand 
of  the  presiding  officer  sets  his  approval 
thereto.  It  receives  and  merits  attention  for 
that  reason,  and  there  Is  small  room  for  im- 
position  or  fraud.  The  enrolled  act  is  well- 
nigh  necessarily  the  very  act  passed  by  the 
body;  but  the  chances  of  mistake  are  very 
great  in  the  make-up  of  the  Journals,  as  they 
are  ordinarily  kept ;  and.  If  it  be  understood 
that  the  enrolled  bill  may  be  impeached  by 
them,  the  chances  of  fraud  are  likewise 
great** 

The  Constitution  of  Washington  of  1891 
(article  2,  §  22)  contains  this  provision :  "No 
bill  shall  become  a  law  unless  on  its  final 
passage  the  vote  be  taken  by  yeas  and  nays, 
the  names  of  the  members  voting  for  or 
against  the  same  be  entered  on  the  Journal 
of  etkch  House,  and  the  majority  of  the  mem- 


bers elected  to  each  House  be  recorded  there- 
on as  voting  in  its  favor."  Nevertheless,  in 
State  V.  Jones,  6  Wash.  462,  84  Pac,  201,  23 
L.  R.  A.  340,  it  was  held:  "The  enrolled 
bill  on  file  in  the  office  of  Secretary  of  State 
of  an  act  of  the  Legislature,  which  is  duly 
signed  by  the  presiding  officers  of  both  Hous- 
es^ and  otherwise  appears  fair  upon  its  face, 
is  conclusive  evidence  of  the  regularity  of  all 
proceedings  necessary  for  its  proper  enact- 
ment in  conformity  with  the  constitutional 
provisions."  In  the  opinion  it  was  said: 
"Unless  the  method  of  keeping  Journals  should 
at  once  be  revolutionized,  and  so  much  at- 
tention be  paid  to  them  that  they  will  be 
made  to  absolutely  represent  all  the  doings 
of  the  body  to  such  an  extent  as  to  very 
much  prolong  the  sessions  of  the  Legislature, 
the  sanctity  of  legislative  enactments  will  be 
entirely  dependent  upon  the  carefulness  and 
good  faith  of  some  coypist  employed  by  the 
Legislature  at  a  few  dollars  per  day."  The 
authorities  on  the  subject  were  elaborately 
discussed. 

In  California  a  full  dlscussiob  of  the  sub- 
ject was  had  in  Sherman  v.  Story,  30  CaL 
253,  89  Am.  Dea  93,  where  it  was  held  that 
the  enrolled  act  could  not  be  impeached  by 
the  Journals.  In  1879  a  new  Constitution 
was  adopted  in  that  state,  which  provided 
(article  4,  f  15)  that  on  the  final  passage  of 
all  bills  they  should  be  read  at  length  and 
the  vote  should  be  by  yeas  and  nays  on 
each  bill  separately,  and  should  be  entered 
on  the  Journals,  and  no  bill  should  become 
a  law  without  the  concurrence  of  a  majority 
of  the  members  elected  to  each  house.  Nev- 
ertheless, in  Yolo  Ck>unty>  v.  Ck)lgan,  132  Cal. 
265,  64  Pac.  403,  84  Am.  St  Rep.  41,  the 
court  held  that  the  validity  of  a  statute, 
which  had  been  duly  certified,  enrolled,  ap- 
proved, and  deposited  in  the  office  of  the  Sec- 
retary of  State,  could  not  be  impeached  by 
a  resort  to  the  Journals  of  the  Legislature; 
and  this  has  been  followed  in  later  cases. 

One  of  the  earlier  and  leading  cases  on 
the  subject  is  that  of  Pangl>om  v.  Young, 
32  N.  J.  Law,  29,  in  which  Chief  Justice  Beas- 
ley  filed  a  forcible  opiAion,  considering  the 
question  and  holding  that  the  enrolled  act, 
duly  signed  and  filed  in  the  office  of  the  Sec^ 
retary  of  State,  or  an  exemplification  of  it 
under  the  gpeat  seal,  yraa  conclusive  evi- 
dence of  its  existence  and  contents,  and  that 
the  minutes  of  the  two  houses,  although  kept 
under  the  requirements  of  the  Constitution, 
could  not  be  received  as  evidence  for  the 
purpose  of  showing  that  the  law  as  actual- 
ly voted  on  and  passed,  and  approved  by 
the  Governor,  was  variant  from  that  filed  in 
the  office  of  the  Secretary  of  State.  He  de- 
clared that  this  view  was  in  conformity  with 
the  decided  weight  of  American  authority. 
It  was  stated  that  the  Constitution  provid- 
ed that  "each  House  shall  keep  a  Journal 
of  Its  proceeding?,  and  from  time  to  time 
publish  the  same;  and  the  yeas  and  nays  of 
the  members  of  either  House  on  any  ques- 
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tlon  shall,  at  the  desire  of  one  fifth  of  those 
present,  be  entered  on  the  Joomal."  And 
that  another  clanse  directed,  with  regard  to 
the  form  of  enacting  bills,  "that  the  yeas 
and  naiys  of  the  members  voting  on  such  final 
passage  shall  be  ebtered  on  the  Jonmal." 
In  the  opinion  It  was  said:  "Can  any  one 
deny  that,  if  the  laws  of  the  state  are  to  be 
tested  by  a  comparison  with  these  journals, 
80  Imperfect,  so  ananthenticated,  that  the 
stability  of  all  written  law  will  be  shaken 
to  its  very  foundation?  Certainly  no  i)erson 
can  venture  to  say  that  many  of  our  statutes, 
perhaps  some  of  the  oldest  and  most  Im- 
portant, those  which  affect  large  classes  of 
persons,  or  on  which  great  Interests  depend, 
will  be  found  defective,  even  in  constitution- 
al particulars,  If  Judged  by  this  criterion." 
Referring  to  the  argument  that,  unless  the 
courts  were  permitted  to  examine  the  Jour- 
nals to  see  if  the  Legislature  was  following 
the  constitutional  provisions  In  regard  to  the 
manner  of  enacting  laws,  the  Legislature 
might,  at  wljl,  set  at  defiance  the  restraints 
of  the  organic  law,  the  Chief  Justice  said: 
"If  we  may  be  permitted,  for  the  purpose 
of  illustration,  to  suppose  the  Legislature  to 
design  the  enactment  of  a  law  in  violation 
of  the  principles  of  the  Constitution,  a  Judi- 
cial authority  to  Inspect  the  Journals  of  that 
body  would  Interpose  not  the  slightest  bar- 
rier against  such  transgression,  for  It  is  ob- 
vious that  there  could  not  be  the  least  dif- 
ficulty in  withholding  from  such  Journals 
every  fact  evincive  of  such  transgression.  A 
Journal  can  be  no  check  on  the  actions  of 
those  who  keep  it,  when  a  violation  of  a 
duty  is  intentional.  It  cannot,  therefore,  fall 
to  be  observed  how  Inadequate  to  the  correc- 
tion of  the  supposed  evil  is  the  proposed 
remedy/*  Again,  he  said:  "If  an  enrolled 
statute  of  this  state  does  not  carry  within 
Itself  conclusive  evidence  of  its  own  authen- 
ticity, it  would  seem  that  the  same  principle 
must  be  extended  to  the  statutes,  however 
authenticated,  of  other  states.  An  act,  there- 
fore, of  Virginia  or  California,  with  regard 
to  the  mode  of  enactment,  would  be  open 
to  trial  as  a  matter  in  pais.  And,  Indeed, 
the  doctrine.  If  carried  to  Its  legitimate  con- 
clusion, would  seem  to  abolish  altogether 
the  conclusiveness  even  of  international  au- 
thentications; for  if  the  great  seal  of  this 
state,  attesting  the  existence  bf  a  statute. 
Is  not  final.  It  Is  not  perceived  how  great  ef- 
ficacy is  to  be  given  to  the  seal  of  a  foreign 
government" 

In  Ex  parte  Wren,  63  Miss.  512,  532  (50 
Am.  Rep.  825),  Mr.  Justice  Campbell  said: 
"If  the  validity  of  every  act  published  as 
law  Is  to  be  tested  by  examining  Its  history, 
as  shown  by  the  Journals  of  the  two  Houses 
of  the  Legislature,  there  will  be  an  amount 
of  litigation,  diCQculty,  and  painful  uncer- 
tainty appalling  in  its  contemplation  and  mul- 
tiplying a  hundredfold  the  alleged  uncertain- 
ty of  the  law.  Every  suit  before  every  court 
where  the  viilidity  of  a  statu le  may  be  call- 


ed in  question  as  affecting  the  right  of  a 
litigant  will  be  In  the  nature  of  an  appeal 
or  writ  of  error  or  bill  of  review  for  errors 
apparent  on  the  face  of  the  legislative  rec- 
ords, and  the  Journals  must  be  explored  to 
determine  if  some  contradiction  does  not  ex- 
ist between  the  Journals  and  the  bill  signed 
by  the  pi^slding  officers  of  the  two.  Houses. 
What  is  the  law  is  to  be  declared  by  the 
court  It  must  inform  itself  as  best  It  can 
what  is  the  law.  If  it  may  go  beyond  the 
enrolled  and  signed  bill  and  try  its  validity 
by  the  record  contained  in  the  Journals,  it 
must  perform  this  task  as  often  as  called 
on,  and  every  court  must  do  it  A  Justice 
of  the  peace  must  do  it  for  he  has  as  much 
right  and  is  as  much  bound  to  preserve  the 
Constitution  and  declare  and  apply  the  law 
as  any  other  court,  and  we  will  have  the 
spectacle  of  examination  of  Journals  by  Jus- 
tices of  the  peace  and  statutes  declared  to 
be  not  law  as  the  result  of  their  Journalistic 
history;  and  the  circuit  and  chancery  courts 
will  be  constantlQ^  engaged  in  like  manner, 
and  this  court  will,  on  appeal,  have  often 
to  try  the  correctness  of  the  determination 
of  the  court  below  as  to  the  conclusion  to 
be  drawn  from  the  legislative  Journals  on 
the  inquiry  as  to  the  validity  of  statutes  thus 
tested." 

In  a  note  by  Mr.  A.  C  Freeman  to  the 
case  of  Carr  v.  Coke,  47  Am.  St  Rep.  801, 
815,  it  is  stated  that:  "The  current  of  the 
later  and  better  reasoned  authorities  is  un- 
hesitatingly in  favor  of  the  doctrine  that  a 
duly  enrolled  and  authenticated  statute  reg- 
ular on  its  face  is  conclusive  of  the  fact  that 
it  was  regularly  passed,  and  that  the  courts 
cannot  go  behind  It  and  entertain  evidence 
by  which  It  may  be  impeached.  Wherever 
the  question  is  one  of  first  impression,  this 
rule  is  generally  adopted,  while  in  some  oth- 
er states  the  courts  continue  to  follow  ear- 
lier precedent  and  adhere  to  the  contrary 
view." 

It  would  unduly  prolong  this  opinion  to 
take  up  the  constitutional  provisions  of  each 
state  and  the  rulings  made  under  them. 
Most  of  the  decisions  will  be  found  classi- 
fied in  a  note  to  Palatine  Insurance  Co.  v. 
Northern  Pacific  Railway  Co.,  9  Aul  &  Eng. 
Ann.  Cas.  582.  See,  also,  26  Am.  &  Eng. 
Enc.  Law,  556  et  seq.,  and  cases  cited.  In 
a  number  of  the  states  it  has  been  held  that 
the  legislative  Journals  can  be  considered. 
The  decisions  rendered  by  the  Supreme  Court 
of  Illinois,  beginning  with  that  in  Spangler 
V.  Jacoby,  14  111.  297,  58  Am.  Dec.  671,  are 
typical  of  this  class.  In  some  of  the  states 
particular  words  in  a  Constitution  have  been 
construed  one  way,  as  bearing  on  the  sub- 
ject now  in  hand,  while  substantially  the 
same  words  have  been  construed  in  a  dif- 
ferent way  in  other  Jurisdictions.  Thus,  the 
words,  "to  be  entered  on  the  Journal  of  each 
House,"  are  construed  as  mandatory  In  Flori- 
da (State  V.  Green,  36  Fla.  154, 18  South.  334). 
while  the  words,  "to  be  noted  on  the  Jou^ 
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nal,**  are  oonstmed  In  Tennessee  as  directory 
merely  (Home  Telegraph  Go.  ▼.  Mayor,  etc!, 
of  NashTiUe,  118  Tenn.  1,  101  8.  W.  770). 
In  North  Carolina  the  Oonstltntlon  provides 
(article  2,  f  14):  *'No  law  shall  be  passed  to 
raise  money  on  the  credit  of  the  state,  nn- 
less  the  bill  for  the  purpose  shall  have  been 
read  three  several  times  In  each  House  of  the 
General  Assembly,  and  passed  three  sever- 
al readings,  which  readings  shall  be  on  three 
different  days*  and  agreed  to  by  each  House 
respectively,  and  unless  the  yeas  and  nays  on 
the  second  and  third  readings  of  the  bill 
shall  have  been  entered  on  the  Journal." 
It  was  held,  In  Bank  v.  Commissioners, 
119  N.  C.  214,  25  S.  B.  966,  that  the 
validity  of  an  act  conld  be  impeached  by  ref- 
erence to  the  Journals.  But  compare  what 
was  said  in  CSarr  r.  Coke,  116  N.  C.  223,  22 
3.  B.  16,  28  Ii.  R.  A.  737,  47  Am.  St  Rep. 
801,  and  what  was  said  in  State  v.  Jones,  6 
Wash.  452,  34  Pac.  201,  23  L.  R.  A.  340,  un- 
der the  provisions  of  the  Constitution  of  that 
state.  It  would  be  fruitless  to  enter  into  an 
elaborate  discussion  of  the  peculiar  language 
employed  in  some  of  the  state  Constitutions 
and  the  rulings  made  in  regard  to  it  It 
may  be  stated,  generally,  that  unless  the 
Constitution,  in  effect,  establishes  a  standard 
by  which  the  courts  are  to  measure  the  va- 
lidity of  the  legislative  procedure,  they  will 
not  go  behind  the  enrolled  act,  duly  signed 
and  filed  in  the  proper  depository.  Some  of 
the  courts  treat  the  direction  or  mandate  of 
the  Constitution  as  to  the  methods  of  pro- 
cedure as  directed  to  the  Legislature;  some, 
under  the  special  language  of  a  particular 
provision,  as  furnishing  a  guide  for  the 
courts.  We  need  not  determine  what  would 
be  the  ruling  under  a  stringent  provision 
similar  to  that  contained  In  the  North  Car- 
olina Constitution,  as,  for  example,  the  con- 
stitutional statement  contained  in  section 
5775  of  our  Civil  Code  of  1896  that  no  bill 
or  resolution  appropriating  money  shall  b^ 
come  a  law  unless  upon  Its  passage  the  yeas 
and  nays,  In  each  House,  are  recorded. 

In  the  present  case  It  is  contended  that  the 
act  in  question  is  invalid,  because  the  jour- 
nal of  the  House  of  Representatives  does  not 
show  that  the  constitutional  provision  em- 
bodied in  Ciy.  Code,  |  5777,  was  complied 
with.  That  section  Is  as  follows:  "No  bill 
shall  become  a  law  unless  it  shall  receive  a 
majority  of  the  votes  of  all  the  members 
elected  to  each  House  of  the  General  Assem- 
bly, and  it  shall.  In  every  instance,  so  appear 
on  the  JoumaL'*  The  language  here  employ- 
ed Is  different  from  that  contained  in  sec- 
tion 5775.  The  section  now  involved  declares 
that  no  bill  shall  become  a  law  unless  It  re- 
ceives a  majority  of  the  votes  of  all  the 
members  elected  to  each  House,  but  does  not 
add  and  also  unless  it  shall  so  appear  on  the 
Journal,  but,  after  the  first  provision,  it  adds 
the  command  or  direction  that  it  shall  so  ap- 
pear. Therefore,  whatever  might  be  held  in 
regard  to  an  appropriation  act»  the  present 


law  clearly  comes  within  the  reasoning  aud 
authority  of  the  weight  of  Judicial  decisions 
above  discussed.  Neither  are  we  dealing 
with  what  may  be  the  requirements  as  to 
amendments  proposed  to  the  Constitution, 
which,  strictly  speaking,  are  not  acts  of  the 
Legislature  in  the  ordinary  acceptation  of 
those  words,  but  proposals  of  ameudments. 
There  has  been  no  ruling  in  this  state  di- 
rectly upon  the  question  of  declaring  an  act 
invalid  by  reference  to  the  Journals,  in  re* 
gard  to  the  steps  to  be  taken  in  Its  passage. 
There  are  some  expressions  employed  in  dif- 
ferent opinions  which  might  imply  that  the 
Journals  could  be  looked  to  for  that  purpose; 
but  they  were  not  direct  rulings.  Thus,  in 
Speer  v.  Mayor,  etc.,  of  Athens,  85  Ga.  49, 
11  S.  B.  802,  9  L.  R.  A.  402,  the  validity 
of  a  local  act  was  Involved;  It  being  con- 
tended that  no  notice  o£  its  Intended  intro- 
duction had  been  given  as  required  by  the 
Constitution.  Bxtrinsic  evidence  was  offer- 
ed to  show  that  the  ne^ssary  publication 
had  not  been  made.  This  court  held  that  the 
act  could  not  be  so  impeached,  and  that 
whether  proper  notice  had  been  given  for 
the  introduction  of  a  local  or  special  bill  was 
for  the  decision  of  the  Legislature.  It  was 
said  that  evidence  In  regard  thereto  ''outside 
of  the  Journals'*  could  not  be  received,  but 
the  case  did  not  Involve  the  question  wheth- 
er the  act  could  be  shown  to  be  invalid  by 
reference  to  the  Journals.  In  later  ruUugs 
the  language  In  regard  to  evidence  "outside 
of  the  Journals**  has  been  omitted.  White  v. 
Atlanta,  134  Ga.  — ,  68  S.  B.  103.  In  Lee 
▼.  Tucker,  180  Ga.  43,  49,  60  S.  B.  164,  166, 
the  question  arose  on  a  proceeding  to  re- 
move a  county  site,  where  there  was  an  elec- 
tion followed  by  an  act  of  the  Legislature. 
It  was  said:  "If,  in  Georgia,  the  courts  have 
any  such  power  to  pass  upon  such  a  question 
of  fact,  it  is  at  least  clear  from  the  rulings 
heretofore  cited  that  they  can  consider  no 
evidence  outside  of  the  Journals  of  the  two 
Houses  of  the  General  Assembly'* — thus  ex- 
pressing a  doubt  as  to  the  power  of  the 
courts  to  pass  upon  the  question  of  fact  at 
all.  In  Carswell  v.  Wright,  183  Ga.  714,  66 
S.  B.  905,  no  point  was  made  as  to  the  right 
to  consider  the  journals,  but  only  as  to  the 
construction  of  certain  entries  thereon.  In 
Georgia  Penitentiary  Co.  v.  Nelms,  65  Ga. 
499,  38  Am.  Rep.  793,  an  attack  was  made 
on  an  act  or  resolution  on  the  ground  that 
it  gave  a  donation  or  gratuity,  and  that  the 
Journals  did  not  show  that  it  passed  by  a 
two-thirds  vote,  and  that  the  yeas  and  nays 
were  recorded.  The  actual  ruling  was  that 
the  act  or  resolution  In  question  did  not  give 
a  donation  or  gratuity;  and  that,  whatever 
were  the  requlremeuts  of  the  Constitution 
on  that  subject,  they  had  no  application  to 
the  case  in  hand.  Without  citing  all  of  th€ 
cases  In  this  state  on  the  subject.  It  may  be 
said  that  in  none  of  them  has  it  been  direct- 
ly held  that  an  act  of  the  Legislature,  duly 
enrolled  and  signed,  approved  by  the  Got" 
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emor,  and  deposited  In  the  office  of  the  Sec- 
retary of  State,  could  be  shown  to  be  Inval- 
id by  reason  of  entries  or  lack  of  entries  on 
the  journals  touching  the  details  of  its  pas- 
sage, such  as  whether  It  was  duly  published, 
if  a  local  act,  or  was  read  on  three  separ- 
ate days  in  each  House,  or  what  was  the 
vote  on  its  passage. 

It  is  said  that  the  Constitution  provides 
for  keeping  of  Journals,  which  shall  be  de- 
posited with  the  Secretary  of  State  and  pub- 
lished, and  that  the  Legislature  has  provid- 
ed. In  Civ.  Code,  S  5210,  that  the  Journals  of 
each  branch  of  the  General  Assembly,  as 
published,  shall  be  recognized  Judicially  with- 
out proof;  and  the  inquiry  is*  made:  For 
what  purpose  can  they  ibe  used,  if  not  to 
show  noncompliance  by  the  Legislature  with 
the  constitutional  provisions  in  regard  to 
reading  and  passing  bills?  Certain  useful 
functions  of  the  Journals  and  their  publi- 
cation have  already  been  noted  as  suggested 
by  Judge  Story  an^  the  -Supreme  Court  of 
Kentucky.  In  addition  to  these,  other  uses 
might  be  suggested.  For  Instance,  it  might 
be  desirable  to  consult  them  to  ascertain  who 
were  the  presiding  officers  of  the  respective 
Houses;  or,  if  it  should  be  shown  that  a 
certain  event  happened  during  the  session  of 
the  Legislature  in  a  particular  year,  the  Jour- 
nals might  show  when  the  Legislature  was 
in  session  that  year.  A  possible  use  for  them 
might  arise  on  the  construction  of  an  act.  In 
Solomon  v.  Commissioners  of  Cartersvllle, 
41  6a.  157,  the  Journals  of  the  General  As- 
sembly were  consulted  to  ascertain  when  the 
Legislature  adjourned.  In  Gormley  v.  Tay- 
lor, 44  Ga.  76,  a  query  was  put  on  this  sub- 
ject Apparently,  however,  the  Journals  were 
consulted  as  to  certain  sessions  held  by  the 
General  Assembly.  The  court  said:  "When 
Important  and  almost  revolutionary  results 
must  flow  from  declaring  a  session  of  the 
Legislature  illegal,  the  courts  are  tbound  to 
require  a  most  palpable  and  direct  violation 
of  the  Constitution  before  they  interfere." 
See,  also,  McDanlel  v.  Strohecker,  19  Ga.  482, 
435;  Bibb  County  Loan  Association  v.  Rich- 
ards, 21  Ga.  592,  613-616:  Cutcher  v.  Craw- 
ford, 105  Ga.  180,  31  S.  E.  139.  While  the 
mere  consequence  of  declaring  a  plainly 
unconstitutional  act  to  be  so  cannot  affect 
the  adjudication,  yet,  if  the  far-reaching  con- 
sequences of  scrutinizing  the  conduct  of  the 
Legislature  In  respect  of  passing  acts  may 
legitimately  be  considered  by  the  courts  in 
determining  the  constitutional  purpose  on 
that  subject,  it  may  be  mentioned  that  there 
are  now  pending  before  this  court  four  cases 
*  in  which  attacks  have  been  made  upon  the 
validity  of  acts  of  the  Legislature  on  the 
ground  of  irregularity,  or  failure  to  strict- 
ly pursue  the  constitutional  provisions  in  re- 
gard to  their  passage.  The  case  now  under 
consideration  involves  the  entire  system  of 
county  and  district  schools  and  local  taxa- 


tion for  educational  purposes.  Another  act 
thus  attacked  Is  what  is  commonly  known 
em  the  ^'prohibition  law,"  prohibiting  the 
manufacture  or  sale  of  intoxicating  liquors 
in  this  state,  etc.  With  the  fall  of  this  act 
would  probably  go  the  taxation  on  substi- 
tutes for  ^IrituouB  or  malt  liquors.  Still 
another  of  the  cases  involves  the  method  of 
passing  an  act  increasing  the  salaries  of  cer- 
tain Judges  of  superior  courts  and  city  courts. 
Still  another  Involves  the  legislative  proceed- 
ings in  passing  an  act  requiring  headlights 
of  a  certain  character  on  locomotives.  These 
cases  alone  Involve  most  important  conse- 
quences. If  the  rule  sought  to  be  establish- 
ed should  be  laid  down,  by  which  the  courts 
would  scrutinize  the  legislative  Journals  for 
years  past  and  declare  Invalid  all  acts  in  re- 
gard to  which  such  Journals  do  not  show  com- 
pliance with  the  methods  prescribed  by  the 
Constitution,  it  is  difficult  to  see  how  far- 
reaching  the  results  might  be. 

There  were  some  other  points  mentioned  In 
the  petition,  but  not  referred  to  in  the  brldfs. 
Upon  a  careful  consideration,  we  are  of  opin- 
ion that  the  act  now  in  question-  should 
not  be  declared  invalid  for  the  reason  urged 
against  It 

For  the  reasons  stated,  we  are  of  opinion 
that  the  Judgment  complained  of  should  be 
affirmed. 

Judgment  affirmed.  All  the  Justices  con* 
cur. 

(134  0&.  758) 

WHITLEY  V.  STATE,  t 
(Snpreme  Court  of  Georgia.     July  18,  1910.) 

(8yllnhu9  hy  the  Court) 

1.  Intoxicating  Liquors  (|  17*)— Prohibi- 
tion—^Constitutionality. 

The  act  approved  August  6,  1907  (Acts 
1907,  p.  81),  entitied  "An  act  to  prohibit  the 
manufacture,  sale,  barter,  giving  away  to  in- 
duce trade,  or  keeping  or  furnishing  at  public 
places,  or  keeping  on  hand  at  places  of  business* 
of  any  alcoholic,  spirituous,  malt  or  intoxicating 
liquors,  or  intoxicating  bitters  or  other  drinks 
which,  if  drunk  to  excess,  will  produce  intoxi- 
cation ;  to  except  sales  of  alcohol  in  certain 
cases,  upon  certain  conditions;  to  provide  cer- 
tain rules  of  evidence  in  connection  with  the 
enforcement  thereof;  to  prescribe  penalties, 
and  for  other  purposes'*— is  not  unconstitution- 
al on  the  ground  that  it  is  in  conflict  with 
article  8,  |  1,  par.  1,  of  the  Constitution,  which 
declares  that  there  shall  be  a  thorough  system 
of  common  schools  for  the  education  of  children 
in  the  elementary  branches  of  an  EMglish  edu- 
cation only,  as  nearly  uniform  as  practicable, 
the  expenses  of  which  shall  be  provided  for  by 
taxation,  or  otherwise,"  or  that  it  is  in  con- 
flict with  article  8,  §  3,  par.  1,  of  the  Consti- 
tution, which  reads  as  follows:  "The  poll  tax, 
any  eaucational  fund  now  belonging  to  the  state 
(except  the  endowment  of,  and  debt  due,  to  the 
University  of  Georgia),  a  special  tax  on  shows 
and  exhibitions,  and  on  the  sale  of  spirituous 
and  malt  liquors,  which  the  General  Assembly 
is  hereby  authorized  to  assess,  and  the  proceeds 
of  any  commutation  tax  for  military  service, 
and  all   taxes   that  may  be  assessed  on  such 
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domestic  animals  as,  from  their  nature  and 
habits,  are  destractiye  to  other  property,  are 
hereby  set  apart  and  devoted  for  the  support  of 
common  schools.** 

[E>].  Note.~For  other  cases,  see  Intoxicating 
Liquors,  Gent  Dif.  {  21;    Dec  Dig.  |  17.*] 

2.  Intoxioatino  Lequobs  (8  17*)— Constitu- 
noirALTTT  OF  Acts— Inherent  Rights. 
The  act  of  1907  (Acts  1907,  p.  81)  is  not 
unconstitutional  on  the  ground  that  it  conflicts 
with  article  1,  |  5,  par.  2,  of  the  Constitution, 
which  provides  that  "the  enumeration  of  rights 
herein  contained  as  a  part  of  this  Constitution 
diall  not  be  construed  to  deny  to  the  people 
any  inherent  rights  which  they  may  have  hither- 
to enjoyed/' 

[Dd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  21;  Dec  Dig.  |  17.*] 

8.  Statutes  <§  107*)-— Subjects  and  Titles. 
Said   act   is   not   unconstitutional   on   the 

r^und  that  it  conflicts  with  article  3,  §  7,  par. 
of  the  Constitution,  which  provides  that  "no 
law  or  ordinance  shall  pass  which  refers  to 
more  than  one  subject-matter." 

[Eid.    Note.— For   other   cases,    see   Statutes, 
Dec  Dig.  §  107.*] 

4.  Statutes  (|  18*)— Enactment. 

A  plea  in  abatement  to  an  accusation  set 
up  that  said  act  was  unconstitutional  as  being 
In  violation  of  article  3,  {  7,  par.  14,  of  the  Con- 
stitution, which  provides  that  "no  bill  shall  be- 
come a  law  unless  it  shall  receive  a  majoritv 
of  the  votes  of  all  the  members  elected  to  each 
House  of  the  General  Assembly,  and  It  shall. 
in  every  instance,  so  appear  on  the  journal, 
and  of  article  3,  S  7,  par.  4,  which  provides 
that  "each  House  shall  keep  a  journal  of  its 
proceedings,  and  publish  it  immediately  after 
Its  adjournment,"  and  alleged  that  the  legisla- 
tive journals  showed  that  the  bill  was  introduc- 
ed in  the  Senate  and  passed  by  a  vote  of  a 
majority  of  the  members  thereof;  that  it  was 
transmitted  to  the  House,  where  several  mate- 
rial amendments  were  made  to  it,  and  as  amend-' 
ed  it  was  passed  by  a  vote  of  a  majority  of  the 
members  (the  numoer  of  votes  cast  in  each  of 
these  instances  being  stated);  that  it  was  then 
returned  to  the  Senate,  where  several  amend- 
ments were  proposed  and  rejected;  and  that 
the  entry  on  the  Senate  journal  in  regard  to 
the  final  action  of  that  body  concurring  in  tbe 
House  amendments  did  not  show  that  the  bill 
as  altered  by  the  House  or  the  alterations  there- 
in, received  the  votes  of  a  majority  of  all  the 
members  elected  to  the  Senate.  Held,  that  such 
plea  was  insufficient  in  law,  and  was  properly 
stricken. 

[Ed.    Note.~For   other   cases,   see    Statutes, 
Cent.  Dig.  {  17;   Dec.  Dig.  §  18.*] 

(Additional  Syllabue  ly  Editorial  Staif.) 

5.  Intoxicating  Liquors  (S  6*)— Police  Pow- 
KB— Prohibition  of  Sale  op  Intoxicants. 

Const,  art  4,  |  2,  par.  2  (Civ.  Code  1895, 
t  5798),  provides  that  the  exercise  of  tbe  staters 
police  power  shall  never  be  abridged.  Const 
art  3,  §  7,  par.  22  (Civ.  Code  1805,  S  5784), 
provides  that  the  General  Assembly  shall  have 
power  to  make  all  laws  consistent  with  its  Con- 
stitution and  not  repugnant  to  the  United 
States  Constitution,  which  they  shall  deem  nec- 
essary and  proper  for  the  welfare  of  the  state. 
Held,  that  the  Legislature  had  the  right  there* 
under  to  enact  Act  Aug.  6,  1907  (Acts  1907,  p. 
81),  prohibiting  the  manufacture,  sale,  giving 
away  to  induce  trade,  keeping  or  furnishing  at 
public  places,  or  keeping  on  hand  at  places  of 
business,  any  alcoholic,  spirituous,  malt,  or  in- 
toxicating liquors. 

[£)d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S  4;   Dec  Dig.  §  6.*] 


6.  Statutes  (§  227*)— <3on8TBUCTION— "May" 

— **AlJTHOBIZB." 

The  words  "authorize"  or  "may,"  as  used 
in  a  statute,  are  sometimes  construed  as  manda- 
tory in  effect,  though  permissive  in  form,  as 
where  a  statute  provides  for  the  doing  of  some 
act  required  by  justice  or  public  duty:  but, 
where  they  confer  or  recognize  a  discretionary 
power,  a  mandatory  construction  will  not  be 
given  to  them. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent  Dig.  §|  308,  309;    Dec.  Dig.  {  227.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4418-44^;  voL  8,  p.  7719;  vol.  1, 
pp.  646-648.] 

F.  P.  Whitley  was  convicted  of  keeping  in- 
toxicants at  his  place  of  business,  and  he 
brought  error.  On  certified  questions  from 
the  Court  of  Appeals.     Questions  answered. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  questions : 

(1)  The  defendant  was  tried  In  the  crimi- 
nal court  of  Atlanta  on  an  accusation  charg- 
ing that  he,  Ib  the  county  of  Fulton,  on  the 
26th  day  of  February,  1909,  did  keep  on  hand 
at  his  place  of  business  intozlGatlng  liquors. 
Was  the  accusation  good  as  against  a  demur- 
rer on  the  following  grounds : 

"That  the  Legislature  of  the  state  of  Geor- 
gia was  without  authority  to  enact  the  prohi- 
bition law  under  which  this  defendant  is 
Indicted  (to  wit,  the  act  approved  August  6, 
1907,  entitled,  'An  act  to  prohibit  the  manu- 
facture, sale,  barter,  giving  away  to  Induce 
trade,  or  keeping  or  furnishing  at  public  pla- 
ces, or  keeping  on  hand  at  places  of  business, 
of  any  alcoholic,  spirituous,  malt  or  Intoxi- 
cating liquoris,  or  Intoxicating  bitters  or  oth- 
er drinks  which,  if  drunk  to  excess,  will  pro- 
duce intoxication ;  to  except  sales  of  alcohol 
in  certain  cases,  upon  certain  conditions ;  to 
provide  certain  rules  of  evldeiice  In  connec- 
tion with  the  enforcement  thereof;  to  pre- 
scribe penalties,  and  for  other  purposes'). 
[Acts  1907,  p.  81.]  That  by  article  8,  §  1, 
par.  1,  of  Uie  Constitution  of  said  state,  it  is 
provided  that  'there  sliall  be  a  thorough  sys- 
tem of  common  schools  for  the  education  of 
children,*  and  by  article  8,  S  3,  par.  1,  of  said 
Constitution,  It  is  provided  that  'the  poll  tax, 
any  educational  fund  now  belonging  to  the 
state  (except  the  endowment  of,  and  debt  to, 
the  University  of  Georgia),  a  special  tax  on 
shows  and  exhibitions,  and  on  the  sale  of 
spirituous  and  malt  liquors,  which  the  Gen- 
eral Assembly  is  hereby  authorized  to  assess, 
and  the  proceeds  of  any  commutation  tax  for 
military  service,  and  all  taxes  that  may  be 
assessed  on  such  domestic  animals,  as  from 
their  nature  and  habits  are  destructive  to 
other  property,  are  hereby  set  apart  and  de- 
voted for  the  support  of  common  schools,* 
and  that  it  is  therefore  mandatory  upon  tbe 
General  Assembly  of  said  state  to  assess  a 
specific  tax  on  the  sale  of  spirituous  and 
malt  liquors  as  one  means  of  supporting  such 
schools;  and  said  prohibition  act  being  an 
act  to  prohibit  the  sale  of  said  liquors  In 


•For  other  cases  see  same  topic  and  lecUon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  Nu.  deriea  St  Rep'r  Indexes 
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said  stare,  aiid  by  coDsequence  an  act  to  de- 
stroy the  sabjeot-matter  on  which  said  man- 
datory coustitutloual  tax  Is  ordained  to  op- 
erate, is,  so  far  as  the  same  assumes  to  pro- 
hibit the  sale  of  such  liquors  in  said  state, 
no  law,  but  nuU  and  void  by  reason  of  a 
lack  of  constitutional  authority  in  said  Gen- 
eral Assembly  to  enact  the  same. 

"That  said  prohibition  act,  so  far  as  the 
same  assumes  to  prohibit  the  manufacture, 
sale,  barter,  giving  away,  keeping  and  fur^ 
nishlng  of  any  of  the  liquors  therein  speci- 
fied, in  said  state,  is  inconsistent  with  and  re- 
pugnant to  article  1,  S  5,  par.  2,  of  the  Con- 
stitution of  said  state,  which  provides  as  fol- 
lows, to  wit,  'the  enumeration  of  rights  here- 
in contained  as  a  part  of  this  Constitution 
shall  not  be  construed  to  deny  to  the  people 
any  inherent  rights  which  they  may  have 
hitherto  enjoyed,'  because  at  the  time  said 
Constitution  was  adopted  in  1877  the  people 
of  said  state  had  ever  theretofore  enjoyed,  as 
an  inherent  right,  the  right  to  make,  sell, 
barter,  give  away,  keep,  and  furnish  any 
such  liquors,  subject  only  to  sundry  statutory 
regulations  as  to  the  sale  of  such  liquors  in 
tlppling-houses,  and  the  Intent  and  -effect  of 
said  just-cited  clause  of  said  Constitution 
was  and  is  to  inhibit  the  General  Assembly 
of  said  state  from  denying  the  same;  the 
defendant  conceding  that  said  assembly  has 
the  right  to  regulate  said  rights  by  any  reg- 
ulation not  destructive  thereof  or  otherwise 
illegal. 

"That  the  act  referred  to  and  heretofore 
described  is  in  direct  jcontraventlon  of  para- 
graph 8,  I  7,  art  3,  of  the  Constitution  of 
the  state  of  Georgia,  which  said  paragraph  is 
to  be  found  in  section  6771  of  the  Code  of 
the  state  of  Georgia,  and  which  paragraph 
provides,  amongst  other  things,  as  follows: 
'No  law  or  ordinance  shall  pass  which  refers 
to  more  than  one  subject-matter* — because 
said  act  is  repugnant  to  the  constitutional 
provision  aforementioned,  for  the  reason  that 
the  same  in  terms  prohibits  both  the  sale  and 
manufacture  of  the  various  liquors  in  said 
act  mentioned.  That  sale  and  manufacture 
are  in  the  very  nature  of  things  two  separate 
and  distinct  subject-matters.  That,  because 
of  the  limitation  Imposed  upon  the  power  of 
the  General  Assembly  by  the  terms  of  the 
paragraph  aforementioned,  the  prohibition 
against  both  the  sale  and  manufacture  of 
such  liquors  could  not  lawfully  be  included 
within  the  terms  of  said  act.  That  the  two 
provisions  of  the  acts  aforementioned  are  so 
blended  one  with  the  other  as  that  they  con- 
stitute one  general  expression  of  the  legisla- 
tive scheme,  and  neither  can  be  disregarded 
without  destroying  the  evident  purpose  in- 
tended to  be  accomplished  by  the  passage  of 
the  legislation  in  question.  And  therefore 
that,  because  the  said  two  subject-matters 
are  thus  sought  to  be  included  within  the 
terms  of  said  act,  the  said  act  is  rendered 
thereby  unconstitutional,  null,  and  void  as  a 
whole/* 


(2)  To  the  accusation  referred  to  In  the 
preceding  question,  the  defendant  filed  a 
timely  plea  in  abatement  on  the  following 
ground,  namely:  "That  the  act  of  the  Leg- 
islature under  which  this  prosecution  is  being 
conducted  is  void  and  is  no  law  for  the  fol- 
lowing reasons,  to  wit:  Because  by  article 
3,  §  7,  par.  14,  of  the  Constitution  of  said 
state,  it  is  provided  that  'no  bill  shall  be- 
come a  law  unless  it  shall  receive  a  majority 
of  the  votes  of  all  the  members  elected  to 
each  House  of  the  General  Assembly,  and  it 
shall,  in  every  instance,  so  appear  on  the 
journal,'  and  article  3,  S  7,  par.  4,  of  said 
Constitution,  provides  that  'each  House  shall 
keep  a  journal  of  its  proceedings,  and  pub- 
lish it  immediately  after  its  adjournment,' 
and  it  does  not  appear  on  the  journal,  so 
kept  and  published,  of  either  House  of  said 
General  Assembly,  that  a  bill  Identical  with 
said  prohibition  act  received  a  majority  of 
the  votes  of  all  the  members  elected  to 
each  House  of  said  General  Assembly.  On 
June  26,  1907,  there  was  introduced  in  the 
Senate  of  said  state  a  certain  1)111  to  pro- 
hibit the  sale  in  said  state  of  any  drink, 
which,  if  drunk  to  excess,  will  produce  in- 
toxication, which  bill,  after  being  altered 
in  a  number  of  material  particulars,  was 
passed  by  said  Senate  on  July  13,  1907,  by 
a  vote  of  34  to  7;  the  total  number  of  mem- 
bers elected  to  said  Senate  being  44.  That 
this  bill  was  altered  by  the  House  of  Repre- 
sentatives of  said  state  In  a  number  of  ma- 
terial particulars,  and  as  so  altered  was  pass- 
ed by  said  House  on  July  30,  1907,  by  a 
vote  of  139  to  89;  the  total  number  of  mem- 
bers elected  to  said  House  being  183.  And 
that  it  does  not  appear  on  the  journal  of 
said  Senate  that  said  bill  so  altered  by  said 
House,  or  the  alterations  therein  made  by 
said  House,  received  the  votes  of  a  majority 
of  all  the  members  elected  to  said  Senate. 
While  it  appears  on  the  journal  that  said 
Senate  passed  one  bill  on  July  13,  1907,  by 
a  vote  of  34  to  7,  and  that  said  House  passed 
a  different  bill  on  July  80,  1907,  by  a  vote  of 
139  to  39,  it  does  not  appear  on  the  journals 
that  one  and  the  same  bUl,  identical  with 
said  prohibition  act,  received  the  votes  of  a 
majority  of  all  the  members  elected  to  each 
House  of  said  General  Assembly,  as  required 
by  said  Constitution  as  aforesaid,  and  there- 
fore said  prohibition  act  is  no  law,  but  null* 
nonexistent,  and  void.  This  defendant  at- 
taches  hereto,  as  a  part  hereof,  marked  'Ex- 
hibit A,'  the  text  of  the  bUl  originally  in- 
troduced in  the  Senate,  and  of  all  the  altera- 
tions made  therein,  the  text  of  the  bill  pass- 
ed by  the  Senate,  the  text  of  the  altera- 
tions made  In  the  bill  by  the  House,  and 
the  text  of  the  bill  passed  by  the  House,  with 
appropriate  reference  to  the  pages  of  the 
journals,  and  a  summary  of  the  points  of 
divergence  between  the  bills  by  the  Senate 
and  by  the  House." 

The  Exhibit  A,  referred  to,  is  as  follows: 
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^'On  Jxmt  26,  1907,  a  bill  was  intiodnced 
In  the  Senate  which  read  thus:  'A  bill  to 
be  entitled  an  act  to  prohibit  the  sale,  bar- 
ter, or  giving  away  to  induce  trade,  or  fur- 
nishing at  public  places,  of  any  alcoholic, 
spirituous,  malt  or  intoxicating  liquors,  or 
Intoxicating  bitters,  or  other  drinks,  which 
if  drunk  to  excess  will  produce  intoxication, 
and  for  other  purpoees.  Be  it  enacted  by  the 
General  Assembly  of  the  state  of  Georgia, 
and  it  is  hereby  enacted  by  authority  of 
the  same:  Section  1.  That,  from  and  after 
the  first  day  of  January  next  after  the  pas- 
sage of  this  act,  it  shall  not  be  lawful  for 
any  p^son,  within  the  limits  of  this  state, 
to  sell  or  barter  for  valuable  consideration, 
either  directly  or  Ipdirectly,  or  give  away 
to  induce  trade  at  any  place  of  business,  or 
furnish  at  any  other  public  places,  or  man- 
ufacture for  the  purpose  of  sale,  any  alco- 
holic, spirituous,  malt,  or  intoxicating  liq- 
uors, or  intoxicating  bitters,  and  any  per- 
son so  offending  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished  as  prescribed 
in  section  1039  of  the  Penal  Code  of  Georgia 
Sec.  2.  Be  it  further  enacted  that  nothing 
In  this  act  shall  be  so  construed  as  to  pre- 
vent the  manufacture,  sale,  and  use  of  do- 
mestic wines»  or  cider,  or  the  sale  of  wines 
for  sacramental  purposes:  Provided,  such 
wine  or  cider  shall  not  be  sold  In  barrooms 
by  retail,  or  in  places  to  be  drunk  on  the 
premises;  nor  shall  any  thing  herein  con- 
tained prevent  licensed  druggests  from  sell- 
ing or  furnishing  pure  alcohol  for  medical, 
art,  scientific,  and  mechanical  purposes.  Sec. 
8.  Be  it  further  enacted,  that  all  laws  and 
parts  of  laws  in  conflict  with  this  act  be, 
and  the  same  are  hereby  repealed.'  This  bill 
was  read  first  on  June  20,  1907.  Sen.  Journ. 
14.  Second  time  on  July  3,  1907.  S.  J.  104. 
And  third  time  on  July  13,  1907.  S.  J.  148. 
But  on  each  of  these  three  readings  it  was 
read  precisely  as  originally  introduced;  no 
changes  whatever  being  made  therein.  After 
the  third  reading,  it  was  altered  in  the 
following  particulars:  (1)  The  words  'or 
keep  on  hand  at  their  place  of  business'  were 
inserted  in  the  caption  between  the  word 
•place'  and  the  word  *of.'  S.  J.  150.  (2)  The 
words  'or  keep  on  hand  at  their  place  of 
business'  were  inserted  in  section  1,  between 
the  word  'sale'  and  the  word  'any.'  S.  J.  15. 
(8)  The  words,  'nor  shall  it  be  lawful  in  the 
limits  of  said  state  for  intoxicating  liquors 
to  be  sold  in  dispensaries,  and  the  sale  of 
intoxicating  liquors  in  said  state  shall  be 
prohibited  to  private  persons  and  to  the  state; 
its  officers  and  agents,'  were  added  to  sec- 
tion 1  at  the  end  thereof.  S.  J.  149.  (4)  Sec- 
tion 2  was  stricken  from  the  bill,  and  In  lieu 
thereof  a  new  section  2  was  Inserted,  as 
follows:  'Sec.  2.  Be  it  further  enacted,  that 
nothing  in  this  act  shall  be  so  construed 
as  to  prevent  licensed  druggists  from  selling 
or  furnishing  pure  alcohol  for  medicinal 
purposes  only,  provided  the  same  is  sold  or 


furnished  for  such  purpose,  upon  the  pros 
entation  of  a  written  prescription  from  a 
reputable  physician  actually  in  charge  of 
the  patient  for  whom  such  prescription  Is 
given.  Before  giving  out  any  prescriiHion  as 
contemplated  in  this  act  it  shall  be  the  duty 
of  such  physician  to  have  actually  examined 
any  and  all  persons  applying  for  same  and 
to  have  determined  from  such  examination 
that  the  same  is  necessary,  and  that  said 
wrlttdb  prescription  shall  certify  that  said 
examination  has  been  made,  and  that  any 
person  violating  this  section  shall  be  punish- 
ed as  prescribed  in  section  1039  of  the  Penal 
Ck>de  of  1895.'  S.  J.  150.  (5)  Section  3  was 
stricken  from  the  bill,  and  a  new  section  8 
inserted  in  lieu  thereof,  as  follows:  'Sec  8. 
Be  it  further  enacted,  that  nothing  in  this 
act  shall  prohibit  the  sale,  by  licensed  drug- 
gists, of  wood  or  denatured  alcohol  for  art, 
scientific  and  mechanical  purposes,  or  grain 
alcohol  for  bacteriologists,  who  are  actually 
engaged  in  that  class  of  work,  for  scientific 
purposes  only.'  S.  J.  150,  149.  (6)  A  section 
4  was  added  as  follows:'  'Sec.  4.  ^  Be  it 
further  enacted  by  the  authority  aforesaid, 
that  all  laws  and  parts  of  laws  (in  conflict 
with  this  act)  be^  and  the  same  are  hereby 
repealed.'    S.  J.  151. 

"As  thus  altered  the  bill  read:  'A  bill  to 
be  entitled  an  act  to  prohibit  the  sale,  barter, 
or  giving  away  to  induce  trade,  or  furnishing 
at  public  places,  or  keep  (ing)  on  hand  at 
their  places  of  business,  of  any  alcoholic, 
spirituous,  malt,  or  intoxicating  liquors,  or 
intoxicating  liquors  or  intoxicating  bitters,  or 
other  drinks,  which,  if  drunk  to  excess,  will 
produce  intoxication,  and  for  other  purposes. 
Be  it  enacted  by  the  General  Assembly  of  the 
state  of  Georgia,  and  It  is  hereby  enacted 
by  authority  of  the  same:  Section  1.  That, 
from  and  after  the  first  day  of  January  next 
after  the  passage  of  this  act,  it  shall  not  be 
lawful  for  any  person  within  the  limits  of 
this  state  to  sell  or  barter  for  valuable  con- 
sideration, either  directly  or  indirectly,  or 
give  away  to  induce  trade  at  any  place  of 
business,  or  furnish  at  any  other  public  pla- 
ces, or  manufacture  for  the  purpose  of  sale, 
or  keep  on  hand  at  their  places  of  business, 
any  alcoholic,  spirituous,  malt,  or  intoxicating 
liquors,  or  intoxicating  bitters,  or  other 
drinks  which  if  drunk  to  excess  will  produce 
intoxication,  and  any  person  so  offending 
shall  be  guilty  of  a  misdemeanor  and  shall 
be  punished  as  prescribed  in  section  1039  of 
the  Penal  Ckxie  of  Georgia.  Nor  shall  it  be 
lawful  in  the  limits  of  said  state  for  intoxi- 
cating liquors  to  be  sold  in  dispensaries,  and 
the  sale  of  intoxicating  liquors  in  said  state 
shall  be  prohibited  to  private  persons  and  to 
the  state,  its  officers  and  agents.  Sec.  2. 
Be  it  further  enacted,  that  nothing  In  this 
act  shall  be  so  construed  as  to  prevent  licens- 
ed druggists  from  selling  or  furnishing  pure 
alcohol  for  medicinal  purposes  only,  provided 
the  same  is  sold  or  furnished  for  such  pur- 
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pose,  upon  fbe  presentation  of  a  written  pre- 
6crlptlon  from  a  reputable  physician  actually 
in  charge  of  the  patient  for  whom  such  pre- 
scription iB  given.  Before  giving  out  any 
prescription  as  contemplated  in  this  act,  it 
shall  be  the  duty  of  such  physician  to  have 
actually  examined  any  and  all  persons  ap- 
plying for  same  and  to  have  determined  from 
such  examination  that  the  same  Is  necessary, 
and  that  said  written  prescription  shall  cer- 
tify that  said  examination  has  been  made, 
and  that  any  person  violating  this  section 
shall  be  punished  as  prescribed  In  section 
1039  of  the  Penal  Oode  of  1895.  Sec.  3.  Be 
it  further  enacted,  that  nothing  in  this  act 
shall  prohibit  the  sale,  by  licensed  druggists, 
of  wood  alcohol,  of  denatured  alcohol  for  art, 
scientific,  and  mechanical  purposes,  or  grain 
alcohol  for  bacteriologists,  who  are  actually 
engaged  in  that  class  of  work,  for  scientific 
purposes  only.  Sec*  4.  Be  it  further  en- 
acted by  the  authority  aforesaid,  that  all 
laws  and  parts  of  laws  (in  conflict  with  this 
act),  be,  and  the  same  are  hereby  repealed.' 
"As  above  altered,  the  bill  was  passed  by 
the  Senate  on  July  13,  1907,  by  a  vote  of 
34  to  7,  which  vote  appears  on  the  journal. 
S.  J.  148.  The  bill  was  then  read  in  the 
House  first  time  on  July  17,  1907.  H.  J. 
362.  Second  time  on  July  19,  1907.  H.  J. 
415,  And  third  time  on  July  30,  1907.  H. 
J.  563.  And  on  each  of  these  three  readings 
was  read  precisely  as  it  came  from  the  Sen- 
ate; no  changes  whatever  being  made  there- 
in. After  its  third  reading  it  was  altered  in 
the  following  particulars:  (1)  The  caption 
was  stricken  out,  and  the  following  inserted 
in  lieu  thereof :  *An  act  to  prohibit  the  manu- 
facture, sale,  barter,  giving  away  to  Induce 
trade,  or  keeping  or  furnishing  at  public 
places,  or  keeping  on  hand  at  places  of  busi- 
ness, of  any  alcoholic,  spirituous,  malt,  or  in- 
toxicating bitters,  or  other  drinks,  which  If 
drunk  to  excess,  will  produce  intoxication; 
to  except  sales  of  alcohol  In  certain  cases 
upon  certain  conditions,  and  to  provide  cer- 
tain rules  of  evidence  in  connection  with 
the  enforcement  hereof;  to  prescribe  penal- 
tie8»  and  for  other  purposes.'  H.  J.  567,  568. 
(2)  The  words  'keep  or'  were  inserted  In  sec- 
tion 1,  between  the  word  *or'  and  the  word 
'furnish.'  H.  J.  568.  (3)  The  words  'for  the 
purpose  of  sale,'  after  the  word  'manufac- 
ture,' in  section  1,  were  stricken  out  H.  J. 
568»  569.  (4)  The  words,  'provided,  that  li- 
censed druggists  may  sell  and  furnish  pure 
alcohol,  for  medical  purposes  only,  upon  writ- 
ten prescription  of  a  regular  practicing  physi- 
cian of  this  state.  In  the  manner  herein  pre- 
scribed, to  wit :  Before  any  physician  shall  is- 
sue any  such  prescription,  he  shall  make  an 
actual  examination  of  the  person  for  whom 
the  prescription  Is  granted.  The  prescrip- 
tion shall  be .  GTubstantlally  In  the  following 

form:   Georgia county.    I,  ,  a 

regular  practicing  physician  under  the  laws 
of  said  state,  do  hereby  prescribe  for  the  use 
of  a  patient  in  my  charge,  whom  I 


have  i)er80nally  examined,   ••••••   of  pure 

alcohol,  and  do  certify  in  my  opinion  that  the 
same  is  necessary  in  the  alleviation  or  cure 
of  illness  from  which  said  patient  is  suffer- 
ing. This  (date).  (Signed  by  the  physician.) 
No  prescription  shall  be  filed  [filled]  hereun- 
der except  under  the  date  upon  which  it  is 
dated  and  issued,  or  upon  th^  following  day. 
Within  ten  days  after  the  same  is  filled  by 
the  druggist  he  shall  file  said  prescription  for 
record  with  the  ordinary  of  the  county  in 
which  filled,  who  shall  cause  the  same  to  be 
recorded  in  his  office,  and  a  certified  copy  of 
the  same,  or  the  original  prescription,  show- 
ing it  has  been  recorded,  shall  be  primary  evi- 
dence in  any  court  in  this  state.  The  record 
containing  such  prescription,  showing  it  has 
been  recorded,  shall  be  open  to  public  inspec- 
tion. A  recording  fee  of  five  cents  for  each 
prescription  so  recorded  shall  be  paid  by  such 
druggists  to  the  ordinary.  Upon  any  prose- 
cution under  this  act  the  burden  of  proving 
the  defense  that  the  sale  was  pure  alcohol 
under  prescription  as  herein  provided  f(^, 
shall  be  upon  the  defendant  Provided,  fur- 
ther, ho  druggist  who  is  also  a  practicing 
physician  shall  fill  his  own  prescriptions  here- 
under, nor  shall  they  be  filled  at  any  drug 
store  in  which  said  physician  is  financially 
interested,  and  no  prescription  shall  be  re- 
filled; nor  shall  more  than  one  pint  be  fur- 
nished on  any  one  prescription.  The  delivery 
of  the  alcohol  under  such  prescription  shall 
be  made  only  directly  to  the  person  for 
whom  such  prescription  Is  issued,  or  to  the 
physician,  or  in  case  of  a  minor,  to  his  parent 
or  guardian  for  him,  or,  in  case  of  a  mar- 
ried woman,  to  her  husband  for  her.  Pro- 
vided, that  nothing  in  this  act  shall  be  so 
construed  as  to  prevent  wholesale  druggists 
from  selling  or  furnishing  alcohol  in  whole- 
sale quantities  to  regular  licensed  retail  drug- 
gists or  public  charity  hospitals  or  to  medi- 
cal pharmaceutical  collegea.  Be  it  further 
provided,  that  all  wholesale  druggists  shall 
be  required  to  keep  a  complete  record  of  all 
their  sales  of  alcohol,  which  record  shall  at 
all  times  be  open  for  inspection  to  the  regu- 
lar authorities  of  such  counties  or  cities  in 
which  such  wholesale  stores  are  located* — 
were  added  to  section  1  at  the  end  thereof. 
H.  J.  566,  567.  (5)  Section  2  was  stricken 
out,  and  a  new  section  2  was  inserted  in  lieu 
thereof,  as  follows:  'Sec.  2.  Be  it  further 
enacted  by  the  same  authority,  that  any  per- 
son, firm  or  corporation  who  shall  violate 
this  act  in  any  respect  shall  be  guilty  of  a 
qiisdemeanor ;  any  physician  who  shall  issue 
a  prescription  hereunder  containing  any  false 
statements,  shall  be  guilty  of  a  misdemeanor ; 
any  druggist  who  shall  fill  any  prescription 
for  alcohol  In  anywise  other  than  herein  al- 
lowed, or  shall  fall  to  file  a  prescription  filled 
by  him  hereunder  with  the  ordinary  within 
the  time  prescribed,  shall  be  guilty  of  a  mis- 
demeanor; any  person  who  shall  obtain  al- 
cohol fo'r  another  in  accordance  with  the 
terms  hereof,  and  who  shall  convert  the  same 
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to  any  other  use,  shall  be  guilty  of  a  misde- 
meanor.' H.  J.  568.  (6)  In  addition  to  the 
foregoing  alterations,  it  appears  by  the  Jour^ 
nals  that  the  House  further  altered  the  bill 
passed  by  the  Senate  by  what  is  known  on 
the  Journals  as  'House  Amendment  No.  18.' 
The  text  of  this  particular  alteration  does  not 
appear  on  the  journals;  but  it  does  appear 
that  it  was  at  least  four  lines  in  length  and 
contained  the  word  'five'  In  the  second  line 
and  also  the  word  'five'  In  the  fourth  line.  S. 
J.  323. 

"As  altered  by  the  House  (otherwise  than 
by  House  Amendment  No.  1^,  the  bill  then 
read  thus  (the  alterations  made  by  the 
House  being  Indicated  by  underscoring):  *A 
bill  to  be  entitled  an  act  to  prohibit  the  maip- 
ufacture  sale,  barter,  giving  away  to  induce 
trade,  or  keeping  or  furnishing  at  public 
places,  or  keeping  op  hand  at  places  of  busi- 
ness, of  any  alcoholic,  spirituous,  malt,  or 
intoxicating  liquors,  or  Intoxicating  bitters, 
or  other  drinks,  which,  if  drunk  to  excess, 
will  produce  Intoxication;  to  except  Bales  of 
alcohol  in  certain  cases,  upon  certain  condi- 
tions; to  provide  certain  rules  of  evidence 
in  connection  with  the  enforcement  hereof; 
to  prescril)e  penalties,  and  for  other  purpos- 
es. Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Georgia,  and  it  is 
hereby  enacted  by  authority  of  the  same, 
that,  from  and  after  the  first  day  of  January 
next  after  the  passage  of  this  act,  it  shall 
not  be  lawful  for  any  person,  within  the  lim- 
its of  this  state,  to  sell  or  barter  for  valuable 
consideration,  either  directly  or  indirectly  or 
keep  or  furnish  at  any  other  public  places,  or 
manufacture,  or  keep  on  hand  at  their  place 
of  business  any  alcoholic,  spirituous,  malt,  or 
intoxicating  liquors  or  intoxicating  bitters, 
or  other  drinks,  which,  if  drunk  to  excess, 
will  produce  intoxication,  and  any  person  so 
oflPending  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  punished  as  prescribed  in  sec- 
tion 1039  of  the  Penal  Gode  of  Georgia.  Nor 
shall  it  be  lawful  in  the  limits  of  said  state 
for  intoxicating  liquors  to  be  sold  In  dispen- 
saries, and  the  sale  of  Intoxicating  liquors 
in  said  state  shall  be  prohibited  to  private 
persons  and  to  the  state,  its  officers  and 
agents.  Provided,  that  licensed  druggists 
may  sell  and  furnish  pure  alcohol  for  med- 
ical purposes  only,  upon  written  prescription 
of  a  regular  practicing  physician  of  this 
state,  in  the  manner  herein  prescribed,  to 
wit:  Before  any  physician  shall  issue  any 
such  prescription  he  shall  make  an  actual 
examination  of  the  person  for  whom  the  pre- 
siTiption  is  granted.  The  prescription  shall 
be  substantially  in  the  following  form:  Geor- 
gia,   county.  I, ,  a  regular  prac- 
ticing physician  under  the  laws  of  said  state, 

do  hereby  prescribe  for  the  use  of ,  a 

patient  in  my  charge  whom  I  have  person- 
ally examined, of  pure  alcohol,  and  do 

certify  in  my  opinion  that  the  same  is  nec- 
essary in  the  alleviation  or  cure  of  illness 
from  which  sold  patient  is  suffering.     This 
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(date),  (Signed  by  the  physician.)  No  pre- 
scription shall  be  filled  hereunder  es^cept  up- 
on the  day  upon  which  it  is  dated  and  issued, 
or  upon  the  following  day.  Within  ten  days 
after  the  same  is  filled  by  the  druggist  he 
shall  file  said  prescription  for  record  with 
the  ordinary  of  the  county  in  which  filled, 
who  shaU  cause  the  same  to  be  recorded  in 
his  office,  and  a  certified  copy  of  the  same 
or  the  original  prescription  showing  it  has 
been  recorded  shall  be  primary  evidence  in 
any  court  in  this  state.  The  record  contain- 
ing such  prescription  shall  be  open  to  public 
inspection.  A  recording  fee  of  five  cents  for 
each  prescription  so  recorded  shall  be  paid 
by  such  druggist  to  the  ordinary.  Upon  any 
prosecution  under  this  act  the  burden  of 
proving  the  defense  that  the  sale  uyas  of 
pure  alcohol,  under  prescription  as  herein 
provided  for,  shall  be  upon  the  defendant. 
Provided  further,  no  druggist  who  is  a  prac- 
ticing physician  shall  fill  his  own  prescrip- 
tion hereunder,  nor  shall  they  be  filled  by 
any  drug  store  in  which  said  physician  is 
financially  interested,  and  no  prescription 
shall  be  refilled;  nor  shall  more  tha/n  one 
innt  be  furnished  on  any  one  prescription. 
The  delivery  of  the  alcohol  under  such  pre- 
scription shall  be  made  only  directly  to  the 
person  for  whom  such  prescription  is  issued, 
or  to  the  physician,  or,  in  case  of  a  minor, 
to  his  parent  or  guardian  for  him,  or,  in 
case  of  a  married  woman,  to  her  husband  for 
her.  Provided  further,  that  nothing  in  this 
act  shall  be  so  construed  as  to  prevent 
wholesale  druggists  from  selling  or  furnish- 
ing alcohol  in  wholesale  quantities  to  regular 
licensed  retail  druggists,  or  to  public  or  char- 
ity fiospitals,  or  to  medical  or  phdrmaceutical 
colleges.  Be  it  further  provided,  that  all 
wJiolesale  druggists  shall  be  required  to  keep 
a  complete  record  of  all  their  sales  of  alco- 
Jhol,  which  record  shall  at  all  times  be  open 
for  inspection  to  the  regular  authorities  of 
such  counties  or  cities  in  which  such  wJiole- 
sale stores  are  located.  Sec.  2.  Be  it  fur- 
ther enacted  by  the  same  authority,  that  any 
person,  firm  or  corporation  who  shaU  violate 
this  act  in  any  respect  shall  be  guilty  of  a 
misdemeanor;  any  physician  who  sliall  issue 
a  prescription  hereunder  containing  any  false, 
statement  shall  be  guilty  of  a  misdemeanor; 
any  druggist  who  shall  fill  any  prescription 
for  alcohol  in  anyuHse  other  than  herein  al- 
lowed, or  who  shall  fail  to  file  a  prescription 
filled  by  him  hereunder  with  tlie  ordinary 
within  the  time  prescribed,  shall  be  guilty  of 
a  misdemeanor;  any  person  who  shall  obtain 
alcohol  for  another  in  accordance  unth  the 
terms  hereof  and  who  shall  convert  the  same 
to  any  other  use  shall  be  guilty  of  a  misde^ 
meaner.  Sec.  8.  Be  it  further  enacted  by 
the  authority  aforesaid,  that  nothing  in  this 
act  shall  prohibit  the  sale  by  licensed  drug- 
gists of  wood  or  denatured  alcohol  for  art, 
scientific,  or  mechanical  purposes^  or  grain 
alcohol  for  baoterlologists,  who  are  actually 
engaged  in  that  class  of  work,  for  scientific 
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purposes  only.  Sec.  4.  Be  It  further  enact- 
ed by  the  authority^  aforesaid,  that  all  laws 
and  parts  of  laws  In  conflict  with  this  act 
be  and  the  aame  are  hereby  repealed.' 

"On  July  30,  1907,  the  bill,  as  altered  as 
above  stated  by  the  House,  was  passed  by 
the  House,  by  a  vote  of  139  to  39,  which 
vote  appears  on  the  Journal.  H.  J.  592.  The 
differences  between  the  two  bills  are:  (1) 
The  Senate  bUl  made  penal  'manufacture 
for  the  purpose  of  sale,'  leaving  Innocent  and 
lawful  the  manufacture  of  any  form  of  in- 
toxicant for  medical,  social,  domestic,  or  any- 
other  use  not  involving  the  element  of  gain. 
The  House  bill  made  It  peual  to  'manufac- 
ture' for  any  purpose  whatever.  (2)  The 
Senate  bill  left  it  open  to  manufacture  for 
export  out  of  the  state,  so  that  fruit  and 
grain  could  have  been  sold  to  our  brewers 
and  distillers  who  could  have  operated  their 
plants  for  export  purposes.  This  House  bill 
annihilated  this.  (3>The  Senate  bill,  while 
making  it  penal  to  'furnish  at  any  public 
place,'  did  not  make  it  penal  to  'keep'  at 
such  place.  The  House  bill  made  it  a  sub- 
stantive offense  to  'keep'  at  any  'public  place.* 
Under  the  former  it  would  have  been  law- 
ful to  store  liquor  on  hand  In  any  public 
warehouse;  under  the  latter  such  retention 
was  made  a  crime.  (4)  The  Senate  bill'  al- 
lowed the  sale  of  pure  alcohol  for  medical 
use,  annexing  but  one  condition,  namely,  on 
written  prescription  by  a  reputable  physician 
after  examination  of  the  patient  This  done, 
any  quantity  necessary,  in  the  Judgment  of 
the  physician,  could  be  furnished,  any  licens- 
ed druggist  could  fill  the  prescription,  any 
I)er8on  whomsoever  could  convey  the  medi- 
cament to  tHe  sufferer,  and  it  was  not  requir- 
ed that  the  name  ~of  the  sick  person,  the 
name  of  his  or  her  physician,  the  name  of 
his  or  her  apothecary,  and  all  the  details  of 
his  or  her  prescription  should  be  spread  up- 
on the  public  records.  The  House  bill  made 
the  law  do  the  prescribing,  and  not  the  at- 
tending physician.  Not  more  than  one  pint 
could  be  furnished  on  any  one  prescription. 
If  the  vicinage  had  but  one  drug  store,  and 
the  attending  physician  was  owner  of  it,  or 
financially  interested  in  that,  then  the  pre- 
scription could  not  be  filled  at  home  but 
must  be  sent  abroad.  When  the  prescription 
was  filled,  the  medicament  could  not  be  de- 
livered to  any  one  indifferently  for  trans- 
mission to  the  sufferer.  A  husband  might  re- 
ceive it  for  his  wife,  or  a  parent  or  guardian 
for  a  minor,  but  in  all  other  cases  'the  de- 
livery of  the  alcohol  under  such  prescription 
shall  be  made  only  directly  to  the  person 
for  whom  such  prescription  Is  issued,  or  to 
the  physician.*  A  son  could  not  receive  it 
for  his  father,  or  a  wife  for  her  husband, 
or  a  parent  for  his  adult  child.  In  short, 
save  as  to  married  women  and  minors  the 
druggist  or  the  doctor  must  convey  it  to  the 
sick  person,  or  else  the  sick  person  himself 
or  herself  must  go  for  It  or  do  without 
When  the  prescription  had  been  filled,  all 


f  the  details  thereof  were  to  be  entered  on 
the  public  record  'open  to  public  inspection.* 
(5)  The  House  bill  created  14  new  offenses 
not  known  to  the  Senate  bill;  the  same  be- 
ing as  follows:  To  manufacture  for  any 
purpose  other  than  for  sale;  to  keep  at  any 
public  place;  to  fill  any  prescription  except 
upon  the  day  of  its  issual  [issuance]  or  the 
following  da*j;;  to  fail  to  file  the  prescrip- 
tion with  the  ordinary;  for  the  ordinary  to 
fail  to  record  the  same;  for  the  druggist  to 
fail  to  pay  the  ordinary  his  recording  fee; 
for  the  physician.  If  also  a  druggist,  to  fill 
his  own  prescription;  to  fill  the  prescription 
at  any  drug  store  in  which  the  prescribing 
physician  is  financially  interested;  to  refill 
any  prescription;  to  furnish  more  than  one 
pint  on  any  one  prescription;  to  deliver  the 
medicament  to  any  one  but  the  sick  person 
or  the  physician,  tiie  cas^  of  married  women 
and  minors  only  excepted;  for  wholesale 
druggists  to  sell  alcohol  to  any  hospital  or 
private  sanitariums;  or  to  fall  to  keep  a 
complete  record  of  their  sales;  or  to  fail  to 
keep  such  record  open  at  all  times  to  the  in- 
spection of  the  local  authorities.  (6)  The 
Senate  bill  made  an  alleged  illegal  sale  of 
al<K>hol  triable  as  in  other  criminal  cases; 
the  House  bill  made  it  incumbent  upon  de- 
fendant to  prove  his  innocence.  As  thus  al- 
tered, the  bill  was  taken  up  in  the  Senate 
on  August  1,  1907,  for  a  consideration  of  the 
same,  and  on  x>ages  317-323  of  the  Journal 
will  be  found  all  the  proceedings  had  In  the 
Senate  thereon;  and  it  does  not  appear  that 
the  bill,  as  altered  by  the  House,  or  the  al- 
terations therein  made  by  the  House,  receiv- 
ed the  votes  of  a  majority*  of  all  the  mem- 
bers elected  to  the  Senate." 

Was  the  plea  in  abatement  properly  strick- 
en on  the  ground  that  It  was  insufficient  in 
law? 

Salem  Dutcher,  W.  K.  Miller,  Spencer  R. 
Atkinson,  and  Anderson,  Felder,  Rountree  & 
Wilson,  for  plaintiff  in  error.  C.  D.  Hill, 
Sol.  Gen.,  D.  E.  Johnston,  and  Lowry  Ar- 
nold«  for  the  State. 

LUMPKIN,  J.  1.  Article  8,  S  1,  par.  1,  of 
the  Constitution  (Civ.  Code,  f  5906),  declares: 
"There  shall  be  a  thorough  system  of  com- 
mon schools  for  the  education  of  children  in 
the  elementary  branches  of  an  English  edu- 
cation only,  as  nearly  uniform  as  practicable, 
the  expenses  of  which  shall  be  provided  for 
by  taxation,  or  otherwise.'*  Section  3,  par. 
1,  of  the  same  article  (Civ.  Code,  §  5908), 
reads  as  follows:  "The  poll  tax,  any  edu- 
cational fund  now  belonging  to  the  state  (ex- 
c^t  the  endowment  of,  and  debt  due  to, 
the  University  of  G^eorgia),  a  special  tax  on 
shows  and  exhibitions^  and  on  sales  of  spir- 
ituous and  malt  liquors,  which  the  General 
Assembly  is  hereby  authorized  to  assess,  and 
the  proceeds  of  any  commutation  tax  for  mili- 
tary service,  and  all  taxes  that  may  be  assess- 
ed on  such  domestic  animals  as,  from  tbelr 
nature  and  habits,  are  destructive  to  otiier 
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property,  are  hereby  set  apart  and  devoted 
for  the  support  of  the  common  schools.'*  It 
was  contended  that  it  was  mandatary  upon 
the  Legislature  to  assess  a  specific  tax  on 
the  sale  of  spirituous  and  malt  liquors  as 
one  means  of  sui^ortlng  such  schools,  and 
that  this  excluded  the  power  of  the  Legis- 
lature to  prohibit  the  sale  of  such  liquors. 
If  the  two  paragraphs  of  the  Constitution 
quoted  be  fairly  considered,  they  do  not  sus- 
tain the  position.  While  that  first  cited  de- 
clares that  there  shall  be  a  thorough  system 
of  common  schools  for  the  education  of  chil- 
dren in  the  elementary  branches  of  an  Eng^ 
lish  education,  it  states  that  the  expenses 
shall  be  provided  for  "by  taxation,  or  other- 
wise.*' The  second  of  the  sections  declares, 
in  effect,  that  any  revenue  derived  from  cer- 
tain sources  shall  be  set  apart  and  devoted 
to  the  support  of  the  common  schools.  It 
does  not  say  that  the  Legislature  shall  im- 
pose a  tax  on  the  sale  of  spirituous  and  malt 
liquors,  but  that  it  is  authorized  to  do  so. 
Several  other  items  besides  this  tax  are  men- 
tioned in  the  section. .  But  It  may  well  be 
doubted  whether  it  was  the  Intention  of  the 
Constitution  to  make  a  mandatory  provision 
as  to  them,  bo  that  the  Legislature  must  pro- 
vide a  commutation  tax  tq  lieu  of  military 
service,  or  must  assess  a  tax  on  certain  ani- 
mals, for  instance.  In  article  7,  I  18,  par. 
1  (Civ.  Code,  9  5900),  the  proceeds  of  the  sale 
of  the  Western  &  Atlantic  Railroad,  "when- 
ever the  General  Assembly  may  authorize 
the  sale,"  are  devoted  to  the  payment  of  the 
bonded  Indebtedness  of  the  state.  But  no- 
body would  contend  for  a  moment  that  the 
Constitution  intended  to  reqnire  the  Western 
St  Atlantic  Railroad'  to  be  sold.  Undoubted- 
ly permissive  words,  such  as  "authorize,*'  or 
''may",  are  sometimes  construed  as  manda- 
tory in  effect,  though  permissive  in  form,  as 
for  Instance  where  a  statute  provides  for  the 
doing  of  some  act  which  is  required  by  Jus- 
tice, or  public  duty.  But  where  the  lan- 
guage employed,  together  with  its  context, 
shows  that  the  constitutional  or  statutory 
provision  under  consideration  conferred  or 
recognized  a  discretionary  power,  a  man- 
datory construction  will  not  be  given  to  it 
In  the-  present  case,  if  a  tax  were  assessed 
on  the  sale  of  spirituous  and  malt  liquors, 
there  would  be  no  discretion  on  the  part  of 
the  Legislature  as  to  what  should  be  done 
with  the  proceeds.  They  would  be  devoted 
to  the  support  of  the  common  schools.  But 
construing  this  provision  in  the  light  of  its 
context,  and  of  other  provisions  of  the  same 
instrument,  it  does  not  command  the  Legis- 
lature to  tax  the  sale  of  spirituous  and  malt 
liquors,  and  impliedly  deny  to  them  the 
power  to  prohibit  such  sale.  In  paragraph 
22,  8  7,  art.  3,  of  the  Constitution  (Civ.  Code, 
t  5784),  it  is  declared  that  "the  General  As- 
sembly shall  have  power  to  make  all  laws 
and  ordinances  consistent  with  its  Consti- 
tution, and  not  repugnant  to  the  Constitu- 
tion of  the  United  States,  which  they  shall 


deehi  necessary  and  proper  for  the  w^are 
of  the  state."  The  police  power  is  recog- 
nized in  this  and  in  other  sections  of  the 
Constitution,  notably  in  paragraph  2,  |  2, 
art  4  (Civ.  Code,  f  57d8),  where,  among  other 
things,  it  is  declared  that  "the  exercise  of 
the  police  power  of  the  statie  shall  never  be 
abridged,  nor  so  construed  as  to  permit  cor- 
porations to  conduct  their  business  in  such 
a  manner  as  to  infringe  the  equal  rights  of. 
individuals,  or  the  general  well-being  of  the 
state."  The  sale  of  spirituous  and  malt  liq- 
uors has  from  early  times  been  considered 
aa  falling  peculiarly  within  the  cognizance 
of  the  police  power  of  the  state. 

In  Perdue  v.  Ellis,  18  Ga.  586,  it  was  said 
that  "the  General  Assembly  have  the  right, 
should  the  general  public  good  require  it, 
and  public  opinion  demand  it,  to  pass  a  law 
to  restrict  or  even  suppress  the  internal  traf- 
fic in  spirits."  In  Howell  v.  State^  71  Ga. 
224,  228,  51  Am.  Rep.  259,  Hall,  J.,  said: 
"Undoubtedly  the  Legislature  had  the  power 
to  make  this  InhlMtion  general,  and,  having 
this  power,  it  would  seem  that  they  might 
confine  it  to  certain  special  localities.*'  In 
Menken  y.  City  of  Atlanta,  78  Ga.  668,  672, 
2  S.  E.  559,  562,  the  local  option  legisla- 
tion then  in  force,  by  which  the  sale  of  liq- 
uors could  be  prohibited  in  conntles  by  pop- 
ular vote,  was  held  to  be  constitutional  as 
a  valid  exercise  of  the  police  power.  Chief 
Justi;:e  Bleckley  said:  "If  it  has  not  been 
heretofore  sufiQciently  decided,  we  decide  now 
that  the  local  option  legislation  of  this  state 
is  constitutiona]  as  a  valid  exercise  ot  the 
police  power.  Historically  considered,  there 
is  no  subject  more  completely  amenable  to 
this  power  than  the  sale  of  intoxicating  liq- 
uors." This  decision  was  rendered  after 
the  adoption  of  the  present  Constitution.  In 
Ison  V.  Mayor  and  Council  of  Grifiln,  98  Ga. 
623,  26  8.  E.  611,  it  was  said  that  a  llc«ise 
to  sell  spirituous  liquors  was  neither  a  con- 
tract nor  a  property  right  In  the  licensee^ 
but  a  mere  permit  to  do  what  would  other- 
wise be  an  offense  against  the  general  law, 
and  when  granted  by  a  municipal  corpora- 
tion it  was  subject  at  all  times  to  the  police 
power  of  that  corporation;  and  that,  in  the 
absence  of  any  restriction  upon  its  authority, 
the  mnnidpality  could  revoke  such  license. 
In  Plumb  V.  Christie,  103  Ga.  686^  694,  80 
S.  E.  759,  762  (42  L.  R.  A.  181),  Mr.  Jus- 
tice Lewis  said:  *'No  principle  is  more  uni- 
versally recognized  iby  the  courts  than  the 
right  of  a  state,  under  general  police  powers 
reserved  and  grranted  to  its  Legislature,  to 
control  the  traffic  in  any  commodity  the  use 
of  which  may  endanger  either  the  public 
health  or  morals.  It  is  equally  well  estab- 
lished that  the  sale  of  intoxicating  liquors  Is 
peculiarly,  on  account  of  the  evil  ^ects  re- 
sulting from  their  use,  subject  to  legislative 
control  and  regulation.  To  such  an  extent 
can  this  power  be  exercised  that  an  absolute 
prohibition  of  the  sale  of  this  commodity 
throughout  the  state  can  be  accomplished 
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by  an  act  of  Its  Ijeglslature,  and,  among  the 
number  of  cases  reviewing  such  legislation, 
our  attention  has  never  been  called  to  a  sin- 
gle case  in  a  court  of  last  resort  where  the 
validity  and  constitutionality  of  such  an 
act  has  not  been  upheld."  In  Henderson  v. 
Heyward,  100  Ga.  373,  376,  34  S.  E.  590, 
591  (47  Ix  R.  A.  366.  77  Am.  St  Rep.  384), 
Mr.  Justice  Cobb  said:  "That  the  state  has 
a  right  to  prohibit  absolutely  the  sale  of 
whisky  is  no  longer  an  open  question,  either 
in  this  court  or  in  the  Supreme  Court  of  the 
United  States." 

It  is  true  that  in  none  of  these  cases  were 
the  paragraphs  of  the  Constitution  now  in- 
voked directly  considered ;  but  most  of  them 
were  rendered  after  the  adoption  of  the 
present  Constitution,  and  they  all  consid- 
ered the  Legislature  as  having  the  authority 
to  prohibit  the  sale  of  q[>irituous  or  malt  liq- 
uors, under  the  general  police  power  of  the 
state.  We  hold  that  the  constitutional  pro- 
visions in  regard  to  the  maintenance  of  a 
common  school  system,  and  the  appropria- 
tion of  any  amounts  which  might  arise  from 
certain  sources  to  its  support,  did  not  pre- 
vent the  Legislature  from  exercising  its  po- 
lice power  in  regard  to  spirituous  or  malt 
liquors,  or  render  the  prohibition  law  of 
1907  unconstitutional  on  that  ground. 

It  was  sought  to  difTerentiate  the  local  op- 
tion law  and  the  local  prohibition  laws  from 
the  general  prohibition  law,  in  reEKpect  of  the 
matter  now  under  consideration.  But  we 
think  the  differentiation  sought  to  be  made 
is  unsound.  Article  3,  |  7,  par.  16  (Civ.  Ck>de, 
I  5778),  was  cited  as  indicating  a  difference. 
That  paragraph  requires  publication  of  no- 
tice of  intention  to  apply  for  a  local  or  spe- 
cial law  prior  to  the  introduction  of  a  bill 
in  the  Qeneral  Assembly.  It  has  no  relevan- 
cy to  the  question  now  before  us. 

2.  By  article  1,  §  5,  par.  2»  of  the  Consti- 
tution, it  is  declared:  "The  enumeration  of 
rights  herein  contained  as  a  part  of  this 
Constitution  shall  not  be  construed  to  deny 
to  the  people  any  inherent  rights  which  they 
may  have  hitherto  enjoyed."  It  was  con- 
tended that  prior  to  the  time  when  the  Con- 
stitution of  1877  was  adopted  the  people  of 
the  state  had  enjoyed,  as  an  inherent  right, 
the  right  to  make,  sell,  barter,  give  away, 
keep,  and  furnish  any  of  such  liquors,  sub- 
ject only  to  sundry  statutory  regulations,  and 
that  the  intent  and  effect  of  the  section  Just 
quoted  was  to  Inhibit  the  General  Assembly 
from  denying  such  alleged  right  The  point 
is  without  merit  What  has  been  said  in  the 
previous  division  of  this  opinion  answers  it 
We  need  only  to  add  that  in  Loeb  v.  Jen- 
nings, 138  Oa.  796,  67  S.  B.  101,  it  was  claim- 
ed that  the  prohibition  law  violated  the 
provision  of  the  Constitution  of  the  United 
States  which  declares  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  the  citizens 
of  the  United  States.  In  dealing  with  that 
contention  it  was  said:    'There  is  no  consti- 


tutional privilege  or  immunity  In  any  citizen 
of  this  state  or  of  any  oth^r  state  to  come 
within  its  borders  and  violate  its  laws  in  re- 
gard to  prohibiting  the  sale  of  intoxicating 
liquors." 

3.  Article  8»  {  7,  par.  8,  of  the  Constitution 
(Civ.  Code,  i  5771),  provides:  "No  law  or  or- 
dipance  shall  pass  which  refers  to  more  than 
one  subject-matter,"  etc.  It  was  urged  that 
the  act  of  1907  was  violative  of  this  provi- 
sion, because  it  prohibited  both  the  sale  and 
manufacture  of  various  liquors  mentioned  in 
it,  and  that  sale  and  manufacture  are  two 
separate  and  distinct  subject-matters.  The 
question  of  what  constitutes  duality  of  sub- 
ject-matters has  been  so  frequently  discussed 
by  this  court  that  it  would  serve  no  good 
purpose  to  repeat  what  has  been  said.  Of 
course  selling  an  article  is  not  identical  with 
its  manufacture.  Neither  is  malt  liquor 
identical  with  distilled  liquor.  Nor  yet  is 
giving  away  liquor  to  induce  trade  the  same 
thing  as  furnishing  it  at  public  places.  But 
all  of  these  things  were  germane  to  and 
formed  irpart  of  the  general  purpose  of  the 
act  They  were  not  so  entirely  distinct  and 
different  as  to  constitute  different  subject- 
matters  within  the  meaning  of  the  paragraph 
of  the  Constitution  last  quoted.  In  26  Am. 
&  Eng.  Ekic.  Law,  575,  occurs  this  statement: 
"The  word  'subject',  as  used  in  the  Constitu- 
tions, is  not  to  be  taken  as  synonymous  with 
'provision.*  An  act  may  properly  include 
any  number  of  provisions  so  long  as  they  are 
not  Inconsistent  with  or  foreign  to  its  gen- 
eral object  This  requirement  of  singleness 
of  subject  is  not  intended  to  embarass  honest 
legislation,  but  only  to  prevent  the  vicious 
practice  of  Joining  in  one  act  incongruous 
and  unrelated  matters;  and  if  all  the  parts 
of  a  statute  have  a  natural  connection  and 
reasonably  relate,  directly  or  indirectly,  to 
one  genera]  fuid  legitimate  subject  of  legis- 
lation, the  act  is  not  open  to  the  objection 
of  plurality,  no  matter  how  extensively  or 
minutely  it  deals  with  the  details  looking  to 
the  accomplishment  of  the  main  legislative 
purpose." 

4.  By  article  3,  §  7,  par.  14,  of  the  Consti- 
tution, it  is  provided  that  "no  bill  shall  be- 
come a  law  unless  it  shall  have  received  a 
majority  of  the  votes  of  all  the  members 
elected  to  each  house  of  the  General  Assem- 
bly, and  it  shall,  in  every  instance,  so  appear 
on  the  Journal."  It  was  urged  that  the  legis- 
lative Journals  showed  that  a  bill  to  prohibit 
the  sale  of  liquors,  etc.,  was  introduced  into 
the  Senate  and  was  passed  by  a  majority  of 
that  body;  that  this  bill  was  amended  by  the 
House  of  Representatives  in  a  number  of  ma- 
terial particulars,  and  as  so  altered  was  pass- 
ed by  the  House  by  a  vote  of  a  majority  of 
the  members  of  that  body;  that  it  appeared 
from  the  Journal  of  the  Senate  that,  after  the 
bill  was  returned  to  that  House  several 
amendments  were  offered  and  rejected;  and 
that  the  Senate  Journal,  showing  the  concur- 
rence in  the  amendments  originating  in  the 


Ga.) 


HARDV700D  LUMBER  CO.  t.  ADAM  Sb  8TEINBRUGQB. 


725 


House  of  Representatives  and  the  final  action 
on  tie  bill,  did  not  show  that  It  received  the 
votes  of  a  majority  of  all  the  members  elect- 
ed to  the  Senate.  The  a^estion  thus  raised  is 
controlled  by  the  decision  in  De  Loach  v. 
Newton  (decided  to-day)  68  8.  E.  708.  The 
plea  in  abatement  filed  by  the  defendant,  in 
which  he  set  up  this  contention,  was  properly 
stricken. 

The  accusation  was  not  subject  to  the  ob- 
jections set  out  in  the  questions  certified  to 
this  court    All  the  Justices  concur. 


(184  Ga.  821) 

HARDWOOD  LUMBER  CO.  ▼.  ADAM  & 
STEINBRUGGE. 

(Supreme  Court  of  Georg^ia.     July  Ifi,  1910.) 

(Syllahut  by  the  Court,) 

JL  Sales  (i  418*)  — Breach  op  Contract— 

Measure  of  Damages. 

The  general  rule  is  that  in  a  suit  for  breach 
of  contract  for  failure  to  deliver  goods  of  a 
certain  quality  sold  at  a  specified  price,  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  at  the 
time  and  place  of  delivery. 

lEd,  Note.— For  other  cases,  'see  Sales,  Cent. 
Dig.  I  1175 ;   Dec.  Dig.  §  418.*] 

2.  Saljbs  (I  418*)— Breach  .  of  Contract- 
Measure  OF  Damages. 

This  is  not  an  inflexible  rule  in  all  cases, 
80  as  to  exclude  a  recovery  of  actual  damages 
sustained  in  cases  to  which  such  rule  in  its 
very  nature  is x inapplicable;  as,  where  there  is 
no  market  at  the  time  and  place  of  delivery 
by  which  damages  can  be  measured,  and  resort 
must  be  had  to  the  nearest  available  market, 
with  the  cost  of  shipment  to  the  place  of  deliv- 
ery added. 

[Ed,  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1188 ;    Dec.  Dig.  $  418.*] 

8.  Sales  ((  418*)— Breach  of  Contract- 
Measure  OF  Damages— Goods  Bought  for 
Resale. 

If  goods  are  bought  for  the  purpose  of  re- 
sale, and  so  known  to  both  parties,  and  upon 
failure  of  the  seller  to  d/eliver  there. is  no  market 
in  which  the  buyer  can  readily  obtain  them,  he 
may  go  into  the  market  and  purchase  the  best 
substitute  obtainable,  using  reasonable  care  and 
diligence,  and  charging  the  sellev  with  the  dif- 
ference between  the  contract  price  of  the  goods 
and  the  price  of  the  goods  substituted. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  t  1188 ;  Dec  Dig.  t  418.*] 

4.  Sales  (|  413*)  — Breach  of  Contract  — 

Measure  of  Damages— Goods  Bought  fob 

Resale. 

In  order  to  entitle  the  purchaser  to  recover 
full  damages  in  such  a  case  he  must  have  acted 
within  a  reasonable  time,  and  have  used  due  dil- 
igence to  mitigate  the  loss. 

[Ed.  Note.— For  other  cases,  see  SaleS)  Cent 
Dig.  <  1188 ;   Dec  Dig.  $  4ia*] 

^.  Review  on  Appeal. 

The  evidence  was  sufficient  to  authorize  the 
<*harge  of  the  judge,  and  to  sustain  the  finding 
of  the  jury,  approved  by  the  presiding  judge. 

4U  Sales  ({  418*)— Bbjbach  of  Contract- 
Damages. 

If  the  seller  of  goods  fails  to  deliver  them 
according  to   the  contract,  and  thereafter  the 

•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


purchaser  urges  delivery,  and  the  seller  promises 
to  make  it,  but  fails  to  do  so,  this  alone  does 
not  work  such  an  extension  of  the  contract  as 
will  prevent  the  purcliaser  from  recovering  dam- 
ages on  the  basis  of  the  original  breach. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1176 ;   Dec.  Dig.  {  4ia^] 

7.  Saias  (i  418*)  — Breach  of  Contract  — 
Damages. 

.  In  such  a  case,  if  there  Is  no  market  in 
which  the  articles  sold  can  be  readily  bought, 
and  within  the  knowledge  of  both  parties  they 
were  bought  for  resale,  and  the  purchaser  buys 
the  best  substitute  obtainable  in  order  to  fulfill 
his  subcontract  of  sale,  in  determining  the  rea- 
sonableness of  his  conduct  and  of  the  time  when 
he  makes  the  purchase,  the  conduct  of  the  de- 
fendant in  asking  delay  after  the  failure  to  deliv- 
er, and  promising  to  make  delivery,  may  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1176 ;   Dec.  Dig.  §  4ia*] 

8.  Review  on  Appeal. 
When  taken  in  connection  with  the  entire 

charge,  none  of  the  excerpts  of  which  complaint 
was  made  are  such  as  to  require  a  new  trial. 

EIrror  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Adam  &  Steinbrugge  against  the 
Hardwood  Lumber  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

In  May,  1905,  the  Hardwood  Lumber  Com- 
pany, of  this  state,  contracted  to  sell  to  Adam 
&  Steinbrugge,  of  New  Orleans,  La.,  75,000 
feet  of  red  gum  lumber  for  July  and  August 
shipment.  The  correspondence  between  the 
parties  showed  that  the  lumber  was  bought 
for  the  purpose  of  resale,  references  being 
made  in  the  letters  of  the  purchasers  to  their 
customers.  The  first  letter  written  by  them, 
which  was  introduced  in  evidence,  said:  *'If 
you  would  care  to  make  us  a  price  C.  I.  F. 
Rotterdam,  and  guarantee  that  our  custom- 
ers will  get  exactly  what  the  B/L  calls  for, 
we  believe  that  we  could  do  some  business 
with  you.''  The  lumber  was  not  shipped  at 
the  time  agreed  upon.  In  October  thereafter 
the  plaintiffs  began  writing  a  series  of  let- 
ters to  the  defendants,  urging  the  latter  to 
deliver  the  lumber.  The  sellers  replied  by 
making  various  excuses,  such  as  that  the 
logs  had  to  be  gotten  out  of  the  swamp,  that 
it  had  been  raining  so  as  to  make  it  impos- 
sible to  do  so,  and  that  the  railroad  did  not 
furnish  enough  cars;  and  promising  delivery 
at  an  early  time.  This  correspondence  of 
urgency  on  one  side  and  excuses  on  the  other 
continued  for  a  number  of  months.  On  Oc- 
tober 11,  1906,  the  purchasers  wrote:  *'We 
sold  this  stock  according  to  your  contract 
with  us;  and  if  you  don't  deliver  it,  the  cus- 
tomer that  we  sold  it  to  will  certainly  hold 
us  up  for  indemnity  so  much  per  M.  feet, 
in  which  event  we  will  put  the  matter  up  to 
you.  Please  let  us  know  if  you  know  of 
some  place  where  we  could  buy  this  stock?" 
In  its  reply  the  seller  said :  "We  know  of  no 
place  where  you  can  place  this  order.    If  we 
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could  find  some  one  to  take  it,  we  do  not 
think  they  could  get  it  out  any  quicker  than 
we  will.  We  will  make  delivery  just  as  soon 
as  possible."  On  December  10,  the  purchas- 
ers wrote:  *'If  you  cannot  give  us  any  def- 
inite information  in  regard  to  delivery  of 
this  stock,  we  must  go  out  and  buy  it  some- 
where else;  and  if  there  is  any  difference  in 
price,  we  would  expect  you  to  help  us  out" 
On  January  80,  1907,  they  again  wrote:  "We 
really  do  not  know  how  we  can  make  our 
customers  wait  any  longer;  they  simply  must 
have  this  stock,  and  they  will  not  accept  the 
excuse  you  give  us,  and  threaten  to  buy  the 
stock  on  the  open  market  charging  us  up 
with  the  difference."  On  February  21,  1907, 
the  purchasers  wrote:  "We  wish  to  advise 
you  that  inasmuch  as  you  have  made  no  ef- 
forts, apparently,  to  get  this  stock  for  us, 
this  letter  wUl  serve  to  advise  you  that,  if 
you  will  not  have  delivered  this  stock  by  the 
first  of  May,  we  will  buy  what  is  due  on  the 
open  market,  or  allow  you  the  privilege  of 
doing  it"  The  sellers  replied:  "We  have 
yours  of  the  21st  with  reference  to  extend- 
ing the  time  of  delivery  of  the  red  gum  sold 
you  to  the  first  of  May.  We  will  use  our 
best  endeavors  to  get  the  lumber  ready  for 
shipment  by  that  time.  We  are  anxious  to 
fill  your  order,  and  regret  that  conditions 
have  been  such  that  we  have  been  unable  to 
do  it  We  intend  to  do  it,  and  if  you  Just 
have  patience  you  will  get  the  lumber  all 
right."  The  purchasers  continued  to  write 
letters  urging  the  delivery  of  the  lumber  un- 
til November,  1907.  On  October  24th  they  in- 
formed the  seller  that,  if  the  latter  did  not 
deliver  the  lumber  immediately,  the  purchas- 
ers would  at  once  bring  suit  for  the  breach  of 
contract  They  added :  "We  have  secured  at 
different  times  gum  lumber  at  considerably 
higher  prices  than  we  paid  you  to  deliver  our 
contracts  that  we  made  based  on  getting  the 
stock  from  you."  The  seller  finally  wrote  on 
November  9,  1907,  saying:  "It  is  useless  for 
us  to  promise  to  make  delivery  of  this  stock 
within  the  next  thirty  days.  We  have  al- 
ways intended  to  deliver  this  stock,  as  we 
told  you  before;  but  if  you  think  that  you 
can  get  your  money  quicker  by  bringing  suit 
against  us,  it  is  a  matter  for  you  to  decide. 
We  have  told  you  before  we  regretted  this  de- 
lay, but  it  is  impossible  to  prevent  it." 

The  purchasers  brought  suit,  alleging  that 
they  liad  been  compelled  to  buy  red  gum 
lumber  to  fill  their  contracts  at  a  higher  price 
than  that  *at  which  they  purchased,  and  had 
incurred  the  expense  of  transportation,  which 
the  seller  agreed  to  pay,  making  an  aggregate 
difference  of  ^41.78.  They  recovered  a  ver- 
dict for  the  full  amount  A  motion  for  a  new 
trial  was  overruled,  and  the  defendant  ex- 
cepted. 

Wm.  H.  Fleming,  for  plaintiff  in  error.  8. 
H.  Myers  and  Geo.  T.  Jackson,  for  defend- 
ants In  eirror. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  defendant  did  not  deny,  that  It 
broke  the  contract  and  never  delivered  the 
red  gum  lumber  sold.  The  only  question 
was  as  to  the  measure  of  damages.  The 
plaintiffs  contended  that  they  were  entitled 
to  recover  the  difference  between  certain 
lumber  which  they  had  purchased  in  this 
country  and  had  shipped  to  Europe,  in  order 
to  meet  the  contracts  which  they  had  made 
on  the  faith  of  the  contract  with  the  defend- 
ant and  the  price  at  'which  the  lumber  was 
sold  to  them,  with  cost  of  delivery  at  Rotter- 
dam, in  accordance  with  the  contract  with 
the  defendant  The  latter  claimed  that  there 
was  no  sufiScient  evidence  to  show  that  there 
was  not  a  market  at  Rotterdam  in  which  the 
lumber  could  have  been  procured;  that  the 
date  of  the  breach  was  either  in  July  and 
August  1906,  or  in  November,  1907,  and  that 
the  purchases  made  by  the  plaintiffs  wore 
between  those  dates;  that  the  proper  meas- 
ure of  damages  was  the  difference  between 
the  contract  price  and  the  market  price  at 
the  time  and  place  fixed  for  delivery:  and 
that  in  the  absence  of  suflaclent  evidence  to 
show  this  difference,  only  nominal  damages 
could  be  recovered.  Various  exceptions  were 
made  to  charges  and  refusals  to  charge,  but 
they  all  referred  to  the  measure  of  damages, 
and  need  not  be  stated  in  detail. 

Damages  are  given  as  compensation  for 
the  injury  done.  "Damages  recoverable  for 
a  breach  of  contract  are  such  as  arise  nat- 
urally and  according  to  the  usual  course  of 
things  from  such  breach,  and  such  as  the 
parties  contemplated  when  the  contract  was 
made,  as  the  probable  result  of  its  breach." 
Civ.  Code  1806,  ft  3799.  "Any  necessary  ex- 
penses which  one  of  two  contracting  parties 
Incurs  in  complying  wilh  the  contract  may 
be  recovered  as  damages."  Section  3806. 
One  injured  by  a  breach  of  contract  is  bound 
to  lessen  the  damages  as  far  as  practicable 
by  the  use  of  ordinary  care  and  diligence. 
Section  3802.  In  a  suit  for  breach  of  con- 
tract for  failure  to  deliver  goods  of  a  stated 
quality  sold  at  a  specified  price,  the  general 
rule  is  that  the  measure  of  damages  is  the 
difference  between  the  contract  price  and 
the  market  price  at  the  time  and  place  fixed 
for  delivery.  If  there  is  no  market  at  the 
place  of  delivery  at  the  time  fixed  therefor, 
resort  may  be  had  to  the  nearest  available 
market,  with  cost  of  transportation  to  the 
place  of  delivery  usually  added.  Ford  v. 
Lawson,  133  Ga.  237  (6a),  65  S.  E.  444.  It 
is  evident  that  the  general  rule  cannot  be 
taken  as  a  Procrustean  one,  subject  to  no  ex- 
ception or  modification.  If  so,  it  would  ex- 
clude the  possibility  of  recovering  proflfs. 
where  in  contemplation  of  the  parties,  at  the 
time  of  the  contract  If  there  should  be  no 
market  at  the  time  and  place  fixed  for  de- 
livery, the  seller  breaking  his  contract  could 
not  escape  liability  for  actual  damages,  oi> 
that  account    The  article  sold  may  be  such 
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as  requires  to  be  manufactured,  and  such  as 
Is  not  ordinarily  carried  in  the  market  for 
sale.  Slzer  v.  Melton,  129  6a.  143  (7),  (8),  58 
8.  D.  1055. 

In  2  Benjamin  on  Sales  (6th  Am.  Ed.)  I 
1327,  after  reriewing  a  number  of  cases,  the 
author  states  as  follows:  *'It  is  submitted 
that  these  decisions  establish  the  following 
rules  in  cases  where  goods  have  been  bought 
for  the  purpose  of  resale,  and  there  is  no 
market  in  which  the  buyer  can  readily  ob- 
tain them:  L  If  at  the  time  of  the  sale  the 
existence  of  a  subcontract  Is  made  known  to 
the  seller,  the  bu^er,  on  the  seller's  default 
in  delivering  the  goods,  has  two  courses  open 
to  him:  (1)  He  may  elect  to  fulilll  his  sub- 
contract, and  for  that  purpose  go  into  the 
market  and  purchase  the  best  substitute  ob- 
tainable, charging  the  seller  with  the  differ- 
ence between  the  contract  price  of  the  ^o^^^ 
and  the  price  of  the  goods  substituted.  (2) 
He  may  elect  to  abandon  his  subcontract, 
and  in  that  case  he  may  recover  as  damages 
against  the  seller  (a)  his  loss  of  profits  on 
the  resale,  and  (b)  any  penalties  he  may  be 
liable  to  pay  for  breach  of  his  subcontract; 
but  if  the  amount  of  the- penalties  has  not 
been  made  known  to  the  seller,  the  buyer  is 
not  entitled  to  recover  their  amount  as  a 
matter  of  right,  but  the  jury  may,  If  the 
penalties  are  reasonable,  assess  the  damages 
at  that  amount  It  is  further  submitted 
that,  in  order  to  entitle  the  buyer  to  claim 
exceptional  profits  arising  from  a  subsale, 
express  notice  of  the  amount  of  such  profits 
must  have  been  given  to  seller  at  the  time 
when  the  contract  was  made,  under  circum- 
stances implying  that  he  accepted  the  con- 
tract with  the  special  condition  attached  to 
it  II.  If  at  the  time  of  the  sale  the  existence 
of  a  subcontract  is  not  made  known  to  the 
seller,  a  knowledge  on  his  part  that  the  buyer 
is  purchasing  with  the  general  Intention  to 
resell,  or  notice  of  the  subcontract  given  to 
him  subsequent  to  the  date  of  the  contract, 
will  not  render  him  liable  for  the  buyer's 
loss  of  profits  on  such  subcontract;  the  buyer 
may  either  procure  the  best  substitute  for 
the  goods  as  before,  and  fulfill  his  subcon- 
tract, charging  the  seller  with  the  difference 
in  price,  or  abandon  the  subcontract  and 
bring  his  action  for  damages,  when  the  ordi- 
nary rule,  it  would  seem,  will  apply,  and  the 
jury  must  estimate,  as  well  as  they  can,  the 
difference  between  the  contract  price  and 
the  market  value  of  the  goods,  although 
there  is  no  market  price  In  the  sense  that 
there  Is  no  place  where  the  buyer  can  readily 
procure  the  goods  contracted  for.  III.  In 
every  case  the  buyer,  to  entitle  him  to  re- 
cover the  full  amount  of  damages,  must  have 
acted  throughout  as  %  reasonable  man  of 
business,  and  done  all  in  his  power  to  miti- 
gate the  loss." 

According  to  the  seller's  letters  in  this 
case  the  timber  from  which  It  was  to  be 
sawed  Uad  to  be  gotten  out  of  the  swamps, 


where  it  grew.  After  the  failure  to  deliver 
in  accordance  with  the  contract,  the  pur- 
chasers made  this  request  of  the  seller: 
"Please  let  us  know  if  you  know  of  some 
place  where  you  could  buy  this  stock?"  To 
this  the  seller  replied:  "We  know  of  no 
place  where  we  can  place  this  order."  The 
agent  of  the  purchasers  testified  that  "their 
default  had  forced  us  to  enter  the  open 
market  for  the  purchase  of  lumber  where- 
ever  we  could  get  it,  and  to  meet  obliga- 
tiouB  we  had  assumed  when  we  supposed 
that  the  Hardwood  Lumber  Company  was 
going  to  fulfill  their  contract"  It  is  true 
that  the  agent  testified  that  the  lumber 
bought  to  fill  the  contracts  of  the  purchas- 
ers, as  indicated  in  an  exhibit  to  their  peti- 
tion, was  bought  after  November  9,  1907. 
He,  however,  testified  to  the  items  of  the 
account  The  bills  of  lading  introduced  in 
evidence  indicated  that  the  purchases  were 
in  fact  made  after  the  time  provided  in  the 
contract  for  delivery,  but  before  the  date 
mentioned  by  him.  After  the  breach  oc- 
curred, the  plaintiffs  again  and  again  urged 
the  defendant  to  ship  the  lumber,  and  in- 
formed the  latter  that  it  had  been  sold  to 
customers  who  insisted  on  having  their  con- 
tracts filled;  and  the  plaintiffs  threatened  to 
hold  the  defendant  liable  if  its  contract  of 
sale  was  not  complied  with  promptly.  The 
seller  made  excuses  and  various  indefinite 
promises  to  make  the  shipment  at  an  early 
date  until  November,  1907,  when  the  pa- 
tience of  the  plaintiffs  was  exhausted,  and 
they  brought  suit 

After  a  contract  of  sale  of  goods  is  broken 
by  failure  to  deliver,  the  mere  fact  that 
the  purchaser  is  willing,  by  way  of  volun- 
tary forbearance,  to  waive  the  delay  and 
receive  the  property  sold,  and  urges  delivery, 
does  not  operate  as  a  waiver  of  the  legal 
damages  Incurred  by  him,  if  there  is  no 
extension  for  a  consideration  and  no  com- 
pliance or  tender  of  compliance  on  the  part 
of  the  person  in  default  He  cannot  re- 
pudiate his  contract  and  be  relieved  from 
damages  for  its  breach  because  he  was 
urged  to  comply  with  it  This  case  pre- 
sents no  question  of  request  for  delay  iu 
performance  and  grant  thereof  before  breach 
or  pending  delivery  in  installments. 

After  a  complete  breach  of  contract  on 
the  part  of  the  seller  to  deliver  the  goods 
sold,  if  they  are  of  a  kind  not  readily  ob- 
tainable in  the  market,  and  if  the  seller 
undertakes  to  procure  the  best  substitute 
he  can  to  fill  his  contract  of  resale,  for 
which  purpose  both  parties  knew  that  the 
goods  were  bought,  the  purchaser  -must  act 
within  a  reasonable  time  and  with  reason- 
able diligence.  In  determining  whether  he 
does  so  or  not,  the  conduct  of  the  seller 
tending  to  cause  some  delay  In  action  may 
be  considered.  The  presiding  judge  charged, 
on  this  subject  as  follows:    ''I  charge  you 
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that  the  plaintiff  Is  only  bound  to  etercise 
Sfood  business  Judgment  and  reasonable  dil- 
igence in  the  matter  of  repurchasing  the 
lumber,  and  would  not  be  bound  to  purchase 
all  In  one  lot,  if  he  exercised  good  faith 
and  reasonable  business  ability  as  a  reason- 
ably good  business  man  would  exercise  un- 
der the  circumstances."  WhUe  generally 
the  measure  of  damages  is  to  be  fixed  at 
the  time  of  the  breach  of  the  contract,  It 
cannot  be  said  as  matter  of  law,  under  the 
conduct  of  the  seller  and  its  repeated  as- 
surances of  early  shipments  and  requests 
for  delay,  that  the  purchasers  were  bound 
to  purchase  the  entire  lumber  immediately. 
Indeed,  it  might  be  inferred  from  the  evi- 
dence that  they  could  not  do  so,  but  that 
they  did  the  best  they  could  to  remedy  the 
default  of  the  seller  and  save  themselves 
from  damages  as  far  as  possible  on  account 
of  their  resales.  There  are  some  decisions 
which  go  further  than  this  charge,  and  hold 
that  if  the  purchaser  waits  until  a  certain 
time,  at  the  request  of  the  seller,  and  then 
purchases  goods  to  meet  his  subcontract  of 
sale,  the  seller  cannot  complain.  On  the 
subject  of  delay  induced  by  the  party  in 
default  see  Mendel  v.  Miller,  126  Ga.  834, 
56  S.   EL  88,  7  I*  R.  A.   (N.  S.)  1184. 

Upon  a  careful  consideration  of  the  entire 
record,  we  do  not  think  this  a  case  for  nom- 
inal damages.  While  there  Is  some  conflict 
in  the  testimony  Introduced  by  the  plaintiffs 
as  to  the  dates  of  the  purchases  made  by 
them  after  the  defendant's  default,  and  as  to 
whether  the  specific  purchases  made  were 
rendered  necessary  by  such  default,  there 
was  sufficient  evidence  to  authorize  the  find- 
ing of  the  jury  in  favor  of  the  plaintiffs. 
Nor  do  any  of  the  grounds  of  the  motion 
for  a  new  trial,  when  considered  in  the  light 
of  the  entire  evidence  and  the  charge  of 
the  court,  require  a  reversal.  As  showing 
the  general  rule  and  certain  modifications 
of  it  both  In  ESngland  and  America,  see 
Ogle  V.  Vane,  L.  R.  2  Q.  B.  272  (dealing 
both  with  the  question  of  the  statute  of 
frauds  and  delay,  not  as  a  new  contract, 
but  as  a  voluntary  forbearance);  Barrow 
V.  Arnaud,  8  Q.  B.  595,  601;  Loder  v.  Ke- 
Kule,  3  C.  B.  N.  S.  (91  Bt  C.  L.)  126;  Hinde 
V.  Ldddell,  10  L.  R.  Q.  B.  265;  Berries  v. 
Hutchinson,  18  0.  B.  (114  B.  a  L.)  445; 
Hickman  v.  Haynes,  10  L.  R.  0.  P.  595; 
2  Joyce  on  Damages,  §§  1625,  1626;  3  Suth- 
erland on  Damages,  652;  Vickery  v.  McCor- 
mick,  117  Ind.  594,  20  N.  E.  495;  Haskell 
V.  Himter,  23  Mich.  305;  Watson  v.  Kirby, 
112  Ala.  436,  20  South.  624  (6);  Paine  v. 
Sherwood,  21  Minn.  225;  Thomas  Iron  Co. 
V.  Jackson  Iron  Co.,  131  Mich.  130,  91 
N.  W.  13T;  Den  Bleyker  v.  Gaston,  97  Mich. 
354,  56  N.  W.  763. 

Judgment  afilrmed.    All  the  Justices  con- 
cur. 


(134  On.  813) 
DICKINSON  et  aL  t.  HOLDEN  et  al. 
(Supreme  Court  of  Georgia.     July  14,  1910.) 

(Syllahu9  5y  ihe  Court.) 

Wills  (J  634*)  —  Constbuotion  —  Estates 

Cheated. 

A  will  contained  the  following  items,  which 
were  before  this  court  for  construction:  "Item 
3.  I  give  to  my  daughter,  Catherine  T.  Thorn- 
ton, five  hundred  acres  of  land,  with  all  tbe 
improvements,  including  the  house  and  lot  on 
which  I  now  live,  *  *  •  to  have  and  to  hold 
the  same  for  the  maintenance,  use,  and  benefit 
of  said  Catherine  T.  Thornton,  during  her  life, 
and  then  to  revert  back  to  my  grandchildren, 
John  T.  Dickinson,  W.  Q.  Dickinson,  and  the 
heirs  of  Richard  A.  Dickinson,  deceased.  Said 
property  not  to  be  subject  to  the  debts  or  liabili- 
ties of  said  Catherine  T.  Thornton  in  any  man- 
ner whatsoever.  ♦  ♦  ♦  Item  7.  Should  either 
of  my  grandchildren,  John  T.  Dickinson  or 
W.  Q.,  or  my  great  grandchildren,  A.  Q.  and 
Z.  B.  Dickinson,  die  without  heirs,  then  the 
property  aboTe  given,  thus  left,  shall  be  given 
to  the  estate  of  tide  survivors."  The  devise  con- 
tained in  the  items  of  the  will  above  set  forth 
gave  to  W.  Q.  Dickinson,  who  survived  the  tes- 
tator and  the  life  tenant,  a  remainder  interest 
in  the  property,  which  became  indefeasibly  vest- 
ed upon  the  death  of  the  testator,  whether  item 
3  of  the  will  be  construed  alone  or  in  connec- 
tion with  item  7.  The  court  below  properly 
so  held,  and  in  doing  so  determined  adversely 
to  the  plaintiff  in  error,  the  only  issue  in  the 
case.  Civ.  Code  1895.  §  310i;  Sumpter  v. 
Cnrter.  115  Ga.  893.  42  S.  E.  ^24.  60  L.  R.  A 
274:    Holcombe  v.  Tiiffts,  7  Ga.  538. 

TEd.  Note. — For  other  casps,  see  Wills,  Cent. 
I».  §§  1488-1510:    Dec.  Dig.  S  634.»1 

Error  from  Superior  (3ourt,  Taliaferro 
County;    D.  W.  Meadow,  Jud^e. 

Action  between  A.  O.  Dickinson  and  others 
and  W.  O.  Holden  and  others.  Prom  the 
judgment,  Dickinson  and  others  bring  error. 
Affirmed. 

W.  O.  Mitciiell  and  Anderson,  Felder,  Roun- 
tree  &  Wilson,  for  plaintiffs  in  error.  Jno. 
C.  Hart,  Samuel  H.  Sibley,  and  Hawes  Cloud, 
for  defendants  in  error. 

BEK^K,  J.  Judgment  afiirmed.  AU  tbe 
Justices  concur,  except  HOLDEN»  J.»  dis- 
qualified. 


(U4  Ga.  843> 
ROYAL  FRATERNAL  UNION  ▼.  HALL 

et  al. 

(Supreme  Court  of  Creorgia.    July  27,  1910l) 

(Sylldhua  "by  the  Court.) 

1.  Pleading   (f  238*)— Amendment   of   An- 
swer After  Time  Aixo wed— Affidavit  bt 

A.TTO  RNKT 

Under  section  5057  of  the  Civil  Code  of 
1895,  as  amended  by  the  act  of  December  21, 
1897  (Acts  1897,  p.  35),  the  affidavit  which  a 
defendant  is  required  to  make  in  order  to  set 
up,  after  the  time  allowed  for  answer  has  ex- 
pired, "any  new  facts  or  defense  of  which  notice 
was  not  given  by  the  original  plea  or  answer.**^ 
cannot  be  made  by  an  attorney  at  law  for  hi9 
client,  even  though  such  client  be  a  nonresident 
of  this  state. 


[Ed.   Note.— For   other   cases,    see    Pleading. 
Cent.  Dfg.  §  622;    Dec  Dig.  5  23a*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes- 
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2.  Pleading  (%  238*)~Amf,wdment  of  Ak- 
swEB  Afteb  Time  Allowed— Affidavit  bt 
Attobney. 

The  proposed  amendment  to  the  answer, 
letting  forth  the  substantial  allegations  which 
were  sought  to  be  added  to  the  original  an- 
swer, was  sworn  to,  in  another  state,  by  an 
agent  of  the  nonresident  defendant  corporation, 
on  January  8, 1909,  but  no  affidavit  in  regard  to 
the  delay  was  made  as  required  by  law;  and 
upon  the  hearing  of  the  cause  on  February  4th, 
such  amendment  to  the  answer  was  offered, 
and.  upon  objection  to  its  being  allowed,  a  brief 
additional  amendment  was  also  offered,  the  sub- 
stance of  which  was  practically  covered  by  the 
amendment  already  tendered,  which,  in  effect, 
only  alleged  that  the  plaintiffs  had  received  all 
to  which  they  were  entitled,  and  the  attorney 
at  law  of  the  nonresident  defendant  made  an 
affidavit  to  such  second  proposed  amendment  in 
respect  to  the  delay,  and  sought  to  make  the  af- 
fidavit cover  also  the  delay  in  reference  to  the 
amendment  first  tendered.  Held,  that  there 
was  no  error  in  rejecting  said  amendments,  and 
that  the  presiding  judge  did  not  abuse  his  dis- 
cretion in  declining  to  allow  such  amendments 
to  be  filed  without  the  affidavit  required  by  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  t  622 ;   Dec  Dig.  {  238.*] 

8.  Review  on  Appeal. 

Under  the  decision  of  this  court  In  this 
same  case  (130  6a.  820,  61  S.  E.  977),  and  the 
evidence  submitted  on  the  trial  under  review, 
the  presiding  judge,  to  whom  the  case  was  sub- 
mitted without  the  intervention  of  a  jury,  did 
not  err  in  finding  in  favor  of  the  plaintiffs  the 
amount  of  the  certificate,  less  the  amount  which 
they  had  previously  received  from  the  defendant. 

Eirror  from  Superior  Court,  Obatbam  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  M.  F.  Hall,  administratrix,  and 
others,  against  the  Royal  Fraternal  Union. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Osborne  &  Lawrence,  for  plaintiff  in  errcw. 
Bansay  &  Sanssy,  for  defendants  in  error. 

FISH,  C  J. '  Judgment  affirmed.  All  the 
JufltioeB  concur. 


(134  Ga.  867) 

JONES  ▼.  Mcelroy. 

(Supreme  Court  of  Qeorgia.     July  27,  1910.) 

(8yUalu9  hy  the  Court.) 
L  Deeds  (§  70*)— Right  of  Vendob— Fraud 

OF  PUBCHASER. 

Where  land  is  jointly  owned  by  two  per- 
sons, and  one  obtains  a  deed  from  the  other  of 
his  interest  by  means  of  an  intentionally  false 
and  fraudulent  promise  to  sell  the  land  at  its 
true  value  and  pay  off  an  incumbrance  and  ao 
count  for  the  balance,  or,  failing  to  find  a  pur- 
chaser, he  will  procure  a  new  loan  to  discharge 
the  present  incumbrance,  and,  having  thus  ob- 
tained the  title,  he  retains,  uses,  and  claims  the 
property  as  absolutely  his  own,  the  whole  trans- 
action by  which  ownership  is  obtained  is  such  a 
fraud  as  will  entitle  the  grantor  to  have  the 
deed  canceled. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  165-182 ;   Dec.  Dig.  {  70.*] 

2.  Deeds  <§  70*)--Right  of  Vendob— Fraud 
of  Purchaser. 

In  such  a  case  equity  affords  relief,  not  be- 
cause of  the  mere  breach  of  the  verbal  promise. 


but  because  of  the  fraud  of  the  grantee  in  pro- 
curing an  absolute  deed  to  be  made  to  him  upon 
his  false  and  fraudulent  representation  and 
promise  that  he  will  use  the  title  for  the  gran- 
tor's benefit. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  165-182 ;   Dec.  Dig.  {  70.*] 

3.  Trial  (J  233*)— Duty  to  Give  Instruc- 

TIONS. 

While  it  is  the  duty  of  a  judge  to  state  the 
contentions  of  the  litigants,  an  instruction  that 
the  jury  will  find  the  contentions  of  the  parties 
in  the  petition  and  answer,  which  are  so  clearly 
set  out  and  so  frequently  referred  to  by  counsel 
that  the  court  does  not  deem  it  necessary  to 
again  state  them,  sufficiently  meets  the  require- 
ment, unless  the  special  facts  of  the  case  de- 
mand a  more  formal  summary  to  prevent  possi- 
ble misapprehensions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  529;   Dec  Dig.  (  233.*] 

4.  Trial  ({  296*)— iNsxRucTiowa— Construc- 
tion AS  A  Whole. 

In  view  of  its  context  and  the  genera] 
charge,  an  instruction  "that  the  evidence  should 
be  stronger  to  show  the  plaintiff  is  correct  in 
her  contentions  than  it  is  to  go  to  show  that 
the  defendant's  contentions  are  correct,  but 
it  be  but  slightly  so.  that  would  be  sufficient," 
though  inaccurate,  is  not  so  misleading  as  to 
require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §{  705-713 ;   Dec.  Dig.  §  296.*] 

5.  Trial  (|  296*)— Misleading  Instructions. 

In  a  case  where  documentary  evidence  is 
submitted,  an  instruction  that  "you  take  the 
law  from  the  court  and  the  facts  from  the  wit- 
nesses, and  apply  the  one  to  the  other,  and  make 
your  verdict,"  is  technically  inaccurate.  But 
from  the  general  structure  of  the  charge  and  the 
scope  of  the  evidence  it  is  apparent  in  this  case 
that  the  jury  could  not  have  been  misled  by 
the  inaccurate  expression,  as  excluding  the  doc- 
umentary evidence  from  their  consideration. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §t  703-717 ;   Dec.  Dig.  §  296.*] 

6.  Review  on  Appeal. 

There  was  sufficient  evidence  to  support  the 
verdict,  which  is  approved  by  the  trial  judge. 
No  substantial  error  of  law  was  committed  re- 
quiring a  new  trial. 

Error  from  Superior  Court,  Bartow  Coun- 
ty. 

Action  !by  Mrs.  S.  F.  McElroy  against  J.  M. 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

John  T.  Norris  and  Neel  &  Peeples,  for 
plaintiff  In  error.  D.  K.  Johnston,  G.  H.  Au- 
brey, and  Thos.  W.  Milner  &  Son,  for  de- 
fendant in  error. 

EVANS,  P.  J.  The  acUon  is  by  Mrs.  S.  F. 
McElroy  against  her  brother  J.  M.  Jones, 
and  his  mother-in-law,  Mrs.  K.  P*  Larey,  for 
cancellation  and  other  relief.  The  case 'made 
in  the  amended  petition  may  be  thus  briefly 
stated:  C.  M.  Jones,  the  father  of  the  plain- 
tiff and  J.  M.  Jones,  was  the  owner  of  a  tract 
of  land,  incumbered  by  a  deed  to  secure  a 
debt  of  $1,000.  On  January  7,  1895,  he  trans- 
ferred the  bond  to  reconvey,  executed  by  the 
lender,  to  the  plaintiff  and  her  brother  J.  M. 
Jones,  upon  an  expressed  consideration  of 
$3,000.    After  maturity  of  the  lonn  Mie  hrot-h- 


•For  other  cases  see  same  topic  and  lectioii  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea 
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er  represented  to  the  sister  that  he  could  sell 
the  land  for  Its  real  worth,  and  orally  prom- 
ised, if  she  would  make  a  deed  to  him  of  her 
half  interest,  that  he  would  sell  the  land 
and  account  to  her  for  one-half  of  the  net 
purchase  price,  and,  in  the  event  he  could  not 
sell  the  land  for  its  full  value,  he  would  pro- 
cure a  new  loan  on  the  land,  and  from  the 
proceeds  pay  oft  the  present  incumbrance.  On 
the  faith  of  this  promise  the  plaintiff,  on 
March  18,  1899,  made  to  her  brother  a  quit- 
claim deed  to  her  half  interest  in  the  prop- 
erty, stating  in  the  deed  that  the  considera- 
tion was  $1  and  love  and  affection.  It  is  al- 
leged that  the  brother  obtained  this  convey- 
ance with  the  intentional  design  to  defraud 
the  plaintiff,  his  sister.  Thereafter,  on  May 
22,  1900,  J.  M.  Jones  conveyed  the  land  by 
quitclaim  deed  to  his  mother-in-law,  Mrs.  La- 
rey,  upon  a  consideration  of  $100,  and  Mrs. 
Larey,  on  the  same  day,  paid  the  incumbrance 
and  took  a  conveyance  from  the  holder  of 
the  security  deed,  in  which  the  amount  paid 
by  her  was  stated  to  be  $1,218.15.  At  the 
time  Mrs.  Larey  received  the  deed  from  J.  M. 
Jones  and  paid  the  Incumbrance  she  knew 
the  purposes  for  which  the  plaintiff  executed 
the  deed  to  J.  M.  Jones,  and  that  the  convey- 
ance from  J.  M.  Jones  to  Mrs.  Larey  was  in 
pursuance  of  a  conspiracy  to  defraud  the 
plaintiff  of  her  land.  The  value  of  the  land 
was  alleged  to  be  $8,000,  and  the  net  income 
therefrom,  while  in  the  defendant's  posses- 
sion, during  the  interval  between  the  mak- 
ing of  the  deed  and  the  bringing  of  the  suit, 
was  $115,  which  amount,  with  $550,  was  suf- 
ficient to  pay  the  plaintiff's  lialf  of  the  loan 
debt,  which  latter  amount  was  tendered  to 
the  defendants  and  refused  by  them.  The 
plaintiff  prayed  for  the  cancellation  of  the 
deeds,  and  for  general  relief .  The  defendants 
severally  demurred  and  answered.  The  de- 
murrers were  overruled,  and  the  trial  of  the 
case  resulted  in  a  verdict  for  the  plaintiff. 
The  defendants  each  moved  for  a  new  trial, 
which  motions  were  overruled.  J.  M.  Jones 
sued  out  a  bill  of  exceptions,  assigning  error 
on  the  refusal  of  his  motion  for  new  trial 
and  on  the  pendente  exceptions  to  the  over- 
ruling of  his  demurrer.  No  error  is  assign- 
ed on  the  rulings  against  Mrs.  Larey. 

1,  2.  Cancellation  of  the  deed  was  prayed 
on  the  ground  that  the  grantee  obtained  it 
by  means  of  an  intentionally  false  and  fraud- 
ulent verbal  promise  to  hold  and  use  the 
land  for  certain  specific  purposes,  and,  hav- 
ing thus  obtained  the  title,  he  conveyed  the 
land  to  another  who  had  notice  of  his  fraud- 
ulent purpose,  and  in  pursuance  of  his 
scheme  to  defraud.  Equity  affords  relief 
in  such  a  case,  not  because  of  any  express 
trust  declared  in  the  verbal  promise,  but 
because  of  the  fraud  of  the  grantee.  This 
relief  may  be  granted  either  by  declaring  the 
bolder  of  the  legal  title  a  trustee  ex  maleflcio 
(Brown  ▼.  Doane,  86  Ga.  82,  12  S.  E.  179,  11 
L.'  R  A.  381)  or  by  a  cancellation  of  the  deed 
fraudulently  procured.    The  plaintiff's  relief 


f  is  not  based  on  a  mere  breach  of  an  oral 
promise,  but  upon  the  fraud  of  the  grantee 
In  procuring  an  absolute  deed  to  be  made  to 
himself  upon  his  fraudulent  representation 
and  promise  that  he  would  use  the  title  for 
the  grantor's  benefit  There  is  no  law  whieb 
requires  a  fraudulent  undertaking  to  be  man- 
ifested In  writing;  and  parol  evidence  is  ad- 
missible, not  for  the  purpose  of  contradicting 
the  deed,  but  for  the  purpose  of  establishing 
the  fraud  by  means  of  which  the  grantee  be- 
came vested  with  the  absolute  title. 

3.  The  court  instructed  the  Jury  that  they 
would  find  the  contentions  of  the  parties  set 
out  In  the  pleadings.  Error  is  assigned  that 
the  court  should  have  restated  the  conten- 
tions. While  it  is  the  right  and  duty  of  the 
court  to  state  the  contentions  of  the  parties, 
his  reference  to  the  pleadings  as  containing 
such  contentions  will  sufilce,  unless  the  spe- 
cial facts  of  the  case  may  require  a  formal 
statement  of  the  actual  Issues  in  order  to 
prevent  possible  misapprehension.  Central 
Ry.  Co.  T.  McKinney,  118  Ga.  538,  45  S.  E. 
430. 

4.  The  court  charged :  '*The  burden  of  proof 
is  upon  the  plaintiff  in  the  case  to  show  that 
her  contentions  are  correct.  What  is  meant 
by  the  burden  of  proof  is  the  weight  of  evi- 
dence; it  should  be  stronger  going  to  show 
the  plaintiff  is  correct  In  her  contentions 
than  it  is  going  to  show  the  defendant's  con- 
tentions are  correct ;  but  if  It  be  but  slightly 
so,  that  would  be  sufficient,  but  it  must  pre- 
ponderate in  her  favor  in  order  for  her  to 
recover  In  the  case.  Then  I  charge  you,  If 
you  find  from  the  evidence  that  the  conten- 
tions of  the  plaintiff  are  correct,  you  would 
find  in  her  favor;  otherwise,  you  would  find 
for  the  defendant**  The  error  assigned  Is 
that,  before  the  plaintiff  Is  entitled  to  relief 
by  cancellation  on  the  ground  of  fraud,  the 
evidence  must  be  clear  and  unequivocal  as  to 
the  fraud,  and  that  the  court  should  have  so 
instructed  the  Jury ;  that  the  expression  that 
if  the  evidence  of  the  plaintiff  be  but  slight- 
ly stronger  than  that  of  the  defendant,  that 
would  be  sufficient,  in  effect  abrogates  the 
rule  as  to  the  strength  of  evidence  sufficient 
to  Justify  cancellation.  Our  Code  declares 
that  in  all  dvil  cases  the  preponderance  of 
evidence  Is  sufficient  to  produce  mental  con- 
viction ;  and  that  by  a  preponderance  of  evi- 
dence is  meant  that  superior  weight  of  evi- 
dence which,  while  not  enough  to  wholly  free 
the  mind  from  a  reasonable  doubt.  Is  yet 
sufficient  to  incline  a  reasonable  and  im- 
partial mind  to  one  side  of  the  issue  rather 
than  the  other.  Civil  Code,  U  5144,  5145. 
Further  on  in  his  charge  the  court  said: 
"When  you  come  to  make  your  verdict  in  this 
case,  dont  view  the  evidence  in  detached 
portions,  but  take  the  whole  of  it,  all  the 
facts  and  circumstances  proven  In  the  case, 
to  determine  for  yourselves  what  the  truth 
is  as  best  you  can,  and  let  your  verdict  speak 
the  truth,  trying  to  do  Justice  between  the 
parties.**    While  the  particular  expression  to 
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wliiGh  exception  18  tftken  may  be  Inapt,  yet, 
when  taken  in  connection  with  its  context 
and  the  general  charge,  we  do  not  think  that 
It  mlflled  the  jory  as  to  the  degree  of  proof 
required  In  order  to  authorise  a  recovery  by 
the  plalntift. 

6.  In  his  instraction  the  court  said  to  the 
Jury,  ''Ton  take  the  law  from  the  court,  and 
the  facta  from  the  wltnessee,  and  apply  the 
one  to  the  other  and  make  your  verdict" 
Certain  documentary  evidence  was  used,  and 
it  l8  contended  that  this  chaise  excluded 
such  evidence  from  the  consideration  of  the 
Jury.  We  do  not  think  so.  The  court  was 
charging  upon  the  issues  made  in  the  case 
by  the  parol  evidence  which  was  offered  re- 
lating to  such  documentary  evidence.  While 
it  would  have  been  better  for  the  court  to 
have  instructed  the  Jury  that  they  should 
consider  all  the  evidence,  oral  and  written, 
in  applying  the  law  to  the  case,  we  do  not 
think  that  the  Jury  was  in  any  way  misled 
by  the  particular  expression  of  the  court  of 
which  complaint  is  made.  Bspeclally  so, 
where  it  appears  that  the  court,  in  discussing 
the  weight  of  evidence,  instructed  the  Jury : 
"Now,  there  Is  some  record  evidence  intro- 
duced here,  and  the  same  rules  will  apply 
to  that,  except  that  it  Is  not  delivered  from 
the  stand,  and  not  delivered  in  the  same  way 
as  witnesses  on  the  stand." 

6.  There  was  sufficient  evidence  to  author- 
ise tue  verdict,  which  has  the  approval  of 
the  trial  Judge.  We  do  not  think  any  sub- 
stantial error  was  committed  In  the  trial; 
and  the  Judgment  is  affirmed.  All  the^  Jus- 
tices concur. 

(134  Ga.  800) 
JOHNSON   V.   AMERICAN   NAT.   LIFE 

INS.  CO. 

(Supreme  Court  of  Georgia.     July  14,  1910.) 

(Byllahus  hy  ih^  Court.) 
L  INSUBANCE  (i  134*)— Action  on  Pomct— 

Fbaudulbnt  Statements  of  Insubbo— Ad- 

icissiBiLiTT  IN  Evidence. 

A  statute  declares  Uiat  all  life  or  fire  in- 
surance policies  issued  upon  the  lives  or  prop- 
erty of  persons  within  the  state,  which  contain 
any  reference  to  the  application  for  insurance. 
or  the  constitution,  by-laws,  or  other  rules  of 
the  company,  either  as  forming  part  of  the 
policy  or  contract  between  the  parties  thereto, 
or  having  any  bearing  on  said  contract,  shall 
contain  or  have  attached  to  said  policy  a  correct 
copy  of  said  application,  signed  by  the  applicant, 
and  of  the  by-laws  referred  to,  and,  unless  so 
attached  and  accompanying  the  policy,  no  such 
constitution  or  by-laws  shall  be  received  in 
evidence,  either  as  part  of  the  policy  or  as  an 
indepenaent  contract,  in  any  controversy  be- 
tween the  parties  to  or  interested  in  the  said 
policy,  "nor  shall  such  application  or  by-laws 
be  considered  a  part  of  the  policy  or  contract 
between  the  parties."  Held,  that  a  failure  to 
attach  an  application  for  life  insurance  to  the 
policy,  which  referred  to  it,  prevented  such  ap- 
plication from  being  treated  as  a  part  of  the 
contract  or  introduced  in  evidence  as  such,  or 
to  show  that  certain  statements  were  contract- 
ed or  warranted  to  be  true ;   but  it  did  not  pre- 


vent the  defendant  from  plead! bg  and  proving 
that  the  Insured  had  made  false  and  fraudulent 
statements  as  to  his  age  and  health,  and'  had 
thus  fraudulently  induced  the  insurer  to  issue 
the  policy,  and  that  it  was  therefore  void,  not 
as  matter  of  contract,  but  because  of  fraudulent 
procurement. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  214~21< ;    Dec.  Dig.  I  134.*] 

2.  iNSUBANCE  (11  255,  655*)— Action  on  Pol- 

ICY—EviDSNCBh-RATB    BOOK. 

Suit  waa  brought  on  a  policy  of  life  insur- 
ance containing  the  following  provision:  ''If 
the  age  of  the  Insured  is  incorrectly  stated,  the 
amount  payable  under  this  policy  shall  be  the 
insurance  which  the  actual  premiums  would 
have  purchased  at  the  true  age  of  the  insured." 
The  age  stated  in  the  policy  was  55  years.  The 
defendant  pleaded  fraud  in  the  procurement  of 
the  policy,  alleging  that  in  fact  the  insured  was 
more  than  70  years  of  age,  and  uninsurable. 
Held,  that  the  rate  book  of  the  company  was 
admissible  for  the  purpose  of  showing  that  there 
was  no  rate  on  a  person  70  years  of  age,  and 
that  the  misrepresentation  was  material.  • 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  548 ;   Dec.  Dig.  §§  255,  655.*] 

3.  Insurance  (|  655*)— Action  on  Foliot— 
Evidence. 

Under  the  issue  of  fraud  in  the  procurement 
of  the  policy,  it  was  competent  to  show  false 
representations  by  the  insured  as  to  his  age  and 
health,  and  what  they  were  in  fact;  and  admis- 
sions made  by  him  were  relevant  In  that  con- 
nection. 

[Ed.  Note.— For  oth*»r  cases,  see  Tns"  ranee. 
Cent  Dig.  |i  1677-1685 ;    Dec.  Dig.  f  655.»] 

4.  Evidence  (i  333*)  —  Documentary  Evi- 
dence. 

The  tax  digest  of  the  county  of  the  resi- 
dence of  the  insured  was  admissible  in  evidence 
to  show  that,  while  his  name  appeared  thereon, 
he  returned  no  poll  tax,  as  bearing  on  his  age. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  333.*] 

5.  Evidence  (|  833*)— Records. 

So,  also,  was  the  book  of  registered  voters, 
containing  the  name  of  the  insured  and  the 
statement  of  his  age. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $$  1247-1257,  125U-1265 ;  Dec.  Dig. 
I  333.*] 

6.  Pleading  (|  307*)  —  Appeal  and  Easoa 
<{  1039*)— Review— Parmlbsb  Ebbob. 

It  is  not  correct  practice  to  attach  to  a 
plea  as  exhibits  original  documents  which  will 
be  relied  on  as  evidence.  Copies,  not  original 
papers,  should  be  used  as  exhibits  to  pleadings. 
Where  orij^inais  are  so  attached,  on  proper  mo- 
tion made  in  due  time,  the  court  should  require 
the  originals  to  be  detached  and  copies  sub- 
stituted. But  where  no  motion  was  made,  and 
just  before  the  jury  retired  the  court  was  ask- 
ed to  have  the-  exhibits  detached  from  the  an- 
swer of  the  defendant,  and  not  to  allow  them  to 
be  taken  out  by  the  Jury,  and  not  to  allow  the 
jury  to  see  them,  a  refusal  of  such  motion  will 
not  necessitate  a  new  trial,  where  the  court 
had,  in  the  presence  of  the  juiy,  rejected  such 
papers  from  evidence,  and  ruled  them  inadmis- 
sible as  such. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  ©30-034;  Dec.  Dig.  |  307;*  Ap- 
peal and  E)rror,  Cent  Dig.  i§  4075-408S ;  Dec 
Dig.  §  1039.*] 

7.  Review 'on  Appeal. 

When  considered  in  the  light  of  the  evi- 
dence and  the  entire  charge,  the  charges  com- 
plained of  do  not  require  a  new  trial.  The  evi- 
dence was  sufficient  to  authorize  the  verdict 
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Error  from  Superior  Court,  Johnson  Coun- 
ty; B.  T.  RawUngs,  Judge. 

Action  by  E.  A.  W.  Johnson  against  the 
American  National  Life  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

J.  Ik  Kent,  B.  L.  Stephens,  and  Hines  & 
Jordan,  for  plaintiff  in  error.  Wm.  Fair- 
doth,  B.  B.  Blount,  Fred  Harper,  Brown  & 
Randolph,  and  Robt  S.  Parker,  for  defend- 
ant in  error. 

LUMPKIN,  J.  A  policy  of  Insurance  was 
procured  on  the  life  of  an  aged  negro,  who 
was  about  70  years  old  and  in  feeble  health, 
as  shown  by'  the  weight  of  the  testimony. 
He  represented  himself  to  be  55  years  of  age 
and  in  good  health,  and  the  policy  stated  his 
age  to  be  55  years.  There  was  evidence 
tending  to  show  that  he  did  not  pay  the  pre- 
mium himself,  but  it  was  paid  by  a  white 
man,  on  whose  place  he  lived.  The  person 
who  paid  the  premium  also  appeared  to  have 
taken  considerable  Interest  in  effectuating 
the  insurance.  The  policy  was  dated  January 
22,  1008,  and  was  assigned  to  the  person  who 
paid  the  premium,  the  assignment  being  dat- 
ed January  30th.  The  evidence  showed  that 
the  assignment  was  prepared  in  advance,  and 
was  taken  to  the  insured,  along  with  the  pol- 
icy, and  that  then  It  was  signed  and  both 
together  were  delivered  to  the  assignee.  On 
February  Sd  the  insured  died,  12  days  after 
the  date  of  the  policy.  Suit  was  brought  by 
the  assignee  against  the  insurance  company. 
The  defendant  set  up  fraud  in  the  procure- 
ment of  the  policy,  and  that  it  was  a  wager- 
ing contract,  but  offered  to  return  the  pre- 
mium paid.  The  Jury  found  for  the  defend- 
ant The  presiding  judge  overruled  the 
motion  for  a  new  trial,  and  the  plaintiff  ex- 
cepted. 

The  principal  question  involved  is  as  to  the 
effect  of  the  act  of  August  17,  1906  (Acts 
1906,  p.  107).  It  declares  that,  *'from  and 
after  the  passage  of  this  act,  all  life  and  fire 
insurance  policies  issued  upon  the  life  or 
property  of  persons  within  this  state,  wheth- 
er Issued  by  companies  organized  under  the 
laws  of  this  state  or  by  foreign  companies  do- 
ing business  in  this  state,  which  contain  any 
reference  to  the  application  for  insurance,  or 
the  constitution,  by-laws,  or  other  rules  of 
the  company,  either  as  forming  part  of  the 
policy  or  contract  between  the  parties  there- 
to, or  having  any  bearing  on  said  contract, 
shall  contain  or  have  attached  to  said  policy 
a  correct  copy  of  said  application  signed  by 
the  applicant,  and  of  the  by-laws  referred 
to;  and  unless  so  attached  and  accompanying 
the  policy,  no  such  constitution  or  by-laws 
shall  be  received  in  evidence  either  as  part 
of  the  policy  or  as  an  independent  contract 
In  any  controversy  between  the  parties  to  or 
interested  In  the  said  policy;  nor  shall  such 
application  or  by-laws  be  considered  a  part 
of  the  policy  or  contract  between  such  par- 


ties." This  act  provides  that,  where  a  ref- 
.erence  Is  made  in  the  policy  of  Insurance  to 
the  application,  a  correct  copy  of  the  latter 
must  be  attached  to  the  policy,  and  unless 
this  is  done  such  application  shall  not  *'be 
considered  a  part  of  the  policy  or  contract 
between  such  parties.*'  But  this  does  not 
exclude  an  Insurance  company  from  showing 
that  the  policy  was  procured  by  fraud  and 
misr^resentation. 

To  consider  the  application  as  a  part  of  the 
contract  of  insurance,' and  as  forming  a  war- 
ranty or  covenant,  treats  the  policy  as  a 
valid  contract  and  sets  up  one  of  Its  terms. 
To  seek  to  set  aside  or  repudiate  the  policy 
as  having  been  obtained  by  fraud  is  to  set 
up  that  there  was  no  valid  and  binding  con* 
tract  of  Insurance.  The  two  things  are  en* 
tlrely  different  The  legislative  enactment, 
which  declares  that,  under  certain  circum- 
stances, an  application  for  Insurance  men- 
tioned in  the  policy  shall  not  be  considered  a 
part  of  the  policy  or  contract  between  the 
parties,  does  not  prohibit  one  of  such  parties 
from  showing  that,  whatever  the  contract 
was,  It  was  procured  by  the  fraud  of  the 
other.  1  May  on  Insurance  (4th  Ed.)  ^  29,  G. 
Section  2097  of  the  Code  of  1885,  In  so  far 
as  it  provides  that  the  representations  con- 
tained in  an  application  for  Insurance  are 
considered  as  covenanted  to  be  true,  is  modi- 
fled  by  the  act  of  1906.  But  section  2098  pro- 
vides: "Any  verbal  or  written  representa- 
tions of  fact  by  the  assured  to  Induce  the  ac- 
ceptance of  the  risk,  if  material,  must  be 
true,  or  the  policy  Is  void.  If,  however,  the 
party  has  no  knowledge,  but  states  on  the 
representation  of  others,  bona  fide,  and  so  In- 
forms the  insurer,  1;h'e  falsity  of  the  informa- 
tion does  not  void  the  policy."  And  section 
2099  declares  that  "a  failure  to  state  a  ma- 
terial fact,  if  not  done  fraudulently,  does  not 
void;  but  the  willful  concealment  of  such  a 
fact,  which  would  enhance  the  risk,  will  void 
the  policy."  The  court  excluded  the  applica- 
tion; but  evidence  was  admissible  to  show 
false  representations  and  concealment 

The  tax  digest  was  admissible.  Grifi^n  t. 
Wise,  115  Ga.  610,  41  S.  B.  1003;  Western  & 
Atlantic  R.  Co.  v.  Tate,  129  Ga.  526,  58  S.  EL 
266.  The  registration  book  of  voters  was  al- 
so admissible,  to  throw  Ught  on  the  age  of 
the  Insured. 

The  charge  of  the  court  was  not  entirely 
accurate,  in  view  of  the  sections  of  the  Code 
above  cited,  and  of  the  provision  in  the  policy 
that,  '*lf  the  age  of  the  Insured  is  Incorrect- 
ly stated,  the  amount  payable  under  this  pol- 
icy shall  be  the  insurance  which  the  actual 
premium  would  have  purchased  at  the  true 
age  of  the  Insured."  But  when  the  entire 
charge  is  considered  together,  and  It  Is  re- 
membered that,  if  the  Insured  was  70  years 
of  age,  instead  of  55,  he  was  not  an  insurable 
risk  in  this  company,  and  that  the  premium 
would  not  have  purchased  any  insurance  at 
his  true  age,  we  do  not  think  that  any  of  the 
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charges  to  which  objection  was  taken  should 
cause  a  new  trial. 

The  Jury  found  for  the  defendant  The 
presiding  jndge  approved  their  finding,  and 
we  cannot  say  that  he  erred  in  so  doing. 

Judgment  affirmed.  Ail  the  Justices  con- 
cur 


(134  CtaL  8M) 

FORD  V.  MAYOR  AND  COUNOIIi  OF 
BRUNSWICK,  t 

(Supreme  Court  of  Georgia.     July  14,   1910.) 
(SyUahua  by  the  Court  J 

GONSnTUTIONAL  Li^W  ((  80*)— DlSTBIBUTION 
OF  GOVBBNHBNTAL  POWEBS— OONSTBUOTION 
OF  CONSTITXTTION. 

The  Court  of  Appeals  certified  the  follow- 
ing question:  "Is  secnou  4  of  the  act  approved 
December  23,  1892  (Acts  1892,  p.  213),  amend* 
Ing  the  charter  of  Brunswick,  unconstitutional 
and  void  in  so  far  as  it  authozizes  the  mayor  of 
the  city  of  Brunswidc  to  preside  as  judge  in 
the  police  court  of  said  city,  be  being  a  mem- 
ber of  the  legislative  body  of  the  cit^,  because 
said  section  above  referred  to  is  in  violation  of 
article  1,  §  1,  par.  23,  of  the  Constitution  of  the 
state  of  Georgia  (Civ.  Code  1805,  $  5720),  which 
provides  that  *tbe  legislative,  judicial,  and  execu- 
tive powers  shall  forever  remain  separate  and 
distinct,  and  no  person  discharging  the  duties 
of  one  shall  at  the  same  time  exercise  the  func- 
tions of  either  of  the  others,  except  as  herein 
provided.'  in  that  said  section  allows  the  mayor, 
who  is  charged  with  legislative  functions,  to  ex- 
ercise Judicial  functions  also  by  presidincr  in 
the  mayor's  court?"  Held,  that  the  provision 
of  the  Constitution  referred  to  relates  to  state 
legislative,  judicial,  and  executive  powers,  and 
has  no  relation  to  municipal  offices,  created  by 
the  Legislature,  in  the  discharge  of  strictly  mu- 
nicipal functions.  Rhafer  v.  Mumma,  17  Md. 
331.  77  Am.  Dec  656;  Waldo  v.  Wallace,  12 
Ind.  ,569.  On  general  subject,  see  10  Century 
Digest,  1316  et  seq.,  458  et  seq. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |§  140-147;  Dec.  Dig.  § 
80.*] 

Certified  Question  from  Conrt  of  Appeals. 

Action  between  Lee  Ford  and  the  Mayor 
and  Council  of  Branswick.  From  the  judg- 
ment, Ford  brought  error  to  the  Conrt  of 
Appeals,  from  which  a  question  was  certi- 
fied to  the  Supreme  Court.  Question  an- 
swered. 

F.  H.  Harris,  for  plaintiff  in  error.  Boling 
Whitfield,  for  defendant  in  error. 

ATKINSON,  J.  Question  answered  as  set 
forth  in  headnote.    All  the  Justices  concur. 


(134  Oa.  840) 

MILLEDGSVILLB  OIL  MILLS  v.  WIL- 
KINSON. 

(Supreme  Court  of  Georgia.     July  IS,  1010.) 

(Byllabu9  ly  the  Court,) 

1.  Master  awd  Sebvant  (|  258*)--Injubie8  to 
Sebv AWT  —  Actions— Sufficiency  of  Peti- 
tion. 

The  plaintiflTs  petition  as  amended  was  suf- 
ficient to  withstana  the  demurrers  filed  by  the 


defendant,  and  the  court  below  did  not  err  in 
overruling  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  S^;  Dec  Dig.  i  2o&«] 

2.  Review  on  Appeal. 

While  there  were  some  slight  inaccuracies 
in  the  court's  charge  upon  the  subject  of  the 
mortality  and  annuity  tables  introduced  in  evi- 
dence, they  were  not  of  such  a  nature  as  to  re- 
quire the  grant  of  a  new  trial. 

8.  Review  on  Appeal. 

The  charge  of  the  conrt  as  a  whole  was  full, 
fair,  and  complete,  and  no  material  error  ap- 
pears in  the  excerpts  of  the  charge  which  are 
attaclied  as  erroneous  in  the  motion  for  a  new 
trial. 

4.  Review  on  Ai»peal. 

No  error  appears  in  the  other  mlings  of 
court  complained  of,  and  there  was  sufficient 
evidence  to  support  the  verdict 

ESrror  ftom  Superior  Court,  Baldwin  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  J.  D.  Wilkinson  against  the  Mll- 
ledgeville  Oil  Mills.  Judgment  for  plaintiflP, 
and  defendant  brings  error.    Affirmed. 

It  was  alleged  in  the  petition  that  the 
plaintiff  was  employed  in  the  mill  of  the  de- 
fendant as  a  mill  hand,  and  was  subject  to 
orders  of  the  superintendent;  that  he  was 
directed  by  the  latter  to  sharpen  certain 
knives  upon  an  emery «  wheel  operated  by 
steam  power,  in  connection  with  which  there 
were  mechanical  devices  of  a  nature  unknown 
to  petitioner ;  that  while  engaged  In  perform- 
ing this  work  a  piece  of  steel  from  one  of 
the  knives  was  broken  off  by  the  wheel  and 
thrown  into  petitioner's  right  eye,  thereby  de- 
stroying the  sight  of  the  same;  that  peti- 
tioner was  without  experience  in  operating 
machinery  of  the  character  of  that  described 
in  the  petition,  and  this  was  known  to  the 
defendant ;  that  plaintiff  was  directed  by  the 
superintendent  to  hold  the  knives  against 
the  wheel  with  his  hand,  and  that  to  do  so 
necessitated  his  standing  In  front  of  the 
wheel;  that  the  frame  carrying  the  emery 
wheel  was  defective,  in  that  it  had  no  prop- 
er feed  or  guide  to  regulate  the  pressure  of  the 
knife  on  the  wheel,  and  that  the  guide  did  not 
properly  place  the  knife,  which  defects  were 
known  to  the  defendant  and  unknown  to  peti- 
tioner; that  the  defendant  was  negligent  in 
furnishing  plaintiff  with  a  defective  and  dan- 
gerous machine  ui)on  which  to  sharpen  the 
knives,  and  in  placing  petitioner  in  a  position 
of  danger,  and  in  failing  to  warn  petitioner  of 
the  dangerous  position  and  of  the  dangerous 
and  defective  character  of  the  machine,  and 
in  failing  to  Instruct  petitioner  as  to  the  safe 
and  proper  use  and  operation  of  the  ma- 
chine; that  the  position  occupied  hy  peti- 
tioner in  front  of  the  wheel  was  the  place 
indicated  to  him  by  the  defendant's  machin- 
ist and  superintendent  as  the  proper  posi- 
tion; that  the  position  thus  indicated  was  a 
dangerous  one,  because  it  was  where  the 
wheel  would  likely  cast  fragments  broken 
from  the  wheel  or  instrument  being  ground ; 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  Ik  Rep'r  Indexes 
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that  the  danger  of  this  position  was  not  so 
obvious  and  plain  that  a  person  of  petition- 
er's inexperience  In  the  use  of  such  a  wheel 
or  of  machinery  generally  could  have  dis- 
covered it  by  the  exercise  of  ordinary  care, 
and  petitioner  had  not  discovered  such  dan- 
ger prior  to  the  injury  complained  of,  but  the 
danger  was  discernible  to  a  person  skilled  in 
the  use  of  machinery,  and  was  known  to  de- 
fendant's superintendent  and  machinist ;  that 
because  of  the  defects  described,  and  the 
high  speed  with  which  the  wheel  was  oi)er- 
ated,  the  same  was  rendered  dangerous,  es- 
pecially to  an  inexperienced  operator;  that 
petitioner  was  an  ordinary  mill  hand,  en- 
tirely without  experience  in  the  operation  of 
machinery  like  that  referred  to;  that  the 
defendant  was  negligent,  in  that  its  super- 
intendent and  machinist  directed  plaintiff  to 
adjust  the  knife  to  the  stone  by  the  use  of 
a  hand  attachment,  and  did  not  notify  and 
direct  him  to  use  the  automatic  adjuster  then 
adjusted  to  the  carriage  of  said  machine. 

The  defendant  demurred  generally;  also 
specially,  upon  the  ground  that  it  did  not  ap- 
pear from  the  petition  that  it  was  the  duty 
of  the  defendant  to  warn  the  plaintiff  that 
the  place  was  dangerous,  nor  why  it  was  dan- 
gerous, nor  in  what  the  danger  consisted,  nor 
why  such  danger  wa9  not  within  the  knowl- 
edge of  the  plaintiff,  nor  why  the  plaintiff  did 
not  have  as  full  an  opportunity  to  know  of 
the  danger  as  the  defendant  had;  that  the 
plaintiff  did  not  state  in  what  consisted  the 
defect  or  danger  of  the  machine  furnished, 
nor  whether  the  defect  was  latent  or  appar- 
ent, whether  obvious  or  concealed,  nor  in  what 
the  same  consisted ;  and  that  It  did  not  appear 
from  the  petition  what  or  why  instructions 
were  necessary  as  to  the  use  of  the  machine, 
or  why  any  warning  of  danger  was  required 
of  the  master  to  an  adult  servant 

Allen  &  Pottle  and  N.  B.  &  W.  A.  Harris, 
for  plaintiff  in  error.  Hines  &  Vinson,  for 
defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(184  Oa.  806)         

ROSS  V.  LBTTICB,  County  Treasurer. 

(Supretne  Court  of  Georgia.    Aug.  9,  1910.) 

(8yllahu9  hy  tJie  Court) 

1.  Constitutional  Law  (§  190*)  —  Rbtboao- 
TivE  Laws. 

An  act  of  the  General  Assembly  which  cre- 
ates a  new  obligation  and  imposes  a  new  duty  in 
respect  to  transactions  or  considerations  al- 
ready past  Is  retroactive  in  character,  and  in 
violation  of  article  1,  |  8,  par.  2,  of  the  Con- 
stitution (Civ.  Code,  §  5730),  which  forbids  the 
General  Assembly  to  pass  a  retroactive  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,   Cent.  Dig.  §(  531-533;   Dec.  Dig.  | 


(Additional  Syllahm  by  Editorial  Btaf.) 

2.  Constitutional  Law  (§  188*)—**Rbtbo ac- 
tive Statutes." 

A  statute  is  "retroactive^"  in  its  legal  sense, 
which  creates  a  new  obligation  on  transactions 
or  considerations  already  past,  or  destroys  or 
impairs   vested   rights. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  530;  Dec.  Dig.  %  18S.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  7,  pp.  6190-6201.] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Application  of  John  P.  Ross  for  writ  of 
mandamus  to  M.  Lettice,  County  Treasurer. 
Judgment,  for  def endant»  and  plaintiff  brings 
error.    Affirmed. 

J.  B.  Hall  and  John  P.  Ross,  for  plaintiff 
in  error.  Jos.  H.  Hall,  Du  Pont  Guerry,  and 
Warren  Roberts,  for  defendant  in  error. 

ETVANS,  P.  J.  In  1871  the  General  Assem- 
bly created  the  road  board  of  Bibb  county, 
conferring  upon  that  body  ministerial  au- 
thority ov^r  clearing  and  working  the  legally 
established  public  roads.  The  fiscal  affairs 
of  Bibb  county  are  looked  after  by  the  coun- 
ty board  of  commissioners,  and  that  board 
has  also  Jurisdiction  to  lay  out  and  estab- 
lish a  public  road.  The  county  board  of 
commissioners  established  a  public  road,  di- 
recting It  to  be  entered  upon  the  register  of 
public  roads,  to  be  worked  by  the  county 
road  forces.  The  road  board  refused  to  obey 
this  order,  and  certain  citizens  of  Bibb  coun- 
ty filed  an  application  for  mandamus  against 
them  to  compel  obedience  to  such  order. 
The  road  board  employed  Mr.  Ross,  an  at- 
torney at  law,  to  defend  the  application  for 
mandamus.  His  defense  was  successful. 
Green  v.  Road  Board  of  Bibb  County,  126 
Ga.  603,  56  S.  E).  50.  Mr.  Ross  presented  a 
bill  for  his  fees  to  the  proper  authorities  of 
Bibb  county,  who  refused  to  audit  and  pay 
the  demand;  and  suit  was  instituted,  which 
resulted  in  favor  of  the  county.  Thereui)on 
the  General  Assembly  passed  an  act  author- 
izing and  directing  Bibb  county  to  pay  Mr. 
Ross'  fee  and  certain  expenses  incurred  by 
him  in  the  litigation.  The  county  commis- 
sioners, after  the  passage  of  this  act,  ap- 
proved the  demand  and  issued  a  warrant  to 
the  treasurer  for  its  payment  The  treasurer 
refused  to  pay  the  warrant,  and  Mr.  Ross 
applied  for  a  mandamus  to  compel  him.  The 
court  refused  to  grant  a  mandamus  absolute^ 
and  exception,  is  taken  thereto. 

At  the  time  of  the  enactment  of  the  act 
of  1000  it  had  been  adjudicated  that  Mr. 
Ross  was  not  entitled  to  receive  from  the 
county's  revenues  compensation  for  defoid- 
Ing  the  road  board  in  certain  litigation. 
This  adjudication  was  based  on  the  lack  of 
power  in  the  road  board  to  employ  counsel 
at  the  county's  expense  to  defend  the  i)oard 
in  a  mandamus  proceeding  instituted  by  citi- 
zens of  the  county  to  compel  it  to  open  and 
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work  a  road  purporting  to  have  been  estab- 
lished by  order  of  the  county  board  of  com- 
missioners. Ross  V.  Bibb  Connty,  130  Ga. 
585,  61  S.  E.  465.  Whatever  right  Mr.  Ross 
may  now  have  against  the  county  to  collect 
bis  fee  and  certain  expenses  must  spring 
from  the  act  of  1909.  By  the  terms  of  the 
act  Bibb  county  ''is  authorized  and  directed 
to  pay  to  John  P.  Ross,  of  said  county,  the 
sum  of  seven  hundred  and  fifty  ($750)  dollars 
for  attorney's  fees  Incurred  by  the  road 
board  of  Bibb  county  in  the  case  of  John  0. 
Greei  and  T.  B.  West  v.  The  Road  Board  of 
Bibb  county,  petition  for  mandamus,  in  the 
superior  court  of  Bibb  county,  and  fourteen 
dollars  and  seventy-five  cents  ($14.75)  for 
costs  Incurred  by  said  road  board  and  ad« 
vanced  by  him  on  a  cross-bill  of  exceptions 
in  said  case."  Acts  1909,  p.  377.  This  act  is 
assailed  as  being  void,  because  violative  of 
^article  1,  |  3,  par.  2,  of  the  Oonstltution 
(Oiv.  Code,  {  5730),  which  declares  ttat  "no 
bill  of  attainder,  ex  post  facto  law,  retro- 
active law,  or  law  impairing  the  obligations 
of  contracts,  or  making  irrevocable  grants 
of  special  privileges  or  immunities,  shall  be 
passed/*  Manifestly  the  act  is  retrospective, 
and  intended,  not  only  to  confer  power  up- 
on the  county  to  pay  the  fee,  but  to  create  a 
liability  against  the  county  which  theretofore 
did  not  exist  In  construing  a  similar  pro* 
vision  in  the  Texas  Constitution,  the  Su- 
preme Court  of  that  state  said  that  *'retro- 
spection,  within  the  meaning  of  the  Constitu- 
tion, would  be  to  give  a  right  where  none  be* 
fore  existed,  and,  by  relation  back;  to  the 
party  the  benefit  of  It"  Sutherland  v.  De 
Leon,  1  Tex.  250,  46  Am.  Dec.  101.  A  stat- 
ute iB  retroactive,  in  its  legal  sense,  whldi 
creates  a  new  obligation  on  transactions  or 
considerations  already  past,  or  destroys  or 
impairs  vested  rights.  A  statute  does  not 
operate  retrospectively  because  it  relates  to 
antecedent  facts,  but  if  it  is  intended  to 
affect  transactions  which  occurred  or  rights 
which  accrued  before  It  became  operative  as 
such,  and  which  ascribe  to  them  essentially 
different  effects,  in  view  of  the  law  at  the 
time  of  their  occurrence.  It  is  retroactive  in 
character.  Hasbrouck  v.  Milwaukee,  13  Wis. 
39,  80  Am.  Dec  718;  Evans  v.  Denver,  26 
Colo.  193,  57  Pac.  696;  Chicago,  B.  &  Q.  Rail- 
road Co.  V.  State,  47  Neb.  549,  66  N.  W.  624, 
41  li.  R  A.  481,  53  Am.  St  Rep.  657;  State 
V.  Whittlesey,  17  Wash.  447,  50  Paa  119; 
Bdbixwell  V.  Goetschius,  40  N.  J.  Law,  383,  29 
Am.  Rep.  242.  Mr.  Justice  Story,  in  the  case 
of  Society  for  Propagating  the  Gospel  v. 
Wheeler,  2  QalL  189,  Fed.  Cas.  No.  13,156, 
thus  defines  a  retroactive  law:  *'Upon  prin- 
ciple every  statute  which  takes  away  or  im- 
pairs vested  rights  acquired  under  existing 
laws,  or  creates  a  new  obligation.  Imposes  a 
new  duty,  or  attaches  a  new  liability  in  re- 
spect to  transactions  or  considerations  al- 
ready past,  must  be  deemed  retrospectivjs." 


This  definition  has  been  adopted  in  Ralrden 
V.  Holden,  15  Ohio  St  207,  and  Sturges  v. 
Carter,  114  U.  S.  511,  5  Sup.  Ct.  1014,  29 
L.  Ed.  240.  The  design  of  the  act  is  to  create 
a  new  obligation  and  to  impose  a  new  duty 
in  respect  to  a  transaction  or  consideration 
already  past,  and,  under  the  overwhelming 
weight  of  authority,  such  a  statute  is  retro- 
active. The  Constitution  forbids  the  General 
Assembly  to  pass  retroactive  laws,  and  the 
act  of  1909  comes  within  the  prohibition. 

The  statute  was  attacked  as  offending  oth- 
er provisions  of  the  Constitution,  and  special 
facts  were  pleaded  in  bar  of  the  plaintifTs 
remedy ;  but  iu  view  of  our  holding  that  the 
act  of  1909  is  unconstitutional  because  it 
is  retroactive,  It  becomes  unnecessary  to  dis- 
cuss the  other  features  of  the  case. 

Judgment  affirmed.  The  other  Justices 
concur,  except  BECK,  J.,  absent 


a34  Ga.  8e») 
TURNER  V.  CITY  ELECTRIC  RY.  CO. 
(Supreme  Court  of  Georgia.    Aug.  9,  1910.) 

(Syllabus  hv  the  Court.) 

1.  Cabbiebs  >  (8  303*)  ^  Stbebt  Rajlboads  — 
Landings  fob  Passengebs. 

Geoextdl^  the  duty  which  the  law  imposes 
upon  an  ordmary  railroad  company  to  provide 
and  maintain  a  safe  place  for  landing  its  passen- 
gers  is  not  applicable  to  a  street  car  company, 
operating  its  line  along  a  public  street  of  a  city 
and  not  stopping  at  reeiilar  places  selected  by 
it,  or  providing  places  cor  passengers  to  get  on 
and  off  its  cars,  but  stopping  such  cars  at 
street  crossings  or  various  mtermediate  places 
upon  signal  from  a  passenger.  Macon  Ry.  & 
Light  Co.  V.  Vining,  120  Ga.  513,  48  S.  E.  232. 
[Ed.  Note.~Foir  other  cases,  see  Carriers, 
Cent  Dig.  {  1231 ;  Dec.  Dig.  ^  303.*] 

2.  Cabbiebs  ($  303*)  — Stbbet  Railboads  — 
Duty  to  Passengers. 

Under  such  circumstances  It  Is  the  duty  of 
the  company,  and  its  agents  or  employ^  rep- 
resenting it  to  use  due  diligence  to  select  a  rea- 
sonably safe  place  for  landing  its  passengers, 
and  to  make  such  selection  with  reference  to 
getting  off  the  car  while  it  is  at  rest 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  1231 ;  Dec,  Dig.  f  303.*] 

3.  Cabbiebs  (J  280*)— Duty  to  Passbngeb»— 

EXTBAOBDINABY  DiJUGENCE. 

The  diligence  due  from  a  carrier  of  passen- 
gers for  hire  for  the  protection  of  its  passengers 
is  extraordinary  diligence.    Civ.  Code,  {  2266. 

[E3d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  If  1085-1092, 1098-1106,  1109-1117 ; 
Dec.  Dig.  i  280.*] 

4.  Cabbiebs  ((  321*)  — Stbebt  Railboads  — 
Landing  fob  Passengebs. 

While  the  charge  of  the  court,  that  "in 
that  connection  I  charge  you  it  is  the  duty  of 
the  defendant  In  this  case  to  provide  for  pas- 
sengers on  their  railway  a  reasonably  safe  place 
to  alight  from  the  car ;  that  is,  to  aet  off  of  the 
cars'* — was  not  accurately  adjusted  to  the  evi- 
dence in  the  case,  standing  alone,  it  might  not 
require  a  new  trial ;  but  the  judge  nowhere  in 
his  charge  instructed  the  jury  as  to  the  duty 
of  the  defendant  company  in  regard  to  selecting 
a  reasonably  safe  place  for  the  landing  of  pas- 
sengers. 

[EU.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  f  821.*] 


*V»r  othw  CM6S  see  same  topio  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexet 
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5.  Cabbiebs  (§  348*)— INJUBT  to  Passengebs 
—  Care  Requibed  in  Alighting  fbom 
Stbeet  Cab. 

The  judge  should  not  inform  the  joiy  that 
ordinary  care  on  the  patt  of  a  passenger  re- 
quires him  to  do  some  particular  thing,  such  as 
looking  out  for  danger. 

(a)  Charges  that  *'if  the  plaintiff  oould  have 
avoided  the  consequences  of  its  negligence  by 
ordinary  care  in  looking  out  for  danger  and 
avoiding  it/'  and  that  "if  there  was  a  safe  place 
on  one  side  of  the  car»  and  she  chose  to  alight 
on  the  other  side,  whidi  was  not  safe,  and  that 
unsafe  condition  would  have  been  apparent  to 
her,  had  she  used  ordinary  care  in  looking  out 
for  dang;er,  and  by  ordinary  care  she  could  have 
avoided  injury,  she  could  not  recover,'*  were  not 
accurately  expressed.  The  expressions  "by  or- 
dinary care  in  looking  out  for  aanger  and  avoid- 
ing it,'*  and  "had  she  used  ordinary  care  in  look- 
ing out  for  danger,**  may  have  led  the  jury  to 
understand  that  the  court  instructed  them,  as 
matter  of  law,  that  under  the  evidence  ordinary 
care  required  the  plaintiff  to  look  out  for  dan- 
ger. 

lEd.  Note.--Por  other  cases,  see  Carriers, 
Cent  Dig.  §§  1403-1407 ;   Dec.  Dig.  {  348.*] 

d.  Instbuctions. 

The  giving  of  a  certain  request  in  charge, 
after  the  conclusion  of  the  general  x:harge,  with 
the  addition  thereto,  is  not  likely  to  occur  on 
another  trial,  and  need  not  be  dealt  with. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  Mattle  Turner  against  the  City 
Electric  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

McHenry  &  Porter  and  W.  M.  Henry,  for 
plaintiff  in  ei^ror.  Dean  &  Dean,  for  defend- 
ant In  error. 

LUMPKIN,  J.  Judgment  reversed.  The 
other  Justices  concur,  except  BECK,  J.,  ab- 
sent 


<134  Ga.  844) 

ELLIOTT  et  al.  v.  HIPP  et  al. 
(Supreme  Court  of  Georgia.     July  27,  1910.) 

(8yllahu9  hy  the  Court.) 

1.  Mandamus  (§  70*)— P'oweb  to  Issur— Com- 
pelling Pebfobmancb  of  Official  Duties. 

When  duties  are  Imposed  on  a  Judge  of  a 
superior  court  as  an  officer,  another  judge 
of  the  superior  court  has  no  bower  to  issue  a 
mandamus  to  compel  the  performance  of  such 
duties. 

(a)  The  duty  devolving  upon  the  judge  of  a 
superior  court  under  Pol.  Code,  §§  50,  61,  pro- 
viaing  for  the  appointment  of  a  board  of  county 
registrars,  is  an  official  act. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S  132 ;    Dec  Dig.  J  7a*] 

2.  Mandamus  (J  141*)-^udge8  (J  49*)— Dis- 
qualification—Revocation  of  Mandamus. 

Where  the  judge  of  another  circuit  to  whom 
such  application  was  presented  refused  a  man- 
damus nisi  against  ue  judge  named  in  the 
petition,  and  panted  a  restraining  order  and 
mandamus  nisi  against  the  registrars,  it  was 
proper  for  the  judge  granting  the  order  and 
mandamus  nisi  to  subsequently  revoke  tte  same 
and  refuse  to  take  further  action  on  such  ap- 
plication, for  the  reason  that  the  same  should 
be  presented  to  the  judge  referred  to  in  the  ap- 


plication,  who  had  jurisdiction  to  act  thereon 
and  who  was  not  disqualified  from  so  doing. 

(a)  The  allegation  that  a  judge  is  active  in 
aiding  one  faction  of  a  political  party  in  a  coun- 
ty to  gain  control  of  the  party  and'  the  politics 
of  the  county,  in  order  to  further  his  political 
purposes  and  interests  and  those  of  a  faction 
with  which  he  is  in  sympathy,  does  not  disqual- 
ify him  from  passing  on  an  application  to  ec- 
jom  the  registrars  from  filing  a  registration  list 
alleged  to  have  been  preparea  b^  them  w^ith  ^>^ 
names  of  certain  persons  opposing  such  faction 
illegally  left  off  for  the  purpose  of  gaining  such 
control,  and  to  compel  them  by  mandamus  to 
place  such  names  on  the  registration  list. 

(b)  While  the  petition  and  the  amendment 
thereto  aver  political  interest  and  activity  on 
the  part  of  the  judge  in  whose  jurisdiction  the 
case  falls,  and  an  attempt  and  conspiracy  on 
his  part  with  others  to  dominate  and  control 
the  politics  of  the  county  in  his  own  interest 
and  that  of  others,  the  allegations  made  do  not 
show  that  he  has  any  pecuniary  interest  in  the 
result  of  the  litigation,  nor  do  they  state  any 
other  facts  sufficient  to  render  him  disqualified 
from  presiding  in  the  case.  • 

[Bid.  Note.— For  other  cases,  see  Mandamnsi 
Dec  Dig.  I  141;*  Judges,  Cent.  Dig.  §i  187, 
188;    Dec.  Dig.  i  40.*] 

Error  from  Superior  Court,  GUmer  Coun^ 
ty;  Geo.  L.  Bell,  Judge. 

Mandamus  by  B.  S.  Elliott  and  others 
against  J.  O.  Hipp  and  others.  From  th« 
judgment,  plaintiffs  bring  error.    Afiirmed. 

A.  H.  Burtz  and  €k>ber  &  Griffin,  for 
plaintiffs  in  error.  D.  W.  Blair  and  L.  Z. 
Rosser,  for  defendants  in  error. 

HOLDEN,  J.  The  plaintiffs  In  error  ad- 
dressed a  petition  to  the  superior  court  of  Gil- 
mer county,  alleging  that  they  were  citizens 
and  tarpaya*s  of  that  county;  that  the 
Judge  of  the  circuit  In  which  the  county  Is 
situated  had  appointed  a  board  of  county 
registrars,  all  of  whom  belonged  to  one  fac- 
tion of  a  named  political  party.  The  peti- 
tion prayed  that  a  writ  of  mandamus  Issue 
against  the  Judge  of  the  circuit,  requiring 
him  to  appoint  a  bipartisan  board  of  regis- 
trars, composed  of  citizens  belonging  to  both 
factions;  and  an  Injunction  against  the  reg- 
istrars, restraining  them  from  filing  with 
the  clerk  of  the  superior  court  a  list  of  reg- 
istration with  the  names  left  off  which  they 
had  Illegally  omitted  therefrom;  and  a  writ 
of  mandamus,  requiring  them  to  complete 
the  list  of  registration  as  they  were  requir- 
ed to  do  by  law,  and  to  place  thereon  the 
names  of  petitioners  and  others  whom  they 
had  Illegally  left  off.  The  Judge  of  the  At- 
lanta circuit,  to  whom  the  petition  was  pre- 
sented, refused  to  issue  a  mandamus  nisi 
against  the  Judge,  but  Issued  a  restraining 
order  against  the  registrars  and  an  order 
that  the  registrars  show  caiuse  before  him  at 
a  named  time  why  the  mandamus  absolute 
and  Injunction  as  prayed  should  not  be  grant- 
ed. Upon  the  hearing  the  Judge  of  the  At- 
lanta circuit  rejected  an  amendment  offered 
by  the  plaintiffs,  and  revoked  the  restraining 
order  and  mandamus  nisi  theretofore  grant- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Serise  A  Rep'r  Indexes 
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ed  against  the  reg:istrarB,  and  refused  to  take 
further  action  in  the  matter,  on  a  motion 
made  by  the  registrars  on  the  ground  that 
Judge  Morris  of  the  Blue  Ridge  circuit 
was  not  disqualified  to  act  upon  the  applica- 
tion, and  the  Judge  of  the  Atlanta  circuit 
had  no  Jurisdiction  to  pass  upon  the  same. 
The  plaintiffs  filed  exceptions  pendente  lite 
to  the  refusal  to  issue  a  mandamus  nisi 
against  Judge  Morris.  They  excepted  to  the 
order  revoli^lng  the  restraining  order  and 
mandamus  nisi  against  the  registrars,  and  to 
the  refusal  of  the  Judge  of  the  Atlanta  cir- 
cuit to  entertain  Jurisdiction  in  the  matter. 

1.  The  provisions  in  reference  to  the  ap- 
pointment of  county  registrars  are  contained 
in  Pol.  Code,  §§  60,  51.  Section  50  requires 
that  the  Judge  of  the  superior  court  of  each 
county  shall  biennially  appoint  three  upright 
and  intelligent  citizens  of  the  county  as 
county  registrars,  and  that  he  shall  have  the 
power,  with  or  without  cause,  to  remove  any 
registrar  and  appoint  a  successor.  Section 
51  unices  It  the  duty  of  the  Judge  not  to  ap- 
point all  the  registrars  from  any  one  politi- 
cal interest  or  party,  but  to  so  regulate  his 
appointments  and  removals  as  to  maintain 
a  bipartisan  board.  Clearly  the  duties  de- 
fined In  these  sections  relate  to  act»  to  be 
performed  by  the  Judge  of  the  superior  court 
in  his  capacity  as  such  Judge,  and  therefore 
are  official  functions  pertaining  to  that  office. 
The  writ  of  mandamus  implies  that  the  au- 
thority issuing  it  is  possessed  of  power  to 
enforce  obedience  to  Its  mandate.  One  supe- 
rior court  Judge  in  this  state  has  no  more 
power  than  another,  and  no  one  of  them  has 
power  to  compel  another  to  perform  an  offi- 
cial act  Shreve  v.  Pendleton,  129  Ga.  374, 
58  S.  E.  880. 

2.  The  only  relief  sought  against  Judge 
Morris  was  that  the  court  issue  a  writ  of 
mandamas  requiring  him  to  appoint  a  bipar- 
tisan board  of  registrars.  The  prayer  for 
process  was  that  the  defendants  be  required 
to  appear  "at  a  time  fixed  by  the  court."  The 
petition  was  addressed  to  the  superior  court 
of  Gilmer  county,  of  which  Morris  is  the 
Judge,  but  was  presented  to  a  Judge  of  the 
Atlanta  circuit,  who  Indorsed  thereon  that 
he  took  Jurisdiction  "by  reason  of  the  fact 
that  Judge  N.  A.  Morris  is  named  as  a  par- 
ty." The  Judge  to  whom  the  petition  was 
presented  refused  to  issue  a  mandamus  nisi, 
or  other  process,  against  Morris,  and  there- 
fore ther  latter  never  became  a  party  defend- 
ant In  the  case;  and  it  cannot  be  said  that 
as  Judge  of  the  superior  court  to  which  the 
petition  was  addressed  he  was  disqualified 
from  hearing  the  case  beoause  of  being  a 
party  thereto.  The  action  of  the  Judge  of 
thr?  Atlanta  circuit,  refusing  process  against 
Judge  Morris,  left  the  case  as  one  standing 
against  the  registrars  named  in  the  petition. 
In  which  the  relief  sought  against  them  was 
an  injunction  to  prevent  them  from  filing 
with  the  clerk  of  the  superior  court  the  list 
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of  registration  from  which  It  was  alleged 
they  had  illegally  left  off  certain  names,  and 
a  writ  of  mandamus  requiring  them  to  com- 
plete the  list  of  registration  as  required  by 
law  and  to  place  thereon  the  names  of  peti- 
tioners and  others  Illegally  omitted  there- 
from. Was  the  Judge  of  the  Blue  Ridge  cir- 
cuit disqualified  to  pass  on  the  application 
because  of  any  of  the  matters  alleged  In  the 
petition?  Briefly  stated,  the  gravamen  of 
the  case  alleged  against  the  registrars  in 
the  petition  was  a  failure  to  discharge  their 
duties  as  registrars,  and  the  performance  by 
them  of  illegal  acts  In  connection  with  their 
duties  as  such  in  passing  upon  the  qualifica- 
tion of  citizens  whose  right  to  vote  had 
been  challenged  and  in  preparing  the  regis- 
ti*atlon  lists;  and  on  information  and  belief 
it  was  alleged  that  their  illegal  conduct  was 
done  at  the  instance  and  under  the  direction 
of  Morris,  the  Judge  of  the  circuit  An 
amendment  was  offered  alleging  that  since 
1904  Morris  had  been  in  a  conspiracy  with 
one  Cox  to  dominate  and  control  the  politics 
of  the  county,  and  stating  various  acts  done 
by  them  In  furtherance  of  this  design.  The 
allegations,  that  one  who  holds  the  office  of 
Judge  of  the  superior  court  is  an  active  par- 
tisan of  one  political  faction  in  a  county; 
that  it  is  his  desire  and  to  his  interest  ttiat 
such  faction  should  dominate  and  control  the 
politics  of  the  county;  that  he  is  engaged  in 
a  conspiracy  to  ttiat  end;  that  he  attempts 
to  influence  and  control  the  acts  of  other 
officials  with  this  purpose  in  view;  and  that 
such  officials,  at  his  Instance  and  direction, 
are  acting  Illegally  In  order  to  accomplish 
such  purpose— are  not  such  as  to  disqualify 
such  Judge  from  hearing  and  acting  on  a 
petition  making  such  allegations,  and  seek- 
ing to  restrain  such  officials  from  commit- 
ting the  illegal  acts  charged,  and  to  compel 
them  to  perform  the  duties  enjoined  upon 
them  by  law.  The  above  is  especially  true 
where,  as  in  this  case,  the  allegations  regard- 
ing the  conduct  of  the  Judge  were  made  on 
information  and  belief,  and  were  not  posi- 
tively verified.  It  is  to  be  presumed  that,  In 
hearing  and  acting  upon  an  application  of 
the  character  outlined  above,  the  Judge  will 
not  disregard  his  solemn  oath  as  an  official 
charged  with  the  Just  administration  of  the 
law,  but  will  accord  a  fair  and  Impartial 
hearing  to  the  petitioners  and  grant  them 
whatever  legal  relief  they  may  show  them- 
selves entitled  to  receive.  In  17  Am.  &  Eng. 
Bnc.  Law,  738,  and  in  23  Cyc.  582,  it  is  stat- 
ed that,  in  the  absence  of  statutory  provi- 
sions, bias  or  prejudice  on  the  part  of  a 
Judge  does  not  disqualify  him.  The  only 
provision  of. our  law  on  the  subject  of  the 
disqualification  of  a  Judge  is  set  forth  in 
Civ.  Code,  I  4045,  which  provides  "that  no 
Judge  ♦  ♦  ♦  can  sit  in  any  cause  or  pro- 
ceeding in  which  he  is  pecuniarily  interest- 
ed, or  related  to  either  party  within  the 
fourth  degree  of  consanguinity  or  affinity, 
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Qor  of  which  he  has  been  of  counsel,  nor  In 
which  he  has  presided  In  any  Inferior  Judi- 
cature when  his  ruling  or  decision  Is  the 
subject  of  review,  without  the  consent  of  all 
the  parties  In  Interest'*  In  17  Am.  &  Eng. 
Enc.  Law,  pp.  738,  740,  It  Is  stated  that  It  Is 
the  general  rule  that  statutory  grounds  of 
disqualification  are  exclusive.  Under  the 
provisions  of  the  code  section  above  referred 
to,  Morris  was  not  disqualified  to  act  upon 
the  i)etltlon,  as  the  allegations  thereof  do 
not  show  that  he  was  pecuniarily  interested 
In  the  cause,  or  that  he  came  within  any  of 
the  other  provisions  relating  to  disqualifica- 
tion. 

After  the  judge  of  the  Atlanta  circuit  to 
whom  the  petition  wias  presented  refused  a 
mandamus  nisi  against  Morris,  judge  of  the 
Blue  Ridge  circuit,  as  the  allegations  in  the 
petition  did  not  show  that  Judge  Morris  was 
disqualified  from  acting  thereon.  It  would 
have  been  proper  tor  the  judge  of  the  Atlan- 
ta circuit  to  have  refused  to  grant  a  re- 
straining order  and  a  mandamus  nisi  against 
the  registrars;  but  after  having  granted 
such  order  and  mandamus  nisi  against  them, 
it  was  proper  to  sustain  the  motion  made  by 
the  defendant  registrars  and  to  revoke  the 
restraining  order  and  mandamus  nisi  against 
them,  and  to  refuse  to  entertain  jurisdiction 
in  the  matter.  No  error  was  committed  In 
refusing  to  allow  the  amendment  offered  by 
the  plaintiffs,  and  in  sustaining  the  motion 
of  the  registrars. 

Judgment  affirmed.  AJl  the  Justices  con- 
cur. 


(134  Oa.  870) 

MAYS  v.  REDMAN  BROS. 
(Supreme  Court  of  Georgia.    Aug.  9,  1910.) 

(Syllabus  by  the  Court,) 

1.  Ejectment  (§  9*)— Title  to  Suppobt  Ac- 
tion. 

Persons  claiming  to  have  bouglit  land,  fully 
paid  the  purchase  money,  gone  into  possession, 
and  erected  valqable  improvements,  brought 
suit  to  recover  it,  and  damages  on  account  of 
destruction  of  the  improvements,  against  an  al- 
leged disseizor,  averring  that  the  persons  from 
whom  they  bought  had  conveyed  to  another, 
who  had  conveyed  to  the  defendant,  and  that 
both  of  these  grantees  took  with  notice  of 
plaintiffs*  rights.  Held,  that  the  plaintiffs  show- 
ed a  sufScient  title  to  authorize  the  mainte- 
nance of  such  an  action  against  the  defendant, 
who  thus  obtained  a  conveyance.  Grace  v. 
Means,  129  Ga.  638,  59  S.  R  811. 

[E2d.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  SS  16-29;    Dec.  Dig.  |  9.*] 

2.  Vendor  and  Pubchaseb  (||  288,  239*)*- 
BoNA  Fide  Pubchaseb. 

In  such  a  case,  if  the  defendant  was  a 
bona  fide  purchaser  for  value  and  without  no- 
tice, he  would  be  protected  from  the  equitable 
owner,  even  if  his  grantor  bad  notice  of  the 
equitable  rights  of  the  plaintiff;  or,  if  bis 
grantor  was  a  bona  fide  purchaser  for  value  and 
without  notice,  the  defendant  would  be  protect- 


ed, even  if  he  himself  bought  with  notice.    Civ. 
Code,  S  3938. 

(a)  Under  the  evidence,  and  in  view  of  the 
general  charge,  an  omission  to  charge  distinctly 
that,  if  the  first  grantee  purchased  without  no- 
tice, the  grantee  under  him  would  be  protected, 
whether  he  had  notice  or  not,  would  not  alone 
require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Sf  580-600;  Dec  Dig 
n  238,  239.*] 

3.  WrrNBSSEB  (i  393*)— Impeaohicbnt— Ad- 
uissibilitt  of  evidence  on  fobmeb 
Tbial. 

After  laying  the  proper  foundation,  a  brief 
of  evidence,  approved  by  the  presiding  judge  as 
a  correct  brier  of  the  evidence  introduced  on  a 
former  trial  of  the  same  case,  and  filed  under 
his  order  as  a  part  of  the  record  in  connection 
with  a  motion  for  a  new  trial  then  made,  was 
admissibli  for  the  purpose  of  impeacfeing  a  wit- 
ness who  testified  on  the  last  trial,  by  showing 
that  be  testified  differently  on  the  former  trial 
City  of  Columbus  v.  Ogletree,  102  Ga.  293  (6), 
29  S.  E.  749,'  Owen  v.  Palmour,  111  Ga. 
885(2).  36  S.   a  969. 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Cent.  Dig.  Si  1252-1257 ;   Dec  Dig.  |  393.*] 

4.  Ejectment  (f  90*)— AoiasaiBiLiTT  of  Evi- 
dence. 

It  appeared  that  the  pef^ons  under  whom 
both  the  plaintiff  and  the  defendant  claimed 
became  bankrupt;  that  the  land,  together  with 
certain  machinery  thereon,  was  included  in 
the  appraisement  of  the  bankrupt's  property; 
that  the  referee  issued  a  notice  that,  unless 
sufficient  cause  should  be  shown  to  the  con- 
trary, he  would  pass  an  order  of  sale;  that 
one  of  the  present  plaintiffs  interposed  a  claim 
to  the  machinery,  and  at  the  same  time  the 
person  now  alleged  to  have  purchased  with 
notice  of  the  plaintiff's  equitable  rights  inter- 
posed a  claim  to  the  land.  Held,  that  there  was 
no  error  in  admitting  the  claim  interposed  by 
one  of  the  plaintiffs,  In  order  to  show  that  it 
did  not  include  the  land,  but  rejecting  the 
claim  interposed  by  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  g|  254-277;   Dec.  Dig.  §  90.*] 

5.  Ejectment  (i  90*)— Adiussibilitt  of  Evi- 
dence. 

Where  the  trustee  in  bankruptcy  of  the 
persons  under  whom  both  parties  to  the  pres- 
ent case  claim  brought  suit  to  recover  the  land 
and  machinery  against  the  present  plaintiffs 
and  the  persons  under  whom  the  present  de- 
fendant holds  as  a  grantee,  and  the  defendants 
in  that  action  filed  a  joint  plea,  duly  verified, 
in  which  it  was  alleged  that  the  land  belonged 
to  such  other  person  and  that  the  machinery 
belonged  to  the  present  plaintiffs,  a  certified 
copy  of  such  plea  was  adxnissible  as  tending  to 
show  that  the  plaintiffs  admitted  that  Uiey 
were  not  then  the  owners  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  S|  254r-277;    Dec.  Dig.  |  90.*] 

6.  Ejectment  (J  86*)— Burden  op  Paoor. 

In  an  action  of  the  character  described  In 
the  first  headnote  above,  the  burden  of  showing 
both  a  perfect  equitable  title  to  the  land  and 
also  notice  to  the  subsequent  purchasers  rested 
on  the  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  |S  238-245;   Dec.  Dig.  |  86.*] 

7.  Property  (S  10*)  — Actual  Possession^ 
Notice. 

Actual  possession  of  land  Is  notice  of  what- 
ever right  or  title  the  occupant  has. 

[Ed,  Note.— For  other  cases*  see  Property, 
Dec.  Dig.  §  10.*] 
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8.  Review  on  AppexVL. 

The  other  grounds  of  the  motion  for  a  new 
trial,  when  considered  in  connection  with  the 
evidence  and  the  entire  charge,  are  not  such  as 
to  require  a  reversal.  As  there  is  a  reversal  on 
ruling  of  law,  and  a  new  trial  will  'be  had,  the 
suflSciency  of  the  evidence  is  not  discussed. 

Error  from  Superior  0>iirt,  Butts  County; 
R  J.  Reagan,  Judge. 

Action  by  Redman  Bros,  against  R.  W. 
Mays.  Judgment  for  plaintilTs,  and  defend- 
ant brings  error.    Reversed. 

Jno.  R.  L.  Smith  and  H.  M.  Fletcher,  for 
plaintiff  in  error.  G.  L.  Redman  and  O.  M. 
Duke,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  reversed.  The 
other  Justices  concur.    BECK,  J.,  absent 


(136  Gft.  9) 

CASWELL  V.  MOTEN. 

(Supreme  Court  of  Georgia.     Aug.  10,  1910.) 
(SynabiU  hy  ih€  Court.) 

SXEGITTOBS    AND    ADldlTISTBATOBS    ({    S40*)— 

Sale  of  Pebsonaltt  —  Intebfosition  of 

Claim— Evidence. 

The  verdict  was  not  authorized  by  the  evi- 
dence, and  the  court,  therefore,  erred  in  over- 
ruling the  motion  for  a  new  trial,  wherein  this 
gro.und  was  alleged. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  I  340.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  P.  E.  Seabrooke,  Judge. 

Application  t>y  J.  M.  Caswell,  administra- 
tor, for  leave  to  sell  personal  property.  Mary 
Moten  interposed  a  claim.  Verdict  for  claim- 
ant, and  the  administrator  brings  error.  Re- 
versed. 

J.  M.  Caswell,  as  administrator  of  the  es- 
tate of  Isaac  E^tch,  deceased,  obtained  an 
order  to  sell  personal  property  of  the  estate 
and  thereupon  undertook  to  sell  certain  cat- 
tle as  the  property  of  such  estate  to  which 
cattle  Mary  Moten  interposed  a  claim  al- 
leging that  the  cattle  belonged  to  her.  The 
verdict  was  in  favor  of  the  claimant,  where- 
upon the  administrator  made  a  motion  for  a 
new  trial,  upon  the  ground  that  the  verdict 
was  contrary  to  law  and  contrary  to  the  evi- 
dence. This  motion  was  overruled,  and  the 
administrator  excepted* 

Upon  the  trial  the  claimant  testified :  "Isaac 
Futch  was  my  stepfather.  •  •  •  These 
cattle  belonged  to  my  mother.  She  got  them 
from  her  father's  estate.  Isaac  Flitch  was 
in  possession  of  them  when  he  died.  My 
mother  left  him  in  possession  when  she  died, 
and  I  let  him  remain  in  such  possession. 
She  has  been  dead  about  18  or  20  years.  I 
have  one  sister,  Nicey  Williams.  Isaac  Futch 
was  in  possession  from  before  my  mother's 
deatb  till  he  died,  about  2  years  ago.  He  re- 
turned them  and  marked  them  as  his  own, 
and  when  he  sold  beeves  would  buy  others  in 
place  of.  them.    I  am  married,  and  have  not 


lived  with  Futcb  since  my  motbet  died.  I  am 
about  42  years  old." 

Frank  Sheppard,  introduced  by  claimant, 
testified:  "I  know  that  Isaac  Futch  sold  a 
red  cow  that  his  first  wife  got  from  her  fa- 
ther's estate,  and  bought  another  one  in  its 
place.  He  told  me  that  he  raised  11  head 
from  that  cow.'*  A  few  weeks  before  he  died 
he  "told  me  that  there  was  11  head  of  cattle 
at  his  place  descended  from  the  white-faced 
black  cow.  Mary  Moten's  mother  gave  her 
the  red  cow,  which  was  traded  and  replaced 
by  the  blade  cow  with  white  face." 

Stephen  Martin  testified,  in  behalf  of 
claimant:  '*I  bought  a  red  cow  from  Isaac 
Futch  in  the  lifetime  of  his  first  wife,  •  ♦  • 
and  he  bought  one  in  the  place  of  it  from 
£*rank  Sheppard — a  white-faced  black  cow 
from  which  these  cattle  in  dispute  descended. 
I  don't  know  anything  about  paying  for  the 
cows." 

Jesse  Futch,  Introduced  by  plalntilT,  testi- 
fied: "I  know  the  cattle  in  question.  They 
belonged  to  Isaac  Futch  in  his  lifetime.  ♦  ♦  ♦ 
He  bought  one  of  the  original  cows  from 
which  these  were  raised  with  money  that  I 
loaned  him.  He  had  been  in  possession  about 
18  or  20  years,  and  marked  them  in  his  own 
mark,  and  when  he  sold  beeves  he  used  the 
money  for  himself,  and  I  never  knew  of  any 
one  claiming  them  except  him.  Mary  Moten 
came  to  me  soon  after  he  died,  and  asked  me 
if  these  cattle  didn't  come  from  that  [which] 
belonged  to  her  mother,  and  I  told  her  they 
did  not,  and  she  said,  'That  lets  me  out  of 
it'  I  know  the  cattle  that  his  first  wife  got 
from  her  father's  estate.  I  know  that  the 
red  cow  did  not  raise  a  single  calf.  He  sold 
the  red  cow  to  Stephen  Martin,  and  told  me 
repeatedly  that  he  had  never  been  paid  for 
her.  This  was  the  only  cow  that  she  got 
from  her  father's  estate." 

Ophelia  Futch  testified,  in  behalf  of  plain- 
tiff: "I  was  Isaac  Futch's  second  wife,  and 
lived  with  him  4  years  before  he  died.  He 
was  in  possession  of  these  cattle,  marked 
them  in  his  own  mark,  and  used  them  for 
himself;  and  no  one  ever  claimed  them  but 
him." 

Ben  A.  Way,  for  plaintiff  In  error.  Donald 
Eraser  and  fi.  B.  Brewton,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  reversed.  The  oth- 
er Justices  concur,  except  BECK,  J.,  absent 


(8  Oa.  App.  V9) 
FOSTER  v.  STATE.    (No.  2,751.) 
(Court  of  Appeals  of  Georgia.    July  25,  1910.) 

(8yUabu9  5y  th9  Court.) 

1.  False  Pbetsnsbb  (|S  4,  7*)  —  "Cheating 

AND  Swindling"— &EHENT8  of  Offense. 

The  offense  of  cheating  and  swindling  con* 

sists   of  some  false  pretense,  device,   trick,   or 

contrivance   fraudulently   made  or   enacted  by 


*For  other  easei  see  lame  tople  and  teotion  NUMBER  tn  Dec  Dig.  A  Am.  Dig.  Key  No.  Berlei  4k  lUp'r  \id6Z«p 
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the  defendant  with  the  intent  to  deceive  the 
prosecutor  or  the  public,  so  successfully  ac- 
complished that  the  prosecutor  or  some  member 
of  the  public  is  in  fact  deceived  thereby,  and 
suffers  loss  or  damage.  If  the  false  pretense 
consists  in  a  representation,  it  must  relate  in 
part  at  least,  and  materially,  to  a  present  or 
past  fact  or  state  of  facts,  and  not  consist 
merely  in  a  false  promise  or  statement  as  to 
something  to  happen  in  the  future. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  IS  13-18,  25;  Dec.  Dig.  §§ 
4,  7.*] 

2.  Falsb  Pretenses  (|  7*)  — Cheating  and 
Swindling— Value  of  Thing  Obtained. 

A  person  may  be  guilty  of  cheating  and 
swindling  in  a  transaction  in  which  both  par- 
ties know  that  they  are  violating  or  about  to 
violate  the  law,  provided  that  the  one  therein 
cheats  and  swindles  the  other  out  of  something 
of  value.  But  neither  counterfeit  money  itself 
nor  the  possession  thereof  is  a  thing  of  value; 
and  therefore  one  person  cannot  cheat  and  swin- 
dle the  other  by  representing  to  him  that  if  he 
will  go  to  certain  expense  he  can  procure  at  a 
certain  time  and  place  a  designated  amount  of 
counterfeit  money,  though  the  latter  fails  to  get 
the  expected  spurious  currency. 

(a)  There  may  be  an  exception  to  this  rule  in 
a  case  where  a  person  of  superior  or  sharpened 
intellect  or  cunning  imi)oses  upon  the  credulity 
of  a  very  ignorant  or  weak-minded  person,  and 
secures  the  latter's  money  or  property ;  but  the 
present  case  does  not  fall  within  any  such  excep- 
tion. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  S  7.»] 

(Addiiional  SyUahkia  ly  Editorial  Staff.) 

3.  Words  and  Phrases— "Stellion ate." 

In  Scots  and  civil  law  the  word  "stellion- 
ate"  denotes  all  such  crimes  in  which  fraud  is 
an  ingredient,  as  have  no  special  names  to  dis- 
tinguish tiiem,  and  are  not  defined  by  any  writ- 
ten law,  and  hence  Pen.  C3ode  1895,  S  670,  pro- 
viding that  one  using  any  deceitful  means  or 
artful  practice  other  than  those  mentioned  in 
the  Code  by  which  an  individual  or  the  public 
is  defrauded  and  cheated  shall  be  punished  as 
for  a  misdemeanor  may  be  said  to  be  the  stat- 
ute against  stellionates. 

Error  from  City  Court  of  Hall  County; 
Geo.  K.  Looper,  Judge. 

Harry  Foster  was  convicted  of  cheating 
and  swindling,  and  he  brings  error.  Re- 
versed. 

B.  P.  Galllard,  Jr.,  for  plaintiff  in  error. 
Fletcher  M.  Johnson,  Sol.,  for  the  State. 

POWEiLL,  J.  The  defendant  was  prose- 
cuted and  convicted  of  cheating  and  swin- 
dling. It  seems  from  this  record  that  there 
was  In  Gainesville  a  grass  widow  named  Mrs. 
Robertson,  and  that  she  had  as  an  intimate 
acquaintance  the  defendant,  Foster,  who  was 
a  young  married  man,  connected  with  some 
kind  of  a  show.  According  to  Mrs.  Robert- 
son's version  of  the  transaction  here  Involy- 
ed,  Foster  told  her  that  he  represented  a 
Cincinnati  company)  which  organized  lodges 
and  furnished  counterfeit  money  to  its  mem- 
bers; that  he  could  cause  her  to  be  Ini- 
tiated by  her  paying  the  sum  of  $100,  and 
that  she  would  receive  $500  In  counterfeit 
money;    but  that  she  would  have  to  go  to 


Jacksonville,  Fla.  (where  tite  company's  agent 
would  be  on  January  12-14),  to  be  Initiated 
and  get  the  money.  It  was  understood  be- 
tween them  that  theiy  were  to  leave  Gaines- 
ville secretly,  so,  on  the  night  of  January 
12th,  she  privately  met  him  at  the  railroad 
station.  Here  she  gave  him  $10  to  purchase 
her  ticket  to  Atlanta.  He  purchased  it  for 
$3.15  and  offered  her  back  the  change,  but 
she  told  14m  to  keep  it  for  her.  In  Atlanta 
she  gave  him  $20  with  which  to  buy  her  a 
mileage  book,  and  he  bought  that  for  her, 
putting  the  book  in  his  pocket  after  securing 
her  transportation  to  Jacksonville  from  It 
Arriving  in  Jacksonville  next  day,  she  gave 
him  the  $100  with  which  he  was  to  get  her 
the  $500  in  spurious  currency.  He  did  not 
come  back.  She  was  left  penniless,  but  bor- 
rowed enough  money  from  a  policeman  to 
get  back  home.  She  returned  from  Jackson- 
ville on  the  same  day  she  arrived  there. 

The  defendant's  statement  was  that  the 
affair  was  purely  a  meretricious  escapade; 
that  he  and  the  woman  left  secretly  and  went 
to  Jacksonville  merely  on  a  pleasure  trip  oif 
a  libidinous  nature;  that  she  gave  him  her 
money  to  keep  for  her,  because  she  had  no 
safe  means  of  keeping  it  herself ;  that  on  the 
day  of  their  arrival  in  Jacksonyille,  after 
they  had  spent  awhile  in  the  room  they  were 
jointly  occupying,  he  went  down  to  the  bar 
where  he  met  a  number  of  old  acquaintances ; 
that  he  there  became  involved  in  a  fight  in 
which  he  was  severely  cut  and  slashed  with 
a  knife,  and  he  was  sent  to  the  hospital 
where  he  was  confined  for  some  time;  that 
Mrs.  Robertson,  taking  fright  at  what  had 
happened,  left  him  and  returned  to  Gaines- 
ville.   No  other  witness  testified. 

What  the  truth  of  this  affair  la,  we,  of 
course,  do  not  know.  Our  personal  views  on 
that  subject  are  not  material.  The  Jury's 
finding  has  given  credence  to  the  woman's 
version,  and  we  must  accept  that  as  conclu- 
sive of  the  facts.  But  do  the  facts  make  a 
case  of  cheating  and  swindling  in  Hall  coun- 
ty in  which  Gainesville  is  located?  The  ac- 
cusation was  apparently  based  on  section  670 
of  the  Penal  Code  of  1885,  which  provides: 
"Any  person  using  any  deceitful  means  or 
artful  practice,  other  than  those  which  are 
mentioned  in  this  Code,  by  which  an  individ- 
ual, or  the  public.  Is  defrauded  and  cheated, 
shall  be  punished  as  for  a  misdemeanor." 
In  Scots  and  civil  law,  the  word  "stellion- 
ate"  is  used  to  denote  all  such  crimes  in 
which  fraud  Is  an  ingredient,  as  have  no  spe- 
cial names  to  distinguish  them,  and  are  not 
defined  by  any  written  law.  .  This  section 
may,  therefore,  be  said  to  be  the  statute 
against  stellionates.  However,  the  elements 
essential  to  the  maintenance  of  a  prosecu- 
tion under  it  are  tolerably  well  defined  by 
the  decisions  of  the  court  There  must  be  a 
false  pretense,  device,  trick,  or  contrivance 
fraudulently  made  or  enacted  by  the  defend- 
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ant  with  Intent  to  deceive  the  prosecutor  or 
pel  son  Injured,  so  successfully  accomplished 
that  the  prosecutor  or  person  injured  is  in 
fact  deceived  and  thereby  suffers  loss  or  dam- 
age. If  the  false  pretense  consists  in  a  rep- 
resentation, it  must  relate  (in  part  at  least, 
and  materially  so)  to  a  present  or  past  fact 
or  state  of  facts,  and  not  consist  merely  in  a 
false  promise  as  to  something  to  happen  in 
the  future.  If  the  representation  relied  on 
by  the  state  in  this  case  be  that  there  was  a 
Cincinnati  company  forming  lodges  and  sell- 
ing counterfeit  money  to  its  initiates,  the 
state  did  not  prove  that  the  representation 
was  false.  If  the  representation  relied  on 
be  the  statement  tnat  a  representative  of 
that  company  would  be  in  Jacksonville  on  a 
named  day  and  would  deliver  the  money, 
the  prosecution  cannot  be  maintained,  for 
that  related  to  a  future  matter. 

But  beyond  all  this,  the  prosecution  should 
not  lie  for  the  offense  of  cheating  and  swin- 
dling under  the  facts  of  this  case.  How  was 
Mrs.  Robertson  swindled?  We  must  elim- 
inate all  transactions  occurring  out  of  Hall 
county,  except  in  so  far  as  they  Illustrate 
and  give  legal  point  to  what  occurred  there. 
Was  Mrs.  Robertson  deceived  in  Hall  county  ? 
Yes;  she  was  deceived  into  believing  that  if 
she  would  go  to  Jacksonville,  Fla.,  she  could 
get  $500  In  spurious  currency  in  return  for 
$100.  She  makes  no  complaint  of  not  get- 
ting all  she  expected  to  get  out  of  the  trip 
and  in  return  for  the  money  she  expended  in 
connection  therewith,  except  that  she  did 
not  get  the  counterfeit  money.  The  trans- 
action in  Jacksonville  whereby  she  was  in- 
duced to  turn  the  $100  over  to  him  must  be 
eliminated;  for  that  occurred  In  Florida. 
So  the  question  resolves  itself  Into  this: 
Can  the  defendant  be  convicted  of  cheating 
and  swindling  because  he  falsely  represented 
to  the  prosecutrix  that  the  existing  condi- 
tions were  such  ^hat,  if  she  would  go  to  cer- 
tain expense,  she  could  buy  a  certain  amount 
of  counterfeit  money,  and  she,  believing  him, 
Incurred  that  exx)ense  and  did  not  get  the 
counterfeit  money?  The  question  must  be 
answered  in  the  negative.  If  the  representa- 
tion had  proved  true,  she  would  have  been  In 
a  worse  fix  than  she  was  when  they  proved 
untrue.  The  very  possession  of  the  counter- 
feit money  would  have  made  her  a  felon. 
As  it  was,  when  she  did  not  get  it,  she  was 
simply  left  as  a  foolish  woman  with  less 
money  and  more  experience;  and,  in  legal 
contemplation  at  least,  even  this  is  better 
than  being  a  felon. 

We  are  not  to  be  understood  as  holding 
that  cheating  and  swindling  cannot  be  pred- 
icated of  an  unlawful  transaction.  There 
are  many  transactions  for  which  the  state 
can  prosecute  where  the  parties  by  reason  of 
the  uncleanness  of  their  hands,  would  not  be 
allowed  to  maintain  a  civil  action.  Thus, 
although  the  sale  of  liquor  is  a  crime  In  this 


state,  yet  if  the  keeper  of  a  blind  tiger  should 
represent  to  a  prospective  purchaser  that 
the  contents  of  a  bottle  was  com  whisky, 
and  should  sell  it  as  such,  receiving  therefor 
the  purchaser's  money,  when  in  fact  the 
bottle  contained  water  only,  he  could  be  held 
for  cheating  and  swindlhig.  Or,  if  in  a  sim- 
ilar case  the  prospective  purchaser  should 
palm  off  on  the  keeper  of  a  blind  tiger  in  the 
nighttime  a  worthless  slip  of  paper  as  a 
dollar  bill,  and  receive  In  exchange  thercfoi 
a  quart  of  whisky,  the  person  so  deceiving 
the  seller  of  the  liquor  could  be  convicted 
of  cheating  and  swindling.  However,  it 
must  be  noticed  in  each  of  these  illustrations 
that  the  person  deceived  parts  with  some- 
thing of  value.  It  is  true  that  in  this  state 
liquor  cannot  be  said  to  have  any  market 
value  in  the  full  sense  of  the  words,  yet  it  i* 
a  thing  of  value.  But  in  no  sense  is  coun- 
terfeit money  a  thing  of  value.  The  very 
possession  of  it  is  criminal.  It  is  a  viola- 
tion of  law  to  make  It,  to  own  It,  or  use 
It.  It  is  utterly  without  value.  Suppose  that 
the  defendant  had  said  to  the  prosecutrix: 
"Your  sworn  enemy  Is  In  Jacksonville,  If  you 
will  go  there  with  me  and  pay  me  $100,  I 
will  show  that  enemy  to  you  that  you  may 
poison  him.**  Suppose  the  defendant*s  state- 
ment were  a  lie,  could  the  transaction  be 
treated  as  cheating  and  swindling?  The 
privilege  of  poisoning  one*s  enemy  Is  not  a 
thing  of  value. 

This  case  is  also  to  be  distinguished  from 
those  cases  in  which  the  defendant,  by  im- 
posing on  the  credulity  x>t  weak-mindedness 
of  the  prosecutor  has  caused  him  to  pay 
money  for  something  which  could  not  be  of 
value,  but  which  the  prosecutor  was  led  to 
believe  was  in  fact  so.  In  such  cases  a  pros- 
ecution for  cheating  and  swindling  may  lie. 
But  in  this  case,  the  prosecutrix  acted  with 
her  eyes  open;  she  admitted  that  she  knew 
that  the  money  she  was  to  get  would  not  be 
good  money. 

Plainly,  the  conviction  cannot  rest  on  the 
failure  of  the  defendant  to  return  the  change 
out  of  the  $10  bill  which  he  received  from 
the  prosecutrix  at  Gainesville  to  buy  her 
railroad  ticket  to  Atlanta.  She  asked  him 
to  keep  that  for  her.  If  he  failed  to  return 
it  on  demand,  the  criminality  of  the  transac- 
tion might  be  investigated  under  an  indict- 
ment for  larceny  after  trust,  but  not  under 
this  accusation  for  cheating  and  swindling. 
However  consummate  the  defendant's  knav- 
ery may  appear,  however  pitiable  Is  the 
plight  of  the  prosecutrix,  we  are  constrained 
to  hold  that  the  defendant's  conviction  must 
be  set  aside.    And  after  all — 

"When  lovely  woman  stoops  to  folly, 
And  finds  too  late  that  men  betray. 
What  charm  can  soothe  her  melancholy? 
What  art  can  wash  her  guilt  away?" 

Judgment  reversed. 
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(8  Ga.  App.  107) 

GIBBS  V.  STATE.     (No.  2,398.) 

(Court  of  Appeals  of  Georgia.    July  25,  1910.) 
(Syllabus  by  the  Court,) 

1.  BUBOLABY  (§  4*)— ChABACTEB  OF  BUILD- 
ING— "Dwelling  House"— Railboad  Cab. 
A  railroad  car  may  be  treated  as  a  "dwel- 
ling house,"  and  may  be  the  subject  of  burglary, 
when  it  is  used  exclusively  for  the  purposes  of 
habitation. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §§  14-18;    Dec.  Dig.  S  4.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2285-2295;    vol.  8,  p.  7646.] 

2.  Bubolabt  (S  41*)  —  Suffioibnot  of  Evi- 
dence. 

The  defendant's  guilt  of  the  crime  of  bur- 
glary being  wholly  dependent  upon  the  infer- 
ence arising  from  the  possession  of  goods  stolen 
at  the  time  of  the  burglary,  and  this  possession 
being  shown  by  the  uncontradicted  and  unim- 
peacned  evidence  to  be  lawful  and  consistent 
with  the  defendant's  innocence  of  burglary,  the 
verdict  was  contrary  to  the  evidence,  and  a  new 
trial  should  have  been  granted.  Hampton  v. 
State,  6  Ga.  App.  778,  65  S.  E.  816. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §§  94-109;    Dec  Dig.  |  41. ♦] 

Error  from  Superior  Court,  Floyd  Coun- 
ty; Moses  Wright,  Judge. 

Henry  Glbbs  was  convicted  of  burglary, 
and  he  brings  error.     Reversed. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  John  W.  Bale,  Sol.  Gen., 
for  the  State. 

KUSSBLL,  J.  The  defendant  In  the  court 
below  was  convicted  of  the  offense  of  bur- 
glary. He  moved  for  a  new  trial  upon  gen- 
eral groimds,  and  now  excepts  to  the  over- 
ruling of  his  motion. 

Evidence  on  the  part  of  the  state  showed 
that  the  prosecutor  occupied  a  railroad  car, 
which  had  been  placed  at  a  point  called  At- 
lanta Junction,  as  a  dwelling  house.  ''He 
lived,  ate,  and  slept  In  this  car.'*  The  car 
was  placed  there  for  the  prosecutor  and  oth- 
er section  hands  to  live  In.  The  car  was  en- 
tered on  May  21st  through  one  of  the  win- 
dows, and  a  certain  suit  case,  some  shoes,  a 
coat,  and  pants  were  taken  therefrom  while 
the  prosecutor  was  absent  at  his  work.  The 
pants  were  speckled  or  spotted  color,  the 
coat  was  black  with  stripes  In  It,  and  the 
shoes  were  low-quartered  men's  shoes,  No.  9. 
About  two  weeks  after  these  goods  were  tak- 
en, the  defendant  came  up  to  the  car  at  At- 
lanta Junction,  In  the  presence  of  the  pros- 
ecutor and  several  other  men,  wearing  the 
pants  and  shoes  which  had  been  stolen,  and 
talked  "to  the  boys."  The  prosecutor  "fool- 
ed him  down  to  Mr.  Christopher's  house," 
and  he  was  arrested.  This  Is  substantially 
the  state's  case  as  shown  by  the  testimony. 
A  witness,  who  was  not  sought  to  be  im- 
peached t)y  proof  of  general  bad  character 
or  by  contradictory  statements,  and  whose 
testimony  was  not  contradicted  by  any  evi- 
dence In  the  case,  testified  that  on  the  7th 


day  of  June  (following  the  burglary)  she 
saw  one  Peter  Baker  sell  the  defendant  a 
pair  of  shoes  and  pants  similar  to  those  tliat 
were  lost  for  60  cents.  The  other  persons 
mentioned  by  this  witness  as  being  present 
at  the  time  of  the  transaction  were  not  in- 
troduced by  the  defendant;  but  there  was  no 
conflict  between  this  testimony  of  the  de- 
fendant's witness,  which  accounts  for  the 
defendant's  possession  of  the  goods,  and  the 
testimony  of  the  prosecutor.  On  the  contra- 
ry, the  prosecutor  himself  testified  that  he 
knew  Peter  Baker;  that  Peter  lived  In  the 
quarters,  and  perhaps  .knew  that  he  had 
those  things  In  the  car. 

1.  A  railroad  car,  which  Is  withdrawn 
from  service  as  such,  and  Is  used  exclusively 
for  the  purposes  of  habitation,  as  the  car  in 
this  case  was  shown  to  be,  may  be  so  in- 
cluded within  the  term  "dwelling  house" -as 
to  be  the  subject  of  burglary,  and  one  who 
breaks  in  or  enters  it  for  the  purpose  of 
committing  a  felony  or  a  larceny  therein 
may  properly  be  convicted  of  burglary,  in- 
stead of  the  lesser  offense  of  breaking  and 
entering  a  railroad  car. 

2w  Upon  the  evidence  submitted,  the  con- 
viction of  the  defendant  was  not  authorized. 
The  corpus  delicti  was  proved,  it  Is  true;  but 
the  only  circumstance  connecting  the  de- 
fendant with  the  perpetration  of  the  offense 
was  the  possession  of  part  of  the  stolen 
property,  and  this  possession  was  so  explain- 
ed by  uncontradicted  testimony  as  neces- 
sarily to  rebut  the  Inference  arising  from 
possession  of  the  stolen  property.  The  deci- 
sion must  be  controlled  by  the  ruling  in 
Hampton  v.  State,  6  Ga.  App.  778,  65  S.  K 
816,  and  similar  cases.  If  the  witness  who 
corroborated  the  defendant's  statement  had 
been  impeached  or  discredited  In  any  way, 
we  should  not  feel  authorized  to  disturb 
the  verdict  If  there  were  any  circumstance 
which  would  supply  a  reason  why  the  jury 
did  not  believe  this  witness,  we  would  not 
Interfere.  If  there  had  been  any  testimony 
that  the  witness  was  unworthy  of  belief  on 
account  of  general  bad  character,  or  In  a 
conflict  between  different  portions  of  the 
witness'  own  testlniony.  If  the  witness  had 
made  contradictory  statements  either  pre- 
viously or  upon  the  trial,  or  If  there  had 
been  any  evidence  directly  or  circumstantial- 
ly in  conflict  with  her  testimony,  the  ver- 
dict of  the  Jury  would  be  authorized;  but  a 
jury  cannot  arbitrarily  disregard  testimony 
which  is  wholly  unimpeached  and  not  contra- 
dicted, unless  It  is  in  relation  to  a  matter 
which  is  unreasonable  or  impossible. 

If,  upon  another  trial,  the  witness  is 
shown  by  testimony  to  be  unworthy  of  cred- 
it for  any  legal  reason,  or  by  any  method 
provided  by  law,  the  testimony  delivered  up- 
on this  trial  might  be  discredited,  and  the 
jury  authorized  to  disregard  it;   but  in  the 
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absence  of  some  testimony  to  tbis  effect  up- 
on the  trial  now  under  review  it  appears  to 
us  tbat  tbe  jury  merely  arbitrarily  disregard- 
ed uncontradicted  and  unimpeached  evidence, 
and  it  Is  beyond  their  power  to  do  this  in 
any  case. 
Judgment  reversed. 

(8  Oa.  App.  44)  » 

ATLANTIC  COAST  LINE  R.  CO.  ▼.  BLA- 
LOCS.     (No.  2,644.) 

(Court  of  Appeals  of  Oeoigia.     July  5»  1910. 
Rehearing  Denied  July  19,  1910.) 

(Syllabus  ly  th/e  Court.) 

h  PUBADINQ  (H  11,  252*)— MASTEB  AND  SeBV- 

AHT  (§  80*)— Action  fob  Wages— Sufficien- 
cy OF  Petition. 

The  court  did  not  err  in  overruling  the 
general  demurrer;  and,  the  objection  made  by 
the  only  special  demurrer  which  was  well  taken 
having  been  cured  by  amendment,  there  was 
likewise  no  error  in  overruling  the  special  de- 
murrers and  in  refusing  to  dismiss  the  petition. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §}  31.  742;  Dec.  Dig.  §§  11,  252  ;• 
Master  and  Servant,  Cent  Dig.  §  118;  Dea 
Dig.  i  8a*] 

2.  Appeal  and  Ebbob  (S  1061*)  —  Review — 

Nonsuit. 

An  exception  based  upon  the  refusal  of  the 
court  to  award  a  nonsuit  will  not  be  considered, 
where,  subsequently  thereto,  the  case  is  sub- 
mitted to  the  Jtiry.  and,  a  verdict  being  render- 
ed against  the  deiendant,  a  motion  for  a  new 
trial  is  made  which  presents  the  complaint  that 
the  verdict  is  contrary  to  the  evidence  and  with- 
out evidence  to  support  it.  Where  a  motion  for 
a  new  trial  Is  based  upon  this  ground,  the  court 
will  review  the  sufficiency  of  the  evidence  as  a 
whole,  in  the  light  of  the  verdict,  and  will  not 
merely  consider  the  sufficiency  of  the  plaintiff's 
case  to  withstand  the  nonsuit  at  the  particular 
stage  at  which  the  motion  for  nonsuit  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4210 ;   Dec.  Dig.  S  1061.*] 

a  WOBS  AND  Labob  (§S  13,  28*)— Efvtct  OF 

EXPBESS  CONTBACT— EXTBA  WOBK. 

Even  though  a  trainband  was  employed  un- 
der a  schedule  of  wages  to  serve  as  a  flagman 
between  two  designated  points,  this  fact  would 
not  prevent  his  recovering  on  a  quantum  meruit 
for  additional  services  not  provided  for  in  the 
schedule  of  rates,  If  he  was  directed  to  perform 
such  additional  services  and  did  perform  them 
satisfactorily.  Ihridence  that  an  employer  pays 
a  stipulated  amount  for  certain  services  may 
afford  a  basis  for  the  conclusion  that  the  ren- 
dition of  one-half  of  the  given  service  would 
be  worth  one-half  of  the  amount  at  which  the 
whole  service  was  valued. 

[Ed.  Note.— For  other  cases,  isee  Work  and 
Labor,  Cent  Dig.  §§  28,  55;  Dec  Dig.  f§  13, 
28.  J 

4.  Payment  (|  74*)— Evidence— Receipt. 

A  receipt,  being  only  prima  facie  evidence 
of  payment  is  subject  to  be  denied  or  explained 
by  parol  evidence ;  and,  if  the  explanation  given 
ifl  satisfactory,  the  receipt  may  be  disregarded 
by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  226-231 ;  Dec  Dig.  |  74.»] 

Error  from  City  Court  of  Tlfton;  R.  Eve, 
Judge. 

Action  by  William  Blalock  against  the  At- 
lantic Coast  line  Railroad  Company.    Judg- 


ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Geo.  E.  Simpson  and  Bennet  &  Branch,  for 
plaintiff  in  error.  C.  C.  Thomas^  for  defend- 
ant in  error. 

RUSSELIi,  J.  1.  Blalock  brought  suit  up- 
on account  against  the  Atlantic  Coast  Line 
Railroad  Company,  attaching  to  his  petition 
an  itemized  statement 'of  the  services  ren- 
dered by  him  as  flagman,  and  allowing  credit 
for  certain  payments  made  him  by  the  de- 
fendant, and  showing  a  balance  in  his  favor 
of  $184.95.  He  alleged  that  he  went  into  the 
employ  of  the  defendant  company  under  their 
schedule  of  wages  for  trainmen  and  yardmen 
which  was  eltective  March  1,  1907,  and  under 
which,  as  he  alleged,  all  flagmen  of  the  com- 
pany worked  and  received  their  pay.  He  al- 
leged: That  the  schedule  of  wages  for  flag- 
men on  local  freight  trains  between  Tlfton 
and  Waycross  for  one  continuous  trip  a  day 
was  $45  per  month.  The  schedule  of  wages 
between  Waycross  and  Brunswick  for  a  round 
trip  each  day  was  $45  each  month.  That  he 
was  required  and  directed  by  the  defendant 
to  make  the  run  between  Tlfton  and  Way- 
cross  each  day,  for  which  he  was  eutltled  uu- 
der  the  schedule  to  be  paid  at  the  rate  of  $45 
per  month,  and  also,  in  addition  to  this,  as 
he  was  required  to  make  one-half  of  the 
round  trip  between  Waycross  and  Brunswl<* 
each  day  in  addition  to  tbe  regular  daily  run 
between  Tifton  and  Waycross,  he  was  enti- 
tled for  this  half  round  trip  to  one-half  of  the 
amount  set  forth  in  the  schedule  of  wages 
for  a  round  trip,  to  wit,  at  the  rate  of  $22.50 
per  month.  He  alleged  that  during  the  term 
of  his  service  he  earned  $525.00,  but  had  only 
been  paid  $340.G5,  leaving  a  balance  of  $184.- 
95  due  him,  as  appeared  by  his  statement  of 
account  attached.  Plaintiff  further  alleged 
a  demand  for  payment,  and  averred  that 
when  he  placed  his  claim  in  the  hands  of  an 
attorney,  and  demand  was  made  by  bis  attor- 
ney, he  was  immediately  discharged  because 
said  demand  was  made. 

The  defendant  demurred  to  the  petition 
generally,  upon  the  ground  that  It  failed  to 
set  forth  a  cause  of  action  and  also  demurred 
specially,  upon  several  grounds,  which  it  is 
not  necessary  to  state  in  extenso.  As  to  that 
portion  of  the  petition  which  alleged  that  the 
petitioner  was  immediately  discharged  be- 
cause of  his  demand,  the  court  sustained  a 
demurrer  based  upon  the  ground  that  tbis 
impertinent  and  irrelevant  statement  was  cal- 
culated to  prejudice  the  rights  of  the  defend- 
ant In  re8i)onse  to  this  ruling;  that  portion 
of  the  petition  was  stricken  by  the  plaintiff. 
When  this  had  been  done,  we  are  of  the  opin- 
ion that  the  trial  judge  propeily  refused  to 
dismiss  the  petition.  It  is  certainly  not  sub- 
ject to  a  genera]  demurrer.  Nor  do  we 
think  that  the  plaintiff  was  required  to  at- 
tach a  schedule  of  wages  adopted.    The  oon- 
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tents  of  this  schedule  was  not  a  matter  of 
pleading  but  of  evidence.  So  far  as  the  pe- 
tition was  concerned,  the  definite  and  detail- 
ed reference  to  the  schedule  gave  the  defend- 
ant ample  opportunity  to  object  to  It  or  de- 
fend against  it  in  case  it  was  introduced. 

The  second  special  demurrer,  based  upon 
the  ground  that  the  petition  does  not  allejje 
that  the  schedule  did  not  provide  for  wages 
for  a  one-way  run,  as  run  by  the  plaintiff 
between  Tifton  and  Brunswick,  was,  for  a 
similar  reason,  not  well  taken;  and  further- 
more the  demurrer  was  without  merit  be- 
cause it  was  naturally  inferable  that  the 
schedule  did  not  provide  for  a  one-way  run; 
from  the  fact  that  the  plaintiff  stated  that 
the  provision  of  the  schedule  upon  that  sub- 
ject was  for  a  double-run  return  trip,  or  a 
run  each  way.  It  was  likewise  Immaterial, 
as  held  by  the  court  below,  In  what  manner 
the  schedule  was  promulgated,  and  the  state- 
ment that  all  of  the  flagmen  of  the  com- 
pany worked  and  received  pay  under  the 
schedule  might  well  be  held  Irrelevant;  but 
it  is  not  objectionable  as  being  a  conclusion 
of  the  pleader.  It  is  plainly  a  statement  of 
fact  The  statement  that  the  plaintiff  was 
entitled  to  one-half  the  amount  set.  forth  in 
the  schedule  of  wages  for  the  round  trip, 
viz.,  the  rate  of  $22.50  per  month  for  making 
one-half  of  the  round  trip,  is  not  a  conclu- 
sion of  the  pleader  in  one  sense,  while  It 
may  be  In  another.  It  Is  more  properly  a 
statement  of  the  pleader  of  the  amount  of 
the  plaintiff's  demand  as  the  net  result  of  his 
figures  shown  by  the  statement  of  the  account 
and  the  facts  previously  detailed  in  the  peti- 
tion. Such  a  summary  of  the  plaintiff's  case 
is  always  allowable,  although  It  may  be  opin- 
ionative.  The  plaintiff  who  sues  for  $5,000 
damages  merely  states  that  in  his  opinion 
the  Injury  has  damaged  him  $5,000,  basin &: 
this  opinion  upon  the  antecedent  facts  which 
he  alleges  to  exist.  The  court  did  not  err 
in  overruling  the  general  demurrer,  and,  the 
objection  to  the  only  special  demurrer  which 
was  well  taken  having  been  cured  by  amend- 
ment, there  was  likewise  no  error  in  over- 
ruling the  special  demurrers  and  in  refusing 
to  dismiss  the  petition. 

2.  At  the  conclusion  of  the  evidence  for 
the  plaintiff  the  defendant  made  a  motion 
for  nonsuit,  which  was  overruled,  and  the 
case  proceeded  to  trial,  resulting  in  a  ver- 
dict in  favor  of  the  plaintiff.  This  court  has 
several  times  held  that  an  exception  based 
upon  a  refusal  to  allow  a  nonsuit  Is  nuga- 
tory if  the  case  proceeds  to  trial  and  the 
complaint  is  thereafter  made  by  the  defend- 
ant that  the  finding  of  the  jury  was  without 
evidence  to  support  it  In  such  a  case,  even 
if  the  court  erred  in  not  awarding  a  nonsuit 
at  the  time  the  motion  was  made,  yet  if, 
considering  the  evidence  as  a  whole,  the  ver- 
dict is  right  the  error  becomes  immaterial. 
m  such  event  it  cannot  be  said  that  the 
court  abused  its  discretion  in  opening  the 
case  to  further  testimony;  and,  even  though 


some  of  the  testimony  in  support  of  the  ver- 
dict may  have  come  from  the  defendant  him- 
self, it  would  be  Immaterial  if  the  evidence, 
taken  as  a  whole,  supi)orted  the  verdict  of 
the  jury.  An  exception  based  upon  the  re- 
fusal of  the  court  to  award  a  nonsuit  will 
not  be  considered  where,  subsequently  there- 
to, the  case  is  submitted  to  the  jury,  and,  a 
verdict  being  rendered  against  the  defend- 
ant, a  motion  for  a  new  trial  is  made  which 
presents  the  complaint  that  the  verdict  is 
contrary  to  the  evidence  and  without  evi- 
dence to  support  it  Where  a  motion  for  a 
new  trial .  is  based  upon  this  ground,  the 
court  will  review  the  sufladency  of  the  evi- 
dence as  a  whole,  in  the  light  of  the  verdict 
and  will  not  merely  consider  the  sufficiency, 
of  the  plaintiff's  case  to  withstand  the  mo- 
tion for  a  nonsuit  at  the  particular  stage  at 
which  the  motion  for  nonsuit  was  made.  In 
EUenberg  v.  Southern  Ry.  Oo.,  5  Ga.  App. 
390,  63  S.  E.  240,  we  held  that  the  discretion 
of  the  judge  should  be  liberally  exercised  in 
behalf  of  allowing  the  whole  case  to  be  pre- 
sented, and  that,  "except  in  rare  cases,  as 
where  the  defendant  would  be  subjected  to 
unfairness  or  undue  prejudice,  or  where  the 
plaintiff  has  given  evidence  of  intention  de- 
liberately to  trifle  with  the  court  or  to  de- 
lay the  progress  of  the  trial,  it  is  an  abuse 
of  discretion  for  the  trial  judge  to  refuse  to 
allow  the  plaintiff  to  produce  additional  evi- 
dence sufficient  to  avoid  a  nonsuit"  As.  in 
the  broader  light  of  our  advancing  intelli- 
gence, we  more  plainly  see  that  the  object  of 
a  trial  is  to  reach  the  truth,  the  less  !s  a 
progressive  profession  inclined  to  tolerate  the 
observance  of  any  technical  rule  which  will 
tend  only  to  test  the  skill  and  vigilance  of 
the  counsel,  when  it  is  at  the  expense  of  the 
real  justice  of  the  case. 

3.  Upon  the  trial  the  plaintiff  testified  that 
he  was  employed  as  a  flagman,  and  that  at 
the  time  of  his  employment  the  schedule  of 
rates  (which  was  later  Introduced  in  evi- 
dence) prescribed  a  salary  of  $45  per  month 
for  a  dally  run  between  Tifton  and  Wayr 
cross  and  $45  per  month  for  a  run  each  way 
(that  is,  going  daily  and  returning  the  same 
day)  between  Waycross  and  Brunswick. 
There  was  no  express  contract  (according  to 
the  plaintiff's  testimony)  between  himself 
and  the  company,  and  the  amount  of  his 
wages  was  only  Inferable  from  the  amount 
fixed  by  the  schedule.  He  testified  that  two 
crews  were  doing  the  work  which,  according 
to  the  schedule,  should  be  performed  by 
three  crews  of  trainmen.  In  this  latter  state- 
ment he  was  corroborated  by  other  testi- 
mony In  the  case.  On  the  8th  of  each  month 
during  the  period  of  his  service  he  was  paid 
certain  amounts  which,  upon  examination, 
we  find  to  be  correct  if  his  wages  were  cal- 
culated as  being  $45  per  month,  but  which 
would  not  be  payment  for  the  time  served 
by  him  in  any  of  the  months  if,  as  testified 
by,  him,  he  performed  additional  services  to 
those  which  (as  prescribed  by  the  Bchedulf^ 
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wouid  entitle  him  to  $45  per  month.  The 
whole  point  in  the  case  is  whether  the  plain- 
tiff was  entitled  to  recover  anything  on  a 
quantum  meruit  for  a  half  run  per  day  be- 
tween Waycross  and  Brunswick,  because  the 
schedule  is  silent  as  to  any  such  service  as 
this.  The  schedule  of  wages  allows  train- 
men ^5  per  month  for  a  daily  trip  between 
Waycross  and  Brunswick  and  return.  It 
says  nothing  as  to  the  compensation  of  a 
trainman  who,  in  addition  to  making  the 
daily  trip  between  Tifton  and  Waycross,  is 
required  to  go  on  to  Brunswick,  and  the  next 
day  return  from  Brunswick  to  Waycross, 
serving  the  company  as  a  trainman  before 
proceeding  on  his  regular  run  from  Way- 
cross  to  Tifton.  It  is  undisputed  that  the 
plaintiff  performed  this  service.  In  other 
words,  he  made  a  flagman  and  a  half.  He 
received  pay  for  one  flagman.  The  com- 
pany refused  to  pay  him  for  the  additional 
service  performed  between  Waycross  and 
Brunswick,  although  his  service.  In  the  way 
the  trains  were  arranged,  and  performance 
of  like  service  on  the  part  of  another  flag- 
man, enabled  the  company  to  dispense  with 
the  third  flagman,  who  was  ordinarily  re- 
quired, and  who,  according  to  the  testimony, 
was  "cut  out." 

Counsel  for  the  railroad  company  takes  the 
position  that  the  adoption  of  the  schedule  of 
rates,  and  the  entrance  of  the  plaintiff  into 
the  employment  of  the  company  under  the 
schedule  of  rates,  created  a  contract  which 
precludes  the  plaintiff  from  recovering  any- 
thing upon  a  quantum  meruit  The  trial 
judge  seems  to  have  entertained  a  contrary 
▼lew,  and  we  concur  in  the  opinion,  evidently 
entertained  by  him,  that  the  mere  fact  that 
the  contract  (if  one  may  be  said  to  have  been 
made  by  the  schedule  of  rates)  flxed  the  value 
of  the  plalntifTs  service  as  a  flagman  be- 
tween Tifton  and  Waycross,  would  not  pre- 
vent him  from  receiving  a  proper  compensa- 
tion without  regard  to  the  contract,  for  any 
extra  services  he  might  perform,  not  Included 
in  the  contract  As  the  plaintiff  testified  that 
he  was  directed  to  perform  the  service  of  a 
Gagman  between  Waycross  and  Brunswick,  it 
is  undisputed  that  the  defendant  knew  he 
was  performing  it,  and  received  the  benefit 
of  his  services.  If  the  schedule  of  rates  con- 
tained no  provision  for  this  service.  Is  it 
Just  and  right  that  the  defendant  for  that 
reason,  should  receive  services  In  addition  to 
those  prescribed  by  the  schedule  of  rates 
without  compensation?  We  think  not  It  is 
true  that  there  is  evidence  to  the  effect  that 
the  plaintiff  agreed  to  perform  the  entire 
service  rendered  by  him  between  Tifton  and 
Brunswick  for  $46  per  month;  and,  if  this 
was  the  truth,  the  plaintiff  was  not  entitled 
to  recover  anything  for  services  performed  by 
him  In  addition  to  those  provided  for  by  the 
schedule  of  rates.  But  the  plaintiff  positive- 
ly denied  the  testimony  to  that  effect  and 
the  credibility  of  the  witnesses,  and  the  ach 


certainment  of  the  truth  as  to  this  point  was 
a  matter  exclusively  for  determination  by 
the  Jury. 

Granting  that  the  Jury  were  authorized  to 
find  that  the  plaintiff  performed  sen^ices  In 
addition  to  the  services  prescribed  for  the 
run*  between  Tifton  and  Waycross,  and  the 
value  of  which  was  flxed  by  the  schedule  of 
rates,  and  that  he  was  entitled  to  some  com- 
pensation therefor,  we  do  not  see  that  there 
could  be  any  fairer  means  of  ascertaining  the 
true  value  of  such  extra  services  thin  that 
adopted  by  the  Jury.  The  schedule  of  rates 
was  introduced  before  the  Jury  without  objec- 
tion ;  and,  in  fact,  the  defendant  had  demur- 
red to  the  petition  because  it  was  not  attach- 
ed thereto.  This  schedule  of  rates  showed 
that  the  valuation  flxed  by  the  company  upon 
a  run  between  Waycross  and  Bruhswic*,  go- 
ing both  ways  in  one  day,  was  $45  per  month. 
The  plaintiff  testified  that  he  was  required 
to  go  one  way  each  day.  Were  not  the  Jury 
authorized,  from  these  facts,  to  Infer,  as  well 
as  if  it  had  been  a  matter  of  expressed  tes- 
timony, that  If  two  trips  between  Waycross 
and  Brunswick  daily,  for  a  month,  were 
worth  $45  a  month,  one  daily  trip  over  the 
same  points  would  be  worth  one-half  as 
much?  It  seems  so  to  us,  and  therefore, 
agreeing  with  the  contention  of  the  counsel 
for  the  plaintiff  In  error  that  the  plaintiff  in 
the  court  below  was  required  to  establish  the 
value  of  his  extra  services  by  quantum  mer- 
uit, we  think  the  trial  Judge  properly  over- 
ruled the  motion  for  a  new  trial,  over  the 
objections  that  the  evidence  was  improperly 
admitted  on  the  trial,  and  that  the  verdict 
was  not  sufiSciently  supported  by  the  testi- 
mony. 

4.  Considerable  stress  Is  laid  upon  the  fact 
that  Blalock  signed  the  payroll  of  the  de- 
fendant company,  acknowledging  receipt  in 
full  of  all  the  amounts  claimed  by  him,  ex- 
cept $15.10  which  was  tendered  him  by  the 
company.  Blalock  did  not  deny  signing  these 
receipts;  and  they  might  have  afforded  a 
conclusive  circumstance  to  rebut  every  con- 
tention he  maintained  with  regard  to  what 
he  should  receive  for  his  services.  The  re- 
ceipts might  also  have  served  to  satisfy  the 
Jury  that  there  had  been  complete  accord 
and  satisfaction.  However,  Blalock  explain- 
ed these  receipts,  as  he  had  a  right  to  do; 
and.  In  view  of  the  finding  of  the  Jury,  It 
must  be  held  that  his  explanation  was  satis- 
factory. Under  section  5208  of  our  Civil  Code 
of  1895,  "receipts  for  money  are  always  only 
prima  facie  evidence  of  payment,  and  may  be 
denied  or  explained  by  parol."  According 
to  Blalock's  testimony,  he  never  knew  that 
the  receipts  purported  to  be  in  full,  and  he 
was  constantly  asking  for  payment  for  his 
extra  services  and  expecting  to  receive  It 
According  to  his  testimony,  the  payments 
were  mutualy  understood  to  be  only  partial 
payments.  According  to  the  verdict  of  the 
I  Jury,  this  was  the  truth  of  the  case.    The 
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trial  Judge  was  satisfied  with  the  finding  of  i 
the  jury,  and  it  is  not  within  our  power  to 
say  that  the  verdict  did  not  speak  the  truth. 
Judgment  affirmed. 


(8  Ga.  App.  10) 

HILTON  V.  SYLVANIA  &  G.  R.  CO. 
(No.   2.131.) 

(Court  of  Appeals  of  Georgia.    July  5,  1910.) 
(Syllabiu  hy  the  Court,) 

L  COBPOBATIONS  (§  133*)— RiOHTS  OF  StOCK- 

HOLDEB&— Tbansfeb  or  Stook. 

The  owner  and  bolder  of  a  certificate  of 
stock  baa  the  right  to  have  the  stock  transferred 
into  his  name  on  the  books  of  the  corporation, 
and  the  illegal  refusal  of  the  president  of  the 
corporation  to  permit  the  transfer  makes  the 
corporation  liable  for  any  damages  resulting 
from  the  refusal. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S§  51S^20;   Dec  Dig.  1 133.*] 

2.  Tbial  (i  242*)— Misleading  Instbuctionb. 

Wbere  the  material  issues  in  a  case  depend 
upon  the  consideration  of  documentary  evidence, 
the  court  riiould  not  cbarge  the  Jury  that  they 
"should  receive  the  evidence  from  the  witnesses 
on  the  witness  stand."  In  such  case  an  instruc- 
tion of  this  restrictive  character  tends  to  mis- 
lead and  confuse. 

{Ed.  Note.— For  otber  cases,  see  Trial,  Cent 
g.  H  669-576 ;    Dec.  Dig.  (  242.*] 

3.  CoBPORATiONS  (§  133*)— Rbfusal  to  Trans- 
FEB  Stock— Action  fob  Daicaoes— Suffi- 
oiSNCT  OF  Petition. 

A  petition  to  recover  damages  from  a  cor- 
poration for  the  refusal  of  the  president  of  the 
corporation  to  allow  a  proper  transfer  of  stodc 
upon  the  books  of  the  corporation  must  contain 
allegations  of  facts  showing  damage  from  the 
refusal. 

[H)d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  133.*] 

(Additional  8yllahu9  by  Editorial  Staff,) 

4.  OonpoBATioNS  (§  133*)— Refusal  of  Cobpo- 

BATION  TO  TBANSFER  STOCK. 

The  illegal  refusal  of  a  corporation  to  trans- 
fer stock  to  the  name  of  the  owner  constitutes 
a  conversion  of  the  stock  by  the  corporation. 

[Ekl.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  513 ;   Dec.  Dig.  S  133.*] 

6.  Corpobations  (J  133*)— Refusal  of  Cob- 

POBATION  to  TBANSFBB  STOOK— MEASUBB  OF 

Damages. 

Where  a  corporation  converts  stock  by  il- 
legally refusing  to  transfer  it  on  its  books  to 
the  name  of  the  owner,  the  measure  of  dam- 
ages is  the  value  of  the  stock  at  the  time  of  de- 
mand and  refusal. 

[Eld.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  520;    Dec.  Dig.  |  133.*]     • 

6l  Cobpobations  (|  133*)— Refusal  to  Tbans- 
FEB  Stock— Liability  fob  Acts  of  Offi- 

CBRS 

Under  Civ.  Code  1805,  I  1861,  providing 
that  a  corporation  is  liable  for  acts  of  its  of- 
ficers in  the  sphere  of  their  appropriate  duties, 
a  corporation  is  liable  for  the  illegal  refusal  of 
its  president  to  allow  the  proper  transfer  of 
stock  to  the  name  of  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  513^520 ;   Dec  Dig.  |  133.*] 

Error  from  City  Court  of  Sylvania ;  H.  A 
Boykln,  Judge. 
Action  by  L.  H.  Hilton  against  the  Syl- 


vania A  Olrard  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Hilton  brought  suit  for  damages  against 
the  Sylvania  &  Girard  Railroad  Company, 
alleging,  in  substance:  That  on  July  5,  1906, 
he  was  the  owner  of  five  shares  of  capital 
stock  of  the  defendant  company,  and  was  the 
holder  of  the  stodc  certificate  representing 
these  shares.  That  this  certificate  had  been 
originally  issued  to  one  Enneis,  from  whom 
he  bought  the  stock,  and  who  delivered  the 
certificate  to  him.  That  on  said  date  the 
plaintiff  had  an  offer  from  a  third  person 
for  the  purchase  of  four  of  these  shares. 
That  the  defendant  had  no  by-law  providing 
the  mode  in  which  transfers  of  stock  should 
be*  made,  but  on  the  face  of  each  of  the 
stock  certificates  was  printed  the  following: 
"Transferable  only  on  the  books  of  the  cor- 
poration by  the  holder  thereof,  in  person  or 
by  attorn^,  upon  the  surrender  of  this  cer- 
tificate properly  indorsed."  That  the  plaintiff, 
in  order  to  make  delivery  of  the  four  shares 
for  which  he  had  an  offer  of  purchase,  called 
upon  the  president  of  the  defendant  company 
to  transfer  this  stock  to  his  name,  and  stood 
ready  to  surrender  the  certificate  properly 
indorsed,  and  made  a  formal  demand  for  the 
transfer  on  the  books  of  the  corporation. 
That  the  defendant,  through  its  president 
without  cause,  refused  to  transfer  the  stock 
on  surrender  of  the  certificate,  or  to  issue  a 
new  certificate  in  lieu  of  the  old  certificate, 
and  therefore  the  plaintiff  was  unable  to  de- 
liver the  four  shares  he  had  sold.  Tliat  he 
had  previously  accepted  the  offer  made  to 
purchase  the  stock,  but  that  the  pr(^K>sed 
purchaser  declined  to  take  the  stock,  except 
upon  condition  that  the  transfer  be  made, 
and,  the*  plaintiff  not  being  able  to  have  the 
transfer  made  by  the  defendant,  the  pur- 
chaser withdrew  his  offer.  That  the  price 
offered  for  the  four,  shares  was  the  sum  of 
$2,500,  or  $625  per  share.  By  an  amendment 
to  his  petition,  to  meet  a  special  demurrer, 
the  plaintiff  alleged  that  this  offer  was  made 
to  him  by  Demere  &  Hammond,  brokers  of 
Savannah,  6a.  He  alleged  that  after  the 
withdrawal  of  the  offer  he  sold  the  five 
shares,  making  diligent  effort  to  sell  at  the 
best  price  obtainable,  and  obtained  for  them 
$1,000  less  than  he  had  been  offered  for  the 
four  shares.  He  sued  for  the  special  loss  of 
$1,000  on  the  four  shares,  and  for  $625  as 
the  yalue  of  the  one  share,  which  he  alleged 
was  worth  that  amount  at  the  time  he  re- 
ceived the  offer  for  the  four  shares  and  when 
his  demand  for  transfer  was  refused  by  the 
company.  He  based  his  right  to  recover  the 
value  of  the  one  share  on  the  ground  that 
the  refusal  ot  the  defendant  to  transfer  the 
five  shares  amounted  to  a  conversion  of  the 
one  share.  On  demurrer  the  court  struek 
from  the  petition  all  allegations  of  damage 
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by  reason  of  the  eonTeraioii  of  the  one  share 
of  stock,  and  restricted  the  issue  to  the  actu- 
al loss  of  profit  in  the  sale,  allei^ed  to  be 
$1,000,  to  which  ruling  the  plaintiff  excepted 
p^idente  lite.  The  defendant  contended  that 
the  offer  of  purchase  of  the  four  shares  was 
not  made  bona  fide,  but  was  made  through 
the  procurment  of  the  plaintiff,  and  was 
fraudulent  The  jury  returned  a  verdict  for 
$100  in  favor  of  the  plaintiff,  and  he  moved 
for  a  new  trial,  on  the  general  grounds,  and 
filed  an  amendment  excepting  to  certain  in- 
structions of  the  court.  The  motion  was 
overruled,  and  he  sued  out  this  writ  of  error. 
It  appeared  from  the  evidence  on  the  trial 
that  in  the  year  1906  Hilton,  with  certain 
parties  identified  with  him,  together  with  one 
Morel  and  certain  parties  identified  with 
him,  formed  a  corporation  known  as  the  Syl- 
vania  &  Glrard  Railroad  Company,  the  de- 
fendant in  this  suit;  that  there  were  two  so- 
called  factionir  in  this  company,  'known  re- 
spectively as  the  Hilton  and  Morel  factions; 
and  that  the  capital  stock  of  the  company 
was  $10,000,  evenly  divided  between  the  two 
factions,  neither  having  control.  By  agree- 
ment at  the  meeting  for  organization,  the 
Morel  faction  was  given  the  presidency  and 
control  of  the  directorate  of  the  company; 
the  Morel  faction  ha,ving  three  of  the  five 
directors.  Later  one  of  the  directors  died, 
and  the  Hilton  faction  applied  for  a  writ  of 
mandamus  to  compel  a  meeting  of  the  stock- 
holders, to  be  held  for  the  purpose  of  electing 
a  board  of  directors.  This  mandamus  pro- 
ceeding was  decided  by  the  Supreme  Court 
in  favor  of  the  applicants.  See  Sylvania  & 
Glrard  R.  Co.  v.  Hoge,  129  Ga.  734,  59  S.  B. 
806.  At  the  next  meeting  of  the  stockhold- 
ers for  the  election  of  directors,  the  five 
shares  of  stock  now  in  controversy  were  the 
cause  of  considerable  dissension.  Enneis,  the 
original  owner  of  the  "five  shares,  was  one  of 
the  Morel  faction.  Becoming  offended  with 
Morel,  he  sold  his  five  shares  to  Hilton,  which 
gave  the  Hilton  faction  control  of  the  cor- 
poration. Morel  and  his  friends  refused  to 
recognize  the  sale  from  Enneis  to  Hilton  as 
being  valid,  and  at  the  next  regular  meeting 
of  the  stockholders,  of  which  Morel  was 
chairman,  Hilton  was  not  allowed  to  vote 
these  five  shares;  their  action  being  based 
on  the  contention  that  in  the  incorporation 
of  the  company  it  had  been  agreed  between 
the  two  factions  that  Morel  and  his  friends 
were  to  have  indefinite  control  in  the  manage- 
ment of  the  company.  Thereupon  the  two 
factions  held  separate  meetings,  electing  sep- 
arate officers  and  directors.  Hilton  and  his 
friends  brought  an  application  for  mandamus 
to  compel  Morel  and  his  friends  to  turn  over 
the  physical  property  of  the  corporation  to 
them,  and  the  Supreme  Court  decided  in  fa- 
vor of  the  applicants,  on  the  ground  that  the 
agreement  between  the  two  factions  of  the 
shareholders  to  the  effect  that  one  of  said 
factions,  ownlug  one-half  of  the  corporation 


stock,  should  have  tiie  right  InddiBnltely  to 
name  a  majority  of  the  directors  of  tlie  com- 
pany, and  thus  manage  and  control  its  af- 
fairs, was  against  public  policy,  and  there- 
fore void.  See  Morel  v.  IJoge,  130  Ga.  625,  61 
S.  B.  487,  16  L.  R.  A.  (N.  8.)  1186. 

The  statement  of  the  evidence  up  to  this 
point,  although  not  strictly  relevant,  illus- 
trates to  some  extent  the  issues  in  the  pres- 
ent case.  Hilton  proved  substantially  all  the 
allegations  of  his  petition.  He  proved  posi- 
tively and  conclusively  that  he  had  been  of- 
fered $2,500  for  the  four  shares  of  stock, 
by  the  brokerage  firm  of  Demere  &  Ham- 
mond, of  Savannah;  that  this  firm,  in  mak- 
ing the  offer  for  the  stock,  represented  G.  No- 
ble Jones;  that  the  $2,500  was  actually  offer- 
ed by  Jones  through  the  firm  for  this  stock; 
that  this  money  was  in  a  bank  at  Savannah, 
subject  to  the  order  of  Hilton,  on  presenta- 
tion of  the  certificate  of  the  stock  duly  trans- 
ferred on  the  books  of  the  corporation;  that 
the  only  reason  why  the  sale  was  not  con- 
summated was  the  failure  of  the  defendant, 
through  its  president,  Morel,  to  recognize  as 
valid  his  purchase  of  the  five  shares  of  stock 
from  Enneis,  and  to  transfer  the  same  to 
his  name  on  the  books  of  the  corporation; 
that  the  purchaser  refused  to  accept  the 
stock  certificate  unless  this  transfer  was 
made;  that  he  had  made,  in  person  and  by 
letter,  repeated  demands  on  Morel,  as  presi- 
dent of  the  company,  to  make  this  transfer, 
in  order  that  he  might  consummate  the  sale,' 
notifying  Morel  that  he  had  had  an  offer  of 
sale  for  the  stock  and  could  not  consummate 
the  sale  unless  the  transfer  was  made,  and 
that  his  refusal  to  transfer  would  subject 
him  to  great  damage  and  loss;  that  after  the 
refusal  of  the  company  to  make  the  transfer, 
and  the  refusal  of  the  proposed  purchaser  to 
accept  the  stock  without  the  transfer,  he 
used  all  due  diligence  to  sell  the  same,  even 
offering  it  to  Morel  himself;  and  that  the 
best  price  he  could  get  for  it  was  $1,500. 
The  defense  relied  upon,  that  the  sale  to 
Jones  was  not  a  bona  fide  sale,  but  was 
fraudulent,  was  not  sustained  by  any  evi- 
dence, direct  or  circumstantial. 

T.  J.  Evans  and  A.  B.  Lovett,  for  plaintiff 
in  error.  J.  W.  Overstreet  and  B.  K.  Over- 
street,  for  defendant  in  error. 

HILI4  C.  J.  (after  stating  the  facts  as 
above).  1.  In  our  opinion,  under  the  evi- 
dence and  the  law  applicable  thereto,  the 
plaintiff  was  entitled  to  a  verdict  for  $1,000. 
He  was  the  owner  of  the  five  shares  of  stock 
bought  by  him  from  Enneis.  His  title  to 
this  stock  had  been  settled  by  the  adjudica- 
tion of  the  Supreme  Court  in  the  case  of 
Morel  V.  Hoge,  supra.  H^  had  a  bona  fide 
offer  of  $2,500  for  four  shares  of  this  stock. 
This  offer  was  clearly  shown,  and  it  failed 
of  consummation  solely  because  of  the  re- 
fusal of  the  president  of  the  company  to  make 
I  the  proper  transfer  upon  the  books  of  the  cor- 
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poratton.  The  effort  made  1>7  the  defendant 
to  attack  the  bona  fides  of  this  sale  was  not 
successful.  While  It  is  true  that  fraud  may 
be  shown  by  slight  circumstances,  and  by 
inferences  fairly  and  reasonably  deducible 
from  the  facts,  yet  the  Jury  cannot  arbi- 
trarily assume  its  existence;  but  there  must 
be  some  proof,  direct  or  circumstantial,  from 
which  such  an  hypothesis  can  be  drawn.  In 
this  case  the  eyidence  in  behalf  of  the  plain- 
tiff is  clear  and  undisputed  that  the  offer  of 
$2,500  was  made  to  him'  by  the  brokerage 
firm  of  Demere  &  Hammond,  of  Savannah, 
representing  G.  Noble  Jones;  that  it  was 
made  in  good  faith;  that  the  plaintiff  did 
not  know  this  firm,  and  had  had  no  com- 
munication with  them  on  the  subject  before 
they  made  the  offer  in  a  letter  which  he  re- 
ceived from  them.  There  is  no  evidence 
whatever  that  he  had  ever  had  any  personal 
communication  with  G.  Noble  Jones,  the  al- 
leged purchaser  of  the  stock  through  the  firm 
of  brokers. 

The  court  charged  the  Jury  the  law  of  ac- 
tual and  constructive  fraud,  and  this  portion 
of  the  charge  was  assigned  as  error.  The 
Jury  must  have  been  misled  by  these  instruc- 
tions. There  appears  no  evidence  whatever 
upon  which  to  base  such  instructions,  and 
they  should  not  have  been  given.  The  ver- 
dict for  $100  in  favor  of  the  plaintiff  seems 
to  have  been  purely  arbitrary  on  the  part  of 
the  Jury.  The  suit  was  for  an  actual  loss  of 
profits  on  the  sale  of  four  shares  of  stock, 
amounting  to  $1,000,  and  the  proof  estab- 
lished indisputably  that  this  was  the  loss. 
The  proof  clearly  established  that  the  plain- 
tiff could  have  procured  $2,500  for  the  four 
shares  of  the  stock,  but  for  the  refusal  of  the 
defendant  company,  through  its  president,  to 
make  the  transfer  on  the  books  of  the  com- 
pany, and  the  evidence  for  the  plaintiff  is 
also  uncontradicted  that,  after  this  sale  had 
failed  by  reason  of  the  company's  conduct, 
he  made  all  due  diligence  to  sell  the  stock 
and  could  only  get  for  the  four  shares  $1,500. 
The  Jury  could  not  have  found,  under  the 
evidence,  any  other  sum  than  $1,000;  for  if 
they  believed  that  the  sale  was  fraudulent, 
as  contended  by  the  defendant,  their  verdict 
should  have  been  against  the  plaintiff  entire- 
ly. There  was  no  evidence  upon  which  to 
base  the  verdict  for  $100.  But,  of  course,  the 
plaintiff  cannot  recover  damages  against  the 
company  unless  the  refusal  of  the  president 
to  transfer  the  stock  on  the  books  of  the 
corporation  was  illegal.  Stock  in  a  railroad 
corporation  in  this  state  is  personal  property 
(Civ.  Code  1895,  §  2165),  and  it  has  been  uni- 
versally held  that  the  illegal  refusal  of  a  cor- 
poration to  transfer  stock  to  the  name  of  the 
owner  constitutes  a  conversion  of  the  stock 
by  the  corporation ^so  refusing;  the  measure 
of  damages  being  the  value  of  the  stock  at 
the  time  of  demand  and  refusal.  Bank  of 
Oulloden  v.  Bank  of  Forsyth,  120  Ga.  576, 
48  S.  E.  226,  102  Am.  St  Rep.  115 ;  26  Amer. 
&  E«ng.  Enc.  of  Law,  887 ;  2  Gook  on  Corpora- 


tions, S  392.  That  a  corporation  is  liable  foi 
the  illegal  refusal  of  the  president  to  allow 
the  proper  transfer  of  stock  to  the  name  of 
the  true  owner  cannot  be  doubted.  Civ.  Code 
1895,  §  1861.  **8ubject  to  the  right  of  the 
corporation  to  assert  a  lien  on  shares, 
*  *  *  both  the  assignor  and  the  assignee 
have  a  legal  right  to  have  a  transfer  made 
on  the  books  of  the  corporation  and  a  new 
certificate  issued  to  the  assignee."  4  Thomp- 
son on  Corporations,  §§  4628,  4650.  And  in 
some  Jurisdictions  this  transfer  may  be  com- 
pelled by  mandamus.  2  Cook  on  Corpora- 
tions, §§  389,  392;  Thornton  ▼.  Martin,  116 
Ga.  115,  42  S.  E.  34& 

To  meet  these  well-settled  principles  of 
law,  it  Is  contended  by  the  defendant  that 
under  the  decision  of  the  Supreme  Court  in 
the  case  of  Sylvania  &  Glrard  R.  Co.  ▼.  Hoge, 
supra,  there  was  no  duty  resting  upon  the 
defendant  corporation  to  transfer  any  stock 
upon  its  books,  as  in  that  case  Justice  EiV- 
ans  held  that  the  corporation  had  neither 
charter  nor  by-laws  which  required  a  trans- 
fer on  the  books.  The  learned  Justice  fur- 
ther held  that  where  neither  the  charter, 
statute,  nor  corporate  by-laws  required  a 
book  transfer,  the  assignee  of  the  certificate 
of  stock  might  vote  thereon,  although  on  the 
books  of  the  company  the  stock  stands  in 
the  name  of  the  assignor.  In  that  case, 
however,  it  was  not  shown  that  there  was  a 
mode  of  transfer  provided  by  the  corpora- 
tion; it  was  not  shown  .that  the  stock  cer- 
tificate itself  provided  on  its  face  that  the 
stock  was  transferable  only  on  the  books 
of  the  corporation.  These  stock  certificates 
together  with  the  charter  and  the  statute 
under  which  the  corporation  is  organized 
constitute  the  contract  of  association  be- 
tween the  various  stockholders,  and  between 
the  stockholders  and  the  corporation.  26 
Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.)  831. 
Where  there  is  a  by-law  on  the  subject,  the 
transfer  should  be  made  in  the  manner  pre- 
scribed by  the  by-law.  Civ.  Code  1S95,  S 
2165.  But  if  there  is  no  by-law  on  the 
subject,  and  nothing  in  the  charter  on  the 
subject  (as  in  the  present  case),  should  not 
the  transfer  be  made  according  to  the  provi- 
sions written  across  the  stock  certificate? 
And  where  the  certificate  of  stock,  the  evi- 
dence of  the  purchaser's  title  and  ownership, 
gives  notice  that,  to  secure  a  good  title,  he 
must  have  the  transfer  recognized  by  the 
corporation,  by  registry  on  its  books,  is  not 
such  purchaser  entitled  to  have  such  trans- 
fer duly  made;  and  does  not  an  arbitrary 
refusal  to  so  transfer  the  stock,  by 'the  offi- 
cer of  the  company,  render  the  corporation 
itself  liable  in  damages?  In  other  words, 
does  not  the  provision  written  across  the 
face  of  the  stock  certificate  have  the  force 
and  effect  of  a  by-law  of  the  corporation; 
and  does  it  not  follow,  if  this  be  true,  that 
the  corporation  is  under  a  legal  duty  to 
transfer  the  stock  upon  demand?  "In  the 
case  of  a  sale  of  stock,  the  purchaser's  right 
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to  have  the  stock  transferred  from  the  name 
of  the  seller  into  his  own  and  to  surrender 
the  old  certificate,  if  he  desires,  and  have  a 
new  one  Issued  to  him  in  his  own  name,  is 
unquestioned  and  unquestionable."  26  Am- 
er.  &  Eng.  Enc.  of  Law  (2d  Ed.)  877. 

We  therefore  conclude,  under  these  author- 
ities, that,  although  the  charter  or  by-laws 
contain  no  provisions  on  the  subject  of 
transfers  of  stock,  yet,  in  view  of  the  state- 
ment on  the  face  of  the  certificate  that  the 
stock  was  "transferable  only  on  the  books 
of  the  corporation  by  the  holder  thereof,  in 
person  or  by  attorney,  upon  the  surrender 
of  this  certificate  properly  indorsed,'*  the 
plaintiff  in  this  case  had  the  right  to  have 
his  stock  transferred  on  the  books  of  the 
corporation  to  his  name,  and  the  corpora- 
tion was  under  a  legal  duty  to  make  such 
transfer,  and  the  failure  of  its  proper  ofllcer 
to  do  so  rendered  it  liable  for  any  resulting 
damage. 

2.  Another  ground  in  the  amended  motion 
for  a  new  trial  is  that  the  court  erred  in 
charging  the  Jury  that  they  should  receive 
the  evidence  "from  the  witnesses  upon  the 
witness  stand.'*  It  was  contended  that  this 
charge  was  prejudicial,  as  almost  the  entire 
case  for  the  plaintiff  was  made  by  documen- 
tary evidence,  such  as  letters,  telegrams,  etc. 
While  we  do  not  think  a  jury  of  ordinary 
intelligence  would  probably  have  considered 
these  instructions  as  depriving  them  of  the 
right  to  take  into  consideration  the  documen- 
tary evidence,  yet  it  has  been  r^eatedly  rul- 
ed that  such  instructions,  where  there  was 
material  documentary  evidence,  was  reversi- 
ble error.  Stiles  v.  Shedden,  2  Ga.  App.  317, 
58  S.  B.  615 ;  Myers  v.  State,  97  Ga.  79,  25 
S.  E.  252.  The  other  excerpts  from  the 
charge  excepted  to,  when  considered  in  con- 
nection with  the  whole  charge,  are  without 
material  error.  Of  course,  this  does  not  re- 
fer to  the  charge  objected  to  on  the  subject 
of  actual  and  constructive  fraud,  which,  as 
above  intimated,  was  erroneous  because  not 
authorized  by  the  evidence.  Indeed,  we 
might  put  the  reversal  in  this  case  solely  on 
the  general  grounds,  without  reference  to  any 
of  the  special  assignments  of  error. 

3.  The  court  did  not  err  in  sustaining  the 
demurrer  to  that  part  of  the  petition  seek- 
ing to  recover  $625  for  an  alleged  conversion 
of  one  share  of  stock;  While  the  plaintiff 
was  entitled  to  have  that  share  transferred 
on  the  books  of  the  corporation,  there  is  no 
averment  of  any  damage  resulting  from  the 
refusal  of  the  defendant  company  to  do  so. 
There  is  no  allegation  that  the  plaintiff  had 
been  offered  $625  for  that  share,  or  that  It 
could  have  been  sold  for  this  sum  but  for  de- 
fendant's refusal  to  transfer  it  on  the  books 
to  the  name  of  the  plaintiff  or  of  any  alleged 
purchaser.  The  refusal  to  transfer  on  de- 
mand was  illegal,  but  no  damage  is  alleged 
to  have  been  caused  thereby. 

Judgment  reversed. 


(8  Oa.  App.  70) 
GBAT  LUMBER  CO.  v.  HARRIS  et  al. 

(No.  2,360.) 

(Court  of  Appeals  of  Georg^ia.    July  19,  1910.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Bbbob  (|  1195*)^Deoision— 

CONSTBUCnON. 

Where,  on  reviewing  a  Judgment  of  non- 
suit, the  Supreme  Court  has  rendered  a  decision 
which  could  not  have  been  correctly  rendered,  as 
rendered,  if  a  certain  insistence  of  one  of  the 
parties  had  been  considered  well  taken.  It  will, 
m  future  trials  of  the  case,  be  construed  as  a 
decision  against  that  insistence,  although  the 
matter  is  not  mentioned  In  the  course  of  the 
opinion.  , 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4661-4665;  Dec  Dig.  f 
1196i»] 

2.  Loos  AND  Logging  ({  3*)— Tihbbb  Deeds 

— CONSTBUCnON . 

Where  the  vendor  of  standing  timber  sells 
it  to  another,  and  in  the  conveyance  makes  a 
stipulation  by  which  the  right  to  cut  the  timber 
Is  to  terminate  upon  the  expiration  of  three 
years  from  the  time  the  vendee  or  his  assign  be- 
gins to  cut  it,  the  three-year  period  will  not  be 
started  to  running  by  the  act  of  an  outsider  in 
entering  upon  the  lands  and  cutting  a  portion 
of  the  timber  without  the  consent  of  the  vendee 
or  his  assign;  aiiter,  if  the  person  doing  the 
cutting  has  authority  to  do  so  from  the  then 
holder  of  the  title  to  the  timber  under  the  con- 
veyance mentioned. 

(a)  In  a  case  like  that  just  mentioned,  if  the 
person  who  wrongfully  did  the  cutting  should, 
more  than  three  years  thereafter,  purchase  the 
timber  rights  from  the  person  who  owned  them 
at  the  time  of  the  unauthorized  cutting,  his  pri- 
or trespass,  in  having  entered  upon  the  timber 
and  cut  a  portion  of  it  without  authority,  would 
not  operate  to  forfeit  the  title  to  the  timber,  on 
the  theory  that  the  period  of  three  years  had 
expired  since  he  (the  person  thus  acquiring  the 
title)  had  commenced  to  cut  it. 

[Ed.  Note.—For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §§  6-12 ;  Dec.  Dig.  f  B*] 

3.  Logs  and  Logging  ({  3*)~Timbsb  Deeds 
— Obal  Waiveb  of  Condition. 

Though  standing  timber  is  realtv,  and  a 
conveyance  of  standing  timber  should  be  in 
writing,  yet  where  such  a  conveyance  contains  a 
clause  whereby  the  vendee's  right  to  cut  the  tim- 
ber is  to  expire  within  a  certain  time  after  the 
happening  of  a  designated  act,  the  vendor  may 
orally  waive  his  right  to  insist  upon  counting 
the  time  of  this  limitation  as  runuing  because 
of  the  happening  of  an  act  which,  but  tor  his 
waiver,  might  Be  considered  as  the  starting 
point. 

[Ed,  Note.— For  other  cases,  see  Lms  and 
Logging,  Cent  Dig.  {{  6-12 ;   Dec  Dig.  f  8.*] 

4.  Tbesfasb  (I  19*)~TrruB  to  Sttppobt  Ac- 
tion. 

The  plaintiff  in  trespass  recovers  on  the 
strength  of  his  own  title,  and  not  on  the  weak- 
ness of  the  defendant's.  The  alleged  error  in  re- 
spect to  the  admission  of  testimony  in  regard  to 
the  asserted  title  of  the  defendant  in  this  case 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Ont  Dig.  Si  18-31 ;   Dec  Dig.  |  19.*] 

(Additionai  SyUahus  by  EditoHal  8taf.) 

5.  WoBDS  AND  PHBASE&—** Waiveb." 

"Waiver"  Is  a  voluntary  relinquishment  of 
some  known  right,  benefit,  or  advantage,  which, 
except  for  such  waiver,  the  person  waiving 
would  have  enjoyed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381,  7831,  7832.] 


•For  other  cases  sm  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  IndezM 
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Error  from  City  Court  of  Douglas;  B. 
Wall,  Judge. 

Action  by  the  Gray  Lumber  Company 
against  E.  G.  Harris  and  others.  Judgment 
of  nonsuit,  and  plaintiff  brings  error.  Re- 
versed. 

The  Gray  Lumber  Company  brought  tres- 
pass against  Harris  et  al.  for  the  cutting  of 
the  pine  timber  suitable  for  sawmill  pur- 
poses off  certain  lands  In  Coffee  county.  The 
plaintiff  proved  title  to  the  lands  In  John 
Vlckers,  and  then  showed  conveyances  as 
follows:  A  deed  dated  September  18,  18SQ, 
from  John  Vickers  to  B.  Li  and  H.  Vlckers, 
conveying  the  timber  In  dispute,  and  provid- 
ing that  the  grantees  were  to  have  three 
years  from  the  date  of  beginning  to  remove 
the  sawmill  timber,  in  which  to  remove  the 
same.  Also  a  conveyance  of  the  same  tim- 
ber from  B.  L.  and  H.  Vlckers  to  W.  W. 
Tlmmons  and  H.  L.  Covington,  dated  June 
23,  1890.  Also  a  conveyance  from  W.  W. 
Tlmmons  to  H.  L.  Covington,  dated  June  10, 
1899,  transferring  to  him  an  undivided  half 
Interest  In  the  timber  in  dispute;  thus  put- 
ting the  entire  title  In  Covington.  Also  a 
conveyance  from  H.  L.  Covington  to  the 
Gray  Lumber  Company,  dated  October  20, 
1903,  conveying  not  only  the  timber  in  dis- 
pute, but  also  the  timber  on  many  other  lots 
of  land  In  the  same  county.  The  plaintiff 
proved  the  value  of  the  timber,  and  it  was 
admitted  that  in  the  year  1904  the  defend- 
ants cut  and  carried  the  timber  away.  The 
defendants  Introduced  in  evidence  a  convey- 
ance from  John  Vlckers  to  Peter  Vlckers, 
dated  February  8,  1903,  conveying  the  tim- 
ber in  dispute ;  and  showed  that  Peter  Vick- 
ers in  March,  1903,  transferred  this  convey- 
ance to  the  defendants.  Both  parties,  there- 
fore, claim  under  a  common  grantor,-  John 
Vickers ;  and,  so  far  as  the  question  of  title 
is  concerned,  it  depends  merely  upon  a  com- 
parison of  the  rights  of  the  parties  as  re- 
spectively derived  from  John  Vickers.  No 
question  of  notice  is  involved  as  the  plain- 
tiff's conveyances  were  duly  recorded.  The 
case  mainly  hinges  upon  the  fact  that  in  the 
year  1897  the  employes  of  the  Gray  Lumber 
Company,  while  cutting  other  timber  in  the 
vicinity  of  the  timber  in  dispute,  cut  some 
few  trees,  variously  estimated  as  being  from 
4  to  70,  upon  the  lands  in  dispute.  The  con- 
tention of  the  defendants  was  that  the  three- 
year  period  designated  by  the  lease,  after 
which  the  right  to  cut  the  timber  under  the 
lease  would  expire,  began  to  run  from  the 
date  of  this  cutting  in  1897,  and  that  Vlck- 
ers had  the  right  to  resell  the  timber  after 
three  years  from  that  time.  The  plaintiff, 
however,  insisted  that  It  owned  the  title  to 
the  timber  in  fee,  and  that  the  restriction 
as  to  the  time  of  cutting  was  a  covenant,  and 
not  a  condition ;  also  that  the  cutting  of  the 
timber  In  1897  having  been  done  at  a  time 
when  the  title  to  the  timber  was  not  in  the 
Gray  Lumber  Company,  which  did  the  cut- 


ting, but  in  Tlmmons  and  Covington,  the 
trespass  of  the  Gray  Lumber  Company  could 
not  have  operated  to  give  a  starting  point 
for  the  running  of  the  three  years  after 
which  the  rights  of  Tlmmons  and  Covington 
under  the  lease  would  expire ;  also  that,  even 
conceding  that  this  cutting  of  the  timber  did 
operate  as  a  starting  point  from  which  the 
thre^  years  was  to  be  counted,  Vlckers,  the 
owner  of  the  reversion,  had  waived  any  right 
to  insist  upon  this  act  as  being  sufficient  to 
put  the  limitation  clause  of  the  lease  into 
operation. 

A  previous  suit  between  the  same  parties 
as  to  the  same  subject-matter  has  been  be- 
fore the  Suprinne  Court  for  adjudication. 
See  Gray  Lumber  Co.  v.  Harris,  127  Ga.  688, 
56  S.  E.  252.  In  that  case  a  judgment  of 
nonsuit  was  affirmed.  In  the  present  case 
the  court  directed  a  verdict  for  the  defend- 
ant 

Lankford  &  Dlckerson,  for  plaintiff  in  er- 
ror. Lane  &  Park  and  J.  W.  Quincey,  for 
defendants  in  error. 

POWELL,  J.  1.  We  consider  that  the  deci- 
sion of  the  Supreme  Court  has  settled  (at 
least  so  far  as  the  present  case  is  concerned) 
that  the  limitation  clause  of  the  timber  con- 
veyance from  John  Vickers,  under  which  the 
plaintiff  claimed,  was  such  as  to  cause  the  es- 
tate held  by  the  grantees  In  the  timber  to 
terminate  within  three  years  from  the  time 
that  the  grantees  in  that  lease  or  any  other 
person  authorized  by  them  began  to  cat  the 
timber.  If  the  point  that  the  limitation 
clause  in  the  lease  was  not  a  limitation  upon 
the  title— but  merely  upon  the  right  of  in- 
gress and  egress  (L  e.,  was  a  covenant  and 
not  a  condition),  were  well  taken,  it  would 
have  been  a  sufficient  reason  for  the  Supreme 
Court  to  have  reversed  the  former  Judgment 
of  nonsuit  Only  upon  the  theory  that  the 
lease  had  terminated  by  the  fact  of  the  cut^ 
ting  and  the  running  of  the  three  years  there- 
after can  the  affirmance  of  the  judgment  of 
nonsuit  be  justified,  under  the  facts  present- 
ed by  the  record  in  the  case  then  before  the 
Supreme  Court;  and,  therefore,  while  the 
court  did  not  in  express  language  refer  to 
this  feature  of  the  case,  the  judgment  raider- 
ed  must  foe  taken  as  having  by  necessary  im« 
plication  decided  this  branch  of  the  plaintiff's 
case  adversely  to  it 

2.  The  evidence  was  substantially  different 
on  the  trial  under  review  from  what  it  was 
on  the  former  trial,  as  appears  from  an  ex- 
amination of  the  facts  set  out  in  the  course 
of  the  opinion  of  the  Supreme  Court  and  a 
comparison  of  them  with  the  evidence  In  the 
present  record.  From  the  evidence  on  the 
former  trial  It  appeared  plainly  that  when 
the  Gray  Lumber  Company,  in  1897,  did  the 
cutting  upon  the  timber  in  dispute,  It  did  so 
intentionally,  and  with  the  consent  of  CoTing- 
ton,  who  was  then  the  holder  of  the  legal  ti- 
tle to  the  timber   under  the   first  Vldcen 
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lease.  In  the  present  record  the  defendants, 
In  order  to  establish  this  element  of  the  case 
(chat  the  cutting  was  done  Intentionally  and 
by  the  consent,  actual  or  Implied,  of  Coving- 
ton), offered  two  witnesses  who  testified  as 
to  the  declarations  of  one  H.  L.  Gray,  an 
employ 6  of  the  plaintiff  corporation,  alleged 
to  have  been  made  just  before  the  timber  was 
cut,  that  they  had  bought  this  timber  from 
Covington,  and  were  going  to  cut  it  How- 
ever, Mr.  Gray,  as  a  witness  on  the  trial, 
denied  making  any  such  statement.  The 
woodsman  of  the  Gray  Lumber  Company 
was  introduced  as  a  witness  for  the  defend- 
ants, and  testified  that  at  the  time  this  cut- 
ting in  question  was  done  he  understood  that 
the  Gray  Lumber  Compa.ny  had  bought  the 
Covington  timber.  He  testified  to  some  con- 
versation had  with  one  of  the  Messrs.  Gray 
on  the  subject,  but  admitted  on  cross-exami- 
nation that  he  did  not  know  whether  the 
Gray  Lumber  Company  did  at  that  time  own 
the  Covington  timber  or  not;  and  that  he  did 
not  remember  whether  Mr.  Gray  told  him 
that  he  had  bought  the  timber  or  merely  that 
he  had  bargained  for  it,  or  merely  had  an 
option  on  it  He  further  testified  that  at  the 
time  he  did  this  cutting  he  was  under  the 
impression  that  the  Gray  Lumber  Company 
had  bought  all  the  timber  owned  by  Coving- 
ton, but  later  found  that  they  had  bought 
only  part  of  it  Fairly  construed,  the  testi- 
mony of  this  witness  is  susceptible  of  no  oth- 
er construction  than  that  at  the  time  this 
.cutting  was  done  Mr.  Gray  had  said  some- 
thing to  him  about  either  having  bought  the 
Covington  timber  or  some  part  of  it,  or  hav- 
ing bargained  for  It,  or  having  taken  an  op- 
tion on  it,  and  that  the  price  was  to  be  $325 
per  lot,  to  be  paid  before  they  should  have 
the  right  to  cut  it  The  expression,  "the 
Covington  timber,*'  it  must  be  kept  in  mind, 
included  a  large  amount  of  timber  other  than 
that  contained  in  the  tract  in  question.  It 
was,  therefore,  under  the  evidence  in  the 
present  case,  issuable  as  to  whether  the 
Gray  Lumber  Company  at  the  time  of  the 
catting  of  the  few  sticks  of  timber  on  the 
tract  In  dispute,  had  any  right  to  do  so,  un- 
der color  of  any  authority  from  the  then 
owners  of  the  tiimber.  The  written  convey- 
ance which  they  acquired  from  Covington 
was  dated  several  years  after  the  cutting  in 
question  was  done.  As  the  court  directed  the 
verdict  for  the  defendant,  the  plaintiff  Is  to 
be  given  the  benefit  of  all  issues  of  facts  and 
the  inferences  to  be  drawn  therefrom;  and  in 
this  view  of  the  evidence,  it  may  be  stated 
that  it  does  not  appear  that  the  cutting  In 
question  was  done  with  the  consent,  actual 
or  implied,  of  Tlmmons  and  Covington,  or  of 
either  of  them.  The  jury  would  have  had 
the  right  to  have  found  that  the  cutting  was 
a  mere  trespass,  having  been  committed  ei- 
ther intentionally  or  under  some  mistake  of 
light  or  of  fact 
Defendants'  counsel  insist  that  the  deci- 


sion of  thie  Supreme  Court  has  adjudicated 
adversely  to  the  plaintiff  the  point  we  are 
now  discussing.  The  Supreme  Court  merely 
decided  the  case  then  before  It  upon  the 
facts  there  presented,  and  we  have  before 
us  a  state  of  facts  substantially  different  in 
principle.  We  cannot  agree  with  counsel  for 
defendant  that  the  Supreme  Court  intended 
to  hold,  or  did  hold,  that  if  the  Gray  Lum- 
ber Company  trespassed  on  these  lots  in 
1897,  with  no  authority  from  the  then  own- 
ers of  the  timber  conveyunces  to  do  so,  this 
would  operate  to  give  a  starting  point  from 
w^hlch  the  time  mentioned  in  the  limitation 
in  the  conveyance  would  begin  to  run,  either 
generally  as  against  all  persons,  or  specially 
as  against  the  Gray  Lumber  Company,  up- 
on its  afterwards  purchasing  the  timber  from 
the  then  holders  of  the  conveyance.  If  we 
understand  the  Supreme  Court  decision,  what 
they  held  was  that,  if  the  Gray  Lumber 
Company  cut  this  timber  with  the  authority 
of  the  holder^  of  the  timber  conveyances,  it 
would  operate  to  start  the  limitation  period 
to  running;  and  that  Mr.  Gray's  admissions 
that  they  were  then  the  owners  of  the  tract 
of  timber,  and  that  they  ivad  bargained  for 
it  from  Covington,  was  sufficient  to  prove 
that  the  cutting  was  in  fact  done  under  the 
conveyance  held  by  Covington,  or  ^y  his 
consent  It  seems  too  plain  to  admit  t)f  ar- 
gument that  if  the  Gray  Lumber  Company, 
in  1807,  did  the  cutting  vrithout  the  consent 
or  authority  of  Tlmmons  and  Covington,  who 
then  held  the  title  to  the  timber  as  derived 
through  the  Yickers  conveyance,  it  merely 
committed  an  act  of  trespass  against  Tlm- 
mons and  Covington,  and  that  no  act  of  the 
Gray  Lumber  Company  could  start  the  run- 
ning of  the  limitation  contained  in  this  con- 
veyance thus  adversely  held  by  the  other 
persons.  This  being  true,  it  follows  that  in 
1908,  the  date  on  which  Covington  did  convey 
to  the  Gray  Lumber  Company,  he  still  held 
the  legal  title  to  the  timber,  and  that  the  be- 
ginning of  the  limitation  period  had  not  then 
arrived.  This  being  so,  it  nrast  follow  that 
Covington  could  convey  the  title  to  the  tim- 
ber to  the  Gray  Lumber  Company.  But  say 
the  defendants:  "Although  as  against  Cov- 
ington, or  Tinmions  and  Covington,  the  prior 
tortious  cutting  done  by  the  Gray  Lumber 
Company  would  not  have  given  a  starting 
point  for  the  running  of  the  time  under  the 
limitation  clause  in  the  conveyance,  yet  when 
the  Gray  Lumber  Company  became  the  hold- 
er of  the  rights  formerly  granted  by  VAckers, 
the  transaction  related  back,  so  that  as 
against  the  Gray  lAimber  Company  its  act 
is  to  be  considered  as  sufficient  to  have  start- 
ed the  time  to  running."  We  cannot  concede 
this,  for  to  impose  such  a  penalty  upon  the 
Gray  Lumber  Company  for  its  trespass  would 
be  to  impose  it  indirectly  upon  Covington. 
It  may  be  seen  that  If  such  were  the  legal 
result  of  the  transaction,  Covington  would 
have  been  deprived  of  <me  of  the  most  valu- 
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able  rights  which  he  bad  under  the  convey- 
auce— the  right  to  sell  the  timber  to  whomso- 
ever would  give  the  most  of  It  It  Is  very 
probable  that  In  1903  the  Gray  Lumber  Ck>m- 
pany»  owing  to  the  location  of  Its  sawmills 
and  tramroads,  was  in  a  position  to  give 
more  for  this  timber  than  any  other  prospec- 
tive purchaser  to  whom  Covington  might 
have  contemplated  selling  it,  and  yet  if  the 
contention  of  the  defendant  were  to  be 
considered  well  taken,  Covington,  howsoever 
unconnected  he  mlgiit  have  been  with  the 
commission  of  this  trespass  back  in  1897, 
could  not  have  sold  the  timber  to  the  Gray 
Lumber  Company;  for,  of  course,  a  sale 
which  could  pass  nothing,  on  account  of  the 
forfeiture  which  would  immediately  ensue, 
would  in  all  fair  contemplation  have  been 
the  same  as  no  sale  at  all.  Wye  know  of  no 
principle  of  law  or  of  equity  which  would 
thus  impair  the  rights  of  the  holder  of  the 
legal  title  to  sell  and  oonvey,  on  account  of 
the  act  of  a  trespasser.  The  proposition  here 
asserted  Is  analogous  to  that  stated  in  the 
Civil  Code  of  1895,  §  3938,  that,  "if  one  with- 
out notice  sell  to  one  with  notice  the  latter 
is  protected,  as  otherwise  a  bona  fide  pur- 
chaser might  be  deprived  of  selling  his  prop- 
erty for  full  value."  See,  also,  Collins  v. 
Heath,  34  Ga.  443.  There  might  have  been 
some  difference  in  principle  if  the  cutting 
had  been  a  trespass  against  Vickers. 

It  is  very  probable  that  the  full  facts  of 
the  transaction  have  not  been  developed  In 
the  evidence.  It  may  be  that  if  the  whole 
truth  were  known,  the  Gray  Lumber  Com- 
pany did  have  authority  from  the  owner  of 
the  timber  to  cut  it  in  1897.  If  so,  then  un- 
der the  decision  of  the  Supreme  Court  when 
the  case  was  up  before,  the  verdict  should 
be  for  the  defendant,  unless  Vickers  waived 
hlB  right  to  insist  that  this  act  of  cutting  a 
few  sticks  of  timber  in  1897,  started  the  lim- 
itation period  to  running. 

8.  A  sale  of  standing  timber  is  a  sale  of 
realty  and  is  within  the  statute  of  frauds, 
and  consequently,  requires  a  written  convey- 
ance. Nevertheless,  where  such  a  convey- 
ance contains  a  clause  which  forfeits  the 
timber  for  nonremoval  within  a  designated 
time,  the  right  to  insist  upon  the  time  limit 
may  be  waived  orally.  See  Wallace  t  Kelly, 
148  Mich.  330,  111  N.  W.  1049,  118  Am.  St. 
Rep.  580 ;  Morgan  v.  Perkins,  94  Ga.  853  (2), 
21  S.  Bl  674.    In  the  Michigan  case  dted,  it 


appears  that  the  waiver  was  based  on  con- 
sideration. The  Georgia  case  is  silent  as  to 
this  point  Waiver,  however,  usually  needs 
no  consideration  to  make  it  effective.  "Waiv- 
er is  a  voluntary  relinquishment  of  oome 
known  right,  benefit,  or  advantage,  which,  ex- 
cept for  such  waiver,  the  party  otherwise 
would  have  enjoyed."  See  the  very  excel- 
lent discussion  as  to  the  elements  of  waiver 
by  Judge  Russell,  In  Kennedy  v.  Manry,  6 
Ga.  App.  816,  66  S.  E.  29.  Waivers  not  based 
on  consideration  have  been  too  frequently 
enforced  by  the  courts  to  demand  any  cita- 
tion of  authority  for  the  proposition  that  con- 
sideration is  not  an  essential  of  waiver. 
There  was  some  evidence  in  this  case  that 
Mr.  Vickers,  the  owner  of  the  reversion,  aft- 
er the  time  of  the  cutting  in  1897  and  within 
less  than  3  years  thereafter,  told  the  woods- 
man of  the  Gray  Lumber  Company  that  on 
account  of  the  previous  cutting,  the  lease 
would  soon  expire,  and  upon  the  woodsman's 
saying  that  if  this  was  so  he  would  hurry  to 
get  it  off,  Mr.  Vickers  replied  that  he  need 
not  bother  about  that,  as  he  had  gotten  pay 
for  it  once  and  that  was  all  he  wanted,  and 
that  the  lumber  company  could  cut  It  when 
they  got  to  It,  and  the  woodsman  reported 
this  conversation  to  the  president  of  the 
company.  It  is  true  that  Mr.  Vickers  denied 
this  conversation  to  some  extent,  but  this 
presented  a  question  of  fact  for  the  Jury, 
and  not  for  solution  by  direction  of  the  ver- 
dict It  was  for  the  Jury,  under  the  evidence, 
to  say  what  was  the  language  of  Mr.  Vick- 
ers, used  on  the  occasion  in  question,  and 
whether  he  expressed  at  that  time  an  inten- 
tion not  to  Insist  upon  the  forfeiture,  if  any, 
which  was  about  to  come  about  through  the 
previous  cutting. 

4.  There  is  one  other  exception  in  the  rec- 
ord. The  plaintiff  Insists  that  the  court 
erred  in  admitting  in  evidence  In  behalf  of  the 
defendant  a  transfer  to  the  plaintiff  of  the 
second  conveyance  made  by  John.  Vickers, 
The  point  the  plaintiff  makes  is  that  this 
transfer  purports  to  assign  the  conveyance, 
and  not  the  title  to  the  timber.  There  is  no 
merit  in  this  point  The  case  turned  on  the 
strength  of  the  plaintiff's  title,  and  the 
strength  of  the  defendant's  title  was  not  in- 
volved. We  reverse  the  judgment  because 
the  court  erred  in  directing  the  verdict,  since 
there  was  evidence  to  supx>ort  a  finding  for  ei- 
ther party» 

Judgment  reversed. 
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RICHLAND  COUNTY  T.  OWENS  et  aL 

(Sapreme  Court  of  South  Carolina.    Auf.  13, 

1910.) 

1.  CouNTiiBB  (i  101*)— Action  ok  Bond  of 
Offices  —  Bbsachss  —  Complaint  —  Defi- 
niteness. 

The  complaint  on  the  bond  of  a  county  au- 
perrisor  for  failure  to  perform  the  duties  of 
nia  office,  when  aupplem^nted  by  an  itemized 
atatement  filed  according  to  order  of  court,  the 
part  of  the  statement  referring  to  any  class  of 
acts  being  read  with  the  part  of  the  complaint 
referring  thereto,  held  to  be  sufficiently  definite 
and  certain,  and  to  inform  defendants  of  what 
they  are  to  meet,  especially  where  the  matters 
are  nearly  all  on  record  in  the  supervisor  county 
board  of  commissioners'  office. 

[Ed.  Note. — EV>r  other  cases,  see  Counties, 
Cent  Dig.  iS  152-159 ;   Dec.  Dig.  {  101.*] 

2.  Counties  (5  99*)— Bond  of  Supebvisob— 
Extent  of  Liability— Acts  as  Membeb  of 

BOABD   OF  COHMISSIONEBS. 

One  of  the  duties  devolving  on  a  county 
supervisor  being  to  act  as  a  member  of  the  coun- 
ty board  of  commissioners,  his  acts  as  a  mem- 
ber of  such  are  contemplated  in  his  bond  as 
supervisor,  requiring  him  to  "well  and  truly 
perform  the  duties  of  said  office  as  required  by 
law." 

[E3d.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  $  144;    Dec.  Dig.  $  99.*] 

3.  Damages  (§  141*)— Action  on  Bond  of 
Officeb— Complaint— Alleging   Damages. 

The  complaint  on  the  bond  of  a  county 
Bupervisor  sufficiently  alleges  damages  to  the 
county  as  a  result  of  liis  failure  to  well  and 
truly  pjerform  his  duties  as  supervisor,  it  being 
stated  in  nearly  all  the  assignments  of  breaches 
of  the  bond,  "thereby  causing  a  diversion  and 
loss  of  the  public  funds  of  the  county,"  in  some 
"to  the  loss  and  detriment  of  the  county,"  and 
In  one  "that  by  reason  of  the  matters  and 
things  aforesaid  plaintiff  has  suffered  loss  and 
damage"  to  a  certain  amount. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S§  406-412 ;    Dec.  Dig.  S  141.*] 

4.  Counties  (§  101*)  —  Bond  of  Officeb  — 
Bbeach— Negligence  and  Carelessness. 

Under  Uie  bond  of  a  county  supervisor  con- 
ditioned that  he  would  "well  and  truly  perform 
the  duties  of  said  office  as  required  by  law." 
knowledge  by  him  of  breaches  of  the  bond  need 
not  be  alleged  and  proved,  but  his  bond  is 
breached  if,  and  it  is  enough  to  allege  and  prove 
tfbat,  he  so  negligently  and  carelessly  performed 
bis  duties  that  loss  resulted  to  the  county. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §S  152-159 ;  •  Dec.  Dig.  i  101.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Geo.  BS.  Prince  and  R. 
W.  Memminger,  Judges. 

Action  by  tbe  County  of  Richland  against 
Samuel  H.  Owens  and  another.  EYom  orders 
refusing  to  strike  out  parts  of  the  complaint 
and  overruling  a  demurrer  to  tbe  complaint, 
defendants  appeal.    Aifirmed. 

Bellinger  A  Welch,  for  appellant  S.  H. 
Owens.  Allen  J.  Green,  for  appellant  Amer- 
ican Surety  Co.  Solicitor  W.  Hampton  Cobb 
and  Thomas  ft  Thomas,  for  respondent 

fiKEASE,  J.  This  is  a  suit  on  the  official 
bond  of  the  defendant  Samuel  H.  Owens  as 
county  supervisor  for  Richland  county,  com- 
menced 1906.    The  defendant  Owens,  having 


been  elected  supervisor  for  said  county  fox 
three  successive  terms,  gave  bond  as  required 
by  law  for  each  term  with  the  defendant 
American  Surety  Company  of  New  York  as 
surety  on  each  bond.  The  complaint  there- 
fore contains  three  separate  causes  of  action, 
one  on  each  bond  given.  The  whole  com- 
plaint, excepting  the  itemized  statement  here- 
inafter mentioned,  is  as  follows  (the  parts 
thereof  stricken  out  by  order  of  his  honor, 
George  B.  Prince,  being  printed  in  italics): 

•♦Complaint 

*The  plaintiff  above  named,  complaining  of 
the  defendants  herein,  alleges: 

"For  a  first  cause  of  action : 

"(1)  That  the  plaintiff,  the  county  of  Rich- 
land, Is  and  was  at  the  times  hereinafter 
mentioned  a  body  politic  and  cori)orate  under 
the  Constitution  and  laws  of  the  state  of 
South  Carolina,  and  duly  authorized  by  law 
to  bring  this  action  in  its  said  name. 

"(2)  That  the  defendant  American  Surety 
Company  of  New  York  is  now,  and  was  at  the 
times  hereinafter  mentioned,  a  corporation 
duly  chartered  and  organized  under  and  by 
the  laws  of  the  state  of  New  York,  and  doing 
business  in  the  state  of  South  Carolina,  and 
having  full  power^and  authority  to  make  and 
execute  surety  bonds  for  public  officers  in 
the  state  of  South  Carolina. 

"(3)  That  on  or  about  the  8th  day  of  No- 
vember, 1898,  the  defendant  Samuel  H.  Ow- 
ens was  duly  elected  to  the  office  of  coun- 
ty supervisor  for  the  county  of  Richland  in 
the  state  aforesaid,  in  which  county  said 
defendant  resided,  and  now  resides,  the  term 
of  said  office  being  for  two  years  and  untU 
his  successor  should  have  been  elected  and 
qualified,  and  on  the  9th  day  of  December, 
1898,  the  said  Samuel  H.  Owens,  together 
with  his  codefendant,  American  Surety  Com- 
pany, executed  and  delivered  to  the  state  of 
South  Carolina  their  certain  bond  in  writing 
and  under  seal,  dated  on  said  day,  whereby 
they  became  bound  In  the  form  and  manner 
prescribed  by  law  to  the  state  of  South  Caro- 
lina in  the  penal  sum  of  $5,000,  which  bond 
re<dted  that  the  said  Samuel  H.  Owens  had 
been  elected  to  the  office  of  county  super- 
visor for  the  county  aforesaid,  and  contained 
the  condition  that,  if  the  said  Samuel  H. 
Owens  should  well  and  truly  perform  thfr 
duties  of  said  office  as  then  or  thereafter  re- 
quired by  law  during  the  whole  period  he 
might  continue  in  said  office,  then  the  said 
obligation  to  be  void  and  of  none  effect,  or 
else  to  remain  in  full  force  and  vlrtte. 

•'(4)  That  the  said  defendant  Samuel  H. 
Owens  having  duly  qualified  and  given  bond 
as  aforesaid  did  on  or  about  the  1st  day  of 
January,  1899,  enter  upon  the  discharge  of 
the  duties  of  the  office  of  county  supervisor 
for  the  county  of  Richland,  to  which  he  had 
been  elected,  and  continued  in  the  discharge 
of  the  duties  of  said  office  until  on  or  about 


•¥^r  other  cases  see  same  topie  and  lection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  SeriM  A  Rep'r  Indexea 
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the  31st  day  of  December,  1900,  apon  which 
day  he  was  succeeded  by  himself,  having 
been  re-elected  to  said  office. 

"(5)  That  the  condition  of  the  bond  afore- 
said has  been  broken,  in  that  the  said  de- 
fendant Samuel  H.  Owens,  after  entering  up- 
on the  discharge  of  the  duties  of  the  office 
to  which  he  had  been  elected,  and  between 
the  Ist  day  of  January,  1899,  and  the  31st 
day  of  December,  1900,  failed  as  county  su- 
pervisor  to  well  and  truly  perform  the  du- 
ties of  said  office  as  required  by  law,  and  ac- 
cording to  the  true  meaning  and  intent  of  the 
bond  aforesaid  and  the  condition  thereof,  in 
that: 

*'(a)  Said  defendant  gave  out  work  upon 
the  puhUo  hightoaySf  roadSf  and  tridges  of 
the  county  where  the  amounts  exceeded  $10 
tcithout  requiring  contracts  therefor,  and 
without  posting  notice  of  the  same;  and, 
where  the  amount  exceeded  $100,  without 
advertising  the  sams,  and  without  requiring 
the  proposals  therefor  to  he  accompanied  hy 
two  or  more  sufflcient  sureties,  as  required 
by  law;  that  said  work  so  given  out  was 
given  to  incompetent  and  irresponsible  per- 
sons, who  failed  to  perform  said  work  in 
good  and  substantial  manner.  That  claims 
therefor  were  rendered  in  extravagant 
amounts,  far  in  excess  of  the  true  value  of 
said  work.  That  said  claims  were  unlawful- 
ly approved  by  the  said  Samuel  H.  Owens, 
as  county  supervisor,  and  warrants  therefor 
drawn  by  him  upon  the  county  treasurer  in 
violation  of  the  law,  and  paid  out  of  the 
funds  of  Richland  county,  to  the  loss  and 
detriment  of  the  said  county, 

"(b)  Said  defendant  was  negligent  and  care- 
less and  unmindful  of  his  duties  in  falling 
to  scrutinize  and  examine  claims  presented 
against  the  county.  That  he  approved  claims 
that  were  rendered  in  extravagant  amounts 
for  labor  ttiat  had  never  been  performed,  and 
for  materials  that  had  never  been  furnished. 
That  he  approved  claims  that  were  not  item- 
ized and  were  not  accompanied  by  an  affi- 
davit made  by  the  person  or  officer  and  pre- 
senting the  same  that  the  items  thereof  and 
that  the  labor,  fees,  disbursements,  services, 
or  other  matters  charged  therein  have  been, 
in  fact,  done,  made,  rendered,  or  were  due, 
and  no  part  thereof  paid  or  satisfied,  and 
that  he  signed  warrants  or  checks  for  the 
payment  of  such  nonitemized  and  unverified 
claims,  thereby  causing  a  diversion  and  loss 
of  the  public  funds  of  the  county. 

"(c)  Said  defendant  was  grossly  negligent 
and  careless  and  utterly  unmindful  of  the  in^ 
terests  of  the  county  in  matters  relating  to 
the  supervision,  direction,  and  control  of 
work  upon  the  public  highways,  roads,  and 
bridges  of  the  county  in  failing  to  inspect 
work  done  by  his  order  and  direction,  and  by 
order  and  direction  of  the  county  board  of 
commissioners,  and  in  accepting  work  that 
was  incomplete  and  defective. 

**((i^  Said  defendant  was  grossly  negligent, 
careless,  and  lax  in  matters  relating  to  the 


disbursement  of  public  funds  for  county  pur- 
poses. That  he  signed  his  name  as  county 
supervisor  to  county  warrants  or  checks  in 
blank,  leaving  them  with  the  clerk  of  the 
county  board  of  commissioners  to  be  filled  out 
as  occasion  might  require.  That  the  said 
warrants  or  checks  so  signed  in  blank  were 
in  large  numbers,  and  in  considerable 
amounts  subsequentl:^  filled  in  by  the  said 
clerk  for  the  payment  of  fraudulent.  Illegal, 
and  extravagant  claims  against  the  county, 
for  the  payment  of  claims  made  out  in  ex- 
cess of  the  true  and  proper  amounts,  for  the 
payment  of  claims  in  the  names  of  fictitious 
persons  for  labor,  services,  and  materials 
which  had  never  been  performed  and  furnish- 
ed to  the  county,  for  the  payment  of  individ- 
ual debts  and  obligations  of  said  clerk,  and 
for  many  and  various  other  purposes  not  au- 
thorized by  law,  and  he,  the  said  defendant, 
as  county  supervisor,  was  grossly  negligent 
and  careless  in  that,  after  signing  the  said 
warrants  or  checks  and  leaving  them  to  be 
filled  in  by  the  clerk  aforesaid,  he  failed  to 
inspect  the  stubs  of  the  said  warrants  or 
checks,  and  permitted  and  allowed  the  said 
warrants  or  checks  to  be  paid  without  objec- 
tion out  of  the  public  funds  of  the  county, 
thereby  permitting  a  fraudulent  and  unlaw- 
ful diversion  of  the  public  funds  of  the 
county. 

''(e)  Said  defendant  was  careless  and  negli- 
gent in  signing  wairwnts  or  checks  for  the 
payment  of  claims  purporting  to  have  been 
approved  by  him  and  by  the  members  of  the 
county  board  of  commissioners,  when,  in  fact, 
the  signatures  evidencing  such  approval  were 
forged  signatures;  thus  permitting  and  caus- 
ing a  diversion  of  the  public  funds  of  the 
county  and  the  payment  of  claims  in  lar^e 
numbers  atid  considerable  amounts,  which 
had,  in  fact,  never  been  audited  and  approv- 
ed as  required  by  law. 

"(f)  Said  defendant  violated  his  duties  in 
the  approval  of  false  and  fraudulent  claims 
against  the  county,  evidenced  by  false  and 
fraudulent  vouchers,  signed  with  a  cross- 
mark  in  the  name  of  fictitious  persons,  and 
in  the  signing  of  warrants  or  checks  for  pay- 
ment of  such  false  and  fraudulent  claims, 
and  was  careless  and  negligent  in  failing  to 
discover  that  said  vouchers  were  false  and 
fraudulent 

"(g)  Said  defendant  was  negligent  and  care- 
less and  violated  his  official  duty  in  the  ap- 
proval and  payment  of  claims  for  transporta- 
tion of  paupers  to  their  alleged  homes.  That 
the  allowances  for  this  purpose  were  extrav- 
agant and  unnecessary,  not  properly  vouched, 
and  the  ^try  thereof  negligently  omitted 
from  the  records  of  his  office.  That  he  was 
negligent  and  careless  and  violated  his  official 
duty  in  the  approval  and  payment  of  the 
weekly  and  monthly  pay  rolls  of  the  laborers 
working  upon  the  public  works  of  the  oouu' 
ty,  said  pay  rolls  not  being  accompanied  by 
proper  vouchers,  and  not  approved  by  the 
foreman  in  charge  of  the  work,  and  contain- 
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ing  the  names  of  alleged  laborers  wlio  had 
not  iierf  ormed  the  work  or  rendered  the  serv- 
ice claimed,  and  that  he  was  negligent  and 
careless,  and  violated  his  official  duty  In  the 
approval  and  payment  of  claims  upon  contln- 
B&at  account,  the  same  being  not  properly 
itemized,  verijQed,  or  vouched  as  required  by 
law. 

"(h)  Said  defendant  violated  his  official 
duty  in  failing  to  cause  a  record  to  be  kept  of 
all  the  proceedings  of  the  board  of  which  he 
was  chairman,  as  well  as  a  record  of  all  con- 
tracts entered  into  with  said  board,  by  fall- 
ing and  neglecting  to  keep  an  accurate  rec- 
ord of  claims  approved  and  ordered  paid,  and 
by  failing  to  enter  or  cause  the  same  to  be 
entered  upon  the  proceedings  of  the  board  for 
public  inspection,  thus  preventing  the  dis- 
covery of  false  and  fraudulent  claims,  to  the 
loss  and  detriment  of  the  county. 

"(1)  Said  defendant  violated  his  offloial 
duty  in  failinff  to  publish  the  full  statements 
required  by  law  of  aU  claims  audited  by  the 
county  hoard  of  commissioners  by  failing  to 
examine  into  the  nature  and  amount  of  the 
claims  contained  in  these  publisJied  reports, 
and  by  failing  to  detect  the  errors,  omissions 
and  false  entries  therein,  thereby  permitting 
and  oMotoing  said  errors,  omissions,  and  false 
entries  to  remain  uncorrected,  to  the  loss  and 
injury  of  the  county. 

*'(J)  Said  defendant  violated  his  official  du- 
ty by  voting  an  extra  allowance  to  the  clerk 
of  the  board  of  commissioners,  the  salary  of 
said  clerk  having  been  fixed  by  law,  and  in 
the  approval  and  payment  out  of  the  county 
funds  of  such  extra  allowance, 

"(k)  Baid  defendant  was  careless  and  neg- 
ligent in  the  care  of  the  machinery,  tools, 
mules,  and  other  property  of  the  county. 
That  he  was  guilty  of  gross  extravagance 
and  mismanagement  in  the  purchasing  of 
chain  gang  supplies,  in  the  contracting  of 
blacksmithing  accounts,  and  in  purchasing^ 
swapping,  and  trading  in  the  mules  and  oth- 
er  property  of  the  county.  That  he  was  ex- 
travagant, careless,  and  negligent,  and  vkh 
laied  his  offloial  duty  in  the  purchasing  of 
lumber  and  in  buying  lumber  unsuited  for 
use  upon  the  works  of  the  county,  and  not 
necessary  or  needed  therefor.  That  he  made 
use  of  property  of  the  county  for  his  own 
benefit  and  for  the  benefit  of  private  individ' 
uals  without  consideration.  That  he  dispos- 
ed of  lumber,  old  bridge  material,  and  other 
property  of  the  county  without  rendering  or 
making  any  account  therefor,  and  permitted 
and  allowed  individuals  to  take  and  appro- 
priate the  same  for  their  own  use, 

*'(1)  Said  defendant  violated  his  official  du- 
ty in  that  he,  as  county  supervisor,  made  and 
entered  into  contracts  for  expenditures  for 
county  purposes,  and  voted  for  the  same  in 
excess  of  the  taxes  levied  for  said  purposes, 

"(m)  Said  defendant  violated  his  official 
duty  in  that  he  as  county  supervisor  diverted 
or  appropriated  the  funds  arising  from  the 
faxes  levied  and  collected  for  one  fiscal  year 


to  the  payment  of  indebtedness  contracted 
or  incurred  for  a  previous  fiscal  year, 

''(6)  That  by  reason  of  the  matters  and 
things  aforesaid  the  plaintiff  has  suffered 
loss  and  damage  to  the  amount  of  $5,000,  the 
amount  of  the  penalty  of  the  bond  aforesaid, 
no  part  of  which  has  been  paid,  and  this  ac- 
tion is  brought  In  pursuance  of  the  statute 
of  this  state  in  such  case  made  and  provided. 

"For  a  second  cause  of  action. 

"(1)  [Same  as  paragraph  1  of  first  cause 
of  action,  and  need  not  be  reprinted  here.] 

"(2)  [Same  as  paragraph  1  of  first  cause 
of  action,  and  need  not  be  reprinted  here.] 

"(3)  That  on  or  about  the. 6th  day  of  No- 
vember, 1900,  the  defendant  Samuel  H. 
Owens  was  duly  elected  to  the  office  of 
county  supervisor  for  the  county  of  Rich- 
land, in  the  state  aforesaid,  in  which  county 
said  defendant  resided  and  now  resides,  the 
term  of  said  office  being  for  two  years,  and 
until  his  successor  should  have  been  elected 
and  qualified,  and  on  the  17th  day  of  De* 
cember,  1000,  the  said  Samuel  H.  Owens,  to- 
gether with  his  codefendaut,  American  Sure- 
ty Company,  executed  and  delivered  to  the 
state  of  South  Carolina  their  certain  bond- 
in  writing  and  under  seal,  dated  on  said  day, 
whereby  they  became  bound  in  the  form  and 
manner  prescribed  by  law  to  the  state  of 
South  Carolina  in  the  penal  sum  of  $5,000, 
which  said  bond  recited  that  the  said  Samuel 
H;  Owens  had  been  elected  to  the  office  of 
county  supervisor  for  the  county  aforesaid, 
and  contained  the  condition  that,  if  the  said 
Samuel  H.  Owens  should  well  and  truly  per- 
form the  duties  of  said  office  as  then  or 
thereafter  required  by  law  during  the  whole 
period  he  might  continue  in  said  office,  then 
the  said  obligation  to  be  void  and  of  none 
effect,  or  else  to  remain  in  ftill  force  and  vlr- 
tua 

"(4)  That  the  said  defendant  Samuel  H. 
Owens,  having  duly  qualified  and  given  bond 
as  aforesaid,  did  on  or  about  the  Ist  day  of 
January,  1901,  enter  upon  the  discharge  of 
the  duties  of  the  office  ot  county  supervisor 
for  the  county  of  Richland,  to  which  he 
had  been  elected,  and  continued  in  the  dis- 
charge of  the  duties  of  said  office  until  on 
or  about  the  81st  day  of  December,  1902, 
upon  which  day  he  was  succeeded  by  him- 
self, having  been  re-elected  to  said  office. 

"(Q  That  the  condition  of  the  bond  afore- 
said has  been  broken,  in  that  the  said  de- 
fendant Samuel  H.  Owens,  after  entering  up- 
on the  discharge  of  the  duties  of  the  office 
to  which  he  had  been  elected,  and  between 
the  1st  day  of  January,  1901,  and  the  31st 
day  of  December,  1902,  failed  as  county  su- 
pervisor to  well  and  truly  perform  the  du- 
ties of  said  office  as  required  by  law,  and 
according  to  the  true  meaning  and  intent  of 
the  bond  aforesaid,  and  the  condition  thereof, 
in  that: 

''(a)  Said  defendant  gave  out  work  upon 
the  public  highways,  roads^  and .  bridges  of 
the  county  where  the  amounts .  exceeded  $10 
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ioUJiout  requiring  contracts  therefor,  and 
without  posting  notice  of  tJie  same;  and, 
iohere  the  amount  exceeded  $100,  without 
advertising  the  same,  and  ioithout  requiring 
the  proposals  therefor  to  he  accompanied  hy 
two  or  more  sufficient  sureties,  as  required 
hyla/w.  That  said  worJi  so  given  ouitwas  giV' 
en  to  incompetent  and  irresponsible  persons, 
who  failed  to  perform  said  work  in  good  and 
substantial  manner.  That  claims  therefor 
were  rendered  in  extravagant  amounts,  fwr 
in  excess  of  the  true  value  of  saiA  work. 
That  said  ^aims  were  unlawfully  approved 
by  the  said  Samnel  H.  Owens,  as  county  su- 
pervisor, and  warrants  therefor  drawn  by 
him  upon  the  county  treasurer  in  violation 
of  tJ^e  law,  and  paid  out  of  the  funds  of 
Richland  county,  to  the  loss  and  detriment 
of  the  said  county. 

*'G>)  Said  defendant  was  negligent  and 
careless  and  unmindful  of  his  duties  in  fail- 
ing to  scrutinize  and  examine  claims  pre- 
sented against  the  county.  That  he  approv- 
ed claims  that  were  rendered  In  extravagant 
amounts  for  labor  that  had  never  been  per- 
formed, and  for  materials  that  had  never 
been  furnished.  That  he  approved  claims 
that  were  not  itemized  and  were  not  accom- 
panied by  an  affidavit  made  by  the  person 
or  officer  and  presenting  the  same  that  the 
Items  thereof  and  that  the  labor,  fees,  dis- 
bursements, services,  or  other  matters  charg- 
ed therein  have  been,  in  fact,  done,  hiade, 
rendered,  or  were  d;je,  and  no  part  thereof 
paid  or  satisfied,  and  that  he  signed  war- 
rants or  checks  for  the  payment  of  such 
nonltemized  and  unverified  claims,  thereby 
causing  a  diversion  and  loss  of  the  public 
funds  of  the  county. 

"(($  Baid  defendant  was  grossly  negligent 
and  careless  and  utterly  unmindful  of  the 
interests  of  the  county  in  matters  relating 
to  the  supervision,  direction,  and  control  of 
work  upon  the  public  highways,  roads,  and 
bridges  of  the  county  in  failing  to  inspect 
work  done  by  his  order  and  direction,  and 
by  order  and  direction  of  the  county  board 
of  commissioners,  and  in  accepting  work  that 
was  incomplete  and  defective. 

"(d)  Said  defendant  was  grossly  negligent, 
careless,  and  lax  in  matters  relating  to  the 
disbursement  of  public  funds  for  county  pur- 
poses. That  he  signed  his  name  as  county 
supervisor  to  county  warrants  or  checks  In 
blank,  leaving  them  with  the  clerk  of  the 
county  board  of  commissioners  to  be  filled 
out  as  occasion  might  require.  That  the  said 
warrants  or  checks  so  signed  in  blank  were 
in  large  numbers,  and  in  considerable  amounts 
subsequently  filled  In  by  the  said  clerk  for 
the  payment  of  fraudulent,  illegal,  and  ex- 
travagant claims  against  the  county,  for  the 
payment  of  claims  made  out  in  excess  of  the 
true  and  proper  amounts,  for  the  payment  of 
claims  in  the  names  of  fictitious  persons  for 
labor,  services,  and  materials  which  had  nev- 
er been  performed  and  furnished  to  the  coun- 
ty* for  the  payment  of  individual  debts  and 


obligations  of  said  clerk,  and  for  many  and 
various  other  purposes  not  authorized  by 
law,  and  he,  the  said  defendant,  as  county 
supervisor,  was  grossly  negligent  and  care- 
less in  that,  after  signing  the  said  warrants 
or  checks  and  leaving  them  to  be  filled  in  by 
the  clerk  aforesaid,  he  failed  to  inspect  the 
stubs  of  the  said  warrants  or  checiss,  and 
permitted  and  allowed  the  said  warrants  or 
checks  to  be  ptdd  without  objection  out  of 
the  public  funds  of  the  county,  thereby  per- 
mitting a  fraudulent  and  unlawful  diversion 
of  the  public  funds  of  the  county. 

**(e)  Baid  defendant  was  careless  and  negli- 
gent in  signing  warrants  or  checks  for  the 
payment  of  claims  purporting  to  have  been 
approved  by  him  and  by  the  members  of  the 
county  board  of  commissioners,  when,  in 
fact,  the  signatures  evidencing  such  approval 
were  forged  signatures;  thus  permitting  and 
causing  a  diversion  of  the  public  funds  of  the 
county  and  the  payment  of  claims  in  large 
numbers  and  conMerable  amounts,  which 
had,  in  fact,  never  been  audited  and  approth 
ed  as  required  by  law. 

**{t)  Said  defendant  violated  his  duties  In 
the  approval  of  false  and  fraudulent  (daims 
against  the  county,  evidenced  by  false  and 
fraudulent  vouchers,  signed  with  a  cross- 
mark  in  the  name  of  fictitious  persons,  and  in 
the  signing  of  warrants  or  checks  for  pay- 
ment of  such  false  and  fraudulent  claims; 
and  was  careless  and  negligent  in  failing  to 
discover  that  said  vouchers  were  false  and 
fraudulent 

"(^  Said  defendant  was  negligent  and  care- 
less and  violated  his  official  duty  in  the  ap- 
proval and  payment  of  claims  for  transporta- 
tion of  paupers  to  their  alleged  homes.  That 
the  allowances  for  this  purpose  were  extrava- 
gant and  unneces^ry,  not  properly  vouched^ 
and  the  entry  thereof  negligently  omitted 
from  the  records  of  his  office.  That  he  was 
negligent  and  careless  and  violated  his  of- 
ficial duty  in  the  approval  and  payment  of 
the  weekly  and  monthly  pay  rolls  of  the  la- 
borers working  upon  the  public  works  of  the 
county,  said  pay  rolls  not  being  accompanied 
by  proper  vouchers,  and  not  approved  by  the 
foreman  in  charge  of  the  work,  and  coQtain- 
Ing  the  names  of  alleged  laborers  who  had 
not  performed  the  work  or  rendered  the  serv- 
ice claimed,  and  that  he  was  negligent  and 
careless,  and  violated  his  official  duty  in  the 
approval  and  payment  of  claims  upon  con- 
tingent account,  the  same  being  not  properly 
Itemized,  verified,  or  vouched  as  required  by 
law. 

"(h)  Said  defendant  violated  hla  official 
duty  in  failing  to  cause  a  record  to  be  kept 
of  all  the  proceedings  of  the  board  of  which 
he  was  chairman,  as  well  as  a  record  of  all 
contracts  entered  into  with  said  board,  by 
failing  and  neglecting  to  keep  an  accurate 
record  of  claims  approved  and  ordered  paid, 
and  by  falling  to  enter  or  cause  the  same  to 
be  entered  upon  the  proceedings  of  the  board 
for  public  inspection,  thus  preventing  the  dis- 


S.  CO 


RICHLAND  CMDUNTY  v.  OWENS. 


757 


covery  of  false  and  f randulent  dalxns,  to  the 
loss  and  detriment  of  the  county. 

"(i)  8a4d  defendant  iHolated  Ma  offlcial 
duty  in  failing  to  puhliah  the  full  statements 
required  hy  law  of  all  cMme  audited  hy  the 
county  hoard  of  oommlsaionera  l>y  faUing  to 
examine  into  tfte  natwre  and  amount  of  the 
claims  contained  in  these  puhUsJved  reports, 
and  hy  failing  to  detect  the  errors,  omissions 
and  false  entries  therein,  thereby  permitting 
and  allowing  said  errors,  omissions,  and  false 
entries  to  rem^n  uncorrected,  to  the  loss 
and  injury  of  the  county, 

*'(j)  Said  defendant  violated  his  official 
duty  by  voting  an  extra  allowance  to  the 
derk  of  the  board  of  commissioners,  the  sal- 
ary of  said  cleric  having  been  fixed  ^y  law, 
and  in  the  approval  and  payment  out  of  the 
county  funds  of  such  extra  allowance. 

"(k)  8i^d  defendant  was  careless  and  neg- 
ligent in  tJie  care  of  the  machinery,  tools, 
mules,  and  other  property  of  the  county. 
That  he  was  guilty  of  gross  extravagances 
and  mismanagement  in  the  purchasing  of 
chain  gang  supplies,  in  the  contracting  of 
hlacksmithing  accounts,  and  in  purchasing, 
swapping,  and  trading  in  the  mules  and  otfi- 
er  property  of  the  county.  That  he  was  ex- 
travagant,  careless,  and  negligent,  and  violat- 
ed his  official  duty  in  the  purchasing  of  lum- 
ber and  in  buying  lumber  unsuited  for  use 
upon  the  ux>rks  of  the  county,  and  not  neces- 
sary or  needed  therefor.  That  he  made  use 
of  property  of  the  county  for  his  own  benefit 
and  for  the  benefit  of  private  individuals 
without  consideration.  That  he  disposed  of 
lumber,  old  bridge  material,  and  other  prop- 
erty of  the  county  without  rendering  or  mak- 
ing any  account  therefor,  and  permitted  and 
allowed  individuals  to  take  and  appropriate 
the  same  for  their  own  use. 

"(1)  Said  defendant  violated  his  official 
duty  in  that  he,  as  county  supervisor,  made 
and  entered  into  contracts  for  expenditures 
for  county  purposes,  and  voted  for  the  same 
in  excess  of  the  taxes  levied  for  said  pur- 
poses. 

"(m)  Baid  defendant  violated  his  official 
duty  in  that  he  as  county  supervisor  diverted 
or  appropriated  the  funds  arising  from  the 
taxes  levied  and  collected  for  one  fiscal  year 
to  the  payment  of  indebtedness  contracted  or 
incurred  for  a  previous  fiscal  year. 

"(6)  [Same  as  paragraph  6  of  the  first 
cause  of  action,  and  need  not  be  reprinted 
here,] 

"For  a  third  cause  of  action : 

"(1)  [Same  as  first  paragraph  of  first  cause 
of  action  and  need  not  be  reprinted.] 

'*(2)  Same  as  paragraph  2  of  first  cause  of 
action,  and  need  not  be  reprinted  here. 

**(3)  That  on  or  about  the  3d  day  of  Novem- 
ber, 1902,  the  defendant  Samuel  H.  Owens 
was  duly  elected  to  the  office  of  county  su- 
pervisor for  the  county  of  Richland,  in  the 
state  aforesaid,  the  term  of  said  office  being 
for  two  years,  and  until  his  successor  should 
have  been  elected  and  qualified,  and  on  the 


80th  day  of  December,  1902,  the  said  Samuel 
H.  Owens,  together  with  his  codefendant. 
American  Surety  Company,  executed  and  de- 
livered to  the  state  of  South  Carolina  their 
certain  bond  in  writing  and  under  seal,  dated 
on  same  day,  whereby  they  became  bound 
in  the  form  and  manner  prescribed  by  law  to 
the  state  of  South  Carolina  in  the  penal  sum 
of  $5,000,  which  bond  recited  that  the  said 
Samuel  H.  Owens  had  been  elected  to  the  of- 
fice of  county  supervisor  for  the  county  afore- 
said, and  contained  the  condition  that,  if  the 
said  Samuel  H.  Owens  should  well  and  truly 
perform  the  duties  of  said  office  as  then  or 
thereafter  required  by  law  during  the  whole 
period  he  might  continue  in  said  office,  then 
the  said  obligation  to  be  void  and  of  none 
effect,  or  else  to  remain  in  full  force  and  vir- 
tue. 

"(4)  That  the  said  defendant  Samuel  H. 
Owens,  having  duly  qualified  and  given  bond 
as  aforesaid,  did  on  or  about  the  1st  day  of 
January,  1903,  enter  upon  the  discharge  of 
the  duties  of  the  office  of  county  supervisor 
for  the  county  of  Richland,  to  which  office 
he  had  been  elected,  and  continued  In  the 
discharge  of  the  duties  of  said  office  until  on 
or  about  the  31st  day  of  December,  1901. 

"(5)  That  the  condition  of  the  bond  afore- 
said has  been  broken,  in  that  the  said  defend- 
ant Samuel  H.  Owens,  after  entering  upon 
the  discharge  of  the  duties  of  the  office  to 
which  he  had  been  elected,  and  between  the 
1st  day  of  January,  1903,  and  the  3l8t  day 
of  December,  1904,  failed  as  county  super- 
visor to  well  and  truly  perform  the  duties 
of  said  office  as  required  by  law;  and  accord- 
ing to  the  true  meaning  and  intent  of  the 
bond  aforesaid,  and  the  condition  thereof,  in 
that: 

*'(a)  Said  defendant  gave  out  work  upon 
the  public  highways,  roads,  and  bridges  of 
the  county  where  the  amounts  exceeded  $10 
without  requiring  contracts  therefor,  and 
without  posting  notice  of  the  same;  and, 
where  the  amount  exceeded  $100,  without  ad- 
vertising the  same,  and  uHthout  requiring  the 
proposals  therefor  to  be  accompanied  by  two 
or  more  sufficient  sureties,  as  required  by 
law.  That  said  work  so  given  out  was  given 
to  incompetent  and  irresponsible  persons,  who 
failed  to  perform  said  work  in  good  and  sub- 
stantial manner.  That  (Aaims  therefor  were 
rendered  in  extravagant  amounts,  far  in  ex- 
cess of  the  true  value  of  said  work.  That 
said  claims  were  unlawfully  approved  by  the 
said  Samuel  H.  Owens,  as  county  supervisor, 
and  warrants  therefor  dravm  by  him  upon 
the  county  treasurer  in  violation  of  the  law, 
and  paid  out  of  the  funds  of  Richland  coun- 
ty, to  the  loss  and  detriment  of  the  said 
county. 

"(b)  Said  defendant  was  negligent  and 
careless  and  unmindful  of  his  duties  in  fail- 
ing to  scrutinize  and  examine  claims  pre- 
sented against  the  county.  That  he  approv- 
ed claims  that  were  rendered  in  extravagant 
amounts  for  labor  that  had  never  been  per- 
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formed,  and  for  materials  that  had  never 
been  furnished.  That  he  approved  claims 
that  were  not  itemized  and  were  not  accom- 
panied by  an  affidavit  made  by  the  person 
or  officer  and  presenting  the  same  that  the 
items  thereof  and  that  the  labor»  fees,  dis- 
bursements, services,  or  other  matters  charg- 
ed therein  have  been,  in  fact,  done,  made, 
rendered  or  were  due,  and  no  part  thereof 
I>aid  or  satisfied,  and  that  he  signed  war- 
rants or  checks  for  the  payment  of  such  non- 
itemized  and  unverified  claims  thereby  caus^ 
ing  a  diversion  and  loss  of  the  public  funds 
of  the  county. 

''(c)  Said  defendant  was  grossly  negligent 
and  careless  and  utterly  unmindful  of  the 
interests  of  the  county  in  matters  relating  to 
the  supervision,  direction,  and  control  of 
work  upon  the  public  highways,  roads^  and 
bridges  of  the  county  in  failing  to  inspect 
work  done  by  his  order  and  direction,  and  by 
order  and  direction  of  the  county  board  of 
commissioners,  and  in  accepting  work  that 
was  incomplete  and  defective. 

"(d)  Said  defendant  was  grossly  negligent, 
careless,  fmd  lax  in  matters  relating  to  the 
disbursement  of  public  funds  for  county  pur- 
poses. That  he  signed  his  name  as  county 
supervisor  to  county  warrants  or  checks  in 
blank,  leaving  them  with  the  clerk  of  the 
county  board  of  commissioners  to  be  filled 
out  as  occasion  might  require.  That  the  said 
warrants  or  checks  so  signed  in  blank  were 
in  large  numbers*  and  in  considerable  amounts 
subsequently  filled  in  by  the  said  clerk  for 
the  payment  of  fraudulent,  illegal,  and  ex- 
travagant claims  against  the  county,  for  tha 
payment  of  claims  made  out  in  excess  of  the 
true  and  proper  amounts,  for  the  payment 
of  claims  in  the  names  of  fictitious  persons 
for  labor,  services,  and  materials  which  had 
never  been  performed  and  furnished  to  the 
county,  for  the  payment  of  individual  debts 
and  obligations  of  said  derk,  and  for  many 
and  various  other  purposes  not  authorized 
by  law,  and  he,  the  said  defendant,  as  coun- 
ty supervisor,  was  grossly  negligent  and  care- 
less in  that,  after  signing  the  said  warrants 
or  checks  and  leaving  them  to  be  filled  in 
by  the  clerk  aforesaid,  he  failed  to  inspect 
the  stubs  of  the  said  warrants  or  checks,  and 
permitted  and  allowed  the  said  warrants  or 
checks  to  be  paid  without  objection  out  of 
the  public  funds  of  the  county,  thereby  per- 
mitting a  fraudulent  and  unlawful  diversion 
of  the  public  funds  of  the  county. 

"(e)  Said  defendant  was  careless  and  neg- 
ligent in  signing  warrants  or  checks  for  the 
payment  of  claims  purporting  to  have  been 
approved  by  him  and  by  the  members  of  the 
county  board  of  commissioners,  when,  in  fact, 
the  signatures  evidencing  such  approval  were 
forged  signatures ;  thus  permitting  and  caus- 
ing a  diversion  of  the  public  funds  of  the 
county  and  the  payment  of  claims  in  large 
numbers  and  considerable  amounts,  which 
had,  in  fact,  never  been  audited  and  approv- 
ed as  required  by  law. 


**(f)  Said  defendant  violated  his  duties  in 
the  approval  of  false  and  fraudulent  claims 
against  the  county,  evidenced  by  false  and 
fraudulent  vouchers,  signed  with  a  crosa- 
mark  in  the  name  of  fictitious  persons,  and 
in  the  signing  of  warrants  or  checks  for  pay- 
ment of  such  false  and  fraudulent  claims, 
and  was  careless  and  negligent  in  falling  to 
discover  that  said  vouchers  were  false  and 
fraudulent. 

"(g)  Said  defendant  was  negligent  and 
careless  and  violated  his  official  duty  in  the 
approval  and  payment  of  claims  for  trans- 
portation of  paupers  to  their  alleged  homes. 
That  the  allowances  for  this  purpose  were  ex- 
travagant and  unnecessary,  not  properly 
vouched,  and  the  entry  thereof  negligently 
omitted  from  the  records  of  his  office.  That 
he  was  negligent  and  careless  and  violated 
his  official  duty  in  the  approval  and  payment 
of  the  weekly  and  monthly  pay  rolls  of  the 
laborers  working  upon  the  public  works  of 
the  county,  said  pay  rolls  not  being  accom- 
panied by  proper  vouchers,  and  not  approved 
by  the  foreman  In  charge  of  the  work,  and 
containing  the  names  of  alleged  laborers  who 
had  not  performed  the  work  or  rendered  the 
service  claimed,  and  that  he  was  negligent 
and  careless,  and  violated  his  official  duty  In 
the  approval  and  payment  of  claims  upon 
contingent  account,  the  same  being  not  prop- 
erly itemized,  verified,  or  vouched  as  requir- 
ed by  law. 

"(h)  Said  defendant  violated  his  official  duty 
in  failing  to  cause  a  record  to  be  kept  of  all 
the  proceedings  of  the  board  of  which  he  was 
chairman*  as  well  as  a  record  of  all  contracts 
entered  into  with  said  board,  by  failing  and 
neglecting  to  keep  an  accurate  record  of 
claims  approved  and  ordered  paid,  and  by 
failing  to  enter  or  cause  the  same  to  be  en- 
tered upon  the  proceedings  of  the  board  for 
public  Inspection,  thus  preventing  the  dis- 
covery of  false  and  fraudulent  claims,  to  the 
loss  and  detriment  of  the  county. 

"(1)  Said  defendant  violated  his  official  duty 
in  failing  to  publish  the  full  statements  re- 
quired by  law  of  all  claims  audited  by  the 
county  board  of  commissioners  by  failing  to 
examine  into  the  nature  and  amount  of  the 
claims  contained  in  these  published  reports, 
and  by  failing  to  detect  the  errors,  omissions 
and  false  entries  therein,  thereby  permitting 
and  allowing  said  errors,  omissions,  and  false 
entries  to  remain  uncorrected,  to  the  loss  and 
injury  of  the  county. 

"(j)  Said  defendant  violated  his  official 
duty  by  voting  an  extra  allowance  to  the 
clerk  of  the  board  of  commissioners,  the  sal- 
ary of  said  clerk  having  been  fixed  by  law, 
and  in  the  approval  and  payment  out  of  the 
county  funds  of  such  extra  allowance. 

"(k)  Said  defendant  was  careless  and  neg- 
ligent in  the  care  of  the  machinery,  tools, 
mules,  and  other  property  of  the  county. 
That  he  was  guilty  of  gross  extravagances 
and  mismanagement  in  the  purchasing  of 
chain  gang  supplies,  in  the  contracting  of 
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blacksmlthlng  accounts,  and  in  purchasing^ 
swapping,  and  trading  in  the  mnles  and  oth- 
er property  of  the  county.  That  he  was  ex- 
travagant, careless,  and  negligent,  and  vio- 
lated his  ofladal  duty  in  the  purchasing  of 
lumber  and  in  buying  lumber  unsuited  for 
use  upon  the  works  of  the  county,  and  not 
necessary  or  needed  therefor.  That  he  made 
use  of  property  of  the  county  for  his  own 
*  benefit  and  for  the  benefit  of  private  individ- 
uals without  consideration.  That  he  dispos- 
ed of  lumber,  old  bridge  material,  and  other 
property  of  the  county  without  rendering  or 
making  any  account  therefor,  and  permitted 
and  allowed  individuals  to  take  and  appro- 
priate the  same  for  their  own  use. 

"G)  Said  defendant  violated  his  official  duty 
in  that  he,  as  county  supervisor,  made  and 
entered  into  contracts  for  expenditures  for 
county  purposes,  and  voted  for  the  same  in 
ex<:es8  of  the  taxes  levied  for  said  purposes. 

''(m)  Said  defendant  violated  his  official 
duty  in  that  he  as  county  supervisor,  diverted 
or  appropriated  the  funds  arising  from  the 
taxes  levied  and  collected  for  one  fiscal  year 
to  the  payment  of  indebtedness  contracted 
or  incurred  for  a  previous  iiscal  year. 

"(6)  [Same  as  paragraph  6  of  first  cause  of 
action,  and  need  not  be  reprinted  here.] 

''Wherefore,  the  plaintiff  demands  Judg- 
ment against  the  defendant  for  the  sum  of 
$15,000,  and  for  the  costs  and  disbursements 
of  this  action.*' 

The  defendants  moved  before  his  honor,  0. 
B.  Hydrlck,  then  circuit  Judge,  for  an  order 
requiring  the  plaintiff  to  make  the  allega- 
tions of  paragrai^  5  in  each  of  the  three 
causes  of  action  of  its  complaint  more  defi- 
nite and  certain  on  some  10  or  12  particu- 
lars, which  need  not  be  set  out  here.  Upon 
the  hearing  of  this  motion,  his  honor.  Judge 
Hydrlck,  ordered:  ''That  the  plaintiff  do  on 
or  before  the  1st  day  of  November,  1906,  file 
and  serve  upon  the  defendant's  attorneys,  as 
a  part  of  the  complaint  herein,  itemized 
statements  showing  the  various  instances  of 
the  alleged  failure  of  the  defendant  Samuel 
H.  Owens  to  wtf|  and  truly  perform  the  du- 
ties of  his  office  of  supervisor  as  required  by 
law,  and  according  to  the  true  meaning  and 
intent  of  the  bonds  set  up  In  the  complaint 
under  subdivisions  'a*  to  'm,'  both  inclusive, 
of  each  of  the  three  causes  of  action  alleged 
in  the  complaint.**  From  this  order  there 
was  no  appeal.  Thereafter  the  plaintiff,  in 
compliance  with  this  order,  filed  and  served 
Itemized  statements  purporting  to  show  vari- 
ous instances  of  the  failure  of  the  defendant 
Owens  to  well  and  truly  perform  the  duties 
required  of  him  by  law  and  according  to  the 
true  meaning  and  intent  of  the  three  bonds. 
Those  Itemized  statements  cover  100  pages 
in  the  printed  case,  and  need  not  be  set  out 
here,  but  they  are  Kdassifled  as  follows: 

"First  cause  of  action — paragraph  5,  subdi- 
4ivision  *b.'    Claims  not  verified,  1899-1900. 

"First  cause  of  actlon^paragraph  5»  sub- 


division 'd.'  Warrants  signed  In  blank,  1900. 
Warrants  signed  In  bhink*  1899-1900. 

"First  cause  of  action— paragraph  5,  sub- 
division 'f.'    Gross-mark  claims. 

"First  cause  of  action-i^aragraph  5^  sub- 
division *g.*  Weekly  pay  rolls  of  macadam 
work  on  roads,  1900. 

"First  cause  of  action— paragraph  5,  sub- 
division '1.'  Claims  not  in  minute  book,  1899- 
1900. 

'^Second  cause  of  action — ^paragraph  5,  sub- 
division *b.'  Claims  not  itemized  and  veri- 
fied, 1901-02. 

"Second  cause  of  action — ^paragraph  5,  sub- 
division 'd.'  Warrants  signed  in  blank,  1901- 
02. 

"Second  cause  of  action — ^paragraph  5,  sub- 
division 'f.'  Cross-mark  claims,  1901-02, 
'Roads  and  Bridges.* 

"Second  cause  of  action — paragraph  &,  sub- 
division 'g.'  Transportation  of  paupers,  1901- 
02. 

"Second  cause  of  action — ^paragraph  5,  pub- 
divislon  11'  Claims  not  in  minute  book, 
1901-02. 

"Third  cause  of  action — paragraph  5,  sub- 
division 'b.*  Ejxtravagant  claims  for  labor 
and  material  not  furnished,  1903-04. 

"Third  cause  of  action — ^paragraph  5,  sub- 
division 'b'  (2)*  Claims  not  itemized  and  ver- 
ified, 1903-01. 

"Third  cause  of  action — ^paragraph  5,  sub- 
division 'c.'    Work  not  inspected,  1903-^. 

"Third  cause  of  action—paragraph  5,  sub- 
division 'd.'  Warrants  signed  in  blank,  190a- 
01. 

"Third  cause  of  action — ^paragraph  5,  sub- 
division 'e.*    Forged  claims,  1903-01. 

•^hlrd  cause  of  action — ^paragraph  5,  sub- 
division 'f.*    Cross-mark  claims,  1903-04. 

"Third  cause  of  action — paragraph  5,  sub- 
division 'g.'  Transportation  of  paupers,  1903- 
04. 

"Third  cause  of  action — ^paragraph  6,  sub- 
division 'h.'  Claims  not  in  minute  t>ook, 
1908-04. 

"Third  cause  of  action — ^paragraph  6,  sub- 
division 'i.*   Claims  not  in  published  list 

"Third  cause  of  action — ^paragraph  5,  sub- 
division 'k.*  Extravagance  and  mismanage- 
ment In  the  purchasing  of  chain  gang  sup- 
plies. 

"Third  cause  of  action — ^paragraph  5,  sub- 
division 'm.'  Payment  of  claims  in  1903  and 
1904,  which  were  contracted  in  1902  and 
1903,  respectively." 

These  itemized  statements  contain  lists  of 
hundreds  of  claims,  setting  forth  the  numJber 
of  the  claim,  the  name  of  the  claimant,  the 
date  of  the  claim,  the  amount  of  the  claim, 
the  date  of  payment  and  number  of  the  war- 
rant, apd  in  the  vast  majority  of  Instances 
the  nature  of  the  claim  all  particularly  set 
out  and  according  to  the  order  of  Judge  Hy- 
drlck made  a  part  of  the  complaint  There 
was  no  effort  to  comply  with  the  order  in  re- 
spect to  the  subdivisions  stricken  out  by 
Judge  Prince^    Upon  the  serving  and  filing  of 
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the  above  Itemized  statements,  defendant's 
attorneys  excepted  to  the  said  statements  on 
the  ground  that  they  were  not  in  compliance 
with  Judge  Hydrick's  order  and  moved  be- 
fore his  honor,  Judge  Geo.  B.  Prince,  at  his 
chambers,  to  strike  all  of  the  said  statements 
out  of  the  complaint  on  the  ground  that  the 
same  failed  to  comply  with  the  order  of  Judge 
Hydrick,  and,  falling  In  this,  to  strike  out 
special  matters  and  things  in  the  fifth  para- 
graph of  each  of  the  said  causes  of  action. 

Upon  the  hearing  of  this  motion  his  honor. 
Judge  Geo.  E.  Prince,  ordered:  "That  the 
following  subdivisions  of  the  complaint  here- 
in be  and  the  same  are  hereby  stricken  out, 
to  wit.  In  the  first  cause  of  action,  in  para- 
graph 5,  subdivisions  'a,*  'c,*  »e,*  %*  *j,'  'k,'  V 
and  *m.'  In  the  second  cause  of  action,  In 
paragraph  5,  subdivisions  *a,*  *c'  *e,'  *1,'  *k,* 
1,*  and  *m.*  In  the  third  cause  of  action, 
paragraph  5,  subdivision  'a,'  '*  and  in  all  oth- 
er respects  the  motion  was  overruled.  From 
this  order  defendant  appealed  upon  the  fol- 
lowing exceptions: 

"(1)  That  his  honor  erred  In  refusing  to 
strike  out  all  of  said  Itemized  statement  upon 
the  ground  that  the  same  fails  to  comply  with 
the  order  of  Judge  Hydrick,  In  that  the  said 
statements  are  general,  and  not  specific,  and 
falls  to  apprise  the  defendants  of  the  dates 
and  particulars  wherein  the  said  several 
items  of  the  several  causes  of  action  stated 
are  a  breach  of  the  condition  of  the  several 
bonds  as  alleged  In  the  several  causes  of  ac- 
tion In  the  complaint,  and  action  herein,  and 
of  the  itemized  statement  thereto,  served  as 
is  required  by  law,  and  by  the  terms  of  the 
said  order. 

"(2)  That  his  honor  erred  In  refusing  to 
strike  out  of  subdivision  'b'  of  paragraph  5 
of  each  of  the  causes  of  action  alleged  the 
sentence,  'that  he  approved  claims  that  were 
rendered  In  extravagant  amounts  for  labor 
that* had  never  been  performed,  and  for  mate- 
rials that  had  never  been  furnished.'  Because 
under  the  law  the  approval  of  claims  is  a  ju- 
dicial function  vested  in  the  board  of  com- 
missioners, and  the  same  does  not  constitute 
a  breach  of  defendant's  bond,  and  also  be- 
cause no  itemized  statement  has  been  served 
covering  the  same. 

"(3)  That  his  honor  erred  in  refusing  to 
strike  out  all  the  itemized  statements  cover- 
ing *b'  of  paragraph  5  of  the  three  causes  of 
action,  because  the  items  therein  listed  do 
not  appear  to  be  itemized  and  verified  as  al- 
leged in  the  complaint,  and,  so  refusing,  he 
further  erred  In  refusing  to  order  subdivision 
*b'  of  paragraph  5  of  the  several  causes  of  ac- 
tion alleged  made  more  definite  and  certain 
by  specifying  severally  and  particularly  the 
year  in  which  the  alleged  items  were  present- 
ed and  paid,  and  the  particulars  wherein  the 
said  several  items  were  extravagant,  and 
those  in  which  the  labor  and  services  had  not 
been  performed,  and  what  labor  and  what 
service  the  same  applied  to. 

"(4)  That  his  honor  erred  in  refusing  to 


I  strike  out  of  subdivision  'c*  of  paragraph  5  of 
the  third  cause  of  action  the  words,  'and  In 
accepting  work  that  was  Incomplete  and  de- 
fective,' and  in  refusing  to  make  said  itemiz- 
ed statement  served  for  said  subdivision  'c^ 
of  said  third  cause  of  action  more  definite 
and  certain,  by  specifying  the  date  and  year 
in  which  the  alleged  claim  was  made,  the 
date  and  year  of  its  payment.  If  paid,  togeth- 
er with  the  number  and  date  of  the  war- 
rant, which  of  the  several  claims  are  bridges 
and  what  bridges  they  refer  to,  which  were 
road  and  what  roads,  and  to  what  part  of 
the  roads  they  refer. 

"(5)  That  his  honor  erred  in  refusing  to 
strike  out  all  of  the  itemized  statements  cov- 
ering subdivision  'd'  of  paragraph  5  of  each 
of  the  three  causes  of  action  alleged  in  the 
complaint,  because  they  fall  to  apprise  the 
defendants  of  the  facts  upon  which  the  alleg- 
ed fraud  is  based,  which,  if  any,  are  In  the 
name  of  fictitious  persons  for  labor  and  work 
never  performed,  which,  If  any,  are  for  pay- 
ment of  the  individual  debts  of  the  said  derk, 
and  so  holding  he  erred  In  refusing  to  order 
said  statements  made  more  definite  and  cer- 
tain in  the  particulars  above  specified,  and 
also  erred  in  refusing  to  strike  out  of  said 
subdivision  of  said  paragraph  in  each  of  the 
several  causes  of  action  the  clause:  'And  for 
many  and  various  other  purposes  not  author- 
ized by  law,*  just  following  the  word  'clerk' 
on  the  thirteenth  line,  down  to  the  semicolon 
on  the  following  line,  because  no  itemized 
statements  had  been  served  concerning  the 
same. 

"(6)  That  his  honor  erred  in  refusing  to 
strike  out  subdivision  *c'  of  paragraph  5  of 
the  third  cause  of  action,  and  the  itemized 
statement  served  purporting  to  cover  the 
same,  and,  so  holding,  he  erred  in  refusing 
to  require  said  itemized  statements  to  be  ren- 
dered more  definite  and  certain  by  stating 
particularly  what  items  among  those  served, 
the  signature  to  the  approval  of  which  were 
forged,  and  in  what  years  the  same  were 
forged  and  whose  signatures,  if  any,  were 
forged. 

"(7)  That  his  honor  erred  in  refusing  to 
strike  out  subdivision  T  of  paragraph  5  of 
each  of  the  three  causes  of  action,  because 
the  statement  served  failed  to  show  that  the 
said  items  listed  are  false  and  fraudulent  or 
fictitious }  and,  so  holding,  he  erred  In  fail- 
ing to  require  the  said  complaint  and  state- 
ment to  be  made  more  definite  and  certain  by 
specifying  particularly  and  severally  what 
claims,  if  any,  are  false  and  fraudulent,  what 
if  any,  are  fictitious,  and  setting  out  the  facts 
showing  the  fraud  and  falseness  relied  on 
severally  and  specifically,  and  the  items  to 
which  it  refers,  together  with  the  year  in 
which  the  same  were  severally  approved  and 
paid,  and  the  date  of  payment 

"(8)  That  his  honor  erred  in  refusing  to 
strike  out  subdivision  'g'  of  paragraph  5  of 
the  three  causes  of  action  for  the  reason  that 
under  the  law  the  approval  of  claims  is  a  ju- 
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dldal  function  vested  In  the  board  of  com- 
missioners, and  that  the  same  does  not  oon- 
stitnte  a  breach  of  defendants'  bonds,  and,  so 
holding,  he  further  erred  in  failing  to  strike 
out  of  sabdivlsion  'g*  of  paragraph  5  of  the 
first  cause  of  action  all  after  the  word  'daims* 
on  the  second  line  of  said  paragraph,  down 
to  word  'claimed'  on  twelfth  line  down  to 
and  including  the  end  of  said  paragraph,  so 
as  to  make  the  allegation  of  said  paragraph 
conform  to  the  statement  covering  the  same, 
and  in  refusing  to  make  the  said  statement 
more  definite  and  certain  by  specifying  which 
of  said  Items  were  not  accompanied  by  vouch* 
ers,  and  not  approved  by  the  foreman  in  charge 
of  the  work,  who  was  the  foreman,  where- 
in the  vouchers  were  improper,  what  items 
contained  the  names  of  laborers  who  had  not 
performed  the  work  or  rendered  the  services 
claimed,  and  to  what  roads  do  said  items  re- 
late, and  his  honor  erred  in  refusing  to  strike 
out  all  of  subdivision  ^g*  of  paragraph  5  of 
second  and  third  cause  of  action  in  the  com- 
plaint after  the  word  'officer*  on  sixth  line  of 
said  subdivision  of  said  paragraph  down  to 
and  Including. the  end  thereof  in  each  of  said 
causes  of  action,  so  as  to  make  the  same  con- 
form to  the  statement  of  particulars  served, 
and  make  said  statement  of  particulars  serv- 
ed more  definite  and  certain  by  specifying 
tlie  year  in  which  the  said  several  alleged 
claims  were  paid,  which  of  said  items,  and 
wherein  they  were  extravagant  and  unneces- 
sary, which  and  wherein  not  properly  vouch- 
ed, and  in  what  the  improper  vouching  con- 
sists, which  were  omitted  from  the  records 
of  the  office,  and  from  what  records  the  same 
were  omitted. 

"(9)  That  his  honor  erred  in  failing  to  strike 
out  subdivision  'h'  of  paragraph  5  of  each 
of  the  three  causes  of  action  alleged  in  the 
complaint,  and  in  failing  to  strike  out  of 
the  statement  served  the  itemized  statement 
of  each  of  the  items  covering  said  paragraph 
in  each  of  the  three  causes  of  action,  because 
it  does  not  appear  from  the  said  statement 
that  the  said  claims  are  false  or  fraudulent, 
or  were  not  proper  debts  against  the  county, 
or  that  the  county  has  in  any  way  been  in- 
lured  thereby. 

"(10)  That  his  honor  erred  in  failing  to 
strike  out  subdivision  *V  of  paragraph  &  of 
the  third  cause  of  action  of  the  complaint, 
and  the  statement  of  particulars  served  as 
covering  the  same,  because  it  does  not  ap- 
pear from  the  statement  that  the  said  debts 
are  false  or  fraudulent,  or  were  not  proper 
debts  against  the  county,  or  that  the  coun- 
ty has  in  any  way  been  injured  thereby, 
and,  so  holding,  he  erred  in  refusing  to  re- 
quire said  statements  to  be  made  more  def- 
inite and  certain  by  specifying  which  of 
said  items  are  false  entries,  which  are  er- 
roneous, and  wherein  the  error  lies,  which 
are  omfssions  and  specifying  particularly 
the  year  in  which  said  false  entries,  errors, 
and  omissiona  occurred  and  were  paid. 


"(11)  That  his  honor  erred  in  refusing  to 
strike  out  subdivision  'k'  of  paragraph  5  of 
the  third  cause  of  action  in  the  said  com- 
plaint, except  so  much  thereof  as  alleges 
'said  defendants  were  guilty  of  gross  ex- 
travagance in  the  contracting  of  blacksmith- 
ing  accounts,'  so  as  to  make  the  allegations 
of  said  subdivision  in  some  measure  con- 
form to  the  statement  of  particulars  served, 
and  further  erred  in  not  requiring  said  state- 
ment of  particulars  served  more  definite  and 
certain  by  specifying  which  items,  and 
wherein  the  same  were  extravagant,  and 
in  what  respects  the  same  were  misman- 
aged, and  also  the  year  in  which  each  of 
said  items  were  contracted  and  paid. 

"(12)  That  his  honor  erred  in  refusing  to 
strike  out  subdivision  'm'  of  paragraph  5 
of  the  third  cause  of  action,  and  the  state- 
ment of  particulars  served  covering  the  same, 
because  it  does  not  appear  that  the  said 
claims  are  false  or  fraudulent,  or  were  not 
proper  debts  against  the  county^  or  that 
the  county  has  in  any  way  been  injured 
thereby,  and,  failing  in  this,  he  further  erred 
by  failing  to  strike  out  all  items  on  pages 
131  and  132  of  the  said  itemized  statement 
served,  except  claims  numbered  '3138*  on 
page  131  and  numbers  '1418^  '1428,'  and  '1446' 
on  page  132,  because  none  of  said  items  ap- 
pear to  have  been  contracted  in  a  year  dif- 
ferent from  the  year  of  their  payment" 

The  defendants  also  demurred  to  the  com- 
plaint as  it  stood  after  Judge  Prince's  order 
on  the  ground  that  the  assignments  of 
breaches  of  the  bonds  do  not  state  a  cause 
of  action  and  giving  various  reasons  which 
need  not  be  set  out  here.  This  demurrer 
was  heard  and  overruled  by  his  honor,  R. 
W.  Memminger,  in  a  short  order,  from  which 
the  defendant  appeals  on  the  following  ex- 
ceptions: 

"(1)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  'b'  of  the  first,  second, 
and  third  causes  of  action  because  the  al- 
legations of  this  paragraph  in  each  of  said 
causes  of  action  allege  negligence  on  the 
part  of  the  defendant  Samuel  H.  Owens  in 
falling  to  examine  claims  and  approving 
some  that  were  extravagant,  and  in  approving 
others  that  were  not  itemized  and  verified, 
and  paying  the  same  by  drawing  warrants 
on  the  county  treasurer,  whereas,  it  was  the 
duty  of  the  county  board  of  commissioners 
to  examine  and  approve  claims,  and  not  the 
duty,  of  the  supervisor;  it  being  the  duty 
of  the  supervisor,  however,  to  pay  all  claims 
examined  and  approved  by  the  board. 

"(2)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  'd'  of  the  first,  second, 
and  third  causes  of  action  because  the  al- 
legations of  this  paragraph  of  each  of  said 
causes  of  action  allege  negligence  in  signing 
his  name  to  warrants,  and  leaving  them 
with  the  clerk  of  the  county  board  of  com- 
missioners, and  in  failing  to  inspect  the  war- 
rant stubs,  and  In  allowing  the  warrants 
paid  without  objection;   whereas^  no  breach 
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of  duty  on  tSm  part  of  the  superyisor  Is  here 
charged. 

"(3)  Hto  honor  erred  in  oyermlln^  the  de- 
murrer to  paragraph  T  of  the  first,  second, 
and  third  causes  of  action  because  the  al- 
legations of  this  paragraph  of  each  of  the 
said  causes  of  action  allege  violation  of  duty 
on  the  part  of  the  superyisor  in  approving 
fraudulent  claims  made  out  in  the  name  of 
fictitious  persons,  and  in  signing  warrants 
to  pay  the  same;  whereas,  all  claims  against 
the  county  are  required  by  law  to  be  ap- 
proved, not  by  the  supervisor,  as  such,  but 
by  the  county  board  of  conmiissioners,  of 
which  by  law  the  supervisor  is  only  a  mem- 
ber, and  he  is  not  liable  as  supervisor  for 
his  actions  as  a  member  of  the  county  board 
of  commissioners;  this  paragraph,  there- 
fore, charging  no  breach  of  duty  of  super- 
visor as  such. 

**(4)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  *g'  of  the  first,  second, 
and  third  causes  of  action  because  the  al- 
legations of  this  paragraph  of  each  of  said 
causes  of  action  allege  the  violation  of  duty 
in  approving  extravagant  claims  for  the 
transportation  of  paupers  and  negligently 
omitting  them  from  the  records  of  his  of- 
fice, violation  of  his  duty  in  approving  the 
pay  rolls  for  public  works,  when  the  same 
were  not  accompanied  by  vouchers,  etc.,  and 
violation  of  his  duty  in  approving  and  pay- 
ing claims  upon  contingent  account  when  the 
same  are  not  verified;  whereas  no  breach  of 
duty  on  the  part  of  the  supervisor  as  such 
is  herein  charged,  the  approval  of  claims 
being  a  matter  for  the  county  board  as  such, 
and  it  being  mandatory  upon  the  supervisor 
to  pay  all  claims  approved  by  the  board. 

•*(5)  His  honor  erred  in  overruling  the 
demurrer  to  paragraph  *h*  of  the  first,  sec- 
ond, and  third  causes  of  action  because  the 
allegations  of  this  paragraph  of  each  of  said 
causes  of  action  alleged  a  violation  of  duty 
in  falling  to  cause  a  record  to  be  Isept  of  all 
proceedings  and  contracts;  also,  in  failing  to 
keep  a  record  of  claims  approved,  and  fail- 
ing to  have  them  entered  upon  the  record 
for  public  inspection;  whereas,  no  violation 
on  the  part  of  the  supervisor  as  such  is  here- 
in alleged. 

"(6)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  *c*  of  the  third  cause  of 
action,  because  the  allegation  of  this  para- 
graph alleges  negligence  on  the  part  of  the 
supervisor  in  the  supervision  of  the  work 
on  the  public  highways,  In  failing  to  inspect 
the  same,  and  in  accepting  the  same  while 
incomplete  and  defective;  whereas,  no  dam- 
ages whatever  are  alleged  as  a  result  of  said 
alleged  breach,  and  if  said  breach  occurred, 
as  alleged,  no  damages  fiowed  therefrom.  It 
would  be  a  case  of  damnum  absque  injuria. 

"(7)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  V  of  the  third  cause 
of  action  because  the  allegation  of  this  par- 
agraph charges  negligence  in  signing  war- 
rants In  blank  for  the  payment  of  forged 


claims,  causing  thereby  a  diversion  of  the 
public  funds;  whereas  no  breach  of  duty  on 
the  part  of  the  supervisor  is  charged,  inas- 
much as  it  is  his  duty  to  pay  claims  approv- 
ed by  the  board  by  drawing  his  warrants 
on  the  county  treasurer,  and  there  is  no  al- 
legation that  he  knew  that  said  claims  were 
forged  as  alleged,  and,  in  the  absence  of  such 
allegation,  th^e  is  failure  to  charge  any 
breach  of  duty  on  the  part  of  the  supervisor 
as  such. 

"(8)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  'i*  of  the  third  cause 
of  action  because  the  allegation  of  this  par- 
agraph charges  a  violation  of  duty  in  failT 
ing  to  publish  a  full  statement  of  all  claims 
approved  and  paid;  whereas,  no  damages 
are  alleged  as  flowing  from  said  alleged 
breach,  and,  in  the  absence  of  such  all^a- 
tion,  a  case  of  damnum  absque  injuria  is 
presented. 

**i9)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  *J'  of  the  third  cause 
of  action  because  the  allegation  of  this  par- 
agraph charges  a  violation  of  duty  while  as 
a  member  of  the  board  voting  an  extra  al- 
lowance to  the  clerk  of  the  said  board  and 
in  paying  the  same  out  of  the  countj'  funds; 
whereas,  no  breach  of  duty  is  here  charged 
against  the  supervisor  as  such. 

"(10)  His  honor  erred  in  overruling  the 
demurrer  to  paragraph  'k'  of  the  third  cause 
of  action,  because  the  allegation  of  this  par- 
agraph charges  negligence  in  the  case  of  ma- 
chinery, tools,  mules,  and  other  property  of 
the  county,  in  purchasing  chain  gang  sup- 
plies, in  swapping  and  trading  the  mules  and 
property  of  the  county,  being  extravagant  in 
the  purchase  of  lumber,  buying  material,  etc., 
for  the  county  that  was  unsulted  and  not 
needed,  using  the  property  of  the  county  for 
personal  use  without  consideration,  and  in 
disposing  of  lumber,  old  bridge  material,  and 
other  property  without  rendering  an  account 
therefor,  whereas,  the  purchasing  of  such 
supplies  is  a  matter  for  the  board,  and  not 
for  the  supervisor,  and,  if  extravagant,  un- 
sulted, and  not  neejded,  the  work  was  done 
by  the  board,  as  such,  and  not  by  the  su- 
pervisor, as  such,  and  for  that  reason  no 
breach  of  duty  on  the  part  of  the  supervisor, 
as  such,  is  charged. 

"(11)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  *r  of  the  third  cause  of 
action  because  the  allegation  of  this  para- 
graph charges  a  violation  of  duty  in  enter- 
ing into  contract  for  expenditure  of  public 
money  and  voting  for  the  same  in  excess  of 
the  taxes  levied  for  that  year;  whereas,  no 
breach  of  duty  under  the  law  is  here  charged 
against  the  supervisor  as  such. 

"(12)  His  honor  erred  in  overruling  the  de- 
murrer to  paragraph  'm*  of  the  third  cause 
of  action,  because  the  allegation  of  this  par- 
agraph charges  a  violation  of  duty  on  the 
part  of  the  supervisor  In  the  payment  of 
claims  contracted  for  during  one  year  out  of 
the  taxes  collected  for  another  year;  where- 
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as,  no  damages  are  alleged  as  flawing  from 
said  alleged  breach,  and,  in  the  absence  of 
such  allegation,  a  case  of  damnum  absque  in- 
juria Is  presented,  and  because  no  breach 
of  duty  on  the  part  of  the  supervisor  is 
charged." 

This  appeal  Is  therefore  from  the  order  of 
Judge  Prince  refusing  to  strike  out  certaiB 
portions  of  the  complaint,  and  from  the  or- 
der of  Judge  Memminger  overruling  the  de- 
murrer to  the  complaint  The  exceptions  to 
these  orders  involve  practically  the  same 
points  of  law,  and  are  very  numerous,  and 
therefore  for  the  purposes  of  this  opinion  it 
is  not  deemed  necessary  to  consider  them  in 
detail.  It  is  sufficient  to  say  that  the  main 
contention  of  the  appellants  is  that  the  item- 
ized statement  served  was  not  a  compliance 
with  the  order  of  Judge  D.  E.  Hydrick,  and, 
if  it  WES  a  compliance,  still  the  complaint,  as 
it  comes  before  this  court,  stated  no  cause  of 
action  for  the  reason  that  the  acts  complain- 
ed of  as  breaches  of  the  bond  were  done  as 
a  member  of  the  board  of  county  commis- 
sioners, and  not  as  supervisor,  and  therefore 
his  bonds  are  not  liable  therefor,  they  hav- 
ing been  given  as  supervisor,  and  not  as  coun- 
ty commissioner,  and  for  the  further  reason 
that  there  is  no  damages  to  the  plaintlfT  al- 
leged in  the  complaint,  and  therefore  the 
doctrine  of  damnum  absque  injuria  applies, 
and  for  the  further  reason  that  there  is  no 
allegation  that  the  supervisor  knew  of  the 
breaches  and  loss  therefrom  assigned  in  the 
complaint;  thereby  the  supervisor  and  his 
bondsmen  cannot  be  held  liable.  Reading 
the  complaint  with  the  itemised  statement 
served  under  Judge  Hydrick's  order,  putting 
each  class  in  its  proper  place,  it  is  apparent 
that  the  statement  is  a  substantial  compli- 
ance with  Judge  Hydrick's  order,  in  so  far 
as  it  relates  to  the  subdivisions  not  stricken 
out  of  the  complaint  by  Judge  Prince's  order; 
and  it  may  well  be  assumed  that  certain  sub- 
divisions were  stricken  out  by  Judge  Prince 
because  the  itemized  statement  was  not  a 
compliance  with  Judge  Hydrick's  order  with 
respect  to  them.       , 

Now,  with  respect  to  the  question  as  to 
whether  or  not  the  defendant  Owens'  acts 
as  a  member  of  the  county  board  of  commis- 
sioners are  contemplated  in  his  bonds  as  su- 
pervisor. When  the  supervisor  was  elect- 
ed as  supervisor,  he  was  elected  to  perform 
nil  of  the  duties  devolving  upon  him  as  su- 
pervisor, and  one  of  these  duties  under  the 
law  was  to  act  as  a  member  of  the  county 
board  of  commissioners.  His  bond  required 
him  to  "well  and  truly  perform  the  duties 
of  said  office  as  required  by  law."  The  law 
required  him  to  perform  the  duty  of  acting 
as  a  member  of  the  board  of  county  commis- 
sioners, and  in  his  bonds  he  so  bound  him- 
self. It  seems  that  this  point  is  well  set^ 
tied*  and  against  appellant's  contention  in 
the  case  of  Fort  v.  Assmann,  38  S.  O.  253,  16 
S.  SL  887,  where  the  sureties  on  Assmann's 
bond  as  clerk  of  court  sought  to  avoid  liabil- 


ity for  money  received  by -Assmann  under  an 
order  of  court  directing  him  to  sell  land  in  a 
foreclosure  p^^oceeding  on  the  ground  that, 
when  he  received  the  money,  he  was  not 
acting  as  clerk  of  court,  and  was  not  pei> 
forming  duties  imposed  upon  him  by  law. 
This  court  held  that  the  sureties  were  lia- 
ble on  his  bond  as  clerk  of  court  for  the  mon- 
ey received.  Ijiberal  construction  should  be 
placed  upon  the  language  of  a  pleading,  but 
this  liberality  need  not  be  invoked  in  this 
complaint  in  order  to  find  that  it  alleges 
damages  to  the  plaintilf  as  a  result  of  the 
failure  of  Owens  to  well  and  truly  perform 
his  duties  as  supervisor.  It  will  be  seen 
that  in  nearly  all  of  the  assignments  of 
breaches  of  the  bonds  it  is  stated  In  lan- 
guage as  follows:  "Thereby  causing  a  di- 
version and  loss  of  the  public  funds  of  the 
county*' — ^and  in  some  assignments  the  fol- 
lowing language  is  used:  "To  the  loss  and 
detriment  of  the  county."  It  is  also  alleg- 
ed in  paragraph  6  of  each  of  the  three  causes 
of  action  "that  by  reason  of  the  matters  and 
things  aforesaid  the  plaintiff  has  suffered  loss 
and  damage  to  the  amount  of  five  thousand 
dollars,"  etc.  The  matters  and  things  refer 
to  the  assignment  of  breaches  of  the  bonds 
under  the  various  subdivisions  of  paragraph 
5  in  each  of  the  three  causes  of  action.  It 
must  be  remembered  4:hat  in  reading  the 
complaint  as  above  indicated  It  is  necessary 
to  place  each  class  of  the  itemized  statement 
in  its  proper  place;  for  example,  that  class 
designated  as  "warrants  signed  in  blank, 
1901-02,"  must  be  made  a  part  of  subdivi- 
sion "d"  of  paragraph  5  of  the  second  cause 
of  action.  When  this  is  done,  it  will  be  seen 
that  there  is  no  room  for  complaint  on  the 
part  of  the  defendants  that  the  pleading 
should  be  made  more  definite  and  certain,  or 
that  they  have  not  been  informed  as  to 
what  they  are  to  meet,  especially  as  these 
matters  are  nearly  all,  if  not  all,  on  record  in 
the  supervisor  county  board  of  commission- 
era'  office,  and  are  open  to  everybody's  in- 
spection. 

But  it  is  further  contended  that  knowl- 
edge of  the  defendant  Owens  of  the  various 
breaches  of  the  bonds  and  loss  therefrom 
must  be  alleged  and  proven.  The  bonds  giv- 
en according  to  law  as  alleged  in  the  com- 
plaint guarantee  that  Owens  would  '*well 
and  truly  perform  the  duties  of  said  office  as 
then  or  thereafter  required  by  law."  These 
words  constitute  the  gravamen  of  the  bonds, 
and,  this  being  a  suit  for  breaches  of  the 
bonds,  they  become  important  The  princi- 
pal and  surety  are  bound  by  the  terms  of 
their  bonds.  The  conditions  named  in  the 
bonds  are  not  that,  if  Owens  knowingly  fails 
to  "well  and  truly  perform  the  duties,"  etc. 
then  he  and  his  surety  are  bound  in  the  pe- 
nal sum  of  $5,000.  The  complaint  nowhere 
alleges  that  the  various  breaches  of  the  bonds 
and  the  consequent  loss  therefrom  were  will- 
ful, or  thttt  they  were  knowingly  made,  and 
the  loss  therefrom  was  known  to  Owens,  but 
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It  Is  alleged  that  the  defendant  Owens  was 
"negligent  and  careless."  This  is  sufficient. 
If  a  bonded  official  is  '^negligent  and  care- 
less," he  cannot  be  said  to  have  complied 
with  his  bond  to  '*well  and  tmly  perform  the 
duties  of  his  office,"  etc,  and,  if  he  is  shown 
to  have  been  so  negligent  or  so  careless  that 
loss  resulted  to  the  county,  loss  that  could 
have  been  prevented  by  the  exercise  of  care, 
his  official  bond  would  be  liable.  For  ex- 
ample, if,  as  alleged  in  subdivision  *'d"  of 
paragraph  5  in  the  first  cause  of  action,  the 
sui)er7isor  signed  in  blank  warrants  or 
chedcs  and  left  them  .in  the  hands  of  his 
clerk  to  be  ffiled  in  and  negligently  and  care- 
lessly failed  to  inspect  such  'warrants  or 
checks,  can  he  be  said  to  have  **well  and 
truly  performed  the  duties  of  his  <^ce,"  etc.? 
We  think  not,  and,  if  loss  resulted  to  the 
county  as  alleged,  then  the  bonds  are  liable. 

The  complaint  is  necessarily  long,  but  the. 
scope  of  its  allegations  is  that  Owens  was 
elected  supervisor  for  three  terms  and  gave 
bond  as  required  by  law  for  each  term,  that 
he  negligently  and  carelessly  performed  the 
duties  of  his  office,  and  that  by  reason  of 
such  negligence  and  carelessness  the  county 
suffered  loss  to  the  amount  claimed  in  the 
complaint  This  constitutes  a  cause  of  ac- 
tion against  the  supervisor  and  his  surety, 
and  is  not  demurrable. 

It  is  the  judgment  of  this  court  that  all  of 
the  exceptions  in  the  appeals  from  the  or- 
ders and  rulings  of  Judge  Prince  and  Judge 
Memminger  be  dismissed,  and  that  the  Judg- 
ments of  the  circuit  court  be  affirmed. 


(86  S.  C.  &23) 

TALBBRT  v.  HAMLIN. 

(Supreme  Court  of  South  Carolina.    Aug.  6, 

1910.) 

1.  Appeal  and  Bbrob  (j  220*)— Review— Ob- 
jections Not  Made  below. 

Plaintiff  in  an  action  for  a  partnership  ac- 
counting cannot  complain  on  appeal  that  the 
master  did  not  require  defendant  to  file  an 
itemized  account  of  money  received  and  paid  out. 
that  plaintiff  might  scrutinize,  surcharge,  and 
falsify  the  account,  there  having  been  no  request 
therefor,  and  objection  having  in  no  way  been 
made  to  the  form  of  the  account,  and  time  to 
ezamine*  surcharge,  or  falsify  it  not  having  been 
asked. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §$  1325-1332;  Dec.  Dig.  § 
220.*] 

2.  Pleading  (S  36*)  —  Disregarding  Admis- 
sion IN  Answer. 

While  as  a  general  rule  an  admission  in  a 
pleading  is  taken  as  conclusive  of  the  thing  ad- 
mitted, though  it,  even  if  under  oath,  may  be 
withdrawn  by  leave  of  court,  error  cannot  be 
predicated  on  the  master's  finding  that  defend- 
ant's total  receipts  were  a  certain  amount,  when 
hib  statement  of  the  account  filed  as  an  exhibit 
to  his  answer,  wtiich  was  under  oath,  showed 
they  were  more ;  it  not  appearing  how  the  dif- 
ference arose,  which  may  have  been  through  a 
mere  difference  in  the  method  of  stating  the  ac- 
count, or  through  a  mistake  in  defendant's  ad- 
dition, in  either  of  which  cases  he  should  not 


be  concluded  by  his  statement  of  the  aggregate 
amount  received. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S|  81-«6 ;   Dec.  Dig.  i  36.*] 

6.  Appeal  and  Error  ($  278*)— Sufficuenct 
OF  Exceptions. 

When  an  account  has  been  stated  by  a  mas- 
ter according  to  correct  methods,  au  exception 
thereto  must  specify  the  item  or  items  to  which 
objection  is  made;  and  on  a  mere  general  ex- 
ception alleging  error  therein  the  court  will  not 
enter  on  a  detailed  examination  of  the  whole  ac- 
count 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1620-1630,  1764;  Dec 
Dig.  i  273.*] 

4.  Courts  (§  107*)- Statement  in  Decision- 
Consideration  OF  Evidence. 

The  statement  of  the  court  in  its  decree 
confirming  the  report  of  a  master  that  "to  re- 
view the  testimony  in  full  would  require  a  tre- 
mendous amount  of  labor,  and,  according  to 
the  view  which  I  take  of  the  case,  would  be 
entirely,"  is  not  meant  to  indicate  that  the 
court  did  not  fully  review  the  testimony  in  the 
sense  of  weighing  and  giving  it  full  credit,  but 
merely,  that  ft  was  unnecessary  to  review  it  in 
the  sense  of  going  over  it  and  discussing  it  in 
detail  in  the  decree. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  360;    Dec  Dig.  S  107.*] 

5.  Partnership  (5  83*)  —  Allowance  fob 
Services  of  Partner. 

A  partner  is  not  to  be  allowed  credit  for 
his  services  to  the  firm,  in  the  absence  of  agree- 
ment therefor,  though  he  devote  his  whole  time 
thereto,  and  his  copartner  do  little  or  nothing. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  131;    Dec.  Dig.  §  83.*] 

0.  Partnership  (§  83*)  —  Allowance  fob 
Services  of  Partner- Agreement. 

The  agreement  of  plaintiff  when  entering 
into  an  equal  partnership  with  defendant  that 
he  would  pav  half  the  rent,  the  buildings  being 
owned  by  defendant,  and  half  the  insurance  and 
half  the  wages,  is  not  an  agreement  that  de- 
fendant should  be  paid  for  his  services,  but  re- 
fers merely  to  the  services  of  employes  of  the 
firm,  where  it  is  agreed  what  shall  be  paid  de- 
fendant's son,  and  nothing  is  said  as  to  any 
amount  to  be  paid  defendant. 

[Eii.  Note.— For  other  cases,  see  FartnenAiip, 
Cent.  Dig.  §  131 ;    Dec.  Dig.  S  83.*] 

7.  Partnership  (§  84*)— Expense  of  Busi- 
ness—Rent of  Building  Owned  by  Part- 
ner. 

The  rent  of  buildings  occupied  by  a  firm  is 
a  legitimate  expense  of  the  business,  to  be  al- 
lowed the  partner  owning  «them,  in  the  absence 
of  any  agreement 

[E3d.  Note.— For  other  cases,  see  Partnership^ 
Cent  Dig.  §  132 ;  Dec  Dig.  i  84.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  C.  C.  Featherstone,  Spe- 
cial Judge. 

Action  by  H.  Q.  Talbert  against  A.  B. 
Hamlin.  Judgment  for  defendant  Plain- 
tiff appeals.    Modified. 

Grier  &  Park  aild  W.  P.  Greene,  for  ap- 
pellant    W.  N.  Graydon,  for  respondent 

HYDRICK,  J.  In  December,  1905.  plain- 
tiff and  defendant  entered  into  a  partnership 
in  the  business  of  carrying  on  a  feed  and 
sales  stable.  The  defendant  had  practical- 
ly the  entire  management  of  the  business. 
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He  kept  no  regular  set  of  books.  The  only 
record  of  the  transactions  of  the  firm  was 
kept  on  memorandum  books  which  he  car- 
ried in  his  pocket,  and  which  were  kept  In  an 
irregular  and  confusing  manner.  The  busi- 
ness proving  unprofitable  this  action  was 
t>rought,  in  the  fall  of  1908,  for  an  account- 
ing and  settlement  of  the  affairs  of  the  part-; 
nership.  The  defendant  by  his  answer  ad- 
mitted his  liability  to  account,  and  express- 
ed his  readiness  to  do  so,  alleging  that,  on 
such  accounting,  it  would  be  found  that 
plaintiff  was  indebted  to  him.  He  attached 
to  his  answer,  as  exhibits,  certain  state- 
ments, (lowing  the  amounts  which  he  al- 
leged that  he  had  received  and  paid  out  in 
the  conduct  of  the  business,  and  moneys  ad- 
vanced by  him  for  the  use  of  the  firm.  Some 
of  the  entries  were  not  itemized.  For  in- 
stance, on  the  debt  sheet  is,  **Oash  received 
from  sale  of  stock  and  all  other  sources,  $14,- 
68B,*'  and  on  the  credit  sheet  is,  *'FOr  feed 
and  labor  at  stables,  $4,965,"  both  being  the 
aggregate  of  many  smaller  Items.  According 
to  these  statements,  his  total  receipts  were 
$21,010,  and  his  total  disbursements  $23,845, 
the  difference  being  l^e  amount  which  he 
claimed  the  firm  owed  hinh 

The  case  was  referred  to  the  master  to 
take  the  testimony,  state  the  account,  and 
report  his  conclusions  of  law  and  fact  The 
master  reported  that  the  firm  was  indebted 
to  the  defendant  in  the  sum  of  $2,235.65,  and 
that  plaintiff  was  liable  for  half  that  amount, 
and  recommended  that  defendant  have  Judg- 
ment therefor.  His  report  was  confirmed 
by  the  circuit  court  in  a  short  decree,  in 
which  the  court  says:  'The  testimony  in  the 
case  is  very  voluminous,  consisting  of  tes- 
timony taken  by  the  master  and  reduced  to 
writing  by  him,  and  of  many  books  and  pa- 
pers. To  review  the  testimony  in  full  would 
require  a  tremendous  amount  of  labor,  and, 
according  to  the  view  I  take  of  the  case, 
would  be  entirely  unnecessary.  The  master 
has  made  a  full,  able,  and  satisfactory  re- 
port, which  shows  that  he  has  gone  into 
the  matter  very  thoroughly.  I  am  satisfied 
that  his  mode  of  accounting  is  correct,  and 
I  am  not  prepared  to  say  that  his  findings  of 
fact  are  incorrect" 

The  appellant  complains  that  the  master 
erred  in  not  requiring  Hie  defendant  to  file 
an  account,  showing  item  by  item  the  cash 
received  and  paid  out  by  him,  so  that  the 
plaintiff  might  scrutinize,  surcharge,  and  fal- 
sify the  account  It  does  not  appear  that  the 
master  was  ever  requested  by  the  plaintiff  to 
require  such  an  account  to  be  filed.  Nor  does 
it  appear  that  any  objection  was  made  by 
the  plaintiff  to  the  form  or  manner  of  the 
statement  of  the  accounts  attached  by  the 
defendant  as  exhibits  to  his  answer.  No  de- 
mand was  made  for  a  bill  of  particulars. 
No  motion  was  made  to  make  the  statement 
more  definite  and  certain.  Nor  does  it  ax>- 
pear  that,  after  the  evidence  of  defendant  as 
to  the  accounting  had  all  been  taken,  the 


plaintiff  asked  for  time  to  examine  it  and 
introduce  evidence  surcharging  or  falsifying 
the  account 

The  next  allegation  of  error  Is  as  to  the 
finding  that  the  total  receipts  of  the  defend- 
ant were  only  $17,824,  when  he  had  admitted 
in  the  statement  of  the  account  filed  as  an 
exhibit  to  his  answer,  which  was  sworn  to, 
that  he  had  received  $21,010.  Appellant  con- 
tends that  the  court  should  have  held  this 
admission  conclusive  against  respondent 
While  it  is  true,  as  a  general  rule,  that  an 
admission  in  a  pleading  is  taken  as  conclu- 
sive of  the  fact  admitted,  and,  so  long  as  it 
remains  in  the  pleading,  evidence  to  the  con- 
trary will  be  excluded,  still  even  such  an  ad- 
mission, though  made  under  oath,  may  be 
withdrawn  by  leave  of  the  court  Hall  v. 
Woodward,  30  S.  C.  664,  9  S.  E.  684.  But 
this  is  not  that  kind  of  admission.  The  dif- 
ference between  the  amount  found  by  the 
master  and  the  amount  stated  by  the  defend- 
ant may  have  arisen  from  a  difference  in 
the  method  of  stating  the  account;  for  in- 
stance, the  defendant  may  have  charged  him- 
self with  the  whole  amount  received  and  the 
whole  amount  paid  out  in  certain  transact 
tions,  and  the  master  may  have  debited  or 
credited  only  the  difference  between  the 
two  amounts.  Or  the  difference  may  have 
arisen  from  a  mistake  in  the  defendant's  ad- 
dition, or  a  mistake  in  some  other  respect 
In  either  event,  he  should  not  be  concluded 
by  his  statement  of  the  aggregate  amount  re- 
ceived. We  are  not  informed  how  the  differ- 
ence arose.  But  the  master  did  Just  what 
the  order  of  reference  required  him  to  do — to 
take  up  and  report  a  statement  of  the  ac- 
count from  the  testimony. 

Many  of  the  exceptions  to  the  report  of 
the  master  and  to  the  circuit  decree  assign 
error  in  the  accounting  without  specifying 
the  particular  item  or  items  debited  or  cred- 
ited to  which  objection  is  made,  so  that,  to 
determine  whether  there  was  error  in  re- 
spect to  the  matters  complained  of,  a  de- 
tailed examination  of  the  whole  account 
would  be  necessary.  The  purpose  of  refer- 
ring matters  of  account  to  the  master  is  to 
save  the  court  the  time  and  labor  that  would 
be  necessary  to  do  the  work  of  an  account- 
ant When  the  account  has  "been  stated,  ac- 
cording to  correct  methods,  the  exceptions 
must  specify  the  item  or  items  of  debit  or 
credit  to  which  objection  is  made.  The  court 
will  not  in  response  to  a  general  exception 
alleging  error  in  an  account  enter  upon  a 
detailed  examination  of  the  whole  account. 
Myers  v.  Myers,  Bailey,  Eq.  23.  In  this 
connection,  we  will  next  consider  the  ex- 
ception that  the  circuit  court  erred  in  not  re- 
viewing the  testimony.  We  think  the  appel- 
lant has  misapprehended  the  language  of  the 
circuit  decree.  When  the  court  said:  **To 
review  the  testimony  in  full  would  require 
a  tremendous  amount  of  labor,  and.  accord- 
ing to  the  view  which  I  take  of  the  case, 
would  be  entirely  unnecessary,"  it  was  not 
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meant  that  the  court  had  not  fully  reviewed 
the  testimony  In  the  sense  of  weighing  and 
giving  It  due  consideration,  but  merely  that 
It  was  unnecessary  to  review  it  In  the  sense 
of  going  over  It  and  discussing  it  in  detail 
in  the  decree. 

We  think  the  court  erred  in  allowing  the 
defendant  credit  for  his  services  to  the  firm. 
It  is  the  legal  duty  of  each  member  of  a 
partnership  to  devote  his  time,  skill,  and 
energy  to  the  business  of  the  firm;  and,  In 
the  absence  of  an  agreement  therefor,  he  Is 
not  entitled  to  extra  compensation.  The  pre- 
sumption is  that  his  share  of  the  profits  is  all 
that  each  expects  to  get  for  his  efforts,  and 
that  notwithstanding  one  may  devote  his 
whole  time  and  attention  to  the  business  and 
the  other  may  do  little  or  nothing.  The 
plaintiff  swears  positively  that  there  was  no 
agreement  to  i>ay  the  defendant  anything  for 
his  services.  The  only  testimony  tending  to 
show  such  an  agreement  is  that  of  the  de- 
fendant end  his  son,  neither  of  whom 
say  In  so  many  words  that  there  was  an 
agreement  that  the  defendant  should  have 
extra  compensation  for  his  services.  All 
that  defendant  said  on  that  subject  was: 
"His  (plaintiff's)  proposition  was  to  pay  me 
one-half  of  rent  of  stables,  one-half  of  in- 
surance and  one-half  of  wages.*'  His  son, 
who  was  employed  by  the  firm,  testified: 
"Mr.  Talbert  said  he  wanted  to  be  halfers 
with  my  father,  and  said  he  would  pay  half 
of  the  rent,  the  insurance,  and  half  of  the 
wages."  WTiose  wages?  Defendant's  son 
and  other  assistants  were  employed  and  paid 
wages,  and  we  think  it  was  the  wages  of 
these  assistants  that  were  referred  to.  The 
defendant's  son  testified  that  the  agreement 
was  that  he  was  to  be  paid  $40  per  month 
for  his  services  and  for  hoarding  his  father. 
Neither  of  them  say  how  much  defendant 
was  to  be  paid.  It  is  not  reasonable  to  con- 
clude that  they  would  have  agreed  upon  the 
wages  without  some  agreement  as  to  the 
amount  The  testimony  shows,  also,  that 
defendant  was  in  a  similar  partnership  the 
two  years  before  with  another  person,  and 
did  not  get  any  extra  compensation  for  his 
services  to  that  firm,  although  he  had,  as 
in  this  case,  the  sole  management  of  the  busi- 
ness. Moreover,  there  Is  no  proof  whatever 
as  to  what  the  defendant's  services  to  the 
firm  were  reasonably  worth,  and  the  finding 
that  they  were  worth  $00  per  month  is  un- 
supported by  any  testimony.  The  preponder^ 
ance  of  the  evidence  is  against  the  finding  of 
the  court  below  upon  this  point,  and  the  a(N 
counting  must  be  corrected  by  striking  out 
that  credit  The  rent  of  the  stables,  though 
they  were  owned  by  one  of  the  partners,  was 
a  legitimate  expense  of  the  business  and 
would  have  been  allowed  the  defendant  with* 
out  any  specific  agreement  but  the  prepon- 
derance of  the  evidence  shows  that  there  was 
an  agreement  to  pay  a  reasonable  rent 

Judgment  modified. 


(86  S.  C.  503) 
STATE  V.  MBSSBRVT. 

(Supreme  Court  of  South  C€ux>liQa.    Aug.  4, 

1910.) 

1.  Homicide  (§  ICO*)— Evidence— rsioB  Acts 
—Admissibility. 

In  a  prosecution  for  the  murder  of  a  dis- 
pensary constable  wliile  he  was  attempting  to 
arrest  defendant  as  he  was  starting  to  leave  a 
railroad  station  with  several  gallons  of  alcohol 
in  his  wa|^n,  evidence  of  a  conversation  be- 
tween a  witness  and  defendant  six  months  pre- 
vious to  the  homicide  in  regard  to  a  search  by 
deceased  of  defendant's  bouse  for  contraband  liq- 
uors was  admissible  to  show  that  defendant 
knew  that  deceased  was  a  dispensary  constable. 
TBd.  Note.— For  other  cases,  see  Homidde, 
Dec  Dig.  §  189.*] 

2.  Intoxicating  Liquors  (§  129*)  —  Con- 
stables—Bond— Statute. 

The  requiren^ent  of  Civ.  Code  1902,  S  1047. 
that  constables  shall  '-ake  the  oath  of  office  ana 
give  bond,  does  not  relate  to  constables  com- 
missioned by  the  Governor  under  the  Carey- 
Cothran  act  (Act  Feb.  16,  1907  [25  St  at  Large, 
p.  4641),  but  only  to  constables  elected  or  ap- 
pointed under  section  1046. 

[Ed.  Note.— For  other  cases,  flee  Intoxicating 
Liquors,  Dec.  Dig.  §  129.*] 

8.  Intoxicating  Liquobs  (§  129*)— Dispen- 
sary Constables-^Appointment. 

The  appointment  by  the  Governor  of  dis- 
pensary constables  is  specifically  authorized  by 
Act  Feb.  16.  1907  (25  St  at  Large,  p.  477)  3  3S. 
[E2d.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §  129.*] 

4.  Cbiminal  Law  (S  830^)  —  Instructions  — 
Requests— Erroneous  Requests. 

Where,  in  a  prosecution  for  murder,  it  ap- 
peared that  deceased  was  a  dispensary  constable, 
who  had  been  appointed  by  the  Governor  under 
the  Carey-Cothran  act  (Act  Feb.  16,  1907  [25 
St.  at  Large,  p.  464])  without  giving  bond,  as 
not  being  required  to  do  so  under  the  act,  even 
if  it  should  be  held  that  this  act  was  not  in- 
consistent with  and  did  not  repeal  the  former 
dispensary  law,  section  661  requiring  the  con- 
stables to  give  hond,  yet  it  was  no  error  for 
the  court  to  refuse  to  charge  that  Civ.  Code 
1902,  S  1047,  should  have  been  complied  with 
before  he  could  haTe  authority  to  act  as  con- 
stable ;  that  section  not  being  applicable  to  con- 
stables appointed  under  the  CareyOothran  act 

[£kl.  Note.-*For  other  cases,  see  Criminal  Law, 
Dec  Dig.  S  830.*] 

5. .  Intoxicating  Liquobs  (|  129*)  —  Dispen- 
sary CoNSTABLB— Offices  De  Faoto — Wuat 
Constitutes. 

Even  if  a  dispensary  constable  was  requirpd 
by  statute  to  file  his  bond  and  take  the  prescrib- 
ed oaths  before  entering  upon  his  duties,  and  did 
not  do  80,  yet,  if  he  was  acting  as  constable  in 
good  faith  under  the  commission  of  the  Gover- 
nor and  the  seal  of  the  state,  he  waa  a  con- 
stable de  facto. 

[Ed.  Note.— Fbr  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  129.*] 

6.  Officers  (J  41*)— •'Officbb  D»  Facto"— 
What  Constitutes. 

To  constitute  an  officer  de  facto,  he  must 
have  a  presumptive  or  apparent  right  to  exer- 
cise  the  office,  resulting  from  either  full  and 

Seaceable  possession  of  the  powere  of  such  of- 
ce,  or  reasonable  color  of  title,  with  actual  use 
of  the  office. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  S  63 ;   Dec  Dig.  §  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2»  pp.  1845^1851.1 
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7.  HOMIOIDB  (I  111*>— SELF-DEFENBB— RB8I8T- 

xtiQ  Abbxst— De  Facto  Officer. 

The  authority  of  a  de  facto  oflScer  cannot 
be  questioned  collaterally,  so  that  one  who  re- 
sists and  slays  him  while  in  the  discharge  of  his 
apparent  duty  has  only  such  defense  as  wonld 
exist  were  the  person  slain  an  officer  de  Jure. 

[EM.    Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  ii  143,  144 ;  Dec.  Dig.  |  111.*] 

8.  Homicide  (i  888*)— Appeal— Habki^ss  Ebt 

BOB. 

Where,  in  a  prosecution  for  murder,  the 
time  of  the  offense  nad  already  been  shown,  the 
defendant  was  not  prejudiced  oy  the  court's  re- 
fusal to  allow  him  to  testify  as  to  that  fact,  in 
the  absence  of  any  showing  of  a  good  reason 
for  the  repetition. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent.  Dig.  ff  709-713 ;   Dec,  Dig.  S  33a*] 

9.  Witnesses  (§  890*)— Contbadictobt  State- 
ments—Evidence. 

Where  proper  foundation  has  been  laid, 
proof  of  inconsistent  statements  made  by  a  wit- 
ness may  be  given  by  apy  persofi  who  heard  the 
statements,  and  is  not  restricted  to  the  person 
to  whom  toey  were  made. 

[£Sd.  Note^ — BV>r  other  cases,  see  Witnesses, 
Cent  Dig.  i  1247;    Dec.  Dig.  i  390.*] 

10.   COllliEBGE  (9   40*)— INTEBSTATE  COMIfEBCE 
— INTOXICATINQ  LiIQUOB»— DELIVEBT  TO  CON- 

BiGNEis— Effect. 

After  certain  alcohol  had  been  delivered  to 
the  consignee  at  the  railroad  station,  it  was  no 
longer  protected  as  an  article  of  interstate  com- 
merce, if  it  was  held  for  unlawful  use. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  29,  80;  Dec.  Dig.  S  40.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  Chas.  6.  Dantzler,  Judge. 

J.  W.  Messervy  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Padgett,  Lemacks  &  Morser,  for  appellant 
John  H.  Peuifoy,  Sol.,  and  Howejl  &  Gruber 
(Jas.  B.  Peuifoy,  of  counsel),  for  the  State. 

JONES,  C.  J.  The  defendant  at  fall  term, 
1909,  was  indicted  for  the  murder  of  C^  P. 
Fishbume  at  Ravenel  station,  in  Colleton 
county,  on  July  6,  1909.  The  jury  rendered 
a  Terdict  for  manslaughter,  and  defendant 
was  sentenced  to  20  years'  imprisonment  in 
tlie  state  penitentiary. 

At  the  time  of  the  homicide  the  deceased, 
Fishbume,  was  acting  as  a  constable  with  a 
conunission  dated  March  22,  1907,  issued  by 
OoTemor  Ansel  under  the  dispensary  law 
known  as  the  **Carey-Cothran  act"  The  de- 
fendant had  just  received  from  the  railroad 
station  agent  at  Ravenel  a  barrel  containing 
about  80  gallons  of  alcohol,  and  placed  it  in 
the  wagon,  and  was  about  to  drive  off,  when 
Fishbume  seized  the  horse  attached  to  the 
wagon  ahd  demanded  surrender.  Fishbume 
called  to  J.  D.  Altman,  who  was  assisting 
him  to  come  and  hold  the  horse  and  let  him 
take  charge  of  the  prisoner.  The  defendant 
gave  this  version  of  what  then  occurred: 
"When  he  said,  *Mr.  Altman,  come  and  hold 
the  horse,  and  let  me  take  charge  of  the 
prisoner,'  Mr.  Altman  started  to  hold  the 
horse,  and  then  I  cut  the  horse,  and,  when  I 
cut  the  horse,  Mr.  Altman  stopped,  and  I  cut 


the  horse  four  times,  and  each  time  I  cut 
the  horse  to  make  it  go  he  tried  to  Jerk  the 
horse  down  and  I  continued  to  cut  the  horse 
four  times.  When  I  cut  the  horse,  Mr.  TiBh- 
bume  said,  '11  you  won't  surrender,  we  wUl 
have  to  kill  you,'  and  he  pulled  his  pistol 
and  was  going  to  shoot,  and  I  shot  him." 

The  first  and  second  exceptions  assign  error 
in  admitting  the  testimony  of  E.  E.  Fowler, 
state's  witness,  as  to  a  conversation  between 
the  witness  and  defendant,  Messervy,  at>out 
six  months  previous  to  the  homicide,  relating 
to  a  search  by  deceased  of  defendant's  house 
for  contraband  liquors.  The  court  was  cor- 
rect in  ruling  the  testimony  admissible,  as  It 
tended  to  stiow  that  defoidant  has  reason  to 
know  that  Fishbume  was  acting  as  a  dis- 
pensary constable. 

Under  exceptions  8,  4,  5,  6,  7,  8,  9,  17,  18, 
19,  21,  22,  23,  24,  and  25  appellant  contends 
that,  in  addition  to  the  commission  by  the 
Governor  of  Fishbume  as  constable  under  the 
Carey-Cothran  act  (Act  Feb.  16,  1907  [25 
St.  at  Large,  p.  404]),  it  was  necessary  to 
Fishbume's  authority  to  act  as  such  for  him 
to  comiply  with  section  1047,  Civ.  Code,  which 
provides :  ''When  any  person  shall  be  elected 
or  appointed  to  the  ofQce  of  constable,  he 
shall  repair  to  the  clerk's  office  of  the  coun- 
ty, and,  together  with  the  evidence  of  his 
election  or  appointment  he  shall  lodge  his 
bond,  in  the  form  prescribed  by  law  in  the 
penalty  of  five  hundred  dollars,  with  good 
sureties,  not  lees  than  two  nor  more  than  five, 
to  be  approved  in  writing  by  the  clerk;  and, 
upon  taking  the  oaths  herein  prescribed  such 
person  shall  be  entitled  to  a  certificate  from 
the  clerk  that  he  has  filed  his  bond  and  tak- 
en the  requisite  oaths  and  shall  thence  forth 
be  regarded  as  a  regularly  qualified  con- 
stable; nor  shall  any  person  not  so  qualified 
exercise  the  powers  of  a  constable:  provid- 
ed," etc.  The  court  refused  to  allow  testi- 
mony to  show  that  this  statute  had  not  been 
complied  with,  and  refused  to  instruct  the 
jury  that  Fishbume  was  bound  to  comply 
with  the  statute  before  he  could  have  author- 
ity to  act  as  constable,  and  interfere  with  de- 
fendant if  he  was  violating  the  dispensary 
law. 

The  court  further  refused  to  charge  that 
under  section  879,  Cr.  Code,  Fishbume  was 
acting  unlawfully  and  committing  a  misde- 
meanor if  he  attempted  to  exercise  the  duty 
of  a  constable  without  having  given  bond  as 
required.  The  requirement  of  section  1047 
that  constables  shall  take  the  oath  of  office 
and  givo  bond  does  not  relate  to  constables 
commissioned  by  the  Governor  under  the  Ca- 
rey-Cothran act,  but  to  constables  when  chos- 
en by  the  qualified  electors  or  appointed  by 
magistrates,  as  provided  for  in  section  104a 
The  appointment  of  dispensary  constables  is 
authorized  by  section  88  of  the  act  of  1907, 
which  declares:  *'It  shall  be  the  duty  of  the 
sheriffs  and  their  deputies,  magistrates,  con- 
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Stables,  rural  police,  city  and  town  officials 
to  enforce  the  provisions  of  this  act.  If  they 
fail  to  do  so  it  is  hereby  made  the  duty  of 
the  Governor  to  enforce  the  same  and  he  is 
hereby  authorized  to  appoint  such  deputies, 
constables  and  detectives  as  may  be  neces- 
sary, the  salaries  and  expenses  of  such  offi- 
cers to  be  paid  out  of  the  profits  of  the  dis- 
pensaries in  counties  wherein  they  may  be 
established  and  out  of  the  ordinary  county 
funds  in  counties  wherein  they  have  not  been 
established."  We  do  not  find  in  this  statute 
any  requirement  that  the  deputies,  constables, 
and  detectives  authorized  to  be  appointed  by 
the  Governor  shall  take  the  oath  of  office  and 
l^v&  bond,  as  required  in  section  1047,  su- 
pra. We  do  not  find  in  the  Constitution  any 
requirement  that  constables  shall  give  bond. 
Const,  art  3,  S  26,  does  provide  that  all 
officers  before  entering  ux>on  the  duties  of 
their  respective  offices  shall  take  the  oath 
prescribed  in  the  Constitution,  and,  if  this 
provision  should  be  construed  as  relating  to 
constables,  deputies,  and  detectives  specially 
appointed  by  the  Governor  to  enforce  the  dis- 
pensary law,  there  was  no  attempt  to  show 
that  such  oath  was  not  taken  by  Fishbume 
before  some  officer  before  appointment  by  the 
Governor.  The  fact  that  ordinary  constables 
have  many  duties  to  perform  under  various 
laws,  and  that  the  duties  of  dispensary  con- 
stables are  limited  to  enforcement  of  the  dis- 
pensary law  alone,  affords  a  reason  why  the 
Legislature  should  fail  to  require  dispensary 
constables  to  take  the  different  oaths  referred 
to  in  sections  582  and  1047.  There  is  no  rea- 
son for  requiring  dispensary  constables  to 
take  the  oath  to  enforce  the  laws  against 
gaming  and  keeping  gaming  tables  and  to 
enforce  the  penalties  prescribed  against  duel- 
ing required  of  constables  elected  or  ap- 
pointed under  section  1046. 

Section  684  merely  prescribes  the  form  of 
the  bond  which  shall  be  given  by  officers  who 
are  required  by  law  to  give  bond,  but  dis- 
pensary constables  under  the  Carey-Cothran 
act  are  not  by  that  act  required  to  give  bond. 
Under  the  former  dispensary  law  (section 
661)  state  constables  were  required  to  give 
bond  to  the  state  in  the  sum  of  $500  with 
sureties  to  be  approved  by  the  Attorney  Gen- 
eral, and,  even  if  It  should  be  held  that  this 
legislation  is  not  inconsistent  with  the  act  of 
1007  and  is  not  repealed  thereby,  still  there 
was  no  error  in  the  rulings  to  which  excep- 
tions are  taken,  as  the  question  presented  to 
the  court  was  whether  Fishbume  should  have 
complied  with  section  1047  as  prerequisite  to 
his  qualification  to  act  as  constable  in  en- 
forcing the  dispensary  law.  But  if  it  be  true 
that  a  dispensary  constable  appointed  by  the 
Governor  under  the  act  of  1007  should  take 
the  prescribed  oaths  of  office  and  file  a  bond 
for  the  faithful  performance  of  his  duty,  and 
that  Fishbume  did  not  take  such  oaths  and 
file  uvLxAi  bond,  still,  if  he  was  acting  as  con- 
stable In  good  faith  under  the  commission  of 


the  Governor  and  the  seal  of  the  state,  as 
appears  in  this  case,  he  was  at  least  cou< 
stable  de  facto.  State  v.  Hill,  2  Speers,  150; 
McBee  v.  Hoke,  2  Speers,  138,  Kottman  ▼ 
Ayer,  8  Strob.  92;  State  v.  Hopkins,  15  S.  C. 
156.  Tlnsley  v.  Kirby,  17  S.  C.  1,  cited  for 
appellant,  is  not  to  the  contrary,  as  it  recog- 
nizes the  general  rule  as  to  de  facto  officers 
and  merely  holds  that  there  cannot  be  a  de 
facto  officer  where  there  could  be  no  de  jure 
officer.  ''To  constitute  an  officer  de  facto, 
he  must  have  a  presumptive  or  apparent 
right  to  exercise  the  office,  resulting  from  ei- 
ther full  and  peaceable  possession  of  the  pow- 
ers of  such  office,  or  reasonable  color  of  title, 
with  actual  use  of  the  office."  Ex  parte  Nor- 
ris,  8  S.  C.  473;  Note  to  Hildreth  v.  Mclntire, 
19  Am.  Dec.  63.  labile  policy  requires  that 
the  authority  of  one  in  fact  holding  a  public 
office  under  color  of  legal  title  shall  not  be 
questioned  collaterally.  One  who  resists  a 
de  facto  officer  and  slays  him  while  in  the 
discharge  of  his  apparent  duty  has  only  such 
defense  as  would  exist  were  the  person  slain 
an  officer  de  Jure.  1  Bishop  Grim.  Law,  { 
465;  29  Cyc.  1395;  State  v.  Dierberger,  96 
Mo.  666,  10  S.  W.  168,  9  Am.  St  Rep.  380. 

It  is  contended  under  the  tenth  exception 
that  the  presiding  Judge  refused  to  allow  the 
prisoner  to  testify  as  to  when  the  homicide 
occurred.  As  the  defendant  had  already  tes- 
tified that  the  homicide  was  committed  on 
the  evening  of  July  6,  1009,  and  there  was  no 
issue  on  this  point,  he  was  not  prejudiced. 
The  court  was  not  advised  that  there  was 
any  purpose  in  repeating  testimony  on  this 
point,  except  possibly  to  show  that  a  special 
session  of  the  court  had  been  called  to  try 
the  case  soon  after  the  homicide,  a  wholly  ir- 
relevant matter. 

There  was  no  error,  as  alleged  in  the 
twelfth  exception,  in  allowing  T.  J.  Blanch- 
ard,  witness  for  the  state,  to  contradict  de- 
fendant's witness,  John  Brown,  as  to  a  state- 
ment made  by  Brown  to  Murray  concerning 
the  homicide.  Proper  foundation  had  been 
laid  by  advertising  the  witness  Brown  as  to 
the  time,  place,  and  person  to  whom  the 
statement  was  alleged  to  have  been  made. 
While  Blanchard  was  not  the  person  to  whom 
the  statement  was  made,  he  was  present  and 
heard  it;  hence  his  testimony  was  supported 
by  the  foundation  laid  for  the  introduction  of 
that  statement 

The  thirteenth  and  fourteenth  exceptions 
assign  error  in  refusing  to  instruct  the  Jury 
that,  if  the  alcohol  was  intended  for  unlaw- 
ful use,  the  deceased  had  no  right  to  seize  it 
or  the  horse  and  wagon,  or  to  arrest  defend- 
ant until  the  shipment  arrived  at  the  home 
of  the  defendant  if  it  was  in  unbroken  pack- 
age, said  alcohol  being  an  article  of  inters 
state  shipment  The  alcohol  having  been 
completely  delivered  to  the  consignee  and 
owner  at  the  point  of  its  destination  as  an 
interstate  shipment  before  the  attempt  to 
seize  it  it  was  no  longer  protected  as  an 


S.C.) 


KING  ▼.  ATLANTIC  COAST  LINE  R,  CO. 


769 


article  of  interstate  commerce,  If  it  was  held 
for  unlawful  use.  State  v.  Moody,  70  S.  C. 
56,  49  S.  K.  8;  Jaro  ▼.  Holstein,  73  S.  G.  112, 
52  S.  B.  870;  State  v.  Pope,  79  S.  C.  90,  60 
S.  E.  234.  State  t.  Holleyman,  55  S.  0.  207, 
31  S.  E.  362,  83  S.  B.  366,  45  L.  R.  A.  667, 
does  not  support  appellant's  contention  as  the 
liquor  was  being  transported  for  lawful  use. 

The  remaining  exceptions  were  not  argued 
by  counsel  for  appellant,  and  are  either  in^ 
material  or  controlled  by  the  rulings  an- 
nounced. 

The  Judgment  of  the  circuit  court  ia  af- 
firmed. 


(86  3.  c.  610) 

KING  ▼.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.    Aug.  4, 

1910.) 

1.  Casbisbs  (i  20*)  —  Claim— Pewaltt—Pbk- 

SEQUIBITES. 

under  the  statute  proyiding  that  claims 
against  carriers  shall  be  **filed*'  with  the  agent 
at  the  point  of  destination,  a  ''verbal"  complaint 
to  such  agent  about  the  loss  of  goods  is  msuf- 
fident,  in  order  to  obtain  the  statutory  penalty 
for  the  carrier's  failure  to  adjust  the  claim  with- 
in the  statutory  period  after  it  was  filed. 

[Ed.  Note.— For  other  cases,  see  Carders,  Dec. 
Dig.  i  20.*] 

2.  Oarbiebs  (9  201*)  —  Claim— Penaltt—Pbe- 

bequisites. 

Under  the  statute  reauiring  claims  against 
cRtrieis  to  be  filed  with  tne  agent  at  the  point 
of  destination,  such  filing  is  a  condition  preced- 
ent to  reooyery  of  the  statutory  penalty  for 
the  carrier's  failure  to  adjust  such  claims  with- 
in the  statutory  period  after  their  filing,  un- 
less there  is  waiver  of  strict  compliance  with 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  20.*] 

3.  Recobdb   (I   7*)— Filing   Claims— Requi- 
sites—"Filed." 

A  paper  is  "filed**  when  it  is  delivered  to 
the  proper  officer,  and  by  him  received  to  be  kept 
on  nie. 

[Ed.  Note. — For  other  cases,  see  Records, 
Cent.  Dig.  §  6 ;   Dec  Dig.  I  7.* 

For  other- definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2764-2770.] 

4.  Cabbiebs  (S  20*)  —  "Filing  a  Claim*'  — 
What  CowsTiTUTBfl. 

Such  terms  as  **filing  a  claim"  necessarily 
imply  the  placing  of  some  written  or  printed 
paper  showmg  the  nature  and  amount  of  the 
claim  and  the  person  to  whom  due  with  the 
proper  custodian. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec 
Dig.  S  20.*] 

B.  Cabbiebs  (§  20*)— Claim- Filing— "Waiv- 
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In  an  action  for  eoods  lost  by  a  carrier, 
and  the  statutory  penalty  for  failure  to  adjust 
the  claim  within  the  tii  "  allowed  after  a  claim 
is  filed  with  the  agent  at  the  destination  of  the 
goods,  it  appeared  that  plaintiff  had  had  a  con- 
versation with  the  carrier's  local  agent  at  the 
destination  of  the  goods,  who  told  him  to  send 
his  claim  to  the  general  freight  agent,  which  he 
did.  In  the  correspondence  with  such  agent 
there  was  no  mention  of  the  statutory  penalty ; 
and  at  that  time  defendant  was  not  hobble  for 
it.  Defendant  had  no  right  to  compel  plaintiff 
to  file  his  claim  with  the  local  agent    Held,  that 


the  direction  by  such  agent  to  send  the  claim 
to  the  general  agent  was  not  a  waiver  of  the 
statutory  requirement  that  the  claim  must  be 
"filed"  with  the  agent  at  the  destination  of  the 
goods  before  the  penalty  sued  for  can  be  recov- 
ered, because  waiver  is  the  voluntary  relinquish- 
ment of  some  existing  right. 

[E3d.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7375-7381 ;  vol.  8,  pp.  7831,  7832.] 

a  Cabbiebs  (|  20*)— Claim— Penalty—When 
Imposed. 

The  statutory  penalty  required  of  a  carrier 
for  its  failure  to  adjust  a  claim  within  the  stat- 
utory period  after  it  was  filed,  being  a  creature 
of  the  statute,  can  be  imposed  only  when  all 
statutory  conditions  exist,  and  not  otherwise. 

fEd.  Note.— £\>r  other  cases,  see  Carriers,  Dec 
Dig.  S  2a»] 

Gary,  A.  J.,  dissenting  In  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Thos.  S.  Sease,  Judge. 

Action  by  A.  L.  King  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintlfP,  and  defendant  appeals.  Re- 
versed as  to  the  penalty. 

W.  F.  Dargan  and  P.  A.  Willcox,  for  appel- 
lant   S.  O.  King,  for  respondent 

JONBS,  G.  J.  The  circuit  court  affirmed 
the  Judgment  of  the  magistrate  in  favor  of 
the  plaintiff  against  defendant  for  $7.75,  the 
value  of  freight  lost  in  transportation,  and 
for  $50,  the  statutory  penalty  for  failure  to 
adjust  the  claim  within  the  time  required. 

The  appeal  relates  to  the  Judgment  for  the 
penalty,  and  the  question  involved  is  wheth- 
er there  was  evidence  of  compliance  with  the 
requirement  of  the  statute  as  to  the  filing 
of  the  claim  with  the  agent  at  the  point  of 
destination,  or  of  a  waiver  of  such  compli- 
ance so  as  to  authorize  the  penalty.  The  cir- 
cuit court  held  that  there  was  a  waiver  of 
strict  compliance  with  the  statute,  and  fur- 
ther held  that  the  evidence  shows  that  it 
might  t>e  doubtful  whether  the  defendant 
had  an  agent  at  the  point  of  destination. 
The  shipment  was  over  defendant's  line  from 
Darlington,  S.  C,  to  Auburn,  S.  C.  The  plain- 
tiff testified  that  P.  It  Mcintosh  was  the 
representative  of  defendant  at  Auburn,  S. 
C,  and  P.  R.  Mcintosh  testified  that  he  was 
defendant's  agent  at  that  point  There  was 
no  testimony  to  the  contrary;  hence  there 
is  no  room  to  doubt  that  Mcintosh  was  the 
agent  at  the  point  of  destination. 

It  is  also  manifest  that  plaintiff  did  not 
file  his  claim  with  the  agent  at  the  point  of 
destination.  The  plaintiff  testified:  **I  filed 
my  claim  with  the  general  agent  at  Wilming- 
ton. ♦  •  •  I  first  made  complaint  to  Mr. 
P.  R.  Mcintosh,  the  A.  C.  L.  representative  at 
Anderson.  I  did  not  file  any  claim  with  Mr. 
Mcintosh,  only  verbally.  lie  advised  me  to 
send  the  claim  to  the  general  claim  agent" 
Mcintosh,  the  agent,  testified  that  plaintiff 
and  he  talked  about  the  shortage,  but  that 
no  claim  was  filed  with  him.    A  mere  verbal 
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compluint  made  to  the  agent  at  the  point  of 
destination  is  not  a  compliance  with  the  stat- 
ute»  which  requires  that  the  claim  for  loss  or 
damages  shall  be  adjusted  or  paid  within  a 
specified  time  "after  the  fiUng  of  such  claim 
with  the  agent  of  the  carrier  at  the  point  of 
destination  of  such  shipment."  It  is  further 
provided  that  no  such  claim  "shall  be  filed  un- 
til after  the  arrival  of  the  shipment,"  etc.  It 
Is  further  provided  that  the  carrier  shall  be 
liable  for  interest  "from  the  date  of  the  filino 
of  the  claim."  The  words  "filed,"  "filing," 
which  we  have  italicized,  show  the  legislative 
intent  was  to  require  more  than  a  verbal 
claim.  The  word  "file"  is  derived  from  toe 
Latin  word  "filum,"  a  toread,  and,  according 
to  ancient  practice,  papers  were  filed  when 
placed  upon  a  cord  or  wire  by  toe  proper 
custodian  for  safe-keeping  and  convenient 
reference.  In  modem  practice  a  paper  is 
filed  "when  it  is  delivered  to  the  proper  of- 
ficer and  by  him  received  to  be  kept  on  file." 
Townsend  v.  Sparks,  50  S.  O.  384,  27  S.  B.  801. 
Such  terms  as  "filing  a  claim"  necessarily  im- 
ply toe  placing  of  some  written  or  printed 
paper  or  papers  sliowlng  the  nature  and 
amount  of  the  claim  and  toe  person  to  whom 
due  with  the  proper  custodian.  The  statute 
positively  designates,  the  place  of  the  filing  to 
be  the  point  of  destination  and  the  person  to 
receive  the  paper  to  be  the  agent  at  that 
place.  Such  filing  is  a  condition  precedent 
to  recovery  of  toe  penalty  unless  there  Is  a 
waiver  of  strict  compliance  with  the  statute. 
Brown  v.  Southern  Ry.,  71  S.  C.  274,  51  S.  B. 
151 ;  Ha-wes  v.  Railroad,  73  S.  C.  274,  53  S.  E. 
285;  Walker  v.  So.  R.  R.  Co.,  76  &  C.  308, 
56  S.  E.  952;  Goldstein  v.  So.  R.  R.  Co.,  80 
S.  C.  523,  61  S.  E.  1007. 

The  final  question  Is  whether  there  was 
evidence  tending  to  show  such  a  waiver  of 
statutory  requirement  as  to  warrant  imposi- 
tion of  the  penalty.  The  evidence  on  this 
point  was  the  testimony  of  plaintiff  that  toe 
agent  at  the  point  of  destination  directed  him 
to  send  his  claim  to  the  general  freight  agent 
and  a  letter  from  the  general  freight  agent 
as  follows:  "Atlantic  Coast  Line  Railroad 
Co.,  Freight  Claim  Department,  Wilmington, 
N.  C.  Feb.  9,  1907.— Dear  Sir:  We  beg  to  ac- 
knowledge receipt  of  papers  in  your  claim. 
If  you  do  not  hear  further  from  us  in  a  rea- 
sonable time  will  appreciate  your  stirring  us 
up  and  continuing  to  do  at  reasonable  in- 
tervals until  settlement  is  effected.  In  all 
cases  refer  to  our  number.  Your  number 
Oats  7.78.  Our  number  K—  175728.  A.  (X 
Kenly,  Freight  Claim  Agent."  Waiver  is  toe 
voluntary  relinquishment  of  some  existing 
right  The  plaintiff  at  toe  time  of  the  cor- 
respondence had  no  right  to  toe  penalty,  nor 
was  defaidant  toen  liable  for  the  penalty, 
nor  was  any  reference  made  to  toe  penalty 
in  the  correspondence;  hence  there  is  notoing 
to  show  the  matter  of  toe  penalty  was  in 
toe  consideration  of  the  parties.     The  com- 


munication related  solely  to  the  dalm  filed 
for  toe  first  time  wlto  toe  general  agent  at 
Wilmington.  Furthermore,  so  far  as  it  ap- 
pears, toe  defendant  had  no  right  to  compel 
plaintiff  to  file  his  claim  wlto  toe  agent  at 
the  point  of  destination  and  toerefore  toe  fil- 
ing and  consideration  of  toe  claim  at  toe 
Wilmington  office  was  no  evidence  of  waiver 
of  any  statutory  requirement  as  a  basis  for 
a  penalty.  The  penalty  is  toe  creature  of  toe 
statute,  and  comes  into  existence  when  all 
statutory  conditions  exist,  and  not  otoer- 
wise. 

We  do  not  regard  toe  case  of  Goldstein 
▼.  Soutoem  Ry.,  supra,  as  holding  toat  toere 
may  be  a  waiver  of  this  requirement,  as  it 
expressly  determined  toat  toere  had  be^i 
compliance  with  the  statute  by  filing  wlto 
the  agent  at  the  point  of  destination,  toe  bill 
of  lading,  invoice  of  the  goods,  and  a  list  of 
the  shortage  as  a  dalm,  as  these  papers 
showed  toe  nature  and  amount  of  toe  claim 
and  the  name  of  the  claimant  within  toe 
rule  stated  in  Hawee  v.  Southern  Ry.,  supra. 

The  judgment  of  toe  circuit  court  is  re- 
versed as  to  the  penalty. 

GARY,  A.  J.  I  dissent  as  far  as  the  Judg- 
ment of  the  circuit  court  as  to  toe  penalty 
is  reversed. 


(86  S.  C.  614) 

LEHMAN  et  al.  v.  ATLANTIO  COAST  UNE 

R.  CO. 

(Supreme   Court  of   South  Carolina.     Aug.   ^ 

1910.) 

1.  Appeai.  AI7D  Erbob  (§  1068*)— ExoEPnoNs 

ElLIMINATED  BY  VeBDICT. 

Exceptions  to  refusal  to  charge  that  toere 
was  no  evidence  to  support  a  finding  of  punitive 
damages  are  eliminated  by  the  verdict  not  in- 
cluding any  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4229,  4230;  Dec.  Dig.  i 
1008.*] 

2.  Cabbibbs  (§  381*)— Giving  Tioket   Ovkb 
Wbono  Route— Ejection— Dahaqkb  —  E3vi- 

DENCE. 

Where  passengers,  a  woman  and  young 
child,  called  for  tickets  to  a  place  over  one 
route,  were  given  tickets  there  over  a  second 
route,  boarded  a  train  over  the  first  route,  and 
were  put  off  at  the  next  station,  evidence  of 
the  conditions  at  such  station— a  cold  winter 
day,  an  unheated  waiting  room,  a  twistezoos 
crowd,  and  the  next  train  to  destination  over 
the  route  called  for  by  the  ticket  not  bein^  due 
for  seven  or  eight  hours— and  of  the  injuries 
from  a  carriage  ride  back  to  the  initial  station, 
is  admissible  as  tending  to  show  the  neoessity 
of  such  ride  and  damages  therefrom. 

[Bid.  Note.^-For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  1473-1482 ;   Dec.  Dig.  i  381.*] 

8.  TRIAL   (J   29*)— Remabks  or  Cotjbt. 

The  mere  repetition  by  the  Jod^^e  for  the 
benefit  of  defendant's  counsel  of  plamtiflTs  an- 
swer to  a  question  as  to  where  be  first  saw 
something  is  not  objectionable  as  an  expression 
of  opinion. 

[Ed.  Note.— For  other  cases,  see  TriaL  Oe&t. 
Dig.  fi§  80-84,  508 ;   Dec.  Dig.  t  29.*] 
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4.  TMAL  (f!  2^)--nEMARKS  OF  OOUET  IN  RTTL- 
INO  ON   liiVIDENCE. 

For  tbe  court  in  acceptingr  or  rejecting  evi- 
dence to  merely  state  its  reason  therefor  with- 
out any  indication  of  opinion  as  to  the  merits 
of  the  case  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  M  80-84,  508;    Dec  Dig.  |  29.*] 

fh  Carbibbs  (S  381*)  -^  Giving  Passengsb 
Weonq  Ticket— Action— F/V I dencb. 

There  being  evidence  that  defendant's  tick- 
et agent  had  made  a  mistake  in  selling  plain- 
HCfs  tickets  for  a  train  over  a  different  route 
than  asked  for,  evidence'  that  he  was  in  a  po- 
sition where  he  could  see  they  were  boarding 
the  train  for  which  they  had  asked  tickets, 
and  not  that  for  which  the  tickets  called,  is 
competent  in  an  action  for  damages ;  they  hay- 
ing been  ejected  and  obliged  to  return. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |S  1473-1482 ;   Dec.  Dig.  |  381.*1 

6.  Appeal  and  Ebbob  (8  1050*) -Habuless 
ElBBOBr— Admission  of  Evidencb;. 

Even  if  evidence  tliat  defendant's  ticket 
agent  who  sold  plaintifib  tickets  for  a  train 
over  a  route  other  than  that  asked  for  was  in 
a  position  to  see  they  were  boarding  the  train 
for  which  they  had  asked  tickets,  and  not  that 
for  which  the  tickets  called,  was  inccHnpetent  in 
an  action  for  damages,  plaintiffs  having  been 
ejected  from  the  train  and  obliged  to  return^  it 
could  hardly  have  had  any  weight  with  the 
jary;  the  uncontradicted  evidence  being  that 
tbe  agent  was  hard  pressed  and  absorbed  in 
his  work  of  selling  tickets. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §S  4153-4160.  4166;  Dec. 
Dig.  §  1050.*1 

7.  Evidence  (|  166*)— Ibbklevant  E}yi dencb 
—Rebuttal. 

It  not  appearing  that  the  testimony  was 
relevant  or  competent,  it  was  not  error  to  re- 
fuse to  allow  defendant's  ticket  agent,  in  an  ac- 
tion for  damages  for  selling  a  ticket  over  a 
route  other  than  that  contracted  for,  to  contra- 
dict plaintiffs*  testimony  that  the  name  of  a 
certain  railroad  company  was  on  the  ticket. 

[Bki.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  445-458 ;    Dec.  Dig.  |  155.*] 

&  Cabbiebs  (§  384*)— Contbact  fob  Cabbiaqe 

—BBEACH— EVIDENCE. 

That  one  asks  a  ticket  agent  for  a  certain 
ticket,  and  the  agent  responds  by  stating  and  ac- 
cepting the  price,  is  evidence  of  an  undertaking 
by  the  agent  to  furnish  such  ticket,  and  of  a 
contract  by  the  carrier  to  transport  the  pas- 
senger to  his  destination  by  the  route  specified ; 
00  that,  defendant  carrier  having  had  on  sale 
tickets  for  S.  by  way  of  C,  evidence  that  its 
agent  in  response  to  a  request  for  such  a  ticket, 
handed  him  instead  thereof  a  ticket  for  S.  by 
way  of  H.,  and  that  plaintiff,  having  boarded 
the  train  by  way  of  C,  was  ejected  at  the  next 
station,  and  obliged  to  return,  warrants  submis- 
sion of  the  issues  of  defendant  having  contracted 
with  plaintiff  for  a  ticket  by  way  of  C.,  and  hav- 
ing breached  the  contract  to  plaintiffs  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  384.*] 

d.  Cabbisbs  (S  384*)— BXnECTXON  of  Passbnqeb 
—Damages— Necessitt  of  Gabbiaos  Tbif^ 
Instbuctions. 

Plaintiff  at  S.  asked  defendant*s  asent  for 
a  ticket  to  A.  by  way  of  O.,  was  kiandedf  one  by 
way  of  H.,  and,  having  boaided  a  train  for  A. 
by  way  of  C,  was  ejected  at  W.,  and  there  be- 
ing no  train  returning  to  S.  for  seven  or  eight 
hODis,  and  it  being  a  ooid  day,  and  the  waiting 
room  at  W.  being  unheated,  and  there  being  a 
boisterous  crowd  about  it,  returned  to  S.  by 
carriage.     Held  that,  as  taking  from  the  jury 


the  question  whether  the  drctim^tances  rnadc^ 
the  trip  from  W.  to  S.  necessary,  it  was  proper 
to  refuse  the  bracketed  part  of  the  requested  in- 
struction: "It  is  the  duty  of  a  passenger  who 
has  been  inadvertently  informed  by  a  ticket 
agent  that  a  certain  train  would  take  her  to  her 
destination,  if  you  believe  that  the  agent  did 
give  such  misdirection,  to  nse  all  reasonable 
means  known  to  her  or  suggested  to  minimize 
her  damages,  [and  if  she,  by  waiting  at  the  Sta- 
tion a  few  hours,  could  have  returned  to  8.  and 
proceeded  to  her  destination  on  another  train,  ' 
after  returning  to  S.,  she  should  have  waited 
and  taken  that  train  and  not  have  exposed  her^ 
self.    The  law  requires  that]." 

[Ed.   Note.— 'For   other   cases,   see   Carriers, 
Dec.  Dig.  t  884.*] 

10.  Cabbiebs  (f  883*)— EAnscnoN  of  Pabsbn- 
OBB  -  Davagbs  —  Nbcessitt  of  Cabbiaqb 
Tbip^Evidbnce. 

Evidence  that  when  passengers,  a  woman 
and  young  child,  were  ejected  at  W.  from  a 
train  for.  S.  by  way  of  C,  having  asked  defend- 
ant's agent  for  a  ticket  for  S.  by  way  of  CL,  and 
been  furnished  with  one  for  S.  by  way  of  H., 
the  next  train  for  S.  by  way  of  H.  would  not 
arrive  for  seven  or  eight  hours,  that  it  was  a 
cold  winter  day,  that  the  waiting  room  was  un- 
heated, and  that  they  were  without  money  to 
procure  accommodations,  is  suflScient  to  go  to 
the  jury  on  the  question  of  a  carriage  trip  back 
to  the  initial  statiqn  taken  by  them,  naving 
been  a  necessity  forced  on  them  by  defendant's 
breach  of  duty,  and  so  prevents  it  bein^  said  as 
matter  of  law  that  their  duty  to  minimize  the 
damage  required  them  to  remain  at  W.,  and  oA>- 
tain  accommodations  there  till  arrival  of  such 
next  train. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  a  1497-1500 ;   Dec.  Dig.  |  883.*] 

11.  Cabbiebs  ({  384*)— Giving  Ticket  Qveb 
Wbong  Route— Diligbncb  of  Pasbsngeb— 
instbuction. 

The  bracketed  words  in  the  requested  in- 
struction, given  in  a  case  in  which  plaintiff,  hav- 
ing asked  defendant's  agent  for  a  ticket  tor  S. 
by  way  of  U.,  was  given  one  used  for  trains  for 
S.  by  way  of  H^  and,  having  taken  the  train  for 
S.  by  way  of  C.,  was  ejected  at  the  next  sta- 
tion, that  "it  is  the  dnty  of  a  passenger  before 
boarding  a  train  to  use  all  due  diligence  to  as- 
certain if  it  is  the  right  train,  [the  train  on 
which  his  ticket  entitles  liim  to  transportation], 
and,  if  the  passenger  fails  to  use  the  means  of 
information  at  his  command,  he  cannot  com- 
plain of  the  resulting  *  *  •  damage,  even  if, 
on  his  refusal  to  pay  the  additional  fare  to  the 
next  station,  or  regular  stopping  place,  he  is 
ejected  from  the  train"— imply  that  due  dili- 
gence in  ascertaining  the  right  train  requires 
the  passenger  to  exaimne  his  ticket  in  every  case 
to  see  if  It  expresses  his  contract  of  carriage, 
and  are  therefore  properly  rejected. 

[Ed.    Note. — For   other   cases,   see    Carriers, 
Dec.  Dig.  i  884.*] 

12.  EhriDENCE    (S    407*)  —  CONTBACT    o»    Oab- 

BiAGK— Tickets— Pabol  Evidence. 

An  ordinary  unsigned  railroad  tidcet  is  not 
the  sole  evidence  of  the  contract  of  carriage. 
It  is  a  token  or  receipt  given  to  show  the  pa»- 
senger  has  paid  his  fare  from  the  place  of  de- 
parture mentioned  therein  to  the  destination 
mentioned  therein;  so  that  parol  evidence  is 
admissible  to  prove  the  terms  of  the  contract  en- 
tered into,  or  the  representation  made  by  Uie 
agent  when  the  ticket  was  purchased. 

[Ed.   Note.— For  other  cases,   see   Evidence^ 
Cent  Dig.  §§  1826-1828 ;  Dec  Dig.  i  407.*] 

13.  Cabbiebs  (§  383*)— Passbngxbs— Duxr  to 
B2XAMINE  Tickets. 

A  passenger  is  not  in  all  cases  obliged  to 
see  that  his  ticket  expresses  the  carrier's  con- 
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tract  for  the  i^idance  of  the  conductor,  so  that 
having  asked  for  a  ticket  for  S.  by  way  of  C, 
and  been  given  one  used  on  another  route  for 
S.,  and  boarded  a  train  for  S.  by  wa^  of  C,  it 
is  a  question  of  fact  whether  due  diligence  in 
the  effort  to  get  on  the  right  train  required  him 
to  examine  his  ticket,  though  if  he  had  exam- 
ined it,  and  it  had  shown  on  its  face,  and  he  had 
discovered  therefrom,  that  it  was  by  a  route  dif- 
fer^t  from  that  asked  for,  good  faith  would 
have  required  him  to  report  the  mistake  to  the 
ticket  agent,  and  have  the  mistake  corrected. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1492-1496 ;   Dec  Dig.  §  383.*] 

14.  CABBiEBe  (§  370*)  — Giving  Passenqeb 
Wrong  TicKBrr— Notice. 

Plaintiff,  who  asked  defendant's  agent  at 
U.  for  a  ticket  to  &  by  way  of  C,  and  was 
given  a  ticket  without  a  coupon,  such  as  was 
used  over  the  route  to  S.  by  way  of  H.,  was  not 
charged  with  notice  that  the  route  by  waj  of 
H.  must  be  taken,  because  defendant  neither 
owned  nor  operated  a  road  from  U.  to  S.,  by 
way  of  C,  and  did  own  and  operate  one  bv  way 
of  H.,  and  the  ticket  had  no  coupon  attached  to 
it  from  CL  to  S.  on  some  other  road;  there  be- 
ing no  proof  that  defendant  always  indicated 
the  route  over  roads  in  this  way,  and  that  plain- 
tiff knew  or  ought  to  have  known  it 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §  1459 ;   Dec.  Dig.  t  370.*] 

15.  Cabbiers  (S  356*)  — Giving  Passenger 
Wrong  Ticket— Knowledge  Imputed  to 
conductob. 

Knowledge  by  the  ticket  agent  of  the  right 
of  a  passenger  under  a  ticket,  the  passenger 
having  asked  for  a  ticket  by  one  route  and  been 
given  one  by  another  route,  and  got  on  the  train 
by  the  route  for  which  he  asked  a  ticket,  is  to 
be  imputed  to  the  conductor  of  the  train. 

[E3d.  Note. — ^Por  other  cases,  see  Carriers, 
Cent  Dig.  §§  1409-1432 ;   Dec.  Dig.  §  356.*] 

16.  Appeal  and  £:bbob  ({  1068*)— Harmless 
Ebbob— Instbuctions. 

The  giving  of  an  instruction  for  plaintiff  af- 
fecting only  the  question  of  exemplary  damages 
is  harmless,  the  verdict  having  oeen  for  only 
actual  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4225-4230;  Dec.  Dig.  § 
1068.*] 

17.  Appeal  and  E^bob  (§  1068*)— Harmless 
Ebbob— Instbuctions. 

Where  there  was  no  evidence  that  one  of 
the  plaintiffs  suffered  physical  injury,  it  is  to  be 
assumed  the  jury  included  in  their  verdict  noth- 
ing on  account  of  phj'sical  injury  to  himj  so 
that  inadvertent  expressions  in  the  instructions 
that  the  jury  might  find  a  verdict  for  suffering 
of  either  or  both  of  plaintiffs  were  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4225-4230;  Dec.  Dig.  9 
1068.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;   Thos.  S.  Sease,  Judge. 

Action  by  Malinda  L.  Levan  and  another 
against  the  Atlantic  Coast  Ldne  Railroad 
Company.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Affirmed. 

P.  A.  Willcoz  and  Mark  Reynolds,  for  ap- 
pellant    L.  D.  Jennings,  for  respondents. 

WOODS,  J.  The  plaintiff  Barton  Levan 
bought  of  the  agent  of  defendant  a  ticket 
and  a  half  ticket  for  his  wife,  Malinda  Ia 
Levan,  and  her  child  from  Sumter,  S.  C,  to 
Savannah,  6a.,  and  return.    There  was  evi- 


dence from  Barton  Levan  and  other  witness- 
es that  he  asked  for  a  ticket  by  way  of 
Oolumbla,  and  that,  supposing  tickets  had 
been  given  him  by  that  route,  he  put  his 
wife  and  child  on  the  train  for  Columbia; 
that  between  Sumter  and  Wedgefield,  the 
next  station,  the  conductor  of  the  train  told 
Malinda  L.  Levan  that  she  had  tickets  for 
herself  and  child  from  Sumter  to  Savannah 
by  way  of  Charleston;  that  the  only  expla- 
nation made  by  the  passenger  was  that  she 
thought  she  had  the  right  tickets  for  that 
train,  no  claim  being  made  by  her  to  the 
conductor  that  the  ticket  agent  had  not  given 
her  the  tickets  asked  for;  that  the  plaintiff 
was  charged  no  fare  to  Wedgefleld,  but  was 
put  off  there,  and  directed  to  take  the  next 
train  going  to  Charleston  and  thence  to 
Savannah.  The  evidence  of  the  plaintiff  in- 
dicated that  she  was  treated  with  courtesy 
by  the  conductor,  but  the  plaintiff  testified 
that  it  was  a  cold  Christmas  day,  that  there 
was  no  fire  in  the  waiting  room  at  Wedge- 
field;  that  there  was  a  crowd  of  boisterous 
persons  about  the  station;  that  the  train 
from  Columbia  to  Charleston  was  not  due 
in  seven  or  eight  hours;  that,  under  these 
conditions,  she  undertook  to  return  to  Sumter 
in  a  carriage  sent  by  her  husband  in  re- 
sponse to  her  request  by  telephone;  that 
on  the  Journey  she  was  exposed  to  a  very 
severe  storm  which  resulted  in  much  di»- 
comfort  and  sickness.  The  action  is  for  the 
alleged  negligent  and  willful  breach  of  duty 
by  the  defendant  in  refusing  to  carry  the 
plaintiff  to  Savannah  by  way  of  Columbia 
under  a  contract  to  do  so,  and  for  the  suffer- 
ing and  sickness  alleged  to  have  resulted 
from  Its  refusal.  On  this  allegation  the  ver- 
dict of  the  jury  was  for  "three  hundred 
dollars  actual  damages." 

The  22  exceptions  with  utmost  detail 
charge  as  erroneous  almost  every  step  taken 
by  the  court  in  the  conduct  of  the  triaL 
The  exceptions  as  to  the  refusal  of  the  cir- 
cuit judge  to  charge  that  there  was  no  evi- 
dence to  support  a  finding  of  punitive  dam- 
ages and  as  to  other  alleged  errors  on  the 
subject  of  punitive  damages  are  put  en- 
tirely out  of  the  case  by  the  fact  that  the 
verdict  did  not  include  any  punitive  damages. 

Evidence  as  to  the  conditions  which  the 
plaintiff  found  at  Wedgefield,  and  the  in- 
juries resulting  from  the  carriage  ride  from 
Wedgefield  to  Sumter,  was  clearly  admissible 
as  tending  to  show  that  the  journey  was 
necessary,  and  that  the  plaintiff  suffered  in- 
jury therefrom.  Carter  v.  Southern  By.,  75 
S.  C.  355,  55  S.  E.  771 ;  Entzmlnger  v.  Sea- 
board A.  L.  Ry.  Co.,  79  S.  O.  151,  60  S.  B. 
441;  Campbell  v.  Railway,  83  S.  O.  448,  65 
S.  E.  628,  23  L.  Ri  A.  (N.  S.)  1056. 

The  exception  to  the  remark  of  the  oourt 
in  the  course  of  the  trial  as  to  the  time  when 
the  plaintiff  Barton  Levan  said  he  observed 
on  the  tickets  the  words,  "North  Western 
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Railroad  Company  of  South  Carolina,"  was 
taken  under  an  obvious  mistake.  The  re- 
mark contained  no  suggestion  of  the  expres- 
sion of  opinion,  but  was  a  mere  repetition  of 
an  answer  of  the  witness  for  the  benefit  of 
defendant's  counsel.  The  objections  to  other 
remarks  of  the  judge  in  passing  on  the  ad- 
mlssiblllty  of  evidence  have  as  little  founda- 
tion. The  court  merely  gave  the  reasons  for 
the  acceptance  or  rejection  of  evidence,  with- 
out any  indication  of  opinion  as  to  the  merits 
of  the  case.  The  case  therefore  falls  under 
the  principle  applied  in  Willis  v.  Telephone 
Co.,  73  S.  C.  379,  53  S.  B.  639,  and  not  under 
that  applied  in  Latimer  ▼.  Electric  Co.,  81 
S.  C.  374,  62   S.   B.  438. 

In  view  of  the  evidence  that  the  ticket 
agent  had  made  a  mistake  in  the  sale  of  the 
tickets,  no  argument  seems  necessary  to  show 
the  comi)etency  of  evidence  that  the  agent 
was  in  a  position  where  he  could  see  that 
the  plaintiffs  were  boarding  the  wrong  train. 
But,  even  if  incompetent,  this  testimony  could 
hardly  have  had  any  weight  with  the  Jury, 
because  of  the  uncontradicted  evidence  that 
the  agent  was  hard  pressed  and  absorbed 
in  the  work  of  selling  tickets. 

The  contention  that  the  court  erred  in  not 
allowing  the  ticket  agent  to  testify  in  con- 
tradiction of  Barton  Levan  that  the  words 
"North  Western  Railroad  Company"  were  not 
on  the  tickets  sold  cannot  be  sustained,  be- 
cause it  does  not  appear  that  the  testimony 
was  relevant  or  material.  There  was  direct 
evidence  that  defendant's  agent  handed  the 
plaintiffs  tickets  to  Savannah  by  way  of 
Charleston  In  response  to  a  request  for  tick- 
ets to  Savannah  by  way  of  Columbia.  There 
was  no  dispute  that  the  defendant  had  on 
sale  such  tickets  as  the  plaintiffs  asked  for. 
When  one  asks  a  ticket  agent  for  a  certain 
ticket,  and  the  agent  responds  by  stating 
and  accepting  the  price,  that  is  evidence  of 
an  undertaking  on  the  part  of  the  agent  to 
furnish  the  ticket  asked  for,  and  of  a  con- 
tract on  the  part  of  the  company  to  transport 
the  passenger  to  his  destination  by  the  route 
specified.  Therefore  the  court  did  not  err 
in  submitting  to  the  jury  the  Issue  whether 
the  defendant  had  contracted  with  the  plain- 
tiffs for  tickets  by  way  of  Columbia,  and 
whether  the  defendant  had  breached  that 
contract  to  the  injury  of  the  plaintiffs. 

The  court,  in  accordance  with  the  rule  laid 
down  in  Carter  v.  Ry.,  75  S.  C.  355,  55  S. 
E.  771,  gave  to  the  jury  as  part  of  his 
charge  the  following  request,  except  the  por- 
tion italicized :  ''It  Is  the  duty  of  a  pas- 
senger who  has  been  inadvertently  informed 
l)y  a  ticket  agent  that  a  certain  train  would 
take  her  to  her  destination,  if  you  believe 
that  the  agent  did  give  such  misdirection,  to 
use  all  reasonable  means  known  to  her  or 
suggested  to  minimize  her  damages,  and  if 
she,  Jyy  waiting  at  the  station  a  fev>  Tiours, 
eould  ha/ve  returned  to  Sumter  and  proceeded 
to  her  destination  on  another  train,  after 


returning  to  Sumter,  sTie  should  have  waited 
and  taken  that  train  and  not  have  ewposed 
herself.  The  law  requires  that:*  The  court 
could  not  have  accepted  the  latter  part  of 
the  request  without  taking  from  the  Jury 
the  question  whether  the  circumstances  were 
such  as  to  make  the  trip  from  Wedgefield  to 
Sumter  necessary.  Berley  v.  Railway,  83 
S.  C.  411,  65  S.  E.  456 ;  Campbell  y.  Railway, 
83  S.  C.  448,  66  S.  E.  628,  23  L.  R.  A.  (N.  S.) 
1056. 

The  evidence  of  necessity  for  the  trip  in 
the  carriage  from  Wedgefield  to  Sumter  was 
weak,  and  brings  the  case  close  to  that  line 
where  the  court  must  reject  the  verdict  of 
the  jury  as  being  without  any  evidence  to 
support  it.  Yet  a  review  of  the  testimony  is 
not  convincing  that  there  was  no  evidence 
that  the  carriage  trip  was  a  necessity  forced 
on  the  passenger  by  the  defendant's  breach 
of  duty.  The  wait  at  Wedgefield  would  have 
been  for  almost  the  entire  day.  The  pas- 
senger testified  that  she  was  without  money 
to  procure  accommodations.  There  was  no 
fire  in  the  waiting  room,  and  the  record 
indicates  that  the  passenger's  inexperience 
in  travel  and  her  comparative  helplessness 
in  any  emergency  must  have  been  obvious 
to  the  ofllcers  of  the  defendant.  Under  these 
peculiar  conditions,  It  would  not  be  safe  for 
the  court  to  say  that  the  duty  of  the  passen- 
ger to  minimize  the  damage  required  her 
to  remain  at  Wedgefield  and  obtain  accom- 
modations there  until  the  arrival  of  a  train 
to  Savannah  by  way  of  Charleston.  The 
question  whether  the  suffering  and  sickness 
caused  by  exposure  to  an  unexpected  storm 
was  a  result  too  remote  to  be  embraced  In 
damages  for  which  the  defendant  was  re- 
sponsible is  not  before  us.  Evidence  on  the 
subject  was  Introduced  without  objection,  and 
the  court  was  not  requested  to  charge  the 
jury  that  In  considering  the  effects  of  the 
journey  in  the  cold  they  should  eliminate  the 
storm  as  a  factor. 

The  court  also  properly  refused  to  charge 
the  words  italicized  in  the  following  request: 
"It  is  the  duty  of  a  passenger  before  board- 
ing a  train  to  use  all  due  diligence  to  ascer- 
tain If  It  is  the  right  train,  the  train  on 
which  his  ticket  entitles  him  to  transporta- 
tion, and,  if  the  passenger  fails  to  use  the 
means  of  Information  at  his  command,  he 
cannot  complain  of  the  resulting  inconven- 
ience or  damage,  even  if  on  his  refusal  to  pay 
the  additional  fare  to  the  next  station,  or 
regular  stopping  place,  he  is  ejected  from 
the  train."  The  rejected  words  implied  that 
due  diligence  in  ascertaining  the  right  train 
requires  the  passenger  to  examine  his  ticket 
In  every  case  to  see  if  It  expresses  his  con- 
tract of  carriage.  The  ordinary  unsigned 
railroad  ticket  is  not  Itself  the  sole  evidence 
of  the  contract  of  carriage.  Such  a  ticket  Is 
a  token  or  receipt  given  to  show  that  the 
passenger  has  paid  his  fare  from  the  place 
of  departure  mentioned  therein  to  the  plac^ 
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of  destination  mentioned  therein.  Henoe 
parol  evidence  Is  admissible  to  prove  the 
terms  of  the  contract  entered  Into,  or  the 
representation  made  by  the  agent  at  the  time 
the  ticket  waa  purchased.  4  Elliott  on  Rail- 
roads. §  1693 ;  Richardson  v.  A.  C.  L.  Ry.,  71 
S.  C.  444,  51  S.  B.  261.  Whether  the  ticket 
given  in  token  of  the  undertaking  of  the  rail- 
road company  properly  Indicates  to  the  of- 
ficers of  the  company  that  which  they  must 
do  in  execution  of  the  contract  is  mainly  the 
concern  of  the  railroad  company.  The  pas- 
senger Is  not  in  all  cases  rigidly  charged 
with  the  obligation  to  see  that  the  railroad 
company  has  properly  expressed  its  under- 
taking for  the  guidance  of  the  conductor  and 
the  other  officials  who  are  to  act  for  the 
carrier  under  the  ticket.  It  Is  therefore  a 
question  of  fact  as  to  whether  due  diligence 
in  the  effort  to  get  on  the  right  train  re- 
quires the  passenger  to  examine  his  ticket 
Circumstances  might  arise  where  it  would 
be  his  duty  to  do  so.  Whether  the  clrcmn- 
stances  require  such  examination  as  due 
care  on  the  part  of  the  passenger  is  ordi- 
narily a  question  for  the  Jur5'.  We  think  it 
safer  for  the  court  to  avoid  laying  down 
hard  and  fast  rules  as  to  what  particular 
acts  constitute  negligence  or  due  diligence. 
The  evidence  here  does  not  warrant  the 
court  in  holding  that  no  other  Inference 
could  be  drawn  than  that  It  would  have  been 
negligence  on  the  part  of  the  passenger  not 
to  examine  his  ticket.  In  this  case,  however, 
the  purchaser  of  the  ticket  Indicated  plainly 
by  his  testimony  that  he  did  examine  his 
ticket  If  the  ticket  had  shown  on  Its  face 
that  It  was  by  a  route  different  from  that 
asked  for  by  the  purchaser  and  he  had  dis- 
covered the  mistake  when  he  examined  It, 
then  good  faith  obviously  reqnlred  of  him 
the  duty  to  report  the  mistake  to  the  ticket 
agent  and  have  it  corrected.  The  difficulty 
of  the  defendant  is  that  there  was  no  evi- 
dence that  a  thorough  reading  of  the  ticket 
could  have  made  any  mistake  therein  evident 
to  a  passenger.  The  tickets  were  taken  up 
by  the  conductor  and  in  possession  of  the 
defendant  and  were  not  produced.  Coupons 
were  introduced  which  the  agent  testified 
were  in  the  same  form  as  those  sold  to  Lev- 
an.  These  coupons  expressed  that  they  were 
good  for  one  first-class  passage  from  Sumter 
to  Savannah,  but  the  route  was  left  blank. 
The  defendant's  contention  Is  that  the  pur- 
chaser of  the  ticket  and  the  passenger  were 
chargeable  with  notice  that  the  Charleston 
route  must  be  taken,  because  the  defendant 
neither  owned  nor  operated  a  railroad  from 
Sumten  to  Savannah  by  way  of  Columbia, 
but  did  Own  and  operate  a  railroad  from 
Sumter  to  Savannah,  by  way  of  Charleston, 
and  the  tickets  did  not  have  attached  to 
them  conpons  from  Columbia  to  Savannah 
on  some  other  railroad.  Had  the^e  been 
proof  that  the  defendant  always  Indicated 
tlid  route  over  roads  In  this  way  and  that 


the  plaintiffs  knew  or  ought  to  have  known 
that  fact,  observation  by  the  passenger  or 
purchaser  of  the  lack  of  such  coupons  would 
afford  strong  reason  to  Infer  negligence  In 
undertaking  to  use  the  ticket  on  a  route  re- 
quiring travel  on  other  roads,  but  there  was 
no  such  proof. 

The  last  exception  to  be  considered  is  as  fol- 
lows: "Because  his  Honor  conmiltted  error 
of  law  in  charging  plaintiff's  sixth  request 
to  charge,  which  was  as  follows:  'I  further 
charge  you  that  in  proper  cases  the  con- 
ductor must  heed  the  statement  and  expla- 
nation of  the  passenger  as  to  his  rights, 
and  that  when  he  has  requested  and  paid 
for  a  ticket  to  a  certain  place  and  he  boards 
a  train  without  fault,  believing  that  he  has 
obtained  that  which  he  nought,  he  is  entitled 
to  ride  thereon,  even  though  the  agent  has 
not  furnished  him  with  the  proper  evidence 
of  his  right  to  ride.'  There  was  no  state- 
ment or  explanation  of  the  plaintiff  Malfnda 
li.  Levan,  or  any  one  else,  made  to  Capt. 
Webb,  the  conductor,  as  to  her  rights,  or 
what  ticket  she  or  her  husband  sought  to 
buy,  or  that  the  ticket  agent  contracted  to 
furnish  her  with  any  other  kind  of  ticket,  or 
tickets,  than  the  one  she  presented."  It  Is  a 
task  of  great  difficulty  to  define  the  duties 
which  devolve  on  the  conductor  and  on  the 
passenger  when  the  passenger  takes  a  train 
not  called  for  by  his  ticket  and  the  conductor 
has  no  Information  except  the  statement  of 
the  passenger  that  he  is  In  that  situation  by 
reason  of  the  mistake  of  a  ticket  agent  The 
difficulty  is  still  greater  when  the  effort  is 
made  to  Impute  willfulness  to  the  conductor 
as  the  agent  of  the  carrier  because  of  incor- 
rect information  Imparted  by  the  ticket  agent 
or  a  mistake  made  by  him.  The  cases  in 
other  jurisdictions  on  this  subject  are  in 
hopeless  conflict  In  view  of  the  obvious  em- 
barrassment of  both  parties  when  such  a 
situation  arises,  both  passenger  and  con- 
ductor should  meet  it  in  a  spirit  of  mutual 
accommodation.  Oppression  by  the  unrea- 
sonable assertion  of  authority  on  the  part  of 
the  conductor  and  conduct  by  the  passenger 
indicating  a  purpose  to  speculate  on  honest 
mistakes  of  the  agents  of  the  carrier  should 
be  rebuked  by  the  courts  with  equal  empha- 
sis. In  this  case  there  is  no  evidence  of  such 
misconduct  by  either  party.  The  rule  that 
knowledge  by  the  ticket  agent  of  the  rights 
of  passengers  must  be  Imputed  to  tlie  con- 
ductor is  laid  down  in  this  state  in  Richard- 
son V.  Railway,  71  S.  C.  444,  51  S.  B.  261, 
The  only  division  of  the  court  in  that  case 
was  on  the  issue  of  punitive  damages,  and 
that  issue  was  taken  out  of  this  case  by  the 
verdict  of  the  Jury.  The  exceptions  on  this 
point  therefore  cannot  be  sustained. 

As  there  was  no  evidence  whatever  that 
Barton  Levan  suffered  any  physical  injury, 
it  Is  not  to  be  assumed  that  the  jury  included 
anything  in  their  verdict  on  that  account 
Therefore    inadvertent    expressions    of    tht 
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court  that  the  Jury  might  find  a  verdict  for 
the  suffering  of  either  or  both  of  the  plain- 
tiffs cannot  affect  this  appeal. 

It  is  the  Judgment  of  this  court  that  the 
Judgmttit  of  the  circuit  court  be  affirmed. 

(8  Qa.  Ai>p.  1) 

CENTRAL  OF  GEORGIA  RT.  CO.  ▼.  BUT- 
LER ICARBLE  &  GRANITE  CO. 

(No.  2,050.) 

(Court  of  Appeals  of  Georgia.     July  5,  1910.) 

(8yllahu9  by  the  Court.) 

1.  Damaobb  (S  60*)— Loas  of  Goods— Inter- 
est. 

The  judgment  must  be  amended  by  striking 
therefrom  the  sum  returned  as  interest  "Where 
a  suit  is  brought  for  damages  arising  from  the 
destruction  of  property,  and  there  is  a  basis  of 
calculation  as  to  the  value,  interest  is  not  re- 
coverable eo  nomine.  But  the  jury  may  consid- 
er the  length  of  time  damages  have  been  with- 
held, the  character  of  the  tort,  the  conduct  of 
the  defendant,  and  all  the  drcumstances  of  the 
transaction,  and  may  In  their  discretion  increase 
the  amount  of  damages  by  adding  to  the  value 
of  the  property  destroyed  a  sum  eqoal  to  the 
interest  on  such  value;  the  entire  sum  found 
being  returned  as  damages,  and  not  exceeding 
the  amount  sued  for.'* 

[Ed.    Note.— For   other  cases,   see    Damages, 
Cent.  Dig.  »  137-140 ;  Dec.  Dig.  t  60.*] 

2.  Cabkiebs  (J  42*)— Cabbiaoe  of  Goods— 
Custom  as  to  Receiving  Shipments  — 
Waives.    • 

A  custom  imposing  conditions  as  to  the 
hours  within  which  shipments  will  be  received 
or  forwarded  by  a  carrier  becomes  immaterial  if 
the  conditions  are  waived  and  the  shipment  is  in 
fact  accepted  by  the  carrier  for  the  purpose  of 
transportation  and  delivery  to  the  consignee. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Dec.  Dig.  {  42.*] 

S.  Carriers  (J  163*)— Limitatioh  ab  to  Vai»- 
tJB— Validity. 

While  a  common  carrier  may  make  a  con- 
tract of  affreightment  embracing  an  actual  and 
bona  fide  agreement  as  to  the  value  of  the  prop- 
erty accepted  for  transportation,  a  mere  general 
limitation  as  to  value,  expressed  in  a  bill  of  lad- 
ing, which  is  clearly  nothing  more  than  an  ar- 
bitrary preadjustment  of  the  measure  of  damage 
in  case  of  loss,  will  not,  in  any  case,  exempt  a 
carrier  from  liability  for  the  true  value  of  a 
shipment  lost  or  destroyed  by  the  negligence  of 
the  carrier. 

[Ed.    Note.— For    other    cases,    see    Carriers. 
Cent.  Dig.  |  687 ;  Dec.  Dig.  §  loS*] 

4.  Cabbiebs  (§§  158, 166*)— Cabbiaqe  or  Goods 
—Valuation— Question  fob  Jubt. 

EiVen  where  there  is  an  attempt  to  limit  lia- 
bility in  return  for  a  lower  rate  of  freight,  the 
anestion  as  to  whether  there  was  an  actual  bona 
ndc  valuation  of  a  shipment  accepted  by  the 
carrier  for  transportation,  or  a  mere  effort  arbi- 
trarily to  limit  liability,  is  one  of  fact  and  for 
the  jury.  In  the  present  case  the  jury  were 
authorized  to  find  that  the  valuation  fixed  in 
the  bill  of  lading  was  not  intended  or  understood 
to  represent  the  mutual  conclusion  of  the  par- 
ties that  the  valuation  mentioned  had  any  ref- 
erence to  the  real  6r  actual  value  of  the  ship- 
ment. Where  there  is  an  arbitrary  fixing  of  val- 
ue before  an  inspection  of  the  goods,  and  with- 
out any  regard  to  their  real  worth,  the  assumed 
valuation  may  be  treated  as  a  mere  attempt  in 
advance  to  limit  liability. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  $$  649.  708;  Dec.  Dig.  §§  158,  166.*] 


5.  Cabbiebs  (§S  129,  156*)  -^  Cabbiaoe  of 
Goods  —  Shipment  ''Reubased"  —  Lobs  of 
Goods— Right  to  Recoveb— EIffbot  of  Il- 
legal Rate. 

(a)  The  term  "released,**  as  a  legal  i^rase, 
and  when  used  in  reference  to  a  shipment,  means 
no  more  than  that  a  carrier  Is  relieved  from 
losses  not  occasioned  by  his  negligence. 

(b)  The  fact  that  a  rate  given  to  a  shipper 
may  be  in  violation  of  the  rates  fixed  by  the 
Interstate  Commerce  Commission  does  not  af- 
fect the  liability  of  the  carrier  to  respond,  or  the 
right  of  a  plaintiff  to  recover  for  the  loss  or  de- 
struction of  property  intrusted  by  him  to  a  car- 
rier for  shipment,  though  both  the  carrier  and 
the  shipper  might  be  subject  to  criminal  prose- 
cution, and  although  the  carrier  might  recover, 
in  an  action  brought  for  that  purpose,  the  diar- 
ges  fixed  by  the  commission. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  |S  608-703 ;   Dec.  Dig.  »  129,  156.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6061 ;  vol.  8,  p.  7783.] 

6.  Appeal  and  Bbbob  (|  10iO*>— HABMLsas 
Ebbob. 

So  far  as  the  ultimate  effect  upon  the  re- 
sult of  the  trial  Is  concerned,  an  objectionable 
feature  in  the  pleadings  can  be  as  effectually  re- 
moved by  the  charge  of  the  court  as  by  sustain- 
ing a  demurrer  thereto,  and  therefore,  though 
the  judgment  upon  the  demurrer  be  erroneous^ 
the  error  in  such  a  case  becomes  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Ctent  Dig.  t  4105;   Dec  Dig.  |  1040.*] 

7.  Instbuctionb  Cobbeot. 

There  is  no  merit  in  any  of  the  exceptions 
to  the  charge  of  the  court  The  pertinent  con- 
tentions of  both  x>arties  were  clearly  and  fairiy 
presented,  and  the  jury  properly  Instructed  in 
the  law  applicable  to  every  phase  of  the  case. 

8.  Appeal  and  Bbbob  (§  1051*)--Tbial  (§  86*) 
•-Objections -^Habmlbsb  E)bbob  —  Aoina- 
bion  of  ETvidenge. 

The  assignments  of  error  upon  the  admis- 
sion of  testimony  do  not  require  the  granting 
of  a  new  trial. 

(a)  The  admission  of  testimony  which  was 
merely  the  conclusion  of  a  witness  could  not  in 
this  instance  have  harmed  the  defendant,  be- 
cause there  was  ample  legal  evidence  to  sustain 
the  inference  of  the  witness. 

(b)  If  objection  is  made  to  certain  testimony 
as  a  whole,  and  a  portion  of  it  is  legal  and  com- 
petent the  court  is  not  required  to  sustain  the 
objection. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4161:  Dec  Dig.  §  1051;* 
Trial,  Cent  Dig.  §  223-225 ;  Dec  Dig.  f  85.*] 

(Additionai  ByUabue  hy  Editorial  Staff.) 

0.  Evidence  (§  48*)  —  Judicial  Notice  — 
Classification  and  Rates  of  Railboad 
Commission. 

The  court  takes  judicial  cognizance  of  the 
classification  and  rates  of  the  railroad  commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  70;   Dec  Dig.  §  48.*] 

Error  from  City  Court  of  Americus;  C.  R. 
Crisp,  Judge. 

Action  by  the  Bntler  Marble  &  Granite 
Company  against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed,  with  di- 
rections. 

The  Bntler  Marble  &  Granite  Company 
brought  a  suit  against  the  Central  of  Geor- 
gia Railway  Company  to  recover  the  actual 
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value  of  certain  shipments  of  monument  mar- 
ble consigned  to  four  different  customers. 
The  petition  alleged  that  the  goods  were  de- 
livered to  the  railway  company  and  accepted 
for  transportation,  but  were  never  delivered 
to  the  petitioners  or  to  the  consignees,  and 
that  the  defendant  claimed  that  the  property 
was  destroyed  by  fire  while  in  the  defend- 
ants possession.  The  plaintiffs  charged  that 
the  loss  was  due  entirely  to  the  carelessness 
and  negligence  of  the  defendant's  employes, 
and  that  by  the  use  of  reasonable  diligence 
on  the  part  of  the  defendant  the  damage 
could  have  been  avoided.  They  sued  for 
$441.78  principal,  taterest  at  7  per  cent,  and 
the  penalty  of  «50  prescribed  by  law  for  fail- 
ure to  adjust  the  claim  within  the  time  al- 
lowed by  law.  The  defendant  demurred  to 
paragraphs  3,  5»  and  6  of  the  petition,  con- 
tending that  the  act  of  1906  (Acts  1906,  p. 
102)  is  unconstitutional,  that  the  city  court 
of  Amerlcus  has  no  jurisdiction  of  the  recov- 
ery of  the  penalty,  and  that  the  plaintiff  can- 
not recover  at  all  as  to  any  shipment  destin- 
ed to  points  without  the  state  of  Georgia. 
The  defendant  in  its  answer  denied  that  it 
was  guilty  of  any  negligence,  and  alleged 
that  the  fire  originated  off  the  premises  of 
the  defendant,  and,  without  any  negligence 
on  its  part,  was  communicated  to  the  car. 
The  defendant  further  pleaded  that  the  plain- 
tiff fixed  the  value  of  the  marble  which  was 
destroyed  at  20  cents  per  cubic  foot,  and 
thereby  obtained  a  rate  of  freight  much  low- 
er than  the  plaintiff  would  have  otherwise 
obtained,  and  that  the  defendant  agreed  to 
accept  this  valuation  and  issued  its  bill  of 
lading  at  that  valuation,  at  the  plaintiff's  in- 
stance, and  therefore  that,  if  the  plaintiff 
was  entitled  to  recover  anything,  it  could 
only  recover  the  amount  so  fixed,  to  wit,  $13, 
which  the  defendant  averred  it  had  tendered 
and  continued  to  tender  to  the  plaintiff.  By 
way  of  replication  to  the  answer  of  the  de- 
fendant, the  plaintiff,  in  an  amendment  to 
the  petition,  alleged:  That  neither  the  plain- 
tiff nor  its  agents  misrepresented  the  true 
value  of  the  articles  shipped,  and  that  the 
agent  and  employ6s  of  the  railroad  company 
knew  that  20  cents  per  cubic  foot  was  not  a 
reasonable  valuation  upon  the  property  ship- 
ped; that  the  railroad  company  was  not  a 
victim  of  misrepresentation;  that  in  fact  the 
amount  specified  in  the  bill  of  lading  was 
purely  fictitious,  and  only  represented  an  at- 
tempt on  the  part  of  the  carrier  to  limit  its 
liability  to  an  arbitrary  amount;  that  the 
loss  was  due  to  the  negligence  of  the  defend- 
ant, and  that  therefore  the  stipulation  was 
not  binding  on  the  plaintiff;  that  the  valua- 
tion stated  was  fixed  without  any  reference 
to  the  real  value  of  the  goods,  as  was  fully 
understood  <both  by  the  carrier  and  the  ship- 
per. The  amendment  further  set  out  that 
the  defendant,  instead  of  promptly  shipping 
the  goods  to  their  destination,  pulled  the  car 
which  contained  them  "on  the  side  track 
which  runs  along  the   Amerlcus   Compress 


Company";  that  the  compress  was  full  of 
jute  <bagging  and  lint  cotton,  which  are  very 
combustible  materials;  that  these  conditions 
were  fully  known  to  the  employes  of  the  de- 
fendant company;  that  a  portion.  If  not  all, 
of  the  compress  was  on  the  right  of  way  of 
the  defendant,  and  the  combustibles  mention- 
ed were  in  close  proximity  to  the  main  inside 
traclcs  of  the  defendant,  where  engines  were 
passing  and  repassing,  and  said  combustibles 
were  subject  to  be  ignited  at  any  time;  that, 
notwithstanding  these  conditions,  the  defend- 
ant allowed  the  car  containing  the  plalntifTs 
goods  to  be  pulled  in  on  this  side  track,  on 
which  the  compress  company  loaded  and  un- 
loaded its  cotton,  and  to  remain  there  over 
Sunday  (there  being  no  freight  trains  run  on 
Sunday),  where  it  was  destroyed  by  fire.  The 
trial  judge  overruled  the  demurrer  aa  to  so 
much  of  the  petition  as  referred  to  the  re- 
covery of  a  statutory  penalty,  and,  also,  over 
the  defendant's  objections,  allowed  the  amend- 
ment to  which  we  have  referred.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  $441.78,  and  $19  interest  The  defend- 
ant excepts  to  the  refusal  of  a  new  trial. 

B.  A.  Hawkins,  for  plaintiff  in  error.  W. 
P.  Wallis,  for  defendant  in  error. 

RUSSELL,  J.  (after  stating  the  facts  aa 
above).  1.  We  find  no  error  in  the  Judgment 
refusing  a  new  J:rial,  though  the  judgment 
must  be  amended.  Under  the  rulings  in  West- 
ern &  Atlantic  R.  Co.  v.  Brown,  102  Ga.  13» 
29  S.  E.  130,  and  in  Central  R.  Co.  v.  Hall, 
124  Ga.  322,  52  S.  E.  679,  4  L.  R.  A.  (N.  S.) 
898,  110  Am.  St  Rep.  170,  interest  is  not  re- 
coverable eo  nomine.  While  the  jury  may 
consider  the  length  of  time  the  damages  have 
been  withheld,  and  all  other  circumstances 
connected  witii  the  transaction,  and  may,  in 
their  discretion,  increase  the  amount  of  dam- 
ages by  adding  to  the  value  of  the  property 
destroyed  a  sum  equal  to  the  interest  on 
such  value,  the  entire  sum  found  must  be  re- 
turned as  damages,  and  not  exceed  the  amount 
sued  for.  The  judge  might  have  sent  the 
jury  back  to  consider  whether  they  desired 
to  include  as  damages  the  amount  mention- 
ed by  them  as  interest  in  their  findings,  if 
the  sum  total  would  not  have  exceeded  the 
amount  for  which  the  plaintiff  sued.  But  the 
mere  fact  that  the  jury  found  interest  eo 
nomine  is  not  sufilclent  ground  for  reversing 
the  judgment  The  forfeiture  of  the  interest 
which  the  jury  thought  the  plaintiff  was  en- 
titled to  recover  is  a  sufilclent  penalty,  and 
we  therefore  direct  that  the  judgment  be 
amended  by  striking  therefrom  the  $19  re- 
turned as  interest 

2.  It  is  not  disputed  in  the  evidence  that 
the  four  several  shipments  of  monumental 
marble  delivered  by  the  plaintiff  to  the  de- 
fendant was  destroyed  by  fire  while  in  the 
custody  of  the  defendant  Whether  the  plain- 
tiff complied  with  the  custom  which  requires 
shippers,  if  they  desire  a  car  to  be  forwarded 
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«ii  a  certain  day,  to  deliver  the  shipment  to 
the  defendant  before  9  o'clock,  and  whether 
the  defendant  was  unable  to  forward  the 
shipment,  i  <Han8e  it  tiad  no  •freight  train  on 
Saturday  after  the  time  it  received  the  ship- 
ment, and  no  freight  trains  except  for  live 
stock  and  perishables  on  Sunday,  is  wholly 
immaterial  in  this  case,  because,  as  a  matter 
of  fact,  the  railroad  company  accepted  the 
shipment  and  gave  its  bill  of  lading  for  it, 
and  it  was  in  proper  condition  to  be  trans- 
ported. It  might  have  declined  to  accept  the 
shipment  in  violation  of  custom  at  the  par- 
ticular time;  but  there  is  no  dispute  that 
the  employ^  of  the  defendant  carried  the 
car  containing  the  marble  from  the  Seaboard 
Air  Line  Railway's  transfer  track  to  its  own 
side  track  near  the  Americus  compress.  It 
waived  custom  and  accepted  the  shipment  for 
transportation.  The  real  issue  in  the  case, 
therefore,  turns  upon  the  question  whether 
the  defendant  carrier  is  entitled  to  have  its 
liability  diminished  to  the  amount  of  its  con- 
tinuing tender,  and  in  accordance  with  the 
valuation  of  the  shipment  mentioned  in  the 
bill  of  lading.  If  so,  the  plaintiff  was  only 
entitled  to  recover  $13  instead  of  the  amount 
of  the  verdict  actually  rendered. 

3.  It  is  insifipted  by  the  learned  counsel  for 
the  plaintiffs  in  error  that  the  bills  of  lading 
were  pr^Mired  by  an  agent  of  the  marble 
company,  and  that  by  reason  of  the  low 
valuation  given  tlie  shipment,  and  the  fact 
that  it  was  billed  '^released,"  the  shipper 
obtained  a  lower  rate  than  he  would  other- 
wise have  been  entitled  to;  also,  that  the 
rate  specified  was  one  prescribed  in  the 
classification  and  rates  of  freight  fixed  by 
the  railroad  commisoion;  also,  that,  because 
it  being  a  violation  of  law  and  in  contra- 
vention of  the  ''Hepburn  act"  (Act  Gong. 
June  29,  1906,  c.  3591,  U  Stat  584  [U.  S. 
Comp.  St.  Supp.  1909,  p.  1149]),  regulating 
interstate  commerce,  for  a  carrier  to  charge 
or  a  shipper  to  obtain  a  higher  or  lower 
rate  than  that  fixed,  and  the  shipments  in 
question  having  been  made  by  classification 
fixed  by  law,  the  plaintUTs  right  to  recover 
was  limited  to  the  classification  selected  by 
them.  The  controlling  question  is  whether 
there  was  a  bona  fide  valuation,  or  whether 
the  assumed  value  was  arbitrarily  reached. 
We  consider  this  as  the  only  question  to  be 
viewed,  because  the  evidence  fails  to  show 
that  the  contents  of  the  car  were  unknown 
to  the  carrier ;  for  the  agent  of  the  company 
testifies  that  he  knew  the  shipments  going 
south  from  the  marble  company  were  monu- 
mental stuff.  Each  bill  of  lading  specified  the 
shipment  as  being  marble,  either  boxed  or 
crated.  The  value  was  fixed  at  20  cents  per 
cubic  foot,  and  the  number  of  cubic  feet 
in  each  shipment  was  specified.  In  Central 
Ry.  Co.  V.  Hall,  supra,  it  was  held  that  a 
railway  company  in  Its  capacity  as  a  com- 
mon carrier,  may,  as  a  basis  for  fixing  its 
charges  and  limiting  the  amount  of  its  cor- 
responding liability,  lawfully  make  a  con- 


tract of  affreightment  with  the  shipper,  em- 
bracing an  actual  and  bona  fide  agreement 
as  to  the  value  of  the  property  to  be  trans- 
ported, and  in  such  a  case  the  shipper  will 
be  bound  by  an  agreed  valuation,  when  loss, 
damage,  or  destruction  occurs.  "But  a  more 
general  limitation  as  to  value,  expressed  in 
a  bill  of  lading  and  amounting  to  no  more 
than  an  arbitrary  preadjustmoit  of  the 
measure  of  damage,  will  not,  though  the 
shipper  assent  in  writing  to  the  terms  of 
the  document,  s^rve  to  exempt  a  negligent 
carrier  from  liability  for  the  true  value." 
It  is  a  proposition  undisputed  in  this  state, 
so  far  as  we  are  aware^  that  a  carrier  can- 
not, even  by  special  contract,  exempt  him- 
self from  liability  for  the  loss  of  goods  In- 
trusted to  him,  where  a  loss  arises  from  his 
negligence  or  that  of  his  servanta 

4.  And  even  where  there  is  an  attempt  to 
limit  liability  in  return  for  a  lower  rate  of 
freight,  and  there  is  an  issue  of  fact  as  to 
whether  there  was  an  actual  bona  fide 
valuation  or  a  mere  arbitrary  effort  to  limit 
liability,  the  question  is  one  for  the  Jury. 
The  case  at  bar  is  quite  similar  as  to  its 
facts  to  that  of  Louisville  &  Nashville.  R. 
Co.  V.  Venable,  132  Ga.  501,  64  S.  B.  466» 
in  which  some  of  the  bills  of  lading,  as  in 
the  present  case,  expressed  a  value  of  20 
cents  per  cubic  foot,  and  others  erroneously 
40  cents  per  cubic  foot  In  ddivering  the 
opinion  of  the  court,  Justice  Atkinson  said: 
"Bspeclally  did  the  court  not  err  in  not 
holding  that  the  plaintiffs  were  limited  in 
recovery  of  damages  to  the  value  of  the 
stone  as  set  out  in  the  bills  of  lading  re- 
ceived by  the  plaintifte  from  the  defend- 
ants." 

5.  Under  the  ruling  in  Georgia  Southern 
&  Fla.  Ry.  Co.  v.  Johnson,  121  Ga.  231,  48 
S.  Ba  807,  where  goods  are  shipped  "releas- 
ed," the  burden  is  upon  the  carrier  to  show 
that  the  loss  was  within  the  exemption,  and 
not  occasioned  by  his  own  negligence.  The 
term  "released,"  as  a  legal  phrase,  is  con- 
strued to  mean  no  more  than  that  the  car- 
rier is  relieved  from  losses  not  occasioned  by 
his  negligence.  In  the  case  just  cited,  the 
Judgment  was  reversed  because  it  appeared 
that  there  was  a  bona  fide  valuation,  and 
that  the  contents  of  the  shipment  (or  at  least 
the  value  of  the  contents)  were  entirely  un- 
known to  the  carrier,  as  well  as  that  the 
valuation  was  fixed  solely,  by  the  shipper; 
but  in  passing  upon  the  question  It  was  held 
that  where  the  carrier  arbitrarily  fixes  the 
value  of  a  consignment  or  where,  by  the 
terms  of  the  bill' of  lading,  there  is  an  arbi- 
trary fixing  of  value  before  the  goods  are  In- 
spected, without  any  regard  to  their  real 
worth,  the  assumed  valuation  in  either  event 
must  bb  treated  as  a  mere  attempt  in  ad- 
vance to  limit  liability.  Applying  these  rules 
to  the  present  case,  we  find  that  while  it  Is 
true  that  the  agent  of  the  shipper  Inserted 
in  the  bills  of  lading  the  words,  "Rel  val. 
at  20.  cents  cu.  ft,''  this  valuation  iMte  no 
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relation  whateyefr  to  the  true  value  of  the 
shipment,  and  that  the  jury  were  authorized 
to  find  not  only  this  to  be  true,  but  that  the 
agents  of  the  defendant  company,  from  hav- 
ing made  very  numerouB  ahipments  of  the 
same  kind  for  the  plaintiff  prior  to  that  time, 
were  fully  aware  of  the  disparity  between 
the  valuation  mentioned  in  the  bill  of  lading 
and  the  true  worth  of  the  shipment  It  was 
not  a  case  of  a  segregated  instance  in  which 
the  plaintiff  for  the  first  time  tendered  to  the 
defendant  a  shipment  of  marble  «t  a  valua- 
tion of  20  cents  per  cubic  foot  The  evi- 
dence was  ample  to  authorize  the  jury  to 
find  that  the  value  of  the  consignment  was 
merely  arbitrarily  fixed;  in  other  words, 
that  there  was  no  bona  fide  effort  either 
on  the  part  of  the  shipper  or  of  the  carrier, 
to  value  the  shipment  This  court  takes  ju- 
dicial cognizance  of  the  classification  and 
rates  of  the  railroad  commission  (Central  Ryi 
Co.  V.  Cook,  4  Ga.  App.  701,  02  S,  B.  464); 
but  the  question  in  this  case  is  not  affected 
by  the  fact  that  there  is  a  rate  prescribed 
by  the  commissl<Hi  for  monuments  and  grave- 
stones with  a  valuation  limited  to  20  cents 
per  cubic  foot  This  rule  might  apply  to  an' 
honest  agpreement  as  to  the  valuation  of 
marble  (if  there  be  any  worth  only  20  cents 
per  cubic  foot);  but  in  this  case  there  is  no 
evidence  whatever  that  the  parties  conferred 
about  the  value  of  this  marble  or  consid- 
ered it  at  all.  The  jury  were  obliged  to  find 
that  the  valuation  was  arbitrary.  Under 
the  ruling  in  6.  S.  &  F.  Ry.  Co.  v.  Johnson, 
supra,  and  the  unbroken  line  of  decisions 
holding  that  the  value  of  the  shipment  can- 
not be  arbitrarily  fixed  as  a  mere  prear- 
rangement  against  liability,  it  must  be  held 
that  the  rate  announced  in  the  classification 
of  the  railroad  commission  has  no  applica- 
tion to  such  a  state  of  facts  as  those  pre- 
sented in  this  case.  It  appears  here  that  the 
freii^ht  on  marble  from  Marietta  to  Americus 
is  26  cents  per  cubic  foot  and  presumably 
it  li^  much  more  on  marble  from  Vermont 
It  is  possible  that  the .  classification  of  the 
railroad  commission  might  apply  as  a  true 
measure  of  value  to  shipments  from  some 
points  where  the  initial  freight  rate  is  less 
than  20  cents  per  cubic  foot;  but  it  certain- 
ly could  not  have  be^i  intended  to  apply, 
and  cannot  apply  as  a  fair  valuation,  to  a 
shipment  where  even  the  cost  of  transporta- 
tion is  greater  than  the  agreed  valuation. 

(b)  Nor  is  the  result  affected  by  the  fact 
that  the  rate  given  to  the  shipper  by  the 
carrier  may  have  been  in  violation  of  the 
rates  fixed  by  the  Interstate  Ck)mmerce  Com- 
mission and  required  to  be  published.  As 
pointed  out  in  Creety's  Case,  6  Gki.  App.  427, 
68  S.  B.  528,  this  might  subject  both  parties 
to  criminal  prosecution,  and  would  allow 
the  carrier  to  sue  for  and  to  recover  the 
charges  fixed  by  the  Interstate  (Commerce 
Commission  in  an  action  brought  for  that 
purpose.  The  amount  of  freight  charged  for 
the  canlage  of  a  shipment,   buwever,.  bas 


nothing  to  do  with  the  right  of  a  plaintiff  to 
recover  for  the  loss  or  destruction  of  the 
property  he  has  intrusted  to  a  carrier  tor 
shipment,  except  in  so  far  as  the  charge  for 
freight  may  be  a  circumstance  showing  that 
there  was  a  bona  fide  valuation  of  the  ship- 
ment 

6.  It  is  unnecessary  for  us  to  determine 
whether  the  trial  judge  ruled  correctly  upon 
the  demurrer  which  sought  to  strike  from 
the  petition  that  portion  thereof  which  re- 
lated to  a  recovery  of  the  penalty  provided 
by  the  act  of  1906,  because  the  judge  charged 
the  jury  that  under  the  evidence  submitted 
the  plaintiff  was  not  entitled  to  recover  the 
penalty,  and  the  jury  did  not  find  the  defend- 
ant subject  to  the  penalty.  In  view  of  the 
judge's  instructions  upon  that  subject  the  de- 
fendant's cause  could  not  have  been  preju- 
diced. So  far  as  its  ultimate  effect  upon  the 
result  of  a  trial  is  concerned,  an  objectionable 
feature  in  the  pleadings  can  be  as  effectually 
removed  by  the  charge  of  a  judge  as  by  sus- 
taining a  demurrer  thereto.  The  error  then 
becomes  harmless.  The  court's  failure  to 
sustain  a  demurrer,  even  though  the  demur- 
rer be  well  founded  in  law,  is  not  an  error 
which  affords  just  ground  for  complaint  if 
the  charge  of  the  judge  to  the  jury  effectu- 
ally accomplishes  the  end  sought  to  be  at- 
tained by  the  demurrer,  and  predudes  the 
plaintiff  from  the  relief  to  which  the  de- 
fendant objected,  or  withholds  from  the 
plaintiff  a  defense  to  which  he  is  not  entitled 
by  law. 

7.  The  instructions  of  the  court  upon  the 
effect  of  an  arbitrary  valuation  of  property 
received  by  a  carrier  for  transportationp 
which  are  excepted  jto,  so  far  from  b^ng  ob- 
jectionable, are  clear,  definite,  and  pertinent 
charges,  presenting  not  only  the  view  that  an 
arbitrary  valuation,  if  the  juiy  found  it  to 
be  such,  would  not  relieve  the  defendant 
from  its  liability,  if  the  jury  thought  It 
otherwise  liable  for  the  destruction  of  the 
property,  but  presenting  with  equal  fairness 
the  view  that  if  there  was  a  bona  fide  valu- 
ation of  the  shipment  the  liability  of  the 
carrier  would  be  limited  to  that  There  was 
no  evidence  In  this  case  that  the  agent  of  the 
shipper  overreached  or  misled  the  employte 
of  the  carrier,  or  that  there  was  any  conceal- 
ment of  the  nature  of  the  shlpm^t 

8.  Strictly  construed,  it  was  perhaps  er- 
roneous to  have  allowed  one  of  the  witnesses 
for  the  plaintiff  to  give  to  the  jury  his  con- 
clusion that  ''no  fault  or  negligence  whatever, 
on  the  part  of  the  Butler  Marble  &  Granite 
Company,  occasioned  the  damages  to  them**; 
but  the  error  is  not  such  as  to  have  called 
for  the  granting  of  a  new  trial.  There  is 
no  evidence  whatever  to  dispute  this  testi- 
mony of  the  witness,  although  it  may  be  a 
conclusion.  All  of  the  testimony,  every  fact 
in  the  case,  confirms  his  statement  l^ere 
is  certainly  no  contentioQ  that  the  plaintiff 
had  anything  to  do  with  placing  the  car  at 
the  side  track  near  the  co^ipreas,  and  no  dis- 
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pute  BM  to  the  fact  that  tt  was  burned  be- 
cause of  its  proximity  to  the  compress. 

The  Judge  did  not  err  in  overruling  the 
objection  to  certain  testimony  of  O.  A. 
Snyder,  a  witness  for  the  plaintiff,  for  the 
reason  thut  the  objection  was  made  (as 
appears  from  the  record)  to  that  testimony 
as  a  whole,  and,  while  a  portion  of  it  might 
have  been  subject  to  the  objection  urged, 
many  of  the  statements  Included  in  It  were 
legal  and  competent  No  effort  was  made  to 
separate  the  objectionable  portion  from  the 
legal  testimony;  and,  under  the  well -settled 
rule,  the  duty  of  making  this  separation  de- 
TolTed  upon  the  objector.  After  a  careful 
review  of  the  record,  we  are  satisfied  that 
the  controlling  issues  in  the  case  were  prop- 
erly submitted  to  the  jury,  that  the  verdict 
is  sustained  by  ample  evidence,  and  that  the 
minor  errors  to  which  we  have  referred  liad 
no  effect  upon  the  result 

With  the  direction  that  the  judge  of  the 
city  court  amend  the  verdict  and  judgment 
so  as  to  exclude  the  amount  returned  as  in- 
terest the  judgment  is  affirmed. 

Judgment  affirmed,  with  direction. 

(S  Qa.  App.  60) 

ORR  V.  PLANTERS'  PHOSPHATE  &  TERr 

TILIZBR  CO.     (No.  2,089.) 
(Ooort  of  Appeals  of  C^igta.    July  10,  1910.) 

(Syllabus  by  the  Covrt.) 

1.  Trial  (S  233*)— Instructions. 

The  court's  statement  of  the  defendants' 
contentions  was  more  detailed,  si>ecific,  and 
comprehensive  than  was  required  under  the  issue 
raised  by  the  answer,  but  It  was  for  that  reason 
favorable  rather  than  prejudicial  to  her  inter- 


A 


E3d.  Note.—For  other  cases,  see  Trial,  Gent 
g.  i  627;   Dec.  Dig.  f  233.*] 

2L  Trial  (f  228*)— Ricview^Instbuctions. 

The  tact  that  nicety  of  verbal  critidsm 
might  suggest  the  use  of  a  particular  word  more 
appropriate  under  the  circumstances  than  the 
spedsil  word  or  phrase  employed  by  the  judge 
in  his  charge  is  not  ground  for  new  trial  where, 
comparing  the  complaint  with  the  context  it  is 
apparent  that  the  sense  In  which  the  inappro- 
priate word  was  used  is  unmlstalcable,  and  the 
mstiuctlon  (as  it  must  have  been  understood  by 
the  jury)  is  pertinent  and  correct 

pjd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  512;  Dec.  Dig.  |  228.*] 

3.  Salks  (§  201*)— Tbansfeb  of  Tixlu— Db- 
LivEBT  OF  Bill  of  Lading. 

As  between  the  seller  and  the  purchaser 
the  delivery  of  the  bill  of  lading  amounted  to  a 
delivery  of  the  quantitv  of  guano  called  for  by 
the  bill  of  lading.  A  bill  of  lading  is  symbolic  of 
the  goods  shipped.  For  manv  purposes  it  stands 
as  representative  of  the  shipment  itself,  and 
title  to  the  goods  may  be  transferred  by  the 
owner  by  means  of  a  transfer  of  the  bill  of 
lading  as  long  as  the  goods  are  in  the  posses- 
sion of  the  carrier.  There  is  an  exception  in 
some  instances  in  favor  of  the  consignee's  ri^ht 
of  stoppage  in  transitu,  but  generally  the  deliv- 
ery of  a  bill  of  lading  by  the  person  who,  ac- 
eoiding  to  the  terms  of  the  bill,  is  entitled  to 
the  goods  will  transfer  his  title. 

rCd.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  i  638 ;  Dec.  Dig.  |  201.*] 


4.  Trial  (5  251»)— iNSTBUCrrioNi— AfpucA- 
BiLiTT  TO  Issues. 

A  partv  cannot  complain  of  an  instruction, 
which  is  lavorable  to  his  contentions  even 
though  the  charge  may  not  be  nicely  adjusted 
to  the  precise  issue  presented  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  S  S87 ;   Dec.  Dig.  i  251.*] 

5.  Appeal  and  Brbob  (t  1048*)— Habhlesb 

E2BB0B  —  RBBIBIOnON    OF    GBOeS- EXAMINA- 
TION. 

While  the  right  of  subjecting  a  witness  in- 
troduced by  the  oKXisite  party  to  a  thorough 
and  sifting  cross-examination  should  not  be  de- 
nied or  abridged,  yet  where  the  fact  sought  to  be 
elicited  by  the  question  which  the  court  refused 
to  allow  is  afterwards  proved,  the  error  becomes 
harmlesa 

[BSd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4145 ;  Dec  Dig.  i  104a*] 

Error  from  Oity  Court  <tf  Sandersvllle;  B. 
W.  Jordan,  Judge. 

Action  by  the  Planters'  Phosphate  &  Fer- 
tilizer Company  against  S.  H.  Orr.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Hardwlclc,  Wright  &  Hyman,  for  plaintiff 
in  error.  Evans  &  Evana^  for  defendant  In 
error. 

RUSSELLv  J.  The  Planters'  Fertilizer  & 
Phosphate  Company  brought  suit  upon  an 
account  against  Mrs.  Orr  for  certain  ferti- 
lizer which  it  alleged  it  had  furnished  her. 
She  filed  a  plea  setting  up  that  she  did  not 
know  the  fertilizer  company  in  the  transac- 
tion, but  had  bought  the  fertilized  from  one 
B.  B.  Lovett  Jr.v  Individually,  and  pleaded, 
by  way  of  set-off,  an  account  which  she 
claimed  was  due  her  for  hauling  for  said 
Lovett  It  is  not  necessary  to  say  more  in 
regard  to  the  general  grounds  of  a  motion 
for  a  new  trial  than  that  there  was  a  con- 
flict In  the  evidence,  and  the  verdict  in  fa- 
vor of  the  plaintiff  was  authorized  by  the 
evidence.  The  testimony  for  the  defendant, 
It  is  true,  tended  to  show  tliat  there  was  an 
agreement  that  the  fertilizer  should  be  paid 
for  by  hauling,  and  $500  was  paid  to  the 
fertilizer  company  by  Lovett  on  Mrs.  Orr's 
account;  but  whether  this  payment  was 
made  because  the  hauling  was  to  be  done  fov 
Lovett  individually,  or  was  assumed  by  him 
as  a  member  of  the  copartnership  known  as 
the  Davisboro  Lumber  Ck>mpany,  there  still 
remained  a  conflict  as  to  what  was  tlie 
agreed  price  to  be  paid  for  the  services  of 
the  teams;  and  it  appears  that  there  was 
evidence  from  which  the  Jury  would  have 
been  authorized  to  find  that  in  sldj  view  of 
the  case  there  should  be  no  further  deduc- 
tion from  the  purchase  price  of  the  guano 
on  account  of  hauling.  The  real  issue  in  the 
case,  however,  as  presented  by  the  pleadings 
was  whether  Mrs.  Orr  purchased  the  fertUlz- 
er  from  Lovett  Individually,  or  from  the 
fertilizer  company  through  Lovett  as  Its 
agent,  for,  as  the  Judge'  con^ectly  Informed 
the  Jury,  if  they  were  satisfied  from  the  evi- 
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dence  that  Mrs.  Orr  purchased  the  guano 
from  LoTett  individually,  there  was  no  need 
for  them  to  go  further  in  the  consideration 
of  the  case,  but  they  should  find  their  ver- 
dict in  favor  of  the  defendant  Naturally, 
if  Lovett  sold  Mrs.  Orr  the  guano,  the  fer- 
tilizer company  would  have  no  right  of  ac- 
tion, except  under  some  doctrine  of  conceal- 
ed prluclpal.  The  plalntlflT  in  error  assigns 
error  upon  four  portions  of  the  charge  and 
upon  one  ruling  on  testimony. 

1.  It  was  insisted  that  the  Judge,  In  his 
charge  to  the  jury,  erred  In  stating  that  one 
of  the  defendant's  contentions  was  "that  she 
[the  defendant]  paid  Lovett  by  doing  certain 
hauling  for  the  Davisboro  Lumber  Company, 
and  that  the  Davisboro  Lumber  Company 
was  Byrd  B.  Lovett  operating  under  a  busi- 
ness name;  that  the  Davisboro  Lumber  Com- 
pany was  not  a  partnership,  but  was  Lovett 
acting  under  a  business  name  as  the  Davis- 
boro Lumber  Company.**  When  this  excerpt 
from  the  charge  is  considered  in  connection 
with  its  context  it  does  not  appear  that  there 
is  any  merit  In  the  assignment  of  error.  The 
statement  to  which  exception  is  taken  fol- 
lows immediately  a  statement  that  the  de- 
fendant denies  the  indebtedness  alleged  in 
the  plaintiff's  petition  and  alleges  that  she 
never  at  any  time  purchased  any  fertilizers 
from  the  fertilizer  company,  but  dealt  direct- 
ly with  Lovett  as  principal,  and  purchased 
865  sacks  of  guano  from  Byrd  B.  Lovett  and 
paid  him  therefor  $700.85,  and  paid  for  the 
guano  by  doing  certain  hauling  for  the  Da- 
visboro Lumber  Company.  Then  follows  the 
explanatory  statement  to  which  exception  is 
taken.  It  is  true  that  the  court's  statement 
of  the  defendant's  contention  was  more  de- 
tailed, specific,  and  comprehensive  than  was 
required,  under  the  issue  as  raised  by  the 
answer,  but  as  the  statement  was  in  strict 
accord  with  the  evidence  which  had  been  In- 
troduced in  her  behalf,  certainly  she  has  no 
right  to  complain.  The  specific  recital  of 
each  point  presented  step  by  step  in  the  evi- 
dence in  behalf  of  the  defendant,  called  the 
special  attention  of  the  Jury  to  the  inferen- 
ces arising  from  the  evidence  in  support  of 
her  defense;  and  for  that  reason,  if  error 
was  committed,  it  was  favorable  to  the  de- 
fendant rather  than  prejudicial  to  her  inter- 
ests. 

2.  Complaint  is  made  in  the  second  spe- 
cial assignment  of  error  that  the  language 
employed  by  the  judge  in  this  portion  of 
his  charge  was  tantamount  to  an  instruc- 
tion that  the  Jury  might  arbitrarily  do  as  it 
pleased  in  regard  to  the  defendant's  plea  of 
set-off.  We  cannot  understand  this  conten- 
tion. In  our  opinion  the  exception  is  with- 
out merit  After  telling  the  jury  that  "there 
is  ah  issue  of  fact  between  the  parties  in 
this  case  as  to  the  agreed  price  of  the  haul- 
ing and  the  agreed  value  thereof,"  the  court 
proceeded  to  tell  the  jury  in  the  crxcerpt  to 
which  the  complaint  is  addressed:  **You 
look  to  the  evidence  submitted  to  you  upon 


tMs  U9ue,  and  determine  from  aXt  the  facts 
the  amount  you  will  allow  Mrs.  Orr  for 
the  hauling  done,  if,  under  the  evidence  and 
rules  of  law  I  have  given  you  in  charge, 
you  think  she  is  entitled  to  set  off  the  haul- 
ing account  in  this  suit"  '  It  is  argued  that 
by  the  use  of  the  word  "allow,"  the  court 
turned  the  Jury  loose  to  do  as  it  i^eased 
without  regard  to  the  evidence.  The  amount 
to  be  allowed  Mrs.  Orr,  according  to  the 
Judge's  instructions,  was  to  be  determined 
by  their  opinion  as  to  what  was  the  true 
agreed  price  or  agreed  value  of  the  hauling 
done  according  as  the  Jury  might  fiind  it 
from  the  evidence  which  they  were  charged 
to  look  to  for  the  purpose ;  and  as  the  Jury 
must  have  understood  the  charge  the  in- 
struction was  absolutely  correct,  even  if  a 
phrase  more  apt  than  that  used,  as  to  al- 
lowing a  set-off,  can  be  suggested.  It  was 
no  doubt  plain  to  the  Jury  that  they  were 
to  determine  from  the  evidence  to  what 
amount  Mrs.  Orr  wa«  entitled  if  she  was 
entitled  to  anything  under  the  evidence, 
and  as  there  was  dispute  as  to  what  was 
the  contract  price  for  the  team  which  did  the 
hauling,  that  they  were  first  to  determine 
from  the  evidence  what  was  the  true  con- 
tract price.  This  exception  seems  to  us  to 
be  totally  without  merit  The  fact  that  ex- 
treme nicety  of  verbal  criticism  might  sug- 
gest the  use  of  a  particular  word  more  ap- 
propriate under  the  circumstances  than  the 
precise  word  or  phrase  which  the  court  em- 
ployed affords  no  ground  for  a  new  trlalp 
when  it  is  apparent,  as  it  is  here,  from  the 
sense  conveyed  by  the  Instruction  as  a  whole, 
that  the  Jury  could  not  have  been  misled* 
and  that  the  unmistakable  meaning  of  the 
charge  as  a  whole  conveyed  a  pertinent  and 
correct  Instruction. 

3.  The  court  charged  the  Jury  In  regard 
to  the  bill  of  lading  which  it  was  testified, 
had  been  delivered  to  the  defendant's  agent: 
"If  you  find  that  the  plaintiff  delivered  to 
the  defendant  a  bill  of  lading  to  a  car  of 
fertilizer  in  this  case,  and  the  defendant 
accepted  such  bill  of  lading,  and  that  the 
bill  of  lading  was  for  a  certain  number  of 
sacks,  she  would  be  liable  for  such  amount 
as  the  bill  of  lading  called  for,  if,  after  she 
accepted  It,  she  made  no  claim  that  the 
guano  was  short"  Ejxception  is  taken  to 
this  instruction  upon  the  ground  that  it  is 
an  incorrect  statement  of  the  law  with 
reference  to  the  liability  of  the  def^idant 
under  the  premises  stated,  and  that  there 
was  no  evidence  to  justify  such  a  charge. 
So  far  as  the  evidence  is  concerned,  the 
only  dispute  in  regard  to  the  bill  of  lading 
was  that  the  defendant  insisted  that  It  was 
a  bill  of  lading  for  a  car  of  lumber,  inde- 
pendent of  the  fertilizer  transaction,  while 
the  plaintiff  insisted  that  it  was  a  bill  of 
lading  evidencing  the  receipt  by  the  car- 
rier of  the  quantity  of  guano  therein  speci- 
fied, so  that  there  was  evidence  authorise 
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tng  as  instruction  upon  the  subject,  and  the 
only  question  is  whether  the  law  applicable 
to  the  plaintifTs  contention  was  properly 
presented  in  case  the  jury  found  the  testi- 
mony in  the  plaintiff's  tayor  upon  this  point 
to  be  true.  We  find  no  error  in  the  in- 
struction. The  assignment  of  a  bill  of  lad* 
Ing  constitutes  a  symbolic  delivery  of  the 
property,  and  If  Lovett,  as  agent  of  the 
fertilizer  company,  delivered  the  bill  of  lad- 
ing for  a  car  of  fertilizers  to  an  agent  of 
Mrs.  Orr,  who  was  duly  authorized  to  act 
for  her  1^  the  premises,  and  she  accepted 
it,  she  would  be  liable  to  the  fertilizer  com- 
pany for  the  amount  of  guano  called  for  by 
the  bill  of  lading,  in  .the  absence  of  any 
fraud;  and  certainly  she  should  be  if  she 
made  no  complaint  If  there  was  a  shortage 
in  the  guano,  she  might  look  to  the  carrier 
and  hold  the  carrier  liable  for  the  value 
of  that  portion  of  the  shipment  which  the 
carrier  failed  to  deliver.  L.  &  N.  R.  Co. 
V.  Pferdmenges,  Preyer  &  Co.  (this  day  decid- 
ed) 6S  S.  E.  617.  But  so  far  as  the  fertilizer 
company  is  concerned  the  delivery  of  the  bill 
of  lading  amounted  to  an  actual  delivery  of 
the  guano  itself.  Upon  the  subject  of  trans- 
fer by  delivery  of  the  bill  of  lading,  Mr.  Hale, 
In  his  work  on  Bailments,  page  127,  says: 
**A  bill  of  lading  may  be  pledged  by  a  mere 
delivery  without  indorsement  It  is  well 
settled  that  where  a  party  consigns  goods 
to  another  and  thereupon  draws  upon  the 
consignee  for  funds,  accompanying  the  draft 
with  the  delivery  of  the  bill  of  lading  or 
shipping  receipt  as  collateral  security  for 
its  payment  the  acceptance  and  payment  by 
the  consignee  of  the  draft  accompanied  with 
the  bill  of  lading  or  shipping  receipt,  vests 
in  him  a  special  property  in  the  goods.  The 
bill  of  lading  in  such  case  is  a  symbol  of 
the  goods,  and  the  delivery  thereof  with 
the  intention  to  transfer  the  property  in  the 
goods,  is  a  symbolical  delivery  of  the  goods.** 
See,  also,  authorities  cited  In  footnote  on 
page  127  upon  this  subject  See,  also,  6  Cyc. 
pp.  424,  426  (V). 

As  between  Lovett  and  Mrs.  Orr  the  de- 
livery of  the  bill  of  lading  amounted  to  a 
delivery  of  the  quantity  of  guano  called  for 
by  the  bill  of  lading.  A  bill  of  lading  is 
symbolic  of  the  goods  shipped,  and  if  by  the 
"giving"  or  delivery  of  the  bill  of  lading,  the 
consignee  places  another  in  a  position  where 
he  can  procure  the  shipment  from  the  carrier 
(and  it  appears  in  this  case  that  the  railroad 
did  not  make  any  point  on  Mrs.  Orr's  right  to 
take  possession  of  the  guano),  certainly  in 
audi  case  the  party  who  received  the  ship- 
ment by  virtue  of  the  possession  of  the  bill 
of  lading  is  in  no  position  to  Insist  that  the 
assignment  of  the  bill  of  lading  was  defec- 
tive for  lack  of  formality,  or  insufficient  by 
reason  of  the  fact  that  it  was  not  reduced  to 
writing.  While  bills  of  lading  are  not  in  a 
strict  sense  negotiable  instruments  (because 
they  do  not  represent  money),  they  are  for 
many  purposes  representative  of  the  ship- 


ment to  which  they  purport  to  refer.  It  Is 
true  as  insisted  by  counsel  for  plaintiff  in 
error  that  in  the  case  of  Branan  v.  A.  &  W. 
P.  R.  Oo.,  108  Gte.  70,  88  S.  E.  836,  75  Am. 
St  R^.  26,  the  Supreme  Oourt  was  dealing 
with  the  consignor^  right  of  stoppage  in 
transitu,  and  it  was  said  that  where  the  pur- 
cliaser  had  an  assignment  of  the  bill  of  lad- 
ing from  a  bona  fide  purchaser,  a  right  of 
stoppage  in  transitu  would  not  exist,  but  we 
do  not  construe  this  as  a  ruling  that  it  is 
indispensable  that  there  should  be  in  every 
case  a  written  assignment  of  a  bill  of  lading, 
in  order  to  pass  titie  to  the  shipment  which 
the  bill  of  lading  symbolizes;  because  the 
decision  in  that  case  really  turned  upon  the 
fact  that  the  carrier  had  never  parted  with 
the  possession  of  the  shipment  up  to  the  time 
that  it  had  received  notice  not  to  deliver. 
While  a  bill  of  lading  may  be  assigned  in 
writing,  such  an  assignment  is  not  indifr 
pensable,  for  the  carrier  is  the  only  party 
who  can  insist  upon  this  formality,  and  if  the 
carrier  recognizes  the  one  to  whom  the  bill 
of  lading  has  been  delivered,  as  owner  or  as 
justiy  entitied  to  possession  of  the  goods 
which  the  bill  of  lading  represents,  it  does 
so  at  its  own  risk ;  and  though  the  consignee 
might  complain,  a  holder  of  the  bill  of  lading 
who  had  used  it  as  a  means  of  securing  pos- 
session of  the  shipment  would  certainly  be 
estopped  from  saying  that  there  was  no  as- 
signment As  stated  in  6  Cyc.  426(v),  gen- 
erally the  delivery  of  a  bill  of  lading  by  the 
person  who,  according  to  the  terms  of  the 
bill,  is  entitied  to  the  goods  will  transfer  his 
title.  It  must  be  remembered  that  the  trans- 
fer of  a  bill  of  lading  is  not  a  transfer  of 
the  contract  itself,  but  merely  a  transfer  of 
the  goods  r^resented  by  it 

4.  It  is  insisted  that  the  court  erred  in 
charging  the  jury  that  *'if  they  found  the 
Davlsboro  Lumber  (Company  was  a  partner- 
ship consisting  of  Lovett  and  another  person, 
and  further  found  that  Mrs.  Orr  did  this 
hauling  under  these  circumstances  for  the 
Davlsboro  Lumber  (jompany,  she  would  have 
no  right  to  set  off  in  this  suit  the  account  of 
the  Davlsboro  Lumber  Company  for  haul- 
ing/* If  we  should  consider  this  disjointed 
fragment  of  the  charge  by  itself,  we  would 
adjudge  it  to  be  error,  because  It  does  not 
seem  to  be  aiH>licable  to  the  issues  presented 
by  the  pleading;  but  when  it  is  considered 
in  the  light  of  the  evidence  and  the  manifest 
trend  of  the  defendant's  contention  before 
the  jury,  and  especially  when  it  is  consider- 
ed in  connection  with  the  instruction  given 
the  jury  at  the  dose  of  the  charge,  in  which 
the  jury  were  told  that  if  they  found  from 
the  evidence  "that  Mrs.  Orr  did  not  know 
that  the  Davlsboro  Lumber  Company  was  a 
partnership,  and  that  she  traded  with  Byrd 
B.  Lovett  to  do  this  hauling  for  the  Davis^ 
boro'  Lumber  Company,  then  she  would  be 
entitled  to  a  set-off,  just  as  if  the  Davlsboro 
Lumber  Company  was  not  a  partnership,^ 
It  is  manifest  that  the  Instruction  complain* 
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ed  of  was  more  favorable  to  the  defendant  [  nershlp,  nor  atay  averment  that  Lorett  agreed 


than  her  plea  would  have  authorized.  And 
while  the  Instruction  complained  of  ia  not 
adjusted  to  the  Issues  explicitly  stated  In  the 
pleadings  when  it  is  noticed  tiiat  in  connec- 
tion with  this  Instruction  the  court  clearly 
presented  in  a  concrete  form  every  possible 
contention  for  every  phase  of  the  case  which 
could  legally  be  favorable  to  the  defendant, 
it  Is  clear  that  the  specific  objection  urged 
Is  not  meritorious.  The  only  ground  of  ob- 
jection contained  In  the  assignment  of  error 
is  that  this  Instruction  took  from  the  Jury 
the  question  as  to  whether  or  not  Byrd  B. 
Lovett,  Jr.,  as  an  individual,  agreed  to  stand 
liable  for  the  amount,  and  allowed  it  to  go 
as  a  credit  upon  the  guano  account,  as  was 
contended  by  the  defendant,  and  that  it  was 
an  incorrect  statement  of  the  law  for  the 
reason  that  an  individual  member  of  a  part- 
nership may  become  liable  individually  for 
a  partnership  debt  by  assuming  its  payment, 
and  the  charge  in  question  denied  the  de- 
fendant's right  of  recovery  and  set-off  against 
Liovett  even  though  he  had  assumed  legal 
responsibility  as  an  individual  for  the  debt 
Reference  to  the  instruction  which  we  quot- 
ed in  the  beginning  of  this  division  of  opinion 
ishows  that  the  court  expressly  charged  the 
principle,  the  benefit  of  which  it  is  asserted 
was  denied  the  defendant  in  the  court  below. 
5.  It  appears  from  the  record  that  the 
counsel  for  the  defendant  in  the  court  below 
asked  Byrd  B.  Lovett  upon  cross-examina- 
tion the  following  question:  "He  [Mr.  Dud- 
ley] received  so  much  for  sawing  the  lumber, 
didn't  he,  and  then  he  was  to  get  so  much  of 
the  profits?"  The  court  sustained  the  objec- 
tion to  the  question,  and  repelled  the  answer, 
upon  the  ground  that  it  was  irrelevant 
whether  there  was  a  partnership  existing  be- 
tween Mr.  Lovett  and  Mr.  Dudley  or  not 
We  think  the  court's  ruling  was  correct,  be- 
cause the  plaintiff  contended  that  the  ferti- 
lizer was  not  sold  by  Lovett  Individually  at 
all,  but  that  the  fertilizer  company  was  the 
seller,  and,  on  the  contrary,  the  defendant 
insisted  that  B.  B.  Lovett  individually  agreed 
to  take  pay  for  the  guano  In  hauling ;  eo  that 
whether  the  jury  sustained  the  contention 
of  the  plaintiff  or  that  of  the  defendant,  it 
would  seem  to  have  been  immaterial  whether 
Lovett  was  in  partnership  or  not  But  if 
we  are  mistaken  as  to  this,  the  error  in  the 
court's  ruling  was  harmless,  because  a  re- 
view of  the  testimony  shows  that  the  de- 
fendant afterwards  proved  the  facts  which 
she  Insisted  would  be  shown  by  the  answer 
to  the  question  which  the  court  refused  to 
allow.  The  right  of  a  imrty  to  thoroughly 
sift  the  witnesses  of  the  opposite  party  up- 
on cross-examination  should  not  be  abridged. 
While  this  is  so,  the  defendant's  contentions 
In  any  case  are  to  he  gathered  from  his  an- 
swer.    There  is  in  the  defendant's  answer 


no  allegation  referring  in  any  way  to  a  part-   sent 


(as  he  would  have  had  the  ri^iit  to  do)  to 
individually  assume  the  payment  of  the  debts 
of  the  Davisboro  Lumber  Ck>mpany.  The 
whole  theory  of  the  defendant's  def^ise  was 
that  ehe  contracted  with  Lovett  individually, 
as  an  original  undertaking  on  his  part,  and 
therefore,  under  her  answer,  it  was  entirely 
immaterial  to  her  defense  whether  Dudley 
was  Lovett's  partner  in  the  Davisboro  Lum- 
ber Company,  or  merely  his  employ^. 

In  our  view  of  the  case,  the  trial  was  fair, 
and  its  result  was  authorized  by  the  law  an4 
the  evidence. 

Judgment  affirmed. 


OK  Ga.  8) 
VASSIB  T.  CENTRAL  OF  GEORGIA 

RY.  CO. 

(Supreme  Court  of  Geoigia.     Aug.  10,  1910.) 

(SyUahus  5y  ike  Court.) 

1.  New  Tbiai.  (|  78*)— Second  New  Tbiai-— 
insufbicienct  of  evidence. 

There  is  no  absolute  and  invariaUe  role 
which  limits  to  one  grant  the  power  of  the 
judge  of  the  superior  court  to  grant  a  new  trial 
upon  the  grounds  that  the  verdict  is  contrary  to 
law,  contrary  to  evidence,  and  without  evidence 
to  support  it,  and  decidedly  and  strongly  againat 
the  weight  of  the  evidence. 

[£M.  Note.— For  other  cases,  see  New  Txial« 
Cent  Dig.  if  162-165 ;   Dec.  Dig.  {  78.*] 

2.  Appeal  and  Ebbob  (4  979*)  —  Review — 
Second  Gbant  of  New  tbiai*. 

After  one  such  grant,  a  subsequent  grant 
on  account  of  alleged  conflict  between  the  evi- 
dence and  the  verdict  will  be  closely  examined, 
to  see  that  the  discretion  of  the  court  below 
has  been  Justly  and  wisely  exercised,  in  view  of 
the  peculiar  issues  and  facts  of  eadi  case,  and 
having  due  regard  to  the  general  conslderatioift 
of  the  fitness  of  juries  to  ascertain  facts  and  of 
the  necessity  that  there  must  be  some  end  to 
litigation.  TSylor  v.  Central  Railroad  &  Bank- 
ing Co.,  79  Ga.  330,  6  S.  B.  114 :  Peavy  v. 
Georgia  Railroad  &  Banking  Co.,  ol  Ga.  486^ 
48a  8  S.  m  70,  12  Am.  St  Rep.  884;  Stewart 
V.  Central  of  Georgia  Ry.  Co.,  B  Ga.  App.  887, 
60  S.  B.  1. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  IS  3871-3873;  Dec.  Dig.  | 
979.*] 

3.  Second  New  Tbiax. 

Under  the  evidence  in  the  present  case* 
there  was  no  abuse  of  discretion  m  granting  a 
second  new  trial. 

£«rror  from  Superior  Court  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  H.  A.  Vassie  against  the  C^i- 
tral  of  Georgia  Railway  Company.  Verdict 
for  plaintiff.  From  an  order  granting  a  new 
trial,  she  brings  error.    Affirmed. 

Twiggs  &  Gazan,  for  plaintiff  in  error. 
Lawton  &  Cunningham  and  H.  W.  Johnaoii, 
for  defendant  in  error, 

FISH,  0.  J.  Judgment  affirmed.  The 
other  Justices  concur,  except  BJSiCK^  J.,  ab- 
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SHACKELFORD  et  al.  t.  ORRIS. 
(Snpreme  Court  of  Georgia.     Aug.  10,  1910.). 

(8yUahu9  hy  the  Court.) 

Review  on  Appeal. 

Under  the  decree  formerly  rendered  In  re- 
gard to  the  trust  estate  involved  in  the  present 
.itigation,  and  the  adjudication  of  this  court  in 
regard  thereto  in  Shackelford  v.  Covington,  130 
Ga.  858»  61  8.  E.  984,  there  waa  no  error  in  di- 
recting a  verdict  in  favor  of  the  defendant. 

Error*  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Action  by  S.  E.  Shackelford  and  others 
against  A:  A.  Orris.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

Salem  Dutcher,  for  plaintiffs  In  error. 
Hamilton  Phlnlzy,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  The  oth- 
er Justices  concur,  except  BECK,  J^  absent 

'r'>  Oa.  IW) 

HBATLBT  T.  LONG  et  aL 

(Supreme  Court  of  Georgia.    Aug.  10, 1910.) 

(SyUahuM  hy  the  Court,) 

h  Wills  (5  77*)— Adverse  Possession  (|  78*) 

-*  Operation  ov  Will  —  Property  Trans- 

nc&RBD. 

A  testator,  the  day  before  his  death,  sold 
and  conveyed  the  east  half  of  a  certain  land 
lot,  **6xcept  one  fourth  the  mineral  interest," 
and  in  his  will,  executed  on  the  same  day,  he 
provided  that,  with  the  exception  of  one  mule, 
"all  my  property  both  real  and  personal"  should 
go  to  has  wife  during  her  natural  life,  with 
remainder  to  her  bodily  heirs.  After  the  death 
of  the  testator,  the  wife  conveyed  to  one  of  her 
children  one  undivided  half  interest  in  the  land 
lot.  E^jectment  was  brought  in  the  "John  Doe*' 
form  against  the  mntee  of  the  widow  to  recover 
one  undivided  half  interest  in  the  west  half  of 
the  east  half  of  the  land  lot.  The  defendant 
filed  an  answer,  making  a  general  denial  of  the 
allegations  of  the  petition,  and  claiming  title 
by  prescription.  A  verdict  was  rendered  in 
favor  of  the  plaintiffs,  and  to  the  order  of  the 
court  overruling  his  motion  for  a  new  trial  the 
defendant  excepted.    Held: 

(1)  No  attack  being  made  on  the  validity  of 
the  deed  of  the.  testator  conveying  to  the  pred- 
ecessors in  title  of  the  plaintiffs  the  land  sued 
for,  the  will  would  not  operate  on  the  property 
previously  conveyed  by  the  deed;  and  such  will 
could  not,  as  to  anv  of  the  land  conveyed  b3 
the  deed,  be  color  of  title  under  which  the  life 
tenant  or  the  remaindermen  named  in  the  will 
could  prescribe  against  the  plaintiffs.  See  Wil- 
liamson V.  Tison,  iHQ  Ga.  791,  26  S.  E.  70(1. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  S  197;  Dea  Dig.  {  77;*  Adverse  Tos- 
session.  Cent  Dig.  f  458;    Dec.  Dig.  |  78.*] 

2.  Deeds  (|  110*)— Construction— Question 

for  c-ourt. 

The  construction  of  an  unambiguous  deed, 
including  the  determination  of  the  quantum  of 
estate  tliereby  conveyed,  is  a  question  of  law 
for  the  court;  and,  no  attack  being  made  on 
the  validity  of  the  deed,  it  is  the  duty  of  the 
^onrt  to  instruct  the  jury  what  is  its  legal  ef- 
fect as  determined  by  him. 

[Ed.  Note.~For  other  cases,  see  Deeds,  Cent 
Dig.  5«  25.0.  29.3:   Dec.  Dig.  §  110.*] 


3.  Trusts  Q  23*)— Deeds— Vamditt—Nbcbs- 
siTY  FOR  Recording. 

A  deed  creating  a  trust  for  the  benefit  of 
minors  is  not  inadmissible  in  eridence  because 
not  recorded  within  three  months  after  its  ex- 
ecution. The  provision  contained  in  Civ.  Code 
1895,  I  3149,  declaring  certain  deeds  Toid  if 
not  recorded  within  three  months,  has  no  ap- 
plication to  trust  deeds  for  the  benefit  of  mi- 
nors. 

r£>d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  S3;    Dec  Dig.  §  23.*] 

4.  Evidence  (§  347*)  — Documentary  Evi- 
dence—Certified Copies  of  Court  Rec- 
ords OF  Another  State. 

The  court  committed  no  error  in  admitting 
in  evidence  a  certified  copj  of  letters  testa- 
mentary issued  by  the  court  of  another  state 
where  the  testator  died  and  his  will  was  pro- 
bated OTer  objections  of  the  opposite  party  that 
such  certified  copy  has  not  been  filed  with  the 
clerk  of  the  court  wherein  the  suit  was  pend- 
ing. In  order  that  the  same  might  become  a 
part  of  the  record  in  the  case*  Civ.  Code,  f 
3318,  requiring  certified  copies  of  the  proceed- 
ings therein  referred  to  to  be  filed  with  the 
court  before  foreign  executors  shall  be  entitled 
"to  use  the  processes  and  remedies  prescribed 
by  the  laws  of  this  state,"  does  not  relate  to 
the  admission  in  evidence  of  certified  copies  of 
letters  testamentary  of  audi  executors. 

[Ed.   Note.~For   other   cases,    see    £]vidence, 
Dea  Dig.  f  347.«] 

5.  AppsAii  and  Error  (f  10.52*)— Habiojcss 
Error— Admission  of  Evidence. 

Ehren  if  the  evidence  of  admissions  of  the 
defendant  claimed  to  have  been  made  In  the 
trial  of  another  case  was  subject  to  the  objec- 
tions made,  the  admission  of  such  evidence  was 
not  error  requiring  a  new  trial,  as  the  defend- 
ant, upon  the  trial,  delivered  substantially  the 
same  testimony  emibraced  in  such  alleged  ad- 
missions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  1052.*] 

6.  Appeal  and  Error  (i  1052*)— Harmless 
Error— Admission  of  Evidence. 

The  court  admitted  testimony  in  behalf  ot 
the  plaintiff  that  the  defendant  in  this  case  was 
the  defendant  in  a  criminal  case  in  the  city 
court;  that  he  was  therein  charged  with  tres- 
pass upon  the  property  sued  for:  and  that  a 
named  person,  smce  deceased,  testified  upon  the 
trial  of  such  case.  This  testimony  was  object- 
ed to  by  the  defendant  on  the  ground  **that 
parol  evidence  is  inadmissible  to  show  upon 
what  property  the  indictment  charged  the  al- 
leged trespass  was  committed."  If  the  testi- 
mony was  subject  to  this  objection,  its  admis- 
sion was  not  error  requiring  a  new  trial,  for 
the  reason  that  the  defendant  delivered  testl- 
monv  substantially  the  same  as  that  admitted 
by  the  court  over  the  objection  stated. 


[EM.  Note.— For  other  cases, 
Error,  Dec.  Dig.  §  1052.*] 


see  Appeal  and 


7.  Evidence  (S  580*)— Evidence  at  Former 
Trial. 

Where  one  Is  charged  with  criminal  tres- 
pass against  the  ownership  of  land,  and  defends 
by  asserting  ownership  in  himself,  testimony  of 
witnesses  since  deceased,  which  was  introduced 
on  the  criminal  trial,  is  admissible  in  evidence 
against  him  on  a  subsequent  trial  of  an  action 
of  ejectment  to  recover  from  the  defendant 
charged  with  trespass  the  land  upon  which  it 
was  claimed  the  trespass  was  committed,  the 
plaintiffs  in  the  ejectment  suit  being  those  who 
claimed  to  be  the  owners,  or  the  successors  In 
title  of  the  owners,  of  the  land  at  the  time  of 
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the   commission   of  the  alleged    trespass.     See 
Gavan  v.  Ellsworth,  45  Ga,  283. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  f  680.»] 

8.  Evidence  (|  S24*)—Ooicpbtewct— Reputa- 
tion—Title  TO  Land. 

It  was  error  to  admit  testimony  of  a  wit- 
ness for  the  plaintiffs,  "I  always  heard  this 
land  in  question  spoken  of  as  the  mining  com- 
pany's mountain,  the  Liong  Mining  Company," 
over  objection  oi  the  defendant  **that  the  title 
to  land  cannot  be  proven  by  general  reputation." 
This  evidence  was  not  sufficient  to  show  general 
reputation  in  the  community,  if  offered  as  tend- 
ing to  prove  notice  of  a  fact  already  shown  to 
exist. 

[Ed.  Note.— For  other  cases,  see  Ehridence, 
Cent  Dig.  |§  144,  1220;    Dec.  Dig.  f  324.«] 

9.  Ejectment  (|  llO*)— Instbuctions. 

The  evidence  shows  that  B.  M.  Long  was 
saccessor  in  title  to  the  grantees  of  the  testa- 
tor to  an  undivided  one-half  interest  in  the 
east  half  of  the  land  lot.  He  conveyed  to  cer^ 
tain  trustees  a  one-fourth  undivided  interest  in 
the  whole  of  the  land  lot.  One  demise  was  laid 
in  the  grantees  under  this  trust  deed,  and  an- 
other demise  in  the  executor  of  B.  M.  Long,  the 
latter,  as  appears  from  the  record,  being  a  for- 
eign executor.  Held:  <a)  Title  could  not  be 
shown  in  the  executor  unless  is  was  shown  that 
the  will  had  been  duly  probated  in  this  state. 
Chidsey  v.  Broolcs,  130  Ga.  218,  60  S.  E.  529. 
This  not  being  done,  no  recovery  could  be  had 
on  the  demise  laid  in  the  name  of  the  executor. 
The  suit  was  pending  at  the  time  of  the  adop- 
tion of  the  act  of  the  General  Assembly  approv- 
ed Aupst  17,  1908  (Acts  1908.  tx  85).  and  its 
effect  \9  not  in  question,  (b)  Under  the  remain- 
ing demise,  title  was  shown  only  to  an  undivid- 
ed one-fourth  interest  in  the  west  half  of  the 
east  half  of  the  land  lot  (the  property  sued  for), 
and  the  recovery  by  the  plaintiff  of  a  greater 
interest  therein  was  without  evidence  to  war- 
rant it.  (c)  Accordingly,  it  was  error  for  the 
court  to  charge  the  jury:  "Under  the  evidence 
fn  this  case,  I  charge  you  that  the  plaintiffs  are 
entitled  to  recover  the  land  sued  for  in  this  case, 
unless  the  defendant  has  shown  some  legal  rea- 
son why  a  recovery  should  not  be  had." 

[Bid.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  §  110.*] 

Error  from  Superior  Court,  OarroU  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  H.  W.  Long,  trustee,  and  others 
against  A.  J.  Heatley.  Judgment  for  plain- 
tiflB,  and  defendant  brings  error.    Reversed. 

W.  F.  Brown,  R.  D.  Jackson,  and  Beall  & 
Adamson,  for  plaintiff  In  error.  S.  W.  Har- 
ris, S.  Holdemess,  and  Leon  Hood,  for  de- 
fendants in  error. 

HOLDEN,  J.  Judgment  reversed.  BECK, 
J^  absent    The  other  Justices  concur* 


(135  Ga.  19) 

COLE  y.  COLE  et  aL 
(Supreme  Court  of  Creorgia.     Aug.  10,  1910.) 

(SifUahus  hy  the  Court.) 

1.  Descent  and  Distribution  (J  67*)— Blbo- 
TiON  TO  Take  Doweb— Effect. 

Where  a  widow  of  an  intestate  elects  to 
take  dower,  she  has  no  further  interest  in  the 
realty  of  her  deceased  husband;    but  she  is  not 


thereby  prevented  from  claiming  a  gild's  part 
in  the  personalty  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  U  202-205;  Dec  Dig. 
§67.*] 

2.  BaOBCUTOBfl  AND  Adicinistbatobs  ({  ld5*)~ 
Obtaining  Ybab'b  Suppobt  —  Effect  on 
Right  to  Child's  Pabt. 

T^at  a  widow  obtains  a  year's  support  to 
be  set  i>art  to  her  does  not  prevent  her  claim- 
ing a  child*8  part  in  the  personal  property  not 
assigned  as  a  part  of  such  year's  support. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  724;  Dec.' 
Dig.  §  195.*] 

(Additional  8vllahu$  hy  Bditoridl  Btaf.) 

3.  Wobds  and  Phbases— "Doweb." 

Dower  is  the  right  of  a  wife  to  an  estate 
for  life  in  one-third  of  the  lands,  according  to 
valuation,  of  which  the  husband  was  seised 
and  possessed  at  the  time  of  his  death. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  a,  pp.  2188-2193;  vol.  8,  p. 
7642.] 

Error  from  Superior  Court,  Paulding  Coun- 
ty; Moses  Wright,  Judge. 

Petition  of  E.  C.  Cole  against  W.  A.  Cole 
and  others,  administrators,  for  a  child's  part 
in  an  estate.  A  demurrer  to  the  petition  was 
sustained,  and  petitioner  brings  error.  Be> 
versed, 

A.  J.  Camp  and  J.  J.  Northcatt,  for  plain- 
tiff in  error.  A.  L.  Bartlett  and  W.  EL  Spinks, 
for  defendants  in  error. 

LUMPKIN,  J.  A  widow  filed  her  petition 
in  the  court  of  ordinary,  alleging  that  her 
husband  had  died  intestate;  that  out  of  his 
estate  a  year's  support  had  been  set  apart 
to  her;  that  out  of  the  realty  she  had  been 
assigned  dower;  and  that,  in  addition  to 
dower  and  a  year's  support,  she  was  entitled 
to  one-fifth  part  of  the  personalty  as  a  child's 
part  She  prayed  for  a  settlement  The  case 
was  carried  to  the  superior  court  by  appeal. 
A  demurrer  was  filed  on  the  ground  that  the 
petition  set  forth  no  cause  of  action,  and 
that,  having  elected  to  take  dower  and  hav* 
ing  had  a  year's  support  assigned  to  her,  the 
widow  was  entitled  to  no  further  interest  in 
the  estate  of  the  intestate.  The  demurrer 
was  sustained,  -and  the  petitioner  excepted. 

Dower  is  the  right  of  a  wife  to  an  estate 
for  life  In  one-third  of  the  lands,  according 
to  valuation,  of  which  the  husband  was  seis- 
ed and  possessed  at  the  time  of  Ids  death. 
Civ.  Code,  §  4687.  At  common  law  the  per- 
sonal property  did  not  descend  by  inheritance 
like  the  realty.  By  the  act  of  18(H  (Cobb's 
Dig.  p.  291)  it  was  declared  that:  "When  any 
person  holding  real  or  personal  estate  i^iall 
depart  this  life  Intestate,  the  said  estate,  real 
and  personal,  shall  be  considered  as  altogeth- 
er of  the  same  nature  and  upon  the  same 
footing,  so  that  in  case  of  there  being  a  wid- 
ow and  child,  or  children,  they  shall  draw 
equal  shares  thereof,  unless  the  widow  shall 
prefer  her  dower,  in  which  event  she  shall 
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have  nothing  further  out  of  the  real  estate 
than  such  dower;  hut  shall  nevertheless  re- 
ceive a  cold's  part  or  share  out  of  the  per- 
sonal estate."  In  1807  an  act  was  passed, 
the  title  of  which  was  "An  act  for  the  more 
effectually  securing  the  prohate  of  wills,  lim- 
iting the  time  for  executors  to  qualify  and 
widows  to  make  their  election."  Cobb's  Dig. 
p.  227.  This  did  not  purport  to  amend  or 
change  the  act  of  1801,  except  by  putting  a 
limitation  upon  the  time  within  which  the 
widow  should  malj:e  her  election.  In  the  body 
of  the  act  it  was  declared  that:  "It  shall  be 
the  duty  of  all  widows,  within  one  year  after 
the  death  of  their  husbands,  to  make  their 
election  or  portion  out  of  the  estate  of  the 
deceased;  and  any  such  widow  so  failing  to 
make  her  election  shall  be  considered  as  hav- 
ing taken  her  dower  or  thirds,  and  shall  for- 
ever after  be  debarred  from  taking  any  other 
part  or  portion  of  the  said  estate."  The  last 
words  of  this  section  of  the  act  of  1807, 
standing  alone,  might  Indicate  that  the  elec- 
tion to  take  dower  prevented  a  widow  from 
taking  any  portion  of  the  realty  or  personal- 
ty; but,  when  construed  in  the  light  of  the 
title  of  the  act  and  of  the  fact  that  it  did  not 
purport  to  repeal  or  amend  the  act  of  1804, 
save  as  to  the  time  allowed  the  widow  to 
make  her  election,  it  was  evidently  not  the 
legislative  purpose  to  change  the  widow's 
right  with  regard  to  the  personal  estate, 
which  was  not  affected  by  the  assignment  of 
dower.  By  the  act  of  1839  (Cobb's  Dig.  p. 
230)  the  application  for  dower  was  required 
to  be  made  within  seven  years  after  the  death 
of  the  husband,  and  by  the  act  of  December 
9,  1841  (Cobb's  Dig.  230),  the  limitation  of 
one  year  within  which  the  widow  was  re- 
quired to  make  her  election  was  made  to  com- 
mence running  from  the  granting  of  letters 
testamentary  instead  of  from  the  death  of 
the  husband.  In  Odam  v.  Caruthers,  6  Ga. 
39,  Nisbet,  J.,  said:  "Now,  according  to  our 
statute,  the  wife  occupies  the  same  degree 
with  the  children.  She  is  not  entitled  to  any 
portion  of  the  estate  independent  of  the  chil- 
dren, and  before  distribution  to  them,  but  is 
made  to  draw  an  equal  share  with  them. 
She  is  a  distributee  with  them,  entitled  to  an 
equal  share  of  the  personalty,  if  she  takes 
her  dower,  and  of  the  whole  estate,  if  she 
elects  to  take  a  child's  part  of  the  realty." 
The  question  of  the  election  to  take  dower  as 
affecting  the  widow's  interest  in  personalty 
was  not  directly  Involved;  but  what  was 
said  showed  the  view  taken  by  the  learned 
Judge  who  wrote  the  opinion  as  the  state  of 
the  law  prior  to  the  adoption  of  the  first  Code. 
He  cited  the  portion  of  the  act  of  18(H  al- 
ready quoted  as  being  of  force.  When  the 
Code  of  1863  was  adopted,  it  contained  lan- 
guage which  clearly  indicated  that  the  elec- 
tion to  take  dower  debarred  the  widow  from 
claiming  any  further  interest  in  the  realty 
of  her  husband,  but  not  in  the  personalty. 


The  sections  of  that  Code  on  the  subject 
have  been  carried  forward  Into  the  Code  of 
1895,  and  there  again  adopted.  By  section 
3355,  par.  3,  declaring  the  rules  of  distribu- 
tion of  estates,  it  is  said:  "If  there  are  chil- 
dren, or  those  representing  deceased  chil- 
dren, the  wife  shall  have  a  child's  part,  un- 
less the  shares  exceed  five  in  number,  in 
which  case  the  wife  shall  have  one-fifth  part 
of  the  estate.  If  the  wife  elects  to  take  her 
dower,  she  has  no  further  interest  in  the 
realty."  In  section  4689,  par.  3,  it  is  provid- 
ed that  dower  may  be  barred  "by  the  election 
of  the  widow,  within  twelve  months  from 
the  grant  of  letters  testamentary  or  of  ad- 
ministration on  the  husband's  estate,  to  take 
a  child's  part  of  the  real  estate  in  lieu  of 
dower."  The  language  of  these  sections  im- 
plies that  the  election  to  take  dower  does  not 
prevent  a  widow  from  claiming  a  child's 
part  in  the  personalty  left  by  her  husband; 
and,  when  the  history  of  these  provisions 
above  set  out  is  considered,  we  have  no 
doubt  that  such  Is  the  correct  construction  of 
the  law. 

By  section  3465  of  the  Civil  Code  it  is  de- 
clared that  "among  the  necessary  expenses  of 
administration,  and  to  be  preferred  before  all 
other  debts,  is  the  provision  for  the  support 
of  the  family,"  which  is  to  be  set  apart  in 
the  manner  therein  prescribed.  If  there  are 
no  minor  children,  she  may  obtain  a  year's 
support  for  herself.  If  there  are  children,  it 
is  for  their  benefit  as  well  as  hers.  There  is 
nothing  in  the  law  which  excludes  her  from 
inheriting  a  child's  part  if  she  has  a  year's 
support  assigned  to  her. 

From  what  has  been  said  it  will  appear 
that  the  court  erred  in  sustaining  the  demur* 
rer  and  dismissing  the  petition  of  the  widow. 
In  her  petition  she  made  a  claim  in  regard  to- 
prorating- debts.  But  this  is  not  involved  in 
the  ruling  now  under  consideration. 

Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(186  Qa.  22) 
SINGER  SEWING  MACH.  CO.  v.  JOHNS. 
(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 

(ByUahus  by  the  Court,) 

BviDBNOS  ({  419*)— Parol  EvinENCB— Vabt- 
iNG  Wbittkn  Contract. 

Where  one  purchasing  a  sewing  machine 
entered  into  a  written  contract  by  which  such 
purchaser  stated  that  she  received  the  machine, 
valued  at  ^8,  which  she  was  to  use  with  care, 
and  keep  m  Uke  good  order  as  when  received, 
and  for  the  use  of  which  she  agreed  to  pay  as 
rent  $5  in  cash  and  an  old  machine  at  the 
price  of  $4  on  the  delivery  of  the  agreement, 
and  $3  per  month  thereafter,  in  an  action  by 
the  sewing  machine  company  to  recover  the 
machine,  in  which  the  plaintiff  elected  to  take 
a  money  verdict  for  the  balance  due,  it  was  er- 
ror to  allow  the  defendant,  over  objection,  to 
testify  that  the  agreement  was  that  she  was  to 
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be  allowed  $16  for  the  old  machine ;  there  be- 
ing no  proper  proceeding  seeking  to  correct  the 
written  contract. 

[EM.  Note.— For  other  cases,  see  Evidence, 
C^nt.  Dig.  §§  1912-1928;    Dec  Dig.  t  419.*] 

Error  from  Superior  Oourt,  Paulding  Ck>un- 
ty;  Price  EdwardB,  Judge. 

Action  by  the  Singer  Sewing  Machine  Oom- 
pany  against  Mattie  Johns.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

F.  M.  Richards,  for  plaintiff  in  error.  O. 
D.  McGregor,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  Tlie 
other  Justices  concur,  except  BECK,  J.,  ab- 
sent 


(135  Oa.  79) 

TUCKER  V.  STATE. 
(Supreme  Court  of  Georgia.     Aug.  18,  1910.) 

(8yllabu%  hy  tlie  Court.) 

L  Gband  Jubt  ({  19^)— Objections  —  Tims 
FOB  Making. 

After  the  passage  of  an  act  of  the  Legis- 
lature changing  the  time  for  holding  the  su- 
perior court  in  a  certain  county,  court  was  held 
at  the  time  formerly  fixed  therefor.  Grand  ju- 
rors were  drawn  to  serve  at  the  next  regular 
term,  and  at  such  succeeding  term  a  grand  jury 
was  impaneled,  which  was  composed  of  a  num- 
ber of  grand  jurors  thus  drawn  and  talesmen 
summoned  to  complete  a  panel.  Held,  that  a 
person  accused  of  murder,  and  who  was  in  jail 
awaiting  indictment,  but  made  no  objection  to 
the  grand  jury  until  after  they  had  found  an 
indictment  against  him  and  he  had  been  put 
upon  trial  thereunder,  could  not  have  the  indict- 
ment quashed  by  a  plea  in  abatement  because 
of  the  illegality  of  the  time  when  the  term  of 
court  was  held  at  which  the  grand  jurors  were 
drawn ;  and  this  is  true,  although  the  plea  in 
abatement  was  interposed  before  pleading  to 
the  merits,  and  the  attorney  for  the  accused 
stated  that  he  had  not  been  employed  nntil  after 
the  indictment  had  been  found,  and  that  he  and 
his  client  did  not  know  of  the  irregularity  until 
after  it  had  been  so  found.  Turner  v.  State.  78 
Ga.  174;  Lascelles  v.  State,  90  Ga.  347,  d72, 
16  S.  SX  945,  35  Am.  St.  Rep.  216;  Folds  v. 
State,  123  Ga.  167,  51  S.  E.  305;  Parris  v. 
State,  125  Ga.  777,  54  S.  B.  751. 

[Eid.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  If  53-55 ;   Dec  Dig.  {  19.*] 

2.  Case  Distinguished. 

Id  Flnnegan  v.  State,  57  Ga.  427,  no  ques- 
tion seems  to  have  been  made  as  to  the  time 
when  the  objection  should  have  been  raised. 
The  decision  was  also  rendered  by  two  judges, 
with  a  strong  dissenting  opinion  by  the  Chief 
Justice.  If  the  opinion  of  the  majority  of  the 
court  in  that  case  should  be  followed,  rather 
than  the  dissenting  opinion,  so  far  aa  the  ruling 
went,  it  does  not  control  this  case.  Moreover, 
the  reasoning  of  the  dissenting  opinion  has  been 
followed  in  later  cases.  Williams  v.  State,  69 
Ga.  11  (5c),  27;  liee  v.  State,  69  Ga.  705;  Roby 
V.  State,  74  Ga.  812(a). 

3.  Review  on  Appeal. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  triaL 

Error  from  Superior  Ckrart,  Liberty  Coun- 
ty; P.  B.  Seabrook,  Judge. 


Frank  Tucker  was  convicted  of  crime,  and 
he  brings  error.    AfDrmed. 

H.  H.  Elders,  for  plaintiff  In  error.  N. 
J.  Norman,  Sol.  Gen.,  and  Jno.  C  EUirt,  Atty. 
Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  The 
other  Justices  concur,  except  BECK,  J^  ab- 
sent 


(US  Ga.  26) 
BUTTS  COUNTY  v.  HIXON. 

(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 

(8yllahu9  hy  the  Court.) 
1.  Bbidoes  (Si  41,  46*)— Counties  — Action 

FOB    INJUBIES  —  iNSTBUCnONS  —  PbOXIHATB 

Cause— Application  of  Rule. 

The  plaintiff  sued  the  county  of  Butts  to 
recover  damages  for  injuries  received  on  ac- 
count of  the  defective  condition  of  a  public 
bridge  built  by  the  county  authorities  since 
December  29,  1888.  She  alleged  that  the  in- 
secure condition  of  a  hand  railing  on  the  side 
of  the  bridge,  upon  which  she  placed  her  hand 
for  support  while  crossing  the  bridge  at  night, 
caused  her  to  move  towards  the  center  of  the 
bridge,  and  in  doing  so  her  foot  became  en- 
tangled in  the  rotten  and  Jagged  end  of  a  beam 
on  the  floor  of  the  bridge,  causing  her,  without 
fault  on  her  part,  to  fall  and  sustain  the  in- 
juries for  which  sne  brou|sht  suit  She  further 
alleged  that  the  defective  condition  of  the  bridge 
was  due  to  the  negligence  of  the  county  author- 
ities in  failing  to  repair  it,  after  knowing,  or 
being  charged  with  knowledge,  of  its  unsafe  con- 
dition. The  plalntifT  obtained  a  verdict,  and 
the  defendant  excepted  to  the  court*s  refusal  to 
grant  its  motion  for  a  new  trial.  Held,  where 
two  acts  of  negligence  concur  in  producing  an 
injury,  in  the  absence  of  either  of  wliich  the 
injury  would  not  have  occurred,  and  both  acts 
are  chargeable  to  the  same  person,  the  doctrine 
of  proximate  cause  is  not  applicable;  and  where 
acts  charged  as  negligence  consist  in  the  failure 
to  remedy  two  defects  in  a  public  bridge,  which 
would  not  constitute  negligence  until  the  coun- 
ty authorities  charged  with  the  repair  of  such 
bridge  had  actual  or  constructive  notice  thereof, 
and  both  defects  combine  in  causing  an  injury, 
which  would  not  have  occurred  had  either  not 
existed,  the  fact  that  the  county  authorities  are 
charged  with  knowledge  of  only  one  of  such 
defects  vnll  not  excuse  the  county  from  liability. 
1  Thompson  on  Negligence,  J  69;  Kraut  ▼. 
Frankfort,  etc.,  R.  Co.,  160  Pa.  SSTT,  28  AtL 
783. 

(a)  Tlie  following  charge  of  the  court:  "In 
this  case,  if  there  was  a  defect  in  this  bridge 
because  of  a  beam  placed  there  by  authority  of 
the  county  authorities,  and  it  was  saffered  to 
decay  and  become  rotten,  and  on  that  account 
it  became  dangerous,  then  if  the  county  authoiv 
ities,  the  county  commissioners,  had  notice  of 
it,  or  either  of  them,  or  if  that  condition  re- 
mained for  a  suflSdent  length  of  time  for  them 
to  discover  it  in  the  exercise  of  ordinary  care, 
which  would  be  notice  to  them,  and  if  the  plain- 
tiff was  injured  on  aicconnt  of  the  defecL  she 
would  be  entitled  to  recover"— was  not  suoject 
to  the  criticism  that  it  was  error  ''for  the  rea* 
son  that  it  is  not  adjusted  to  the  issues  in  this 
case.  The  plaintiff  alleges  in  her  petition,  and 
her  proof  tends  to  show,  that  she  caine  in  con- 
tact with  two  defects  in  the  hridgs,  the  loose 
railing  and  the  beams  of  wood  laid  across  the 
bridge,  and  that  both  these  defects  contributed 
to  her  injury."    Nor  was  such  charge  subject  to 
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th«  criticism  that  it  was  error  because  it  "in 
effect  instructs  the  jury  that  it  was  not  neces- 
sary that  the  county  authorities  phould  have 
notice,  either  actual  or  constructive,  of  the 
defective  condition  of  the  railing,  which  she  al- 
leges was  defective,  and  which,  according  to  her 
allegations  and  proof,  contributed  to  ner  in- 
jury." 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec. 
Dig.  i§  41,  46.*] 

2.  Appeal  and  Ebbob  (|  1000*)— Habiojess 
Ebrob— Admission  ov  Evidence. 

The  refusal  of  the  court  to  rule  out  the  evi- 
dence of  a  witness  for  the  plaintiff,  'That 
bridge  was  rebuilt  in  1891,"  upon  objection  of 
the  defendant  that  it  was  an  opinion  of  the 
witness,  was  not  error  requiring  a  new  trial; 
it  appearing  that  the  same  witness  delivered 
other  testimony  substantially  the  dame  as  that 
objected  to,  and  it  remained  before  the  jury 
without  objection.  Southern  By.  Go.  v.  Ward, 
131  Ga.  21,  61  S.  E^  913. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dee.  DI5.  1 1060.*! 

8.  DviDENOE  (J  218*)—C5oMPETENOT  —  Effect 
TO  Compromise  Suit. 

The  defendant  offered  the  following  testi- 
mony of  a  witness  sworn  in  its  behalf:  "Soon 
after  Mr&  Hixon  was  injured,  Mr.  J.  O.  Gas- 
ton, chairman  of  the  county  commissioners, 
turned  over  to  me  a  letter  from  W.  F.  Hizon, 
the  plain tifTs  husband,  and  a  witness  in  the 
case.  The  letter  was  apparently  written  with 
a  view  of  getting  the  commissioners  to  pay 
something  in  compromise  for  the  injury.  No 
amount  was  mentioned  in  the  letter,  but  he  said 
in  that  letter  'that  it  was  a  matter  which  ought 
to  be  compromised,*  inasmuch  as  the  county  and 
Mrs.  Hlxon  were  both  at  fault  in  causing  the 
injury.  I  have  lost  the  letter."  The  court 
committed  no  error  in  refusing  to  allow  such 
testimony,  and  in  sustaining  the  objection  of 
plaintiff's  counsel  to  its.  admission  on  the 
ground  that  the  letter  was  written  with  a  view 
to  a  compromise. 

[Ed.    Note.— For   other  cases,   see    Evidence, 
Cent  Dig.  it  745-763;  Dec.  Dig.  {  213.*] 

4.  Depobitions  (§  92*)— Failube  ow  Opposite 
Pabtt'8  GomnssioNEB  to  Act. 

The  petition  alleged  that  the  plaintiff  was 
a  resident  of  Mitchell  county.  Interrogatories 
were  sued  out  for  her  in  behalf  of  plaintiff,  in 
the  caption  of  which  it  was  stated  that  she  re- 
sided in  the  county  of  Effingham.  The  word 
"Mitcheir*  was  written  under  the  word  "Effing^ 
ham,"  and  erased.  Counsel  for  the  defendant 
signed  a  \^  -iting  on  such  interrogatories,  where- 
in he  acknowledged  service  and  notice  tiiereof 
and  waived  copy  of  same,  and  consented  that 
they  misht  be  executed  ''without  formal  com- 
mission," and  nominated  "Eugene  Coz  as  com- 
missioner to  represent  the  defendant"  Coz  did 
not  act  as  conmiissioner  in  the  execution  of  the 
interrogatories,  and  counsel  for  the  defendant 
in  writing,  before  the  case  was  submitted  to 
the  jury  and  after  giving  notice  to  the  opposite 
party,  objected  to  the  execution  and  return  of 
the  interrogatories,  on  the  ground  that  Cox  did 
not  act  as  one  of  the  commissioners.  It  ap- 
peared before  the  trial  judge  that  the  witness 
resided  in  £}ffingbam  county  and  Cox  resided  in 
Mitchell  county,  "200  miles  or  more  from  where 
the  witness  resided,  and  for  this  reason  he  did 
not  act  as  commissioner."  Heldy  the  court  com- 
mitted no  error  in  overruling  the  objections 
made,  and  in  allowing  the  interrogatories  to  be 
used  upon  the  trial  of  the  case. 

[Edi  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  S  92.*] 


6.  Reyibw  on  Apfbai.. 

The  evidence  supported  the  verdict,  and 
the  court  committed  no  error  in  refusing  a  new 
trial. 

Evans,  P.  J.,  and  Atkinson,  J.,  dissenting  in 
part. 

Error  from  Superior  Oourt,  Butts  County; 
El  J.  Reagan,  Judge. 

Action  by  Mrs.  W.  F.  Hizon  against  tbf 
County  of  Butts.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  B.  Wall  and  W.  D.  Walkins,  for  plaintiff 
in  error.  Robt  L.  Bemer,  for  defendant  In 
error. 

HOIiDEN,  J.    Judgment  affirmed. 

FISH,  C  J.,  and  LUMPKIN,  J.^  concm. 
BECK,  J.,  absent 

EVANS,  P.  J.,  and  ATKINSON,  J.,  dissent 
from  the  holding  in  the  fourth  headnote. 
When  a  party  to  a  cause  waives  the  Issuance 
of  a  formal  commission  to  take  intetrogato- 
ries,  and  nominates  a  named  indiyldaal  to 
represent  him,  the  waiver  amounts  to  a  con- 
vention that  the  interrogatories  may  be  taken 
by  commissioners,  one  of  whom  must  be  the 
person  named.  If  not  executed  agreeably  to 
the  convention,  the  interrogatories  should  be 
excluded  from  evidence. 

OSS  Ga.  22) 
JETER  V.  JONES. 
(Supreme  Court  of  Georgia.     Aug.  10,  1910.) 

(Syllahui  by  the  Oourt.) 

1.  Cancellation  op  Instruments^  51^  — 
Appeal  and  Bbbob  (|  1064*)  —  Hajucless 
BjBbob— Instructions. 

Where,  in  a  proceeding  brouefat  for  the 
purpose  of  canceling  a  deed,  the  plslntiff  sought 
to  prove  that  the  maker  was  mentally  incom- 

Setent  to  contract,  and  also  that  undue  in- 
uence  was  exercised  in  its  procurement,  there 
was  no  error  against  the  plaintifT  in  charging 
as  to  both  grounds;  and  although  the  Judge 
dealt  with  each  separately,  and  in  charging  as 
to  one  used  expressions  which,  taken  alone, 
might  have  indicated  that  the  Jury  should  find 
for  the  plaintiff  or  the  defendant  according  as 
they  should  determine  that  issue,  yet  when  he 
charged  in  regard  to  each  ground  as  affecting 
the  validity  of  the  deed,  and  from  the  entire 
charge  it  does  not  appear  probable  that  any 
harm  was  done  to  the  excepting  party,  no  re- 
versal will  result. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  J  108;  Dec.  Dig.  | 
51;*  \Appeal  and  Eh-ror,  Cent.  Dig.  {{  4219- 
4224 ;   Dec  Dig.  {  1004.*] 

2.  Deeds  (|  203*)— Undue  Influence— Men- 
tal Capacity— Evidence. 

On  an  issue  of  whether  or  not  a  deed  was 
procured  by  undue  influence,  evidence  of  state- 
ments of  the  maker  of  the  deed  to  the  effect  that 
the  grantee,  who  was  her  son,  was  worrying  her 
a  great  deal,  trying  to  get  her  to  make  him  a 
deed  to  the  land,  and  of  a  later  statement  that 
she  had  made  the  deed  to  him,  and  supi>osed 
that  he  was  satisfied,  were  not  admissible. 

(a)  It  was  contended  that  such  statements 
were  admissible  as  throwing  light  on  the  mental 
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capacity  of  the  maker;  but  it  is  not  stated  in 
the  motion  for  a  new  trial  that  they  were  offer- 
ed for  that  purpose,  nor  does  it  appear  that 
they  would  have  been  admissible  in  this  case  in 
behalf  of  the  plaintiif,  had  they  been  so  offered. 
[£]d.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  if  602-611 ;  Dec.  Dig.  §  203.*] 

3.  Tbial  (I  312*)— INSTBUCTIONB  Afivb  Sub- 
mission OF  Gausk— Scops  of  Judob'b  Au- 
thority. 

Where,  after  they  had  retired  for  consider- 
ation of  the  case,  the  jury  returned  and  request- 
ed a  recharge  on  a  certain  question,  it  was  not 
error  that  the  judge,  after  mstructing  them  on 
that  subject,  did  not  strictly  confine  himself  to 
it,  but  also  charged  on  another  issue  in  the 
case.  Parker  v.  Georgia  Pacific  Ry.  Go.,  83  Ga. 
539  (8),  10  S.  E.  233. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SS  744,  746;   Dec  Dig.  {  812.*] 

4.  Review  on  Appeal. 

In  yiew  of  the  evidence  and  the  ^neraJ 
charge,  none  of  the  grounds  of  the  motion  for 
a  new  trial  require  a  reversal. 

Error  from  Superior  Gourt,  Haralson  Goun- 
ty;   Price  Edwards,  Judge. 

Actioti  between  A.  E.  Jeter  and  J.  T.  Jones. 
From  the  Judgment,  Jeter  brings  error.  Af- 
firmed. 

Griffith  ft  Mathews,  for  plaintiff  in  error. 
J.  S.  Edwards  and  Loyd  Thomas,  for  de- 
fendant in  error. 

FISH,  G.  J.  Judgment  afllrmed.  The  oth- 
er Justices  concur,  except  BEGE[,  J^  absent 


(IK  Qa.  16) 

B.  O.  KINARD  ft  SON  T.  MANGHAM. 
(Supreme  Gourt  of  Georgia.     Aug.  10,  1910.) 

(SyUahuM  by  the  Court.) 

1.  Judgment  (f  866*)  — Revival  — Jubisdio- 
TioN  OF  Court. 

In  1893  the  county  court  existing  in  Butts 
county  was  abolished,  and  the  records  of  that 
court  were  directed  to  be  delivered  to  the  clerk 
of  the  superior  court  Acts  1893,  p.  372.  In 
1900  a  special  act  was  passed  by  the  Legisla- 
ture, creating  a  county  court  of  Butts  county. 
Acts  1900,  p.  151.  It  declared  that  such  court 
should  have  the  powers  mentioned  in  sections 
4170  to  4217,  inclusive,  of  the  Civil  Code  of 
1895.  But  it  also  contained  a  number  of  spe- 
cial provisions,  naming  the  judge  and  solicitor 
who  should  first  serve,  providing  salaries,  etc. 
It  made  no  reference  to  any  succession  to  the 
business  or  records  of  the  original  county  court 
Held,  that  the  new  county  court  thus  estab- 
lished by  special  act  was  not  identified  with  the 
former,  which  had  been  abolished,  either  as  a 
revival  of  it  or  as  a  successor  of  its  business, 
and  the  latter  court  had  no  jurisdiction  by  scire 
facias  to  revive  a  judgment  which  had  been 
rendered  in  the  former.  A  judgment  of  revival, 
by  the  second  county  court,  of  a  judgment  ren- 
dered in  the  original  county  court,  was  a  mere 
nullity,  and  a  levy  of  an  execution  issued  there- 
in could  be  successfully  met  by  an  affidavit  of 
illegality. 

[E3d.  Note.— For  other  cases,   see  Judgment, 
Gent  Dig.  fS  1603-1607;  Dec  Dig.  §  866.*] 

2l  Gross -Bill  of  Exceptions  Dismissed. 

The  judgment  complained  of  in  the  original 
bill  of  exceptions  being  affirmed,  the  cross-bill 
of  exceptions  is  dismissed. 


Error  from  Superior  Oourt,  ButtB  Coonty; 
E.  J.  Reagan,  Judge. 

Action  between  B.  C  Klnard  ft  Son,  for 
use,  etc.,  and  W.  H.  Mangham,  adminlstra* 
tor.  From  tbe  judgment,  Kinard  &  Son 
bring  error;  Mangham  filing  cross-exceptions. 
Judgment  on  main  bill  of  exceptions  affirmed, 
and  cross-bill  dismissed. 

Lane  ft  Park  and  Jos.  F.  Garmichael,  for 
plaintlflPs  in  error.  Y.  A.  Wrigiht,  J.  T.  Moore, 
and  O.  M.  Duke,  for  defendant  tn  error. 

LUMPKIN,  J.  Judgment  on  main  bill  of 
exceptions  affirmed.  Gross-bill  dismissed.  All 
the  Justices. concur,  except  BECK*  J^  absent 


JONES  V.  McKINNET. 


(115  Oft.  CO) 


(Supreme  Court  of  Georgia.     Aug,  18^  1910.) 

(8yllalu9  hy  the  Court,} 

1.  MoBTOAOES  (I  48*)  —  Execution  (|  88*)  — 
Sufficiency  of  Descbiption. 

A  mortgage  on  realty,  which  describes  the 
land  aa  "100  acres  of  land  No.  173,  known  as 
the  Jones  place,  in  the  Fifth  district  of  Wilcox 
county,"  is  not  on  its  face  Toid  on  account  of 
defective  description. 

(a)  Nor  is  the  levy  of  an  execution  based  on 
the  mortgage,  which  describes  the  property  in 
substantially  the  same  language. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Gent.  Dig.  §§  125-132;  Dec  Dig.  f  48;«  Exe- 
cution, Dec  Dig.  §  88.*] 

2.  Execution  (S  194*)— Claim  bt  Third  Pkb- 

SON— Admissibility  of  Evidence. 

The  mortgage  was  valid,  and  on  the  trial 
of  a  claim  which  w«s  interposed  against  the 
levy,  the  mortgage  and  fi.  fa.  were  admissible  in 
evidence  over  the  objection  that  the  description 
of  the  property  was  insufficient;  there  being 
extrinsic  evidence  tending  to  show  that  at  the 
time  the  mortgage  was  given  the  mortgagor 
(whose  name  was  T.  J.  Jones),  claiming  it  un- 
der a  deed,  had  for  a  number  of  years  resided 
on  the  property  with  his  family,  including  the 
claimant,  who  was  his  wife. 

[£)d.  Note.— For  other  cases,  see  Execation. 
Dea  Dig.  S  194.*J 

3.  Correct  If.stbuctions. 

There  was  no  error  in  the  charge  or  omis- 
sion to  charge,  as  complained  of  in  the  motion 
for  a  new  trial,  for  any  reason  assigned. 

4.  Review  on  Appeal. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  no  error  complained  of  required 
the  grant  of  a  new  triaL 

£2rror  from  Superior  Courts  WUcox  Coun- 
ty; U.  V.  Whipple,  Judge. 

Action  between  Liza  Jones  and  G.  F.  Mc- 
Klnney.  From  the  Judgment,  Jones  brings 
error.    AfDrmed. 

El  H.  Williams,  for  plaintiff  In  error.  W. 
L.  &  Warren  Orice,  for  defendant  In  error. 


ATKINSON,  J.  Judgment  aflELrmed.  Th* 
other  Justices  concur,  except  BECK,  J.,  ab- 
sent 


»For  other  cases  see  same  topio  and  section  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bep'r  Indeies 
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SOUTHERN  BY.  CO.  et  aL  t.  WOODRUFF. 

(Supreme  Court  of  Qeorgia.     Aug.  10,  1910.) 

(8yllahu$  hy  ih9  Court,) 

t.  New  Trial  (S  36*)— Exclusion  of  Cumu- 
LATiVK  Evidence. 

Where,  on  the  trial  of  an  action  for  a  per- 
sonal injury,  the  plaintiff,  while  on  the  stand  as 
a  witness,  admitted  that  he  had  not  made  com- 
plaint in  reference  to  the  injuiy  to  any  one 
save  his  wife  until  some  days  after  he  was  in- 
jured, and  other  testimony  was  also  admitted 
to  show  that  he  had  made  no  complaint  on  the 
night  of  the  injury,  exclusion  of  the  testimony 
of  still  another  witness  tending  to  show  that 
he  heard  no  complaint  will  not,  even  if  admissi- 
ble on  account  of  the  opportunity  of  such  wit- 
ness to  have  heard  such  complaint,  if  made,  re- 
?iuire  the  grant  of  a  new  trial,  after  verdict  in 
avor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  51-55;   Dec.  Dig.  {  35.«] 

2.    SUTFICIENCT    OF    BVIDENGB. 

There  was  sufficient  evidence  to  support 
the  verdict 

3.  Review  on  Ebbob. 

The  remaining  ground  of  the  motion  for  a 
new  trial  was  not  meritorious,  and  requires  no 
discussion. 

E^ror  from  Superior  Court,  Pike  County; 
E.  J.  Reagan,  Jndge. 

Action  by  J.  W.  Woodruff  against  the 
Southern  Railway  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

C.  EL  Battle  and  Howell  Hollls,  for  plain- 
tiffs in  error.  Westmoreland  Bros,  and  K 
C.  Armlstead,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  The 
other  Justices  concur,  except  BEX^K,  J.,  ab- 
sent 


(US  Ga.  84) 

OQLi¥T£RE5E  v.  BRAY. 

(Supreme  Court  of  Georgia.     Aug.  11,  1910.) 
(8yUal>us  hy  the  Court.) 

DOWEB  (§  99*)-nJUDGMENT— EJNTBY  NUNO  PbO 

Tunc— Pabties  Who  May  Enteb. 

In  1908  J.  F.  Ogletree  brought  an  action  in 
the  superior  court  of  Meriwether  county  against 
Mrs.  A.  A.  Bray ;  the  substance  of  the  petition 
being  as  follows:  W.  C.  Bray,  the  husband  of 
the  defendant,  died  in  1880.  Subsequently  she 
applied  to  said  court  for  dower,  and  m  August, 
1881,  commissioners  were  appointed  to  assign  it 
In  October,  1881,  all  the  lands  belonging  to  the 
estate  of  the  deceased  husband  were  sold  at 
sherifTs  sale,  subject  to  the  widow's  (the  de- 
fendant's) right  of  dower  therein,  and  a  deed 
thereto  executed  by  the  sheriff  to  the  purchaser. 
In  January,  1882,  the  commissioners,  who  had 
laid  off  and  admeasured  dower  In  such  lands 
to  the  defendant,  made  their  return  to  the  court, 
accompanied  by  a  plat  of  the  survey  made  at 
their  instance  by  the  county  surveyor.  No  fur- 
ther steps  have  ever  been  taken  in  the  proceed* 
ings  fof  dower,  and  the  return  of  the  com- 
missioners has  never  been  made  the  jud^ent  of 
the  court  The  defendant,  about  the  time  that 
the  return  was  made,  went  into  possession  as 
dowress  of  that  portion  of  the  land  assigned  to 
her  as  dower  in  the  return.  In  1889  and  1896 
defendant  sold  and  conveyed  her  life  estate  in 


I  certain  described  portions  of  ths  lai|d  so 
signed  her  as  dower  to  the  purchaser  at  the 
sheriffs  sale.  D^endant  has  continuously  re- 
mained in  possession  of  the  balance  of  ths 
dower  land  since  it  was  assigned  to  her.  By 
reason  of  the  fact  that  the  return  has  never 
been  made  the  judgment  of  the  court,  and  be- 
cause of  her  lon^  possession,  the  defendant  is 
setting  up  title  m  the  dower  land  adverse  to 
plaintiff,  and  is  claiming  that  she  has  title  to 
the  same  in  fee  by  prescription.  Only  two  of 
the  fire  conunissioners  who  laid  off  the  dower, 
and  who  know  that  defendant  went  into  poch 
session  thereof  as  dowress,  are  livin|r,  and  Uiey 
are  old  and  infirm,  and  their  testimony  may 
soon  be  lost  to  the  plaintiff.  Among  the  prayers 
were  the  following:  (1)  That  the  return  of  the 
commissioners  be  made  the  judgment  of  the 
court ;  (2)  that  it  be  decreed  that  the  defendant 
has  only  a  life  estate  in  such  of  the  land  as  she 
is  in  i>ossession  of  and  which  was  assigned  her 
as  dower,  and  that,  as  against  her,  the  plaintiff 
owns  the  fee  therein;  and  (3)  that  defendant 
be  enjoined  from  disposkig  of  the  fee  in  such 
land.  Held:  (1)  that  as  the  purchaser  at  sher^ 
iff's  sale  of  the  fee  in  the  land  in  question  by 
reason  of  his  interest  therein  was  a  party  to  the 
dower  proceedings,  and  as  he,  after  the  assign- 
ment of  dower,  purchased  from  the  defendant, 
as  dowress,  her  life  estate  in  certain  portions  of 
the  dower,  he  had  the  ri|ht,  not  only  for  the 
purpose  of  protecting  his  interest  in  fee  in  the 
dower  land,  but  also  for  the  purpose  of  protect- 
ing his  interest  in  the  life  estate  in  so  much  of 
the  land  as  he  bought  from  the  defendant,  to 
have  the  dower  proceedings  perfected  by  having 
the  return  of  the  commissioners  made  the  judg- 
ment of  the  court  nunc  pro  tunc,  and  that  the 
plaintiff  who  held  under  such  purchaser  had 
the  same  right— 23  Cyc.  840(F);  Id.  841  (n. 
29) ;  Id.  844  (4,  n-  43) ;  Id.  846  (2,  n.  57)-(2) 
that,  as  the  plaintiff  was  properly  in  court  to 
have  the  return  made  the  jud'gment  of  the 
court,  he  was  entitled  in  the  same  action  to  the 
other  relief  sought  in  the  prayers  above  named ; 
and  (3)  that  the  court  erred  in  sustaining  a 
general  demurrer  to  the  petition. 

[Bd.  Note.— For  other  cases,  see  Dower,  Dec. 
Wfr  §  99.*] 

Error  from  Superior  Oourt,  Meriwether 
County ;   R.  W.  EYeeman,  Judge. 

Action  by  J.  F.  Ogletree  against  A.  A. 
Bray.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Hill  &  Culpepper,  for  plaintiff  In  error. 
McLaughlin  and  Jones  &  Jones,  for  defend- 
ant  in   error. 

FISH,  C.  J.  Judgment  reversed.  BECK, 
J.,  absent    The  other  JUSTICES  concur. 


016  Oa.  U) 
SOUTHERN  RY.  CO.  v.  NICHOLS. 
(Supreme  Court  of  Georgia.     Aug.  10,  1910.) 

(SyUahw  hy  the  Court,) 

1.  Release  (S  52*)— Pleading— Ajcendicent— 
Pbooubement  by  Fraud. 

In  an  action  against  a  railroad  company 
by  an.employ6  to  recover  damages  for  a  per- 
sonal injury,  alleged  to  have  been  sustained  by 
the  employ^  while  traveling  as  a  passenger, 
where    the    railroad    company   pleads    the   em- 

filoy^'s  release  upon  a  consideration  of  one  dol* 
ar  as  accord  and  satisfaction,  it  is  competent 
for  the  employ^  to  amend  his  petition  by  al- 
leging that  the  release  was  procurad  by  fraud. 
An  amendment  which  alleges  that  the  employ^ 


••For  other  cases  see  same  topio  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep/r  Indexes 
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vma  indaced  to  Mgn  the  release  apon  the  false 
representation  of  the  agent  that  the  company's 
snrgeon  pronounced  his  injury  slight,  and  that 
he  would  be  able  to  resume  work  in  a  few  days, 
and  upon  the  company's  agent  delivering  to  him 
at  the  time  an  order  directing  the  employe's 
superior  officer  to  restore  him  to  his  former 
situation,  signing  the  superintendent's  name, 
which  order  was  issued  without  the  superin- 
tendent's authority  and  repudiated  by  the  com- 
pany, and  that  as  soon  as  he  was  refused  em- 
ployment he  tendered  the  dollar  to  the  agent 
who  gave  it  to  him,  which  tender  was  refused, 
is  sufficient  to  raise  the  issue  of  fraud  in  the 
procurement  of  the  release. 

[Ed.  Note.— For  other  cases,  see  Release,  Dec. 
Dig.  {  52.*] 

2.  Pleading  (S  Sll**)  —  Pehtioiv  —  Aicend- 

MENT. 

The  amendment  related  to  a  single  subject- 
matter,  and  was  properly  incorporated  in  a  sin- 
gle paragraph. 

lEjd.  Note.— For  otber  cases,  see  Pleading, 
Dec.  Dig.  S  241.*] 

S.  Removal  or  Causes  (S  46*)— Diverse  Citi- 
zenship. 

Where  in  a  joint  action  of  negligence  in 
the  state  court  against  three  defendants  a  i)er- 
emptory  Instruction  is  given  on  the  trial  in 
favor  of  the  two  defendants  who  are  residents 
of  the  state,  this  does  not  entitle  the  other,  al- 
though a  citizen  of  another  state,  to  remove  the 
case  to  the  United  States  court  because  of  di- 
verse citizenship. 

[E)d.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  §  73;   Dec  Dig.  i  46.*] 

4.  Neguoence  (§  141*)— Injubt  to  Passen- 
gers-^Compabativb  Negligbnoi^— Instbuo- 

TIONS. 

Where  the  court,  after  reading  from  Civ. 
Code  1895,  {  2822,  that  "If  the  complainant  and 
the  agents  of  the  railroad  company  are  both  at 
fault,  the  former  mav  recover,  but  the  damap;es 
shall  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  default  attributable  to  him," 
immediately  added,  "but  in  this  connection  I 
charge  you  that  the  plaintiff  can  in  no  event 
recover  if  he  could  by  the  exercise  of  ordinarv 
care  and  diligence  have  prevented  the  injury,^' 
such  instruction  is  not  open  to  the  criticism 
as  authorizing  a  recovery,  although  the  plain- 
tiffs negligence  may  have  been  the  preponder- 
ating cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  f  141.*1 

B.  OaBBIEBS  ({  328*)— INJTTBT  TO  PaSSBNGEBS 
— CONTBIBUTOBY   NEGUOBNCB. 

Where  it  appeared  that  a  passeng^er  having 
plenty  of  time  to  get  on  a  train  wihile  it  was 
standing  waited  until  it  began  to  move,  and  in 
an  attempt  to  get  on  board  bv  seizing  the  rail- 
ing of  the  car  his  projecting  body  came  in  con- 
tact with  a  pair  of  trucks  left  near  the  track 
on  the  station  premises,  and  thus  he  was  injur- 
ed, he  cannot  recover  damages  on  the  ground 
that  the  railroad  company  was  negligent  in  al- 
lowing the  trucks  to  be  placed  near  the  track. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1367-1369;  Dec.  Dig.  {  32a*] 

Error  from  Superior  Court,  WhltflekL 
County;  A.  W.  Flte,  Judge. 

Action  by  J.  El.  Nichols  against  the  Soutb- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

McE>aniel,  Alston  &  Black  and  Maddox, 
McCamy  &  Shumate,  for  plaintiff  in  error. 
Geo.  G.  Glenn  and  Westmoreland  Bros.,  for 
defendant  in  error. 


EVANS,  P.  J.  Jameo  B.  Nichols  brought 
suit  against  the  Southern  Railway  Oompanyi. 
R.  C.  Craig,  its  depot  agent,  and  J.  W.  Walk- 
er, the  agent  of  the  Southern  Express  Com- 
pany, to  recover  damages  for  personal  in- 
juries. He  alleged  that  he  was  employed  as 
an  engineer  on  a  freight  train  of  the  rail- 
way company;  that  he  ran  bis  train  into 
Chattanooga,  Tenn.,  where  he  boarded  an 
outgoing  passenger  train  for  Atlanta,  Ga. ; 
that  he  had  previously  asked  for  and  was 
expecting  a  telegraphic  pass,  authorizing  him 
to  be  carried  on  the  passenger  train,  and  so 
informed  the  conductor ;  that  the  plaintiff  in- 
quired of  the  ox)erator  at  Ooltewah,  Tenn., 
at  the  oCBce,  and,  the  pass  not  being  there^ 
he  reboarded  the  train  and  informed  the 
conductor  that  he  had  not  received  the  pass, 
but  that  be  would  get  it  when  the  train 
reached  Dalton ;  that  the  conductor  assented 
to  this;  that,  when  they  reached  Dalton, 
the  plaintiff  left  the  train,  went  into  the 
office,  and  inquired  about  the  pass,  and, 
•learning  that  it  was  not  there,  he  deter- 
mined to  reboard  the  train  and  pay  his 
fare;  that,  before  he  had  time  to  get  on, 
the  train,  without  warning,  started  off,  and 
he  had  to  run  to  catch  it ;  that  he  caught  the 
train  safely,  and,  while  in  the  act  of  swing- 
ing himself  on  the  steps  and  platform,  his 
body  came  in  contact  with  a  pair  of  trucks 
which  had  been  left  so  dose  to  the  coach  as 
to  strike  him,  knocking  him  off  the  steps  be- 
fore he  swung  his  body  dear;  that  but  for 
the  trucks  striking  him  he  woiQd  hare  board- 
ed, as  it  was  not  moving  so  fast  as  to  be 
dangerous  to  do  so,  he  frequently  having 
boarded  trains  safely  going  at  a  higher 
speed ;  that  Craig,  the  depot  agent,  was  neg- 
ligent, in  that  it  was  his  duty  to  see  that 
the  trucks  were  not  left  so  near  the  side  of 
the  coach  as  to  endanger  passengers  or  oth- 
ers in  attempting  to  board  the  car,  and  he 
failed  to  perform  this  duty;  that  the  trucks 
belonged  to  the  Southern  Elxpress  Company, 
and  had  been  placed  so  near  the  side  of  the 
coach  as  to  endanger  passengers  or  others  at- 
tempting to  board  the  train,  and  the  express 
agent  either  placed  -the  trucks  th^e  or  al- 
lowed them  to  1)0  so  placed,  which  was  neg- 
ligence on  his  part;  and  that  the  conductor 
was  negligent  In  starting  the  train  without 
giving  him  time  to  get  back  from  the  office 
to  board  the  same.  The  railroad  company 
filed  its  plea,  and  at  the  trial  amended  it  by 
setting  up  an  accord  and  satisfaction.  In 
that  the  plaintiff  had  l>een  settled  with,  and 
in  consideration  of  $1  had  signed  a  release 
covering  the  injuries  sued  for,  whereupon 
the  plaintiff  amended  his  declaration,  at- 
tacking the  plea  of  accord  and  satisfaction, 
and  alleging  that  the  release  was  procured 
by  fraud.  The  defendants  demurred  to  the 
amendment,  and  the  demurrer  was  OTerruled. 
At  the  conclusion  ot  the  evidence,  tJie  oourt 
announced  that  he  would  instruct  the  Jvrj 
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that  there  could  be  no  recoTery  against 
Craig  and  Walker,  whereupon  the  railroad 
company  filed  ite  petition  to  remove  the 
cause  to  the  United  States  court  The  pe- 
tition was  in  the  form  prescribed  by  the  act 
of  Congress,  and  was  accompanied  with  a 
bond.  The  court  refused  to  grant  the  order 
of  removal,  and  exception  was  taicen.  Pend- 
ing the  argument,  the  plaintiff  again  amend- 
ed his  declaration,  alleging  an  additional  act 
of  negligence.  A  verdlctT  was  rendered  for 
the  plaintiff.  The  defendants  moved  for  a 
new  trial,  whidti  being  refused,  they  ex- 
cepted. 

1,  2,  The  demurrer  to  the  amendment  at- 
tacking the  release  set  op  by  the  defendant 
as  a  plea  of  accord  and  satisfaction  was  upon 
the  grounds  that  it  was  not  set  out  in  order- 
ly paragraphs,  consecutively  numbered;  that 
the  facts  alleged  were  insufiicient  to  consti- 
tute fraud;  that  it  did  not  appear  that  the 
tender  was  a  continuing .  one,  or  made  to 
a  person  having  authority  to  receive  it ;  and 
that  the  amendment  undertook  to  vary  a 
written  contract  The  original  petition  set 
out  that  the  plaintiff  had  received  serious 
and  permanent  injuries.  The  amendment  al- 
leged that  the  plaintiff  would  not  have  set- 
tled with  the  company  for  the  nominal  sum 
of  $1  except  that  the  agent  of  the  company 
had  practiced  an  artifice  to  obtain  the  re- 
lease. The  device  was  a  false  representation 
by  the  agent  that  the  surgeons  of  the  defend- 
ant company,  who  alone  had  examined  the 
plaintiff,  pronounced  his  injuries  of  a  trifilng 
character,  and  the  assurance  that  he  would 
be  allowed  to  resume  his  work  as  an  eu» 
glneer  of  the  freight  train.  This  assurance 
was  In  the  form  of  an  order  purporting  to  be 
signed  by  the  superintendent  of  the  defend- 
ant company,  afterwards  repudiated  by  him 
and  the  company.  If  these  be  the  facts,  it 
is  apparent  that  the  plaintiff  accepted  a  nom- 
inal sum  in  settlement  of  his  injuries  be- 
cause of  this  artifice.  A  contract  obtained 
under  such  circumstances  is  fraudulently 
procured.  As  soon  as  the  plaintiff  discover- 
ed that  the  agent's  representations  were 
false,  and  that  the  company  would  .not  allow 
him  to  continue  in  its  ^nplojrment,  he  ten- 
dered the  money  back  to  the  company's 
agent  from  whom  he  received  it  He  proper- 
ly tendered  the  money  to  the  same  person 
whom  the  company  used  as  a  means  of  ob- 
taining the  execution  of  the  paper.  The 
amendment  related  to  only  one  subject-mat- 
ter, and  could  properly  be  incorporated  in  a 
single  paragraph. 

3.  The  right  to  remove  to  the  federal  court 
a  suit  against  three  tort-feasors,  one  of 
whom  is  a  nonresident  is  dependent  upon  the 
case  as  made  upon  the  pleadings,  and  is  not 
contingent  on  the  aspect  the  case  may  have 
assumed  on  the  facts  developed  on  the  mer- 
its of  the  issues  tried.  The  petition  present- 
ed a  joint  cause  of  action  against  the  resi- 
dent and  nonresident  defendants.  A  per- 
emptory Instruction  given  upon  the  trial  in 


favor  of  the  two  defendants  who  were  resi- 
dents of  the'  state  does  not  entitle  the  other, 
although  a  citizen  of  another  state,  to  re- 
move the  case  to  the  federal  court  because 
of  diverse  citizenship.  Kansas  City,  etc.,  By. 
Go.  V.  Herman,  187  U.  a  63,  23  Sup.  Ct  24, 
47  L.  Ed.  76;  2  Foster's  Federal  Practice,  | 
884  (b). 

4.  The  court  charged  the  jury  in  the 
language  of  Civ.  Code  1895,  S  2322,  that: 
"No  person  shall  recover  damages  from  a 
railroad  company  for  injury  to  himself  or 
his  property  when  the  same  is  done  by  his 
consent,  or  is  caused  by  his  own  negligence. 
If  the  complainant  and  the  agents  of  the 
company  are  both  at  fault  the  former  may 
recover,  but  the  damages  shall  be  diminished 
by  the  jury  In  proportion  to  the  amount  of 
default  attributable  to  him."  This  last  sen- 
tence Is  said  to  be  error,  because  it  author^ 
Ized  a  recovery  if  the  plaintiff's  negligence 
was  equal  to,  or  greater  than,  that  of  the  de- 
fendant's. An  inspection  of  the  charge 
shows  that  Immediately  after  reading  this 
section  the  court  added:  ''But  in  this  con- 
nection I  charge  you  that  the  plaintiff  can 
in  no  event  recover  if  he  could  by  the  exer- 
cise of  ordinary  care  and  diligence  have  pre- 
vented the  injury."  The  <iualificatlon  which 
the  court  put  upon  Civ.  Code,  §  2322,  is  that 
contained  in  Civ.  Code,  {  3830,  which  two 
sections  are  in  pari  materia;  and  neither 
did  the  court  confuse  the  two  sections,  nor 
was  the  charge  open  to  the  criticism  that  the 
plaintiff  was  entitled  to  recover  if  his  negli- 
gence was  equal  to,  or  greater  than,  that  of 
the  defendant's.  Indeed,  the  charge  was 
modeled  after  the  form  suggested  in  Amer- 
icus,  etc.,  Bailroad  Co.  v.  Luckle,  87  Oa.  6^ 
13  S.  B.  105. 

5.  If  a  passenger  is  given  ample  time  to 
get  on  a  train  before  it  starts  from  the  sta- 
tion, and  he  needlessly  waits  until  the  train 
is  in  motion  before  attempting  to  board  it 
and  is  injured  in  his  effort  to  get  aboard, 
but  not  from  any  negligence  of  the  company, 
the  latter  would  not  be  liable  In  damages  for 
the  injury.  Bicks  v.  Qeorgia  Southern  & 
Florida  B.  Co.,  118  Oa.  259,  45  &  B.  268; 
Meeks  v.  A.  ft  B.  Bailroad  Co.,  122  Oa.  266, 
50  S.  B.  99.  However,  if  it  may  be  inferred 
from  the  circumstances  that  the  passenger 
was  not  lacking  in  ordinary  care  in  attempt- 
ing to  board  the  car  in  motion,  and  would 
not  have  been  injured  but  for  some  super- 
vening negligent  act  of  the  railroad  com- 
pany, it  should  be  left  to  the  jury  to  deter- 
mine the  relative  diligence,  of  the  company 
and  the  passenger.  If  the  company  was  neg- 
ligent in  allowing  an  obstruction  upon  the 
depot  premises  so  near  the  track,  and  the 
jMissenger  In  boarding  the  car  exercised  ordi- 
nary care,  he  would  be  entitled  to  recover. 
On  the  other  hand,  if  the  company  was  not 
negligent  or  if  the  passenger  failed  to  ob- 
serve due  care  in  boarding  the  train,  he 
could  not  recover.     It  then  becomes  nece^- 
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sary,  In  reaching  a  condnslon  In  the  case, 
to  ascertain  whether  the  evidence  showed 
that  the  plaintifTs  Injury  was  caused  by  the 
failure  of  the  railroad  company  to  discharge 
any  duty  that  It  owed  to  him  as  a  passenger. 
The  plaintiff  had  been  assured  by  the  train 
dispatcher  that  he  would  be  given  a  tele: 
graphic  pass,  and  was  riding  upon  the  car, 
with  the  consent  of  the  conductor,  expecting 
that  the  pass  would  be  delivered  at  an  in- 
termediate station.  When  the  train  stopped 
at  Dalton,  the  plaintiff  left  the  car  and  en- 
tered the  station  house  to  Inquire  if  his  pass 
had  been  received.  The  telegraph  operator 
informed  him  that  he  had  not  received  it, 
but  was  wiring  for  it  According  to  the 
plaintiff's  own  testimony,  after  having  re- 
ceived this  information  from  the  operator, 
he  had  ample  time  to  return  and  board  the 
train  while  it  was  stopped.  Instead  of  do- 
ing this,  he  tarried  in  the  station  house  to 
converse  with  a  friend,  and  while  thus  en- 
gaged he  saw  the  train  moving  off,  and  im- 
mediately ran  to  catch  it  His  purpose  was 
to  get  aboard  the  forward  end  of  the  flrst- 
dass  coach,  but  a  man  was  In  his  way,  and 
he  waited  until  the  rear  end  of  the  coach 
reached  him,  when  he  seized  the  railing,  and 
just  as  he  placed  his  feet  upon  the  steps  for 
the  purpose  of  drawing  himself  up  he  was 
struck  by  the  trucks  and  knocked  under  the 
car.  The  plaintiff  said  the  trucks  which 
knocked  him  off  were  those  employed  by  the 
company  for  handling  the  baggage.  One  of 
his  witnesses  declared  that  they  belonged  to 
the  Southern  Express  Company,  and  were 
used  in  the  express  business.  There  was  no 
dispute  that  the  train  stopped  at  the  usual 
place  sufficiently  long  to  receive  and  dis- 
charge passengers.  The  train  officers  testi- 
fied that  the  usual  signals  were  given  for  the 
train  to  start.  The  plaintiff,  who  was  In  the 
station  house  talking  with  a  friend,  said  he 
did  not  hear  the  signal.  We  do  not  think 
this  negative  testimony  sufficient  to  raise  a 
conflict  on  this  point  The  only  act  which 
the  plaintiff  by  his  testimony  seeks  to  impute 
to  the  company  as  negligence  is  that  con- 
tained in  the  amendment  There  it  was  al- 
leged that  it  was  the  duty  of  the  railroad 
company  to  keep  its  depot  premises  in  a  rea- 
sonably safe  condition,  and  free  from  ob- 
structions so  near  its  track  as  to  endanger 
passengers  in  leaving  or  boarding  Its  train, 
when  in  the  exercise  of  ordinary  care ;  that 
the  railroad  company  failed  to  observe  this 
duty  when  It  permitted  the  trucks  which 
struck  the  plaintiff  to  be  placed  dangerously 
near  the  track;  that  these  trucks  were  an 
obstruction  in  plain  view  of  the  conductor 
in  charge  of  the  train,  and  it  was  negligent 
In  him  to  move  the  train  before  the  trucks 
had  been  moved  to  a  safe  way  from  the 
track,  as  passengers  were  in  the  habit  of 
boarding  the  cars  while  in  motion,  and  this 


was  knovim  to  the  conductor.  In  Central 
Railroad  Co.  v.  Perry,  68  Ga.  468,  it  was 
said  by  Bleckley,  J.,  that  "ordinarily  a  rail- 
road company  has  a  right  to  expect  that  pas- 
sengers will  get  on  and  off  at  the  place  pro- 
vided for  them,  and  there  only.  It  cannot 
be  stated  as  a  propositlcm  of  law  that  it  is 
its  duty  to  ke^  the  track  dear  for  pur- 
suers, or  that  a  passenger  has  a  right  to 
chase  a  flying  train.  As  a  general  rule,  on 
the  contrary,  no  such  duty  or  right  exists, 
and,  for  the  sake  of  the  public  as  well  as  of 
the  company,  it  is  better  they  should  not 
exist"  It  Is  unquestionably  true  that  a  rail- 
road company  must  use  due  care  in  provid- 
ing a  reasonably  safe  place  at  depots  and 
regrnlar  stopping  places,  so  as  to  enable  pas- 
sengers to  get  on  the  train  with  safety  to 
their  person,  and  not  move  its  train  until 
passengers  are  given  a  reasonable  opportun- 
ity to  get  off  and  on  the  cars.  When  the 
railroad  company  discharged  its  duty  in  this 
respect,  it  did  not  owe  to  the  plaintiff  the 
further  duty  to  provide  means  by  which  he 
could  board  the  cars  while  in  motion.  Sim- 
mons ▼.  Seaboard  Air  Line  Ry.,  120  Ga.  225, 
47  S.  E.  570;  Chicago  &  Northwestern  By. 
Co.  V.  Scates,  90  111.  686.  The  plaintiff, 
therefore,  failed  to  show  that  the  railroad 
company  was  negligent,  and  his  injury  was 
the  consequence  of  his  own  voluntary  act 

We  have  discussed  the  case  on  the  hypothe- 
sis that  the  plaintiff  was  injured  by  coming 
in  contact  with  the  trucks.  It  was  the  con- 
tention of  the  railroad  company  (and  evi- 
dence was  submitted  tending  to  prove  it) 
that  the  plaintiff  was  In  an  intoxicated  con- 
dition, and  was  injured  by  slipping  from  the 
steps  in  his  effort  to  board  the  train,  and 
was  not  struck  by  the  trucks  at  all.  The  evi- 
dence did  not  warrant  the  verdict;  and  some 
of  the  instructions  were  not  altogether  in 
harmony  with  the  views  expressed  herein. 
The  rulings  on  the  exduslon  and  admission 
of  evidence  were  not  erroneous. 

Judgment  reversed. 

BECK,  Jn  absent  The  other  Justices 
concur* 


015  Qa.  ») 
»OOTT  y,  STATE. 

(Supreme  Conrt  of  Georgia.    Aag.   10,   1910.> 
(Syllabut  hy  the  Court,) 

HOMICIOB  (§§   250,   809*)— MUBOEB^EVIOENCS 
— INS^BUCTIONS. 

The  evidence  amply  warranted  the  ver- 
dict and  did  not  authorize  a  charge  on  tiie 
subject  of  voluntary  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  M  61&-617,  64&-666;  Dec.  Dig. 
S§   250,   300.*] 

Error  from  Superior  Court  Washingtoo 
County;  B.  T.  Rawlings,  Judge. 

Charles  Scott  was  convicted  of  murder,  and 
brings  error.    Affirmed. 


Kor  other  caaei  see  same  topic  and  aectlon  NUMBER  In  Dee.  DIs-  A  Am.  DIs-  Key  No.  Series  ft  Rep'r  Indexes 
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M.  L.  GroeA  and  T.  J.  Swlnt,  for  plaintiff 
in  error.  Alf  r^  Herrington,  SoL  Gen.,  Hin«8 
&  Jordan,  and  H.  A.  Hall,  Atty.  Gen^  for 
the  State. 

EVANS,  P.  J.  Charles  Scott  was  convict- 
ed of  the  murder  of  Henry  Harris,  and  sen- 
tenced to  be  hung.  In  his  motion  for  new 
trial  he  complained  that  the  court  erred  in 
failing  to  charge  the  law  of  voluntary  man- 
slaughter, and  that  the  evidence  was  Insuf- 
ficient to  support  the  verdict  TIhe  motion 
was  overruled.  The  evidence  discloses  that 
the  defendant  entered  a  bouse  where  the  de- 
ceased was  sitting  in  a  chair,  reproached  the 
deceased  for  slapping  his  little  brother-in- 
law,  and  stated  he  was  going  to  kill  him,  and 
simultaneously  shot  him  with  a  pistol,  inflict- 
ing a  mortal  wound.  The  evidence  did  not 
authorize  an  instruction  on  the  law  of  volun- 
tary manslaughter,  and  was  amply  sufficient 
to  support  the  verdict 

Judgment  affirmed.  The  other  Justices 
concur,  except  BECK,  J.,  absent 


(135  Ga.  24) 

BRANAN  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Georgia.     Aug.  10,  1910.) 

(8yllabu4  hy  the  Court.) 

1.  Gabbiebs  (J  347*>— Injuby  to  Passenoeb— 

CONTBIBUTOBT    NeOLIOENCE. 

The  plaintiff  brought  suit  for  damages,  al- 
leging substantially  as  follows:  After  the  train 
of  the  defendant,  on  which  he  was  a  passen- 

Ser,  blew  for  his  station  and  began  to. slow  up, 
e  started  to  go  into  another  coach  to  get  a 
bundle  be  had  left  therein.  The  door  of  the 
car  had  been  left  open  by  defendants  agents, 
readv  for  passengers  to  get  out  As  he  got  to 
the  door,  a  violent  jerk  of  the  train  caused  him, 
in  order  to  steady  himself,  to  place  his  hand 
a^inst  the  door,  which  swung  to  and  cut  off 
his  finger.  The  door  was  defectively  construct- 
ed. Defendant's  agents  negligently  failed  to 
push  it  back  far  enough  to  catch,  and  allowed 
it  to  swing  loose.  The  engineer  negligently 
caused  the  jerk  of  the  train  just  as  plaintiff 
grasped  the  door,  causing' it  to  swing  to  and 
catch  his  finger.  The  roadbed  at  the  point  of 
injury  was  defective  in  specified  particulars, 
which  "contributed  to  said  jerk  of  the  train.'' 
Held^  whether,  after  the  train  blew  for  his 
station  and  began  to  slow  up,  the  plaintiff,  in 
undertaking  to  get  into  another  coach  to  get 
a  handle  which  he  had  left  therein,  was  in  this 
particular,  or  otherwise  under  the  allegations 
of  the  petition,  guilty  of  such  negligence  as 
would  bar  a  recovery,  was  a  question  for  the 
jury.  Cotchett  v.  Savannah  4c.  bL  Co.,  84 
Ga.  687,  11  S.  B.  553;  Augusta  So.  R.  Co.  v. 
Snider,  118  Ga.  146.  44  S.  E.  1005 ;  Central  of 
Ga.  Ry.  Co.  v.  Forehand,  128  Ga.  547,  58  S.  B. 
44. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1346-1307,  1402;  Dec  Dig.  { 
847.*] 

2.  Cabbiebs  ({  314*)— INJTTBY  TO  Passenoebs 
—Action— Petition. 

The  court  committed   error   ki  dismissing 

the  petition  upon  the  general  demurrer  thereto. 

[Ed.    Note. — For    other   cases,    see    Carriers, 

Cent.  Dig.  §§  1260,  1270,  1273-1280;  Dec.  Dig. 

f  314.»] 


Error  from  Superior  Ck>art,  Henry  Coun- 
ty; E.  J.  Reagan,  Judge. 
.  Action  by  T.  B.  Branan  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Reuben  R.  Arnold,  for  plaintiff  in  error. 
C.  E.  Battle,  Howell  Hollis,  Smith  &  Turn- 
er, and  N.  E.  &  W.  A.  Harris  for  defendant 
In  error. 

HOI/DEN,  J.  Judgment  reversed.  The 
other  Justices  concur,  except  BECK,  J.,  ab- 
sent 

(1S6  Ga.  28) 
FLETCHER  v.  HALL  et  aL 
(Supreme  Court  of  Georgia.     Aug.  10,  1910.) 

(8yllabu9  ly  the  Court.) 

MOBTOAQBS     ({     534*)  —  FOBECLOSUBB  —  SaLE 

Subject  to  Doweb— Intebest  Obtained. 
A  widow  made  application  in  March,  1867, 
for  dower  in  a  tract  of  land  containing  2OT 
acres,  more  or  less,  and  in  1868  was  assigned 
a  dower  estate  in  62^  acres  thereof.  After 
the  application  for  dower  was  made,  the  tract 
was  levied  upon  by  the  sheriff  by  virtue  of  a 
mortgage  fi.  fa.,  and  in  December,  1867,  it  was 
sold  under  such  levy.  The  entry  of  levy  and 
the  deed  to  the  purchaser  described  the  tract 
as  "containing  237  acres,  more  or  less,  widow*s 
dower  excepted."  Held,  that  the  sherifiTs  deed 
conveyed  the  fee  in  the  entire  tract  to  the  pur- 
chaser, subject  to  the  widow's  right  of  dower 
therein,  and  after  the  death  of  the  widow  the 
purchaser  was  entitled  to  the  62^  acres  as- 
signed to  the  widow  as  a  dower  estate.  Haw- 
kins V.  Johnson,  131  Ga.  347,  62  S.  E.  285. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  S  534.*] 

Error  from  Superior  Court,  Butts  County; 
£L  J.  Reagan,  Judge. 

Action  between  R.  M.  Fletcher,  adminis- 
trator, and  John  I.  Hall,  administrator,  and 
others.  From  the  Judgment,  Fletcher  brings 
error.    Affirmed. 

H.  M.  Fletcher,  for  pkilntlfr  in  error.  W. 
T.  Davidson,  J.  T.  Moon,  and  O.  M.  Duke, 
for  defendants  In  error. 

HOLDEN,  J.  Judgment  affirmed.  The 
other  Justices  concur,  except  BEiCK,  J.,  ab- 
sent. 

(135  Ga.  26) 
PRESTON  v.   DOZIER. 

(Supreme  Court  of  Georgia.     Aug.  10,  1910.) 

(SyllahuM  hy  the  Court,) 

1.  Bills  and  Notes  (8  245*)— Princfpal  and 
SuBETY  (§  86*>— Indorsement  op  Check— 

LlABILITT  AS  SUBBTY. 

Where  a  bank  to  which  a  check  on  an- 
other bank  is  presented  for  payment  requires 
the  payee  to  procure  a  third  person  to  indorse 
the  check,  and  this  is  done,  and  the  bank  to 
whom  the  check  is  presented  then  cashes  it 
for  the  payee  on  the  faith  of  this  indorsement, 
which  is  neither  necessary  nor  proper  for  the 
transmission  of  title  to  the  check  in  the  nego- 
tiation thereof,  but  is  for  the  sole  purpose  of 
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guaranteeing  payment  of  the  check,  ancfa  in- 
dorser  becomes  a  surety  thereon.  Sibley  ▼. 
Bank,  97  Ga.  126»  26  S.  E.  470:  Atkinson  ▼. 
Bennett,  108  Ga.  508,  30  S.  E.  599 ;  Buck  t; 
Bank,  104  Ga.  660,  30  S.  E.  872;  Ridley  t. 
Hightower,  112  Ga.  476,  37  S.  B.  733. 

(a)  In  order  to  bind  a  surety,  it  is  not  nee* 
essary  to  give  him  the  notice  of  dishonor  and 
protest  provided  for  by  Civ.  Code,  S  3688,  in 
respect  to  indorseiB  of  promissory  notes  and 
bills  of  exchange.    Sibley  v.  Bank,  supra. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dip.  §§  558^  559 :  Dec.  Diflr.  S  245;* 
Principal  and  Surety,  Dec.  Dig.  §  86.*] 

2.  Baitks  and  Banking  (8  114*)— Dnauthob- 
zzED  Act  of  Agent— Ratification. 

Even  if  the  cashier  who  paid  the  check,  as 
agent  of  the  defendant  in  error,  who  was  a 
banker,  waa  without  authority  to  pajr  it  with 
the  funds  of  his  principal,  his  action  in  so  do- 
ing was  ratified  by  the  defendant  in  error,  who 
brought  suit  on  the  check  in  his  own  name. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,    Cent.    Dig.    S{   277-280;    Dea   Dig. 


ing 


8  114 

8.  Principal  and  Subett  (J  162*)— Action 
ON   Check— Directing   Verdict. 

Under  the  pleadings,  and  the  undisputed 
evidence  showing  that  the  defendant  in  error 
through  his  a^ent  cashed  the  dieck,  on  which 
the  plaintiff  m  error  was  surety,  and  which 
was  never  paid,  there  was  no  error  in  directing 
a  verdict  against  the  plaintifif  in  error. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {8  442^145;  Dec  Dig. 

Error  from  Superior  Court,  Butts  County; 
E.  J.  Reagan,  Judge. 

Action  between  W.  W.  Preston  and  W.  B. 
Dozler.  From  the  Judgment,  Preston  brings 
error.    Affirmed. 

Jno.  R.  Jm  Smith,  for  plaintiff  in  error. 
H.  M.  Fletcher,  for  defendant  in  error. 

HOLDB^N,  J.     Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Oa.  58)  » 

GEORGIA  ENGINEERING  ft  CONSTRUC- 
TION  OO.    V.    HORTON    &    SMITH. 

(Supreme  Court  of  Georgia.     Aug.  12,   1910.) 

(Syllabus  by  the  Court,) 

1.  Devubber   Pbopeblt  Ovebbttled. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  plaintiff's  petition,  hased  oo  tlia 
ground  that  the  contract  was  one  within  the 
statute  of  frauds,  and  was  not  alleged  to  have 
been  in  writing.  Mobley  t.  Lott,  127  Ga.  '572, 
56  S.  C.  637. 

2.  Cobpobations    ({    613*)— Sufpicibnoy    of 
Petition— Action    Against   Cobpobation. 

Where  a  petition  alleged  that  the  plain- 
tiffs sold  lumber  to  a  corporation  of  the  county 
where  the  suit  was  brought  at  a  certain  price 
and  to  be  delivered  at  certain  times,  and  sought 
to  recover  damages  on  account  of  a  breach  of 
the  contract  arising  from  a  refusal  to  receive 
the  lumber  sold,  it  was  not  subject  to  special 
demurrer  on  the  ground  that  it  did  not  alleee 
the  name  of  the  officer  or  agent  of  the  defend- 
ant with  whom  the  contract  was  made.  6 
Enc.  PI.  &  Pr.  92 ;  Pierce  v.  Seaboard  Air  Line 
Ry.,  122  Ga.  664,  667,  669,  50  S.  E.  468 ;  Au- 
gusta Ry.   Co.   V.  Andrews,  92  Ga.  706,  710, 


712,  19  S.  E.  719:  81  Gyc  1226,  and  notes. 

(a)  In  Cherokee  Ikiills  ▼.  Gate  City  Ootton 
Mills,  122  Ga.  268.  50  S.  E.  82,  it  was  alleged 
that  ^  the  plaintiff,  a  corporation,  conducted 
certain  neeotiations  "through  its  proper  of- 
ficers.*' ana  that  the  defendant  called  on  the 
defendant  corporation,  "through  its  proper  offi- 
cers,'! to  make  good  the  contract^  and  tlie  de 
fendant's  officers  were  charged  with  bad  faith, 
and  attorneys*  fees  claimed  on  that  acoc^unt 
It  was  held  that  on  special  demurrer  it  should 
be  stated  what  "proper  officers*'  were  meant 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  2018;  Dec.  Dig.  {  613.*] 

8.  Evidence  (S  882*)--Dogt7mbntaby  Evi- 
dence—Bbisp  or  Evidence  in  otheb  Case. 
On  the  trial  of  a  case  in  the  superior  court, 
it  was  error  to  admit  in  evidence,  over  ob- 
jection, an  extract  from  an  original  brief  of 
evidepce  prepared  by  counsel  and  approved  by 
the  judge  oi  a  city  court  of  the  aame  county, 
and  used  on  the  hearing  of  a  motion  for  a 
new  trial  In  a  case  in  that  court  between  the 
same  parties.  Original  records  of  one  court 
are  not  ordinarily  admissible  in  evidence  in  a 
different  court  as  proo€  of  their  contents.  A 
certified  copy  of  such  brief,  not  the  original, 
was  the  prooer  evidence  •  to  show  what  a  wit- 
ness  testifiea   on    that   trial,   if  such   evidence 


was  otherwise  competent.  Civ.  Code,  (  5212; 
Belt  V.  State,  103  Ga.  12(8),  29  S.  E.  451: 
Cramer  ft  Co.  v.  Truitt,  113  Ga.  967,  39  S. 


El   459. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1287-124G ;  Dec.  Dig.  {  332.*] 

4.  Appeal  and  Ebbob  (S  1067*)— Harmless 
Ebbob— Exclusion  of  Evidence. 

There  was  no  evidence  requiring  a  new 
trial  in  rejecting  by-laws  of  the  defendant  cor^ 
poration  declaring  the  general  powers  of  the 
board  of  directors  and  the  general  duties  of  the 
president.  The  question  in  issue  was  whether 
an  agent  of  the  comoany,  whose  agency  waa 
recognized  and  not  denied,  had  authority  to 
bind  the  company  by  purdiase  <of  lumber  on 
certain  terms,  and  whether  he  made  the  trade 
contended ;  or,  if  he  did  not  have  such  au- 
thority, whether,  if  he  made  the  trade,  his  act 
was  ratified.  The  evidence  showed  that  the 
person  who  was  president  was  also  general 
manager. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  4194^199,  4205;  Dec 
Dig.  i  1057.*] 

5.  Review  on  Appeal. 

If  there  were  any  inadvertences  of  expres- 
sion in  the  charges  complained  of,  they  affect 
the  accuracy  of  statement  rather  than  the  cor- 
rectness oif  the  principles  announced.  They  will 
not  probably  occur  again,  and  require  no  ex- 
tended discussion.  None  of  the  other  ruling 
In  regard  to  the  admission  or  rejection  of  evi- 
dence were  such  as  to  require  a  new  trial, 
where  considered  in  connection  with  the  entire 
evidence. 

EJrror  from  Superior  Court,  Bloyd  County; 
Moses  Wright,  Judge. 

Action  by  Horton  &  Smith  against  the 
Georgia  E^ngineering  &  Constmction  Oompa- 
ny.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Lipscomb,  WUllDgham  &  Doyal  and  Dean 
&  Dean,  for  plaintiff  in  error.  M.  B.  EIo- 
banks,  for  defendant  in  error. 

LUMPKIN,  J.    Judgment  reversed. 

BOCK«  J.,  absent  The  other  Justices  eon- 
car. 
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BATEMAN  r.  'BATEMANL 
(Supreme  Cocrt  of  Georgia.     Aag.  11,  1910.) 

(Byllabus  5y  the  Court,) 

1.  Pabtnebship  (S  32*)— £}xi6tencb  of  Rkla- 

TION. 

The  foUowing  written  contract  was  enter- 
ed into:  '*This  contract,  entered  into  the  date 
above  written,  between  Ohaa.  L.  Bateman. 
part?  of  the  first  part,  and  J.  A.  Goggins  and 
O.  C.  Bateman,  parties  of  the  second  part, 
witnesseth:  That  Chas.  L.  Bateman,  party 
of  the  first  part,  agrees  to  sell  J.  A.  Goggins 
and  O.  G.  Bateman,  parties  of  the  second  part, 
all  pine  timber  down  to  (13)  thirteen  inches 
in  diameter,  and  all  oak  and  poplar  timber 
that  will  square  15  inches,  and  all  dogwood 
timber  of  merchantable  size,  on  his  plantation 
in  the  sixth  district  of  Grawford  county.  Ga., 
for  the  sum  of  fifteen  hundred  ($l,500.0(n  dol- 
lars, and  payments  to  be  made  and  half  of  each 
bill  of  lumber  as  sold,  except  such  bills  as  O. 
Lk  Bateman,  party  of  the  nrst  part,  may  see 
proper  to  have  sawed  for  himself,  and  price 
of  such  bills  shall  be  one  ($1.00)  dollar  per 
hundred  for  any  class,  and  same  to  be  credited 
on  above  account.  J.  A.  Goggins  and  O.  G. 
Bateman,  parties  of  the  second  part,  agree  to 
pay  $1,500.00  for  timber  as  above 'stated  and 
on  terms  as  slated,  and  to  furnish  lumber  for 
bills  as  stated  above  for  G.  L.  Bateman,  party 
of  the  first  part."  Signed  by  the  three  parties. 
The  evidence  disclosed  that  one  of  the  purchas- 
ers agreed  with  the  other  to  furnish  the  mules 
and  log  carts,  that  the  other  was  to  pay  for 
the  work,  and  that  each  was  to  have  an  inter- 
est in  the  proceeds,  the  amount  of  which  was 
not  distinctly  disclosed.  Held,  that  the  purchas- 
ers were  liable  as  partners,  and  the  fact  that 
one  of  them  collected  the  proceeds  of  certain 
sales  and  ran  away,  without  accounting  to  his 
partner,  furnished  no  ground  of  defense  to  the 
latter,  in  a  suit  on  the  contract 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  34 ;  Dec.  Dig.  §  82.*) 

2.  Logs   and    Loogino    (S   3*)— Bbeaoh   or 

TiKBEB    OONTRACT— MEASUBE    OF    DaVAOES. 

Suit  was  brought  by  the  vendor  upon  the 
contract  set  out  in  the  preceding  headnote.  It 
was  alleged  that  the  vendees  had  cut,  sawed, 
and  sold  more  of  the  timber  than  was  required 
to  pay  the  plaintiff  in  accordance  with  the  con- 
tract; that  he  had  demanded  of  them  one-half 
of  the  proceeds  of  each  shipment  of  lumber 
made  by  them,  and  also  one-half  of  the  pro- 
ceeds of  the  lumber  sold  by  them  to  parties 
in  the  locality;  that  they  had  refused  to  pay 
him  such  sums,  and  also  finally  refused  to  cut 
and  saw  anv  more  of  the  timber;  that  he  had 
received  only  $818.36,  leaving  a  balance  •  of 
$681.64  still  due.  Held,  that  in  such  a  suit  it 
was  erroneous  to  charge  as  follows:  "As  to 
the  payment  for  lumber  sold  and  delivered  to 
other  parties,  the  plaintiff  contends  that  the 
truth  of  the  case  is  that  the  defendants  have 
never  paid  for  lumber  sold  to  other  parties 
according  to  the  terms  of  the  contract,  but  that 
upon  appToaching  Gocrgins  and  Bateman,  that 
on  every  occasion  when  he  tried  to  get  kny 
money  out  of  them  on  their  contract,  that  they 
complained  that  they  were  making  no  money, 
and  used  all  of  their  receints  for  sales  to  pay 
off  their  hands,  and  they  could  not  grive  up  to 
him  one-half  of  the  money.  If  you  believe  that 
to  be  the  truth  of  the  case,  under  the  evidence, 
then  that  created  a  breach  on  the  part  of  the 
defendants  of  their  duty  toward  the  plaintiff  to 
pay  to  the  plaintiff  one-half;  and  I  charge  the 
jury  that  if  a  breach  at  diat  time  occurred  un- 
der the  contract,  because  of  a  refusal  of  the 
defendants  to  pay  the  mpney  due  by  the  con- 
tmct    npon    the   sales   of  various   bills   of  the 


parties  from  time  to  time  of  the  lumber  sawed 
from  this  place,  and  the  defendants  refused  tc 
make  any  statement  showing  what  was  the 
amount  received  from  those  bills,  that  consti- 
tuted such  a  breach  of  the  contract  that  en- 
titled the  plaintiff  to  claim  that  his  entire  bill 
was  due  fpr  the  amounts  of  timber  sold,  and 
the  reason  for  that  is  that  the  knowledge  of 
the  quantity  of  lumber  sawed  and  knowledge 
of  the  amounts  of  the  bills,  and  the  party  bbr 
whom  those  bills  were  owed  to  the  defendants, 
Goggins  and  Bateman,  tiierefore,  if,  having 
that  knowledge  of  the  amount  that  they  owea 
the  plaintiff  those  sums,  withheld  from  him 
the  mformation  upon  which  he  would  base 
his  claim  for  that,  the  law  would  hold  the 
entire  sum  was  due  at  once.  To  illustrate  what 
I  mean,  if  you  hire  a  man  on  a  farm  to  work 
for  $200  a  year,  and  he  stays  six  months  and 
runs  away,  without  any  fault  on  your  part, 
he  is  not  entitled  to  recover  a  dollar,  for  he  has 
made  a  breach  of  the  -entire  contract  On  the 
other  hand,  if  you  hire  a  man  to  work  for 
$200  a  year  and  he  renders  proper  service,  and 
without  just  cause  he  is  run  off  from  the  place, 
he  can  wait  until  the  end  of  the  year  and  re- 
cover the  whole  12  months*  wages.  Why?  Be- 
cause there  is  a  breach  of  the  contract  without 
fault  on  his  part" 

[E3d.  Note.— For  other  cases,  see  Logs  and 
liogging,  Gent  Dig.  §S  6-12;  Dec.  Dig.  {  S,*] 

8.  Logs  and  Logging  (|  3*)— Bbeach  ov 
Timber  Gontbact— Measure  of  Damages. 
Under  such  a  suit  it  was  also  error  to 
charge  as  follows:  "Where,  however,  a  con- 
tract has  no  specified  time  within  which  the 
payments  were  to  be  made,  but  were  to  be 
made  out  of  Certain  sales,  and  plaintiff  shows 
the  sales  have  been  made,  and  there  is  nothing 
from  the  evidence  in  the  case  in  consequence 
of  the  refusal  of  the  defendants  to  make  a  dis- 
closure, either  from  inability  or  other  cause, 
but  there  is  a  breach  of  the  contract  in  refer- 
ence to  that  matter  by  the  defendants  in  the 
case,  so  that  the  plaintiff  has  no  way  of  as- 
certaining within  what  time  his  money  is  due, 
then  the  result  of  that  breach  on  the  part  of 
the  defendants  is  to  give  to  the  plaintiff  the 
right  of  action  for  the  entire  amount  due  upon 
the  contract  for  the  purchase  of  the  timber: 
and  therefore  I  charge  the  jury  in  this  case,  If 
you  believe  that  although  Goggins  and  Bate- 
man had  a  right  under  the  contract  not  to  be 
called  upon  to  pay,  'except  as  there  were  sales 
of  bills  of  lumber  sawed  on  this  land,  the  law 
holding  they  would  have  a  reasonable  time  with- 
in which  to  saw  the  timber  from  the  land  and 
sell  it,  and  that  having  that  right  they  sawed 
the  timber,  or  a  considerable  portion  of  it,  and 
upon  request  of  G.  L.  Bateman  to  make  a 
showing  and  settle  for  such  lumber  as  they  had 
sawed,  and  they  failed  and  refused  to  do  it, 
so  that  he,  Bateman,  was  left  in  ignorance,  and 
without  any  means  of  ascertaining  the  amount 
of  his  timber  they  had  sawed,  and  the  prices 
at  which  they  had  sold  it  so  that  he  was  not 
in  a  position  of  knowing  from  them,  through 
their  concealment  of  those  facts,  then  as  far 
as  he  is  concerned  the  law  would  give  him  the 
right  of  action  to  recover  the  entire  amount 
due.  except  as  they  were  entitled  to  credit" 

(a)  The  doctrine  of  anticipatory  breach  of 
contract  where  one  party  to  a  contract  in- 
volving mutual  obligations  repudiates  it  before 
the  time  of  performance  has  arrived,  was  not 
involved  in  the  case  as  laid  by  tbe  plaintiff. 
Neither  was  the  rule  involved  that  one  who 
enters  into  an  entire  contract,  and  abandons  It 
after  only  part  performances,  is  not  entitled 
to   recover  on  the  contract  at  all. 

(b)  The  fact  that  a  plaintiff  finds  it  diflicult 
to  prove  his  case  as  alleged,  or  to  have  an  ac- 
counting and  show  the  amount  of  timber  which 
has  been  cut  and  sold  by  the  defendants,  bv 
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cause  he  Is  In  ignorance  of  the  actual  amount 
cut  and  the  prices  thereof,  and  does  not  have 
the  means  of  ascertaining  it.  will  not  authorize 
him  to  recover  on  a  basis  different  from  that  on 
which  he  has  sued. 

[Ed.  Note. — £\>r  other  cases,  see  Logs  and 
Logging.  Cent.  Dig.  §§  6-12 ;  Dec.  Dig.  |  3.*] 

Error  from  Superior  Ck>urt,  Houston  Ck)un- 
ty;  W.  H.  Felton,  Judge. 

Action  between  O.  C.  Bateman  and  C.  L. 
Bateman.  £Yom  the  Judgment,  O.  G.  Bate- 
man brings  error.    Reversed. 

H.  A.  Mathews,  M.  G.  Bayne,  and  W.  D. 
&  Custis  Nottingham,  for  plaintiff  in  error. 
O.  C.  Hancock,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  reversed.  The 
other  Justices  concur,  except  BECK,  J.,  ab- 
sent 


a36  Gft.  in) 

UNITED  GLASS  CO.  v.  CHAMLEE.t 
(Supreme  Court  of  Georgia.    Aug.  10,  1910.) 

(Syllahut  ly  the  Court.) 

t,  Deuubbebb  Pbopeblt  Ovebbuled. 

There  was  no  error  in  overruling  the  de- 
murrers to  the  sheriff's  answer  to  the  rule. 

2.  Execution  (I  152*)  —  Shebiffs  and  Oon- 
STABLES  (S  118*)  —  Custody  of  Pbopebty  — 
Deliveby  on  Fobthcomino  Bond— Duty  or 
Shebiff. 

If  personal  property  was  levied  on  under 
an  execution,  and  a  claim  thereto  duly  interpos- 
ed and  a  forthcominz  bond  given,  with  proper 
security,  it  was  the  duty  of  the  sheriff  to  leave 
the  property  in  the  possession  of  Ihe  claimant. 
If  found  subject,  and  not  forthcoming  on  the 
day  of  sale,  there  was  a  remedy  on  the  bond. 
The  sheriff  was  not  for  that  reason  liable  to 
rule  for  not  having  made  the  money.  Civ.  Code, 
f  46ia 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  |§  406,  407 ;  Dec  Dig.  1 152:*  Sher- 
iffs and  Constables,  Cent.  Dig.  S|  196-198; 
Dec.  Dig.  §  118.*] 

S.  Shebiffs  and  Constables  (§  93*)— Liabil- 
ity FOB  Loss  of  Pbopebty  Levied  On. 
Without  special  authority,  attorneys  can- 
not receive  anything  in  discharge  of  a  client*s 
claim  but  the  full  amount  in  cash.  Civ.  Code, 
i  44iai  But  if  the  attomev  for  the  plaintiff  in 
n.  fa.,  in  the  effort  to  collect  the  money  due 
thereon,  and  while  representing  his  client,  made 
an  agreement  as  to  leaving  the  property  levied 
on  at  a  certain  place,  and  so  directed  the  sheriff 
as  to  cause  an  illegal  sale  to  be  made  by  the 
latter  without  having  the  goods  in  possession, 
and  the  attorney  bid  them  in  for  his  client,  and 
afterwards  they  were  burned  in  a  fire  occurring 
at  the  place  where  they  were  left  by  consent, 
on  a  rule  against  the  sheriff  for  not  having 
realized  the  amount  of  the  execution  he  would 
not  be  liable  for  damages  resulting  from  the 
above-stated  causes. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |§  114,  140;   Dec  Dig.  § 

93.*] 

4.  Review  on  Afpeau 

No  formal  traverse  appears  to  have  been 
made  to  the  sheriff's  answer.  The  pleadings  and 
evidence  were  somewhat  confused.  The  charges 
may  not  have  been  altogether  free  from  inac- 
curacy. But,  upon  a  review  of  the  whole  case, 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 


Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  the  United  Glass  Company 
and  R.  L^  Chamlee,  administrator.  From  the 
Judgment,  the  glass  company  brings  error. 
Affirmed. 

Dean  ft  Dean  and  Henry  Walker,  for  plain- 
tiff in  error.  McHenry  &  Porter,  Geo.  A.  H. 
Harris  &  Sons,  and  R.  Lk  Cliamlee,  for  de- 
fendant in  error. 

FISH,  C.  J.   Judgment  alBrmed* 

BECK,  J.,  absent  The  other  Jostices  con- 
cur. 


(135  6a.  M) 

TUCKER  ▼.   KNIGHTS   OF  PYTHIAS  OF 
NORTH  AND  SOUTH  AMERICA 

(Supreme  Court  of  Georgia.     Aug.  12»   1910.) 

(ByllabuM  hy  ihe  CowrU) 

INSUBANCE  (§S  771,  815*)— Benefit  Insitb- 
ANCE  —  Pleading  —  PErmoN  —  Eyidencb 
—  Verdict  —  *'Repbesentative"  —  '*Leoai. 
Representative.  ' ' 

The  court  committed  no  error  in  oyerroling 
the  demurrer  to  the  petition  and  directing  a  ver- 
dict in  favor  .of  the  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1935,  199&-rJ98;  Dec  Dig.  {{ 
771,  815.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4070-4076;  vol.  8,  p.  7704;  voL  7, 
pp.  6110-6115;    vol.  a  p.  7785.] 

Error  from  Superior  Coart»  Chatham  Gonn- 
ty;  W.  G.  Charlton,  Judga 

Action  by  A  L.  Tucker,  administrator, 
against  the  Knights  of  Pythias  of  North  and 
South  America.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Travis  &  Travis,  for  plaintiff  in  error.  Gor- 
don Saussy,  for  defendant  in  error. 

-HOI/DEN,  J.  The  administrator  of  a'  de- 
ceased member  of  the  ''Grand  Lodge  of  the 
Knights  of  Pythias  of  the  State  of  Georgia,'* 
a  mutual  benefit  society,  sued  the  Idtter  on 
a  policy  issued  by  It  to  the  member  on  De- 
cember 18,  1904,  which  policy  provided  tliat 
the  order,  "under  the  following  express  con- 
ditions, stipulations,  and  agreements  now  ex- 
isting or  that  may  hereafter  be  enacted  by 
the  grand  lodge,  will  pay  to  the  widow,  legal 
heirs  or  representatives,  at  the  death  or*  the 
member,  a  specified  amount,  provided  that 
the  member  shall  have  complied  with  all 
regulations  and  laws  of  the  lodges,  and  the 
following  conditions  that  the  member  shall 
be  in  good  standing  in  his  lodge  at  the  time 
of  his  death,  and  the  records  of  the  endow* 
ment  bureau  shall  sustain  the  same,  that  the 
policy  shall  not  be  assigned  or  hypothecated 
by  the  member  before  his  death,  or  by  his 
widow,  legal  heir,  or  representatives  after  hie 
death.  A  copy  of  the  policy  was  annexed  to 
the  petition,  which  alleged  a  compliance  by 
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the  mem!)er  and  the  plaintiff  '*wlth  all  the 
tenns,  conditions,  rules  and  regulations  of 
the  said  grand  lodge  necessary  or  requisite  to 
entitle  the  petitioner  to  collect  the  said  sum 
of  $S0O,  which  the.  defendant  refused  to  pay." 
The  defendant  denied  liability  to  the  plain- 
tiff, and  pleaded  and  proved  payment  of  the 
amount  of  the  policy  to  the  mother  of  the 
deceased,  who  testified  that  "she  was  depend- 
ent upon  the  deceased  member/'  The  evi- 
dence showed  that  the  deceased  was  never 
married,  and  left  surviving  him  his  father, 
mother,  and  one  sister.  The  defendant  Intro- 
duced in  evidence  the  preamble  to  the  by- 
laws and  the  by-laws  of  the  Grand  Lodge  of 
Greorgia  In  existence  at  the  time  the  policy 
was  issued  and  at  the  death  of  the  member. 
The  preamble  to  the  by-laws  states:  "Where- 
as the  supreme  lodge  *  *  *  has  granted 
unto  the  several  grand  lodges  under  its  ju- 
risdiction the  right  and  authority  to  manage 
a  beneficiary  fund  and  establish  bureaus  of 
endowment  for  the  benefit  of  the  families  and 
heirs  of  deceased  knights  in  their  respective 
jurisdictions."  The  first  section  of  the  by- 
laws provides:  "A  bureau  of  endowment  Is 
hereby  created,  whereby,  upon  satisfactory 
proof  of  the  death  of  the  sir  knight,  •  •  • 
a  sum  of  money  named  in  his  certificate  shall 
he  paid  to  his  widow,  orphans,  or  dependent 
relatives,  in  accordance^  with  the  provisions 
hereinafter  made."  Another  section  declar- 
ed: "Upon  the  receipt  and  proof  of  the  death 
of  a  knight  in  good  standing,  the  secretary 
shall  make  due  publication  of  the  same;  and, 
when  there  has  been  sufiftdent  proof  of  the 
Identification  of  the  legal  heir  or  heirs,  the 
board  of  control  shall  cause  to  be  paid  to  the 
heir  or  heirs  the  sum  of  money  from  the  en- 
dowment fund  due  upon  the  certificate  of  en- 
dowment." Other  sections  provided:  "Each 
applicant  shall  have  entered  upon  his  appli- 
cation the  name  or  names  of  the  person  or 
persons  to  whom  he  desires  his  benefits  paid. 
•  •  •  In  the  event  of  the  death  of  a  mem- 
ber of  the  order,  and  no  person  or  persons 
shall  be  entitled  to  receive  such  benefits  by 
the  law  of  this  order,  one-half  shall  revert  to 
the  benefit  fund  of  the  endowment  bureau 
and  one-half  to  the  lodge  of  which  the  de- 
ceased brother  was  a  member.  •  •  ♦  xjp- 
on  receipt  of  order  from  the  board  of  man- 
agers, he  [secretary  and  treasurer]  shall  im- 
mediately pay  to  the  legal  representatives  of 
deceased  knights,  through  l^e  cjianoellor 
commander  of  deceased  member's  lodge,  the 
amount  due  from  the  benefit  fund,  receiving 
therefor  receipt,  and  cancel  said  brother's 
policy."  The  secretary  and  treasurer  "shall 
Issue  monthly  a  circular  containing  the  fol- 
lowing;   ^    •    •    5th.    The  amount  paid  to 


legal  representatives."  Upon  the  oonclusion 
of  the  testimony,  the  court  directed  a  verdict 
In  favor  of  the  defendant,  and  the  plaintiff 
excepted. 

1.  In  view  of  the  allegations  of  the  petition 
that  the  deceased  and  the  plaintiff  (the  admin- 
istrator of  the  estate  of  the  former)  had  com- 
plied "with  all  the  terms,  conditions,  rules  and 
regulations  of  the  said  grand  lodge  necessary 
or  requisite  to  entitle  the  petitioner  to  collect 
the  said  sum  of  $300,"  and  the  stipulation  In 
the  policy  sued  on  that  the  defendant,  who  is- 
sued it,  will  pay  "to  the  widow,  legal  heirs,  or 
representatives"  of  the  deceased  member  the 
amount  specified  in  the  policy,  there  was  no 
error  In  overruling  a  general  demurrer  to  the 
petition,  the  by-laws  of  the  defendant  not  ap- 
pearing therefrom,  and  nothing  appearing 
which  would  preclude  a  recovery  on  the  part 
of  the  administrator  as  coming  within  the 
class  "legal  heirs  or  representatives"  referred 
to  in  the  policy.  The  order  overruling  such 
general  demurrer  did  not  preclude  the  de- 
fendant from  showing  that  under  its  by-laws 
the  "legal  heirs  or  representatives"  referred 
to  in  the  policy  did  not  include  the  adminis- 
trator of  the  deceased  member,  and  that  such 
administrator  could  not  recover  on  such  pol- 
icy. "A  contract  entered  Into  by  a  benefit 
society  with  a  member  is  executory,  and  its 
terms  will  be  ascertained  from  the  certificate 
issued  to  the  member,  In  connection  with  the 
charter  and  laws  of  the  society,  subject  to 
the  law  of  the  state  under  which  it  is  creat- 
ed." Union  Fraternal  League  v.  Walton,  109 
Ga.  1,  34  S.  E.  317,  46  Ll  R.  A  424,  77  Am.  St. 
Rep.  350 ;  Civ.  Code,  f  2135.  The  words  "rep- 
resentative" and  "legal  representative"  of  a 
person  do  not  necessarily  Include  the  admin- 
istrator or  executor  of  such  person;  but  such 
words  are  to  be  construed  in  connection  with 
the  context  and  the  writings  forming  a  part 
of  the  contract  in  which  such  words  are  used. 
25  Cyc.  175;  5  Words  &  Phrases,  4070,  4076. 
The  words  above  referred  to,  as  employed  in 
the  policy  and  by-laws  of  the  defendant,  con- 
strued in  the  light  of  the  objects  and  pur- 
poses which  the  order  sought  to  accomplish, 
were  not  Intended  to  include  the  administra- 
tor of  the  member  referred  to  in  the  policy. 
See  1  Bacon  on  Benefit  Societies  and  Life  In- 
surance, S  262;  Warner  v.  Modern  Woodmen 
of  America,  67  Neb.  233,  93  N.  W.  397,  61  Ll 
R.  A.  608,  108  Am.  St.  Rep.  634;  Masonic 
Mutual  Relief  Association  v.  McAuley,  2 
Mackey  (D.  C.)  70(2).  The  court  committed 
no  error  In  directing  a  verdict  in  favor  of 
the  defendant. 

Judgment  afl^rmed. 

BECK,  J.,  absent   The  other  Jiutlcei  con- 
cur. 
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(136  Oa.  74) 

SOUTHEEtN  BY.  OO.  r.  TOLLERSON. 

(Sopreme  Court  of  Georgia.     Aug.  13,  1910.) 

(Syllabus  by  the  Court,) 
h  New   Trial  (S  162*)— Refusal— Remitti- 

TUB. 

Where,  in  an  action  for  damages  to  live 
stock  which  were  shipped  over  a  line  of  rail- 
ways, and  some  of  which  were  alleged  to  have 
been  injured  by  negligence  in  failing  to  prop- 
erly care  for,  feed,  and  water  them,  the  jury 
found  for  the  plaintifT  $500,  and  the  presiding 
judge  granted  a  motion  for  a  new  trial  unless 
the  plaintiff  would  write  ofl^  from,  the  verdict 
the  sum  of  $100,  which  was  done  and  a  new 
trial  refused ;  and  where  it  did  not  appear  from 
the  evidence  that  the  plaintiff  was  entitled  to 
recover  the  sum  thus  reduced,  or  that  a  sum 
could  be  accurately  ascertained  to  be  written 
off  from  the  verdict  and  leave  the  balance  to 
stand  as  a  lawful  finding,  such  ruling  was  er- 
roneous. 

[Bd.  Note.—For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  324-329;    Dec.  Dig.  |  162.*] 

2.   CABBIEB8     (f    211*)   —   ShIFKENT     OF    LiVE 

Stock— Failube  of  Shipfeb  to  Feed  and 

Water— Action  fob  Dakaqes. 

If  live  stock  were  shipped  under  a  valid 
written  contract  providing  that  the  shipper  or 
his  agent  should  accompany  the  animals  trans- 
ported and  should  feed  and  care  for  them  at 
his  own  expense,  provided  that,  upon  his  failure 
to  do  so,  the  railroad  company  might  feed  and 
care  for  them  at  the  expense  of  the  owner,  a 
failure  on  the  part  of  the  shipper  to  comply 
with  such  contract  was  a  default  on  his  part, 
and  he  could  not  recover  for  damages  arising 
therefrom;  nor  could  the  consignee,  who  relied 
on  such  contract  as  having  been  made  for  him. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fS  92ft-928;   Dea  Dig.  |  211.*] 

3.  Cabbiebs  (I  219*)  —  Shipment  of  Live 
Stock— -Failube  of  Shipfeb  to  Feed  and 
Watebt— Action  Against  Cabbieb. 

If  such  animals  were  shipped  from  one 
state  to  another,  and,  on  default  of  the  owner 
or  shipper  to  comply  with  a  valid  special  con- 
tract of  shipment  of  the  character  indicated  in 
the  preceding  headnote,  it  was  necessary  for  one 
of  a  line  of  connecting  railroads  to  feed  and 
water  the  stock,  under  section  4387  of  the  Re- 
vised Statutes  of  the  United  States  (U.  S. 
Comp.  St  1901,  p.  2996),  the  fact  that  this 
was  done,  and  that  the  last  of  the  line  of  con- 
necting carriers  presented  a  bill  for  the  amount 
of  expenses  so  incurred  to  the  consignee,  who 
paid  it,  did  not  constitute  a  waiver  oi  the  pro* 
vision  of  the  contract  in  regard  thereto. 

[Ed.  Note.—For  other  cases,  see  Carriers, 
Dec.  Dig.  §  219.*] 

Error  from  Superior  Court,  Henry  County; 
E.  J.  Reagan,  Judge. 

Action  by  H.  M.  Tolleraon  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, 

H.  M.  Tollerson  brought  suit  against  the 
Southern  Railway  Company,  and  alleged  in 
brief  as  follows :  Through  his  agent  he  had 
delivered  a  ear  load  of  live  stock  to  the  de- 
fendant at  Shelbyville,  Ky.,  to  be  shipped  to 
McDonough,  Ga.,  on  December  12,  1905.  The 
stock  consisted  of  mules  and  horses,  and  when 


delivered  to  the  railroad  company  they  wen 
in  good  condition,  but,  when  delivered  to  the 
plaintiff  at  McDonougb,  they  were  fftmlsbedt 
depleted,  exhausted,  and  damaged  by  reason 
of  a  lack  of  food,  water,-  and  proper  care 
while  en  route.  The  jury  found  for  the 
plaintiff  $500.  The  defendant  moved  for  a 
new  trial.  The  court  oyemiled  the  motion 
provided  the  plaintiff  would  write  off  from 
the  verdict  $100.  This  the  plaintiff  did,  and 
the  defendant  excepted. 

N.  E.  &  W.  A.  Harris,  for  plaintiff  in  error. 
Brown  &  Brown,  for  defendant  in  error. 

LUMPKIN,  J.  When  this  case  was  before 
the  Supreme  Court  on  a  former  occasion,  it 
was  held  that  the  stipulation  in  the  contract 
for  the  shipment  of  live  stock,  requirins 
'^that,  as  a  condition  precedent  to  any  right 
to  recover  any  damages  for  loss  or  injury  to 
said  live  stock,"  written  notice  of  a  claim 
therefor  shall  be  given  "before  said  live  stodc 
Is  removed  or  is  intermingled  with  other  live 
stock,"  was  reasonable  and  valid,  and  that 
Ihe  evidence  failed  to  show  that  the  shipper 
complied  with  such  stipulation.  The  Judg- 
ment in  favor  of  the  plaintiff  was  accordingly 
reversed.  Southern  Railway  Company  v.  Tol- 
lerson, 129  Ga.  647,  59  S.  B.  799.  When  the 
case  was  again  trici^  some  additional  evi- 
dence was  introduced.  It  is  not  necessary 
to  discuss  the  meaning  of  the  expression  ''be- 
fore said  live  stock  is  removed,"  whether  this 
means  a  removal  from  the  custody  of  the 
railroad,  or  a  removal  from  the  place  of  des- 
tination, as  in  Southern  Railway  Company  v. 
Adams,  115  6a.  705,  42  S.  E.  35 ;  or  whether 
an  agreement  requiring  written  notice  before 
removal  of  stock  from  a  car  would  be  rea- 
sonable, at  least  as  applicable  to  Injuries  not 
patent  and  discoverable  before  such  removal. 
The  suit  was  for  $830,  and  the  Jury  found  a 
verdict  for  $500.  The  presiding  Judge  refus- 
ed a  new  trial,  provided  the  plaintiff  would 
write  off  from  the  verdict  $100,  which  was 
done,  and  a  new  trial  was  thereupon  denied. 
We  have  not  ascertained  from  the  evidence 
how  the  presiding  Judge  arrived  at  the  sum 
of  $100  which  should  be  written  off  from  the 
verdict,  or  why  the  verdict  was  iminroper  for 
that  amount,  and  not  as  a  whole;  nor  have 
the  briefs  of  counsel  shown  us  how  this 
amount  was  arrived  at  Seaboard  Alr-Idne 
Railway  v.  Randolph,  129  Oa.  796,  59  S.  £L 
1110;  Seaboard  Air-Line  Railway  v.  Bishop, 
132  Ga.  71,  63  S.  B.  1103. 

The  special  written  contract  made  in  re- 
gard to  shipment  of  the  live  stock  contained 
the  following  provisions :  '"That  he  [the  shi]>- 
per]  will  load  and  unload  said  animals  at  hla 
own  risk,  and  feed,  water,  and  attend  the 
same  at  his  own  expense  and  risk  while  they 
are  in  the  stockyards  of  the  railway  compa- 
ny awaiting  shipment,  and  while  on  the  cars, 
or  at  feeding  or  transfer  points,  or  where 
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ttkey  may  be  unloaded  for  any  purpose, 
whether  arising  from  accident  or  delay  of 
trains,  or  otherwise,  and  to  that  end  he  or  his 
agent  in  charge  of  said  live  stock  shall  pay 
regular  published  passenger  fare  when  prop- 
er under  rules  governing  transportation  of 
live  stock,  and  slutU  ride  upon  the  freight 
train  in  which  said  animals  are  transported ; 
and,  in  case  the  railway  company  shall  fur- 
nish laborers  to  assist  In  loading  and  unload- 
ing or  caring  for  said  live  stock,  they  shall 
l>e  subject  to  the  orders  and  shall  be  the 
employes  of  the  party  of  the  second  part 
while  so  assisting;  provided,  however*  that, 
in  the  event  that  the  party  of  the  second  part 
shall  fail  to  properly  care  for,  feed,  or  water 
the  said  live  stock  during  transportation,  the 
railway  company  may  itself  care  for,  water, 
and  feed  the  same  at  the  expense  of  the  own- 
er thereof,  and  shall  and  may  have  a  lien  up- 
on the  said  live  stock  for  the  amount  of  its 
expenditures  in  that  respect'* '  The  damages 
sought  to  be  recovered  were  claimed  to  have 
arisen  from  lack  of  proper  care,  feeding,  and 
watering  of  the  stock  during  transportation. 
It  did  not  appear  that  the  plaintiff  or  his 
agent  or  any  one  representing  him  accom- 
panied the  stock  or  sought  to  feed  and  wa- 
ter them,  or  that  the  railway  company  did 
not  furnish  ample  facilities  and  opportuni- 
ties for  that  purpose.  It  has  been  held  in 
this  state  that  such  a  contract,  based  on  a 
reduced  rate,  is  valid.  Central  Railroad  t. 
Bryant,  73  Ga.  722;  Cincinnati,  etc..  Railway 
V.  Dlsbrow  &  Co.,  76  Ga.  253;  Boaz  &  Co.  v. 
Central  Railroad  Co.,  87  Ga.  463,  13  8.  E. 
711 ;  Central  Railway  Co.  v.  James,  117  Ga. 
832,  45  S.  E.  223.  There  was  nothing  to 
show  that  the  contract  was  not  valid  where 
made. 

By  section  4386  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  St  1901,  p. 
2995)  It  was  declared  that  in  interstate  ship- 
ments of  live  stock  they  should  not  be  con- 
fined in  the  cars  for  a  longer  period  than 
28  consecutive  hours  (by  amendment  changed 
to  36,  upon  written  request  of  the  owner  or 
person  in  charge  [Act  Jime  29,  1906,  c.  3594] 
34  Stat  607  [U.  S.  Comp.  St  Supp.  1909,  p. 
1178])  "without  unloading  the  same  for  rest, 
water,  and  feeding,  for  a  period  of  at  least 
five  consecutive  hours,  unless  prevented  from 
eo  unloading  by  storm  or  other  accidental 
causes."  Section  4387  reads  as  follows :  "An- 
imals so  unloaded  shall  be  properly  fed  and 
watered  during  such  rest  by  the  owner  or 
person  having  the  custody  thereof,  or  in 
case  of  his  default  in  so  doing,  then  by  the 
railroad  company  or  owners  or  masters  of 
boats  or  vessels  transporting  the  same  at  the 
expense  of  the  owner*  or  person  in  custody 
thereof ;  and  such  company,  owners,  or  mas- 
ters shall  have  a  lien  upon  such  animals  for 
food,  care,  and  custody  furnished,'  and  shall 
not  be  liable  for  any  detention  of  such  ani- 
mals." By  section  4388  it  was  declared  that 
"any  company,  owner,  or  custodian  of  such 


animals,  who  knowingly  and  wHUni^  fSalls 
to  comply  with  the  provisions  of  the  two  pre- 
ceding sections,"  shall  be  liable  to  a  penalty 
of  not  less  than  $100  or  more  than  |500.  It 
will  be  noticed  that  these  sections  seem  to 
contemplate  that  the  owner  or  person  hav- 
ing the  custody  of  the  live  stock  may  be  un- 
der a  duty  to  feed  and  water  them,  and  that 
the  railroad  company  must  do  this  "in  case 
of  his  default  in  doing  so."  If  by  a  valid 
contract  the  shipper  undertakes  to  accompa- 
ny the  stock  himself  or  have  some  person 
accompany  them  as  his  agent,  and  to  feed 
and  water  them,  and  the  railroad  company 
furnishes  him  with  facilities  and  opportuni- 
ties for  that  purpose,  he  cannot  violate  his 
contract,  and  yet  claim  not  to  be  in  default 
4  Elliott  on  Railroads  (2d  Ed.)  1554;  Mis- 
souri Pac.  Ry.  Co.  v.  Texas  &  Pac.  Ry.  Co. 
(C.  C.)  41  Fed.  913 ;  Pt  Worth,  etc,  Ry.  Co. 
V.  Daggett,  87  Tex.  322  (6),  (7),  28  S.  W.  525. 
This  shipment  was  prior  to  the  act  of  Con- 
gress of  1906,  commonly  called  the  "Hepburn 
Act"  (Act  June  29.  1906,  c  8591,  34  Stat 
584  [U.  S.  Comp.  St  Supp.  1909,  p.  1149]), 
and  it  is  therefore  unnecessary  to  consider 
whether  it  would  have  affected  the  case. 

The  presiding  Judge  recognized  the  general 
principle  here  announced,  but  charged  the 
jury  as  follows :  "That  part  of  the  contract, 
gentlemen,  requires  that  Mr.  Tollerson  or 
his  agent  look  after,  feed,  and  water  and 
care  for  the  stock  en  route,  and  to  that  end 
he  should  have  accompanied  them,  riding  on 
the  same  train  on  which  they  were  trans- 
ported. If  they  failed  to  do  that,  and  the 
stock  was  damaged  by  reason  of  that  failure 
to  feed  and  water  them,  then  he  would  not 
be  entitled  to  recover  at  all,  unless  you  find 
that  stipulation  in  the  contract  was  waived 
by  the  railroad  company."  There  was  no 
evidence  from  which  the  Jury  would  have 
been  authorized  to  find  that  there  was  such 
a  waiver,  or  on  which  to  submit  that  ques- 
tion to  them.  The  Revised  Statutes  of  the 
United  States,  above  cited,  required  the  rail- 
road company  to  feed  and  water  the  stock 
in  default  of  the  owner's  doing  so,  and  at  his 
expense.  This  was  a  shipment  from  Kentuc- 
ky to  Georgia.  At  some  point  along  the  line 
of  connecting  railroads,  it  was  claimed  that 
an  expense  was  incurred  for  feeding  and 
watering  the  animals  shipped.  Upon  their 
arrival,  the  defendant  presented  to  the  plain- 
tiff a  bill  for  such  expense,  which  the  latter 
paid.  It  did  not  appear  that  the  plaintiff 
complied  with  his  contract  in  respect  to  the 
matter  of  having,  the  stock  accompanied  and 
cared  for,  but,  on  the  contrary,  it  is  plainly 
inferable  from  all  the  evidence  that  he  did 
not  do  80.  If  by  his  own  default  he  render- 
ed it  necessary  for  one  of  the  connecting 
lines  of  railroad  to  feed  the  stock  en  route, 
and  paid  the  expense  so  incurred,  this  did  not 
amount  to  a  waiver  of  that  provision  of  the 
contract  on  the  part  of  each  of  the  railroad 
companies  constituting  the  through  line. 
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From  what  has  been  said,  it  la  apparent 
that,  nnder  the  evidence,  the  jury  erred  in 
their  finding,  and  that  the  court  erred  In 
refusing  to  grant  a  new  triaL 

Judgment  reversed. 

BE3CE,  J^  absent  The  other  Justices  con- 
cur. 


(135  Qa.  17) 

ROME  MACHINE  &  FOUNDRY  00.  t.  DA- 
VIS FOUNDRY  &  MACHINE  WORKS. 

(Supreme  Court  of  Georgia.    Aug.  10, 1910.) 
(Syllahu9  hy  the  Court.) 

1.  OOBPOBATIONS  (S  49*)— COBPOBATB  NAKB— 

Right  to  Exclusive  uss* 

A  corporation  haB  an  exclusive  right  to 
the  use  of  its  own  name,  and  it  will  be  protect- 
ed by  a  court  of  equity,  by  injunction,  against 
the  use  of  such  name  by  another  corporation. 
The  corporate  name  is  a  necessary  element  of 
the  corporate  existence,  and  the  right  to  its  ex- 
clusive use  will  be  protected  upon  like  prin- 
ciples to  those  under  which  persons  are  protect- 
ed in  the  use  of  trade-marks.  Creswill  v. 
Knights  of  Pythias,  133  Oa.  837,  67  S.  E.  188 ; 
Clark  on  Corp.  (2d  Ed.)  04;  Hopkins  on  Unfair 
Trade,  §  54 ;    Paul  on  Trade-Marks,  S  16a 

[E)d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  137;   Dec.  Dig.  §  49.*] 

2.  Tbadb-Mabkb  and  Tbade-Nahes  (S  9*)  » 
Names  Subject  of  Ownership. 

Generally  geographical  names  are  not  the 
subject  of  exclusive  appropriation  as  trade- 
marks or  trade-names.  But  such  names,  in  con- 
nection with  other  words,  may  sometimes  ac- 
quire a  secondaiy  signification,  indicative  not 
only  of  the  place  of  manufacture,  but  of  the 
name  of  the  manufacturer  or  producer,  or  of 
the  character  of  the  product,  so  that  the  name 
or  title  thus  employed,  including  the  geographic- 
al word,  may  be  the  subject  of  protection  against 
unfair  competition  in  trade.  Paul  on  Trade- 
Marks,  §  241  et  seq :  Elgin  National  Watch  0>. 
V.  Illinois  Watch  Co.,  179  U.  S.  GGo,  21  Sup. 
Ct.  270,  45  L.  Ed.  365;  French  Republic  v. 
Saratoga  Vichy  Spring  Co.,  191  U.  S.  427,  24 
Sup.  Ct  145,  48  L.  Ed.  247. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  §  13;  Dec  Dig. 
I  9.*] 

3.  Trade-Marks  and  Trade-Names  (5  25*)— 
Corporations  (S  49*)— Use  by  Corporation 
OF  Other  than  Corporate  Name— Right 
BY  User. 

A  corporation  may,  by  user,  acquire  a  right 
to  a  trade-name  other  than  its  corporate  name 
in  connection  with  goods  manufactured  and 
sold  b^  it,  and  as  descriptive  of  them;  but  such 
name  is  not  a  corporate  name.  Paul  on  Trade- 
Marks,  §  169. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names.  Cent.  Dig.  S  28;  Dea  Dig. 
§25;*  Corporations,  Cent.  Dig.  S  137;  Dec. 
Dig.  §  49.*] 

4.  Trade-Marks  and  Tradb-Names  (S  82*)^ 
Abandonment— Right  of  Another  to  Ap- 
propriate—Reappropeiation  . 

A  trade-mark,  whether  it  consists  of  a  sym- 
bol or  a  name,  ma^  be  abandoned ;  and  if  it  is, 
it  may  be  appropriated  by  any  one  who  by  so 
doing  adopts  it  as  his  own.  If  a  trade-mark  or 
tTade-name  has  been  abandoned,  it  may  be  re- 


sumed and  readopted  by  the  original  proprietor^ 
if  in  the  meantime  it  has  not  been  taken  pos- 
session of  by  another.  Paul  on  Trade-Maika. 
8  101. 

[Ed.  Note.— For  other  caa«e,  dee  Trade-Marks 
and  Trade-Names^  Cent  Dig.  S  36;    Dec.  Dig. 

6.  Corporations  (§  47*)— Corporate  Naice»^ 
Right  to  Change. 

Where  a  corporation  was  chartered  under 
the  name  of  the  ''Davis  Foundry  &  Machine 
Works,"  it  might  obtain  an  amendment  to  its 
corporate  name,  if  there  were  no  legal  objection 
to  the  amendment  sought  to  be  made.  But  tiiei« 
is  no  law  which  authorized  a  corporation,  by 
way  of  obtaining  an  amendment  to  its  charter, 
to  file  a  petition  setting  out  that  some  of  its 
stockholders  had  previously  been  conducting  a 
business  similar  in  character  to  tiiat  done  by 
the  corporation,  which  was  known  as  the  **IU>me 
Foundry  &  Machine  Works,*'  and  which  had 
been  practically  continuous  and  "under  the  same 
personal  influence  and  control";  that  the  Rome 
Foundry  &  Machine  Works  spent  considerable 
money  and  labor  in  advertising  its  business  and 
was  succeeded  by  a  firm  known  by  the  petition- 
er's name;  that  the  petitioner  took  over  the 
business  of  such  firm  and  adopted  its  name,  and 
a  part  of  the  property  was  the  advertisement  of 
the  **Rome  Foundry  &  Machine  Works";  that 
that  name  was  liable  and  likely  to  be  adopted 
by  some  other  firm  or  corporation,  or  a  name 
so  similar  that  the  petitioner  would  be  injured 
thereby;  and  that  it  desired  its  charter  to  be  so 
amended  that  the  corporation  might  use  the 
"Rome  Foundry  &  Machine  Works,"  in  connec- 
tion with  its  corporate  name,  upon  its  stationery 
and  whenever  it  saw  fit,  preceding  such  'name 
with  the  word  "formerly" ;  but  that  it  did  not 
desire  its  name  to  be  changed  as  thus  set  out 
for  the  purpose  of  suing  or  being  sued,  or  for 
other  corporate  purposes,  but  so  that  petitioner 
might  receive  the  benefit  of  a  business  done  un- 
der the  former  name.  Nor  is  there  any  pro- 
vision of  law  by  which  a  judge  of  the  superior 
court  is  authorized  to  grant  sudi  an  amendment 
to  the  charter.  A  corporate  name  may  be 
amended,  but  under  an  application  to  amend  the 
charter  a  judge  of  the  superior  court  cannot 
grant  the  right  to  nse,  or  omit  to  use,  at  will, 
some  name  in  addition  to  the  corporate  name,  so 
as  to  form  no  part  of  the  corporate  name,  but 
to  pre-empt  it  against  use  by  other  persons  or 
corporations. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent.  Dig.  SS  134.  135;    Dec  Dig.  §  47.*] 

6.  Review  on  Appeal. 

The  evidence  was  sufficient  to  make  a  case 
for  submission  to  the  jury,  and  the  presiding 
judge  erred  in  granting  a  nonsuit  or  a  motion 
to  dismiss  in  the  nature  of  a  nonsuit. 

E^rror  from  Sui>erior  Oourt,  Floyd  Coun- 
ty;   Moses  Wright.  Judge. 

Action  by  the  Davis  Foundry  A  Machine 
Works  against  the  Rome  Machine  &  Foundry 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

John  W.  &  O.  El  Maddox,  for  plaintiff  In 
error.  Seaborn  &  Barry  Wright,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  reversed.  The  oth- 
er Justices  concur. 

BECK,  J.,  absent 
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(87  s.  a  o 

LONG  et  aL  t.  DUNLAP  €t  aL 

(Supreme  Court  of  South  (yftrolina.     Aug.  27, 

1910.) 

1.  Colleges  and  Univebsities  (S  6*)— Thus - 
TEES— Power  to  Purchase  Land — Statutes. 

The  powers  conferred  on  the  trustees  of 
Winthrop  iNormal  and  Industrial  College  by  its 
charter  (Civ.  Code  1002,  S  1288),  whereby  they 
could  both  purchase  and  sell  real  property  for 
the  benefit  of  the  college,  were  not  abridged  in 
any  way  by  subsequent  acts  (21  Stat,  at  Large, 
p.  800.  and  22  Stat,  at  Lar^e,  p.  265),  provid- 
ing for  the  erection  of  the  ongmal  college  build- 
ing, and  making  appropriations  therefor,  and 
providing  that  no  new  contracts  or  liabilities 
should  be  incurred  in  excess  of  the  amounts  ap- 
propriated, and  that  the  trustees  should  not 
incur  any  obligations  without  the  consent  of  the 
General  Assembly,  since  the  provisions  refer- 
red to  the  erection  of  the  original  buildings  only, 
as  provided  for  in  the  act,  and  not  to  subse- 
quent transactions. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Dec  Dig.  §  6.* J 

2.  Colleges  and  Universities  (|  6^)— Trus- 
tees—Power  to  Purchase  Property— Stat- 
utes* 

Civ.  Code  1002,  §  606,  providing  that  it 
shall  be  unlawful  for  any  public  officer  to  make 
a  contract  for  anv  purpose  whatsoever,  in  a 
sum  in  excess  of  the  tax  levied,  does  not  affect 
a  contract  made  by  the  trustees  of  a  certain  col- 
lege to  purchase  certain  land,  the  purchase  mon- 
ey to  be  secured  by  donation  or  bequest. 

[Ed.  Note.—- For  other  cases,  see  Colleges  and 
Universities,  Dec.  Dig.  §  6.*] 

8.  Contracts  (5  10*)— MxnxrALiTT. 

Where  a  contract  had  been  made  with  the 
trustees  of  a  college  by  the  trustees  of  a  school 
district  to  sell  a  piece  of  land  to  the  college,  in  a 
suit  to  prevent  the  sale,  brought  by  the  minority 
of  school  district  trustees,  who  had  voted  against 
allowing  such  sale,  they  could  not  complain  that 
there  was  a  lack  of  mutuality  in  that  the  college 
trustees  did  not  have  the  funds  with  which  to 
make  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  «|  21-40;    Dec.  Dig.  {  10.*] 

4,  Vendob  and  Purchaser  (8  95*)— Contract 
—Lack  of  Mutuality— Waiver. 

If  the  lack  of  funds  with  which  to  purchase 
certain  land  would  be  a  ground  for  the  sel!er*s 
rescinding  the  contract  to  sell,  yet  the  defense 
may  be  waived  and  the  contract  completed. 

[Ed.  Note. — For  other  cases,,  see  Vendor  and 
Purchaser,  Cent  Dig.  §1  15H-160;  Dec.  Dig. 
i  95.*] 

5.  Appeal  and  Error  (S  1041*)— Harmless 
Error— Amendment  of  Answer. 

A  contract  had  been  made  with  the  trustees 
of  a  college  by  the  trustees  of  a  school  district 
to  sell  a  piece  of  land  to  them,  to  prevent  which 
a  suit  was  brought  by  the  minority  of  the  school 
district  trustees,  who  had  voted  against  allo'v,- 
ing  such  sale.  Held,  that  such  minority  trus- 
tees were  not  prejudiced  by  an  amendment  of 
the  answer  of  the  college  so  as  to  allege  its 
readiness  to  pay  the  purchase  price  requesting 
specific  performance  on  the  money  being  tender- 
ed, where  the  answer  of  the  school  district  and 
the  original  answer  of  the  college  both  prayed 
specific  performance. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4108 ;   Dec.  Dig.  {  1041.*] 

6b  Appeal  and  Error  (§  169*)— Points  to  be 
Considered. 

The  Supreme  Court  will  not  consider  any 
point  which  was  not  presented  to  and  consider- 


ed by  the  drcnlt  court,  nnleBfl  it  involves  the 
jurisdiction  of  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1018-1034;  Dec.  Dig.  i 
160.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;    Geo.  W.  Gage,  Judge. 

Suit  by  Alex  Long  and  others  against  Ira 
B.  Dunlap  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Wilson  &  Wilson  and  Stanyarne  Wilson, 
for  appellants.  Witherspoon  &  Spencers, 
Dunlap  &  Dunlap,  and  J.  E  McDonald,  for 
respondents. 

HYDRICK.  J.  The  trustees  of  Winthrop 
Normal  and  Industrial  College,  desiring  to 
build  and  equip  a  model  practice  school  build- 
ing in  connection  with  the  college,  applied  to 
the  Legislature  for  an  apprc^riation  of  $20,- 
000,  stating  that  such  a  building,  properly 
equipped,  would  cost  $45,000,  but  that  they 
could  raise  $25,000  of  the  amount  needed. 
By  an  act,  approved  February  13,  1907  (25 
Stat  at  Large,  p.  831)  the  sum  asked  for  was 
appropriated  on  condition  that  the  trustees 
raise  $25,000  additional  for  that  purpose. 
The  additional  sum  was  raised  and  deposited 
in  bank,  whereupon,  by  the  terms  of  the  act 
the  appropriation  became  available. 

Under  the  terms  of  the  act,  the  said  sum 
of  $45,000  was  to  be  expended  in  erecting  and 
equipping  the  building.  Therefore,  no  part 
of  it  could  be  used  for  purchasing  a  site.  It 
appears,  however,  that  a  friend  of  the  col- 
lege offered  to  give  $25,000  for  this  school  on 
condition  that  the  trustees  raise  $30,000  more 
—making  in  all  $100,000.  It  does  not  appear 
that  any  other  condition  was  attached  to  this 
offer — such  as  that  the  money  should  be  used 
only  in  erecting  and  equipping  the  building, 
as  was  the  condition  of  the  appropriation. 
The  trustees  of  the  college  reported  this  offer 
to  the  Legislature,  in  1906,  and  stated  that 
they  expected  to  raise  the  additional  sum 
of  $80,000.  It  appeared,  however,  that  at 
the  time  of  the  trial  before  the  referee,  they 
had  not  succeeded  in  doing  so.  As  there  was 
no  suitable  place  on  the  college  property  for 
the  location  of  the  practice  school,  negotia- 
tions were  commenced  with  the  Rock  Hill 
school  district  tor  the  purchase  of  a  lot  of 
eight  acres,  lying  near  the  college,  which  had 
been  conveyed  to  the  school  district  by  the 
Catawba  Military  Academy.  The  negotia- 
tions resulted  in  an  agreement  between  the 
trustees  of  the  college  and  the  trustees  of 
the  school  district  for  the  sale  of  the  prop 
erty  to  the  college  for  $20<000  cash.  The 
trustees  of  the  school  district,  seven  in  num- 
ber, were  sharply  divided  as  to  the  wisdom 
and  expediency  of  selling  the  property — four 
being  in  favor  of  it,  and  three  opposed  to  it 
To  prevent  the  consummation  of  the  agree- 
ment, this  action  was  brought  by  the  minor- 
ity of  the  trustees  of  the  school  district  as 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am*  Dig.  Key  No.  Series  A  Rep'r  Iiu^exes 
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snch  and  In  their  own  right  as  citizens  and 
taxpayers,  with  whom  Alex  Long,  as  chair- 
man of  the  board  of  trustees  of  the  Catawba 
Military  Academy,  and  as  a  citizen  and  tax- 
payer, was  joined  as  a  plaintiff,  against  the 
majority  of  the  trustees  of  the  school  dis- 
trict, the  trustees  of  the  college,  as  a  corpo- 
ration, the  school  district,  as  a  corporation, 
tihe  Catawba  Military  Academy,  as  a  corpo- 
ration, and  Ira  B.  Dunlap,  as  secretary  of  the 
board  of  trustees  of  the  Catawba  Military 
Academy,  to  reform  the  deed  of  the  Catawba 
Military  Academy  to  the  tnlstees  of  the 
flchool  district,  and  to  enjoin  the  sale  of  the 
property  to  the  college. 

Reformation  of  the  deed  was  prayed  for 
on  the  allegation  that  it  should  have  con- 
tained a  coTonant  running  with  the  land  that 
It  should  never  be  sold,  but  should  be  held 
oy  the  grantees  in  perpetual  succession  for 
the  purpose  of  conducting  a  high  school 
thereon.  The  cause  of  action  for  reformation 
was  abandoned  on  circuit,  and  the  facts  are 
mentioned  merely  to  explain  the  presence  of 
some  of  the  parties  to  the  action. 

Injunction  against  the  sale  by  the  school 
district  was  prayed  for  on  the  allegation  that 
the  price  agreed  upon  was  grossly  inadequate, 
and  that  the  sale  of  the  property,  under  the 
circumstances  alleged,  was  an  abuse  of  dis- 
cretion so  gross  as  to  amount  to  a  breach  of 
trust;  and  against  the  college,  injunction 
was  prayed  for  on  the  allegation  that  there 
was  no  necessity  for  the  acquisition  of  the 
property  by  it,  and  that  it  was  without  pow- 
er and  authority  under  the  statutes  to  make 
the  contract.  The  alleged  want  of  power 
was  predicated  upon  the  grounds  that  the 
college  w^as  prohibited  by  the  statutes  from 
making  the  contract,  and  that,  having  no 
funds  with  which  to  pay  for  the  property  at 
the  time  of  making  the  contract  it  was  void 
for  want  of  consideration  aud  mutuality. 

As  stated  above,  the  cause  of  action  for 
reformation  was  abandoned,  and  the  grouuds 
upon  which  injunction  against  the  school 
district  was  sought  were  also  abandoned  on 
circuit  The  point  presented  for  the  deci- 
sion of  the  court  is  thus  stated  by  appellants* 
attorneys  in  their  argument:  "The  complaint 
contained  several  allegations  and  matters 
which  were  not  insisted  upon  before  the  trial 
judge,  and  the  relief  was  sought  before  him 
only  upon  one  ground,  to  wit,  that  the  Win- 
throp  trustees  were  without  funds  with  which 
to  purchase  the  property  when  they  made  the 
offer  of  $20,000  therefor ;  and  that,  in  con- 
sequence, the  contract  or  agreement  between 
them  and  the  district  trustees  was  void  and 
not  enforceable  for  want  of  mutuality." 

After  the  case  had  been  argued  on  circuit 
but  during  the  term  and  before  the  decision 
was  filed,  an  order  was  submitted  to  the  court 
by  the  attorneys  for  the  college,  upon  which 
the  consent  of  the  attorneys  for  the  school 
district  was  indorsed,  allowing  the  college 
to  amend  its  answer,  by  alleging  its  readiness 
to  pay  the  purchase  price  of  the  property. 


and  praying  that  upon  its  doing  so,  the  trus- 
tees of  the  school  district  be  required  to  ex- 
ecute and  deliver  to  the  trustees  of  the  col- 
lege a  proper  conveyance  thereof.  Notice  of 
the  presentation  of  this  order  was  given  at- 
torneys for  plaintiffs,  and  it  was  granted 
over  their  objection,  on  the  ground  that  it 
was  consented  to  by  the  parties  directly  in- 
terested, and  none  of  the  other  parties  to 
the  action  could  be  prejudiced  thereby.  In 
the  prayer  of  the  original  answer,  the  col- 
lege had  asked  that  the  trustees  of  the  school 
district  be  required  to  specifically  perform 
their  agreement;  and  in  the  prayer  of  the 
original  answers  of  the  majority  of  the  trus- 
tees of  the  school  district  and  of  the  school 
district,  as  a  corporation,  the  court  was  ask- 
ed to  compel  specific  performance  of  the 
agreement  by  the  college.  The  circuit  court 
found  that  there  was  no  evidence  that  the  col- 
lege was  not  able  to  pay  for  the  property, 
without  using  the  funds  appropriated  spe- 
cifically for  the  erection  and  equipment  of 
the  school  building,  and  that  there  was  no 
evidence  of  any  intention  on  the  part  of  the 
trustees  of  the  college  to  misapply  any  of 
the  funds  of  the  college,  and  dismissed  the 
complaint  for  injunction;  and  decreed  that 
upon  payment  by  the  college  of  the  purchase 
price  of  the  property,  the  school  district  ex- 
ecute and  deliver  to  the  trustees  of  the  col- 
lege a  proper  conveyance  thereof.  The  court 
further  decreed  that  the  trustees  of  the  col- 
lege should  not  use  any  of  the  money  -appro- 
priated by  the  Legislature,  or  any  of  the 
amount  raised  as  a  condition  of  obtaining 
that  appropriation  in  paying  for  the  prop- 
erty. 

The  grounds  of  appeal  present  the  follow- 
ing questions:  (1)  Was  the  college  prohibit- 
ed by  statute  from  making  the  contract?  (2) 
If  not,  was  the  contract  void  for  want  of 
consideration,  and,  therefore,  for  want  of 
mutuality,  because  the  college  did  not  have 
in  hand,  at  the  time  it  was  made,  funds  suf- 
ficient to  pay  for  the  property;  and,  if  so, 
could  the  plaintiffs  take  advantage  of  it  and 
have  the  contract  annulled,  even  though  the 
college  was,  at  the  time  of  the  hearing  on 
circuit  able  and  willing  to  buy  and  pay 
for  the  property  without  using  any  funds  in 
which  the  plaintiffs,  as  dtlzena  and  taxpay- 
ers, were  Interested?  (3)  Were  the  plaintiffs 
prejudiced  by  the  amendment  allowed  and 
the  decreeing  of  specific  performance  between 
the  contracting  parties?  (4)  Can  plaintiffs 
now,  on  this  appeal,  raise  the  point  for  the 
first  time,  that  it  does  not  appear  that  the 
consent  of  the  county  board  of  education  had 
been  given  to  the  sale  of  the  property  by  the 
district  trustees,  as  required  by  the  provi- 
sions of  section  1213  of  the  Code  of  1902? 

Among  the  powers  conferred  on  the  trustees 
of  the  college  by  the  act  of  incorporation,  it 
is  provided  (section  1288^  Code  lOOfiS)  that 
they  shall  have  "the  right  ♦  •  •  to  con- 
tract and  be  contracted  with,  and  may  own, 
purchase,  sell  and  convey  property,  both  real. 
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I)ersonal  and  mixed,  and  are  authorized  and 
empowered  to  receive  and  hold  donations, 
devisea,  bequests  and  legacies  for  the  use  and 
benefit  of  said  Institution:  Provided,  that 
nil  property  purchased  under  the  authority 
of  this  article  shall  be  free  from  liens  and 
Incumbrances,  and  title  to  the  same  as  well 
as  to  any  donations  that  said  board  may  re- 
ceive shall  be  taken  in  the  name  of  the  trus- 
tees In  their  corporate  capacity  and  shall  be- 
come the  property  of  the  state  of  South  Oar- 
olina.  •  ♦  •  They  shall  possess  all  the' 
power  necessary  for  the  accomplishment  of 
the  trust  committed  to  them,  viz.,  the  estab- 
lishment, conduct  and  maintenance  of  a  flrst- 
class  Institution  for  the  thorough  education 
of  the  white  girls  of  South  Carolina,  the  main 
object  of  which  shall  be  (i)  to  give  to  young 
women  such  education  as  shall  fit  them  for 
teaching;  (2)  to  give  instruction  to  young 
women  in  (numerous  branches  of  education 
specified).  Bald  trustees  shall  have  authority 
to  add,  from  time  to  time,  such  special  fea- 
tures to  the  institution,  and  to  open  such 
new  departments  of  training  and  instruction 
therein  as  the  progress  of  the  times  may  re- 
quire." 

It  seems  clear  that  the  powers  conferred 
by  the  parts  of  the  act  of  incorporation  above 
quoted  are  ample  to  sustain  the  making  of 
the  contract  in  question.  In  fact,  we  do  not 
understand  appellants  to  deny,  but,  on  the 
contrary,  to  admit  that  the  college  had  pow- 
er and  authority  to  make  the  contract  in 
question,  under  the  terms  of  its  original 
charter.  But  they  contend  that  the  powers 
therein  granted  have  been  abridged  or  tak- 
en away  by  subsequent  acts  of  the  Legis- 
lature, which  repealed,  by  implication,  the 
above-quoted  provisions  of  the  charter,  at 
least  to  the  extent  of  denying  to  the  college 
the  power  of  making  the  contract  in  ques- 
tion. The  acts  relied  upon  by  appellants  as 
effecting  this  result  are,  first,  "An  act  to 
provide  for  the  'economical  completion  of 
Winthrop  Normal  and  Industrial  College  of 
South  Carolina,  now  in  process  of  erection 
at  Rock  Hill,  and  to  appropriate  money  for 
the  same,*'  21  Stat  at  Large,  p.  869;  and, 
second,  the  supply  bill  of  189G  <22  SUt  at 
Large,  p.  265).  The  first  of  said  acts  had 
reference  to  the  completion  of  the  main  col- 
lege building,  and  certain  other  buildings, 
which  were  then  in  process  of  construction. 
It  provided  that  the  labor  of  convicts  should 
be  furnished  by  the  superintendent  of  the 
penitentiary,  appropriated  $20,000  for  the 
purchase  of  material  and  payment  for  ad- 
ditional labor,  and  provided  that  said  sum 
should  not  be  available  or  drawn  from  the 
treasury,  until  the  board  of  trustees  had 
satisfied  the  State  Treasurer  that  the  build- 
ings could  be  completed  and  made  ready 
for  occupation  by  the  expenditure  of  that 
amount.  In  the  same  act,  another  appro- 
priation was  made  for  the  payment  of 
''outstanding    liabilities,    contracts    already 


made,  as  set  forth  In  the  report  of  the 
board  of  trustees."  The  last  section  of  the 
act  appropriated  a  certain  amount  for  the 
purchase  of  machinery  for  the  laundry,  and 
the  furnishings  for  the  main  building,  the 
kitchen,  dining  room,  and  dormitories,  and 
provided  that  the  said  amount  should  be 
spent  for  said  purposes  and  no  other.  The 
last  sentence  of  the  section  reading:  'lliat 
the  board  of  trustees  are  hereby  prohibited 
from  incurring  any  obligations  without  con- 
sent of  the  General  Assembly  beyond  those 
herein  contemplated." 

In  the  sun>ly  hill  for  1896  (22  Stat  at 
Large,  p.  265)  after  an  appropriation  for 
"running  expenses,  equipment  and  perma- 
nent Improvements,"  another  is  made  "for 
the  payment  of  back  indebtedness  and  exist- 
ing liabilities"  with  this  proviso:  'That 
no  new  contracts  or  new  liabilities  in  excess 
of  the  amounts  herein  appropriated  shall  be 
made  or  incurred,  either  directly  or  indi- 
rectly, in  behalf  of  said  college." 

A  consideration  of  these  acts  in  all  of 
their  purposes  and  provisions  shows  clearly 
that  the  intention  of  the  Legislature  in  the 
first  of  said  acts  was  merely  to  limit  the 
board  of  trustees  in  their  contracts  and  ex- 
penditures in  completing  and  furnishing  the 
buildings  then  in  process  of  construction  to 
the  amounts  therein  appropriated ;  and  in 
the  second,  to  limit  their  contracts  and  ex- 
penditures to  the  appropriations  therein 
made  for  the  purposes  therein  specified.  No 
intention  to  limit  or  take  away  any  of  the 
general  powers  conferred  upon  the  board  by 
the  charter  is  expressed,  and  none  can  be  Im- 
plied from  the  language  used.  On  the  other 
hand,  the  construction  contended  for  by 
plaintiffs  would  long  since  have  completely 
stopped  the  operations  of  the  college.  The 
fact  that,  since  the  adoption  of  the  acts 
above  referred  to,  the  original  charter  of 
the  college  has  been  re-enacted  In  the  0>de 
of  1902  without  change,  shows,  beyond  con- 
troversy, that  there  was  no  intention  on  the 
part  of  the  Legislature  by  said  acts  to  an^ 
nul  or  abridge  any  of  the  powers  therein 
granted.  When  these  acts  are  read  in  the 
light  of  the  circumstances  therein  mention- 
ed, there  is  no  repugnancy  whatever  between 
them  and  the  original  charter  of  the  college 
and  therefore  no  room  for  the  application 
of  the  doctrine  of  repeal  by  implication. 

But,  as  the  trustees  of  the  college  are 
public  officers  (Sanders  v.  Belue,  78  S.  C. 
171,  56  S.  B.  762),  the  general  power  con- 
ferred upon  them  by  the  charter  to  contract 
is  limited  by  the  provisions  of  section  606 
of  the  Civil  Ck>de  of  1902,  which  reads :  "I*- 
shall  be  unlawful  for  any  public  officer 
state  or  county,  authorized  by  law  to  so 
contl^ct,  to  enter  into  or  (any?)  contract,  for 
any  purpose  whatsoever,  in  a  sum  in  excess 
of  the  tax  levied,  or  the  amount  appropriate 
ed  for  the  accomplishment  of  such  purpose.' 
The  manifest  intention  of  that  section  wai 
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to  protect  the  state  and  counties  against 
either  legal. or  moral  obligations  incurred  by 
state  or  county  officials  in  excess  of  the  tax- 
es levied,  or  the  amounts  appropriated  for 
the  purposes  specified  by  the  levy  or  appro- 
priation. 

It  does  not  follow  however,  that  the  col- 
lege had  no  power  to  make  the  contract  in 
question.  Because,  under  the  general  pow- 
er, the  trustees  could  make  a  valid  contract 
to  apply  to  any  particular  purpose  funds 
in  their  hands,  or  funds  which  they  expect- 
ed to  receive  from  donations  or  bequests, 
and  the  courts  should  compel  the  perform- 
ance of  such  contracts,  provided  such  use 
of  the  funds  would  be  within  the  terms  of 
the  appropriation,  donation  or  bequest.  The 
contract  contemplated  performance  on  con- 
dition that  donations  which  could  be  applied 
to  the  payment  of  the  purchase  money 
should  come  into  the  hands  of  the  trustees. 
The  court  decreed  performance  on  that  con- 
dition. 

We  do  not  see  what  right  the  plaintiffs 
have  to  complain  of  the  alleged  want  of  mu- 
tuality in  the  contract.  That  is  a  matter 
of  which  only  the  other  party  to  the  con- 
tract, and  the  state,  from  which  the  trus- 
tees derive  their  powers,  may  complain.  To 
be  sure,  the  plaintiffs,  as  citizens  and  tax- 
payers, had  the  right  to  prevent  any  mis- 
appropriation of  the  funds  of  the  college. 
But  the  referee  and  the  circuit  court  have 
found,  and  we  concur  in  that  finding,  that 
there  was  no  evidence  of  intention  on  the 
part  of  the  trustees  to  misapply  any  funds 
of  the  college.  They  have  been  forbidden  by 
the  circuit  decree  from  doing  so.  This  is  all 
the  plaintiffs  had  the  right  to  ask.  Even  if 
the  contract  was  wanting  In  mutuality  be- 
cause the  college  did  not  have  fuuds  with 
which  to  pay  for  the  property  at  the  time 
of  the  purchase,  and  even  if  the  school 
district  could  have  successfully  resisted  per- 
formance of  the  contract  on  that  ground,  it 
does  not  follow  that  it  could  not  waive  that 
defense  and  voluntarily  complete  the  con- 
tract That  is  what  it  virtually  asked  to 
do  in  the  prayer  of  its  answer,  and  by  con- 
senting to  the  amendment  of  the  answer  of 
the  college.  We  cannot  see  that  any  rights 
of  the  plaintiffs  have  been  prejudiced  by 
the  amendment  It  does  not  matter  that 
neither  of  the  contracting  parties  excepted 
to  the  report  of  the  referee,  recommending 
that  the  complaint  be  dismissed.  By  their 
consent  a  decree  for  specific  performance 
has  been  made,  and  it  stands  as  their  con- 
tract. 

As  to  the  last  ground,  it  is  too  well  set- 
tled to  require  citation  of  the  cases  that  this 
court  will  not  consider  any  point  which  was 
not  presented  to  and  considered  by  the. cir- 
cuit court,  unless  It  Involves  the  Jurisdiction 
of  the  court 

Judgment  affirmed. 


(135  Ga.  72) 
CENTRAL  OF  GEORGIA  RT.  CO.  v.  COLE. 

(Supreme  Court  of  Georgia.    Aug.  13,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Tbial  (§  194*)— Instructions— Questions 

FOE   JUBY. 

The  requests  to  charge,  in  effect,  instructed 
the  jury  that  certain  acts  and  conduct  on  the 
part  of  the  plaintiff  would  constitute  negligeDce 
and  prevent  a  recovery  by  him,  and  were  there- 
fore properly  refused. 

[EM.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  438,  450;  Dec.  Dig.  1 194;*  Negligence, 
Cent  Dig.  Sf  356-360.] 

2.  Trial  (§  295*)— Instructions— Constbuo- 
TiON  AS  A  Whole. 

Although  a  particular  portion  of  the  chaip 
of  the  court  excepted  to,  when  considered  by  it- 
self, may  not  have  stated  the  rule  of  relative 
or  contributory  negligence  with  clearness  and 
precision,  yet  as  the  general  charge  correctly 
instructed  the  jury  on  this  subject,  and  the 
part  to  which  exception  was  taken,  when  con- 
sidered in  connection  with  the  whole,  was  not 
calculated  to  mislead  the  jury  or  to  injure  the 
excepting  party,  no  cause  for  a  new  trial  exist- 
ed in  consequence  of  the  instruction  alleged  to 
be  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  703-717;   Dec.  Dig.  §  295. •] 

3.  Review  on  Appeal. 

The  verdict  was  supported  b^  the  evidence, 
and  there  was  no  error  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Monroe  Coun- 
ty;  E.  J.  Reagan,  Judge. 

Action  by  W.  F.  Cole  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hall  &  Cleveland,  J.  E.  Hall,  and  Co- 
baniss  &  Will  Ingham,  for  plaintiff  in  error. 
Persons  &  Persons,  for  defendant  in  error. 

FISH,  C.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(135  Qa.  71) 
MOSLEY  V.  FEARS  et  al. 

(Supreme  Court  of  Georgia.     Aug.  13,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Evidence    (§  474*)— Opinion   Evidence — 
Testamentary  Capacity. 

Wliere  a  question  of  testamentary  capacity 
was  involved,  it  was  not  error  to  allow  a  wit- 
ness to  testily  as  follows:  *'I  knew  [the  testa- 
tor]. I  was  present  the  night  he  made  his  will. 
I  formed  an  opinion  as  to  the  condition  of  his 
mind.  I  based  that  opinion  on  what  he  did 
and  what  he  said;  in  my  opinion  he  was  of 
sound  mind.  I  considered  him  of  sound  mind 
from  what  he  said  and  the  way  he  acted" — the 
objection  being  that  the  witness  was  not  shown 
to  be  an  expert,  and  that  he  did  not  sufficiently 
state  the  facts  on  which  he  based  his  opinion 
by  testifying  to  what  the  testator  said  and  how 
he  acted.    Frizzell  v.  Reed,  77  Ga.  725 ;    Hem- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexi 
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don  T.   State,  111  Ga.  178,  3^;  S.   E.  0^4(2); 
Proctor  V.  Pointer,  127  Ga.  134,  56  S.  E.  111. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  474.»] 

a.  Wills  (§§  53,  164*)— Appkal  awd  Ebbob 

(§  204*)— KEVIEW--OBJECTIONB   NOT  RaISKD 

Below  —  Pboceeding   fob  Pbobatx  — Ad- 

mlssibility  of  evidence. 

Where  a  will  was  propounded  for  probate  in 
solemn  form,  and  a  caveat  was  interposed  there- 
to, under  which  it  was  sought  to  show  that  the 
testator  did  not  have  testamentary  capacity, 
and  that*  the  will  was  procured  by  undue  in- 
fluence on  the  part  of  his  second  wife,  resulting 
in  cutting  off,  without  any  bequest,  his  children 
by  a  former  marriage,  it  was  competent  to  show 
that  the  testator  recited  in  his  will  that  he  had 
settled  with  all  his  children  by  his  former  mar- 
riage and  held  their  receipts,  except  that  of  a 
daughter,  as  to  whom  he  made  a  certain  provi- 
sion, and  to  introduce  the  receipts  given  to  the 
testator  by  such  children. 

(a)  A  ground  of  objection  to  the  admission  in 
evidence  of  one  of  the  receipts,  not  made  or 
passed  upon  in  the  trial  court,  cannot  be  raised 
here  for  the  first  time. 

[Ed.  Note. — For  other  cases,  see  Wills,  Dec. 
Dig.  §S  53,  164;*  Appeal  and  Error,  Cent.  Dig. 
§§  1258-1280;    Dec.  Dig.  §  204.*] 

8.  Review  on  Appeal. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  hew  trial. 

Error  from  Superior  Court,  Henry  County ; 
B.  J.  Reagan,  Judge. 

Action  between  Delle  Mosley  and  C.  C. 
Fears,  and  others.  From  the  judgment,  Mos- 
ley brings  error.    Affirmed. 

Lowndes  Calhoun,  for  plaintiff  in  error. 
E.  M.  Smith,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  The 
other  Justices  concur, 

BECK,  J.,  absent. 


(155  Ga.  67) 

LOUISVILLE  &  N.  R.  CO.  et  al.  v.  HAMES. 

(Supreme  Court  of  Georgia.     Aug.  13,   1910.) 

(Syllahui  hy  the  Court,) 

1.  Highways  (51  1,  17*)  —  ESstablishment — 
Pbesgbiptioit. 

A  road  may  become  a  public  road  by  pre- 
scription. Evidence  that  the  public  had  used 
the  road  continuously  for  20  years,  and  that 
the  proper  county  authorities  during  that  time 
have  recognized  it  as  a  public  road  by  having 
the  same  worked,  will  be  sufficient  to  authorize 
an  inference  that  such  road  is  a  public  road. 

(a)  In  determining  whether  a  road  used  by  the 
public  for  the  period  of  20  years  has  been  ac- 
cepted by  the  authorities  of  the  county,  evi- 
dence that  a  public  road  overseer  had  caused  it 
to  be  worked,  and  that,  after  complaint  of  a 
citizen  to  the  ordinary  of  the  county  to  take 
charge  of  the  road,  it  had  been  worked  by  the 
road  hands,  is  relevant  and  admissible. 

[£3d.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  H  1,  17.*] 

2.  Railboads  (I  346*)— Pebsonal  Injtjbibs— 
Presumption  Against  Company— Applica- 
tion op  Statute. 

dr.  Code  1S95,  S  2821,  which  provides  that 
a  railroad  company  shall  be  liable  for  any  dam- 


age done  to  persons  by  the  running  of  the  cars, 
unless  the  company  shall  make  it  appear  that 
their  agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence,  the  presumption 
in  all  cases  being  against  the  company,  has  no 
application  to  a  ser\'ant  of  the  company,  who  is 
sued  with  the  company  as  a  joint  tort-feasor. 
Where  the  engineer  is  jointly  sued  with  the 
railroad  company,  it  is  error  to  charge  that 
upon  proof  that  the  plaintiff  has  sustained  his 
allegations  that  he  was  injured  by  the  running 
of  the  cars  of  the  railroad  company,  then  the 
law  would  raise  a  presumption  against  the 
company  and  the  defendant  engineer  that  they 
were  negligent,  and  that  the  burden  would  be 
upon  them  to  show  either  that  they  were  not 
negligent,  or  that  the  plaintiff  by  the  exercise  of 
ordinary  care  could  have  avoided  the  conse- 
quences to  himself  of  their  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  346.*] 

3.  Railboads  (§  324*)— Injubies  at  Cboss- 

INGS  —  CaBE    REQUIBED    IN    APPBOACHING 

Railboads. 

A  traveler  upon  a  public  highway,  in  ap- 
proaching a  railroad  crossing,  is  bound  to  exer- 
cise ordinary  care  and  diligence  for  his  own 
safety;  yet,  thou;;h  he  may  not  observe  that 
amount  of  care  and  diligence  which  would  be 
exercised  under  like  circumstances  by  an  ordi- 
narily prudent  person,  he  is  not  necessarily 
precluded  from  recovering  for  injuries  to  his 
person,  received  on  the  crossing,  if,  after  it  is 
apparent  that  the  engineer  of  the  company  is 
disobeying  the  provisions  of  section  222^  of  the 
Civil  Code  of  1895,  he  then  exercises  ordinary 
care  and  diligence  in  endeavoring  to  escape  the 
consequences  of  the  company's  negligence. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Dec.   Dig.   §  324.*] 

4.  Railroads  (§  313*)— Negligence  pee  SB- 
Violation  OF  Penal  Statute. 

Civ.  Code  1895,  §  2221,  denounces  the  fail- 
ure of  the  engineer  to  comply  with  the  blow- 
post  law  to  be  a  misdemeanor.  ^Hie  violation 
of  a  penal  statute  proximately  causing  an  in- 
jury is  negligence  per  se,  and  the  court  may 
so   instruct   the  jury. 

[Ed.  Note.—For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1002,  1004,  1005;  Dec.  Dig.  | 
313.*1 

5.  Railboads  (|  347*)— Injubies  at  Obobs- 
IN  OS—Evidence. 

It  not  being  alleged  that  the  community 
where  the  injury  happened  was  populous,  and 
there  being  no  allegation  of  negligence  as  to 
the  running  of  the  train  through  a  thickly  pop- 
ulated community,  testimony  that  the  engineer 
had  knowledge  that  the  place  where  the  plaintiff 
was  injured  was  in  a  populous  community  is 
irrelevant. 

[Ed.  Note.—For  other  cases,  see  Railroads, 
Dec.  Dig.  §  347.*] 

6.  Chabges  not  Ebboneous. 

The  other  charges  complained  of  were  not 
open  to  the  criticisms  made  against  them. 

Error  from  Superior  Court,  Oobb  County; 
N.  A.  Morris,  Judge. 

Action  by  J.  S.  Hames  against  the  Louis- 
yllle  &  Nashville  Railroad  Company  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Tye,  Peeples  &  Jordan,  J.  G.  Roberts,  and 
D.  W.  Blair,  for  plaintiffs  In  error.  Clay  & 
Morris,  for  defendant  in  error. 

EVANS,  P.  J.  1.  J.  S.  Hames  obtained  a 
verdict   against  the   Louisville  &  NashvUle 


^ 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  St  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Railroad  Company  and  J.  L».  Latimer,  Its  en-i 
Sliieer,  because  of  certain  injuries  sustained 
by  the  plaintiff  in  the  running  of  the  cars  of 
the  defendant  company.  It  was  alleged  that 
the  plaintiff,  while  walking  upon  a  public 
road,  in  the  exercise  of  due  care,  was  struck 
by  a  passenger  train  of  the  company  as  he 
was  about  to  cross  the  railroad  track,  and 
suffered  certain  injuries.  The  collision  is  al- 
leged to  have  resulted  from  the  failure  of  the 
engineer  when  he  reached  a  distance  of  400 
yards,  to  blow  the  whistle  of  the  locomotive 
and  check  the  speed  of  the  train  as  it  ap- 
proached the  public  crossing,  and  because  the 
cars  were  running  at  the  high  and  dangerous 
speed  of  40  miles  per  hour  in  approaching 
and  passing  over  the  crossing.  The  scene  of 
the  collision  was  a  place  where  the  railroad 
traversed  a  road  which  connected  the  Beirs 
Ferry  and  the  Oassville  public  roads;  and  it 
was  contended  by  the  plaintiff  that  this  cross- 
road was  a  public  road.  In  support  of  such 
contention  the  court  allowed  him  to  intro- 
duce evidfflice  tending  to  show  that  the  Beirs 
Ferry  road  was  a  public  road.  This  evidence 
was  offered  as  preliminary  to  the  proof  that 
the  same  road  hands  whicih  repaired  the 
Bell's  Ferry  road  also  worked  the  cross- 
road. He  was  also  allowed  to  introduce  evi- 
dence that  the  road  was  open  and  in  use  at 
the  time  of  the  construction  of  the  railroad, 
and  that  the  railroad  company  built  the 
bridge  leading  to  the  crossing;  and  also  that 
a  witness  who  resided  on  the  road  complain- 
ed to  the  ordinary,  In  1867,  of  the  condition 
of  the  road,  and  that,  after  such  complaint 
was  made,  certain  hands  of  the  county  work- 
ed the  road.  This  evidence  was  admissible. 
Civ.  Code  1805,  §  2222  et  seq.,  which  requires 
railroad  companies  to  erect  blow  posts  400 
yards  from  any  public  crossing,  and  for  the 
engineer  to  blow  the  whistie  and  check  the 
train  as  he  approaches  such  crossing,  is  ap- 
plicable not  only  to  roads  that  have  been 
laid  out  by  legislative  act  or  by  order  of  the 
proper  county  authorities  or  by  dedication, 
but  also  to  roads  wliich  have  become  public 
roads  by  prescription.  Southern  Ry.  Co.  v. 
Combs,  124  Ga.  1004,  63  S.  E.  508.  Twenty 
years'  use  by  the  public  is  insufficient  to  es- 
tablish the  public  character  of  a  road,  unless 
some  act  is  shown  to  have  been  done  by  the 
proper  authorities  of  the  county,  indicating 
its  recognition  as  a  public  road.  McCoy  v. 
Central  Ry.  Co.,  131  Ga.  378,  62  S.  B.  297; 
Penick  V.  County  of  Morgan,  131  Ga.  885,  62 
S.  E.  300.  This  testimony  tended  to  show 
that  the  public  authorities  had  recognized 
the  road  by  having  the  same  worked  by  the 
road  hands. 

2.  The  negligence  charged  against  the  de- 
fendant was  a  failure  to  observe  the  blow- 
poet  law,  and  running  the  cars,  in  approach- 
ing and  passing  over  the  crossing,  at  a  high 
and  dangerous  rate  of  speed.  After  charging 
that  the  burden  of  proof  was  upon  the  plain- 
tiff to  establish  by  a  preponderance  of  evi- 
dence that  he  was  injured  as  described  in 


the  declaration;  that  the  road  upon  wlici: 
he  was  traveling  at  the  time  he  was  injured 
was  a  public  road;  that  the  defendants  failed 
to  observe  the  blow-post  statute;  that  the 
engine  and  train  run  over  the  crossing  at  a 
high  and  dangerous  rate  of  speed  of  about  5C 
miles  per  hour — the  court  instructed  the 
Jury  as  follows:  *'In  this  connection,  the 
law  is  that  if  the  plaintiff  has  sustained  his 
allegations  that  he  was  injured  by  the  run- 
ning of  the  cars  or  train  of  the  defendant 
company,  then  the  law  would  raise  a  pre- 
sumption against  the  defendant  company, 
and  against  the  defendant  J.  L.  Latimer,  that 
they  were  negligent,  and  the  burden  would 
be  upon  the  defendants  to  show  either  that 
they  were  not  negligent  in  so  far  as  the  par- 
ticulars charged  against  them  are  concerned, 
or  else  that  the  plaintiff  by  the  exercise  of 
ordinary  care  on  his  part  could  have  avoided 
the  consequences  to  himself  of  the  defend- 
ant's negligence,  if  that  appears."  Proof  of 
the  allegation  that  the  plaintiff  was  without 
fault  and  was  injured  by  the  conduct  of  the 
engineer  in  running  the  train  over  the  cross- 
ing at  a  high  and  dangerous  rate  of  speed, 
even  though  the  crossing  may  not  have  been 
a  public  road  crossing,  might  make  a  case 
against  the  railroad  company,  by  force  of 
Civ.  Code,  S  2321,  wlilch  raises  a  presumption 
of  negligence  against  the  railroad  company 
upon  such  proof.  But  this  section  is  not  ap- 
plicable to  a  servant  of  the  company.  South- 
ern Ry.  Co.  V.  Cash,  131  Ga.  537,  62  S.  E. 
823.  It  was  therefore  error  to  instruct  the 
Jury  in  the  language  of  the  excerpt  to  which 
exception  is  taken. 

3.  After  charging  the  Jury  that  the  law  re- 
quires of  tiie  plaintiff  the  exercise  of  ordi- 
nary care  to  protect  himself  against  the  con- 
sequences of  any  negligence  that  may  have 
existed  on  the  part  of  the  defendant,  other- 
wise he  would  not  be  entitled  to  recover,  the 
court  charged  as  follows:  **Now,  this  rule 
means  that  he  is  not  required  to  exercise  or- 
dinary care  to  protect  himself  against  any 
negligence  of  the  defendants  until  such  negli- 
gence arises,  or  is  impending  over  himself; 
such  negligence  as  a  reasonable  man  in  the 
situation  he  was  placed  ought  to  have  appre- 
hended.*' This  excerpt  from  the  charge  does 
not  accurately  state  the  rule  of  law,  but, 
when  considered  In  connection  with  its  con- 
text, would  not  require  a  new  trial.  The 
court  charged  the  Jury  that  he  was  bound  to 
exercise  ordinary  care  in  approaching  the 
track,  and  if  he  failed  to  exercise  this  care 
he  could  not  recover;  and  with  respect  to 
the  phase  of  the  case  as  to  whether  or  not 
the  plaintiff,  after  reaching  and  Just  before 
going  on  the  track,  exercised  the  proper 
care,  the  court  gave  the  charge  complained 
of,  which,  when  considered  in  connection 
w^ith  its  context,  in  effect  states  the  prin- 
ciple enunciated  in  the  case  of  Comer  v. 
Barfield,  102  Ga.  485,  31  S^.  E.  89,  that  tbougfi 
a  traveler  upon  a  public  highway.  In  ap 
proac'hiug  a  railroad  crossing.  Is  bound  to  ex- 


Oa.) 


SOUTHERN  RT.  00.  t.  ATLANTA  SAND  &  SUPPLY  00. 


807 


ercise  ordinary  care  for  his  protection,  yet, 
although,  he  may  not  have  observed  that 
amount  of  care  and  diligence  which  would 
be  exercised  under  like  circumstances  by  an 
ordinarily  prudent  person,  he  is  not  neces- 
sarily precluded  from  recovering  for  Injuries 
to  his  person,  received  on  the  crossing  if,  aft- 
er it  Is  apparent  that  the  engineer  of  the 
company  Is  disobeying  the  provisions  of  sec- 
tion 2222  of  the  Civil  Ck>de,  he  then  exercises 
ordinary  care  and  diligence  In  endeavoring 
to  escape  the  consequences  of  the  company's 
negligence. 

4.  The  rulings  announced  in  headnotes  4 
and  5  do  not  require  discussion.  Other  than 
as  indicated,  there  was  no  error  in  the  char- 
ges complained  of. 

Judgment  reversed.  The  other  Justices 
concur. 

BEOK,  J^  absent 


<135  Oa.  85) 

SOUTHERN  RY.  CO.  v.  ATLANTA  SAND  & 

SUPPLY  OO. 

(Supreme  Court  of  Georgia.    Aug.  11, 1910.) 


(Syllabus  hy  the  Court,) 


1.  Cabbiebs  (§  37*)— Regulation— Rule  of 
Railroad  Commission— Construction. 
Storage  rule  No.  9,  of  the  Railroad  Com- 
mission of  Georgia,  adopted  under  authority  of 
the  act  of  1905  (Acts  1905,  p.  120),  reads  as 
follows:  "Railroad  companies  are  required  to 
furnish  cars  promptly  upon  request  therefor. 
When  a  shipper  files  with  a  railroad  company 
written  application  for  a  car  or  cars,  stating 
therein  the  character  of  freight  to  be  shipped, 
and  its  destination,  such  railroad  company  shall 
furnish  same  within  four  days  (Sundays  and 
legal  holidays  excepted)  from  seven  o'clock  a.  m. 
of  the  day  following  the  receipt  of  such  appli- 
cation. For  a  violation  of  this  rule  the  railroad 
company  at  fault  shall,  within  thirty  days  after 
demand  in  writing  is  made  therefor,  -pay  to  the 
shipper  so  offended  the  sum  of  one  dollar  per 
car  i)er  day,  or  fraction  of  a  day,  after  expira- 
tion of  free  time,  during  which  such  violation 
continues."  Held,  that  such  rule  applies  where 
cars  are  intended  to  be  used  for  intrastate  ship- 
ments, and  also  where  it  is  intended  that  cars 
are  to  be  used  for  the  shipment  of  freight  from 
a  point  in  this  state  to  a  destination  in  another 
state. 

[EM.    Note. — For   other    cases,    see   Carriers, 
Dec  Dig.  §  37.*] 


2.  Cabbiebs  (§   20*)— Failubb  to  Fubnish 
Cak&— Action  fob  Fobfeiture. 

Prior  to  the  repeal  of  the  third  section  of 
the  act  of  1905  by  Laws  1907,  p.  78,  §  11,  a 
shipper  filed  with  the  Railroad  Commission  a 
complaint,  setting  forth  a  violation  of  rule  9. 
above  quoted,  and  giving  the  details  of  such 
violation  by  a  named  railroad  company.  There- 
upon the  secretary  of  the  O>mmission  addressed 
a  letter  to  the  manager  of  the  railroad  com- 
pany, who  handled  claims  and  demurrage  com- 
plaints, inclosing  a  copy  of  the  complaint,  and 
adding,  '*You  will  please  show  cause  at  the 
earliest  practical  time,  if  any  you  had  [can?], 
why  this  claim  should  not  be  paid."  The  man- 
ager replied,  acknowledging  the  receipt  of  the 
letter,  and  setting  up  that  he  had  investigated 
the  complaint,   and   that  his  investigation  had 


developed  that  all  orders  for  cars  were  prompt- 
ly filled,  that  no  discrimination  was  practiced  in 
the  distribution  of  cars,  that  shippers  were  fur- 
nished all  cars  that  the  railroad  company  had 
for  loading,  that  he  understood  that  suit  had 
been  brought  on  the  claim,  and  that  he  did  not 
suppose  that  it  was  worth  while  for  him  to  un- 
dertake to  answer  the  complaint  in  detail.  Held, 
that  this  ^ave  the  Railroad  Commission  suf- 
ficient jurisdiction  to  authorize  that  body,  on 
the  next  day  after  the  receipt  of  the  reply  from 
the  railroad  manager,  without  further  hearing, 
to  pass  an  order  declaring  that  the  Commis- 
sion was  of  the  opinion  **that  sufficient  cause 
had  not  been  shown  to  relieve  said  railroad 
company  of  the  penalty  claimed,'*  and  thus  to 
leave  the  complainant  free  to  bring  suit  against 
the  railroad  company  under  the  act  of  the  Leg- 
islature and  the  rule  of  the  Commission. 

[Ed.    Note. — ^Fpr   other    cases,    see    Carriers. 
Dec.  Dig.  f  20.*f 

3.  Cabbiebs  (§   20*)— Failure  to  Fitbnisu 
Cars— Right  of  Action  fob  Fobfeitube. 

Under  the  third  section  of  the  act  of  Au- 
grust  23,  1905  (prior  to  its  repeal,  August  23. 
1907  [Acts  1907,  p.  78,  §  11]),  a  decision  of 
the  Railroad  Commission  that  a  railroad  com- 
pany had  not  shown  sufficient  cause  to  relieve 
Itself  from  liability  did  not  conclude  the  com- 
pany as  to  the  question  of  such  liability,  upon 
a  suit  by  the  complaining  shipper  for  the 
amount  claimed  by  him  against  the  company  for 
a  failure  to  furnish  cars  on  written  demand 
within  four  days,  as  provided  by  the  rule  of 
the  Commission. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Dec.  Dig.  §  20.^] 

4.  Cabbiebs  (I  20*)— Regulation— Rules  oi 
Railboad  Commission— Reasonableness. 

Storage  rule  No.  9,  of  the  Railroad  Com- 
mission of  this  state,  quoted  in  the  first  head- 
note,  properly  construed  in  the  light  of  the  act 
of  the  Legislature  authorizing  its  adoption,  is  a 
reasonable  rule. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Dec.  D;g.  |  20.*1 

6.  Statutes  (§  181*)  —  Constbuction  —  Pbb- 
BUMPTioNs— Intent  of  Legislatube. 

In  the  construction  of  a  statute  the  courts 
will  not  generally  attribute  to  the  Legislature 
the  intention  to  punish  the  failure  to  do  an  im- 
possible thingf  if  another  construction  can  legit- 
imately be  given  to  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f$  259.  263 ;   Dec.  Dig.  §  181.*] 

6l  Cabbiebs  (|  20*)^Failubb  to  Fubnisb 
Cars— Action  fob  Penalty— Defenses. 
In  a  suit  brought  by  a  shipper  against  a 
railroad  company  for  the  amount  specified  in 
the  rule  of  the  Railroad  Commission  to  be  paid 
to  him  for  failure  by  the  company  to  furnish 
cars  upon  demand,  if  the  carrier  shows  the  ex- 
istence of  conditions  for  which  it  is  not  respon- 
sible, preventing  the  discharge  of  the  duty,  it 
will  not  be  held  liable.  ' 

(a)  Questions  of  admissibility  of  certain  evi- 
dence and  of  the  sufficiency  of  certain  particu- 
lar defenses  determined. 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  S  20.»] 

(Additional  Syllabus  hy  Editorial  Staff.) 

7.  Cabbiebs  (I  lO*)— Regulations— Rules  of 
Railboad  Commission— Rcasonablenes&— 
Question  of  Law. 

The  reasonableness  of  a  rule  of  the  Rail- 
road Commission  is  a  question  of  law  for  the 
court. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  10.*] 


•For  other  cases  see  suae  topic  and  lection  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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&  Gabbiebs  (§  40*)— DuTT  TO  FuBNiSH  Cabs. 
It  is  the  duty  of  a  railroad  companv  to 
provide  cars  sufficient  to  transport  goods  offered 
u  the  usual  and  ordinary^  course  of  business, 
but  it  is  not  bound  to  anticipate  and  prepare  for 
an  exceptional  and  extraordinary  press  of  busi- 
ness. 

[E)d.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  fS  120-122 ;  Dec.  Dig.  (  40.^J 

9.  Gabbiebs  (§  20*)— Duty  to  Fubnish  Cam 
—Action  fob  Penalty— Evidence. 

In  an  action  against  a  railroad  company 
for  a  penalty  for  failure  to  furnish  cars  for 
freight  tendered,  mere  proof  that  the  railroad 
did  not  have  sufficient  cars  to  comply  with  the 
demands  made  upon  its  services  when  cars  were 
ordered  from  it,  would  be  no  defense,  but  if  it 
had  complied  with  its  duty  to  furnish  facilities 
for  the  transportation  of  goods,  in  the  ordinary 
conduct  of  its  business,  it  would  be  relevant  to 
prove  that  at  the  time  of  the  demand,  the  gen- 
eral movement  of  freight  through  the  country 
traversed  by  the  comi>any'8  lines,  was  unusually 
large  and  more  than  was  normally  to  have 
been  expected,  and  that  therefore  it  could  not 
comply  with  the  demand  for  cars. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Dec.  Dig.  I  20.»] 

10.  Cabbiebs  (§  20*)— Duty  to  Fubnish  Cabs 
—Action  fob  Penalty— Evidence. 

Mere  proof  that  there  is  a  strike  on  a  rail- 
road is  no  defense  to  an  action  for  failure  to 
furnish  cars  on  demand,  since  strikes  may  in- 
clude only  an  insignificant  number  of  employes 
or  those  engaged  in  some  department  in  no  sub- 
stantial way  interfering  with  the  furnishing  of 
cars  or  upon  the  happening  of  a  strike,  the  com- 
pany may  without  sufficient  effort,  fail  to  con- 
duct its  business,  but  if  a  strike  is  of  such  mag- 
nitude and  character  as  to  render  the  company 
unable,  by  the  use  of  proper  effort,  to  furnish 
cars  on  demand,  it  wilt  be  a  |rood  defense  to  a 
suit  under  Railroad  Commission  Storage  Rule 
No.  9,  prescribing  a  penalty  for  failure  of  a 
railroad  company  to  furnish  cars  after  written 
application  therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  20.»] 

11.  Cabbiebs  (§  13*)— Cabbiage  of  Fbeight— 
Discrimination  in  Furnishing  Cars. 

Where  there  is  a  press  of  business,  perish- 
able goods,  or  goods  the  inherent  character  of 
which  is  such  as  to  render  them  peculiarly  liable 
to  serious  injury  from  delay,  have  been  consid- 
ered of  such  exceptional  character  as  to  author- 
ize a  reasonable  preference,  as  to  expedition  in 
hauling  them,  over  freight  not  of  such  a  charao- 
ter,  in  absence  of  express  statutory  regulations 
on  the  subject,  but  such  rule  cannot  be  invoked 
as  a  cloak  for  making  illegal  discriminations  for 
one  shipper  or  class  of  shippers  as  aeainst  an- 
other without  real  ground  tor  its  application. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  23 ;   Dec.  Dig.  f  13.*] 

Action  by  the  Atlanta  Sand  &  Supply  Com- 
pany against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
brought  error  to  the  Court  of  Oivil  Appeals, 
which  certified  the  case  to  the  Supreme  Coart. 
QnestloDB  answered. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  questions: 

(1)  Does  storage  rule  9  of  the  Railroad  Com- 
mission of  Georgia,  adopted  under  authority 
of  the  act  of  1906  (Acts  1905,  p.  120),  com- 
monly known  as  the  "Steed  act,"  apply  to 
cars  Intended  to  be  used  for  the  shipment  of 


freight  from  a  point  in  this  state  to  a  desti- 
nation In  another  state;  1.  e.,  is  the  rule  ap- 
plicable to  Interstate  transactions?  Said  rule 
is  as  follows:  "Railroad  companies  are  re- 
quired to  furnish  cars  promptly  upon  request 
therefor.  When  a  shipper  flies  with  a  rail- 
road company  written  application  for  a  car  or 
cars,  stating  therein  the  character  of  freight 
to  he  shipped,  and  its  destination,  such  rail- 
road company  shall  furnish  same  within  four 
days  (Sundays  and  legal  holidays  excepted) 
from  seven  o'clock  a.  m.  of  the  day  following 
the  receipt  of  such  application.  For  a  viola- 
tion of  this  rule  the  railroad  company  at  fault 
shall,  within  thirty  days  after  demand  in 
writing  is  made  therefor,  pay'  to  the  shipper 
so  offended  the  sum  of  one  dollar  per  car  per 
day,  or  fraction  of  a  day,  after  expiration  of 
free  time,  during  which  such  violation  con- 
tinues.*^ 

(2)  Where,  prior  to  August  23,  1907  (the 
date  on  which  section  3  of  the  Steed  act  was 
repealed  [Laws  1907,  p.  78,  $  11]),  the  shipper 
filed  with  the  Railroad  Commission  a  com- 
plaint setting  forth  a  violation  of  the  said 
rule  9  referred  to  in  the  preceding  question, 
and  giving  the  details  of  the  violation  by  a 
named  railroad  company,  was  it  necessary 
for  the  Railroad  Commission  to  cause  formal 
notice  to  be  served  upon  the  railroad  com- 
pany, requiring  It  to  show  cause  on  a  named 
day,  before  any  lawful  order  could  be  passed 
by  the  Railroad  Commission  upon  the  com- 
plaint? Was  a  letter  addressed  by  the  secre- 
tary of  the  Railroad  (Commission  to  the  man- 
ager of  the  railroad  company,  who  handled 
freight  claims  and  demurrage  complaints,  in- 
closing him  a  copy  of  the  papers  flled  by  the 
complainant,  and  adding,  "You  will  please 
show  cause  at  the  earliest  practical  time,  if 
any  you  had,  why  this  claim  should  not  be 
paid,**  a  sufilcient  notice  under  said  act?  If 
not,  did  a  letter  written  by  this  manager  to 
the  secretary  of  the  Railroad  Commission, 
acknowledging  receipt  of  the  letter  just  re- 
ferred to  and  setting  up  that  he  had  investi- 
gated the  complaint,  and  that  his  investiga- 
tion had  developed  that  all  orders  for  cars 
were  promptly  filled;  that  no  discrimination 
was  practiced  in  the  distribution  of  cars; 
that  shippers  were  furnished  all  the  cars 
which  the  railroad  company  had  for  loading; 
that  he  understood  that  the  suit  had  been 
brought  on  the  claim;  and  that  he  did  not 
suppose  that  it  was  worth  while  for  him  to 
undertake  to  answer  the  complaint  in  de- 
tail—operate as  a  waiver  of  further  notice? 
Did  the  foregoing  correspondence  give  the 
Railroad  Commission  Jurisdiction  of  the  de- 
fendant, so  as  to  authorize  the  Commission 
on  the  next  day  after  the  receipt  of  the  let- 
ter last  mentioned,  without  further  hearing, 
to  render  a  judgment  "that  sufficient  cause 
had  not  been  shown  to  relieve  said  company 
of  the  penalty  claimed?" 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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(3)  Prior  to  August  23,  1907,  did  a  Judg- 
ment or  decision  of  the  Railroad  Commission 
(under  section  3  of  the  act  approved  August 
23,  1905,  commonly  known  as  the  Steed  act) 
that  a  railroad  company,  complained  of  as 
having  violated  said  rule  9  of  the  Railroad 
Commission,  had  not  shown  sufficient  cause 
to  relieve  itself  of  liability,  conclude  the  par- 
ties, and  especially  the  railroad  company,  as 
to  the  question  of  the  company's  liability  to 
the  complainant  for  the  amount  of  demur- 
rage claimed  by  the  complainant  and  allowed 
by  the  Railroad  Commission? 

(4)  Is  said  rule  9  of  the  Railroad  Commis- 
sion quoted  above,  a  reasonable  rule? 

(5)  In  a  suit  by  one  who  claims  to  have 
been  damaged  by  reason  of  a  railroad  com- 
pany's falling  to  furnish  him  cars  as  requir- 
ed by  said  rule  9,  quoted  above,  and  whose 
claim  was  presented  to  the  Railroad  Commis- 
sion under  the  third  section  of  the  Steed  act 
cited  above,  and  was  allowed  by  the  Com- 
mission after  a  hearing  prior  to  August  23, 
1907,  is  it  permissible  for  the  defendant  to 
show  by  testimony  that  the  rule  operated  un- 
reasonably as  against  the  railroad  company 
in  the  particular  transaction  In  controversy? 
Can  the  railroad  company  show,  in  defense 
to  the  suit,  that  it  did  not  own  sufficient 
cars  to  comply  with  the  demands  made  upon 
its  service  at  the  time  when  the  plaintiff  or- 
dered the  cars  of  it?  Is  It  relevant  to  prove 
that  at  that  time  the  general  movement  of 
freight  throughout  the  country  traversed  by 
the  defendant's  lines  of  railroads  was  unusu- 
ally large  and  more  than  was  normally  to 
have  been  anticipated,  and  that  therefore  the 
defendant  could  not  comply  with  the  plain- 
tiff's demand  for  cars?  Is  it  permissible  in 
such  a  case  for  the  defendant  company  to 
show  that  at  the  time  when  the  plaintiff  was 
demanding  the  cars  In  controversy  Its  op- 
eratives were  "on  a  strike,"  and  that  for  that 
reason  it  was  not  able  to  comply  with  the 
plaintiffs  demand?  Would  it  be  a  sufficient 
defense  to  an  action  of  the  nature  indicated 
for  the  defendant  to  show  that  It  distributed 
Its  cars  fairly  and  proportionately  to  Its  pa- 
trons throughout  the  several  divisions  of  Its 
railroad  lines,  and  that  it  did  not  have  and 
could  not  have  gotten  enough  cars  to  fulfill 
all  demands  upon  It?  If  the  foregoing  ques- 
tion is  answered  in  the  affirmative,  how 
would  the  question  be  affected  if  it  appeared 
that  In  the  distribution  of  the  cars  the  de- 
fendant company  had  given  preference  to  the 
traffic  paying  the  highest  rate  of  freight; 
how  far  by  the  fact  that  it  gave  preference 
In  the  furnishing  of  cars  for  the  hauling  of 
those  classes  of  commodities  which  were  of 
greatest  value  or  which  would  have  been 
damaged  the  most  If  delayed? 

McDaniel,  Alston  &  Black,  for  plaintiff  In 
error.  Moore  &  Pomeroy  and  W.  W.  Hood, 
for  defendant  in  error. 

LUMPKIN,  J.  1.  The  Constitution  of  th^ 
United  States  (article  1,  S  8,  par.  3)  declares 


that  Congress  shall  have  power  "to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian 
tribes."  In  the  EJnglish  language  few  clauses 
can  be  found  which  have  had  a  more  far- 
reaching  effect  than  that  comprised  in  the 
seven  words,  "to  regulate  commerce  ♦  •  • 
among  the  several  states."  If  these  words 
have  a  rival,  It  Is  to  be  found  In  those  other 
four  words  In  the  fourteenth  amendment  of 
the  same  Ck)nstitution,  "due  process  of  law." 
On  the  first-quoted  clause  has  been  built  up 
a  vast  structure  of  legislation  and  litigation, 
the  appearance  of  which  may,  with  some  de- 
gree of  aptness,  be  compared  to  a  gigantic, 
inverted  pyramid,  with  Its  apex  resting  on 
the  brief  clause  mentioned,  and  its  body 
stretching  away  Into  legal  space— Its  limits 
or  base  being  yet  undefined.  First  was  in- 
volved commerce  In  the  sense  of  traffic  be^ 
tween  the  states;  then  followed  questions 
as  to  Instrumentalities  for  carrying  on  com- 
merce; then  regulations  in  regard  to  cer- 
tain things  beiiig  prepared  or  manufactured 
to  be  put  into  Interstate  commerce;  then 
as  to  other  matters  and  legal  relations  and 
liabilities.  At  each  step  the  police  power  of 
the  individual  states  has  been  contested,  and 
litigants  have  claimed  that  it  was  in  part  an- 
nulled or  curtailed  either  by  the  Constitu- 
tion or  the  act  of.  Congress.  We  are  not* 
contesting  the  doctrine,  which  has  been  de- 
clared by  the  Supreme  Court  of  the  United 
States,  that  under  the  federal  Constitution 
Congress  has  plenary  power  to  enact  laws  on 
the  subject  of  Interstate  commerce,  and  that 
state  laws  must  yield  to  those  of  Congress 
within  the  realm  of  its  power  on  that  sub- 
ject. But  it  must  not  be  forgotton  that  the 
powers  of  the  federal  government  are  dele- 
gated, while  those  of  the  individual  states 
are  Inherent;  that  the  police  power  of  the 
states  has  been  well  compared  to  the  right  of 
self -protection;  and  that  a  state  without  po- 
lice power  would  be  a  state  paralyzed.  In 
determining,  therefore,  how  far  Its  Inherent 
police  power  on  a  subject  of  great  impor- 
tance to  its  citizens  has  been  superseded,  de- 
stroyed, or  withdrawn  under  the  delegated 
powers  of  the  federal  government— either  by 
the  language  of  the  Constitution  Itself  or  by 
the  acts  of  Congress  under  It — the  far-reach- 
ing effect  upon  the  state's  power  to  protect 
its  citizens  and  those  within  its  borders  is 
not  to  be  lightly  overlooked.  At  least,  the 
conflict  between  the  law  of  the  state  and  the 
Constitution  of  the  United  States,  or  acts  of 
Congress  passed  in  pursuance  of  it,  ought  to 
be  clear,  before  the  former  Is  nullified.  Ar- 
mour'&  Co.  V.  CSlty  (Council  of  Augusta,  134 
Ga.  178.  67  S.  B.  417.  It  must  also  be  borne 
in  mind  that  where  it  has  been  held  that  the 
Constitution  of  the  United  States,  proprlo 
vigore,  excluded  legislation  on  the  part  of 
the  state,  it  was  in  cases  where  it  was  de- 
clared that  the  subject  was  one  essentially 
"national"  in  character;  and  that  in  many 
other  cases  state  legislation  has  been  upheld 
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unless  superseded  by  federal  legislatfon,  al- 
though  affecting  in  some  measure  interstate 
commerce  or  its  instrumentalities,  or  corpo- 
rations engaged  in  it  We  have  dealt  with 
rule  9  of  the  Railroad  Ck)m mission  as  applica- 
ble to  intrastate  shipments,  in  ^Southern 
Railway  Co.  V.  Melton,  133  Ga.  277,  65  S.  B. 
665.  The  first  question  in  the  present  case 
inquires  as  to  its  application  to  cars  in- 
tended for  use  in  interstate  shipments. 

In  Louisville  &  Nashville  R.  v.  Kentucky, 
161  U.  S.  702,  16  Sup.  Ct  714,  40  L.  Bd.  Si9, 
a  provision  of  a  state  Constitution  prohibit- 
ing consolidation  by  common  carriers  was 
involved.  It  was  held  to  be  a  legitimate  ex- 
ercise of  the  police  power  of  the  state.  In 
dealing  with  the  commerce  clause  of  the 
Constitution  of  the  United  States  as  affecting 
the  subject  in  hand,  Mr.  Justice  Brown,  on 
behalf  of  the  court,  said:  "It  has  never 
been  supposed  that  the  dominant  power  of 
Congress  over  interstate  commerce  took  from 
the  states  the  power  of  legislation  with  re- 
spect to  the  instruments  of  such  commerce, 
so  far  as  the  legislation  was  within  its  or- 
dinary police  powers."  In  Lake  Shore  & 
Mich.  South.  Ry.  Co.  v.  Ohio,  173  U.  'S.  '^^o, 
19  Sup.  Ct  465,  43  L.  Ed.  702,  the  Supreme 
Court  had  under  consideration  a  statute  of 
Ohio  which  required  that  each  railroad  com- 
*pany  should  cause  three  of  its  regular  dally 
trains  carrying  passengers  to  stop  at  a  sta- 
tion, city,  or  village  containing  over  3,000  in- 
habitants. Mr.  Justice  Harlan  filed  an 
elaborate  and  able  opinion  citing  and  dis- 
cussing numerous  authorities.  He  said  (at 
page  297  of  173  V.  S..  at  page  470  of  19  Sup. 
Ct  [43  L.  Ed.  7021):  "But  In  our  opinion 
the  power,  whether  called  police,  govern- 
mental, or  legislative,  exists  in  each  state, 
by  appropriate  enactments  not  forbidden  by 
its  own  Constitution  or  by  the  Constitution 
of  the  United  States,  to  regulate  the  relative 
rights  and  duties  of  all  persons  and  corpora- 
tions within  its  Jurisdiction,  and  therefore  to 
provide  for  the  public  convenience  and  the 
public  good.  This  power  in  the  states  is 
entirely  distinct  from  any  power  granted  to 
the  general  government  although  when  ex- 
ercised it  may  sometimes  reach  subjects  over 
which  national  legislation  can  be  constitu- 
tionally extended."  Again  he  said  (at  page 
303  of  173  U.  S.,  at  page  472  of  19  Sup.  Ct 
[43  L.  Ed.  702]):  "We  perceive  in  the  legis- 
lation of  Ohio  no  basis  for  the  contention 
that  the  state  has  Invaded  the  domain  of  na- 
tional authority  or  impaired  any  right  secur- 
ed by  the  national  Constitution.  •  ♦  •  It 
has  not  unreasonably  obstructed  the  freedom 
of  commerce  among  the  states.  Its  regulations 
apply  equally  to  domestic  and  interstate 
railroads.  Its  statute  is  not  directed  against 
interstate  commerce,  but  only  Incidentally 
affects  it"  In  Atlantic  Coast  Line  v.  Whar- 
ton, 207  U.  S.  328,  334,  28  Sup.  Ct  121,  52 
L.  Ed.  230,  the  ruling  in  the  case  last  men- 
tioned was  recognized  as  sound;  but  it  was 
held  that  the  order  of  the  strue   Unilmnd 


Commission  then  being  considered  directly 
and  unreasonably  burdened  interstate  com- 
merce. In  Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed. 
1105,  the  question  was  whether  a  state  stat- 
ute requiring  telegraph  companies  with  lines 
of  wires  wholly  or  partly  within  the  state 
to  receive  telegrams  and  on  payment  of  the 
charges  thereon  to  deliver  them  with  due 
diligence,  was  a  regulation  of  interstate 
commerce  when  applied  to  interstate  tele- 
grams. It  was  held  that  such  an  enact- 
ment did  not  in  any  Just  sense  regulate  in- 
terstate commerce.  It  was  said:  "While  It 
is  vitally  important  that  commerce  between 
the  states  should  be  unembarrassed  by  vexa- 
tious state  regulations  regarding  it  yet  on 
the  other  hand,  there  are  many  occasions 
where  the  police  power  of  the  state  can  be 
properly  exercised  to  Insure  a  faithful  and 
prompt  performance  of  duty  within  the 
limits  of  the  state  upon  the  part  of  those 
who  are  engaged  in  interstate  commerce. 
We  think  the  statute  in  question  is  one  of 
that  class,  and,  in  the  absence  of  any  legis- 
lation by  Congress,  the  statute  is  a  valid  ex- 
ercise of  the  power  of  the  state  over  the 
subject"  We  need  not  discuss  subsequent 
congressional  enactments  in  regard  to  tele- 
graph companies.  The  principle  remains  the 
same,  whether  state  legislation  in  the  par- 
ticular instance  has  been  superseded  by  con- 
gressional legislation  or  not  In  County  of 
Mobile  V.  Kimball,  102  U.  S.  691,  26  L.  Ed. 
238,  an  act  of  the  state  of  Alabama,  entitled 
"An  act  to  provide  for  the  improvement  of 
the  river,  bay,  and  harbor  of  Mobile"  (Laws 
1866-67,  p.  507),  was  held  not  to  be  In  con- 
flict with  the  Constitution  of  the  United 
States.  Mr.  Justice  Field  said  (at  page  702 
of  102  U.  S.  [26  L  Ed.  2381):  "Perhaps  some 
of  the  divergence  of  views  upon  this  ques- 
tion among  former  Judges  may  have  arisen 
from  not  always  bearing  in  mind  the  dis- 
tinction between  commerce  as  strictly  defin- 
ed, and  its  local  aids  or  Instruments,  or 
measures  taken  for  its  Improvement"  So 
state  laws  regulating  pilots  have  been  de- 
clared to  be  valid.  Oooley  v.  Board  of 
Wardens,  etc.,  12  How.  319,  13  L  Ed.  996. 
So,  also,  certain  state  laws  In  reference  to 
bridges  over  navigable  streams  have  been 
upheld.  Wilson  v.  Blackbird  Creek  Marsh 
Co.,  2  Pet  245,  252,  7  L.  Ed.  412;  Oilman 
V.  Philadelphia,  70  U.  S.  713,  18  L.  Ed.  96. 
Other  instances  might  be  mentioned,  some  of 
which  will  be  found  referred  to  in  the  cases 
above  cited.  It  will  thus  appear  that  it  is 
a  mistaken  conception  to  suppose  that  wher- 
ever a  railroad  engages  in  interstate  ship- 
ments, the  Constitution  of  the  United  States 
by  its  own  force  in  all  respects  inhibits  the 
police  power  of  the  state  from  dealing  with 
such  railroad.  As  to  matters  r^atlng  to  ln« 
terstate  commerce  which  essentially  and  ex- 
clusively appertain  to  the  federal  govemmeDt 
the  poTrer  of  the  states  to  directly  regulate 
them  may  be  inhibited;  but  there  is  a  large 
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class  of  subjects  which  may  be  dealt  with 
ander  the  police  power  of  the  Individual 
states,  although  its  exercise  may  .touch  In- 
strumentalities of  interstate  commerce,  and 
Indirectly  to  some  extent  affect  such  com- 
merce. No  catalogue  can  be  made  setting 
forth  exactly  what  falls  within  the  one  class 
or  the  other.  But  the  fact  that  a  distinction 
between  the  two  exists  is  well  established. 
In  regard  to  the  subject  of  statutes  or 
rules  of  Railroad  or  Corporation  Oommls- 
slons  of  states,  requiring  the  furnishing  of 
cars,  and  providing  for  a  penalty  or  amount 
which  may  be  recovered  for  failure  to  so  fur- 
nish them  In  accordance  with  the  require- 
ments made,  and  the  application  of  such 
enactments  or  rulesi  to  cases  where  cars  are 
desired  for  use  in  Interstate  shipments,  the 
decisions  are  not  many,  but  they  vary  widely 
in  the  views  which  they  express.  They  may 
be  grouped  about  the  case  of  Houston  ft 
Texas  Central  Railroad  Co.  v.  Mayes.  201  U. 
S.  321,  26  Sup.  Ct  491,  50  L.  Ed.  772.  A 
statute  of  the  state  of  Texas  provided,  that, 
upon  written  application,  it  should  be  the 
duty  of  a  railroad  company  to  supply  the 
number  of  cars  required,  at  the  point  indi- 
cated in  the  application,  within  a  reasonable 
time  thereafter,  not  to  exceed  six  days  from 
the  receipt  of  such  application;  and  that  if 
the  railroad  company  should  fail  to  furnish 
such  cars,  it  should  forfeit  to  the  party  so 
applying  the  sum  of  "twenty-flve  dollars  per 
day  for  each  car  failed  to  be  furnished,"  and 
all  actual  damages  sustained,  provided  "that 
the  provisions  of  this  law  shall  not  apply  in 
cases  of  strikes  or  other- public  calamity." 
Other  provisions  of  the  act  are  immaterial 
here.  The  Court  of  Civil  Appeals  of  Texas 
held  that  this  law  was  a  proper  exercise  of 
the  police  power  of  the  state  as  applied  to 
Interstate  shipments,  and  was  valid.  Houston 
&  Texas  Central  R.  Co.  v.  Mayes,  86  Tex. 
Civ.  App.  606,  83  S.  W.  53.  An  application 
for  a  writ  of  error  to  the  Supreme  Court  of 
the  state  was  overruled,  and  the  case  was 
carried  to  the  Supreme  Court  of  the  United 
States.  There  it  was  held  (201  U.  S.  821,  26 
Sup.  Ct  491,  50  L.  Ed.  772,  supra)  that  "An 
absolute  requirement  that  a  railroad  engag- 
ed in  interstate  commerce  shall  furnish  a 
certain  number  of  cars  on  a  specified  day, 
to  transport  merchandise  to  another  state, 
regardless  of  every  other  consideration  ex- 
cept strikes  and  other  public  calamities,  tran- 
scends the  police  power  of  the  states  and 
amounts  to  a  burden  upon  interstate  com- 
merce. •  •  •  Such  a  regulation  cannot  be 
sustained  as  to  Interstate  commerce  ship- 
ments as  an  exercise  of  the  police  power  of 
the  state."  In  the  opinion,  after  referring  to 
the  power  of  Congress  to  regulate  Interstate 
commerce,  it  was  said  (at  page  328  of  201  U. 
S.,  at  page  492  of  26  Sup.  Ct.  [50  L.  Ed. 
772]):  "That,  notwithstanding  the  exclusive 
nature  of  this  power,  the  states  may,  in  the 
exercise  of  their  police  power,  make  reason- 
able rules  with  regard  to  the  methods  of 


carrying  on  Interstate  business,  the  precau* 
tions  that  shall  be  used  to  avoid  danger,  the 
facilities  for  the  comfort  of  passengers  and 
the  safety  of  freight  carried,  and,  to  a  cer- 
tain extent,  the  stations  at  which  stoppages 
shall  be  made,  is  settled  by  repeated  deci- 
sions of  this  court.  Of  course,  such  rules 
are  inoperative  if  conflicting  with  regulations 
upon  the  same  subject  enacted  by  Congress, 
and  can  be  supported  only  when  consistent 
with  the  general  requirement  that  Interstate 
commerce  shall  be  free  and  unobstructed,  and 
not  amounting  to  a  regulation  of  such  com- 
merce. As  the  power  to  build  and  operate 
railways,  and  to  acquire  land  by  condemna- 
tion, usually  rests  upon  state  authority,  the 
Legislatures  may  annex  such  conditions  as 
they  please  with  regard  to  intrastate  trans- 
portation and  such  other  rules  regarding  in- 
terstate commerce  as  are  not  inconsistent 
with  the  general  right  of  such  commerce  to 
be  free  and  unobstructed."  Again  it  was 
said,  referring  to  the  Texas  statute  (at  page 
329  of  201  U.  S.,  at  page  493  of  26  Sup.  Ct 
[50  L.  Ed.  772]) :  "It  makes  no  exception  in 
cases  of  a  sudden  congestion  of  traffic,  and 
actual  inability  to  furnish  cars  by  reason  of 
their  temporary  and  unavoidable  detention 
in  other  states,  or  in  other  places  within 
the  same  state.  It  makes  no  allowance  for 
interference  of  traffic  occasioned  by  wrecks 
or  other  accidents  upon  the  same  or  other 
roads,  involving  a  detention  of  traffic,  the 
breaking  of  bridges,  accidental  fires,  wash- 
outs or  other  unavoidable  consequences  of 
heavy  weather.  The  dereliction  of  a  road  in 
this  particular,  which  may  have  occurred 
from  circumstances  wholly  beyond  the  con- 
trol of  its  officers,  is  made  punishable  not 
only  by  damages  actually  incurred  by  the 
shipper  In  the  detention  of  his  stock,  but  in 
addition  thereto  by  an  arbitrary  penalty  of 
$25  per  car  for  each  day  of  detention."  Fi- 
nally it  was  said  (at  page  831  of  201  U.  S., 
at  page  494  of  26  Sup.  Ct  [50  L.  Ed.  772]) : 
"While  railroad  companies  may  be  bound  to 
furnish  sufficient  cars  for  their  usual  and  or- 
dinary traffic,  cases  will  inevitably  arise 
where  by  reason  of  an  unexpected  turn  in 
the  market,  a  great  public  gathering,  or  an 
unforeseen  rush  of  travel,  a  pressure  upon 
the  road  for  transportation  facilitieB  may 
arise,  which  good  management  and  a  desire 
to  fulfill  all  its  legal  requirements  cannot 
provide  for,  and  against  which  the  statute 
in  question  makes  no  allowance.  Although 
it  may  be  admitted  that  the  statute  is  not 
far  from  the  line  of  proper  police  regulation, 
we  think  that  sufficient  allowance  is  not 
made  for  the  practical  difficulties  in  the  ad- 
ministration of  the  law,  and  that,  as  applied 
to  interstate  commerce,  it  transcends  the  le- 
gitimate powers  of  the  Legislature."  The 
Chief  Justice,  Mr.  Justice  Harlan,  and  Mr. 
Justice  McKenna  dissented,  evidently  bellev- 
Ing  that  the  statute  was  valid.  Mr.  Justice 
White  did  not  take  part  in  the  decision. 
In  St  Louis  Southwestern  Ry.  Co.  v.  State, 
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85  Ark.  Sll,  107  S.  W.  1180. 122  Am.  St  Rep. » 
33,  certain  sections  of  the  digest  of  that  state 
and  an  order  of  the  Railroad  Ck>mmission 
were  under  consideration.  By  the  statutes 
of  that  state  carriers  -were  required  to  "re- 
ceive, load,  unload,  transport,  store,  and  de- 
liver to  the  consignee  thereof  all  property 
tendered  for  shipanent,"  and  to  furnish  cars 
for  shipments;  and  a  violation  of  these  re- 
quirements was  declared  to  furnish  a  cause 
of  action  in  favor  of  the  shipper.  Power 
was  conferred  upon  the  Oommlssion  to  make 
rules  on  the  subject  They  made  a  rule  pro- 
viding that,  upon  application  by  the  ship- 
per, giving  not  less  than  five  days'  notice, 
cars  should  be  furnished.  The  Supreme 
Court  of  Arkansas  held  that  the  statutes 
were  valid  as  applied  to  interstate  shipments, 
and  that  the  defense  set  up  to  an  action  to 
recover  the  penalty  was  insufficient.  The 
case  was  carried  to  the  Supreme  Ck>urt  of 
the  United  States  where  it  was  decided  April 
4,  1910  (217  U.  S.  136,  30  Sup.  C?t.  476,  54  L.' 
Ed.  — ).  After  an  analysis  of  the  decision 
of  the  Supreme  Court  of  Arkansas,  and  of  its 
effect  in  excluding  the  defense  offered  in 
relation  to  interstate  shipments,  Mr.  Justice 
White  declared  that,  as  thus  construed,  the 
law  of  that  state  excluded  a  certain  defense, 
and  operated  to  unlawfully  burden  interstate 
commerce.  He  said:  "Coming  to  the  merits, 
we  think  it  needs  but  statement  to  remon- 
strate that  the  ruling  of  the  court  below  in- 
volved necessarily  the  assertion  of  power  in 
the  state  to  absolutely  forbid  the  efficacious 
carrying  on  of  interstate  commerce,  or,  what 
is  equivalent  thereto,  to  cause  the  right  to 
efficiently  conduct  such  commerce  to  depend 
upon  the  willingness  of  the  company  to  be 
subjected  to  enormous  pecuniary  penalties  as 
a  condition  of  the  exercise  of  the  right 
•  •  •  If  it  be  that  the  court  below  was 
right  in  its  assumption  that  the  rules  of  the 
American  Railway  Association,  governing,  as 
was  conceded  by  the  court,  90  per  cent,  of 
the  railroads,  and  hence  a  vast  proportion  of 
the  interstate  commerce  of  the  country,  are 
inefficient  to  secure  Just  dealing  as  to  cars 
moved  by  the  carriers  engaged  in  interstate 
commerce,  that  fact  affords  no  ground  fpr 
conceding  that  such  subject  was  within  the 
final  cognizance  of  the  court  below,  and 
could  by  it  be  made  the  basis  of  prohibiting 
interstate  commerce  or  unlawful  burdening 
the  right  to  carry  it  on."  ' 

We  have  quoted  at  some  length  from  these 
two  recent  decisions  of  the  Supreme  Court  of 
the  United  States,  in  order  to  show  that  in 
neither  of  them  was  it  declared  that  a  state 
Legislature,  or  a  Railroad  Commission  under 
its  authority,  could  not  make  a  rule  requir- 
ing cars  to  be  furnished  within  a  reasonable 
time,  although  they  were  to  be  used  for  in- 
terstate shipments,  unless  such  rule  or  act 
excluded  legitimate  defenses.  To  say  that  all 
of  the  discussion  in  the  Mayes  Case,  which 
has  been  set  out  above,  meant  merely  to  de- 
clare that  the  states  could  not  make  such 


rules,  regardless  of  the  defenses  permissible 
in  suits  brought  thereunder,  would  be  to  at- 
tribute to  JthsLt  high  court  the  employment  of 
a  large  amount  of  needless  circumlocution,  and 
the  basing  of  its  opinion  upon  the  illegal  re- 
striction of  defenses  made  by  the  Texas  stat- 
ute, when  in  fact  the  extent  of  the  defenses 
allowed  thereby  had  nothing  to  do  with  the 
case.  We  cannot  suppose  this  to  be  the  fact 
in  regard  to  a  decision  of  that  great  court. 
And  while  the  decision  in  the  case  of  St 
Louis  Southwestern  Ry.  Co.  did  not  refer  to 
the  Mayes  Case  or  deal  as  specifically  with 
the  limitation  of  defenses  under  the  state 
statute,  the  analysis  of  the  decision  of  the 
state  court  and  the  conclusion  drawn  there- 
from apparently  proceed  on  the  ground  of 
the  exclusion  of  a  lawful  defense,  and  not 
upon  the  ground  that  the  state  could  enact 
no  such  law  in  any  event  Nor  do  we  think 
that  this  position  is  altered  by  the  last  sen- 
tence in  the  opinion,  which  reads  as  follows: 
"In  the  nature  of  things,  as  the  rules  and 
regulations  of  the  association  concern  mat- 
ters of  interstate  commerce  inherently  with- 
in federal  control,  the  power  to  determine 
their  sufficiency  we  think  was  primarily  vest- 
ed in  the  body  upon  whom  Congress  has  con- 
ferred authority  In  that  regard." 

As  already  indicated,  the  line  of  demarca- 
tion between  the  authority  of  Congress  and 
that  of  state  Legislatures  is  not  one  which 
has  been  defined  with  mathematical  exact- 
ness. It  has  rather  been  determined  as  a 
concrete  question  on  which  side  of  the  line 
a  particular  case  fell.  As  the  Supreme  Court 
of  the  United  States  have  mentioned  reason- 
ableness as  a  guide  in  determining  the  ex- 
tent to  which  a  state  law  may  affect  inter- 
state shipments  without  being  invalid,  and  as 
reasonableness  or  unreasonableness  is  a  mat- 
ter for  which  no  absolute  standard  can  be 
prescribed,  but  a  thing  sometimes  appears 
reasonable  to  one  mind  yet  unreasonable  to 
another,  and  even  the  same  person  may 
change  his  view  as  to  what  is  reasonable 
with  age,  experience,  and  reflection,  the  de- 
termination of  questions  like  that  now  before 
us  involves  no  small  difficulty.  We  believe, 
however,  that  the  effect  of  the  rulings  above 
mentioned  is  that  the  states  are  not  abso- 
lutely precluded  from  making  rules  of  the 
character  of  that  here  involved,  either  as  to 
cars  to  be  used  in  intrastate  shipments,  or 
those  to  be  used  in  interstate  shipments; 
but  that  the  exclusion  of  proper  defenses  as 
to  cars  to  be  used  in  interstate  shipments 
would  render  the  act  or  rule  ineffectual  as  to 
that  class  of  business.  As  to  intrastate  ship- 
ments, the  interstate  law  would  have  no  ai>- 
plication ;  but  as  to  them  the  question  would 
remain  whether  the  act  or  rule  was  in  con- 
flict w4th  the  clause  of  the  Constitutions, 
both  state  and  federal,  guaranteeing  due  pro- 
cess of  law. 

After  the  decision  in  the  Mayes  Case,  the 
Court  of  Civil  Appeals  of  Texas  held  that 
the  sections  of  the  Revised  Statutes  of  that 
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state  imposlDg  a  penalty  on  carriers  for  de- 
lay in  furnishing  cars  for  shipments  were  In- 
▼alid  under  the  federal  Constitution,  as  an 
Interference  with  interstate  commerce.  Tex- 
as &  Pacific  Ry.  Co.  v.  Allen,  42  Tex.  Civ. 
App.  331,  98  S.  W.  450.  That  court  treated 
the  state  statutes  as  applying  to  Interstate 
shipments,  and  as  excluding  all  defenses  save 
those  enumerated.  In  Kansas  the  statute  on 
the  subject  was  very  similar  to  that  of  Texas, 
except  that  where  the  Texas  statute  provid- 
ed that  it  should  not  apply  *'in  cases  of  strikes 
or  other  public  calamity,*'  the  Kansas  statute 
permitted  no  excuse  to  be  set  up  except 
"strikes,  unavoidable  accidents,  and  other 
public  calamities."  The  Supreme  Court  of 
the  latter  state  distinguished  the  two  stat- 
utes on  the  ground  that  the  Texas  law  pro- 
vided the  heavy  penalty  of  $25  per  car  per 
day,  while  that  imposed  by  the  Kansas  stat- 
ute was  $1  for  each  car  per  day,  which  was 
reasonable,  and  the  same  amount  as  was  al- 
lowed as  demurrage  to  the  railroad  compan- 
ies for  a  failure  on  the  part  of  shippers  to 
promptly  unload  cars;  and  also  on  the 
ground  that  the  addition  In  the  Kansas  law 
of  the  words  ''unavoidable  accidents,"  to  the 
excuses  allowed  by  the  Texas  statute,  made 
a  material  difference.  It  was  said:  **If,  there- 
fore, as  said  in  the  opinion  in  the  Mayes 
Case,  the  Texas  statute  'is  not  far  from  the 
line  of  proper  police  regulation,'  we  are  Jus- 
tified in  concluding  that  the  car  service  act 
of  1905  In  question  is  well  within  that  line." 
In  Virginia  the  Corporation  Commission,  in 
pursuance  of  an  act  of  the  Legislature,  made 
a  rule  that  when  a  shipper  should  make  ver- 
bal or  written  application  to  a  railroad  com- 
pany for  a  car  or  cars,  the  company  should 
furnish  the  same  within  four  days ;  and  that 
for  a  failure  to  comply  with  this  rule  the 
company  so  offending  should  forfeit  and  pay 
to  the  shipper  $1  per  car  per  day.  In  Atlan- 
tic Coast  Line  R.  Co.  v.  Commonwealth,  102 
Va.  599,  46  S.  E.  911,  It  was  held  that  the 
state  could  make  valid  enactments,  In  the 
exercise  of  Its  police  power,  to  promote  the 
welfare  and  convenience  of  Its  citizens, 
though  such  laws,  In  tbelr  operation,  might 
incidentally  Interfere  with  Interstate  and  for- 
eign commerce;  and  that  the  rule  of  the 
Corporation  Commission  was  not  void  be- 
cause in  its  operation  it  affected  incidentally 
interstate  and  foreign  commerce.  It  was  fur- 
ther said  that  the  validity  of  the  rules  pre- 
scribed by  the  Commission,  so  far  as  they  in 
their  operation  might  unlawfully  Interfere 
with  interstate  and  foreign  commerce  or  de- 
prive transportation  companies  of  their  prop- 
erty without  due  process  of  law,  might  be 
determined  In  any  particular  case  In  which 
the  question  should  be  raised.  After  the  deci- 
sion of  the  Mayes  Case,  it  was  held  by  the 
Supreme  Court  of  Appeals  of  Virginia  that 
the  rule  was  unreasonable  and  void  as  ap- 
plied to  shipments  to  points  outside  the 
state.  Southern  Railway  Co.  v.  Common- 
wealth, 107  Va.  771,  GO  S.  E.  70,  17  L.  R.  A. 


(N.  S.)  364.  No  change  in  the  former  deci- 
sion as  to  the  reasonableness  or  the  rule  lu 
regard  to  intrastate  business  was  made ;  but 
the  severe  arraignment  of  the  rule  of  the 
Commission  and  its  operation  contained  In  the 
opinion  of  Cardwell,  J.,  would  seemingly 
point  to  the  result  that  as  to  any  class  of 
business  It  was  contrary  to  the  provision  of 
the  Constitution  In  regard  to  due  process  of 
law.  Two  of  the  Judges,  in  concurring  spe- 
cially, said:  "Their  reasoning.  If  followed  to 
its  logical  result,  as  we  understand  It,  would 
not  only  render  the  rule  in  question  Invalid, 
but  would  make  It  Impossible  for  the  State 
Corporation  Commission  to  make  any  valid 
rule  in  the  subject." 

In  North  Carolina  an  act  was  passed  re- 
quiring a  railroad  company  to  pay  a  penalty 
for  a  failure  to  ship  goods  promptly.  In 
Branch  v.  Wilmington,  etc.,  R.  Co.,  77  N.  C. 
347,  the  act  was  held  to  be  valid.  It  was 
said:  '*That  the  regulation  In  question  is 
within  the  jscope  of  the  police  power  of  the 
state  seems  clear  to  us.  •  •  •  The  Leg- 
islature considered  the  common-law  liability 
as  insufficient  to  compel  the  performance  of 
the  public  duty.  •  •  •  The  penalty  In 
the  case  provided  for  Is  superadded.  The 
act  merely  enforces  an  admitted  duty." 
Similar  statutes  have  several  times  been 
before  the  Supreme  Court  of  North  Carolina. 
Section  2631  of  the  Revlsal  of  1905  of  that 
state  provides  that  transportation  companies 
"whose  duty  it  is  to  receive  freight  for  ship- 
ment" shall,  for  refusing  to  receive  all 
freight,  **whenever  tendered"  to  Its  agent, 
etc.,  forfeit  and  pay  a  penalty  of  $50  for 
each  day  It  refuses  to  receive  said  freight, 
together  with  actual  damages  sustained.  The 
validity  of  this  statute  came  before  the  court 
In  Garrison  v.  Southern  Ry.  Co.,  150  N.  C. 
575,  64  S.  E.  578.  It  was  held  that,  "when 
a  carrier  shows  the  existence  of  conditions 
for  which  it  is  not  responsible,  preventing  or 
rendering  Impossible  the  discharge  of  the 
duty.  It  will  not  be  liable  for  the  penalty. 
The  court  will  not  attribute  to  the  Legisla- 
ture the  intention  to  punish  the  failure  to  do 
an  Impossible  thing."  It  was  held  that  the 
statute  which  imposed  a  penalty  for  a  car- 
rier's refusal  to  receive  freight  for  ship- 
ment, as  applied  to  a  shipment  between 
points  within  the  state,  was  valid,  and  that 
as  applied  to  shipments  to  other  states,  in 
the  absence  of  specific  action  by  Congress  or 
the  Interstate  Commerce  Commission,  it  was 
not  invalid  as  a  regulation  of  interstate 
commerce,  though  It  might  indirectly  affect 
Interstate  commerce.  In  the  opinion,  refer- 
ring to  the  application  of  the  rule  to  Inter- 
state as  weir  as  Intrastate  shipments.  It  was 
said  (at  page  592  of  150  N.  0.,  at  page  585 
of  64  S.  E.) :  "We  do  not  think  that,  in  the 
light  of  the  authorities.  It  Is  material  wheth- 
er the  shipment  Is  Interstate  or,  as  In  this 
case,  intrastate."  See,  also,  Michigan  Cen- 
tral R.  Co.  V.  Burrows,  33  Mich.  6 ;  Houston, 
etc.,  Ry.  Co.  v.  Campbell,  91  Tex.  551,  45  S. 
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W.  2,  43  L.  R.  A.  225,  and  note.  In  the  pres- 
ent case  It  was  said  by  counsel  that  there 
was  no  common-law  duty  to  furnish  cars. 
Of  course,  at  the  time  of  the  separation  of 
this  country  from  England,  there  were  no 
railroads  and  no  cars.  But,  even  without  a 
statute,  such  duty  has  been  held  to  exist  in 
this  country.  4  Elliott  on  Railroads,  |  1470. 
This  will  be  dealt  with  more  fully  later. 

While  some  of  the  reasoning  of  the  Su- 
preme Court  of  North  Carolina,  and  the  ref- 
erences made  to  certain  statutes,  may  not  be 
entirely  applicable  to  the  statutory  law  of 
this  state,  we  think  that  the  general  conclu- 
sion arrived  at  is  sound.  We  apprehend  that 
some  of  the  courts,  in  the  elTort  to  escape 

from  collision  with  the  Scylla  of  the  in- 
terstate commerce  laws,  are  in  danger  of 
rushing  into  the  Charybdis  of  Violating  the 
constitutional  provision  in  regard  to  due  pro- 
cess of  law. 

The  act  of  this  state  of  August  23,  1905 
(Acts  1905,  p.  120),  does  not  in  terms  provide 
how  the  shipper  is  to  obtain  payment  of  the 
'^forfeitures  or  penalties"  prescribed  In  the 
second  section  thereof.  This  being  so,  im- 
pliedly he  must  resort  to  the  courts  and 
bring  suit  therefor.  Did  the  Legislature  In- 
tend that  the  amount  fixed  by  the  rule  of 
the  Railroad  Commission  adopted  under  au- 
thority of  the  act  should  be  absolutely  re- 
coverable, and  that  in  a  suit  therefor  no  pos- 
sible defense  should  be  available?  Suppose, 
for  instance,  that  before  the  cars  arrived  at 
the  place  where  they  were  to  be  furnished, 
an  earthquake,  a  cloudburst,  or  other  similar 
convulsion  of  nature  should  wreck  the  track 
and  destroy  the  cars,  did  the  Legislature  in- 
tend that  the  company  should  nevertheless 
be  compelled  to  pay  the  forfeiture  or  pen- 
alty, though  entirely  without  fault?  Suppose 
that  there  should  be  a  hostile  invasion  of 
the  state,  or  such  an  insurrection  as  to  re- 
quire the  declaration  of  martial  law,  and 
that  the  cars  and  track  of  the  railroad  com- 
pany should  be  destroyed,  or  the  company 
should  be  prevented  by  armed  force  from 
furnishing  the  cars  at  the  time  required,  did 
the  Legislature  mean  that  the  company 
should  nevertheless  be  held  liable  under  this 

■ 

act  and  the  rule  passed  in  pursuance  of  it? 
We  cannot  think  so  without  attributing  to  a 
co-ordinate  branch  of  the  government  an  un- 
reasonable and  unconstitutional  intent.  If 
the  act  and  rule  were  so  construed,  and  the 
carrier  was  allowed  no  opportunity  for  ex- 
culpation, there  could  be  little  doubt  of  its 
unconstitutionality.  We  hold  that  it  does 
not  do  so.  The  difference  between  this  act 
and  the  Texas  statute  was  suggested  In 
Southern  Railway  Company  v.  Melton,  133 
Ga.  277,  298,  65  S.  E.  6G5.  Certain  language 
from  the  opinion  of  the  majority  of  the  court 
in  that  case  was  cited  by  counsel  for  the  rail- 
road company  in  the  present  case,  in  sup- 
port of  the  contention  that  the  rule  of  the 
Railroad  Commission  under  consideration 
was  a  regulation  of  commerce,  and,  as  ap- 


plied to  cars  to  be  used  In  transporting 
freight  to  another  state,  it  would  be  a  reg- 
ulation of  interstate  commerce.  We  do  not 
think  that  such  an  interpretation  of  the  lan- 
guage employed  in  that  opinion  is  correct 
The  main  point  then  discussed  was  whether 
the  act  of  1905,  which  authorized  the  making 
of  the  rule  of  the  Commission,  was  an  uncon- 
stitutional delegation  of  legislative  power. 
In  the  opinion  of  the  majority  of  the  court 
(the  Chief  Justice  dissenting)  the  writer  en- 
deavored to  show  that  the  Legislature  could 
constitutionally  authorize  the  Railroad  Com- 
mission to  make  the  rule.  What  was  said 
on  that  subject  must  be  considered  in  the 
light  of  the  point  then  under  consideration. 
It  was  not  held,  nor  do  we  now  hold,  that 
the  act  of  1905  or  the  rule  of  the  Railroad 
Commission  constituted  a  regulation  of  in- 
terstate commerce  in  any  such  sense  as  to  be 
obnoxious  to  the  Constitution  of  the  United 
States,  or  to  acts  of  Congress  authorized 
thereby.  Nor  do  we  think  that  Congress  has 
specifically  dealt  with  the  matter  covered  by 
the  act  of  the  Legislature  and  the  rule  of 
the  (Commission,  so  as  to  render  them  inef- 
fective in  respect  to  cars  to  be  used  in  ship- 
ping goods  to  another  state.  In  our  opinion 
neither  the  provision  in  section  3  of  the  act 
of  Congress,  entitled  "An  act  to  regulate 
commerce"  (Act  Feb.  4,  1887,  c.  104,  24  Stat 
379  [U.  S.  Comp.  St.  1901,  p.  3154]),  which 
declares  it  to  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  the  act 
"to  make  pr  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
perison,  company,  firm,  or  locality,  or  any 
particular  description  of  traffic,  in  any  re- 
spect  whatsoever,"  eta,  nor  section  23,  which 
authorizes  the  circuit  and  district  courts  of 
the  United  States  to  issue  writs  of  manda* 
mus  in  certain  cases,  is  such  a  specific  deal- 
ing with  the  matter  covered  by  the  act  of 
1905  and  rule  9  of  the  Railroad  Commission 
as  to  render  them  invalid  in  respect  to  ap- 
plications for  cars  intended  to  be  used  in 
shipments  to  points  beyond  the  limits  of  the 
state.  Mandamus  is  a  remedy  which  does 
not  exclude  other  statutory  rights  to  sue  for 
penalties  or  common-law  rights  to  sue  for 
damages.  We  have  not  had  brought  to  our  at- 
tention any  act  of  (ingress  of  such  a  char- 
acter as  to  exclude  the  exercise  of  the  police 
power  of  the  state. 

Prom  the  foregoing  discussion  it  follows 
that  storage  rule  No.  9  of  the  Railroad  Com- 
mission of  this  state,  adopted  under  authori- 
ty of  the  act  of  1905,  applies  to  applications 
for  cars  intended  to  be  used  for  the  ship- 
ment of  freight  between  points  within  the 
state,  and  also  to  applications  for  cars  in- 
tended to  be  used  for  the  shipment  of  freight 
from  a  point  in  this  state  to  a  destination  In 
another  state;  that  the  act  and  rule,  cor- 
rectly construed,  are  not  invalid  as  an  un- 
lawful interference  with  Interstate  com- 
merce ;  but  that  in  a  suit  by  a  shipper,  bas^ 
ed  thereon,  the  railroad  company  may  plead 
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and  prove  soffldent  excusing  cause  for  non- 
compliance. 

2,  3.  It  must  be  admitted  that  there  is 
some  doubt  as  to  the  exact  meaning  of  the 
third  section  of.  the  act  of  1005.  By  the  sec- 
ond section  the  Legislature  proylded  that,  in 
order  to  require  cars  to  be  furnished,  there 
must  be  a  written  application,  and  that  the 
Railroad  Ck>mmission  should,  by  reasonable 
rules,  provide  the  time  within  which  a  car 
or  cars  should  be  furnished  ''and  the  penal- 
ty per  day  per  car"  recoverable  by  the  ship- 
per for  a  failure  on  the  part  of  the  compa- 
ny to  furnish  them.  In  that  section  such 
amounts  were  also  referred  to  as  "forfei- 
tures or  penalties."  The  third  section  de- 
clared that  before  any  railroad  company  **is 
subject  to  the  penalties  provided  by  this 
act"  the  Railroad  Commission  "shall  require 
it  to  show  cause  therefor;  and,  if  sufficient 
cause  is  shown,  then  the  company  shall  be 
relieved  from  any  further  liability  under  this 
act"  Next  followed  section  4,  which  pre- 
scribed a  public  penalty  of  not  exceeding 
$250  for  a  violation  of  any  of  the  rules,  or* 
den,  or  regulations  of  the  Commission,  to 
be  recovered  by  suit  In  accordance  with  ex- 
isting laws  on  the  suoject.  The  third  and 
fourth  sections  have  been  eliminated  by 
amendment  But  they  were  not  repealed  in 
time  to  relieve  the  courts  from  the  task  of 
dealing  with  section  three  in  this  case.  It 
Is  not  quite  clear  why,  before  a  -railroad 
company  should  be  subjected  to  penalties,  it 
should  be  required  to  show  cause  "there- 
for"; not  what  was  meant  by  relieving  It 
from  "further  liability  under  this  act"  If 
the  third  section  had  followed  the  fourth, 
it  might  with  much  reason  have  been  con- 
strued as  applying  only  to  the  public  penal- 
ties dealt  with  In  the  latter  section.  But 
wedged,  as  it  is,  between  sections  2  and  4,  it 
may  have  been  Intended  to  operate  In  both 
directions.  It  could  not  have  been  the  leg- 
islative purpose  to  provide  for  the  obtaining 
by  a  shipper  of  a  conclusive  Judgment 
against  a  railroad  company,  before  the  Com- 
mission. That  bbdy  could  not,  like  a  court, 
render  conclusive  money  Judgments  between 
parties.  The  shipper  would  have  to  go  to 
the  court  Anally  and  seek  to  recover  by 
suit  The  section  did  not  in  terms  provide 
for  any  notice  to  the  shipper  or  for  any  hear- 
ing on  his  part  It  declared  that  "if  suffi- 
cient cause  is  shown,"  the  company  "shall  be 
relieved  from  any  further  liability  under 
this  act;"  but  It  said  nothing  as  to  what 
would  happen  If  sufficient  cause  were  not 
shown.  It  would  seem  that  the  shipper  could 
then  go  ahead  and  sue.  Treating  the  third 
section  as  relating  to  both  tne  second  and 
fourth,  it  apparently  provided  for  a  hearing 
of  the  company's  reasons,  ex  gratia,  a  spe- 
cies of  breakwater,  or,  as  it  might  be  term- 
ed, "breaksult"  Interposed  between  the  rail- 
road company  and  an  unwarranted  action  In 
court  The  act  provided  for  certain  penal- 
ties or  forfeitures.    Suit  would  have  to  be 


brought  for  their  recovery.  Hie  statutory 
right  to  sue  was  coupled  with  a  statutory 
requirement  or  condition.  Section  3  provid- 
ed for  a  preliminary  step  to  be  taken  before 
any  such  suit  should  be  brought,  namely, 
that  the  Railroad  Commission  should  af- 
ford to  the  railroad  company  an  opportunity 
to  present  its  excuses  or  causes;  and,  if  that 
body  deemed  them  sufficient,  the  company 
was  relieved  from  "any  further  liability  un- 
der this  act"  In  that  event  no  suit  could 
be  brought;  otherwise  suit  could  be  insti- 
tuted. But  If  it  were  brought,  the  courts, 
not  the  Railroad  Commission,  must  deter- 
mine the  sufficiency  of  the  defenses  or  ex- 
cuses set  up.  The  preliminary  investigatlo.i 
by  the  Railroad  Commission  was  not  a  Ju- 
dicial inquiry  In  any  such  sense  as  to  make 
their  finding  conclusive  on  the  company  in 
a  suit  against  it  This  may  be  a  somewhat 
unusual  provision  to  prevent  useless,  un- 
founded, and  harassing  suits  against  the  car- 
rier. But  in  some  of  the  states  it  has  been 
provided  that  the  Railroad  or  Corporation 
Commission  may  suspend  the  operation  of 
a  rule  at  any  time;  Congress  made  the  find- 
ings of  the  Interstate  Railroad  Commlssiou 
prima  facie  evidence;  and  one  or  more  states 
have  made  a  similar  provision  as  to  the  prima 
facie  effect  of  findings  of  their  Commissions. 
If  there  is  a  legitimate  choice  between  con- 
structions of  an  act  oue  of  which  would  ren- 
der it  constitutional,  and  the  other  unconsti- 
tutional, the  former  will  be  preferred. 
Holding,  as .  we  do,  that  the  hearing  pro- 
vided before  the  Railroad  Commission  was 
of  the  character  indicated,  and  not  a  con- 
clusive adjudication  of  liability  on  the  part 
of  the  company,  the  letter  of  the  secretary 
of  the  Railroad  Commission  (which  we  In- 
fer was  sent  by  authority)  and  the  reply  of 
the  agent  of  the  company,  mentioned  in  the 
second  question  of  the  Court  of  Appeals,  au- 
thorized the  Commission  to  declare  that  the 
company  had  not  shown  sufficient  cause  to 
relieve  itself,  so  as  to  prevent  a  suit 

4.  From  what  has  been  said  above,  it  will 
appear  that  rule  9  of  the  Railroad  Commis* 
sion,  properly  construed  in  connection  With 
the  act  of  1905,  is  reasonable. 

5.  The  fifth  division  of  the  questions  pro- 
pounded includes  several  questions,  some  of 
which  cannot  be  readily  answered  categoric- 
ally, because,  taken  separately,  each  does 
not  cover  the  whole  field  in  regard  to  the  sub- 
ject mentioned.  It  may  be  said  generally, 
that  In  a  suit  by  a  shipper  or  consignor  to 
recover  from  a  railroad  company  the  amounts 
provided  by  rule  9  of  the  Railroad  Commis- 
sion, the  defenses  held  to  be  proper  by  the 
Supreme  Court  of  the  United  States  in  Hous- 
ton &  Texas  Central  R.  Co.  v.  Mayes,  201 
U.  S.,  2G  Sup.  Ct,  50  L.  Ekl.,  supra,  and  St 
Louis  Southwestern  Ry.  Co.  v.  State,  supra, 
are  open  to  the  company  as  excuses  for  non- 
compliance with  the  rule;  and  evidence  is 
admissible  to  sustain  such  defenses.  The 
reasonableness  of  the  rule  of  the  Commission 
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Is  a  question  of  law  for  the  court,  not  of 
fact  fbr  the  jury.  As  construed  by  us,  we 
have  held  it  to  be  reasonable. 

It  is  the  duty  of  a  railroad  company  as 
a  common  carrier  to  provide  cars  sufficient 
to  transport  goods  offered  in  the  usual  and 
ordinary  course  of  business;  but  it  is  not 
bound  to  anticipate  and  prepare  for  an  ex- 
ceptional and  extraordinary  press  of  busi- 
ness. 4  Elliott  on  Railroads,  f  1470,  supra; 
5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  167,  168; 
Michigan  Central  R.  CJo.  v.  Burrows,  33 
Mich.,  supra.  Merely  to  show  that  a  rail- 
road did  not  have  enough  cars  to  comply 
with  the  demands  made  upon  its  services, 
at  the  time  when  cars  were  ordered  from 
it,  would  not  alone  suffice.  It  may  have  been 
negligent  in  providing  for  the  ordinary  con- 
duct of  its  business;  and  its  own  negligence 
would  be  no  defense  to  it  But  if  it  com- 
plied with  its  duty  In  this  respect,  evidence 
of  a  want  of  cars  may  be  admissible,  as  tend- 
ing to  show  that  the  company  was  not  at 
fault.  If  it  complied  with  its  duty  in  regard 
to  providing  facilities  for  the  transportation 
of  goods,  it  would  be  relevant  to  prove  that, 
at  the  time  of  the  demand,  the  general 
movement  of  freight  throughout  the  coun- 
try traversed  by  the  defendant's  lines  of  rail- 
roads was  unusually  large  and  more  than  was 
normally  to  have  -been  expected,  and  that 
therefore  it  could  not  comply  with  the  de- 
mand for  cars,  without  fault  on  its  part. 

Mere  proof  that  there  is  a  strike  of  hands 
on  a  railroad,  without  more,  does  not  furnish 
a  defense  for  failure  to  discharge  its  duty 
as  a  common  carrier.  Strikes  may  include 
only  an  insignificant  number  of  employ^, 
or  those  engaged  in  some  department  of  the 
work  which  in  no  substantial  way  inter- 
feres with  the  furnishing  of  cars;  or,  upon 
the  happening  of  a  strike,  the  company  may, 
without  sufficient  effort  or  reason,  cease  or 
fall  to  conduct  its  business.  The  word 
"strike"  does  not  necessarily  describe  the  en- 
tire situation.  But  If  a  strike  of  operatives 
on  a  railroad  is  of  such  magnitude  and  char- 
acter, and  under  such  conditions,  as  to  ren- 
der the  company  unable,  by  the  use  of  proper 
efforts,  to  furnish  cars  on  demand,  it  will  be 
A  good  defense  to  a  suit  under  rule  9  of 
the  Railroad  Commission.  There  is  some  dif- 
ference between  what  will  excuse  the  fail- 
ure of  a  common  carrier  to  deliver  goods  re- 
ceived by  it  for  transportation,  and  what 
may  excuse  delay  In  furnishing  cars.  Evi- 
dence on  the  subject  Just  mentioned  Is  ad- 
missible^ 


One  of  the  questions  propounded  by  the 
Court  of  Appeals  was  as  follows:  "Would 
it  be  a  sufficient  defense  to  an  action  of 
the  nature  indicated  for  the  defendant  to 
show  that  it  distributed  its  cars  fairly  and 
proportionately  to  its  patrons  throughout  the 
several  divisions  of  its  railroad  lines,  and 
that  it  did  not  have  and  could  not  have 
gotten  enough  cars  to  fulfill  all  demands  up- 
on it?"  We  answer  this  question  in  the  af- 
firmative, if  the  railroad  company  has  com- 
plied with  its  duty  as  to  providing  sufficient 
cars  for  the  conduct  of  its  business.  This 
does  not  mean  that  a  railroad  company  can 
arbitrarily  scatter  its  cars  over  its  line,  and 
refuse  to  furnish  cars  to  a  shipper  on  ap- 
plication, at  its  mere  will.  Nor  does  it  mean 
that  a  failure  in  duty  to  supply  itself  with 
cars  sufficient  for  the  transaction  of  Its  or- 
dinary business,  naturally  to  be  expected, 
can  be  excused  merely  by  showing  that  it 
has  scattered  insufficient  equipments  at  dif- 
ferent points  along  its  track. 

The  company  could  not  legitimately  give 
a  preference  to  the  traffic  paying  the  highest 
rate  of  freight.  To  so  hold  would  be  to  say 
that  discrimination  might  be  made  for  extra 
compensation.  Nor  would  the  mere  fact  that 
certain  classes  of  commodities  were  more 
valuable  than  others  authorize  a  pi>efereuce 
in  shipment  to  be  made  in  favor  of  the 
former.  Where  there  is  a  press  of  business, 
perishable  goods,  or  goods  the  inherent  char- 
acter of  which  is  such  as  to  render  them 
peculiarly  liable  to  serious  injury  from  de- 
lay, and  which  must  be  transported  prompt- 
ly or  else  lost  or  greatly  damaged,  have 
been  considered  as  of  such  exceptional  char- 
acter as  to  authorize  a  reasonable  prefer- 
ence, as  to  expedition  in  hauling  them,  over 
freight  not  of  such  a  character,  in  the  ab- 
sence of  express  statutory  regulation  on  the 
subject.  5  Am.  &  £}ng.  Enc.  Law  (2d  Ed.) 
253 ;  Peet  v.  Chicago,'  etc,  Ry.  Co.,  20  Wis. 
294,  91  Am.  Dec.  446;  Tiemey  v.  New  York 
Central,  etc.,  R.  Co.,  76  N.  Y.  305.  This  does 
not,  however,  authorize  preferences  on  ac- 
count of  mere  slight  differences  In  commodi- 
ties; nor  can  the  rule  be  invoked  as  a  cloak 
for  making  illegal  discriminations  in  favor 
of  one  shipper  or  class  of  shippers  as  against 
another,  without  real  ground  for  its  applica- 
tion. Ocean  Steamship  Co.  v.  Savannah  Sup- 
ply Co.,  131  Ga.  831,  839,  63  S.  E.  577,  20 
L.  R.  A.  (N.  S.)  867,  127  Am.  St  Rep.  265. 

We  think  what  has  been  said  answers  all 
of  the  questions  propounded.  All  the  Jus- 
tices concur,  except  BECK^  J^  absent 
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(87  S.  0.  44) 

THOMAS  et  al.  ▼.  liTNOH  et  aL 

(Supreme  Court  of  South   OeiroIinA     Sept  1, 

1910.) 

L  Appeal  and  EJbrob  (8  1217*)— Loss  op  Ju- 

MSDicnoN— Remittitub. 

Where  the  remittitur  has  been  properly 
Bent  to  the  lower  court,  the  Supreme  Court  loses 
jurisdiction,  so  that  thereafter  neither  it  nor  a 
justice  lliereof  can  make  an  order  in  the  case. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  4717,  4718;  Dec.  Dig.  f 
1217.*] 

2.  Appeal  and  EJbrob  (§   1218*)— Motions— 

Notice. 

Kven  if  the  Supreme  Court  or  a  justice 
thereof  had  jurisdiction  after  the  remittitur  had 
been  fsent  to  the  lower  court,  a  motion  to  recall 
it  could  not  be  entertained ;  notice  of  motion 
and  the  aflSdavits  on  which  it  is  based  not  being 
served  on  the  opposite  party,  as  required  by 
Supreme  Court  Rule  19. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BrroT.  Cent  Dig.  f  4719;    Dec.  Dig.  {  1218.*} 

Action  by  B.  C.  Thomas  and  another 
against  Z.  C.  Lynch  and  another.  Defendants, 
whose  appeal  was  dismissed,  move  to  recall 
the  remittitur.    Motion  dismissed. 

See,  also,  85  S.  C.  529,  67  S.  B.  1135. 

J.  W.  Ragsdale,  for  the  motion. 

HYDRICK,  J.  During  the  April  term  of 
the  Supreme  Court,  a  motion  was  made  to 
dismiss  the  appeal  herein  on  the  ground, 
amongst  others,  that  appellants  had  failed 
to  file  with  the  clerk  the  printed  copies  of 
the  "case"  within  the  time  required  by  the 
statutes  and  rules  of  the  court  By  an  order 
filed  April  20,  1910,  the  court  refused  the 
motion  on  terms,  amongst  others,  that  the 
attorneys  for  appellants  should  have  the  case 
ready  for  hearing  by  June  1,  1910,  so  that  it 
might  be  heard  at  that  term  and  at  such 
time  after  June  1st  as  the  court  should  di- 
rect. Thereafter  the  court  set  the  case  for 
hearing  on  June  2d.  Upon  the  call  of  tlie 
case,  on  June  2d,  the  attorneys  for  appel- 
lants failed  to  appear,  and  it  having  been 
made  to  appear  to  the  court  that  they  had 
failed  to  file  with  the  clerk  their  printed 
points  and  authorities,  as  required  by  rule 
8,  an  order  was  passed  dismissing  the  appeal 
on  the  ground  that  the  former  order  of  the 
court  had  not  been  complied  with,  and  for 
want  of  prosecution.  The  remittitur  was 
sent  down  on  June  16th.  The  court  adjourn- 
ed for  the  term  on  June  17th. 

'This  is  an  ex  parte  application  made  to  me 
at  my  chambers  on  August  23,  1910,  for  an 
order  recalling  the  remittitur,  and  reinstat- 
ing the  appeal,  and  enjoining  the  sheriff  of 
Florence  county  from  enforcing  the  execu- 
tion until  the  appeal  can  be  heard  on  its 
merits.  Rule  20  (19  S.  E).  v)  of  the  Supreme 
Court  provides  that  the  remittitur  shall  not 
be  sent  to  the  court  below  until  10  days  aft- 
er the  final  determination  of  the  cause,  un- 
less the  court  direct  otherwise;  and,  when  a 


decree  or  order  shall  be  afilrmed  or  an  ap- 
peal dismissed  by  default  of  appearance  by 
appellant,  the  remittitur  shall  not  be  sent  to 
the  court  below,  unless  the  court  direct  oth- 
erwise, until  10  days  after  notice  of  the  af- 
firmance or  dismissal  shall  have  been  served 
on  the  attorney  of  the  party  in  default,  and 
that,  upon  application  to  either  of  the  jus- 
tices at  chambers,  an  order  may  be  grant- 
ed for  a  further  stay  of  the  remittitur  for 
such  time  as  he  may  deem  proper,  not  be- 
yond the  third  day  of  the  next  ensuing  term. 
The  manifest  purpose  of  these  provisions  is 
to  give  parties  and  their  attorneys  ample 
time  and  opportunity  to  examine  the  orders 
and  opinions  of  the  court,  and  the  grounds 
upon  which  they  are  based,  and  bring  to  the 
attention  of  the  court  any  errors  or  omissions 
therein,  before  the  court  has  lost  jurisdic- 
tion of  the  cause  by  sending  the  remittitur 
to  the  court  below. 

It  is  to  be  regretted  in  any  case  when  a 
party  loses  the  opportunity  afforded  by  the 
law  and  the  rules  prescribed  for  the  admin- 
istration thereof  to  present  his  cause  on  the 
merits.  But  it  must  always  be  remembered 
that  the  other  party  to  the  cause  has  the 
right  to  the  orderly  disposition  thereof,  and 
that  his  rights  must  be  respected,  and  that 
it  is  essential  to  the  due  and  orderly  admin- 
istration of  the  law  that  the  methods  of 
procedure  prescribed  by  the  statutes  and 
roles  of  court  be  complied  with.  Otherwise^ 
there  would  be  no  end  to  litigation.  It  has 
frequently  been  decided  that,  when  the  re- 
mittitur has  been  properly  sent  to  the  court 
t>elow,  the  Supreme  Court  loses  jurisdiction, 
and  thereafter  neither  the  court  nor  any  jus- 
tice thereof  can  make  any  order  in  the  case. 
Carpenter  v.  Lewis,  65  S.  C.  400,  43  S.  E. 
881  r  State  v.  Adams,  83  S.  C.  149,  65  S.  E. 
220,  and  cases  cited  therein.  See,  also,  State 
V.  Keels,  39  S.  C.  553,  17  S.  E.  802,  a  case 
very  much  like  the  one  under  consideration. 

There  is  another  reason  why  the  motion 
could  not  be  entertained,  even  if  I  had  ju- 
risdiction; because  the  notice  thereof  and 
the  aflidavlts  upon  which  it  is  based  were 
not  served  upon  the  opposite  party,  as  re- 
quired by  rule  19  of  the  Supreme  Court 

The  motion  is  therefore  dismissed. 


(87  S.  C.  1). 

ZEIGLER  V.  SHULER  et  al. 

(Supreme  Court  of  South  Carolina.     Aug.  25, 

1910.) 

1.  Deeds  (S  196*)  — Undub  Influenos— Pbe- 

suMPTioN— Relief. 

While  a  court  of  equity  will  not  protect 
thoee  who  make  improvident  or  even  reckless 
contracts,  yet  it  will  set  aside  a  deed  given  to 
a  party  by  his  half -brother,  who  was  mentally 
weak;  undue  influence  being  presumed  from 
the  relationship  of  the  i>artie9,  and  the  inade- 
quate consideration  for  the  land. 

[Ed.  Note.>-For  other  cases,  see  IXeds,  Cent. 
Dig.  S§  587-591;    Dec.  Dig.  §  196.*] 
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2.  OowTBAcre  (5  96*)  —  Vai^iditt  —  Mbwtai, 
Weakness  of  Pabtt— Undue  Influence. 
The  contract  of  a  person  of  weak  under* 
etandin^.  and  who  is  thereby  liable  to  imposi- 
tion, will  be  held  void  in  a  court  of  equity,  if 
the  nature  of  the  contract  justify  the  conclusion 
that  undue  influence  has  been  practiced. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f  441;    Dec  Dig.  f  96.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County ;   Ernest  Gary,  Judge. 

Suit  for  partition  by  Lawrence  M.  Zeigler 
against  D.  Weston  Shuler  and  Govan  A.  Shu- 
ler.  From  a  decree  for  defendants,  plaintiff 
appeals.     Alllrmed. 

The  following  is  the  decree  of  the  trial 
court: 

"This  Is  an  action,  as  appears  from  the 
complaint  for  partition  of  certain  real  es- 
tate In  the  county  of  Orangeburg,  which  the 
plaintiff  alleges  is  owned  by  him  and  the  de- 
fendant D.  Weston  Shuler  as  tenants  in  com- 
mon In  equal  proportions.  The  defendant  D. 
Weston  Shuler  answers  the  complaint,  deny- 
ing the  allegations  thereof,  and  alleges  that 
the  plaintiff  has  no  interest  In  the  said  real 
estate  as  a  tenant  in  common  or  otherwise, 
but  that  the  said  real  estate  was  owned  by 
himself  and  his  brother,  Govan  A  Shuler. 
He  further  alleges  that  his  brother,  the  said 
Govan  A.  Shuler,  was  confined  in  the  hospital 
for  the  insane  of  this  state;  he  having  been 
declared  insane  and  Incapable  of  managing 
his  affairs.  The  case  was  referred  to  Robert 
E.  Copes,  Esq.,  as  special  referee,  to  take  the 
testimony  on  the  Issues  raised  by  the  plead- 
ings herein  and  report  his  conclusions  of  law 
and  fact  thereon. 

"The  special  referee  states  in  his  report 
that  at  a  reference  held  before  him  It  ap- 
peared that  Govan  A.  Shuler,  who  made' the 
deed  under  which  the  plaintiff  claimed  his 
interest  in  the  said  real  estate,  had  twice 
prior  to  the  execution  of  the  said  deed  been 
committed  to  the  State  Hospital  for  the  In- 
sane^ having  heen  adjudged  a  lunatic,  and 
that,  after  the  execution  of  the  said  deed,  he 
had  been  again  committed  to  the  said  hos- 
pital for  the  insane,  where  he  was  still  con- 
fined, and  that  he  was  a  necessary  party  to 
the  final  determination  of  the  Issues  raised 
in  the  pleading,  and  he  thereupon  made  an 
order  directing  that  the  said  Govan  A.  Shu- 
ler be  made  a  party  defendant  to  the  action, 
and  that  the  summons  and  complaint  be 
amended  accordingly.  This  was  done.  After 
Govan  A.  Shuler  had  been  served  with  the 
amended  copy  of  the  summons  and  complaint, 
a  guardian  ad  litem  was  duly  appointed  and 
directed  to  appear  and  defend  the  action  on 
his  behalf.  The  guardian  ad  litem  interpos- 
ed a  formal  answer  to  the  complaint  The 
case  came  on  to  be  heard  before  me  at  the 
October  term,  1909,  of  the  court  of  common 
pleas  for  Orangeburg  county,  upon  the  plead- 
ings, evidence,  and  exceptions  to  the  report 


of  the  special  referee  on  behalf  of  the  de- 
fendants. 

"The  ba91s  of  plaintiff's  claim  to  the  said 
real  estate  and  his  right  to  the  partition 
thereof  is  the  deed  executed  to  him  by  his 
half-brother,  the  defendant  Govan  A  Shuler. 
The  special  referee  found,  among  other 
things,  that,  while  it  has  been  shown  by  the 
evidence  that;  Govan  A-  Shuler  was  of  un- 
sound or  weak  mind,  and  that  twice  prior 
to  the  execution  of  the  said  deed  he  had  been 
committed  to  the  State  Hospital  for  the  In- 
sane, having  been  adjudged  a  lunatic  in  ex 
parte  proceedings,  neither  of  which  had  ever 
been  traversed  and  that  shortly  after  the 
execution  of  said  deed  he  was  again  commit- 
ted to  the  said  hospital  having  been  adjudg- 
ed a  lunatic  in  ex  parte  proceedings  which 
had  never  been  gainsaid  or  traversed  and  is 
now  an  inmate  of  that  hospital  still  the  evi- 
dence also  shows  that  at  the  times  he  was 
not  confined  in  the  hospital  his  unsound  or 
weak  mind  did  not  render  him  Incapable  of 
transacting  business  and  of  knowing  the  na- 
ture and  consequences  of  his  acts.  The  testi- 
mony abundantly  sustains  the  special  referee 
in  his  finding  that  the  defendant  Govan  A. 
Shuler  was  found  of  unsound  and  weak  mind, 
and  that  twice  prior  to  the  execution  of  said 
deed  he  had  been  committed  to  the  State 
Hospital  for  the  Insane,  having  )been  adjudg- 
ed a  lunatic,  as  he  states,  and  that  very  soon 
after  the  execution  of  said  deed  he  was 
again  committed  to  the  Hospital  for  the  In- 
sane, having  been  adjudged  a  lunatic  and 
was  then  an  inmate  In  that  hospital. 

'•The  special  referee  further  held  that  at 
the  moment  Govan  A.  Shuler  executed  the 
said  deed  to  Lawrence  M.  Zeigler,  which  was 
recorded  in  the  ofllce  of  the  clerk  of  court 
for  Orangeburg  county  aforesaid,  on  April 
4,  1903,  in  book  43,  at  page  64,  whereby  he 
conveyed  his  Interest  in  the  real  estate,  which 
is  described  In  the  complaint,  to  the  plain- 
tiff, he  was  in  the  enjoyment  of  a  lucid  in- 
terval, and  that  although  the  deed  was  large- 
ly voluntary,  yet  he  was  under  no  undue  in- 
fluence, and  no  fraud  was  practiced  on  him. 
and  that,  when  he  made  the  deed,  he  put  In- 
to effect  what  he  had  predetermined  during 
former  lucid  intervals,  and  concluded  that 
the  said  deed  was  a  valid  conveyance  of  the 
interest  of  Govan  A.  Shuler  in  the  said  real 
estate  to  the  said  Lawrence  M.  Zeigler,  and 
that  the  same  should  not  be  set  aside. 

"I  am  not  prepared  to  assent  to  the  finding 
of  the  special  referee  that  the  defendant  Go- 
van  A.  Shuler  was  in  the  enjoyment  of  a 
lucid  interval  when  he  executed  the  deed,  in 
the  face  of  the  testimony  of  Dr.  A.  S.  Hy- 
drick,  corroborated  by  other  testimony,  that 
he  could  not  have  lucid  intervals,  as  his  in- 
jury was  a  t)ermaiient  one,  and  he  was  satis- 
fied from  his  mental  condition  that  he  was 
absolutely  incapable  of  managing  his  busi- 
ness. 
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"But,  aside  from  that,  after  a  careful  re- 
view of  the  testimony,  I  am  satisfied  that  the 
deed  cannot  be  sustained.  The  epecial  ref- 
eree seems  to  have  entirely  overlooked  the 
fact  that  this  is  a  case  in  which  the  court  of 
equity  is  asked  to  set  aside  a  deed  of  con- 
veyance between  persons  sustaining  to  each 
other  the  confidential  relations  of  half-broth- 
ers ;  the  one  being  extremely  weak  mentally, 
if  not  entirely  non  compos  mentis,  and  in 
failing  to  apply  the  rules  governing  such 
cases. 

"The  defendant  Govan  A.  Shuler  at  the 
time  of  the  execution  of  the  deed  and  long 
prior  thereto  was,  to  say  the  least,  as  shown 
by  all  the  testimony,  a  person  of  an  extreme- 
ly weak  mind,  and  incapable  in  my  opinion  of 
comprehending  the  nature  and  consequences 
of  his  act  The  deed  was  almost  wholly  vol- 
untary. The  plaintiff  testified  that  the  tract 
of  land  was  worth  from  $6,000  to  $7,000. 
He  stated  that  he  paid  him  no  money  on  the 
day  the  deed  was  executed,  but  that  he,  the 
plaintiff,  bought  him  some  clothing  about  six 
or  eight  months  before  the  execution  of  the 
deed,  and  otherwise  the  deed  was  wholly 
voluntary.  Mr.  Henry  Zeigler,  cousin  of  the 
plaintiff,  testified  that  he  went  to  an  attorney 
and  had  the  deed  prepared,  and  afterwards 
he,  with  the  plaintiff,  went  to  Branchville 
where  the  deed  was.  executed.  Under  these 
facts,  even  if  the  defendant  Govan  A.  Shuler 
was  a  person  of  strong  mind,  the  inadequacy 
of  price  was  so  gross  as  to  shock  the  con- 
science, and  furnish  satisfactory  evidence  of 
fraud  sufilcient  for  canceling  it.  But  here 
we  have  a  very  feeble-minded  person  on  the 
one  side,  without  any  competent  or  independ- 
ent adviser,  and  on  the  other  a  half<4>rother, 
who,  the  deed  states,  has  been  his  most 
staunch  and  constant  friend,  procuring  from 
his  feeble-minded  haIf-4)rother  an  absolute 
conveyance  of  all  his  property  for  the  nom- 
inal consideration  of  $5,  which  was  not  paid, 
and  a  few  clothing,  which  he  had  given  him 
six  or  eight  months  prior  to  the  execution  of 
the  deed.  While  a  court  of  equity  is  not  in- 
tended to  protect  those  who  make  improvi- 
dent or  even  reckless  contracts,  it  will  al- 
ways interpose  to  shield  a  helpless  and  weak- 
minded  person  from  his  half-brother,  such  as 
Govan  A.  Shuler  is  shown  to  be,  who  would 
take  his  all,  and  pauperize  him  for  practical- 
ly nothing. 

"The  court  in  the  case  of  Willie  v.  Willie, 
57  S.  C.  413,  35  S.  EL  804,  quoting  from  Allore 
V.  Jewell,  94  U.  S.  506,  24  L.  Ed.  260,  says: 
'It  is  not  necessary  in  order  to  secure  the 
aid  of  equity  to  prove  that  the  deceased 
grantor  was  at  the  time  insane,  or  in  such  a 
state  of  mental  imbecility  as  to  render  her 
Incapable  of  executing  a  valid  deed.  It  is 
sufficient  to  show  that  from  her  sickness  and 
infirmity  she  was  at  the  time  in  a  condition 
of  great  mental  weakness,  and  there  was 
gross  inadequacy  of  consideration  for  the 
conveyance.  Prom  these  circumstances  im- 
position or  undue  influence  will  be  inferred.' 


In  the  case  of  Harding  v.;  Wheaton,  reported 
in  2  Mason,  378,  Fed.  Gas.  No.  6,051,  a  con- 
veyance executed  by  one  to  his  son-in-law  for 
a  nominal  consideration,  and  upon  verbal 
arrangement  that  it  should  be  considered  as 
a  trust  for  the  maintenance  of  the  grantor, 
and  after  his  death,  for  the  benefit  of  his 
heirs,  was  after  his  death  set  aside,  except  as 
security  for  actual  advances  and  charges  up- 
on application  of  his  heirs,  on  the  ground 
that  it  was  obtained  from  him  when  his  mind 
was  enfeebled  by  age  and  other  causes.  'Ex- 
treme weakness,*  said  Mr.  Justice  Story,  in 
deciding  the  case,  *will  raise  an  almost  neces- 
sary presumption  of  imposition,  even  when  it 
stops  short  of  legal  incapacity;  and,  though 
a  contract  in  the  ordinary  course  of  things 
rea8ona<bly  made  with  such  a  person  might  be 
admitted  to  stand,  yet  if  it  should  appear  to 
be  of  such  a  nature  that  such  a  person  could 
not  be  capable  of  measuring  its  extent  or  im- 
portance, its  reasonableness  or  its  value,  fully 
and  fairly,  it  cannot  be  that  the  law  is  so 
much  at  variance  with  common  sense  as  to 
uphold  it'  The  case  subsequently  came  be- 
fore this  court ;  and  in  deciding  it  Mr.  Chief 
Justice  Marshall,  speaking  of  this,  and  it 
would  seem  of  other  deeds  executed  by  the 
deceased,  said:  'If  these  deeds  were  obtained 
by  the  exercise  of  undue  influence  over  a 
man  whose  mind  had  ceased  to  be  a  safe 
guide  of  his  actions.  It  is  against  conscience 
for  him  who  has  obtained  them  to  derive  any 
advantage  from  them.  It  is  the  peculiar 
province  of  a  court  of  conscience  to  set  them 
aside.  That  a  court  of  equity  will  interpose 
in  such  a  case,  is  among  the  beet-settled  prin- 
ciples. Rardlng  v.  Handy,  11  Wheat  125,  6 
I*  Ed.  429.  The  same  doctrine  is  announced 
in  adjudged  cases  almost  without  num^r; 
and  it  may  be  stated  as  settled  law  that 
whenever  there  is  great  weakness  of  mind 
In  a  person  executing  a  conveyance  of  land 
arising  from  age,  sickness,  or  any  t>ther 
cause,  though  not  amounting  to  absolute  dis- 
qualification, and  the  consideration  given  for 
the  property  is  grossly  inadequate,  court  of 
equity  will,  upon  proper  and  reasonable  ap- 
plication of  the  injured  party,  or  his  repre- 
sentatives or  heirs,  interfere  and  set  the  con- 
veyance aside.* 

"Hie  court  in  the  case  of  Banker  v.  Hen- 
dricks, 24  S.  0.  1,  and  Gaston  v.  Bennett,  30 
S.  G.  473,  9  S.  E.  515,  approved  the  prindples 
as  stated  in  1  Story  Eq.  Jur.  t  238,  that  'the 
acts  and  contracts  of  persons  who  are  of 
weak  understandings  and  who  are  thereby 
liable  to  imposition,  will  be  held  void  in 
courts  of  equity,  if  the  nature  of  the  act  or 
contract  Justify  the  conclusion  that  the  party 
has  not  exercised  a  deliberate  Judgment,  but 
that  he  has  been  imx)osed  upon,  circum- 
vented or  overcome  by  cunning  artifice  or  un- 
due influence.*  See,  also,  case  of  Way  v.  In- 
surance Co.,  61  S.  C.  501,  39  S.  EX  742.  Mr. 
Pomeroy  says  (2  Pom.  Bq.  §  957):  *This 
principle  is  applied  with  great  emphasis  and 
vigor  to  gifts,  whether  they  are  simple  boun- 
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ties  or  purport  to  be  the  effects  of  liberality 
based  upon  antecedent  favors  or  obligations.' 
The  special  referee  also  finds  that  there  was 
no  undue  influence  and  no  fraud  was  prac- 
ticed on  the  defendant  Goyan  A.  Shuler. 
This  finding  Is  based  upon  the  misconception 
of  the  rule  applicable  to  a  case  like  this, 
which  presumes  undue  influence  from  the 
relationship  of  the  parties,  and  the  absence 
of  an  adequate  consideration.  When  the  tes- 
timony is  viewed  in  the  light  of  these  well- 
settled  principles  of  law,  the  deed  cannot  be 
sustained. 

"It  is  further  ordered  and  i^djudged  that 
the  deed  of  conveyance  herein  involved  Is  set 
aside  and  canceled,  and  that  the  plaintiff, 
Lawrence  M.  Zeigler,  do  deliver  up  the  same 
to  the  clerk  of  court,  to  be  canceled  by  him, 
and  on  the  record  of  the  same  on  the  clerk's 
office,  and  that  the  complaint  be  dismissed. 

•*It  is  further  ordered  that  the  plaintiff  pay 
the  costs  of  this  action." 

P.  T.  Hildebrand,  Thos.  F.  Brantley,  and 
M.  E.  Zeigler,  for  appellant.  Raysor  &  Sum- 
mers, Wolfe  &  Berry,  and  Jas.  F.  Izlar,  for 
respondents. 

WOODS,  J.  The  judgment  of  this  court  is 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed for  the  reasons  therein  stated. 


(86  S.  C.  676) 

WHITE  et  al.  v.  HEWITT  et  al. 

(Supreme  Court  of  South  Garolinai     Aug.  19, 

1910.) 

1.  COMPBOKISE   AND    SETTLEMENT    ($   8*)— VA- 
LIDITY—MISREPRESENTATION— EFFECT.- 

A  compromise  settlement  may  be  invalidat- 
ed by  false  representations  as  to  material  mat- 
ter made  to  induce,  and  which  did  induce,  the 
Other  party  to  make  the  contract  while  ignorant 
of  the  truth,  and  reasonably  relying  upon  the 
representations. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  Si  17-31 ;  Dec.  Dig. 

I  a*] 

2.  COMFBOMISE  AND  SETTLEMENT  ({  8*)— CON- 
CEALMENT OF  Facts— Effect, 

E3quity  will  not  allow  a  party  to  a  compro- 
mise to  conceal  facts  which  the  other  party  has 
a  right  to  expect  to  be  disclosed. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  $$  17-31 ;  Dec.  Dig. 
S  8.*] 

8.  Compromise  and  Settlement  (S  8*)— Mis- 
represent atio  ns— Effect. 

In  a  compromise,  equity  will  not  allow  a 
party  to  whom  facts  have  been  misrepresented 
to  be  injured  thereby,  whether  the  misrepresen- 
tation was  made  innocently  or  designedly. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  $f  17-31;  Dec.  Dig. 
f  8.*] 

4.  Compromise  and  Settlement  (§  8*)— Oon- 
cealment— E  ffect. 

Where,  on  the  death  of  an  intestate,  plain- 
tiffs and  defendants  sought  to  effect  a  compro- 
mise as  to  the  settlement  of  the  estate,  defend- 
ants should  have  disclosed  certain  proceeds  of 
the  estate  obtained  from  the  sale  of  personalty, 
and  their  use  of  such  proceeds  to  pay  for  land 
conveyed  to  defendants  under  the  settlement  was  ' 


a    fraud   on   plaintiffs,    whidi    invalidated    the 
settlement 

[Ed.  Note. — ^For  other  cases,  see  Compromise 
and  SetUement  Cent  Dig.  Si  17-31 ;  Dec  Dig. 
I  8.*] 

6u  Compromise  and  Settlement  (f  8*)— Con- 
cealment—Invalidation— Neoliobnce. 
In  a  compromipe  settlement  of  the  estatt 
of  an  in^e5^tate,  where  plaintiffs'  representa- 
tive knew  of  certain  personalty  having  been 
sold,  and  then  inquired  of  defenaant'e  represen- 
tative if  there  was  any  money  in  the  estate,  to 
which  he  replied  in  the  negative,  he  was  not 
guilty  of  negligence  in  failing  to  use  available 
means  to  discover  that  the  proceeds  of  such  sale 
belonged  to  the  estate,  so  as  to  prevent  plaintiifs 
from  impeaching:  tile  settlement  for  concealment 
of  such  proceeds. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Dec.  Dig.  $  8.*] 

ft.  Compromise  and  Settlement  (§  18*)— Suit 
TO  Invalidate— Retubn  of  Monet— Neces- 
sity For. 

Where,  in  the  compromise  settlement  of  the 
estate  of  an  intestate,  plaintiffs  had  received 
money  for  their  release  of  property  of  the  es- 
tate under  the  settlement  but  were  entitled  to 
it  without  the  settlement  they  were  not  bound 
to  tender  It  back  before  attacking  the  settlement 
on  the  ground  of  the  fraudulent  concealment  of 
money  belonging  to  the  estate. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  f  81;  Dec  Dig.  | 
la*] 

7.  EJxecutors  and  Administrators  (|  509*)— 
Suit  to  Invalidate— Accounting  by  Ad- 
ministrator. 

In  a  suit  to  set  aside  a  compromise  set- 
tlement of  the  estate  of  an  intestate  because  of 
certain  money  belonging  to  the  estate  having 
been  concealed  by  defendants,  the  administrator 
to  whom  the  money  had  been  given  should  not  be 
required  after  his  discharge  by  the  probate  court 
to  make  a  further  accounting;  there  being  no 
evidence  that  he  was  aware  of  the  concealment 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  509.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Florence  County. 

Suit  by  Theodosia  Wblte  and  David  White 
against  Minnie  R.  Hewitt  and  others.  De- 
cree for  defendants,  and  plaintiffs  appeaL 
Reversed. 

W.  F.  Clayton,  for  appellants.  J.  W. 
Ragsdale,  for  respondents. 

JONES,  O.  J.  This  action  was  brought  to 
set  aside  a  compromise  settlement  of  the 
estate  of  Henry  White,  deceased,  upon  the 
ground  of  concealment,  misrepresentation, 
and  fraud,  and  for  an  accounting.  The  ap- 
peal is  from  a  decree  of  Judge  Purdy  dis- 
missing the  complaint. 

Henry  White  married  plaintiff  Theodosia 
on  October  27,  1879,  and  about  10  days  after 
the  marriage  the  plaintiff  David,  their  son, 
was  born.  Henry  and  Theodosia  lived  to- 
gether at  the  home  of  Theodosla's  father, 
William  Hill,  near  TimmonsvUle,  S.  C,  six 
months,  and  then  separated,  although  Henry 
continued  to  visit  her  as  husft>and  for  several 
years.  On  May  12,  1889,  the  husband  and 
wife  entered  into  a  written  agreement  to 
live  apart,  and  in  consideration  of  |50»  Tfaeo- 
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do0ia  agreed  to  make  no  farther  claim  or 
demand  upon  her  husband  or  his  estate.  At 
that  time  Henry  was  very  poor.  Theodosia 
and  her.  son  thereafter  made  no  claim  or 
complaint  whatever  against  Henry  White 
during  his  life,  and  lived  about  from  place 
to  place  in  toil  and  poverty,  and  at  his 
death  were  living  in  Brooklin,  S.  C,  David 
being  employed  in  a  cotton  mill  there  at 
76  cents  a  day.  In  July,  1889,  Henry  White 
married  the  defendant  Minnie  R.  Simpson, 
now  Hewitt,  and  had  four  children  by  her, 
the  defendants  Ann,  Ralph,  John,  and  Henry. 
Henry  White  died  intestate  on  October  7, 
1901,  and  left  an  estate  consisting  of  two 
tracts  of  land  In  Florence  county,  one  con- 
taining 25  acres,  and  the  other  80  acres,  and 
personal  property  including  choses,  which,  ac- 
cording to  the  returns  of  the  administrator, 
the  defendant  Duncan  McKensle  realized 
$4,087.38,  against  which  there  were  debts  and 
charges  amounting  to  $2,068.48.  In  response 
to  a  telegram  from  his  uncle,  Jesse  L.  Hill, 
announcing  the  death  of  Henry  White,  the 
plaintiff  David  arrived  at  TimmonsviUe  on 
the  night  of  October  8,  1901,  and  with  his 
uncle  had  an  interview  with  Dr.  J.  A.  Cole  in 
reference  to  the  claim  of  himself  and  mother 
to  the  estate,  and  all  thought  that  it  would 
be  best  to  agree  upon  a  compromise.  Ac- 
cordingly, on  the  next  morning  Jesse  L. 
Hill,  representing  the  plaintiffs,  Dr.  J.  A. 
Cole,  representing  defendants  Minnie  and 
her  children,  and  Jeff  McLendon,  selected  by 
both  sides,  met  at  Henry  White's  residence 
as  a  committee  or  arbitrators  with  a  view 
to  arrange  a  compromise  bused  upon  a  valua- 
tion of  the  estate.  David  White  had  pro- 
posed to  divide  the  estate  equally.  The  com- 
mittee valued  the  personal  property,  stock, 
etc.,  upon  the  farm  at  about  $500  and  the 
80-acre  tract  at  $2,000,  and  recommended  a 
settlement  on  that  basis,  and  that  plaintiffs 
execute  deeds  to  the  land  and  release  claim 
to  the  personal  property  upon  the  receipt  of 
$1,250.  This  included  making  a  deed  to 
George  White  for  the  25-acre  tract  Both 
parties  agreed  to  this,  and  accordingly,  on 
October  10,  1901,  at  Columbia,  S.  C,  plain- 
tiffs executed  a  deed  to  George  White  for 
the  25-acre  tract  and  to  Minnie  R.  and  her 
children  for  the  80-acre  tract,  and  signed  a 
receipt  in  full  of  all  claims  to  the  real  and 
personal  estate  of  Henry  White. 

The  main  ground  upon  which  it  is  now 
sought  to  set  aside  this  settlement  is  that 
there  was  fraudulent  concealment  and  mis- 
representation as  to  the  property  of  the 
estate  by  which  plaintiffs  were  misled.  The 
testimony  shows  beyond  all  doubt  that  on 
the  evening  of  the  funeral  of  Henry  White, 
and  in  anticipation  of  bis  arrival,  cotton  and 
tobacco  belonging  to  the  estate  amounting  to 
$703  were  carried  off  with  haste  and  sold 
or  disposed  after  dark  in  the  name  of  others, 
and  the  money  placed  in  the  hands  of  de- 
fendant McKensie,  and  was  used  in  paying 
the  $1,250  to  the  plaintiffs.    Baxter  White 


testified  that  his  wagon  was  used  in  moving 
the  cotton  at  the  request  of  defendant  Minnie. 
George  White,  who  lived  on  the  premises  and 
was  managing  the  farm  for  Henry  White, 
testified  that  the  cotton  was  hauled  off  from 
Henry  White's  on  the  day  of  the  funeral 
about  7  o'clock  p.  m. ;  that  the  cotton  was 
sold  in  Frank  Lee*8  name  and  the  tobacco 
in  Baxter  White's  name;  that  defendant 
Minnie  knew  he  was  hauling  the  cotton,  and 
it  was  done  with  her  consent;  that  she  ex- 
pected David  would  come  and  claim  it  De- 
fendant Minnie  testifies  that  the  cotton  and 
tobacco  were  not  sold  by  her  direction ;  that 
she  had  nothing  to  do  with  it;  that  George 
White  had  charge  of  the  crop  and  place  dur- 
ing the  illness  of  Henry;  that  they  had 
raised  George;  that  she  did  not  attempt  to 
conceal  anything  from  plaintiff;  that  she 
did  not  ask  Baxter  White  for  his  wagon; 
and  that  she  did  not  tell  George  White  that 
she  wanted  the  property  moved,  and  did  not 
tell  him  she  was  afraid  David  would  get  it 
Nevertheless  the  conclusion  cannot  be  re- 
sisted that  if  she  did  not  directly  cause  the 
removal  and  disposition  of  the  cotton  and 
tobacco,  she  must  have  had  reason  to  know 
of  it  and  acquiesced  in  it  It  was  done  in 
her  interest  by  George  White,  then  in  charge 
of  the  premises,  and  she  used  the  proceeds 
in  making  settlement  with  plaintiffs.  Al- 
though this  money  was  in  the  hands  of  Mc- 
Kensie at  the  time  of  the  compromise  set- 
tlement nothing  was  said  about  it  and  plain- 
tiffs were  wholly  ignorant  of  it  Further- 
more, Dr.  Cole  himself  testified  that  he  owed 
Henry  White  $400.  and  paid  it  to  defendant 
McKensie  on  the  day  of  the  funeral  to  be 
used  in  the  settlement  So  that,  at  the  time 
of  the  valuation  of  the  estate  by  the  com- 
mittee or  arbitrators,  there  was  the  sum  ot 
$1,103  belonging  to  the  estate  in  the  hands 
of  one  who  afterwards  became  administra- 
tor and  charged  himself  with  these  sums  as 
collections,  and  was  credited  with  the  pay- 
ment of  the  $1,250  paid  to  the  plaintiffis  in 
settlement. 

The  testimony  shows  that  during  the  con- 
sideration by  the  committee  Jesse  If.  Hill 
Inquired  if  there  was  any  money  belonging 
to  the  estate,  and  that  Dr.  Cole  answered 
that  there  was  none.  Jesse  Im  Hill  and  Jeff 
McLendon  so  testify.  David  White  testified 
that  Dr.  Cole  made  a  similar  declaration  to 
him  the  night  before.  We  do  not  hesitate 
to  treat  Dr.  Cole  as  representing  the  de- 
fendant Minnie  in  effecting  the  compromise 
settlement.  He  so  professed  by  his  acts,  was 
so  dealt  with  by  the  others,  and  defendant 
Minnie  testified  that  she  "ratified  what  Dr. 
Cole  did  about  the  settlement"  Dr.  Cole 
testified  that  he  made  no  misrepresentation 
as  to  the  property  of  the  estate.  He  doubt- 
less did  not  know  of  the  clandestine  disposi- 
tion of  the  cotton  and  tobacco  the  night  be- 
fore, and  he  may  have  considered  that  his 
payment  to  McKensie  after  the  death  of 
Henry  White  could  not  be  technically  consid- 
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ered  money  left  toy  Henry  White,  BtUl  the 
fact  Is  he  knew  at  the  time  of  the  compro- 
mise negotiation,  when  inquiry  was  made  as 
to  money,  that  he  himself  had  paid  to  Dun- 
can McKensle  for  the  estate  the  sum  of  $400 
In  anticipation  of  some  settlement,  no  doubt 
the  compromise  settlement  he  was  largely 
Instrumental  in  effecting.  The  representa- 
tion to  plaintiffs  that  there  was  no  money 
was  further  shown  by  the  testimony  of  Jesse 
L.  Hill,  who  stated  that,  when  the  proposi- 
tion was  made  for  Mrs.  Hewitt  to  pay  plain- 
tiffs $1,250,  something  was  said  about  not 
having  money,  and  that  George  White  said 
*'she  would  have  to  mortgage  her  property." 
At  that  time  George  had  reason  to  know  that 
the  money  realized  from  the  sale  of  cotton 
and  tobacco,  which  he  has  caused  to  be  re- 
moved, was  in  the  hands  of  McKensie,  and 
Dr.  Cole  knew  that  $400  had  been  placed 
there  by  hlrnself.  It  further  appears  by  the 
testimony  of  Mrs.  Hewitt  and  Duncan  Mc- 
Kensie that  on  the  day  the  deeds  were  exe- 
cuted Mrs.  Hewitt  sent  to  McKensie  by  the 
hand  of  George  White  something  over  $200 
for  the  purpose  of  paying  the  $1,250. 

A  compromise  settlement  may  be  invali- 
dated by  false  representations  as  to  a  mate- 
rial matter  which  were  made  to  induce  and 
did  induce  the  other  party  to  make  the  con- 
tract, while  ignorant  of  the  truth  and  rea- 
sonably relying  upon  the  representations. 
See  text  and  cases  cited  in  8  Cyc.  628,  529, 
530.  So  also  an  unfair  concealment  of  facts 
may  constitute  ground  for  relief  against  a 
compromise.  The  principle  is  w^l  stated  in 
Mills  V.  Lee,  6  T.  B.  Mon.  (Ky.)  91,  17  Am. 
Dec.  125:  "Courts  of  equity  will  hold  the 
one  party  or  the  other  responsible  for  the 
truth  of  the  representations  made  in  their 
communications  relative  to  the  contract,  and 
If  the  facts  be  unfairly  or  untruly  represent- 
ed, whether  innocently  or  designedly,  the 
party  to  whom  the  representation  is  made 
shall  not  be  injured  by  it  So,  also,  it  holds 
a  party  contracting  to  abstain  from  fraud  or 
deceit  by  concealment  of  facts  which  In  fair 
dealing  the  one  party  has  a  right  to  expect 
to  be  disclosed,  and  which  the  other  party  is 
bound  to  disclose.  It  may  be  difficult  at  all 
times  to  discern  the  true  line  between  that 
which  a  party  may  lawfully  forbear  to  dis- 
close and  that  which  he  cannot  withhold 
without  incurring  the  guilt  of  fraud  or  de- 
ceit. The  circumstances  not  disclosed  must 
always  be  compared  with  the  object  and  the 
end  in  view  by  the  contracting  parties.*!  Here 
the  end  in  view  of  the  contracting  parties 
was  a  compromise  of  their  claims  to  the  es- 
tate based  upon  a  valuation  of  the  e9tate. 

Jeff  McLendon,  accepted  as  arbitrator  by 
both  sides,  testified:  *'We  consulted  over  the 
matter  and  put  on  the  appraisement.  We 
came  to  terms  as  to  valuation.  There  was 
nothing  brought  up  except  the  80  acres  and 
the  stock  supposed  to  be  plantation  stock. 
We  appraised  it  at  $2,500.  We  then  called  in 
Baxter  White,  and  told  him  what  we  valued 


it  at  Mr.  Jesse  Hill  (one  of  the  arbltratorB) 
asked  about  money.  The  proposal  was  then 
made  to  the  two  parties,  David  and  Minnie, 
and  they  accepted ;  that  is,  that  Minnie  was 
to  give  $1,250  to  David  and  his  mother,  and 
she  and  her  children  were  to  take  the  prop- 
erty and  pay  laiborers*  bill  and  doctor's'  bill, 
and  I  think  other  indebtedness.  I  know  noth- 
ing only  of  stock  and  plantation.  We  did  not 
know  of  the  property.  It  was  in  a  sense  a 
sort  of  pig  in  the  bag.  We  settled  as  far  as 
matters  were  brought  to  our  attention.  I  re- 
garded this  as  a  settlement  between,  the  two 
families  to  avoid  any  litigation.  •  •  •  It 
was  my  opinion  that  the  settlement  reached 
was  a  final  settlement  of  Henry  White's  af- 
fairs between  these  parties.  It  was  an  esti- 
mate of  the  property  that  we  had  before  us. 
I  did  not  understand  that  any  of  the  proper- 
ty was  excluded  or  excepted.  So  far  as  we 
were  concerned,  ft  was  a  complete  settlement 
of  the  estate.  This  settlement  was  desired, 
as  I  understood  it,  on  account  of  the  peculiar 
circumstances  of  each  family.  I  consider 
that  we  put  a  fair  valuation  on  the  property. 
It  was  a  compromise  settlement  on  valua- 
tion. It  was  a  compromise  settlement  in  a 
nutshell  on  property  in  sight  We  did  not 
enumerate  the  property.  We  did  not  know 
what  the  debts  were,  except  doctor's  bill  and 
labor  bill.  It  was  not  predicated  on  Minnie's 
l^al  rights.  To  a  certain  extent  it  was  pred- 
icated on  the  fact  that  both  parties  claimed 
it  We  made  the  proposition  to  give  or  take. 
We  proposed,  if  tbere  were  any  debts,  Min- 
nie was  to  pay  them.  We  did  not  know  ex- 
actly what  the  personal  properly  was.  There 
were  two  estates  consisting  of  real  and  per- 
sonal property,  and  the  proposition  was  made 
to  David  to  give  or  take,  and  David  said  he 
would  take  $1,250  for  self  and  mother.  Min- 
nie was  to  take  estate  and  pay  debts.  Noth- 
ing was  shown  us  by  Minnie.  She  was  not 
present  until  we  ^ent  In  and  made  the  prop- 
osition. •  •  •  Jesse  L.  Hill  asked  about 
money;  don*t  think  David  was  there  then  and 
Minnie  was  not.  There  was  reply  that  there 
was  no  money.  Dr.  Cole  made  the  reply.  It 
was  put  before  the  two.  That  is,  David  pro- 
posed before  we  went  in  to  divide  the  estate 
equally." 

The  defendant  claimant  In  possession  had 
8Ux>erior  knowledge  of  the  property  of  the 
estate,  and  plaintiffs  were  entirely  ignorant 
with  respect  thereto,  except  as  to  the  matters 
brought  into  the  appraisement  If  plaintiffs 
had  been  told  that  they  could  have  the  entire 
estate  upon  payment  of  $1,250,  and  that  there 
were  $1,103  belonging  to  the  estate  in  the 
hands  of  McKensie  which  they  might  use  to 
make  the  payment  there  would  have  been 
something  like  equality  of  knowledge  and  sit- 
uation. The  parties  were  not  upon  an  equal 
footing  as  to  knowledge  or  ignorance  of  the 
situation,  and  the  circumstances  called  for  a 
disclosure  of  the  money  in  the  hands  of  Mc- 
Kensie. Concealment  of  tbls  fact  impeaches 
the  settlement  as  unfair. 
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The  circuit  Judge  based  his  decree  dls- 
mlBsing  the  complaint  upon  the  ground  that 
plaintiffs  had  a  partial  knowledge  of  the  sit- 
uation and  the  means  at  hand  at  any  time  by 
any  sort  of  Inquiring  to  ascertain  the  true 
situation,  and  the  contract  was  the  result  of 
their  own  improvident  conduct  The  court 
further  stated:  **They  had  knowledge  at  the 
time  that  part  of  the  property  of  the  deceas- 
ed was  being  hauled  off  and  disposed  of  and 
no  question  from  their  standpoint  was  made 
of  that;  so  that  It  really  appears  that  they 
were  willing  to  give  up  the  situation  and  all 
benefits  accruing  from  It  for  the  sum  of  $1,- 
250,  and  having  so  elected  they  are  ibound 
by  If 

We  think  this  conclusion  clearly  against 
the  testimony.  The  plaintiff  Theodosla  was 
never  present  and  knew  nothing.  Plaintiff 
David,  who  was  acting  for  himself  and  moth- 
er, testified  that  he  had  no  knowledge  of  the 
disposition  of  the  property  until  a  short  time 
before  the  suit,  that  he  relied  upon  the  Infor- 
mation received  through  Dr.  Cole,  acting  as 
agent  for  Minnie  White.  Jeff  McLendon, 
who  represented  plaintiffs  on  the  committee 
of  arbitrators,  testified:  "The  night  before  I 
saw  George  White  have  cotton  at  depot, 
weighing  cotton.  He  had  Henry's  team,  Bax- 
ter Whitens  team,  and  maybe  others.  •  •  • 
I  knew  that  the  cotton  had  been  hauled.  I 
knew  that  Henry  had  made  a  crop.  I  tried 
to  get  some  Information.  Dr.  Cole  said  he 
knew  ftbout  the  estate.  I  asked  about  mon- 
ey. Dr.  Cole  said  there  was  no  money.  I 
did  not  see  cotton."  If  McLendon  knew  the 
cotton  had  been  disposed  of,  the  natural  in- 
quiry would  be  whether  there  was  any  mon- 
ey, and,  when  assured  there  was  none  by 
the  representative  of  Mrs.  Hewitt,  his  suspi- 
dons,  if  any,  would  naturally  be  lulled  into 
a  belief  that  the  proceeds  of  the  cotton  had 
4>een  rightfully  used  for  the  benefit  of  the 
estate.  There  was  no  such  negligence  on  the 
part  of  plaintiffs  or  their  representatives  in 
using  available  means  of  information  as 
should  prevent  plaintiffs  from  impeaching  the 
settlement  for  concealment  of  material  facts. 

No  question  was  raised  on  circuit  as  to 
whether  plaintiffs  should  have  made  tender 
back  of  the  money  received  by  them  before 
they  could  proceed  to  set  aside  the  settle- 
ment. As  plaintiffs  received  only  what  be- 
longed to  them  without  the  settlement,  they 
were  not  bound  to  tender  It  back.  Du  Pont 
.  r.  Du  Bos,  52  S.  C.  244,  29  S.  £.  665.  We 
tiesltate,  however,  as  to  the  extent  of  the  re- 
lief which  justice  and  equity  demands  under 
all  the  circumstances  of  the  case.  With  re- 
spect to  the  deed  for  the  25-acre  tract  to  the 
defendant  George  White,  we  are  disposed  to 
sustain  the  settlement.  The  plaintiffs  were 
fully  informed  that  Henry  White  had  bought 
that  tract  for  George  White  his  half-brother 
'Who  lived  with  him  and  whom  he  partly  rals- 
.ed,  and  set  it  apart  for  him  and  intended  to 
make  him  a  deed,  but  neglected  it  until  It 
•was  too  late.    It  does  not  appear  that  there 


was  any  misrepresentation  or  concealment. 
This  was  a  case  of  the  compromise  of  a  doubt- 
ful right  fairly  made  between  the  parties. 
Durham  v.  Wadlington,  2  Strob.  Eq.  258. 
With  respect  to  the  deed  to  Mrs.  Hewitt  and 
the  infant  children,  we  are  disposed  to  permit 
the  settlement  to  stand  conditionally,  as 
hereinafter  mentioned,  because  there  was  no 
misrepresentation  or  conceeUuent  with  ref- 
erence thereto  and  plaintiffs  with  equal  op- 
portunity for  information  have  voluntarily 
conveyed  the  same,  and  Justice  may  be  done 
to  plaintiffs  by  compliance  with  the  Judg- 
ment of  the  court  hereafter  rendered. 

The  same  conclusion  has  been  reached  with 
respect  to  the  personal  property  on  the  farm, 
stock,  household  furniture,  etc.,  which  was 
appraised  at  $500  in  the  compromise  settle- 
ment and  subsequently  appraised  at  $505  In 
the  administration  proceedings.  All  the  tes- 
timony shows  that  this  property  was  Intend- 
ed by  'both  parties  to  be  embraced  in  the  set- 
tlement. We  reach  the  same  conclusion  with 
respect  to  the  choses  In  action,  not  including 
the  account  against  Dr.  Cole  paid  at  the 
time  of  the  compromise,  because  the  settle- 
ment was  Intended  to  be  a  full  settlement  of 
the  estate,  and  plaintiffs  made  no  inquiry 
concerning  the  same,  -and  there  is  no  evi- 
dence that  Mrs.  Hewitt  or  any  representative 
had  any  knowledge  concerning  the  same. 
The  choses  were  discovered  by  Duncan  Mc- 
Kensle  in  the  Bank  of  Tlmmonsvllle  after  his 
appointment  as  administrator. 

This  leaves  the  settlement  Impeached  only 
because  of  the  misrepresentation  and  con- 
cealment with  reference  to  the  $1,103  that 
were  in  the  hands  of  McKensle.  The  evi- 
dence leaves  no  room  to  doubt,  if  this  fund 
had  >been  fairly  brought  Into  the  settlement, 
plaintiffs  would  have  executed  the  deeds  and 
receipt  upon  the  payment  of  one-half  thereof 
in  addition  to  the  estimated  one-half  of  the 
remainder  of  the  estate,  which  has  been  re- 
ceived, and  the  settlement  may  be  carried  out 
Jnstly  towards  plaintiffs  by  compelling  fur- 
ther payment  to  them  of  $551.50,  with  inter- 
est from  October  10,  1901.  Further  account- 
ing from  Duncan  McKensle,  the  administra- 
tor. Is  not  deemed  necessary  or  proper.  He 
was  discharged  by  the  probate  court  in  1903. 
While  he  peomltted  himself  to  become  the 
custodian  of  funds  of  the  estate  before  ad- 
ministration, there  was  no  evidence  that  he 
was  aware  of  the  misrepresentation  and  con- 
cealment with  respect  to  the  fund  In  effecting 
the  compromise.  The  debts  of  the  estate  all 
appear  to  have  been  paid.  He  had  no  reason 
to  doubt  the  validity  of  the  receipt  of  plain- 
tiffs acknowledging  full  settlement  with  re- 
spect to  their  claims  to  the  estate,  and  in 
good  faith  he  has  disbursed  the  funds  of  the 
estate  going  into  his  hands.  From  his  ac- 
counts it  appears  that  he  not  only  paid  the 
$1,250  in  the  compromise  settlement,  an  ad- 
ditional $1,250  for  indebtedness  of  Henry 
White  incurred  in  buying  for  Mrs.  Hewitt  a 
short  time  before  his  death  a  tract  of  land 
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deeded  to  her  by  G.  G.  McEachem,  and  the 
further  sum  of  $768.90  was  paid  to  Mrs.  Hew- 
itt for  herself  and  her  children,  the  balance 
of  the  estate  in  the  administrator's  hands 
after  debts  and  expenses.  This  settlement 
included  the  personal  property  on  the  farm 
appraised  at  $505. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  dismissing  the  com- 
plaint be  reversed,  and  that  the  defendant 
Mrs.  Minnie  Hewitt  for  herself  and  children 
within  60  days  from  the  filing  of  the  remitti- 
tur herein  pay  to  the  plaintiffs  or  their  attor- 
neys the  sum  of  $551.50,  with  interest  from 
October  10,  1901,  and  that,  upon  compliance 
herewith,  the  compromise  settlement  shall 
not  be  further  disturbed,  but,  upon  failure  to 
comply  herewith,  then  that  the  deed  of  the 
80-acre  tract  and  the  settlement  receipt  with 
respect  to  the  personal  estate  given  by  plain- 
tiffs to  MrB.  Hewitt  and  her  children  be  set 
aside. 


(86  S.  C.  681) 

WILSON  T.  ALL  et  aL 

(Supreme  Court  of  South  Carolina.     Aug.  20, 

1910.) 

Appeal  and  Ebrob  (§.  167*)— Decisions  Re- 
viewable—Effect  OP  Consent. 

Where  a  temporary  injunction  was  issued 
a^inst  defendants,  and,  upon  their  motion  to 
dissolve  it,  was  continued,  and  they  then  agreed 
that  they  would  give  l>ond  for  a  certain  amount, 

Srovided  the  injunction  be  dissolved,  and  an  or- 
er  was  made  to  that  effect,  the  right  of  appeal 
from  such  order  was  waived  by  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  1008-1014;  Dec  Dig.  | 
167.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  Comity;  T.  S.  Sease,  Judge. 

Suit  by  Mrs.  Z.  I.  Wilson  against  Daisy  J. 
All  and  F.  D.  Bessinger.  From  an  order  re- 
quiring defendants  to  give  bond  In  lieu  of  an 
injunction,  they  appeal.    Appeal  dismissed. 

James  A.  Willis,  for  appellants.  James  M. 
Patterson,  for  respondent. 

JONES,  C.  J.  Plaintifit  brought  this  action 
to  recover  damages  from  defendants  for 
wrongful  and  wanton  flooding  of  her  land 
and  injury  to  same  and  the  crqps  thereon  by 
draining  water  from  defendants'  land  onto 
plaintiff's  land  by  means  of  a  ditch,  and 
for  an  injunction  to  prohibit  continuation  of 
such  trespasses.  A  temporary  injunction  was 
granted  by  Judge  Sease,  and  upon  motion  of 
defendants  to  dissolve  the  same  he  stated 
that  he  would  continue  the  injunction,  and 
at  the  request  of  defendants  declared  that  he 
would  require  plaintiff  to  give  bond  in  the 
sum  of  $1,000,  whereupon  plaintifTs  attorney 
offered  that  if  the  defendants  would  give 
plaintiff  a  bond  of  that  sum,  with  two  sure- 
ties, the  plaintiff  would  not  Insist  ui>on  the 
injunction  being  enforced,  and  would  allow 


the  water  to  continue  to  be  discharged  through 
said  ditch.  Defendants'  attorney  agrreed  to 
this,  and  the  bond  was  giyen  by  the  defend- 
ants. Provision  was  made  for  this  in  the  or- 
der of  Judge  Sease,  from  which  defendants 
now  appeal.  The  terms  of  the  order,  dated 
April  9,  1910,  were:  "That  said  Injunction 
be  and  the  same  is  hereby  continued  pending 
the  trial  of  the  cause  on  the  merits,  but  on 
the  defendants  entering  into  a  bond  to  plain- 
tiff in  the  sum  of  one  thousand  dollars  with 
two  sureties  who  shall  justify,  to  be  approv- 
ed by  the  clerk  of  the  court,  the  said  injunc- 
tion shall  not  issue;  that  the  condition  of 
said  bond  shall  be  that  the  defendants  will 
pay  to  the  plaintiff  any  damages  she  may 
sustain  by  reason  of  said  injunction  not  be- 
ing enforced." 

The  exceptions  are  to  the  refusal  of  the 
motion  to  dissolve  the  injunction,  on  the 
grounds  (1)  that  the  verification  of  the  com- 
plaint upon  which  the  injunction  was  grant- 
ed was  so  defective  as  to  render  the  complaint 
unverified;  (2)  that  the  complaint  fails  to  al- 
lege irreparable  injury,  and  shows  that  plain- 
tiff has  a  complete  and  adequate  remedy  at 
law.  We  do  not  regard  the  exceptions  as 
properly  before  the  court.  The  temporary 
injunction  has  in  fact  been  dissolved  by  ac- 
ceptance of  and  compliance  with  its  terms 
by  appellant.  The  order  is  in  effect  a  consent 
order  adjusting  the  situation  pending  the  lit- 
igation in  accordance  with  the  agreement  of 
the  parties.  The  right  of  appeal  from  such 
order  must  therefore  be  regarded  as  waived. 
Clement  v.  Dean,  51  S.  C.  317,  28  S.  E.  942; 
State  V.  Scarborough,  56  S.  CL  53»  33  S.  B. 
779. 

The  appeal  is  dismissed. 


(87  8.  C.  IS) 

RHODES  T.  GRANBY  COTTON  MILIA 

(Supreme  Court  of  South  Carolina.     Sept  1, 

1910.) 

1.  Appeal  and  Ebrob  (S  231*)~RniJNOB  or 
Evidence— Objections—Sutficiknct. 

An  objection  to  the  admission  of  testimony 
^ich  fails  to  specify  the  ground  thereof  is  too 
general,  and  will  not  be  considered  on  appeal. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1299.  1352;  Dec.  Dig.  | 
231;*    Trial,  Cent  Dig.  §S  194-210,  223-227.] 

2.   (30N8PIBACT   (S   19*)  —  BLACKIilBTINQ— liLk* 

BiLiTT  OF  Master— Evidence. 

Where,  in  an  action  for  blacklisting  an  em- 
ploy6,  the  evidence  showed  that  the  employer 
had  prepared  a  list  of  strilcers  including  the 
employ^,  and  had  furnished  the  list  to  other  em- 
ployers engaged  in  similar  business,  evidence 
that  another  employer  refused  to  employ  the 
employ^  because  his  name  was  on  the  list  was 
admissible. 

[ISd.  Note.— For  other  cases,  see  Conspiracy* 
Cent.  Dig.  ff  25,  26 ;  Dec  Dig.  §  19.*1 

3.  Appeal  and  Erbob  (f  1032*)— Ruungs  oiv 
Evidence— Review. 

A  party  complaining  of  the  admifsion  of 
testimony  and  of  the  refusal  to  strike  oat  tes- 


*For  other  c&sei  see  same  topic  and  section  NUMBER  in  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indext 
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timony  must  show  that  he  was  prejudiced  by 
the  mlinga  complained  of. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  Si  4047-4051;  Dec  Dig.  | 
1032.*] 

4.  Appeal  and  Bbbob  (S  273*)— Hxckptions— 
Review.  . 

An  exception  complaining  of  rulings  on  evi- 
dence which  fails  to  point  out  the  specific  rul- 
ings sought  to  be  reviewed  is  too  general  for 
consideration  on  appeal. 

[Ed,  Note.->For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1620-1630;  Dec.  Dig.  § 
273.*] 

5.  Trial  (§  39*)— Introduction  of  Documsn- 
TART  Evidence. 

Where,  in  an  action  by  an  employ^  for 
blacklisting,  the  court  admitted  in  evidence  a 
blacklist  prepared  by  tie  employer  which  includ- 
ed the  name  of  the  employ^,  and  permitted  the 
employer  to  introduce  other  papers  attached  to 
the  list,  and  Uie  other  papers  when  introduced 
furnished  evidence  for  the  employ^,  the  court 
did  not  err  in  admitting  the  list  m  evidence 
when  offered  by  the  employ^  without  requiring 
him  at  the  same  time  to  introduce  the  other 
papers. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  92-98;  Dec.  Dig.  f  39.*) 

<S.   APPEAL   and    ERROR    (f    232*)  —  QUESTIONS 

Not  Raised  in  Trial  Court. 

Where,  in  an  action  by  an  employ^  for 
bladclisting,  the  blacklist  offered  in  evidence  was 
not  objected  to  by  the  employer  on  the  ground 
that  its  communication  to  other  employers  en- 
gaged in  similar  business  was  confidential,  the 
exception  that  the  list  was  inadmissible  because 
a  privileged  communication  could  not  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1430;  Dec  Dig.  §  232;* 
Trial,  C5ent  Dig.  fl  211-222.] 

7.  Appeal  and  Error  (f  273*)— Exceptions— 

SUFFICIENCT. 

In  an  action  by  an  employ^  for  blacklist- 
ing, an  exception  that  the  court  erred  in  the 
opening  general  remarks  of  his  charge  in  convey- 
ing to  the  jury  his  impression  that  the  employer 
hiUI  done  wrong  to  the  employ^  and  that  such 
wrong  was  of  a  grave  nature,  and  that  the 
court  erred  in  addressing  to  the  jury  the  open- 
ing remarks  of  the  charge,  thereby  applying 
statements  of  the  Bible  to  the  facts  of  the  case, 
is  too  general,  and  will  not  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  M  1620-1630;  Dec.  Dig.  | 
273;*   Trial,  Cent.  Dig.  SS  256,  257.] 

8.  Trial  (8  217*)— Instructions. 

It  is  not  reversible  error  for  the  trial  judge 
merely  to  call  to  the  attention  of  the  jury  the 
gravity  of  the  issues  involved  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  483,  485 ;   Dec.  Dig.  S  217.*] 

9.  Conspiracy  (5  20*)— Punitive  Damages. 

Where,  in  an  action  by  an  employ^  for 
blacklisting,  a  conspiracy  between  the  employer 
and  other  employere  was  relied  on,  punitive 
damages  were  recoverable. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  S  27;    Dec.  Dig.  S  20.*] 

10.  Conspiracy  (S  20*>— Punitive  Damages. 
The   refusal   of  an  employer  to  withdraw 

the  name  of  an  employ^  from  a  blacklist,  after 
becoming  aware  of  the  fact  that  the  employ^ 
was  not  a  striker,  and  that  he  could  not  get 
employment  from  othera  while  his  name  remain- 
ed on  the  blacklist,  proved  malice  on  the  part 
of  the  employer  justifying  punitive  damages  in 


favor  of  the  employ^  suing  the  employer  for 
blacklisting  him. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  S  27;    Dec.  Dig.  S  20.*] 

11.  Conspiracy  (8  8*)— Combinations— Ille- 
gality. 

A  combination  of  emplovers  to  furnish  to 
each  other  the  names  of  striking  employes  and 
other  peraons  whose  employment  for  any  cause 
is  undesirable  is  not  unlawful,  so  long  as  it  is 
formed  and  used  for  promoting  the  legitimate 
business  of  the  employera,  but,  when  the  com- 
bination is  made  an  instrumentality  of  injuring 
othera  through  malice  or  threats  of  intimidation, 
a  right  of  action  for  rasulting  Injuries  arises, 
and  whera  more  than  one  of  the  parties  to  the 
combination  agree  to  use  it  for  an  illegitimate 
purpose  a  conspiracy  arises,  and,  when  one 
against  whom  the  conspiracy  is  diracted  suffera 
injury  in  consequence  thereof,  he  may  sue  either 
one  or  aU  of  the  parties  to  the  unlawful  agree- 
ment, charging  them  as  conspiratore,  and  such 
action  does  not  fail  because  there  is  no  evi- 
dence of  a  conspiracy  between  two  or  more  of 
the  employera,  for  one  of  the  parties  to  a  legiti- 
mate combination  gives  a  cause  of  action  by 
using  maliciously  such  a  combination  as  a  means 
of  injuring  another. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  SI  7-11;   Dea  Dig.  S  8.*] 

12.  Conspiracy  (8  19*)  —  Blacklist  —  Evi- 
dence. 

Evidence  held  to  show  an  agreement  be- 
tween employera  to  furnish  to  each  other  a  list 
of  striking  employes,  and  not  to  employ  strikers, 
and  that  an  employer  after  knowing  that  his 
employ^  was  not  a  striker  willfully  peraisted  in 
raprasenting  him  to  be  one,  preventing  him  from 
obtaining  employment,  authorizing  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Dec.  Dig  8  19.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  OUn  M.  Rhodes  against  the 
Granby  Cotton  Mills.  From  a  Judgment  for 
plaintiff,   defendant   appeals.     Affirmed. 

The  following  are  the  exceptions  of  de- 
fendant: 

"(1)  Because,  counsel  for  defendant  hav- 
ing previously  objected  to  testimony  along 
the  line,  his  honor  against  the  objection  of 
defendant  allowed  the  witness  J.  C.  Kirby  to 
testify  as  follows,  to  wit:  'Mr.  Edmunds:  Q. 
Who  furnished  you  the  list?  A.  Mr.  Wal- 
lace, superintendent  of  the  mill  at  that  time 
(meaning  the  Columbia  Mills).  The  Court: 
It  will  be  relevant  to  show  that  he  refused 
him  employment  on  account  of  having  re- 
ceived that  list,  if  you  can  show  the  Gran- 
by Cotton  Mills  is  connected  with  it  Mr. 
Edmunds:  We  expect  to  connect  It  The 
Court:  If  you  do  not  connect  It,  it  wDl  be 
stricken  out  Mr.  Edmunds:  Q.  Was  it  as 
a  result  of  the  strike  at  the  Granby  Mill  and 
your  receiving  that  list  that  employment  was 
refused?  Mr.  Shand:  We  object  to  that. 
The  Court:  State  whether  or  not  Mr.  Ed- 
munds: State  whether  or  not  the  strike  at 
the  Granby  Mill  and  his  name  being  on  thsit 
list  that  employment  was  declined  him?  A. 
Tes,  sir* — ^It  being  error  to  allow  such  witness 
to  testify  that  he  was  refused  employment 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Seriee  A  Rep'r  IndezM 
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in  said  Columbia  Sfills  because  of  a  strike 
at  the  Granby  Mills,  and  because  plaintiff's 
name  was  on  an  allegied  list  of  strikers  at 
the  Granby  Mills,  when  there  was  no  testi- 
mony showing  that  such  list  of  strikers  had 
been  furnished  by  the  Granby  Mills. 

"(2)  Because  his  honor,  the  presiding  judge, 
did  not  upon  motion  of  defendant's  counsel 
at  the  close  of  the  testimony  for  the  plain- 
tiff strike  out  the  testimony  of  the  witness 
J.  G.  Kirby,  there  having  been  up  to  that 
time  no  testimony  showing  any  connection 
between  the  Granby  Cotton  Mills,  and  the 
list  testified  to  by  the  said  J.  C  Kirby. 

"(3)  Because  his  honor  erred  in  allowing 
the  witness  C.  S.  Green,  against  the  objec^ 
tion  of  the  defendant,  to  testify  to  a  tacit 
courtesy  recognized  by  the  Columbia  Mills 
in  1900  with  reference  to  the  giving  of  in- 
formation upon  the  request  of  the  superin- 
tendents of  other  mills  without  connecting 
the  defendant  with  it  then  and  without  show- 
ing that  such  a  tacit  courtesy  existed  in 
1907. 

"(4)  Because  his  honor  did  not,  upon  the 
motion  of  the  defendant's  counsel  at  the  close 
of  plaintiff's  testimony,  strike  out  the  tes- 
timony of  the  witness  C.  S.  Green  as  to  any 
tacit  understanding  or  tacit  courtesy  prac- 
ticed by  the  superintendent  of  the  Columbia 
Mills  when  there  had  been'  no  testimony  to 
connect  the  defendant  or  its  superintendents 
with  such  tacit  courtesy  or  understanding, 
and  there  had  been  no  testimony  to  show 
that  such,  tacit  courtesy  or  understanding  ex- 
isted in  1907. 

"(5)  Because,  against  the  objection  of  the 
defendant,  his  honor  allowed  the  witness 
C.  S.  Green  to  testify  that  the  Columbia  Mills 
or  the  said  C.  S.  Green  would  make  use  of 
such  tacit  understanding  or  courtesy  to  which 
the  said  witness  had  testified  when  it  had 
not  been  shown  that  the  defendant  company 
was  in  any  wise  a  party  to  such  tacit  un- 
derstanding or  courtesy. 

"(6)  Because  his  honor  erred  in  permitting 
the  plaintiff,  against  the  objection  of  defend- 
ant, to  testify  that  he  sent  messages  to  mills 
in  other  states  and  received  no  response 
thereto  without  testimony  to  show  that  the 
messages  so  sent  were  ever  received,  or  that 
a  failure  to  receive  a  favorable  response  was 
in  any  wise  due  to  any  act  or  communication 
of  the  defendant 

*'(7)  Because  his  honor  erred  while  the 
plaintiff  was  on  the  stand  as  a  witness  in 
ruling  as  follows:  'I  rather  think  the  court 
is  satisfied  that  there  is  some  evidence  prima 
t&cie  of  conspiracy  between  these  mills  to 
prevent  these  people  getting  work  and  send- 
ing around  lists,  making  it  impossible  for 
them  to  get  work,  that  there  is  some  prima 
fade  evidence  showing  combination  and  con- 
spiracy between  them' — ^when,  first,  there 
was  no  prima  fade  evidence  of  agreement  or 
combination  between  any  mill  for  any  pur- 
pose touching  the  subject-matter  of  this  ac- 
tion ;  and,  secondly,  even  if  there  was  prima 


facie  evidence  of  some  combination  or  agree- 
ment between  some  mills,  the  defendant 
Granby  Mills  had  not  been  connected  with  it ; 
and,  thirdly,  even  if  there  was  some  .prima 
facie  evidence  to  show  a  combination  or 
agreement  between  certain  mills  to  do  some 
act  in  connection  with  the  subject-matter  of 
this  suit.  It  was  not  to  do  any  unlawful  act 
or  any  lawful  act  by  unlawful  means;  and, 
fourth,  even  if  there  was  some  evidence  as  to 
a  combination  between  certain  mUls  to  do  an 
unlawful  act,  the  defendant,  Granby  Mills, 
had  not  been  connected  with  It 

"(8)  Because  under  the  erroneous  ruling 
complained  of  in  exception  7  his  honor  erred 
in  admitting,  against  the  objection  of  the 
defendant,  the  testimony  of  plaintiff,  and 
thereafter  of  witnesses  L.  E.  Rhodes,  Dozier 
Rhiodes,  and  A.  L.  Knight  as  to  declarations 
as  to  defendant's  acts  and  statements  made 
to  them,  or  in  their  hearing,  by  persons  in 
no  wise  connected  with  the  defendant 

"(9)  Because  his  honor  erred  in  ruling: 
'The  combination  having  been  testified  to 
being  established  to  some  extent,  the  declara- 
tion of  parties  connected  with  and  in  fur- 
therance of  that  combination  are  admissible,' 
when  no  such  combination  had  been  to  any 
extent  established  or  testified  to,  and  in  pur- 
suance of  such  ruling  in  admitting  as  testi- 
mony the  declarations  of  Wallace  and  others 
who  were  in  no  wise  connected  with  the  de- 
fendant, and  which  declarations  were  in  no 
wise  binding  on  defendant 

"(10)  Because  his  honor  erred  in  permitting 
the  witness  Knight  to  testify  against  the  ob- 
jection of  the  defendant  as  to  the  contents 
of  a  list  seen  by  him  at  the  Palmetto  Cotton 
Mills,  when  there  was  not  sufficient  to  show 
that  said  list  was  made  by  the  defendant  or 
authorized  by  it 

"(II)  Because  his  honor  erred  as  matter  of 
law  in  permitting  the  witness  Knight  to  tes- 
tify, against  the  objection  of  the  defendant, 
as  to  the  contents  of  a  list  alleged  to  have 
been  seen  by  him  at  the  Palmetto  Cotton 
Mills,  when  no  sufficient  proof  had  been  made 
of  the  loss  of  the  original  according  to  the 
rules  of  law. 

"(12)  Because  his  honor  erred  in  holding 
sufficient  proof  to  have  been  made  of  the 
loss  of  the  original  of  the  letter  referred  to 
in  the  preceding  exception,  and  in  admitting 
secondary  evidence  of  its  contents  as  upon 
sufficient  proof  when  the  last  custodian,  the 
former  Superintendent  Bagwell,  had  not  been 
examined  as  to  his  disposition  of  the  letter, 
and  the  facts  failed  to  show  that  a  bona  fide 
and  diligent  search  had  been  unsuccessfally 
made  for  the  original  in  the  place  where  it 
was  most  likely  to  be  found,  and  thus  all 
sources  of  information  and  means  of  discov- 
ery had  not  been  exhausted  in  a  reasonable 
degree. 

"(13)  Because  the  defendant,  upon  notice 
to  produce  served  by  the  plaintiff,  having 
produced  in  court  an  original  list  of  strikers, 
written  in  ink  and  indelible  pendl,  which 


S.0-) 


RHODES  V.  GRANBY  COTTON  MILLS. 


827 


had  neTer  been  ont  of  the  possession  of  the? 
defendant  or  exhibited  to  any  one  else  nntil 
so  produced,  and  also  having  produced  In 
court  a  document  which  consisted  of  a  type- 
written letter,  a  typewritten  list  and  a  print- 
ed slip,  all  three  fastened  together  as  one 
document,  stating  expressly  the  terms  of  the 
production,  namely,  stating  that  *thls  is  the 
only  letter  we  have  In  our  possession  contain- 
ing a  copy  of  that  list,  with  such  additional 
names  as  were  given  to  the  president,  etc.,' 
his  honor  erred  in  permitting  such  typewrit- 
ten list  to  be  used  as  a  list  furnished  by  de- 
fendant on  demand,  without  submitting  the 
letter  and  printed  exhibit  at  the  same  time, 
when  there  was  nothing  else  than  such  pro- 
duction by  the  defendant  to  show  that  such 
typewritten  list  had  been  sent  out  by  de- 
fendant. 

'•(14)  Because  his  honor  erred  In  ruling 
that  a  part  of  a  letter  might  be  introduced 
In  evidence  by  plaintiff  with  the  privilege  to 
defendant  of  introducing  the  other  parts  and 
in  permitting  the  plaintiff  so  to  Introduce  said 
list  detached  from  the  entire  letter;  where- 
as, the  letter  having  been  produced  as  a 
whole  and  the  list  only  as  a  part  of  it,  all 
the  parts  were  admissible  in  evidence  as  a 
whole,  or  none  of  them. 

"(15)  Because  the  production  having  been 
made  simply  as  a  letter  in  the  possession  of 
the  defendant,  containing  a  list,  etc.,  without 
any  statement  on  the  part  of  counsel  as  to 
the  nature  of  the  letter  or  the  character  of 
the  reference  in  the  letter  to  the  list,  and 
more  particularly  without  any  statement  on 
the  part  of  counsel  that  the  said  list  had 
been  sent  out,  his  honor  erred  in  permitting 
a  part  of  the  said  letter  to  be  Introduced  in 
evidence  by  plaintiff  as  a  list  which  had  been 
sent  out  by  defendant,  when  there  was  no 
evidence  that  such  part  had  been  sent  out 
by  the  defendant  or  that  It  had  been  set  out 
as  a  list  of  strikers,  or  that  it  had  come 
from  the  defendant  at  all,  except  as  might 
be  explained  by  the  letter. 

"(16)  Because  his  honor  erred  in  not  grant- 
ing, upon  motion  of  the  defendant,  a  non- 
suit, because  (a)  there  was  no  competent  tes- 
timony of  any  conspiracy,  agreement,'  or  com- 
bination between  the  defendant  and  any  oth- 
er mills  as  to  nonemployment  of  strikers  at 
other  mills,  or  as  to  any  other  unlawful  act, 
or  lawful  act  to  be  accomplished  by  unlaw- 
ful mean's;  (b)  the  communication  of  the 
names  of  strikers  to  other  mills,  if  legally 
proved,  was  a  confidential  communication 
and  gave  to  plaintiff  no  cause  of  action ;  (e) 
it  was  an  entire  failure  to  prove  the  material 
allegations  of  the  complaint  to  a  wrongful 
act  by  the  defendant 

"(17)  Because  his  honor  erred  In  the  open- 
ing general  remarks  of  his  charge  in  convey- 
ing to  the^jury  his  impression  that  the  de- 
fendant had  done  wrong  to  the  plaintiff  and 
tbat  such  wrong  was  of  a  grave  nature, 
thereby  expressing  his  opinion  on  the  facts. 
In  violation  of  the  provisions  of  the  Consti- 
tution. 


"(18)  Because,  the  case  being  one  between 
employer  and  employ^,  between  a  corpora- 
tion and  a  laborer,  the  Issue  being  an  alleg- 
ed unlawful  combination  between  the  corpo- 
rations to  prevent  the  defendant  from  pur- 
suing the  labor  of  his  hands,  and  the  testi- 
mony having  been  introduced  for  the  plain- 
tiff in  the  effort  to  show  that  he  was  driven 
from  his  home  Into  enforced  exile,  his  honor 
erred  In  addressing  to  the  jury  the  opening 
remarks  of  his  charge,  the  said  remarks 
having  the  effect  of  applying  the  statements 
of  Holy  Writ  to  the  facts  of  this  case,  and 
so  applying  them,  both  in  the  substance  of 
the  quotations  and  the  manner  of  their  in- 
troduction, as  to  inflame  the  prejudices  of 
the  jury  and  to  play  upon  their  sympathies, 
thus  tending  naturally  to  prejudice  the  de- 
fendant in  the  minds  of 'the  jury,  and  to 
lead  to  a  capricious  verdict  without  regard 
to  the  facts  of  the  case. 

"(19)  Because  his  honor  violated  the  provi- 
sions of  the  Constitution  in  charging  that, 
upon  the  Issues  raised  by  the  pleadings  in 
this  case,  *lt  appears  to  me  to  te  one  of  the 
most  serious  and  far-reaching  in  the  prin- 
ciple Involved  of  any  which  has  come  under 
my  observation' — ^thereby  indicating  punitive 
damages  being  Involved,  that  the  charge  was 
.of  a  serious  nature,  and  indicating  his 
opinion  to  the  jury." 

"(20)  Because  his  honor  erred  in  refusing 
defendant's  request  to  charge  numbered 
6(11),  which  was  as  follows:  That  if  de- 
fendant, a  cotton  mill  corporation,  was  re- 
flected upon  for  Its  conduct  in  the  matter  of 
a  'strike.  In  a  published  article  in  a  news- 
pax)er,  with  the  names  of  those  who  helped 
to  break  the  strike  also  published,  a  reply 
by  said  corporation  defending  its  course  and 
giving  the  names  of  those  concerned  in  the 
strike,  sent  only  to  other  cotton  mill  corpora- 
tions, engaged  in  the  same  line  of  business, 
is  a  privileged  communication  and  in  itself 
furnishes  no  cause  of  action  for  resultant 
cause  or  damage  to  those  whose  names  are 
properly  on  such  list* — It  being  a  correct 
proposition  of  law,  not  a  charge  on  the  facts, 
and  asked  of  him  a  construction  of  a  writ- 
ten document. 

"(21)  Because  his  honor  erred  in  refusing,' 
upon   request  of  the  defendant,  to  charge 
that  the  jury  could  not  find  punitive  dam- 
ages in  this  case. 

"(22)  Because  his  honor  erred  in  refusing, 
upon  request  of  defendant,  to  charge  that 
the  jury  must  find  a  verdict  for  defendant. 

"(23)  Because  his  honor  erred  in  refusing 
defendant's  motion  for  a  new  trial,  he  hav- 
ing charged  that  plaintiff  could  not  recover 
unless  plaintiff  established  'a  combination,  or 
conspiracy,  or  agreement  among  these  mills 
to  which  the  Granby  Mills  was  a  party,'  and 
there  being  no  legal  evidence  to  sustain  such 
allegation  of  the  complaint. 

"(24)  Because,  his  honor  having  charged. 
In  effect,  that  plaintiff  could  not  recover  un- 
less he  established  a  conspiracy  between 
these  mills  to  which  the  Granby  Mills  was  a 
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party,  a  conspiracy  being  an  agreement  to 
do  an  nnlawful  thing  or  a  lawful  thing  by 
unlawful  means,  there  was  no  competent 
evidence  of  such  agreement  between  Granby 
Mills  and  any  other  mill,  and  his  honor  erred 
in  refusing  a  new  trial  on  this  ground. 

"(2^  Because  his  honor  erred  In  charging 
the  jury  as  follows:  'If  it  (that  is,  the  act  of 
the  defendant)  was  merely  a  wrong  on  their 
part,  you  could  only  give  him  actual  dam- 
ages, such  actual  damages  as  he  may  be 
sustained  by  reason  of  the  violation  of  his 
legal  right  to  get  work,  but.  If  you  found 
that  there  was  (a)  willful,  wanton,  malicious 
conduct  on  their  part,  •  •  ♦  why,  you 
go  Into  the  question  of  punitive  damages 
also'  again,  after  charging  plaintiff's  fifth 
request,  *If  the  act  was  merely  wrongful, 
only  actual  damages  can  be  recovered;  if 
willful  or  malicious,  punitive  damages' — ^the 
error  being  that  such  charge  Ignores  the 
quasi  privilege  of  a  communication  between 
those  engaged  in  the  same  business,  and  Ig- 
nores the  Justification  of  honest  mistake  and 
reasonable  grounds  for  belief,  even  where 
the  publication  was  in  fact  wrong. 

"(26)  Because  his  honor  confuses  in  his 
charge  throughout  conspiracy— that  is,  an 
agreement  to  do  an  unlawful  act  or  a  lawful 
act  by  unlawful  means — with  mere  agreement 
or  combination  to  an  act  which  may  become 
unlawful  when  done  beyond  and  outside  of 
the  scope  of  agreement 

**(27)  Because  the  uncontradicted  testi- 
mony of  the  witnesses  Parker,  Beaty,  Black, 
Duncan,  Praddy,  and  Wallace  that  there 
was  no  sitch  agreement  or  combination  as 
was  charged  in  the  complaint  was  not  over- 
come by  the  statement  of  the  witness  Green 
that  as  a  matter  of  courtesy,  existing  sev- 
eral years  before,  information  would  be  giv- 
en to  an  inquiring  mill  sux>erlntendent  of 
the  reasons  why  an  applying  employ^  had 
been  discharged  by  the  mill  of  whom  such 
inquiry  was  {pade,  and  there  being  no  other 
legal  testimony  on  this  point 

*'(28)  Because  his  honor  in  his  order  re- 
fusing a  new  trial  erred  in  stating  that  the 
list  referred  to  in  defendant's  thirteenth 
ground  for  a  new  trial  *was  not  one  and  the 
same  paper  as  the  others  which  defendant 
had  attached  to  it,  but  was  the  list  which 
plaintiff  referred  to  in  his  complaint,'  and 
upon  such  misapprehension,  clearly  shown 
by  the  record,  he  erred  in  refusing  a  new 
trial." 

Shand  &  Shand,  Lyles  &  Lyles,  and  W.  H. 
Parker,  for  appellant  Clark  &  Clark  and 
Logan  &  Edmunds,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  as  the  result  of  a  conspiracy  between 
the  defendant  and  other  like  corporations, 
whereby  a  number  of  such  mills  refused  to 
give  employment  to  the  plaintiff,  after  being 
notified  by  the  defendant  that  it  had  black- 
listed him.     The  answer  to  the  complaint 


was  a  general  denial.  The  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  ^,000 
actual  and  $8,0(X)  punitive  damages.  The  de- 
fendant's attorneys  made  a  motion  for  a  new 
trial,  and  his  honor,  the  presiding  judge,  or- 
dered that  it  be  granted,  unless  the  plaintiff 
remitted  upon  the  record  $3,000  of  the 
amount  awarded  for  punitive  damages,  which 
was  done,  and  the  defendant  appealed  upon 
exceptions,  which  will  be  set  out  In  the  re- 
port of  the  case. 

We  proceed  to  the  consideration  of  the  ex* 
ceptlons. 

First  exception: 

The  objection  to  the  testimony  was  too 
general,  as  it  failed  to  specify  the  ground 
thereof.  Norris  v.  Clinkscales,  59  S.  (X  232, 
37  S.  E.  821.  It  would  be  unjust  to  the 
plaintiff,  as  well  as  to  the  presiding  Judge, 
to  consider  the  ground  of  error  assigned  by 
the  exception,  when  the  presiding  Judge  was 
not  requested  to  rule  thereon.  There  is, 
however,  another  reason  why  the  exception 
must  be  overruled.  The  following  statement 
appears  in  the  record:  "Before  any  wit- 
ness was  sworn  Mr.  Edmunds,  plaintiff's  at- 
torney, inquired  of  defendant's  attorney  what 
response  they  would  make  to  their  notice  to 
produce.  Mr.  Shand,  defendant's  attorney, 
produced  and  handed  to  Mr.  Edmunds  a 
paper,  which  he  said  was  the  original  list 
of  strikers,  and  had  never  been  out  of  the 
possession  of  defendant  until  this  moment 
This  paper  is  the  one  hereinafter  printed 
as  the  paper  introduced  in  testimony  num- 
bered 1.  Mr.  Shand  also  at  the  same  time 
produced  and  handed  to  Mr.  Eldmunds  the 
three  papers  attached  together  by  a  pin, 
which  were  afterwards  taken  apart  by  plain- 
tiff's attorneys,  and  the  one  below,  numbered 
3  of  the  documentary  testimony,  was  offered 
in  evidence  by  plaintiff's  attorneys,  and  the 
two  hereinafter  referred  to  in  documentary 
evidence  numbered  5  were  offered  in  evidence 
by  defendant" 

J.  H.  M.  Beaty,  a  witness  for  the  defend- 
ant, thus  testified:  ''Q.  When  this  strike 
took  place,  do  you  know  whether  or  not  a 
list  of  the  strikers  was  furnished  other  mills? 
A.  I  didn't  personally.  Q.  Just  whether  yon 
knew  it?  A.  Well,  I  know  it  was  done,  but  I 
was  going  to  say  I  didn't  see  it  done,  and 
a  copy  of  It  was  not  furnished  me,  but  I 
know  it  was  done.  Q.  Did  you  see  any  of 
those  lists?  A.  I  afterwards  did ;  *  yes.  Q. 
Whereabouts,  Mr.  Beaty?  A.  I  had  to  get 
a  copy  of  what  was  sent  out  from  Mr.  Parker 
in  Greenville.  The  original  list  that  he  used, 
of  course,  was  made  up  at  the  mill.  Q.  The 
original  list  was  sent  out  from  Greenville? 
A.  Sent  out  from  Columbia.  Mr.  Parker  was 
in  Columbia  at  that  time." 

Mr.  Lewis  W.  Parker,  president  of  the 
Granby  Mills,  testified  as  follows:  "Mr. 
Shand:  Now,  here  is  the  typewritten  list 
of  the  weavers  containing  a  good  many 
names,  and  among  others  is  O.  M.  Rhodes, 
L.  EL  Rhodes,  Hoyt  Rhodes,  Harley  Rhodes^ 
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ftnd  Sally  Rhodes,  and  about  a  dozen  or  so 
of  loom  fixers.  We  offer  that  in  evidence. 
Yon  sent  that  to  the  Palmetto  Mills,  to  the 
manager  of  the  mills  and  to  some  others? 
A.  Some  other  mills  in  the  state.  I  sent  none 
outside  of  the  state,  but  to  a  certain  number 
of  mills  in  the  state  where  my  personal  rela- 
tions were  plea«ant  ♦  •  •  Q.  Were  the 
ones  you  sent  out  all  alike?  A.  Exactly 
alike,  manifold  copies.  The  lists  were  mani- 
folded, and  this  is  one  of  the  manifold  copies, 
and  the  list  of  strikers  so  attached  to  the 
letter  was  the  manifold  list  Q.  If  all  were 
In  the  courthouse,  they  would  look  like  that 
and  read  that  way?  A."  Yes,  sir.  •  •  • 
Q.  Where  did  you  get  the  list  that  you  at- 
tach to  the  letter?  A.  That  list  was  furnish- 
ed me  by  the  office  at  the  Granby  Mill.  Q. 
On  your  demand?  A.  On  my  request."  Thus 
showing  that  the  list  of  strikers  was  fur- 
nished by  the  Granby  Mills. 

Second  exception: 

The  testimony  just  set  out  shows  such 
connection. 

Third,  fourth  and  fifth  exceptions: 

Even  conceding  that  there  was  error,  It  has 
not  been  made  to  appear  that  it  was  prej- 
udicial to  the  rights  of  the  appellant 

Sixth  exception: 

The  statement  and  the  testimony  repro- 
duced in  considering  the  first  exception  show 
that  the  question  presented  by  this  excep- 
tion is  without  merit 

Seventh  exception: 

The  error  assigned  by  this  exception  will 
be  determined  when  the  court  comes  to  con- 
sider the  exceptions,  assigning  error  in  re- 
fusing to  direct  a  verdict  and  grant  a  new 
trial  on  a  similar  ground. 

Eighth  exception: 

This  exception  fails  to  point  out  the  spe- 
cific ruling  which  the  appellant  seeks  to  bring 
In  review,  and  is  therefore  too  general  for 
consideration. 

Ninth  exception: 

Previous  rulings  on  other  exceptions  dis- 
pose of  this  question. 

Tenth,  eleventh  and  twelfth  exceptions: 

What  was  said  in  considering  the  first  ex- 
ception shows  that,  even  if  erroneous,  these 
rulings  were  not  prejudlclaL 

Thirteenth  and  fourteenth  exceptions: 

The  following  ruling  of  the  presiding  judge 
shows  that  this  exception  cannot  be  sustain- 
ed: "As  to  the  ground  which  seeks  to  charge 
error  in  admitting  the  list  in  evidence,  and 
not  requiring  plaintiff  at  the  same  time  to 
Introduce  and  read  to  the  jury  other  papers, 
which  had  been  attached  to  the  list  in  re- 
sponse to  plaintiff's  notice  to  produce  said 
list,  the  report  of  the  case  will  show  that 
the  list  was  not  one  and  the  same  paper 
as  the  others,  which  defendant  had  attached 
to  it,  but  was  the  list  which  the  plaintiff 
referred  to  in  his  complaint.  He  did  not  con- 
sider the  other  attached  matter  relevant  to 
prove  his  case.  I  gave  defendant  permission 
to  Introduce  said  other  papers  whenever  he 


saw  fit,  and  as  a  matter  of  fact,  when  in- 
troduced, they  furnished  most  effective  evi- 
dence for  plaintiff,  and  were  constantly  read 
and  referred  to  In  his  behalf,  and  sought 
to  be  explained  away  on  behalf  of  defend- 
ant in   the  arguments." 

Fifteenth  exception: 

What  has  already  been  said  disposes. of 
this  exception. 

Sixteenth  exception: 

When  the  defendant  produced  the  list  of 
strikers,  it  did  not  object  to  its  introduction 
on  the  ground  that  its  communication  to 
other  mills  was  confidential;  so  that,  even 
if  it  could  be  regarded  as  a  privileged  com- 
munication, the  exception  cannot  be  sustain- 
ed. The  other  assignments  of  error  men- 
tioned in  this  exception  will  be  determined 
when  the  court  shall  consider  whether  there 
was  error  in  refusing  to  direct  a  verdict  or 
grant  a  new  trial  on  the  ground  that  there 
was  no  testimony  tending  to  prove  a  con- 
spiracy. 

Seventeenth  and  eighteenth  exceptions: 

These  exceptions  are  too  general  for  con- 
sideration, but,  waiving  such  objection,  they 
cannot  be  sustained,  as  the  appellant  has 
failed  to  satisfy  this  court  that  such  rulings 
were  prejudicial. 

Nineteenth  exception: 

It  is  not  reversible  error  for  the  presid- 
ing judge  merely  to  call  to  the  attention  of 
the  jury  the  gravity  of  the  issues  involved. 

Twentieth  exception: 

What  was  said  in  considering  the  sixteenth 
exception  shows  that  this  exception  must  be 
overruled. 

The  consideration  of  the  twenty-first  and 
twenty-fifth  exceptions  will  be  postponed  un- 
til it  is  determined  whether  there  was  any 
evidence  of  a  conspiracy. 

Twenty-eighth  exception: 

What  has  already  been  said  shows  that 
this  exception  cannot  be  sustained.  We  next 
come  to  the  consideration  of  the  seventh, 
sixteenth,  twenty-second,  twenty-third,  twen- 
ty-fourth, twenty-sixth,  and  twenty-seventh 
exceptions,  which,  in  the  language  of  appel- 
lant's attorneys,  raise  the  question  whether 
there  was  "error  in  holding  that  there  was 
some  evidence  of  a  combination,  conspiracy, 
or  prior  agreement  between  the  defendant 
and  other  cotton  mills,  and  in  failing,  be- 
cause of  such  erroneous  rulings,  to  grant  a 
nonsuit,  direct  a  verdict,  and  grant  a  new 
trial." 

J.  C.  Kirby,  an  overseer  of  weaving  in 
the  Columbia  Mills,  thus  testified  as  a  wit- 
ness for  the  plaintiff:  "Q.  Do  you  remember 
whether  or  not  the  name  of  Olin  M.  Rhodes 
was  on  that  list?  A.  As  well  as  I  remember, 
it  was.  ♦  ♦  ♦  Q.  Did  he  apply  to  you  for 
employment?  A.  Yes,  sir.  Q.  Was  it  given 
to  him?  A.  No,  sir.  •  •  •  Mr.  Edmunds: 
State  whether  or  not  the  strike  at  Granby 
Mills,  and  his  name  being  on  tha<t  list,  that 
employment  was  declined  him?  A.  Yes,  sir. 
•    •    •    Q.  What  was  your  objection  to  tak- 
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ing  him?  A.' The  objection  was  wltb  me. 
In  the  first  place,  Mr.  Wallace  Instructed 
me  not  to  employ  any  one  of  the  strikers. 

♦  •  •  Q.  You  had  need  for  labor  in  the 
mill  at  that  time?  A.  I  do  not  remember. 
We  generally  do.  Q.  You  cannot  say  wheth- 
er you  would  have  employed  him  or  not, 
if  he  had  not  been  reported  as  a  striker? 
A.  I  rather  think  I  would  have.  Q.  If  he 
had  come  and  told  you  he  had  struck  at 
Granby,  and  wanted  employment  In  your 
mill,  would  you  have  employed  him?  A  No, 
sir.  Q.  When  was  that,  that  he  applied  to 
you;  how  long  after  the  strike  at  Granby? 
A.  Probably  two  or  three  days.  I  can't  tell 
you.  Q.  Did  he  tell  you  he  had  not  struck? 
A.  Yes,  sir.  Q.  He  said  so?  A.  Yes,  sir. 
Q.  Did  he  tell  you  his  family  had  not  struck? 
A.  No,  sir;  he  told  two  of  his  family  had 
struck,  as  well  as  I  remember.  Q.  But  that 
he  had  not?  A.  Yes,  sir.  Q.  And  the  other 
two  had  not?  A.  I  think  that  is  the  way 
it  wad,  as  near  as  I  can  remember  now." 

0.  S.  Green,  an  employ^  of  the  Columbia 
Mills,  testified  as  a  witness  for  the  plaintiff 
as  follows:  Q.  Do  you  know  as  a  fact  wheth- 
er or  not  there  Is  any  agreement  or  under- 
standing, written  or  verbal,  between  the  va- 
rious mills  about  the  employment  of  labor, 
help,  leaving  one  mill  and  going  to  another? 

•  ♦  ♦  Q.  If  there  Is  any  verbal  under- 
standing, please  state  It?  A.  There  is  a 
tacit  understanding,  commonly  known  as 
'mill  courtesy,'  whereby  one  superintendent 
has  Information  from  tiie  other  superintend- 
ent as  to  help  leaving  one  mill,  and  seeking 
employment  In  another  mill.  ♦  •  •  Mr. 
£3dmunds:  Is  that  agreement  and  understand- 
ing, tacit  understanding,  does  that  exist  with 
your  mill  and  the  Granby  Mill  and  other 
mills  here?  A.  It  is  Entirely  within  the  Ju- 
risdiction of  the  superintendent  Q.  But  as 
a  matter  of  fact  do  you  know  whether  or  not 
these  superintendents  of  these  mills  are  In 
that  agreement?  A.  There  is  no  agreement 
Q.  Well,  tacit  understanding?  A.  Courtesy. 
I  expect  they  would  extend  the  courtesy  to 
U8»  if  we  were  to  request  it.  We  would,  I 
know.  Q.  So,  Mr.  Green,  If  one  applies  to 
the  Columbia  Mills,  and  your  inquiry  showed 
that  they  had  left  the  Granby  Mill  in  a  man- 
ner that  was  displeasing  to  It,  raised  any 
disturbance,  left  owing  money,  or  like  mat- 
ters, then,  In  view  of  that  mlirs  courtesy, 
state  whether  or  not  the  Columbia  Mills 
would  give  such  a  one  employment?  A.  I 
would  say  not  •  ♦  •  The  Court:  Ask 
whether  that  would  apply  to  the  Granby 
Mill?  A.  It  would  apply  to  any  mill  that 
chooses  to  give  us  the  courtesy.  No  under- 
standing, simply  over  the  phone,  we  ask  If 
certain  people  left  there  regularly.  ♦  ♦  ♦ 
Q.  Who  in  the  mill  is  held  responsible  for 
the  employment  and  discharge  of  the  help? 
A-  The  superintendent  primarily,  and  the 
overseer  secondarily.  Q.  Then  I  ask  you, 
that  being  true.  If  whether  or  not  it  Is  true 
that  the  superintendent  of  the  Granby,  Col- 


umbia Mills,  and  other  mills  of  Columbia 
are  In  that  understanding?  Mr.  Shand: 
Speak  of  your  own  knowledge  and  confine 
yourself  to  1907,  please.  A.  I  cannot  confine 
myself  to  1907.  1  was  in  New  York  at  that 
time.  ♦  ♦  •  Q.  1  mean  this:  You  say 
that  a  tacit  understanding  existed  prior  to 
the  time  you  left  here?  A.  Yes.  Q.  Is  that 
tacit  understanding  still — ^Is  it  still  in  effect? 
A.  I  cannot  say  It  Is  or  not  No  occasion 
has  arisen  to  make  a  necessity  to  use  It,  or 
to  make  a  necessity  to  raise  the  question. 
Mr.  Edmunds:  Q.  If  a  case  should  arise, 
fftate  whether  or  not  from  your  position  as 
agent  of  the  Columbia  Mills  Company,  or 
the  agent  here  at  the  Columbia  Mills  Com- 
pany, you  would  make  use  of  that  under- 
standing? A.  I  certainly  would.  Mr.  Park- 
er: We  object  He  Is  asking  the  conclusion 
of  the  witness  on  a  hypothetical  question. 
The  Court:  I  think  that  admissible.  The 
charge  Is  that  the  Granby  Mill  blacklisted 
this  man,  and  the  charges  are  also  that  by 
that  blacklist  he  was  unable  to  secure  work 
at  other  mills.  This  testimony  tends  to 
show.  If  It  be  true,  that  he  was  blacklisted, 
and  that  he  could  not  secure  employment  at 
other  mills.  It  \a  competent,  •  ♦  •  Q. 
You  say  that,  when  you  left  here,  there  was 
this  tacit  understanding  on  the  part  of  su- 
perintendents   of    the    mills?     A.  Yes,  sir. 

♦  •  •  Q.  This  tacit  understanding  be- 
tween the  superintendents,  was  it  anything 
more  than  an  agreement  to  stop  that  prac- 
tice, of  trying  to  get  the  help  from  other 
mills.  Is  not  that  what  you  are  thinking 
about?  A.  No;  it  was  more  of  a  mutual  pro- 
tection from  undesirable  employes.  We  ad- 
vanced, and  I  suspect  other  mills  did  the 
same  thing,  money  to  help  them  when  they 
needed  it,  and  we  required  them  to  give  no- 
tice two  weeks'  duration  before  ceasing  term 
of  service  with  us.  If  they  left  before  serv- 
ing out  the  notice,  they  often  left  owing  mon- 
ey, and  we  would  have  no  chance  of  collect- 
ing it.  This  understanding,  tadt  understand- 
ing,   we  had   with   other    superintendents. 

♦  •  ♦  Q.  What  do  you  mean  by  tadt? 
A.  I  think  I  explained  that  more  fully  In 
stating  mutual  courtesy.  Q.  It  was  not  one 
mill  agreeing  with  another  mill,  but  each 
particular  superintendent  did  not  care  to 
take  hands  from  other  mQls  that  had  been 
discharged  from  those  mills  for  what  reason? 
A.  Did  not  care  to  get  undesirable  help. 
Q.  It  was  the  habit  more  than  a  tacit  un- 
derstanding? A.  I  prefer  to  call  It  courtesy. 
Q.  Just  a  courtesy  of  one  mill  to  another? 
A.  One  superintendent  extending  It  to  an- 
other. It  was  purely  a  mutual  arrangement 
between  the  superintendents.  Q.  The  cour- 
tesy consisted  of  your  Informing  other  mills, 
and  asking  Information  of  other  mills,  and 
on  that  Information  to  act  upon  It?  A.  Or 
not,  as  we  see  fit  Q.  And  It  was  courtesy 
on  the  part  of  other  mills  to  give  yon  in- 
formation? A.  Yes,  sir;  and  which  we  re- 
ciprocated on  like  occasions    Q.  If  they  had 
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heard  there  was  a  strike,  would  they  have 
asked  whether  the  party  applying  was  in 
that  strike  or  not?  A.  They  would  not  have 
waited  to  ask.  They  would  instruct  that 
nobody  from  that  mill  should  be  employed. 
•  ♦  •  Q.  Well,  now,  when  you  would  in- 
struct those  parties  who  had  been  on  strike, 
or  anything  of  that  sort,  should  not  be  em- 
ployed, would  that  instruction  be  in  the  in- 
terests of  your  own  mUl  and  for  your  own 
protection,  or  by  reason  of  courtesy  to  other 
mills?  A.  Absolutely  for  our  own  protec- 
tion. Q.  And  you  could  have  employed  them 
if  you  wanted  to?  A.  Might,  taking  chances. 
Q.  And,  if  you  did  not  employ,  it  was  en- 
tirely with  an  eye  to  your  own  interests? 
A.  Yes,  sir;  absolutely.  Q.  And  there  was 
no  agreement  or  understanding  to  the  con- 
trary? A.  None  whatsoever.  Mr.  Edmunds: 
Q.  But  the  courtesy  existed,  and  was  a  prac-. 
tice?  A.  The  courtesy  was  to  give  informa- 
tion. Q.  And  it  was  practiced,  was  it  not? 
A.  I  don't  think  I  can  answer  that  point,  as 
I  do  not  practice  it  myself.  I  can  answer 
from  hearsay.  Q.  You  can  answer  from  gen- 
eral custom?  A.  Yes,  sir.  Q.  Well?  A. 
Practice.  Q.  Mr.  Green,  the  nUll  itself  is  a 
body  corporate^  and  does  not  undertake  to 
employ  weavers,  loom  fixers,  and  truckers? 
A.  We  hold  the  superintendent  responsible 
for  the  mill  help.  Q.  Those  matters  are- left 
In  charge  of  them?  A.  Absolutely.  Q.  And 
the  mills  recognize  their  authority  to  do  these 
acts?  A.  They  hold  them  responsible  for 
doing  these  acta" 

O.  M.  Rhodes,  the  plaintiff,  thus  testified: 
"Q.  After  seeing  Mr.  Wallace,  where  did 
you  go?  A.  I  went  back  home,  and  then  to 
the  Granby  Mills  office,  to  see  Mr.  Black. 
Q.  State  what  conversation  took  place  be- 
tween you  and  Mr.  Black,  at  the  Granby 
Mills  office,  when  you  returned  after  having 
seen  Mr.  Kirby,  and  after  having  seen  Mr. 
Wallace?  •  ♦  •  A.  I  asked  if  he  would 
not  give  Dozier  and  Hoyt  work,  If  he  would 
not  give  Harley  and  myself  work,  that  we 
had  nothing  to  do  with  the  strike,  wouldn't 
he  give  us  work  back.  Q.  You  asked  if  he 
would  not  give  you  work,  if  he  would  not 
give  you  and  your  boys  work?  A.  Yes,  sir. 
Q.  What  response  did  he  make  to  that?  A. 
He  would  not  do  it  Q.  Did  any  further  con- 
versation take  place  between  you  at  that 
time?  A.  Yes,  sir.  Q.  Please  relate  it.  A. 
Then  I  asked  him  if  he  would  not  do  that 
to  give  me  a  pass  to  the  Columbia  Mills,  tbat 
Mr.  Wallace  would  give  me  work.  If  he 
would  release  our  names  off  the  list,  and 
if  he  would  hold  no  claim  over  us;  and  his 
remark  was:  'I  could  not  do  that,  if  I  was 
ever  so  willing.  You  are  in  the  hands  of  the 
American  Cotton  Association.'  Q.  At  that 
time  did  you  tell  him  the  result  of  what  had 
taken  place  between  you  and  Mr.  Wallace? 
A.  Only  I  told  him  that  Mr.  Wallace  said  he 
would  give  me  work,  would  be  glad  to  have 
as,  if  he  would  g^ve  us  the  pass.  Q.  State 
whether  or  not  at  that  time  you  said  any- 


thing to  Mr.  Black,  the  superintendent  of  the 
Granby  Mill,  about  your  name  being  on  any 
list  furnished  to  Mr.  Wallace?  A.  I  told  him 
if  he  would  release  our  names  off  of  that 
list,    Mr.    Wallace    would    give    us    work. 

♦  ♦  ♦  Mr.  Edmunds:  Q.  Coming  back  to 
the  time  when  you  went  to  see  Mr.  Wallace, 
please  state  to  the  court  and  Jury  exactly 
what  took  place  between  you  and  Mr.  Wal- 
lace,   what    you   said   and   what  he    said. 

*  *  *  A.  I  told  him  we  had  nothing  to 
do  with  the  strlke^at  the  Granby  Mills,  that 
two  of  my  boys  was  in  that  went  out  with 
the  weavers,  but  my  daugh^ter  and  myself 
had  nothing  to  do  with  it,  and  asked  couldn't 
he  give  us  work  under  the  circumstances. 
Q.  What  did  he  say?  A.  He  said  if  I  would 
go  back  to  the  Granby  Mill  and  work  that 
he  would  be  glad  to  hire  us,  or  if  Mr.  Black 
would  give  me  •a  transfer,  stating  that  he 
would  release  our  names  from  off  the  list, 
and  that  they  held  no  claims  over  us  what- 
ever, that  he  would  be  glad  to  hire  us,  but 
otherwise  he  could  not  do  It  •  •  •  Q. 
You  did  not  get  any  work  from  that  time  un- 
til you  went  to  Danville,  Va.?  A.  That  is 
the  only  place  that  I  applied  for  a  Job  that 
I  could  get  That  happened  to  be  an  inde- 
pendent company  that  did  not  belong  to 
the  American  Cotton  Association,  and  there- 
fore they  had  the  right  to  hire  when  they 
pleased." 

Li.  E.  Rhodes,  a  witness  for  the  plaintiff, 
testified  as  follows:  **Q.  Did  Mr.  Wallace 
give  Mr.  Rhodes  any  reason  which  related  to 
any  act  of  the  Granby  Cotton  Mill  why  he 
could  not  give  him  employment?  A.  He  did. 
Q.  Please  state  it  •  ♦  ♦  A,  Mr.  Wallace 
said  that  Mr.  Black  informed  him  on  the 
morning  of  the  strike,  and  told  him  he  had 
trouble,  and  not  to  hire  any  of  the  help,  and 
about  three  days  later  he  sent  him  a  list  of 
names  of  loom  fixers,  known  as  blacklist,  and 
later  he  sent  him  a  list  that  was  known  as  an 
additional  list,  and  he  told  father.  If  he  would 
get  Mr.  Black  to  release  his  name  off  the 
list,  that  he  would  give  him  employment  for 
him  and  his  whole  crowd,  and  be  glad  to  get 
them.  Tbat  was  pretty  much  the  words  Mr. 
Wallace  used." 

Dozier  Rhodes  thus  testified  in  behalf  of 
the  plaintiff:  "Q.  Now,  after  this  strike  took 
place,  did  you  have  any  conversation  with 
Mr.  Black,  the  superintendent  of  the  Granby 
Cotton  Mill,  about  going  back  to  work,  about 
your  going  back  to  work,  and  about  your  fa- 
ther and  his  people  going  back  to  work?  A. 
I  had  a  little  conversation  with  him,  ahout 
giving  me  a  pass  to  the  other  mill,  and  he 
said:  'I  have  got  nothing  to  do  In  giving  you 
a  pass.  I  did  not  tell  you  all  to  quit,  and  I 
would  not  give  a  pop  of  my  finger  to  keep 
you  from  getting  work,  but,  if  the  president 
should  find  out  you  is  working,  you  will  be 
turned  ri^t  off.'  He  said  this  American  Cot- 
ton Mill  business  has  got  money.  And  I  went 
to  the  Capital  City  Mills,  after  he  would  not 
give  ifxe  a  pass.    I  went  to  th^  Capital  City 


832 


68  SOUTHEASTERN  REPORTEB. 


(S.a 


Mill  and  I  asked  Mr.  Bd.  Thomas  for  work, 
and  he  said,  'Where  are  you  from?'  Mr. 
Shand:  We  object,  he  is  not  the  plaintiff. 
(Objection  ffustalned.)"  The  objection  to  the 
testimony  had  reference  to  the  last  question, 
as  the  defendant  had  permitted  similar  evi- 
dence to  be  introduced  during  the  examina- 
tion of  L.  E.  Rhodes  as  a  witness  without  ob- 
jection. 

T.  B.  Wallace,  superintendent  of  the  Watts 
Mills,  thus  testified  in  behalf  of  the  defend- 
ant: *'Q.  If  one  comes  to^'you  as  a  striker,  as 
one  who  has  struck,  would  you  consider  him 
as  a  suitable  employ 6?  A.  Not  in  my  busi- 
ness. Q.  Would  you  wish  to  employ  such  a 
person?  A.  No,  sir.  Q.  Is  it  or  not  the  in- 
terest of  the  mill  that  such  a  person  should 
not  be  employed?  A.  That  is  my  position. 
Q.  Is  that  generally  recognized  among  mills? 
A.  That  is  recognized  among  mills.  Q.  If 
one  comes  to  you  as  a  striker,  and  you  are 
satisfied  that  the  cause  of  striking  Is  unjus- 
tifiable, and  that  he  is  an  unsuitable  employ^, 
would  you  employ  that  man?  A.  Most  em- 
phatically no.  Q.  Suppose  you  heard  there 
was  a  strike,  would  you  or  not  pursue  the  in- 
quiry as  to  what  it  was  about,  who  were  the 
strikers  and  how  many?  A.  Yes,  sir ;  I  think 
we  would.  Q.  If  you  were  to  get  that  mes- 
sage, what  was  the  natural  thing  for  you  to 
do,  when  you  got  the  message  that  there  was 
a  strike?  A.  To  protect  my  own  interest,  I 
would  try  to  find  it  out  who  the  strikers 
were.  Q.  If  you  had  their  names,  if  the 
names  were  given  to  you,  in  response  to  the 
request,  what  would  you  do?  A.  I  would  in- 
struct my  overseers  not  to  employ  them.  Q. 
Do  you  remember  receiving  a  list  of  the  strik- 
ers at  the  Granby  Mill,  being  handed  to  you 
at  any  time?  A«  If  my  memory  serves  me 
right,  there  was  a  list  that  came  to  the  Duck 
Mill,  and  I  think  that  list  fell  into  the  hands 
of  Mr.  Ball,  but  I  was  acquainted  with  the 
facts  before  I  received  that  list.  Q.  Was  that 
on  the  day  of  the  strike,  or  after  the  strike? 
A.  That  was  on  the  day  of  the  strike.  I  do 
not  know  what  day  the  list  came  in,  but  I 
was  in  possession  of  the  facts  of  the  strike 
before  receiving  the  list.  Q.  As  soon  as  you 
were  In  possession  of  the  facts,  did  you  or 
not  give  orders  about  it?  A.  I  did.  Q.  Did 
you  or  not  give  orders  before  you  received 
the  list?  A  I  had.  Q.  What  were  the  or- 
ders? A.  I  gave  Instructions  to  the  overseers 
not  to  employ  any  of  the  strikers  of  the 
Granby  Mill.  Q.  Were  those  orders  given 
of  your  own  discretion  in  the  course  of  your 
duty  or  not?    A.  They  were." 

W,  A.  Black,  superintendent  of  the  Granby 
Mills,  testified  In  behalf  of  the  defendant,  as 
follows:  "Q.  If  you  knew  a  man  was  a  strik- 
er, and  had  struck  for  an  unjustifiable  cause, 
would  you  or  not  employ  that  man?  A.  I 
would  be  afraid  to  employ  a  man  who  had 
that  reputation.  ♦  ♦  ♦  Q.  Did  you  some- 
times have  a  request  from  mills  to  give  a  list 
of  employes  who  had  struck?  Did  you  or  not 
havs  such  requests;   and,  if  you  knew  of  a 


strike,  would  you  or  not  wish  to  know  who 
were  the  strikers?  A.  Well,  yes,  sir." 

J.  H.  M.  Beaty,  general  manager  of  the 
Granby  Mills  and  a  witness  for  the  defend- 
ant, thus  testified:  "Q.  How  long  after  the 
strike  before  these  lists  were  prepared?  A. 
I  couldn't  say  positively.  I  don't  think  it 
was  over  three  or  four  days.  Q.  You  know 
as  a  matter  of  fact  that  a  number  of  people 
who  were  on  these  lists  were  refused  employ- 
ment on  that  account,  do  you  not?  A.  I  can't 
say  that  I  do  positively." 

It  will  be  observed  that  the  foregoing  tes- 
timony is  of  two  kinds — direct  and  circum- 
stantial. Even  though  it  be  conceded  that 
the  direct  testimony  only  tended  to  prove 
that  the  defendant  and  other  mills  sustained 
towards  each  other  a  relation  denominated  a 
courtesy  or  understanding,  but  that  it  did  not 
tend  to  show  an  agreement  that  they  would 
not  employ  those  blacklisted  by  any  of  said 
mills,  still  it  does  not  follow  that  there  was 
error  in  refusing  to  grant  a  nonsuit,  direct  a 
verdict,  or  order  a  new  trial.  If  the  circum- 
stantial evidence  tended  to  show  that  the  re- 
lation which  the  mills  sustained  towards 
each  other  was  so  intended  and  did  have  the 
direct  effect  of  preventing  those  who  were 
blacklisted  by  one  mill  from  getting  employ- 
ment at  the  others,  then  it  would  make  very 
little  difference  whether  such  relation  was 
called  a  courtesy,  or  an  understanding  or  an 
agreement,  as  it  Is  the  result  which  Is  expect- 
ed to  follow  from  the  relation,  and  not  the 
name  by  which  it  is  called,  that  characterizes 
it.  Blackwell  v.  Mtge.  Co.,  65  S.  C.  1(^,  43 
S.  B.  395.  In  other  words,  a  person  is  pre- 
sumed to  Intend  the  natural  consequences 
that  may  reasonably  be  expected  to  result 
from  his  act.  State  v.  Chemical  Co.,  71  S. 
C.  544,  51  S.  B.  455.  Therefore,  if  the  plain- 
tiff was  prevented  from  getting  employment 
at  the  other  mills  as  the  direct  or  proximate 
result  of  being  blacklisted  by  the  defendant, 
then  it  could  reasonably  be  inferred  that  there 
was  such  an  understanding  or  agreement  be- 
tween the  mills  as  naturally  to  cause  such 
result,  and  such  understanding  or  agreement 
would  in  effect  constitute  a  conspiracy;  the 
name  by  which  it  was  called  being  immate- 
rial. 

In  considering  the  circumstantial  evidence, 
even  If  no  single  fact  is  suflacient  to  estab- 
lish prima  facie  a  conspiracy,  nevertheless, 
when  the  several  circumstances  are  consider- 
ed together,  they  may  have  such  effect  The 
rule  is  thus  stated  in  Dantzler  v.  Cox,  75  S. 
C.  334,  55  S.  B.  774:  "The  ninth  exception 
assigns  error  in  overruling  the  motion  for  a 
new  trial  on  the  ground  that  there  was  no 
testimony  to  support  the  verdict  While  there 
was  no  direct  and  positive  testimony  sustain- 
ing the  defenses  set  up  in  the  answer,  still 
there  were  facts  and  circumstances  from 
which  the  jury  might  properly  have  drawn 
the  inference  in  favor  of  said  allegations. 
The  rule  is  thus  stated  in  Railroad  v.  Part- 
low,  14  Rich.  Law,  237:    *It  may  be  that  do 
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one  of  the  facts  would  of  Itself  warrant  the 
Inference,  and  yet,  when  taken  together,  they 
may  produce  belief,  which  is  the  object  of 
all  evidence.'  In  1  Greenleaf,  Ev.  f  51a,  it  Is 
said:  *It  is  not  necessary  that  the  evidence 
shonld  bear  directly  upon  the  issue.  It  Is  ad- 
missible if  it  tends  to  prove  the  issue,  or  con- 
stitutes a  link  in  the  chain  of  proof,  although 
alone  it  might  not  justify  a  verdict  in  accord- 
ance with  it.  All  the  circumstances  mention- 
ed in  this  ground  may  be  regarded  as  links 
In  the  chain  of  proof,  from  which  the  jury 
might  deduce  the  inference  of  the  defendants* 
privity  and  direction  in  the  acts  of  trespass. 
This  is  usually  the  case  where  an  issue  de- 
pends on  circumstantial  evidence."  This  prin- 
ciple is  affirmed  in  Wertz  v.  Railway,  76  S. 
C.  388,  57  S.  E.  IIM.  The  circumstances  tend- 
ing to  show  a  conspiracy  are  (1)  the  keeping 
of  a  blacklist  by  the  mill  discharging  the  em- 
ploy $,  not  only  as  a  matter  of  information 
for  itself,  but  also  for  the  benefit  of  those 
mills  with  which  it  sustained  a  certain  rela- 
tion denominated  a  courtesy  or  understand- 
ing; (2)  the  fact  that  as  a  result  of  such 
courtesy  or  understanding  a  discharged  em- 
ploy§  was  prevented  from  getting  employ- 
ment at  any  of  the  other  mills.  These  facts 
at  least  tended  to  establish  an  implied  agree- 
ment which  was  in  effect  a  conspiracy,  and 
the  exceptions  raising  this  question  are  over- 
ruled. As  the  appellant's  attorneys  concede 
that  the  charge  of  the  presiding  judge  upon 
the  question  of  conspiracy  was  free  from  er- 
ror, it  is  unnecessary  to  discuss  the  law  upon 
that  phase  of  the  case. 

Having  reached  the  conclusion  that  there 
was  testimony  tending  to  show  a  conspiracy, 
we  proceed,  lastly,  to  consider  the  twenty- 
first  and  twenty-fifth  exceptions,  which  as- 
sign error  on  the  part  of  the  presiding  judge 
In  refusing  to  charge  when  requested  by  the 
defendant's  attorneys  that  the  plaintiff  was 
not  entitled  to  punitive  damages.  There  are 
two  reasons  why  the  request  to  so  charge 
was  not  erroneous:  (1)  The  conspiracy  al- 
leged in  the  complaint  imports  an  intentional 
wrong,  and  for  such  wrong  punitive  damages 
are  recoverable.  Pickens  v.  Railway,  54  S. 
O.  498,  32  S.  B.  567.  (2)  The  refusal  of  the 
defendant  to  withdraw  the  name  of  the  plain- 
tiff from  the  blacklist  after  becoming  aware 
of  the  fact  that  he  was  not  a  striker,  and 
that  he  could  not  get  employment  at  the  oth- 
er mills  while  his  tfame  remarined  upon  the 
blacklist,  tended  to  prove  malice. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  I  concur  in  the  result  It 
was  not  necessary  that  the  evidence  should 
show  that  the  defendant  had  formed  with 
other  mills  a  conspiracy — a  combination  to 
do  an  unlawful  thing  or  a  lawful  thing  in 
an  unlawful  manner — ^and  had  injured  plain- 
tiff by  acts  done  in  furtherance  of  such  con- 
spiracy. Had  the  court  instructed  the  jury 
to  that  effect,  the  defendant  would  be  enti- 
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tied  to  a  new  trial,  for  there  was  no  evidence 
of  conspiracy  between  the  defendant  and 
other  mills.  There  was  evidence  of  an  agree- 
ment or  combination  among  the  mills  to  fur* 
nish  to  each  other  the  names  of  strikers  and 
other  persons  whose  presence  at  the  mills 
would  for  any  cause  be  undesirable.  But 
such  a  combination  of  employers  is  no  more 
unlawful  than  similar  combinations  of  labor- 
ing men  not  to  work  for  certain  persons  re- 
garded as  unfair  In  their  dealings  with  their 
employes.  As  long  as  such  combinations  are 
entered  into  and  used  for  promoting  the  legit- 
imate business  purposes  of  those  concerned, 
others  have  no  cause  of  action  on  account 
of  the  combination,  although  the  effect  of 
it  may  be  to  injure  them;  but,  when  the 
combination  is  made  an  instrumentality  of 
injuring  others  through  malice  or  threats  of 
intimidation,  a  right  of  action  arises  for  the 
resulting  injury.  When  more,  than  one  of 
the  parties  to  the  combination  agree  to  using 
the  combination  for  such  illegitimate  pur- 
poses, a  conspiracy  arises;  and,  when  one 
against  whom  such  conspiracy  is  directed 
suffers  injury  in  consequence  of  it,  he  has  a 
right  to  action  against  one  or  all  the  parties 
to  the  unlawful  agreement  charging  them 
as  conspirators.  The  plaintiff's  action  does 
not  fail  because  there  was  no  evidence  of 
such  a  conspiracy  between  two  or  more  of 
the  mills,  for  one  of  the  parties  to  a  legiti- 
mate combination  or  agreement  gives  a  caulse 
of  action  by  using  maliciously  such  a  com- 
bination as  a  means  of  injuring  another  per- 
son. These  principles  are  now  generally  rec- 
ognized by  the  courts  of  this  country.  Wa- 
bash Ry.  Co.  V.  Young,  4  L.  R.  A.  (N.  S.) 
1091,  note;  Gray  v.  Building  Trades  Council, 
i08  Am.  St  Rep.  477,  note;  1  Am.  &  Eng. 
Ann.  Cas.  172,  note. 

The  main  question  involved  in  the  trial  of 
this  case  was  whether  defendant's  officers 
had  willfully  perverted  a  lawful  combination 
between  itself  and  other  mills  so  as  to  in- 
flict injury  on  the  plaintiff.  Stated  more 
specifically,  Did  the  defendant,  with  knowl- 
edge that  the  plaintiff  was  not  a  striker,  put 
his  name  on  a  list  of  strikers  sent  to  other 
mills,  or  with  such  knowledge  refuse  to  take 
plaintiff's  name  off  the  list,  and  thus  will- 
fully prevent  his  employment  by  other  mills? 
The  court  did  not  charge  that  proof  of  a  con- 
spiracy was  necessary  to  a  recovery,  but  that 
the  case  was  staked  on  an  alleged  combina- 
tion or  conspiracy  between  the  defendant 
and  other  cotton  mills.  The  jury  might  well 
have  found  a  verdict  for  the  plaintiff  upon 
reaching  the  conclusion  that  there  was  no 
conspiracy  with  other  mills,  but  a  lawful 
combination  with  them  perverted  by  the  de- 
fendant in  the  way  above  Indicated,  to  the 
injury  of  the  plaintiff.  The  court  charged,  in 
effect,  that  it  was  not  sufQcient  for  the  plain- 
tiff to  prove  that  he  was  injured  by  a  combi- 
nation liot  to  employ  strikers,  because  such 
a  combination  was  lawful,  but  that  the  plain- 
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tiff  miut  go  further,  and  show  that  the  de- 
fendant maliciously  perverted  such  combina- 
tion to  the  injury  of  the  plaintiff.  The  lan- 
guage of  the  charge  in  this  connection  was: 
"As  a  matter  of  law  the  right  of  employers 
to  combine  for  blacklisting  purposes  or  of 
an  employer  to  circulate  a  blacklist  among 
its  various  employing  agents  seems  to  be  in 
the  absence  of  malice  undoubted.  But  the 
presence  of  that  element,  according  to  the 
trend  of  the  decisions,  gives  the  injured  em- 
ploy6  a  right  of  action."  The  testimony  quot- 
ed in  the  opinion  of  Mr.  Justice  GARY,  while 
not  tending,  as  it  seems  to  me,  to  show  a 
conspiracy,  was  evidence  from  which  the 
Jury  could  infer  that  there  was  a  lawful 
combination  not  to  employ  strikers,  and  that 
defendant,  after  knowledge  that  plaintiff 
was  not  a  striker,  willfully  persisted  in  rep- 
resenting him  to  be  one  with  the  resulting 
injury  that  he  was  unable  to  obtain  employ- 
ment 

It  follows  that  the  plaintiff^s  contention 
that  the  verdict  of  the  Jury  was  contrary  to 
the  charge  of  the  court  cannot  be  sustained. 

JONES.  C.  J.,  and  HYDRICK,  J.,  concur  In 
opinion  of  WOODS,  J. 

(110  Va.  905) 

HARRIS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of.  Virginia.     Nov. 

30,  1009.) 

Criminal  Law  (§  1186*)— Review— Reversal 

ON  Confession  or  Error. 

A  judg:ment  of  conviction  will  be  reversed 
on  the  commonwealth's  confession  of  the  trial 
court's  error  in  refusing  to  allow  the  foreman 
of  the  grand  jury  to  testify  to  statements  made 
by  a  witness  before  the  grand  jury  at  variance 
with  the  same  witness'  testimony  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  118a*] 

Error  to  Circuit  Court,  Fauquier  County. 
One  Harris  was  convicted  of  an  offense, 
and  he  brings  error.    Reversed. 

Richard  E.  Byrd  and  Marshall  McCormick, 
for  plaintiff  in  error.  Wm.  A.  Anderson, 
Atty.  Gen.,  for  the  Commonwealth. 

No  opinion  was  delivered,  but  the  follow- 
ing order  was  entered : 

PER  CURIAM.  This  day  came  as  well  the 
plaintiff  in  error,  by  counsel,  as  the  Attorney 
General  on  behalf  of  the  commonwealth. 
Whereupon  the  said  Attorney  General,  being 
of  opinion  that  this  court  would  be  comi)el]- 
ed  to  reverse  the  judgment  of  the  circuit 
court  of  Fauquier  county,  rendered  on  the  2d 
day  of  October,  1909,  upon  the  ground  that 
the  said  circuit  court  erred  in  reftising  to 
allow  W.  B.  G.  Shumate,  foreman  of  the 
grand  jury  which  found  the  Indictment  upon 
which  the  accused  was  tried,  to  be  called  as 
a  witness  on  behalf  of  the  accused  to  testify 
to  statements  made  by  Irvln  Mazhelmer 
when  called  as  a  witness  before  the  grand 
jury,  which  were  in  direct  conflict  upon  a 


material  point  with  the  testimony  of  said 
Maxheimer  when  he  was  «ralled  and  examin- 
ed as  a  witness  for  the  commonwealth  on 
the  trial  of  the  case,  on  the  ground  that  the 
proceedings  of  the  grand  jury  were  privi- 
leged, and  that  a  member  of  the  grand  jury 
should  not  be  allowed  to  testify  as  to  any 
statements  made  before  the  grand  Jury  by 
any  witness  called  to  testify  before  it,  and 
the  Attorney  General  and  his  assistant  also 
being  of  the  opinion  that  the  rule  indicated 
by  Judge  Moncure  in  Little's  Case,  25  Grat 
921,  and  approved  in  Massachusetts  and  oth- 
er states,  is  the  correct  rule,  deemed  it  their 
duty  to  confess  error  in  this  case  upon  that 
ground  alone. 

Therefore  it  is  considered  by  the  court 
that  the  said  judgment  be  reversed  and  an- 
nulled, the  verdict  of  the  jury  set  aside,  and 
a  new  trial  awarded  the  plaintiff  in  error, 
which,  is  ordered  to  be  forthwith  certified  to 
the  said  circuit  court  of  Fauquier  county. 

Reversed. 


(1S6  Oa.  60) 
GRESS  et  al.  v.  KNIGHT  et  al.  (six  cases). 

(Supreme  Court  of  Georgia.    Aug.  13,  1910.) 

(Syllabus  by  the  Court) 

1.  cobpobations  (§'  80*)  —  subscription  to 
Stock— Rescission  for  Fraud. 

As  between  a  stockholder  and  the  corpora- 
tion, unless  special  circumstances  alter  the  case, 
the  general  rnle  that  contracts  obtained  by  fraud 
may  be  avoided  by  the  party  defrauded  api:>lie8 
to  a  stock  subscription  induced  by  the  fraud 
of  the  company  through  its  authorized  agents, 
and  80  likewise  where  only  the  rights  of  other 
shareholders  are  affected,  the  company  being  sol- 
vent and  *'a  going  concern." 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  244r-265 ;    Dec.  Dig.  |  So.* J 

2.  Corporations  (8  80*)  —  Subscbiption  to 
Stock— Rescission  fob  Fbaud. 

If  a  person  subscribes  for  stock  in  a  cor- 
poration, and  thereupon  the  company  proceeds 
to  do  business  upon  the  basis  of  the  sto^  sub- 
scribed, and  incurs  indebtedness,  the  subscriber 
cannot,  after  insolvency  of  the  company  and  the 
appointment  of  a  receiver,  obtain  relief  on  the 
ground  of  fraudulent  representations,  as  against 
creditors  thus  obtaining  rights,  or  a  receiver  rep- 
resenting them. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  $  264;    Dec.  Dig.  §  80.*] 

3.  Cobpobations  (5  80*)  —  Subscbiption  to 
Stock— Rescission  fob  Fraud. 

\V!here  a  subscriber  for  stock  in  a  corpora- 
tion seeks  to  6et  aside  the  subscription  on  the 
ground  of  fraud  in  its  procurement,  after  a  re- 
ceiver has  been  appointed  for  the  company,  in 
determining  whether  he  can  do  so,  it  is  to  be 
considered  what  length  of  time  has  elapsed  since 
the  subscription  was  made;  whether  the  sub- 
scriber has  actively  participated  in  the  manage- 
ment of  the  affairs  of  the  corporation ;  whether 
there  has  been  any  lack  of  diligence  on  his  part, 
either  in  discovering  the  fraud,  or  in  taking 
steps  to  rescind  after  its  discovery;  and  whether 
any  considerable  amount  of  corporate  indebted- 
ness has  been  created  since  the  subscription  was 
made  which  remains  outstanding  and  unpaid. 

[Ed.  Note.— For  other  cases,  see  Corporatiotti^ 
Cent.  Dig.  ftl  202.  2M :    Dec.  Dig.  S  SO.*] 


'or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  lcd«xes 


Oa.) 


GRESS  ▼.  KNIGHT. 


8S5 


4.  CospOBATiONs  (§  80*)  —  BmraoBiFnoN  to  ( 
Stock— Rescission  fob  FBAUD--SuF]nciEN^ 

CY  OP  INTEBVENTIONS. 

The  interventions  did  not  show  on  their 
face  snch  facts  of  the  character  indicated  in 
the  preceding  headnote  as  to  render  them  subject 
to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  262.  264;   Dec.  Dig.  §  80.*] 

5.  Corporations  (§  80*)  —  Subscription  to 
Stock— Proceedings  to  Rescind  fob  Fraud 

— SUFFiaiENCT  OF  INTBBVENTIONS. 

None  of  the  grounds  of  the  special  demurrer 
were  properly  sustained,  except  those  which  ob- 
jected to  the  allegation  that  the  bank  owed  *'an 
Item  of  about  twenty  thousand  dollars  of  ac- 
crued interest,"  without  stating  to  whom  it  was 
due  or. lowing  any  sufficient  reason  for  the 
failure  to  do  so,  and  the  allegation  that  at  least 
$75,000  of  the  loans  and  discounts  set  out  in 
its  statement  were  worthless,  without  any  fur- 
ther specification. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  264;    Dec.  Pig.  |  80.*] 

Error  from  Superior  Court,  Ware  County ; 
Paul  E.  Seabrook,  Judge.  > 

Proceedings  for  the  appointment  of  receiy* 
ers  for  the  Bank  of  Waycross.  A.  M.  Knight 
and  others  were  appointed  receivers,  and  M. 
C.  Gress  and  others  Intervene,  praying  for  a 
rescission  of  their  subscription  to  the  stock 
of  the  bank.  Demurrers  to  the  Interventions 
were  sustained,  and  Interveners  bring  error. 
Reversed,  with  directions. 

On  November  23,  1907,  the  Bank  of  Way- 
cross  made  an  assignment  for  the  benefit  of 
its  creditors.  Later  receivers  were  appoint- 
ed. Certain  persons  intervened,  alleging  in 
brief  as  follows:  The  bank  had  long  had  an 
authorized  capital  stock  of  $50,000,  of  which 
$25,000  had  been  issued  and  fully  paid  up. 
On  July  11,  1907,  the  capital  stock  was  in- 
creased from  $50,000  to  $150,000.  All  of  this 
was  sold  to  or  divided  among  the  original 
stockholders,  except  about  250  shares  of  the 
par  valne  of  $100  per  share.  These  shares 
were  sold  to  new  subscribers,  including  the 
interveners.  False  and  fraudulent  represen- 
tations were  made  by  the  bank  and  its  agents 
to  induce  the  taking  of  these  shares,  some 
being  printed,  some  written,  and  some  oral, 
each  intervention  stating  those  on  which  the 
intervener  relied.  The  dates  of  these  pur- 
chases of  stock  ranged  from  August  1st  to 
September  4th.  Bach  of  the  interveners  al- 
leged reliance  on  the  representations  in  tak- 
ing the  stock,  and  each  intervention  contain- 
ed an  allegation  of  this  character:  "Petition- 
er has  never  participated  in  any  meeting  of 
stockholders  of  said  bank,  that  he  has  neyer 
been  an  officer  thereof,  and  has  never  receiv- 
ed or  accepted  any  benefit  of  any  character 
whatsoever  from  said  bank  or  by  reason  of 
his  ownership  or  possession  of  the  said  stock 
thereof."  Some  of  them  also  alleged  that 
they  proceeded  immediately  upon  the  discov- 
ery of  the  fraud,  and  one  set  out  specifically 
certain  reasons  why  he  could  not  have  known 
of  the  fraud  before  the  assignment  Some 
liad  paid  for  the  stock,  some  had  given  notes 


fherefor.  The  prayers  were  for  a  rescission 
and  other  equitable  relief.  General  and  spe- 
cial demurrers  were  filed.  They  were  sus- 
tained and  the  Interventions  dismissed;  and 
the  interveners  each  excepted. 

Shelby  Myrick  and  Toomer  &  Reynolds, 
for  plaintiffs  in  error.-  Beniiet  &  Conyers. 
Myers  &  Parks,  S.  W.  Hitch,  Wilson,  Bennett 
&  Lambdin.  Lankford  &  Dickerson,  Adams  & 
Adams,  and  J.  L.  Sweat,  for  defendants  in 
error. 

LUMPKIN,  J.  1.  In  England  it  is  settled 
that  after  the  commencement  of  winding  up 
proceedings  against  a  corporation  an  applica- 
tion to  be  relieved  from  liability  as  a  share- 
holder on  the  ground  of  fraud  practiced  up- 
on him  by  agents  of  the  company  in  pro- 
curing the  subscription  comes  too  late.  Cakes 
V.  Turquand,  L.  R.  2  H.  L.  325;  Stone  ▼.  City 
&  County  Bank,  S  C.  P.  DIt.  282.  By  the 
companies  act  of  1862  (Statutes  at  Large;  26 
&  26  Vict.  434,  H  23,  26,  37,  38)  every  com- 
pany was  required  to  keep  a  register  of  mem- 
bers or  shareholders,  showing  the  name  and 
address  of  each,  and  the  date  of  becoming 
a  member  and  of  ceasing  to  be  a  member, 
and  a  penalty  was  provided  for  a  failure  so 
to  do.  Once  a  year  «  list  was  required  to  be 
made  up  and  forwarded  to  the  public  regis- 
trar. The  register  of  members  was  made 
prima  fade  evidence  of  what  It  was  requir- 
ed to  contain.  On  winding  up  every  present 
and  past  member  who  had  not  ceased  to  be 
a  member  for  a  year  was  liable  to  contribute 
to  the  payment  of  debts.  How  far  the  Eng- 
lish decisions  may  have  been  affected  by  the 
requirements  of  that  act  need  not  be  consid- 
ered. In  this  state  there  is  no  similar  law. 
The  courts  must  determine  the  question  by 
applying  general  principles  of  equity.  A 
stockholder  occupies  a  threefold  relation: 
First,  to  the  corporation  itself;  second,  to 
other  stockholders;  and,  third,  to  creditors 
of  the  corporation.  Fraud  does  not  render 
a  contract  absolutely  void,  but  voidable.  It 
remains  Talld  until  repudiated  or  avoided. 
As  between  a  stockholder  and  the  corpora- 
tlon«  unless  special  circumstances  alter  the 
case,  the  general  rule  that  contracts  obtained 
by  fraud  may  be  avoided  by  the  party  de- 
frauded applies  to  a  stock  subscription  induc- 
ed by  the  fraud  of  the  company  through  its 
authorized  agents.  So  also  where  only  the 
rights  of  other  shareholders  are  affected; 
the  company  being  solvent  and  "a  going  con- 
cern." These  mattenft  are  of  comparatively 
easy  solution.  But,  where  the  rights  of  cred- 
itors are  involved,  the  question  Is  one  of 
greater  difficulty.  Some  American  decisions 
have  announced  in  general  terms  the  rule 
laid  down  by  the  English  courts;  but  In 
most  of  them  additional  circumstances  exist- 
ed, su<!h  as  receiving  benefits  after  knowl- 
edge or  notice  of  the  fraud,  acts  done,  after 
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notice  or  knowledge,  Incoiuiistent  with  a  dis- 
affirmance, laches,  estoppel,  the  intervening 
of  rights  of  innocent  third  parties,  or  the 
lika  Thus  in  Chubb  ▼.  Upton,  95  U.  S.  665, 
667  (24  L.  Ed.  623),  Mr.  Justice  Hunt  said: 
"It  has  been  several  times  adjudged  in  this 
court  that  in  an  action  by  such  assignee  to 
recover  unpaid  subscriptions  upon  stock  in 
such  an  organization  the  defense  of  false  and 
fraudulent  representations  inducing  such  sub- 
scription cannot  be  set  up,  especially  when 
the  subscriber  has  not  been  vigilant  in  dis- 
covering such  fraud,  and  in  repudiating  his 
contract"  It  cannot  be  easily  determined 
Just  how  far  a  rule  laid  down  in  general 
terms  would  be  applied  in  the  absence  of  the 
facts  added  to  it  under  an  "especially."  In 
the  case  Just  cited  Chubb  was  sued  by  an  as- 
signee in  bankruptcy  of  the  company.  He 
sought  to  set  up  irr^ularities  and  informal- 
ities in  the  increase  of  capital  stock  to  which 
he  became  a  subscriber,  and  also  fraud  in 
the  procurement  of  his  subscription.  It  ap- 
peared that  he  was  president  of  a  branch  of 
the  company,  took  part  in  its  meetings,  paid 
money  on  his  stock,  and  at  one  time  gave  a 
proxy  to  another  i>erson  to  attend  and  vote 
at  a  stockholders'  meeting  at  the  main  office. 
He  made  do  effort  to  cancel  his  subscription. 
The  company  incurred  liabilities,  and  was 
adjudicated  a  bankrupt  about  15  months  aft- 
er his  subscription.  Clearly  he  should  not 
have  been  relieved.  In  Upton  v.  Tribilcock, 
91  U.  S.  45,  23  L.  Ed.  203,  the  shareholder 
had  delayed  repudiating  his  subscription  for 
three  years  and  until  an  assignee  in  bank- 
ruptcy had  been  appointed,  and  there  were 
other  circumstances  showing  laches.  Discus- 
sions of  the  subject  will  be  found  in  2  Thomp- 
son on  Corporations,  SI  1440,  1449;  Upton  v. 
Englehart,  8  Dill.  496,  Fed.  Cas.  No.  16,800; 
Farrar  v.  Walker,  3  Dill.  506,  Fed.  Cas.  No. 
4,679  (reported  unofficially) ;  Newton  Nation- 
al Bank  v.  Newbegin,  74  Fed.  135,  20  C.  C 
A.  339,  33  li.  R.  A.  727,  and  note;  Parker 
V.  Thomas  (Ind.)  81  Am.  Dec.  385,  401, 
note.  A  number  of  American  decisions  are 
to  the  effect  that  where  one  subscribes  to 
stock  and  the  company  proceeds  to  do  busi- 
ness, incurs  liabilities  and  later  falls  and  is 
adjudged  a  bankrupt,  or  its  assets  are  placed 
in  the  hands  of  a  receiver  for  the  purpose  of 
winding  it  up,  no  rescission  will  be  allow- 
ed, unless  -under  exceptional  circumstances. 
Thompson,  Corporations,  §  1450. 

Turning  now  to  the  decisions  in  this  state, 
in  Grangers'  Insurance  Co.  v.  Turner,  61  Ga. 
561,  a  subscriber  proceeded  by  attachment 
to  recover  of  the  company  the  amount  paid 
by  him  on  his  subscription  before  discov- 
ering the  fraud.  It  was  alleged  that  the 
stock  was  worthless.  The  defendant  de- 
n^urred  to  the  declaration  in  attachment 
The  demurrer  was  overruled,  and  de- 
f^idant  excepted.  It  was  held  that  the  ac- 
tion would  lie;  that  if  the  fraud  had  been 
condoned  by  acquiescence  or  otherwise,  or 
If  such  legal  or  equitable  rights  had  attach- 


ed in  favor  of  creditors  of  the  corporation  as 
that  the  plaintiff  could  not,  on  that  account, 
recede  from  his  subscription,  these  matters 
could  be  shown,  but  that,  as  they  did  not 
appear  on  the  face  of  the  declaration,  it 
was  not  demurrable.  In  Turner  v.  Grangers', 
etc.,  Ins.  Co.,  65  Ga.  649,  38  Am.  Rep.  801. 
It  was  held  that,  though  a  subscription  to 
stock  may  have  been  induced  by  fraud,  the 
subscriber  could  not  recover  the  amount 
paid  by  him,  if  there  were  creditors  to  an 
equal  or  larger  amount  on  debts  contracted 
after  his  subscription.  In  that  case  it  was 
alleged  that  the  stock  was  worthless,  and 
that  the  defendant,  a  foreign  corporation, 
had  made  an  assignment  In  Hamilton  ▼. 
Grangers',  etc,  Ins.  Co.,  67  Ga.  145,  the  rul- 
ing was  approved.  In  Stewart  v.  Ruther- 
ford, 74  Ga.  435,  the  plaintiff  had  been  in- 
duced by  fraudulent  means  to  Join  in  ob- 
taining a  charter,  entering  into  a  venture 
and  putting  in  money.  He  filed  an  equita- 
ble petition  against  the  other  members  (who 
were  alleged  to  be  conspirators)  and  the 
company.  It  was  held  that  equity  would 
grant  him  relief,  whether  the  company  was 
Insolvent  or  not  It  was  said:  "Of  course, 
If  innocent  parties  have  been  affected  by  the 
corporation  during  its  operation,  the  court 
will  protect  them."  In  Bedc  v.  Henderson, 
76  Ga.  360,  it  was  held  that  where  a  cor- 
poration had  held  itself  out  to  the  world 
and  contracted  debts  on  the  faith  of  its 
organization,  and  a  stockholder  had  stood  by 
and  interposed  no  objection  he  was  bound, 
and  in  a  suit  by  the  receiver,  on  a  promis- 
sory note  given  for  the  amount  of  his  sub- 
scription to  the  capital  stock,  he  could  not 
successfully  defend  by  showing  fraud  in 
procuring  his  subscription.  In  Howard  v. 
Glenn,  85  Ga.  238,  11  S.  Bl  610,  21  Am.  St 
R^.  156,  it  was  held  that  if  one  became  a 
stockholder  in  a  corporation,  though  his  sub- 
scription was  obtained  by  fraud,  he  would 
be  liable  to  its  creditors  for  so  much  of  his 
unpaid  subscription  as  in  connection  with 
the  amounts  due  by  other  corporators  might 
be  necessary  to  pay  its  debts.  The  de- 
fendant, however,  was  an  original  corpo- 
rator and  subscriber,  and  whatever  debts 
were  incurred  were  made  after  his  subscrip- 
tion. 

When  a  person  becomes  a  stockholder  of  a 
corporation,  he  becomes  a  part  of  it  Its 
agents  are  in  a  sense  his  agents.  They  go 
out  and  deal  with  the  public.  If  through 
their  dealings  debts  are  Incurred,  assum- 
ing both  the  stockholder  and  the  creditor  to 
be  innocent  and  that  one  must  suffer,  the 
former,  who  put  it  in  the  power  of  the 
agents  to  do  the  wrong,  should  suffer  rather 
than  third  parties  who  dealt  with  such 
agents.  Civ.  Code  1895,  |  3940.  As  to  cred- 
itors whose  claims  arose  after  the  stock- 
holders became  su(^  their  rights  are  su- 
perior to  any  right  of  rescission.  The  status 
of  a  stockholder  relative  to  creditors  who 
became  such  after  he  took  the  stock  is  not 
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In  all  respects  Identical  with  that  relative  to 
antecedent  creditors.  As  to  creditors  whose 
debts  were  created  before  he  took  the  stock, 
questions  of  laches,  acts  inconsistent  with 
rescission,  estop];)el,  etc.,  might  arise.  The 
new  stockholder  may  liaye  permitted  the  in- 
crease of  Indebtedness  and  the  lessening  of 
the  assets  with  which  to  pay.  It  does  not 
affirmatively  appear  in  this  case  whether 
debts  were  created  after  the  Interveners  be- 
came stockholders,  or  their  amount.  There 
was  originally  an  allegation  in  each  inter- 
vention on  information  and  belief  that  all 
the  creditors  were  the  same  as  those  exist- 
ing before  the  new  stock  was  issued;  but 
this  was  stricken  by  amendment  We  do 
not  think  that  it  can  be  said  as  matter  of 
law  that  such  laches  or  conduct  on  the  part 
of  the  interveners  affirmatively  appears  on 
the  face  of  the  respective  interventions  as 
to  authorize  us  to  declare  that  no  rescission 
could  be  had,  whatever  may  be  developed  by 
the  evidence.  It  was  error  to  sustain  the 
general  demurrers.  If  the  interventions  were 
not  otherwise  demurrable,  they  did  not  be- 
come so  by  reason  of  falling  to  negative  the 
existence  of  any  debts  incurred  after  they 
took  their  stock.  That  was  matter  of  de- 
fense to  the  intervention  under  the  facts  al- 
leged. Most  of  the  special  demurrers  were 
not  meritorious.  These  were  not  original 
suits,  t>ut  interventions  in  the  main  suit, 
where  the  assets,  books,  and  memoranda 
were  In  the  hands  of  the  receivers.  The 
special  demurrers,  if  they  were  all  sustain- 
ed, would  have  required  the  attaching  to 
each  Intervention  of  a  large  part  of  the  items 
from  such  books,  in  order  to  show  insol- 
vency, or  that  the  representations  that  there 
were  no  overdrafts  and  that  there  was  n 
large  surplus;  etc.,  were  false.  We  do  not 
think  this  was  necessary.  When  the  facts 
are  shown,  it  can  be  made  to  appear  wheth- 
er a  fraud  was  really  perpetrated  on  each 
of  the  interveners,  whether  there  was  any 
lack  of  diligence  in  discovering  such  fraud 
or  unreasonable  delay  in  seeking  relief  aft- 
er its  discovery,  whether  there  'w:a8  any 
active  participation  by  the  Interveners  in 
the  management  of  the  corporation,  or  wheth- 
er debts  had  been  incurred  after  the  inter- 
vener became  a  stockholder,  which  either 
gave  corporate  creditors  superior  equitable 
rights  or  estopped  the  Intervener  from  deny- 
ing that  he  was  a  stockholder,  and  general- 
ly whether  his  conduct  was  such  as  to  pre- 
vent relief. 

In  three  of  the  interventions  (those  of 
Mrs.  Rigby,  Knox,  and  Hay)  It  was  not  al- 
leged in  terms  when  the  interveners  dis- 
covered the  fraud.  But  the  special  demur- 
rers, though  containing  13  grounds  each,  and 
making  a  variety  of  points,  do  not  distinct- 
ly raise  any  question  upon  that  ground.  Un- 
der the  allegations  in  the  interventions,  and 
In  view  of  the  short  time  from  the  taking  of 


the  stock  to  the  assignment,  less  than  four 
months  in  one  instance,  and  still  less  in  oth- 
ers, we  do  not  think  that  for  this  reason 
they  were  subject  to  general  demurrer. 
Some  of  the  grounds  rested  upon  the  idea 
that,  though  it  was  alleged  that  the  inter- 
veners were  induced  by  false  and  fraudulent 
published  statements  of  the  bank  and  oral 
statements  of  its  officers  (which  were  set 
out)  to  subscribe  for  the  stock,  and  also 
that  the  Interveners  had  no  other  means  of 
knowing  the  condition  of  the  bank,  the  in- 
terventions were  demurrable  for  not  alleging 
that  the  interveners  demanded  an  inspec- 
tion of  the  books  and  papers  of  the  bank 
before  taking  the  stock,  or  fmmedlately  aft- 
erward. Such  allegations  were  not  neces- 
sary. 

Two  grounds  of  the  special  demurrers  only 
do  we  think  should  have  been  sustained. 
It  was  alleged  that  the  bank  owed  "one  item 
of  about  $20,000  of  accrued  Interest."  A 
ground  of  the  demurrer  made  the  point  that 
it  was  not  stated  to  whom  this  •*ltem"  was 
due.  The  point  was  well  taken.  It  appeared 
to  be  a  single  item,  and  no  reason  is  appar- 
ent why  it  should  not  have  been  described 
more  definitely.  But  this  should  not  have 
caused  the  sustaining  of  all  the  other  grounds 
of  demurrer,  general  and  special,  and  the 
dismissal  of  the  Interventions.  Another 
ground  of  special  demurrer  attacked  the 
general  allegation  that  at  least  $75,000  of  the 
loans  and  discounts  were  worthless,  with 
no  specification  as  to  them.  This  was  well 
taken.  Opportunity  should  be  glvien  to 
amend  as  to  these  points  before  dlsmlssihg 
any  portion  of  the  interventions  for  that 
reason. 

Judgment  In  each  case  reversed,  with  di- 
rection. All  the  Justices  concur,  except 
BECK,  J.,  absent 


(i8|  Oa.  71) 
BROWDER,    MANGET   &  CO.   et  al.  v. 

BLAKE  &  MADDEN   et  al. 
(Supreme  Court  of  Georgia.    Aug.  18.  1910.) 

(SylUthuH  by  the  Court. j 
1.  Execution  (S  o-v^'j— JL/isiKiiiuxioi*  of  Fbo- 

CEBDS. 

A  firm  bought  certain  mules,  and  gave  to 
the  vendors  a  purcihase-money  note  in  which  it 
was  provided  that  the  title  should  remain  in 
the  latter  until  payment.  This  was  duly  attest- 
ed and  recorded.  Later  common-law  judgments 
were  obtained  aeainst  the  purchasers,  and  the 
executions  issued  on  them  were  levied  on  the 
mules.  None  of  the  purchase  money  had  been 
paid.  The  vendors  attempted  to  foreclose  their 
note  by  affidavit,  as  in  case  of  a  chattel  mort- 
gage or  bill  of  sale  given  as  a  security  for  a 
debt  not  exceeding  $100  (Civ.  Code  1895,  §  2753 ; 
Acts  1899,  p.  82),  and  placed  the  execution  is- 
sued ui}on  such  foreclosure  in  the  hands  of  the 
sheriff  in  order  that  they  might  claim  the  fund 
arising  from  the  sale.  The  mules  were  sold  ua- 
der  the  common-law  executions,  and  brought 
their  full  value.  The  debtors  were  insolvent 
One  of  the  holders  of  the  note  containing  the 
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provision  for  the  retention  of  title  was  present 
at  the  sale  and  bid  thereat,  and  bought  one  or 
more  of  the  mules.  A  mone^  rule  was  brought 
to  distribute  the  fund  arising  from  the  sale. 
Held  that,  although  the  note  could  not  be  fore- 
closed by  affidavit,  like  a  chattel  mortgage 
(Berry  v.  Robinson  &  Overton,  V22  Ga.  576.  50 
8.  liX  378),  yet  on  a  rule  to  distribute  money 
equitable  principles  are  applied  (Civ.  Code,  § 
4776) ;  and,  under  the  facts  above  cited,  there 
was  no  error  in  ordering  the  proceeds  of  the 
sale  to  be  paid  to  such  vendors  (Winter  y. 
Garrard,  7  (5a.  183 ;  Green  &  Colwell  v.  Hill, 
101  Ga.  258,  28  S.  E.  602 ;   Civ.  Code,  §  3974). 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  S  326.*] 

2.  Cass  Distinguished. 

The  ruling  here  made  does  not  conflict 
with  the  decision  in  Rich  v.  Colquitt,  65  Ga. 
113.  That  case  Involved  only  the  foredosurt 
of  a  chattel  mortgage  (which  in  this  state  con- 
veys no  title,  but  only  creates  a  lien),  and  an 
effort  to  claim  funds  under  an  execution  issued 
upon  a  void  foreclosure.  Likewise  the  facts  do 
not  mnlce  a  case  falling  within  C^v.  Code  1895, 
S  2750 

Error  from  Superior  Court,  Meriwether 
County;  R.  W.  BYeeman,  Judge. 

Action  between  Browdcr,  Manget  &  Oo. 
and  others  and  Blake  &  Madden  and  others. 
Prom  the  Judgment  Browder,  Manget  &  CJo. 
and  others  bring  error.    Affirmed. 

Robt  T.  Daniel  and  Hill  &  Calpepper,  for 
plaintiffs  in  error.  McLaughlin  &  Jones,  for 
defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  The 
other  Justices  concur. 

B£)CK,  J.,  absent 


(135  Ga.  29) 

SHACKELFORD  et  al.  t.  ORRIS. 
(Supreme  Court  of  Georgia.     Aug.  11,  1910.) 

(Syllabus  hy  the  Court,) 

1.   BTIDENCE  (§  419*)  —  OONSIDEBATIOW— SUB- 

JBOT  OP  Inquiry. 

Certain  heirs  at  law  .of  an  intestate  brought 
a  statutory  complaint  to  recover  an  undivided 
interest  in  a  described  tract  of  land  against  the 
grantee  of  the  husband  of  the  intestate.  The 
mtestate  bad  made  a  deed  to  the  land  to  her 
husband,  reciting  as  a  consideration  the  love 
she  bore  him  and  SIO,  and  containing  words  of 
conveyance  applicable  to  both  a  gift  and  a  sale. 
Upon  the  trial  of  the  case,  the  plaintiffs  con- 
tended that  the  deed  was  one  of  bargain  and 
sale  from  the  wife  to  the  husband,  not  au- 
thorized by  an  order  of  court,  and  therefore 
void ;  and  further  contended  that  if  the  deed 
was  one  of  gift,  it  was  void  because  a  wife  could 
not  make  to  her  husband  a  valid  gift  of  prop- 
erty belonging  to  her  separate  estate.     Held: 

The  consideration  of  a  deed  may  always  be 
inquired  into  when  the  principles  of  justice  re- 
quire it. 

[Ed.  Note. — ^For  other  cases,  see  E}vidence, 
Ont.  Dig.  SS  191^-1917:   Dec  Dig.  $  419.*] 

2.  Deeds  (|  210*)— Nattjbe  of  (3onvetance— 
Intent  of  Parties. 

Whether  a  deed  which  expresses  as  a  con- 
sideration love  for  the  grantee  and  a  small  sum 
of  money  is  a  voluntary  conveyance  depends 
upon  the  intention  of  the  parties ;    and  this  in- 


tention is  to  be  ascertained  by  an  inquiry  into 
all  the  facts  and  circumstances  at  the  time  of 
its  execution  which  will  throw  light  upon  the 
question  as  to  whether  the  deed  was  executed 
as  the  consummation  of  a  sale  or  as  the  evidence 
of  a  gift.  Martin  v.  WTiite,  115  Ga.  SOG,  42 
S.  E.  279. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  ii  635,  txitt;   Dec  Dig.  i  210.*J 

3.  Husband  and  Wife  (8  49%*)  —  Convey- 
ance FROM  Wife— Gift. 

A  wife  may  give  property  to  her  husband, 
but  a  gift  will  not  be  presumed.  The  evidence 
to  support  it  must  be  clear  and  unequivocal, 
and  the  intention  of  the  parties  must  be  free 
from  doubt.  Civ.  Code  1895,  I  2491;  Brooks 
v.  Fowler,  82  Ga.  329,  9  S.  E.  1089. 

[£>1.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  260;   Dec  Dig.  %  49%.*] 

4.  Husband  and  Wife  (§  49%*)— Conveyance 
BY  Wife— Gift— Evidence. 

Evidence  having  been  submitted  tending  to 
show  the  deed  to  be  one  of  gift,  the  court  com- 
mitted no  error  in  admitting  it  in  evidence,  over 
objections  that  it  showed  on  its  face  that  it  was 
a  deed  of  bargain  and  sale  of  the  wife's  private 
property,  and  it  did  not  appear  that  it  had  been 
allowed  by  the  superior  court  of  her  domicile. 

[E)d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  260;   Dec  Dig.  f  49^.*] 

5.  Evidence  (S  278*)  —  Husband  and  Wife 
(I  49%*)— Conveyance  by  Wife— Declara- 
tions BY  Grantor. 

As  the  plaintiffs  claimed  to  own  the  prop- 
erty as  heirs  at  law  of  the  wife,  evidence  that 
the  latter  stated  subsequently  to  the  execution 
of  the  deed,  that  it  was  one  of  gift,  and  that  she 
had  given  the  property  to  her  husband,  was  ad- 
missible in  behalf  of  the  defendant,  who  pur- 
chased from  the  husband,  for  the  purpose  of 
showing  that  the  deed  was  one  of  gift,  and  not 
of  bargain  and  sale.  Civ.  Code  1895,  I  5181; 
2  Wigmore  on  Ev.  §S  1060-1082; .  1  Enc.  Ev. 
523. 

(a)  £>vidence  of  such  statements  made  at  tiie 
time  of  the  execution  of  the  deed  from  the  wife 
to  the  husband  were  likewise  admissible. 

(b)  Such  evidence  was  not  rendered  inadmis- 
sil)le  because  it  was  not  shown  that  the  state- 
ments were  ever  communicated  to  the  defendant, 
the  purchaser  of  the  land  from  the  husband. 

(c)  E?vidence  of  such  statements  was  admis- 
sible whether  they  were  made  in  the  presence 
of  the  husband  or  when  be  was  not  present 

(d)  Testimony  of  one  who  witnessed  the  deed 
from  the  wife  to  the  husband  that  **!  did  not 
see  any  money  pass  in  my  presence  and  it  was 
right  before  me"  was  admissible  aa  a  circum- 
stance to  show  that  the  deed  was  one  of  gift. 

[£3d.  Note^— For  other  cases,  see  Evidence, 
Cent.  Dig.  §;  1137,  1138;  Dec  Dig.  f  278;* 
Husband  and  Wife,  Cent  Dig.  %  260;  Dec 
Dig.  S  49%.*] 

6.  Husband  and  Wife  (§  49%*)— Gifts  Be- 
tween—Action TO  Vacate— Pleading. 

One  plea  of  the  defendant  averred  that  she 
employed  an  attorney  to  examine  the  title,  and 
that  the  ^'ife  represented  to  him  that  the  deed 
made  by  her  to  her  husband  was  a  deed  of  gift, 
and  not  one  of  sale,  and  that  he  was  induced 
thereby  to  recommend  to  the  defendant  that 
the  husband  had  a  good  title  to  the  property, 
and  that  the  defendant  was  induced  by  such 
recommendation  to  make  the  purchase  from  the 
husband,  and  that  the  plaintifh,  who  claimed 
the  land  as  heirs  at  law  of  the  wife,  were  es> 
topped  from  setting  up  title  thereto  on  the 
ground  that  the  deed  to  the  husband  was  void 
because  it  was  one  of  bargain  and  sale,  and  had 
not  been  allowed  by  the  superior  court  of  the 
wife's  domicile.    Held,  that  the  court  committed 
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no  error  in  refuting  to  strike  this  plea  and  in 
admitting  testimony  in  support  thereof. 

WfliJd.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  §|  256~2tK);  Dec  Dig.  §  49%.*J 

7.  HUBBAND  AND  WlVK  (S  49%*>--GlFTS   BS- 

TWEEN— Action  to  Vacatb— Adkibbibilitt 

OF  Evidence. 

The  attorney  referred  to  in  t\^e  preceding 
headnote  testified  that  at  'the  time  the  defendant 
bought  tlie  land  from  the  husband  the  wife  stat- 
ed to  him  that  her  deed  to  the  husband  was  one 
of  gift,  and  tliat  he  relied  upon  such  statement 
in  recommending  to  the  defendant  that  the  title 
of  the  husband  was  TsJid,  and  would  have  rec- 
ommended the  title  without  the  paper  herein- 
after referred  to,  and  would  not  have  so  recom- 
mended if  the  wife  had  not  said  that  her  deed 
to  her  husband  was  one  of  gift.  He  testified, 
**I  wanted  to  make  doubly  sure  of  it,  and  I 
also  fixed  up  the  consent  deed,"  which  was  a 
paper  signed  by  the  wife  reciting  that  she  con- 
sented to  her  husband  deeding  the  property  to 
the  defendant,  and  relinquished  "any  and  all 
right,  title,  and  interest  that  I  may  have  to  the 
wfthin-described  property."  Held,  that  the  court 
committed  no  error  In  admitting  in  evidence 
such  paper  signed  by  the  wife,  over  objection 
that  it  evidenced  a  contract  of  sale  by  her  "as  to 
her  separate  estate  with  her  husband,  *  *  • 
and  it  not  appearing  that  said  sale  was  allowed 
by  the  superior  court  of  the  county  of  the  wife's 
domicile." 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  SS  256-260 ;  Dec  Dig.  i  49%.*] 

&  New  Trial  (i  104*)-^Nswlt  Dibcovebbd 

Evidence. 

Even  if  the  alleged  newly  discovered  evi- 
dence of  statements  made  by  the  wife  was  such 
as  to  be  admissible  upon  a  trial  of  the  case.  It 
was  cumulative  in  its  nature,  and  the  judge  did 
not  abuse  his  discretion  in  refusiug  a  new  trial 
because  of  such  newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i§  21^220 ;   Dec  Dig.  §  104.*] 

9.  Review  on  Appeal. 

The  charge  was  clear  and  full,  and  fairly 
presented  to  the  jury  every  material  issue  In 
the  case ;  no  error  of  law  requiring  a  new  trial 
was  committed,  and  the  evidence  supported,  if 
it  did  not  demand,  a  verdict  in  favor  of  the  de- 
fendant. 

E3rror  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond.  Judge. 

Action  by  H.  A.  Shackelford  and  others 
against  A.  A.  Orris.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    AfiSnned. 

Salem  Dutcher,  for  plaintiffs  In  error. 
Hamilton  Phlnlzy,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  affirmed.  The  oth- 
er Justices  concur. 

BECK,  J.»  absent 


a35  Ga.  78) 

BELCHER  V.  CRAlNB. 
(Supreme  Court  of  Georgia.     Aug.  18»  1910.) 

(8yUahu8  by  the  Court.) 
1.  Appeal  and  Esrob  ((  1064*)— Habmlebb 

EteBOa— INSTBX70TIONB. 

Where  on  the  trial  of  an  action  brought 
bv  a  married  woman  against  an  executor,  for 
the  recovei7  of  the  value  of  her  services  ren- 
dered to  his  testator,  the  judge  instructed  the 
jury  to  the  effect  that  a  husband  generally  is 


entitled  to  the  earnings  of  his  wife,  but  he  may 
b^  an  express  or  an  implied  agreement  waive  his 
nght  to  them,  and  consent  that  they  may  be 
paid  to  and  retained  by  her  as  her  separate  es- 
tate, and,  where  the  judge  subsequently  in  his 
charge  correctly  made  a  concrete  application  of 
the  law  as  above  stated  to  the  controlling  issue 
in  the  case,  it  was  not  cause  for  a  new  trial 
that,  prior  to  such  concrete  application  of  the 
rule,  he  used  language  from  which  it  might 
be  inferred  that  plaintiff  would  be  entitled  to 
recover  for  her  services  if  her  husband  merely 
consented  for  her  to  enter  into  a  contract  with 
such  .testator  to  perform  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4219,  4221;  Dec.  Dig.  S 
1064.*] 

Z  ExEcirroBB  and  AnifiNisTBATOBs  (S  206*) 

— CONTBAOT  of  EaICPLOTMBNT— ScOPE  OV  RB- 
OOVEBT. 

The  court  did  not  err  in  giving  to  the  jury 
the  following  instruction:  "If  you  believe  that 
the  contract  was  made  between  the  plaintiff  and 
[the  testator] ;  that  she  was  to  fo  to  his  home 
and  care  for  him  and  wait  on  him ;  and  if  you 
believe  that  the  cooking  of  his  meals  and  the 
serving  of  the  same  was  part  of  her  duty  under 
the  contract,  if  it  was  contemplated  by  both 
parties  that  [such]  was  to  be  a  part  of  the  tak- 
mg  care  of  him  and  waiting  on  him — ^then  she 
would  be  entitled  to  recover  for  that,  and  that 
would  be  taken  into  consideration  in  fixing  the 
worth  of  her  services,  if  you  find  she  is  entitled 
to  recover."  Under  the  li^othesis  stated  by  the 
judge,  the  cooking  and  serving  of  the  meals  by 
the  plaintiff  could  not  fairly  be  considered  as 
the  mere  boarding  of  the  testator  by  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  C^t  Dig.  f  733;  Dec  Dig. 
§  206.*] 

3.  EXECUTOBS  AND  ADiaNIBTBATOBS  (|  451*)— 

AcnoN  FOB  Compensation— iNSTBucnoNB. 
The  court  also  charged  that  the  defendant 
"pleads  that  he  does  not  owe  the  plaintiff  any- 
thing, for  the  reason  that  she  has  been  paid.  I 
charge  you,  •  ♦  •  if  you  believe  that  the 
contract  was  made  and  services  rendered,  then 
the  burden  would  be  on  the  defendant  to  prove 
pasrment."  This  entire  extract  was  excepted  tc 
on  the  ground  that  it  "in  effect  instructed  the 
juiy  that  the  defendant  admitted  the  contract 
and  filed  a  plea  of  payment,"  whereas  there  was 
no  such  plea,  "but  simply  a  plea  setting  up  that 
plaintiff  had  been  paid  more  money  than  any 
services  she  rendered  were  worth,  if  she  could 
recover  on  quantum  meruit"  Such  exception 
was  without  merit. 

[Ed.  Note.~£\>r  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1880;  Dec. 
Dig.  i  451.*] 

4.  E)XECUTOBS  AND  ADinNIfiTBATOBS  (|  206*)- 

Action  fob  Compensation— Scope  of  be- 

COVEBT. 

The  court  did  not  err  in  instructing  the 
jur;^  to  the  effect  that  if  they  should  find  that 
plaintiff  was  entitled  to  recover  at  all,  she 
could  not  recover  for  anything  she  mav  have 
furnished  for  "the  support  of  the  family,"  if 
she,  her  husband,  and  their  children  lived  in 
the  house  with  the  testator,  nor  would  she  be 
chargeable  in  such  circumstances  for  anything 
consumed  bv  herself,  her  husband,  and  children, 
as  it  was  his  duty  to  support  them ;  nor  would 
she  be  chargeable  with  anythina  that  she  may 
have  received  as  a  gift  from  defendant's  testa- 
tor, but  would  be  chargeable  with  whatever  he 
may  have  paid  her  for  her  services  in  taking 
care  of  ana  waiting  on  him. 

[Eid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  733;  Dec.  Dig 
§  206.*] 
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5.  Witnesses  (I  141*)— Competency— Pebsow 
Intebested  Against  REPRSssNTATiyB  of 
Decedent. 

The  court  did  not  err  in  permitting:  the 
husband  of  the  plaintiff,  over  the  defendant's 
objections,  to  testify  as  follows:  **He  [defend- 
ant's testator]  came  up  after  her  [the  plaintiff) 
a  number  of  times  and  wanted  her  to  move  back 
in  the  house  with  him  to  help  take  care  of  him 
and  wait  on  him,  that  he  was  feeble  and  could 
not  take  care  of  himself.  He  wanted  her  to 
move  back  over  there  and  wait  on  him.  I  did 
not  want  her  to  go,  but  finally  I  consented  for 
her  to  go.  I  moved  back  with  her,  and  helped 
her  to  look  after  her  grandfather."  The  objec- 
tions urged  against  this  testimony  were  that 
the  witness  ''was  the  husband  and  entitled  to 
the  wife's  services  and  was  her  agent,  and 
would  be  interested  in  anything  she  might  get 
for  her  services ;  •  ♦  ♦  that  it  was  a  trans- 
action between  him  and  her  that  would  dis- 
qualify him,  on  the  ground  that  [defendant's 
testator]  is  dead,  and  he  could  not  testify  in 
this  case  as  to  any  transaction  or  communica- 
tion with  [the  testator]  and  his  wife  and  him- 
self, and  «  •  *  that  he  appeared  to  be  act- 
ing as  her  agent.'* 

[E3d.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  576-579 ;   Dec.  Dig.  §  141.*] 

Q.  EiXBCUTOBS  AND  Administbatobs  (§  221*)— 

Action  fob  Compensation— Aduissibujtt 

of  Evidence. 

Nor  was  it  error  for  the  court  to  refuse 
to  permit  the  plain  tifiTs  husband  to  testify,  on 
cross-examination,  over  the  objection  of  her 
counsel,  that  the  witness  ^t  $100  from  a  named 
bank  during  the  time  plaintiff  was  at  the  house 
of  defendant's  testator,  on  a  note  signed  by 
witness  and  the  testator,  and  that  this  money 
was  used  for  the  benefit  of  the  family  of  the 
witness. 

[Kd,  Note.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent  Dig.  §§  902,  1865; 
Dec  Dig.  §  221.*] 

7.  Executobs  and  Administbatobs  (|  221*)— 
Action  fob  Compensation— Admissibility 
OF  Evidence. 

It  was  not  error  for  the  court  to  refuse  to 
permit  the  defendant  to  testify  that  plain  tiff's 
husband  "made  no  crop  and  that  he  did  not  sup- 
port his  family,  and  that  [defendant's  testator] 
had  the  family  to  support 

[Eid.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  902,  1865; 
Dec.  Dig.  §  221.*] 

8.  Executobs  and  Administbatobs  (§  221*)— 
Action  fob  Compensation— Admissibilitt 
OF  Evidence. 

The  court  properly  declined  to  permit  a 
witness  for  defendant  to  testify  that  defendant's 
testator  told  the  witness,  not  in  the  plaintiffs 
presence,  "that  he  did  not  owe  plaintiff  any- 
thing, and  this  was  after  she  came  back  the 
last  time  and  was  living  with  him,  and  that 
she  did  not  wait  on  him,  and  that  he  declared 
that  he  owed  the  plaintiff  nothing." 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  902,  1865; 
Dec.  Dig.  §  221.*] 

9.  Review  on  Appeal. 

The  second  item  of  the  will  of  defendant's 
testator  was  as  follows:  "I  desire  my  executor 
to  pa;r  my  granddaughter,  Lula  Craine  [the 
plaintifln.  for  ner  services  for  staying  and  wait- 
ing on  me  as  long  as  I  live,  whatever  she  char- 
ges in  the  bounds  of  reason."  There  was  suffi- 
cient evidence  to  authorize  the  verdict  in  favor 
of  the  plaintiff,  and  the  court  did  not  err  in  re- 
fusing to  grant  a  new  trial. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; E.  J.  Reagan,  Judge. 


Action  by  L.  M.  Craine  against  S.  I.  Belch- 
er, executor.  Judgment  for  plaintiff,  and  de- 
fendant brings  error..  Affirmed. 

J.  W.  Wise  and  J.  F.  Gollghtly,  for  plain- 
tiff in  error.  W.  C.  Cousins,  J.  W.  &  J.  D. 
Humpbrie9,.and  A.  O.  Blalock,  for  defendant 
in  error, 

FISH,  a  J.  Judgment  affirmed.  The  oth- 
er Justices  concur. 

BECK,  J.,  absent 

(8  Ge.  App.  126) 
CLBOKLBY  T.  RANSOM  et  al.     (No.  2,164.) 

(Court  of  Appeals  of  Georgia.     May  12,  1910. 
Rehearing  Denied  Sept.  6,  1910.) 

(Syllabm  ly  i^  Court,) 

Attachment  (§  ISO*)— Lien— PaioRrriBS. 

**The  lien  of  an  attachment  is  created  by 
die  levy,''  and  as  between  themselves  the  at- 
tachment first  levied  taices  precedence.  This  ap- 
plies to  the  amount  claimed  under  the  original 
attachment.  As  to  this  amount  the  lien  of  the 
attachment  is  not  lost  by  an  amendment  to  the 
attachment  lawful Iv  made  subsequent  to  the 
levy.  If,  by  amendment,  an  additional  sum  is 
added  to  that  claimed  by  the  original  attach- 
ment as  levied,  the  lien  as  to  this  additional 
amount  will  not  take  precedence  of  an  interven- 
ing attachment  or  intervening  lien  creditor. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  550-575 ;  Dec.  Dig.  S  180.*J 

Error  from  City  Court  of  Richmond;  W. 
F.  Eve,  Judge. 

Action  by  E.  S.  C^eckley  and  S.  H.  Ransom 
against  the  Mutual  Fidelity  Company  of  D^- 
aware.  Judgment  jfor  plaintiffs  in  attachment, 
and,  from  an  order  granted  for  the  distribu- 
tion of  the  funds  claimed  by  attachment, 
Cleckley  brings  error.    Reversed. 

W.  K.  Miller,  for  plaintiff  In  error.  Wm. 
H.  Iteming,  for  defendant  in  error. 

HILL,  a  J.  Emily  S.  Cleckley  and  Susie 
H.  Ransom  each  brought  separate  attach- 
ment suits  against  the  Mutual  Fidelity  Com- 
pany of  Delaware  on  the  ground  of  nonresi- 
dence,  these  attachments  being  levied  by 
serving  summons  of  garnishment  on  the  same 
garnishee,  and  they  were  returned  to  the 
same  term  of  court  The  attachment  of 
Emily  S.  Cleckley  was  for  $350  and  was 
levied  November  7,  1901.  That  of  Susie  H. 
Ransom  was  for  $375,  and  was  levied  De- 
cember 4,  1901.  Declarations  in  attachment 
were  duly  filed,  and  Judgments  thereon  sub- 
sequently taken.  The  questions  in  the  pres- 
ent case  arise  on  the  distribution  of  the  fund 
which  the  garnishee  had  paid  Into  the  court 
The  case  was  heard  on  an  agreed  statement 
as  to  the  facts,  and  the  court  awarded  prec- 
edence to  the  attachment  of  Snsie  H.  Ran- 
som, and  the  correctness  of  this  Judgment  is 
challenged  by  the  writ  of  error  sued  oat  by 
Emily  S.  Cleckley. 
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It  Is  admitted  that  the  lien  of  the  Judg- 
ment dates  from  the  levy  of  the  attachment 
ay.  Code,  «  4578,  4524,  4564.  And  It  Is 
also  admitted  that  the  attachment  of  Emily 
S.  Gleckley  was  levied  by  service  of  sum- 
mons of  garnishment  before  that  of  Susie 
H.  Ransom.  It  Is  insisted,  however,  In  sup- 
port of  the  judgment  of  the  court  below  that 
this  prior  attachment  lien  of  Emily  S.  Gleck- 
ley had  been  lost  by  an  amendment  which  she 
had  made  to  her  declaration  before  she  took 
judgment,  that  this  amendment  rendered 
void  the  attachment  as  against  that  of  Susie 
H.  Ransom  or  that  of  any  other  intervening 
lien  creditor.  It  appears  that  M.  T.  Gleckley 
had  sued  the  Insurance  company  on  a  cause 
of  action  identical  in  legal  Import  with  that 
of  Emily  S.  Gleckley,  and,  to  meet  the  judg- 
ment of  the  Supreme  Gourt  in  that  case,  Emi- 
ly S.  Gleckley  amended  her  declaration  be- 
fore taking  judgment.  In  the  M.  T.  Gleckley 
Case  the  Supreme  Gourt  held  that,  as  it  ap- 
peared that  the  plaintlfiT  had  received  from 
the  defendant  company  in  dividends  on  the 
contract  more  than  he  had  paid  the  com- 
pany, before  he  could  ask  for  a  rescission 
of  the  contract  on  the  ground  of  fraud,  he 
should  have  tendered  back  the  amount  which 
he  had  received  in  dividends,  and,  as  there 
was  no  offer  to  restore,  a  nonsuit  should 
be  granted  as  to  this  branch  of  the  case. 
Gleckley  v.  M)atual  Fidelity  Gompany,  117 
6a.  466,  43  S.  E.  725.  When  the  case  of 
Emily  S.  Gleckley  was  called  for  trial  on 
June  8,  1903,  the  plaintiff,  in  order  to  meet 
this  decision  of  the  Supreme  Court,  amended 
her  declaration  by  electing  to  rescind  the 
contract  between  her  and  the  Insurance  com- 
pany on  the  ground  of  fraud,  and  tendered 
back  to  the  Insurance  company  on  that  day 
the  amount  of  $210  which  she  had  received 
from  the  company  In  dividends.  Thereupon 
the  Insurance  company  withdrew  Its  answer, 
and  consented  that  judgment  be  taken  by  the 
plaintiff  for  the  principal  sum  of  $560,  being 
the  aggregate  amount  of  the  sum  which  the 
plaintiff  had  paid  to  the  Insurance  company 
under  the  contract  and  the  premiums  which 
she  had  received.  It  cannot  be  doubted  that 
the  plaintiff  had  the  legal  right  to  amend  her 
declaration  in  attachment  so  as  to  comply 
with  the  decision  of  the  Supreme  Gourt  in 
the  other  Gleckley  Case.  By  this  amendment 
she  did  not  change  her  cause  of  action,  but 
amplified  it  and  made  it  a  good  cause  of  ac- 
tion under  the  ruling  of  the  Supreme  Gourt. 
Her  original  suit  was  for  money  had  and  re- 
ceived for  her  benefit  by  the  Insurance  com- 
pany, and  her  amendment  amplified  this 
cause  of  action  by  electing  to  have  a  rescis- 
sion of  the  entire  contract  under  which  the 
monej  had  been  paid  to  the  company ;   but. 


before  she  could  have  a  rescission  of  the  con- 
tract, she  was  compelled,  under  the  law,  to 
restore  the  status  quo  between  herseif  and 
the  defendant  company,  and  this  she  could 
only  do  by  offering  to  pay  back  the  amount 
of  dividends  which  she  had  received  from 
the  company.  We  think  it  clear  that  she 
had  the  right  to  make  this  amendment.  C. 
&  W.  Railway  v.  Lyons,  5  Ga.  App.  668,  63 
S.  E.  862;  Dolvln  v.  Hicks,  4  Ga.  App.  653, 
62  S.  E.  95;  Boyce  v.  Day,  8  Ga.  App.  276, 
59  S.  E.  930;  High  y.  Padrosa,  119  Ga.  649, 
46  S.  E.  839;  City  of  Columbus  v.  Anglln, 
120  Ga.  785,  48  S.  E.  318.  If  she  had  the 
right  to  make  the  amendment,  It  would  be  Il- 
logical to  hold  that  by  the  exercise  of  this 
right  she  lost  her  existing  right  of  priority 
of  lien  arising  from  the  priority  of  the  levy 
of  her  attachment  We  think  that  she  did 
not  lose  priority  of  lien  as  to  the  original 
amount  of  her  suit,  which  amount  is  in- 
cluded In  the  judgment  rendered  In  her  be- 
half. We  do  not  think,  however,  that  she 
would  have  a  priority  of  lien  as  to  the 
amount  which  she  added  to  her  suit  by 
amendment'  The  lien  as  to  this  amount 
would  date  only  from  the  date  of  the  judg- 
ment Getting  down  to  the  substance  of  the 
case,  it  seems  to  us  that  Emily  S.  Gleckley 
had  only  a  legal  right  as  against  the  com- 
pany to  a  judgment  for  the  amount  of  money 
which  she  had  paid  to  the  company,  less  the 
dividends  which  she  had  received  from  the 
company,  and  that,  therefore,  she  could  not 
have  any  Hen  on  the  fund  paid  into  court  by 
the  garnishee  for.  a  greater  amount  than 
that  for  which  she  was  entitled  to  have  a 
judgment  against  the  company.  But  the 
learned  judge  of  the  trial  court  held  that 
the  attachment  of  Susie  H.  Ransom  was  en- 
titled to  precedence  over  the  attachment  of 
Emily  S.  Qleckley.  He  gives  no  reason  for 
this  decision,  but,  in  support  of  It,  It  is  sub- 
mitted by  counsel  for  defendant  in  error 
that  this  precedence  was  lost  because  of  the 
amendment  which  had  been  made  to  her  at- 
tachment suit  by  Emily  S.  Gleckley.  As 
above  stated,  we  do  not  concur  In  this  opin- 
ion of  learned  counsel.  Under  the  statute, 
the  lien  of  the  attachment  dates  from  the 
levy  of  the  attachment  for  the  amount  on 
which  the  attachment  is  based.  The  lien  on 
this  amount  is  not  lost  because  of  an  amend- 
ment which  plaintiff  in  attachment  has  a 
right  to  make,  but  would  remain  as  a  vaHd 
existing  lien  on  the  amount  of  the  attach- 
ment as  originally  sued  out  This  lien  would 
not  attach  in  favor  of  any  increase  added  to 
the  amount  of  the  attachment  by  amendment 
as  against  subsequent  lien  attachments  or 
Intervening  creditors. 
Judgment  reversed. 
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(8  Ga.  App.  149) 

LOCOMOTIVE  ENGINEERS'  MUT.  LIFE  & 

ACCIDENT  INS.  ASS'N  y.  BOBO. 

(No.   2,357.) 

(Court  of  Appeals  of  Georgia.     July  5,  1910. 
Rehearing  Denied  Sept  6»  1910.) 

(SyUahua  by  the  Court.) 

1.  tWSUBANCB    (§    750*)--BeNEFIT    lUBVRAlSCi. 

—Default  in  Assessments. 

Where  in  a  policy  of  life  insurance  issued 
by  a  benefit  association  and  in  the  by-laws  of 
the  association  it  is  expressly  provided  that 
*'any  member  of  this  association  neglecting  or 
refusing  to  pay  any  assessment,  when  ordered 
as  provided  in  the  by-laws,  *  •  *  ghall  foi> 
feit  all  right  and  title  to  membership,  and  be 
debarred  from  further  participation  in  the  in- 
surance or  benefits  arising  from  the  same,"  the 
nonpayment  of  assessments,  when  so  ordered, 
will,  in  the  absence  of  any  waiver  by  the  as- 
sociation, forfeit  the  policy  and  all  benefits 
thereunder. 

[Ed.  Note.— For  other  cases,  see  Inaurance, 
Dec.  Dig.  {  750.*] 

2.  INBTJBANCE  (§  817*)— BENEFIT  INSUBANOE— 

Default  in  Assessments. 

A  benefit  association  sued  by  the  beneficiary 
of  a  policy  cannot  successfully  defend  on  the 
ground  that  the  policy  was  forfeited  by  nonpay- 
ment of  assessments,  unless  proof  is  made  that 
thi»  assessments  in  question  were  ordered  or 
levied,  and  notice  thereof  given  to  the  insured, 
in  accordance  with  the  by-laws  of  the  associa- 
tion. 

fEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ii  1999-2002 ;   Dec.  Dig.  (  817.^] 

8.  Insukancb  (J  819*)- Evidence. 

In  this  case  the  evidence  clearly  and  sat- 
isfactorily shows  that  the  insured  had  neg- 
lected and  failed  to  pay  assessments  against 
his  policy  made  in  accordance  with  require- 
ments of  the  by-laws  of  which  he  had  due  no- 
tice, and  it  does  not  appear  that  the  forfeiture 
of  the  policy  resulting  from  the  nonpayment 
was  in  any  manner  waived  by  the  association. 
The  verdict  against  the  association  is  without 
evidence  to  support  it,  and  must  be  set  aside  as 
contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Insorance, 
Dec.  Dig.  S  819.*] 

Russell,  J.,  dissenting. 

Error  from  City  Court  of  Polk;  P.  A. 
Irwin,  Judge. 

•  Action  by  Laura  Hutchings  Bobo  against 
the  Locomotive  Engineers'  Mutual  Life  &  Ac- 
cident Insurance  Association.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Lipscomb,  WiUingham  &  Wright  and  J.  A. 
Wright,  for  plaintiff  in  error.     Trawick  & 
.Ault,  for  defendant  in  error. 

HILL,  C.  J.  Laura  Hutchings  Bobo  brought 
suit  against  the  Locomotive  Engineers'  Mu- 
tual Life  &  Accident  Insurance  Associa- 
tion as  the  beneficiary  in  a  policy  of  in- 
surance on  the  life  of  her  brother,  W.  H. 
Hutchings.  A  demurrer  to  the  petition  was 
overruled,  and  exceptions  pendente  lite  pre- 
served. The  jury  found  a  verdict  in  her 
favor  for  the  full  amount  of  the  policy,  and 
the  defendant's  motion  for  a  new  trial  was 


denied.  We  may  dispose  of  the  exceptions 
arising  on  the  judgment  overruling  the  de- 
murrer by  the  statement  that  they  were  with- 
out merit,  and  that  the  judgment  was  cor- 
rect. Besides  the  usual  general  grounds  in 
the  original  motion  for  a  new  trial,  there 
are  numerous  assignments  of  error  in  the 
amended  motion.  Omitting,  as  a  useless 
consumption  of  the  valuable  time  of  this 
court,  any  discussion  of  many  immaterial 
questions  raised  by  the  numerous  assign- 
ments of  error,  we  come  directly  to  the  es- 
sential and  controlling  issues  in  the  case. 
The  evidence  elucidating  and  Illustrative  of 
these  issues  will  appear  in  the  course  of  the 
opinion. 

1.  The  insured  was  killed  by  the  explo- 
sion of  a  boiler  In  August,  1907.  Was  the 
policy  in  force  at  the  time  of  his  death? 
The  defendant  claims  that' it  was  not,  that  it 
had  been  forfeited  by  the  failure  of  the  in- 
sured to  pay  the  assessments  made  by  the 
company  against  the  policy  for  the  months 
of  April,  May,  June,  and  July,  1907.  This 
makes  the  first  issue  of  fact  On  this  is- 
sue the  only  evidence  that  the  insured  had 
kept  his  policy  in  force  by  the  payment  of 
the  assessments  thereon  is  found  in  two  let- 
ters or  reports  made  by  the  secretary  of  a 
subdivision  of  the  insurance  company  lo- 
cated at  Oedartown,  6a.  After  the  death  of 
the  insured,  this  secretary  wrote  to  the  com- 
pany at  its  principal  office  that  the  insured 
had  paid  his  assessments  up  to  the  date  of 
his  death,  and  that  the  failure  to  mention 
that  fact  to  the  company  in  his  monthly  re- 
port "was  an  error  of  mine."  Acting  on  this 
statement,  the  insured  was  entered  upon  the 
general  register  of  the  company  as  having 
paid  his  assessments.  On  the  trial  of  the 
case  this  local  secretary  at  Cedartown  tes- 
tified that  the  report  which  he  had  made  out 
and  sent  to  the  home  office  that  the  in- 
sured had  paid  his  monthly  assessments  up 
to  the  date  of  his  death  was  untrue ;  that,  in 
fact,  the  insured  had  not  paid  the  assess- 
ments for  April,  May,  June,  and  July;  that 
he  had  been  Induced  to  make  this  false  re- 
port after  the  death  of  the  insured  for  the 
following  reasons:  That  just  before  the 
death  of  the  insured  early  in  the  month  of 
August  he  had  a  copversation  with  the  in- 
sured at  Cedartown,  when  he  called  his  at- 
tention to  the  fact  that  his  assessments  had 
not  been  paid;  that,  on  that  occasion,  the 
insured  promised  to  pay  the  assessments  on 
the  following  pay  day,  which  was  the  18th 
of  August,  and  that  in  the  same  conversation 
the  insured  informed  him  that  he  wanted 
to  change  the  name  of  the  beneficiary  in  the 
policy  from  that  of  his  sister  to  that  of  his 
wife,  he  having  married  subsequently  to  the 
inception  of  the  policy,  and  that  he  then 
requested  the  agent  to  write  out  the  proper 
transfer,  changing  the  name  of  the  bene- 
ficiary in  the  policy,  and  for  this  purpose 
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h^  delivered  to  the  agent  bis  policy.  The 
widow  was  very  poor,  the  agent  states,  and 
he  had  been  Informed  by  the  husband  of 
*  the  sister  named  as  beneficiary  that  his  wife 
did  not  desire  to  make  any  claim  on  the 
proceeds  of  the  policy,  and,  wishing  to  secure 
the  money  for  the  widow,  he  himself  wrote 
out  the  statement  changing  the  beneficiary, 
signed  the  name  of  the  insured  thereto,  and 
sent  this  transfer  along  with  the  proof  of 
loss  to  the  company,  with  a  statement  that 
the  assessments  had  been  duly  paid,  and 
from  his  own  money  remitted  the  amount 
of  the  assessments.  The  agent  testified  that 
all  of  these  things  were  done  by  him  after 
the  death  of  the  insured,  and  that  he  was 
prompted  solely  by  the  motive  to  secure  the 
insurance  for  the  benefit  of  the  penniless 
widow  of  a  brother  engineer.  It  Is  contend* 
ed  that  the  jury  had  the  right  to  believe  the 
report  made  by  the  agent  to  the  company 
notwithstanding  his  testljnony  on  the  sub- 
ject. It  must,  however,  be  conceded  that 
this  rei)ort  by  the  local  secretary  or  agent 
possesses  little  evidentiary  value,  in  view  of 
the  sworn  explanation  made  by  the  agent  on 
the  trial  of  the  case.  But  other  evidence 
shows  that  the  Insured  during  his  life  and 
just  before  his  death  stated  that  his  insur- 
ance had  lapsed,  and  was  not  in  force;  and 
there  is  no  evidence  whatever  in  the  form 
of  receipts  or  vouchers  that  the  assessments 
had  ever  been  paid,  nor  was  there  any  record 
of  the  fact  in  the  office  of  the  company  either 
at  the  local  office  at  Cedartown  or  at  the 
home  office,  except  the  record  which  was 
made  at  the  home  office,  based  upon  the  un- 
true report  of  the  agent  after  the  death 
of  the  insured.  Taking  all  these  facts  and 
circumstances  Into  consideration,  and  giving 
to  them  due  weight,  the  conclusion  is  irre- 
sistible that  the  insured  had  not  paid  the 
assessments  on  his  policy  during  the  months 
of  April,  May,  June,  and  July,  prior  to  his 
death  In  August,  and  that,  If  the  verdict 
of  the  jury  was  based  on  the  finding  that 
these  assessments  had  been  paid,  it  was  with- 
out evidence  to  support  It  If  the  assess^ 
ments  had  not  been  paid  under  the  terms 
and  conditions  of  the  policy  and  according 
to  the  constitution  and  by-laws  of  the  com- 
pany, the  contract  of  insurance  was  forfeited. 
The  policy  provides  that:  "Any  member  of 
this  association  neglecting  or  refusing  to  pay 
any  assessment  when  ordered  as  provided 
In  the  by-laws,  •  •  ♦  shall  forfeit  all 
right  and  title  to  membership,  and  be  de- 
barred from  further  participation  in  the  in- 
surance or  benefits  arising  from  the  same." 
The  constitution  and  by-laws  of  the  associa- 
tion provide,  in  section  16,  that  "the  secre- 
tary of  each  subdivision  shall  keep  a  list 
of  the  members  of  the  association  connected 
therewith,  and  forward  their  names  to  the 
general  secretary-treasurer  as  soon  as  pos- 
sible after  placing  them  on  the  list.  He 
shall  also  erase  the  names  of  those  who  fall 
to  pay  any  assessments  within  the  specified  I 


time,  and  report  the  same  to  the  general  sec- 
retary-treasurer, that  they  may  be  erased 
from  the  general  register."  Section  26  pro- 
vides that  "any  member  failing  to  pay  the 
assessments  when  ordered  as  provided  In  the 
by-laws,  or  within  the  prescribed  time,  shall 
forfeit  his  membership,  and  shall  forfeit  all 
right  and  title  be  or  his  beneficiaries  may 
have  to  any  benefits  or  claims  in  or  against 
this  associdtion."  It  follows  from  the  provi- 
sions of  the  contract  and  the  constitution  and 
by-laws  quoted  that  the  Insured  and  his 
beneficiary  forfeited  all  right  to  any  benefit 
or  claim  arising  from  the  policy  upon  the 
failure  of  the  Insured  (or  some  one  for  him 
during  his  life)  to  pay  the  current  assess- 
ments made  by  the  company  against  the 
policy. 

2.  To  avoid  this  result,  It  is  contended  by 
learned  counsel  for  the  plaintiff  in  error  that 
it  was  not  satisfactorily  shown  that  any  .as- 
sessments had  been  levied  or  declared  against 
the  policy  which  had  not  been  paid  by  the 
insured.  It  is  contended  that  the  burden  was 
on  the  association  to  show  that  the  assess- 
ments had  been  duly  levied  or  declared. 
This  court  is  unreservedly  committed  to  the 
proposition  that  no  presumption  will  be  in- 
dulged in  favor  of  forfeitures,  and  especial- 
ly of  forfeitures  of  contracts  of  Insurance; 
and,  where  a  beneficial  association  sued  up- 
on a  policy  seeks  to  escape  liability  upon  the 
ground  of  a  failure  to  pay  premium  or  as- 
sessments, or  upon  any  other  ground  of  for- 
feiture, the  burden  would  be  upon  the  as- 
sociation to  prove  the  fact  relied  upon  as  es- 
tablishing the  forfeiture;  and  we  hold  that 
the  association  cannot  successfully  defend 
upon  the  ground  that  the  policy  lapsed  by 
nonpayment  of  assessments,  unless  proof  is 
made  of  the  levy  of  the  assessments,  and 
that  notice  of  such  assessments  was  duly 
given  to  the  insured,  in  accordance  with  the 
requirements  of  the  policy,  or  of  the  constitu- 
tion and  by-lawB  of  the  association.  29  Qyc. 
246 ;  Tourville  v.  Brotherhood  of  Locomotive 
Firemen,  54  111.  App.  71.  Section  26  of  the 
constitution  and  by-laws  of  the  association 
is  as  follows:  "The  assessments  and  all  no- 
tice pertaining  to  the  business  of  the  L.  E. 
M.  Lw  &  A.  I.  A.  as  printed  In  the  B.  of  L. 
E.  Monthly  Journal  shall  be  deemed  or  taken 
to  be  lawful,  sufficient,  and  the  only  notice 
thereof  to  all  the  members."  It  is  insisted 
by  the  defendant  in  error  that  this  provision 
applies  only  to  the  notice  of  the  assessments, 
and  not  to  the  levy  of  the  assessments;  and, 
if  the  provision  quoted  was  the  only  provi- 
sion on  the  subject,  this  might  be  well  con- 
tended. It  is  insisted  by  counsel  for  the 
plaintiff  In  error  that  the  levy  or  declaration 
of  the  assessments  on  the  policy  is  made  in 
no  other  way  than  by  the  publication  of  the 
assessments  in  the  Brotherhood  of  Locomo- 
tive Engineers'  Journal;  and,  in  proof  of 
this  assertion,  attention  is  directed  to  the 
following  extract  from  the  Journal:  "Loco- 
motive Engineers'  Mutual  Life  &  Accident 
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Insurance  Association.  Official  notice  of  as- 
sessments 1037-1041.  Series  O.  Office  of  As- 
sociation, Room  803,  Society  for  Savings 
Building,  Cleveland,  Ohio,  March  1,  1907. 
To  the  Division  Secretaries  L.  E.  M.  Li  and 
A.  I.  A.:  Dear  Sirs  and  Bros.:  Yon  are 
hereby  notified  of  the  death  or  disability  of 
the  following  members  of  the  Association. 
Five  assessments  for  the  payment  of  these 
claims  are  hereby  levied  and  Secretaries  or- 
dered to  collect  $1.25  from  all  who  are  in- 
sured for  $750,  $2.50  from  all  who  are  in- 
sured for  $1,500,  $5  from  all  who  are  in- 
sured for  $3,000,  and  $7.50  from  all  members 
insured  for  $4,500,  and  forward  same  to  the 
General  Secretary  and  Treasurer.  Members 
of  the  Insurance  Association  are  requested 
to  remit  to  Division  Secretaries  within  thirty 
days  from  date  of  this  notice,  •  ♦  ♦  on 
penalty  of  forfeiting  their  membership."  Sec- 
tion 45  of  the  by-laws  provides  that,  when 
the  general  secretary-treasurer  shall  receive 
from  the  secretary  of  the  subdivision  a  re- 
port of  a  loss  under  a  policy  by  death  or  ac- 
cident, the  president  and  general  secretary- 
treasurer  "shall  issue  a  notice  through  the 
Journal,  stating  the  age  and  date  of  admis- 
sion and  date  and  cause  of  death;  also  name 
of  party  to  whom  his  insurance  is  payable, 
and  order  an  assessment,  to  pay  the  same, 
of  not  less  than  fifty  cents  for  each  $1,500 
policy  held,  upon  each  assessable  member." 
Construing  all  these  sections  together,  we  are 
clearly  of  the  opinion  that  the  publication 
of  the  assessments  in  the  Brotherhood  of 
Locomotive  Engineers'  Monthly  Journal  con- 
stituted a  levy  or  declaration  of  such  assess- 
ments. Section  26,  above  quoted,  provides 
that  the  assessments  as  printed  in  the  Broth- 
erhood of  Locomotive  Engineers'  Monthly 
Journal  shall  be  deemed  or  taken  to  be  "law- 
ful and  sufficient,"  and  that  the  notice  of 
such  assessments  published  in  this  monthly 
journal  shall  be  "the  only  notice  thereof  to 
all  members."  We  think  the  words  "lawful 
and  sufficient"  apply  to  the  levy  of  the  as- 
sessments, and  not  to  the  notice  of  the  as- 
sessments, for  it  is  further  provided  that  the 
notice  as  published  shall  be  the  only  notice 
thereof  to  all  members;  and  the  language 
of  the  notice  quoted  from  the  Journal  dis- 
tinctly declares  that  "five  assessments  for 
the  payment  of  these  claims  [those  specified 
in  the  notice]  are  hereby  levied."  The  levy 
consists  in  the  publication  of  the  assessments 
in  the  Journal.  In  other  words,  the  only 
provision  that  the  by-laws  contain  with  ref- 
erence to  the  levy  of  an  assessment  is  that 
which  relates  to  the  publication  of  this  as- 
sessment in  the  Brotherhood  of  Locomotive 
Engineers'  Monthly  Journal,  and  the  provi- 
sions from  the  by-laws  which  we  have  quoted 
deal  not  only  with  the  notice  of  the  assess- 
ments, but  also  with  the  declaration  or  levy 
of  the  assessments.  Usually  the  by-laws  of 
similar  organizations  provide  that  the  levy 
shaU  be  made  and  entered  on  the  minutes, 
or  made  and  entered  on  a  book  kept  for  that 


purpose;  but  the  only  provision  for  the  as- 
sessment and  the  levy  and  the  notice  there- 
of in  the  by-laws  of  the  preseht  association 
introduced  in  evidence  is  that  relating  to  * 
publication  of  the  assessments  in  the  Broth- 
erhood of  Locomotive  Engineers'  Journal. 
When  the  president  and  the  general  secre- 
tary-treasurer receive  from  subdivision  secre- 
taries information  of  losses  under  the  poli- 
cies, it  is  made  their  duty,  under  the  by- 
laws, to  order  assessments  through  the  Jour- 
nal. It  is  not  provided  that  the  assessments 
so  ordered  shall  be  spread  on  the  minutes 
of  the  association,  or  kept  in  the  book  for 
that  purpose,  but  that  they  shall  be  publish- 
ed in  the  journal,  and  It  is  distinctly  declared 
that  this  publication  shall  be  "deemed  law- 
ful and  sufficient,"  both  as  to  the  levy  of  the 
assessments  and  as  to  the  notice  of  the  as- 
sessments to  the  members.  Any  other  meth- 
od of  levying,  declaring,  or  ordering  the  as- 
sessments is  entirely  imaginary  and  specula- 
tive. But,  even  if  *the  argument  based  upon 
the  provisions  of  the  constitution  and  by- 
laws of  the  association  be  not  conclusive  of 
this  question,  it  would  seem  not  unreasonable 
to  hold  that  the  publication  by  the  associa- 
tion in  its  monthly  journal  of  assessments 
against  its  policy  holders  would  be  sufficient 
to  raise  a  presumption  that  such  assessments 
had  been  levied  and  declared  by  the  associa- 
tion. In  other  words,  it  would  seem  to  be 
unreasonable  to  say  that  the  assessments 
against  policy  holders  had  not  been  levied  or 
declared,  although  such  assessments  had  been 
published.  The  publication  of  the  assess- 
ments presupposes  their  levy  or  declaration. 
"Acts  done  by  a  corporation,  which  presup- 
pose the  existence  of  other  acts  to  make  them 
legally  operative,  are  presumptive  proof  of 
the  latter."  Demings  v.  Supreme  Lodge 
Knights  of  Pythias,  131  N.  Y.  522,  30  N.  K. 
572.  "The  record  of  an  assessment  of  a  mu- 
tual insurance  association  reciting  that  the 
resolution  ordering  the  assessment  *was  un- 
animously adopted  by  the  directors  as  a  body, 
and  by  the  executive  committee,'  is  prima 
facie  evidence  against  the  members  of  the 
association."  Van  Frank  v.  Association,  158 
III.  560,  41  N.  E.  1005;  Anderson  v.  Mutual 
Reserve  Fund  Life  Association,  171  111.  40, 
49  N.  E.  205.  It  would  seem  from  these  au- 
thorities, as  well  as  on  principle,  that  when 
the  association  published  in  its  monthly  jour- 
nal, recognized  and  treated  as  its  official  or- 
gan, the  assessments  to  pay  losses,  the  pre- 
sumption would  follow,  in  the  absence  of  an 
attack  on  the  legality  of  the  assessments  oth- 
erwise, that  all  necessary  steps  preliminary 
to  making  the  assessments  had  been  duly 
taken  by  the  association. 

3.  Did  the  association  under  the  evidence 
in  this  case  waive  the  forfeiture  of  the  policy 
by  the  failure  to  pay  the  monthly  assess- 
ments? It  is  contended  by  counsel  for  the  de- 
fendant in  error  that  the  forfeiture  was  waiv- 
ed first  by  the  conduct  of  the  secretary  of  the 
subdivision  at  Cedartown  in  ignoring  the  pro- 
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visions  of  the  by-laws  and  the  terms  of  the 
contract  relating  to  the  payment  of  assess- 
ments due  by  members.  It  is  claimed  that 
this  agent  or  secretary  had  a  very  loose  way 
of  conducting  his  business;  that  he  permit- 
ted the  members  to  pay  their  dues  whenever 
they  saw  fit,  not  insisting  upon  prompt  pay- 
ment; and  that,  therefore,  the  fact  that  the 
agent  failed  to  collect  the  assessments  when 
due,  this  being  his  general  custom  and  prac- 
tice, was  sufficient  to  lull  the  members  Into 
inactivity  on  the  question  of  prompt  payment. 
The  evidence  does  not  show  that  the  associa- 
tion Itself  approved  of  such  slack  methods  of 
business  on  the  part  of  the  agent  at  Cedar- 
town,  but  shows  that  the  nonpayment  of  as- 
sessments by  the  members  as  required  by  the 
by-laws  was  excused  only  when  the  secretary 
himself  assumed  the  payment.  The  evidence 
on  this  subject  was  positive  by  the  agent  him- 
self. He  testified:  "It  is  not  true  that  the 
policy  of  this  organization  and  the  general 
custom  is  to  accept  dues  from  these  members 
after  they  are  delinquent  I  did  not  do  it 
regularly  at  this  place;  only  in  a  few  in- 
stances, and  the  company  always  accepted 
them  when  I  took  It  on  my  part"  Even  ad- 
mitting that  the  business  methods  of  the  sec- 
retary permitted  a  delay  in  the  payment  of 
assessments,  such  delay  was  in  the  veiy  teeth 
of  the  by-laws  on  the  subject  which  declared 
in  positive  terms  that  the  members  of  the  as- 
sociation should  remit  to  the  division. secre- 
taries within  30  days  from  the  date  of  the 
publication  of  the  notice  in  the  monthly  Jour- 
nal on  penalty  of  the  forfeiture  of  their  mem- 
bership. If  a  member,  therefore,  delayed  In 
paying  his  assessments  in  accordance  with 
the  by-laws,  he  took  the  risk  of  forfeiture, 
but,  if,  after  the  delay,  he  did  in  fact  pay  the 
division  secretary  the  assessment,  and  the 
division  secretary  accepted  the  payment  and 
afterwards  forwarded  it  to  the  association, 
his  failure  to  pay  according  to  the  by-laws 
would  not  be  attended  with  the  penalty  of 
forfeiture,  for  the  company  would  not  have 
known  whether  the  delay  was  due  to  the 
member  or  its  agent;  but  this  advantage  to 
the  member  could  accrue  only  during  his  life- 
time. The  assessments  which  had  not  been 
paid  during  his  life  could  not  be  paid  after 
his  death  so  as  to  amount  to  a  waiver.  The 
beneficiary  in  the  policy  or  any  one  else  after 
the  death  of  the  Insured  could  not  by  paying 
the  assessments  due  by  the  insured  which  he 
had  failed  to  pay  during  his  lifetime  avoid 
the  forfeiture.  Mutual  Benefit  Life  Ins.  Co. 
V.  Ruse,  8  Ga.  545.  In  this  case  the  division 
secretary  testifies  (and  it  is  not  controverted) 
that  the  insured  did  not  pay  the  assessments 
for  April,  May,  June,  and  July,  and  that  after 
the  death  of  the  Insured,  for  the  purpose  of 
securing  the  money  for  the  penniless  widow 
of  the  insured,  he  himself  remitted  the  money 
to  cover  the  assessments,  and  untruthfully 
reported  to  the  company  that  the  Insured  had 
paid  them.  In  other  words,  the  secretary, 
forgetful  of  his  fiduciary  relationship  to  the 


company,  and  actuated  by  sympathy  for  the 
widow  of  the  deceased,  attempted  to  restore 
the  forfeited  policy  after  the  death  of  the  in- 
sured, and  knowingly  made  this  attempt  by 
means  of  untrue  statements.  Under  section 
2063  of  the  Civil  Code  of  1895,  this  conduct 
clearly  made  him  guilty  of  a  misdemeanor, 
and,  by  the  same  section,  any  certificate  or 
renewal  so  secured  was  made  absolutely  void. 

In  the  next  place,  it  is  said  that  the  com- 
pany Issued  a  policy  to  the  wife,  in  accord- 
ance with  the  direction  as  to  change  of  bene- 
ficiary, signed  by  the  insured;  but  surely  this 
could  not  be  construed  as  a  waiver  of  the 
forfeiture  under  the  uncontroverted  fact  The 
association  did  not  at  that  time  know  of  the 
forfeiture.  It  had  a  report  from  its  secretary 
that  the  policy  with  the  sister  as  the  bene- 
ficiary was  in  force,  and,  believing  these 
things  to  be  true.  It  accepted  the  money  in 
payment  of  the  assessments,  which  the  agent 
had  sent,  and  Issued  the  new  policy  to  the 
wife.  If  these  facts  proved  anything,  they 
proved  payment  of  the  assessments,  and  not  a 
waiver  of  the  forfeiture  on  account  of  their 
nonpayment  As  they  were  accepted  In  ig- 
norance of  the  true  situation  and  in  reliance 
upon  the  false  statement  made  by  the  agent 
and  as  the  evidence  shows  that  the  money 
was  returned  to  the  agent  on  the  discovery 
of  his  false  representations,  we  think  the  evi- 
dence did  not  show  either  payment  or  waiver, 
but  that  the  policy  Issued  to  the  wife  by  vir- 
tue of  the  false  statements  was  expressly 
void  under  the  code  section  cited,  supra. 
But  If  not  void  under  this  code  section.  It 
would  be  void  because  the  Insured  was  at. the 
time  of  its  Issuance  not  in  an  insurable  con- 
dition, but  dead. 

In  the  third  place,  it  is  Insisted  that  the 
company  waived  the  forfeiture  by  demanding 
the  payment  of  assessments  after  the  Insured 
had  failed  to  pay  them,  and  after  the  policy 
had  lapsed  thereby.  There  are  several  rea- 
sons why  this  contention  is  unsound.  The 
publications  of  the  assessments  in  the  journal 
for  the  four  months  was  directed  to  all  the 
members  of  the  association.  It  was  not  a  no- 
tice sent  to  one  who  had  ceased  to  be  a  mem- 
ber by  reason  of  the  lapse  of  his  policy,  nor 
was  it  a  demand  made  on  any  one  member 
for  the  payment  of  his  assessment  after  no- 
tice of  previous  nonpayment  and  a  forfeiture 
resulting  therefrom.  This  court  has  held 
that  subsequent  demand  of  assessments  or 
premiums  is  a  waiver  of  the  forfeiture  of  the 
policy  and  an  acknowledgment  that  the  delin- 
quent policy  holder  Is  still  entitled  to  the  ben- 
efits conferred  by  his  contract  with  the  asso- 
ciation. Farmers'  Mutual  Life  Protective 
Association  v.  Elliott  4  Qa.  App.  342,  61  S. 
E.  493.  But  we  do  not  think  that  this  prin- 
ciple Is  applicable  to  the  facts  of  this  case, 
for  the  assessments  called  for  in  the  publica- 
tion of  the  monthly  journal  were  a  demand 
on  the  members  of  the  association,  members 
who  held  policies  for  certain  amounts.  It 
was  not  a  demand  on  those  .who  had  ceased 
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to  be  members  because  of  a  failure  to  pay 
their  assessments. 

It  Is  contended  In  the  next  place  that  the 
general  register  kept  at  the  home  office  show- 
ed that  the  association  had  received  the  as- 
sessment from  the  Insured  for  the  mouth  of 
July  on  his  policy.  The  local  secretary  at 
Cedartown  testified  positively  that  the  in- 
sured had  not  paid  the  July  assessment;  that 
he  himself  had  paid  it  after  the  death  of  the 
Insured^  and  it  was  placed  upon  the  general 
register  after  the  false  report  of  the  payment 
by  the  Insured  had  been  received  by  the  com- 
pany from  its  agent  at  Cedartown.  In  the 
light  of  this  evidence  it  cannot  be  rationally 
assumed  that  the  Insured  did  in  fact  pay  the 
July  assessment 

We  have  thus  considered  what  we  think 
are  the  material  Issues  under  the  evidence  In 
this  case.  There  may  have  been  Inaccuracies 
in  some  of  the  instructions  given  by  the  court 
In  his  charge  to  the  jury,  though  the  charge 
as  a  whole  seems  to  have  been  full  and  ex- 
plicit as  to  the  material  Issues  in  the  case. 
There  may  be  some  merit  in  some  of  the  nu- 
merous assignments  of  error,  but,  on  the  main 
questions  which  should  control,  we  are  con- 
vinced from  an  examination  of  all  the  facts 
that  the  forfeiture  of  the  policy  set  up  by  the 
defendant  was  clearly  and  most  satisfactorily 
shown,  that  the  levy  of  the  assessments  which 
were  not  paid  by  the  insured  was  made  ac- 
cording to  the  by-laws  of  the  association,  and 
that  there  was  no  evidence  whatever  of  any 
waiver  by  the  association  of  the  forfeiture  of 
the  policy  which  resulted  from  failure  on  the 
part  of  the  insured  or  the  beneficiary  to  pay 
the  assessments  lawfully  made.  Under  the 
view  we  entertain  of  the  law  applicable  to 
these  controlling  questions,  the  facts  demand- 
ed a  judgment  for  the  defendant 

Judgment  reversed. 

POWELL,  J.,  concurs  specially.  RUS- 
SELU  J.,  dissents. 


(8  (Hl  Ap^  186) 

LIBEJRTY  FRUIT  PRODUCTS  CO.  ▼. 
MALOOF.     (No.  2,117.) 

(Gourt  of  Appeals  of  Oeoi^a.     Sept  ^  1910.) 

(SyllahuM  hy  the  Court.) 

New  Trial  (§  70*)— Gbounds— Insufpicienot 

OF  Evidence. 

The  Jury  were  properly  instructed  by  the 
court,  and  the  evidence  authorized  the  inference 
that  the  agent  who  sold  the  goods  was  au- 
thorized to  collect  therefor.  There  was,  there- 
fore, no  error  in  refusing  a  new  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  fiS  142,  143;   Dec.  Dig.  S  70.«] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  the  Liberty  Fruit  Products  CJom- 
pany  against  S.  Maloof.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 


T.  O.  Hathcock  apd  Anderson,  Felder, 
Rouutree  &  Wilson,  for  plaintiff  In  error. 
Moore  &  Branch,  for  defendant  in  error. 

RUSSELL,  J.  The  Liberty  Fruit  Prod- 
ucts  Company  brought  a  suit  against  S.  Ma- 
loof to  recover  the  purchase  price  of  certain 
kegs  of  cider.  The  defendant  pleaded  pay- 
ment, and  set  up  that  an  unknown  man  came 
to  him,  and  at  his  solicitation  the  defendant 
bought  $60  worth  of  cider;  that,  shortly  aft- 
er the  cider  was  delivered,  the  same  man 
came  and  presented  a  bill,  and  requested  the 
defendant  to  pay  the  bill,  offering  to  dis- 
count it  at  10  per  cent  for  cash;  and  that 
he  paid  him  the  amount  of  the  bill,  less  the 
discount  The  plea  also  set  up  that  the  de- 
fendant is  an  Ignorant  man  and  a  foreigner, 
who  could  neither  read  nor  write  the  English 
language.  The  defendant  also  pleaded  that 
he  dealt  with  the  person  who  sold  him  the 
cider,  and  to  whom  he  paid  the  money,  as  the 
owner  of  the  goods.  There  was  also  a  plesi 
of  failure  of  consideration,  and  the  defend- 
ant testified  that  the  cider  had  soured  and 
was  worthless.  Exceptions  taken  to  the 
charge  of  the  court  are  all  based  upon  the 
idea  that  the  court  should  not  have  instruct- 
ed the  Jury  that,  if  the  agent  had  authority 
to  collect  for  his  principal,  the  principal 
would  be  bound  by  the  payment  made  to  hinu 

It  is  well  settled,  of  course,  that  a  mere 
salesman,  clothed  only  with  the  authority  to 
take  orders,  Is  not,  by  reason  of  that  fact, 
authorized  to  collect  accounts  for  his  prin- 
cipal; but  it  is  equally  well  settled  that  the 
principal  Is  bound  by  collections  made  in  his 
behalf  by  a  general  agent  clothed  with  au- 
thority to  collect  Although  one  of  the  plain- 
tiffs testified  by  interrogatories  that  Huddles- 
ton,  who  sold  the  cider,  had  no  authority  to 
collect,  we  think  the  circumstantial  evidaice 
in  behalf  of  the  defendant  was  sufiident  to 
rebut  this  testimony,  if  the  Jury  saw  proper, 
as  they  eyidently  did,  to  prefer  it  to  the  tes- 
timony for  the  plaintiff.  It  is  undisputed 
that  Huddleston  presented  to  the  defendant 
an  account  for  the  identical  cider  wlildi  he 
had  sold,  written  upon  a  printed  bill  head  of 
the  plaintiff,  and  we  think  the  jury  were  au- 
thorized to  infer  from  this  that  the  account 
had  been  sent  by  the  plaintiff  to  Huddleston 
for  collection;  and  the  lapse  of  time  before 
they  insisted  upon  imymeut  from  the  defend- 
ant confirms  the  suggestion  that  they  only 
disavowed  Huddleston's  authority  after  his 
disappearance  with  the  money.  Furthermore, 
the  verdict  can  be  sustained  upon  the  proof 
in  support  of  the  plea  of  failure  of  considera- 
tion, and  is  likewise  sustainable  upon  the 
ground  that  the  evidence  shows  that  this 
foreigner,  who  could  not  read  or  write  Eng- 
lish, and  did  not  know  the  salesman,  or 
whom  he  represented,  and  was  not  informed 
in  regard  to  it,  dealt  with  the  salesman  as 
the  agent  of  an  undisclosed  principal,  and 
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as  if  he  were  ibe  owner.    Upon  any  one  of 
these  grounds  we  think  the  judgment  of  the 
court  in  refusing  a  new  trial  was  fully  au- 
thorized. 
Judgment  affirmed. 

(8  6a.  App.  202) 

liAW  et  al.  y.  SMITH  &  KELLY  CO. 
(No.  2,427.) 

\Coart  of  Appeals  o£  Geozgia.     Sept.  6^  1910.) 
(Bylldbui  ty  the  Court,) 

1.   QtJESnON    FOB   JUBY.  ' 

As  to  the  element  of  the  defendant's  neg- 
ligence, there  was  ample  evidence  to  make  a 
case  for  submission  to  Uie  jury. 

2.  Mastsb.  and  Sebvant  (|  289*)— Contbibu- 
TOBT  Neglige NCB— Question  roB  Jubt. 

As  to  the  element  of  the  contributory  neg- 
ligence of  the  deceased:  He  and  other  laborers 
were  employed  in  unloading  grayel  from  a  ship. 
Hie  budgets  of  gravel,  as  they  were  filled  in 
the  hold  by  the  deceased  and  his  colaborers,  were 
being  hoisted  by  a  donkey  engine.  The  laborers 
had  been  instructed  to  stand  dear  of  the  hatches 
through  wlidch  the  buckets  were  being  hoisted. 
The  clutch  on  the  engine  slipped,  and  one  of 
the  buckets  fell  as  it  was  being  hoisted  through 
the  liatch,  and  struck  and  killed  the  deceased 
as  he  was  working  in  the  hold  below.  Jlsid,  that 
if  the  deceased  voluntarily,  and  without  the 
exigencies  of  his  work  so  necessitating,  assumed 
a  position  under  the  hatch  while  the  bucket 
was  being  hoisted  through  it,  the  plaintiff  should 
not  recover.  On  the  other  hand,  if  the  gravel 
was  so  piled  in  the  hold  that  the  deceased  could 
not  do  the  work  he  was  expected  to  do  without 
standing  under  the  hatch,  the  question  of  his 
contributory  n^ligence  would  be  for  solution 
by  the  jury.  l%ere  was  enough  evidence  tend- 
ing to  sustain  the  latter  theory  to  prevent  the 
granting  of  a  nonsuit  on  this  ground. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  10S9-1132;  Dec  Dig.  S 
289.*] 

3.  Rulings  on  Bvidencb. 

The  exception  as  to  the  rejection  of  evi- 
dence is  not  well  taken. 

Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  by  Mary  Law  and  others  against 
the  Smith  &  Kelly  Company.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

Osborne  ft  Lawrence,  for  plaintiffs  in  error. 
O'Byme,  Hartridge  ft  Wright,  for  defendant 
in  error. 

POWELL.  J*    Judgment  reversed. 


(8  Ga.  App.  218) 

CITY  OF  ATLANTA  v.  TURNER, 
(No.  2,726.) 

(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(Syllahus  hy  the  Court.) 

Bail  (|  75*)— Foubtllment  of  Conditions— 
LiABiLiTT  or  Stjbett. 

A  prisoner  was  convicted  in  a  municipal 
court,  and  sentenced  to  pay  a  fine,  and  addi- 
tionally to  serve  a  term  on  the  chain  gang.  He 
sought  certiorari,  and  ^ve  a  bond,  with  security, 
conditioned  that  he  should   "personally  appear 


to  abide  the  final  order,  decree,  judgment,  or 
sentence**  in  the  case*  The  certiorari  was  dis- 
missed, and  the  prisoner  surrendered  himself  into 
custody  and  served  out  the  chain  gang  portion 
of  the  sentence,  but  did  not  pay  the  fine.  J7e/</, 
that  the  condition  of  the  bond  was  complied  with 
by  the  prisoner's  having  duly  surrendered  him- 
self into  custody,  and  that  no  action  could  be 
maintained  on  the  bond  for  the  purpose  of  col- 
lecting the  fine. 

[Ed.  Note.—For  other  cases,  see  Bail,  Out. 
Dig.  S§  30&-321 ;    Dec.  Dig.  S  75.*1 

Error  from  Superior  C?ourt,  Fulton  CJounty. 

Action  by  the  City  of  Atlanta  against  H. 
M.  Turner.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  L.  Mayson  and  W.  Tk  Ellis,  Jr.,  for 
plaintiff  in  error.  Anderson,  Felder,  Roun- 
tree  ft  Wilson  and  Moore  ft  Branch,  for  de- 
fendant in  error. 

POWELL,  J.  The  headnote  states  enough 
of  the  facts  for  an  understanding  of  the  case. 
The  bond  is  an  appearance  bond.  Tucker  y. 
City  of  Moultrie,  122  Ga.  160  (4),  50  S.  B.  61. 
The  words,  "to  abide  the  final  order,'*  etc., 
operate  to  limit,  not  to  extend,  the  liability 
of  the  obligors.  For  instance,  if  the  sentence 
had  Imposed  a  fine  only,  either  directly  or 
as  an  alternative  to  some  other  punishment, 
the  bondsman  could  have  discharged  his  lia- 
bility either  by  the  production  of  the  prison- 
er or  by  paying  the  fine.  The  liability  might 
be  different  if  the  condition  of  the  bond  were 
that  the  prisoner  should  appear  and  abide 
the  sentence. 

The  prisoner  having  personally  appeared 
and  surrendered  himself  into  custody  for 
punishment  in  accordance  with  the  sentence, 
the  bondsman  was  discharged  from  further 
liability.  The  other  obligor,  the  prisoner,  re- 
mains liable  for  the  fine,  and  the  city  may 
yet  collect  it  from  him  by  any  a'uthorlzed 
method. 

Judgment  afilrmed. 


(9  OS.  App.  20S) 

FORD  ▼.  MAYOR,  BTTC.,  OF  OITY  OF 
BRUNSWICK.     (No.  2,545.) 

(Court  of  Appeals  of  (Georgia.     Sept  6,  19ia) 

(8yUahu9  by  the  Court.) 
ApfeaIi  and  Esboa  (I  1135*)— Bevibw— Af- 

riBMANCB. 

The  decision  of  the  Supreme  Court  (68  S. 
E.  733)  upon  the  constitutional  question  certi- 
fied by  this  court  being  against  the  contention 
of  the  plaintiff  in  error,  the  other  assignments 
of  error  containing  no  merit,  and  the  finding  of 
the  municipal  court  being  fully  sustained  by  the 
evidence,  the  judgment  of  the  superior  court, 
overruling  the  certiorari.  Is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  (  1135w*] 

Error  from  Superior  Court,  Glynn  County ; 
O,  B.  Conyers,  Judge. 

Action  by  the  Mayor,  etc.,  of  the  City  of 
Brunswick  against  Lee  Ford.  From  the 
judgment,  FOrd  brought  error.    Case  oerti- 
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fled  to  Supreme  Court     Question  answered 
(68  S.  B.  733),  and  on  remand,  affirmed. 

F.  H.  Harris,  for  plaintiff  in  error.    Holing 
Whitfield,  for  defendant  In  error. 

HILL,  O.  J.    Judgment  affirmed. 


fS  Ga.  App.  162) 

OARSTARPHEN  t.  CENTRAL  OP  GEOR- 
GIA. RY.  CO.  (No.  1,898.) 

(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(8yllahu9  hy  the  Court.) 

lu  Neouoknce  (J  134*)— Action— E>viDBNci>— 
Weight  and  Sufficienot. 

The  evidence  in  behalf  of  the  defendant  au- 
thorized the  finding  in  its  favor  if  the  jury  be- 
lieved the  circumstances  detailed  by  tne  wit- 
nesses and  from  which  the  plaintiff's  knowledge 
of  the  existence  of  the  sewer  must  necessarily 
have  been  inferred  or  presumed. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  i  134.*] 

2.  Appeal    and    Erbob    (|§    1082,    1068*)  — 

HaBMLESS  EbBOB  —  InSTBUCTIONS  —  BUBDEN 

OF  Showing  Pbejudice  fbom  Ebbob. 

"When  the  jury  find  for  the' defendant,  the 
plaintiff  cannot  have  been  hurt  by  any  error  in 
the  court's  instructions  as  to  the  measure  of 
damages."  Conant  v.  Jones,  120  Ga.  568(12), 
48  S.  E.  234.  While  this  general  statement  may 
he  subject  to  exceptions,  it  Is  not  apparent  in 
the  present  case  that  there  would  or  should 
have  been  a  finding  in  favor  of  the  plaintiff  even 
if  the  trial  judge  had  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  amount  of 
rental  which  he  lost  by  reason  of  the  defendant*s 
failure  to  abate  the  nuisance  complained  of; 
and  he  who  assigns  error  must  show  not  only 
error,  but  material  injury  in  consequence  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cfent.  Dig.  §§  4047-4051,  4fc5-4230; 
Dec.  Dig.  IS  1032,  1068.*] 


Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  T.  J.  Carstarphen  against  the 
Central  of  Georgia  Railway  Company.  From 
ejectment  in'  favor  of  defendant,  plaintiff 
brings  error.    Afllrmed. 

Miller  &  Jones  and  J.  C.  Morcock,  for  plain- 
tiff in  error.  J.  E.  Hall  and  Wimberly  ft 
Jordan,  for  defendant  in  error. 

BUSSELU  J.  The  plaintiff  brought  suit 
in  the  city  court  of  Macon  against  the  Cen- 
tral of  Georgia  Railway  Company  for  $25,- 
000  damages.  He  alleged  that  in  consequence 
of  the  discharge  of  steam  and  water  dis- 
charged under  his  building  by  the  defendant 
through  a  drainpipe  from  the  defendant's 
premises  the  building  itself  had  been  dam- 
aged $3,000,  and,  in  addition  thereto,  he  had 
sustained  a  monthly  loss  of  $125  in  the  way 
of  rent  According  to  the  allegations  in  the 
petition,  the  presence  of  the  pipe  or  sewer 
was  unknown  to  him  at  the  time  he  erected 
his  warehouse,  and  the  steam  and  water  were 
surreptitiously  discharged.    The  proof  in  be- 


half of  the  plaintiff  tended  to  show  that  he 
(and  his  associates  and  predecessors  in  title) 
had  no  knowledge  of  the  existence  of  this 
pipe  or  sewer  at  the  time  the  warehouse  was 
erected,  and  that  from  the  appearance  of  the 
lot  on  which  the  building  was  erected  the 
presence  of  the  sewer  could  not  have  been 
detected  by  ordinary  care  and  prudence.  On 
the  other  hand,  testimony  In  behalf  of  the 
defendant  was  Introduced  to  the  effect  that 
the  sewer  was  built  in  1873,  several  years 
prior  to  the  erection  of  the  plaintifTs  build- 
ing, and  that  the  brick  bulkhead  stood  in 
plain  view  of  every  one,  and  was  used  as  a 
seat  and  resting  place  by  some  of  the  wit- 
nesses. There  was  testimony  in  behalf  of  the 
plaintiff  that  no  water  or  steam  was  dis- 
charged through  it  until  after  the  plaintilTs 
building  was  erected.  But,  on  the  other 
hand,  at  least  one  witness  for  the  defendant, 
Ben  Goodyear,  testified  to  seeing  water  flow- 
ing through  it  prior  to  the  erection  of  the 
building.  The  testimony  alx)unds  with  ma- 
terial conflicts,  especially  as  to  the  plaintiff*8 
knowledge  of  the  sewer  prior  to  the  erection 
of  the  building,  or  at  least  as  to  knowledge 
of  such  facts  that  as  an  ordinarily  prudent 
man  he  ought  to  have  known  of  its  existence 
and  use.  The  suit  was  filed  February  6, 
1904.  The  evidence  is  undisputed  that  the 
first  notice  to  abate  the  nuisance  was  given 
in  December,  1903.  Tne  evidence  is  likewise 
undisputed  that  the  sew^er  was  not  construct- 
ed by  the  present  defendant,  but  by  its  pred- 
ecessor in  title — the  Central  Railroad  and 
Banking  Company — ana  the  condition  of  the 
sewer,  so  far  as  appears  from  the  record, 
was  unchanged  from  what  it  was  in  1896, 
when  the  Central  of  Georgia  Railway  Com- 
pany purchased  the  property.  It  is  therefore 
apparent  that,  allowing  the  defendant  a  rea- 
sonable length  of  time  .in  which  to  comply 
with  the  notice  to  abate,  the  period  for  which 
there  could  be  a  recovery  of  lost  rental,  as 
against  it,  would  in  any  event  be  only  a  little 
over  one  month.  It  matters  not,  however, 
how  small  the  amount  may  be.  If  the  plain- 
tiff was  entitled  to  it  under  the  evidence,  he 
should  receive  it  For  that  reason  -we  have 
made  a  very  exhaustive  examination  and  a 
second  review  of  the  voluminous  record  in 
this  case. 

We  are  convinced  that  the  court  erred,  as 
insisted  by  the  learned  counsel  for  the  plain- 
tiff in  error,  in  not  presenting  to  the  jury  the 
proper  measure  of  damage,  representative  of 
the  plaintiff's  allegation  of  damage  arising 
from  loss  of  rentals  due  to  the  condition  of 
his  building,  caused  by  the  alleged  nuisance. 
The  court  gave  the  jury  only  one  measure  of 
damage  which  was  the  difference  between  the 
market  value  of  the  building  before  the  in- 
jury and  its  market  value  thereafter.  The 
jury  should  have  been  specially  instructed 
that,  if  the  defendant  was  liable,  they  should 
also  consider  any  depreciation  in  the  rental 
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value,  or,  In  other  words,  any  loss  in  diminu- 
tion of  rents  suifered  by  the  plaintUT  in  con- 
sequence of  the  nuisance  maintained  by  the 
defendant  But,  conceding  this  error  to  ex- 
ist as  insisted  by  counsel  for  the  plaintiff  in 
error,  it  is  not  apparent  that  it  affected  the 
result  or  that  the  error  was  harmful  to  the 
plaintiff.  In  Conant  y.  Jones,  120  Ga.  568, 
48  S.  B.  234,  following  the  rule  in  several 
earlier  cases,  the  Supreme  Court  distinctly 
held  that,  in  an  action  for  damages  where 
the  Jury  found  for  the  defendant,  It  was  not 
reversible  error  that  the  measure  of  damage 
was  incorrectly  charged.  We  think  perhaps 
that  this  general  rule  is  subject  to  exceptions. 
For  instance,  in  a  case  like  the  one  now  be- 
fore us,  if  the  judge  had  told  the  jury  dis- 
tinctly that  the  only  measure  of  damage  was 
the  difference  in  the  market  value  of  the 
property  before  and  after  the  notice  to  abate 
the  nuisance  was  given,  in  the  opinion  of  the 
writer  this  would  perhaps  have  misled  the 
jury  into  believing,  even  If  there  had  been 
a  loss  of  rentals  to  the  plaintiff,  that  he  could 
not  recover  it  in  the  action  then  pending. 
However,  the  ruling  of  the  Supreme  Court 
in  the  Conant  Case,  supra,  makes  no  excep- 
tion ;  and  it  would  seem  to  be  sound,  because 
in  natural  sequence  the  jury  should  always 
consider  first  whether  the  defendant  is  lia- 
ble. If  the  defendant  is  found  not  liable,  that 
is  an  end  of  the  matter,  and  the  verdict  must 
be  for  the  defendant.  Only  after  the  jury 
has  determined  that  the  defendant  is  liable 
does  it  become  necessary  for  the  jury  to  con- 
sider and  determine  the  amount  of  the  de- 
fendant's liability. 

Upon  a  review  of  the  evidence  in  the  case 
at  bar,  while  the' testimony  in  behalf  of  the 
plaintiff  might  have  authorized  the  conclu- 
sion that  the  plaintiff  did  not  know  of  the 
existence  of  the  sewer  at  the  time  the  build- 
ing was  erected,  nor  thereafter,  until  a  short 
time  before  he  gave  the  defendant  notice  to 
abate  the  nuisance,  the  evidence  in  behalf  of 
the  defendant  and  the  very  circumstances  of 
the  case  are  so  strong  to  the  effect  that  the 
plaintiff  was  bound  to  nave  known  of  the 
existence  of  the  sewer,  and  that  he  consented 
to  its  use,  that  the  plaintiff  in  error  has  not 
borne  the  burden  which  devolves  upon  him 
at  law  of  showing  that  the  jury  did  not  find, 
or  they  were  not  authorized  to  find,  that  the 
plaintiff  was  not  entitled  to  recover  at  all, 
and  therefore  that  the  error  of  the  court  as 
to  the  measure  of  damages  was  harmful  to 
him.  From  the  nature  of  the  evidence  it  can 
only  be  inferred  that  the  jury  resolved  the 
conflict  therein  in  favor  of  the  witnesses  for 
the  defendant,,  and  reached  the  conclusion 
that  the  plaintiff  was  entitled  to  nothing. 
Especially  Is  this  true  because  diminution  in 
rental  value  is  so  universally  evidence  Itself 
of  diminution  of  the  market  value.  In  this, 
the  logical  view  of  the  case,  the  failure  of 
the  judge  to  give  the  jury  the  correct  meas- 


ure of  damages,  was  immaterial  because  the 
instruction   given,   whether  correct  or  not, 
could  not  be  applied. 
Judgment  affirmed. 


(8  Oa.  App.  17S> 
MARTIN  V.  CARTER.    (No.  2,254.) 
(Court  of  Appeals  of  Georgia.     Sept.  6,  1910.) 

(8yUahu9  Jnf  the  Court.) 

1.  APPBAL   and    E2BR0R   (8   977*)  —  Rbview — 

Grant  of  New  Tbiai.. 

Where  facts  are  involved,  the  first  grant  of 
a  new  trial  will  not  be  disturbed;  and,  even 
where  the  first  grant  of  a  new  trial  depends 
upon  the  legal  construction  of  the  evidence,  the 
judge's  view  of  the  law  will  not  be  closely 
scanned. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3S60-S865;  Dec.  Dig.  | 
977.*] 

2.  Appeal  and  Bbbob  (S  854*)— Reasons  fob 
Decision. 

Where  a  wrong  reason  is  assigned  for  the 
grant  of  a  new  trial,  and  yet  it  is  apparent  that 
there  was  good  reason  why  a  new  trial  should 
have  been  granted,  the  discretion  of  the  trial 
judge  will  not  be  controlled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  8408;  Dec.  Dig.  §  854.*] 

Error  from  City  Court  of  Dublin;  E.  W. 
Jordan,  Judge. 

Action  between  J.  W.  Martin  and  J.  W. 
Carter.  From  an  order  granting  a  new  trial, 
Martin  brings  error.    Affirmed. 

Jas.  B.  Sanders,  for  plaintiff  in  error.  W. 
C.  Davis,  for  defendant  in  error. 

RUSSEI^U  J.    Judgment  affirmed. 


(9  Oa.  App.  129) 

OABANISS  V.  STATE.     (No.  2,252.) 

(Court  of  Appeals  of  Georgia.     June  14,  1910. 
On  Rehearing,  Sept  «,  1910.) 

(Syllnhus  by  the  Court,) 

1.  Cbiminai.  Law  (i  1163*)— Tbial  fob  Mis- 
demeanob  as  fob  Felony. 

Prima  facie,  a  person  charged  with  a  mis- 
demeanor suffers  no  prejudice  from  having  his 
case  tried  as  if  it  were  a  felony,  provided  the 
court  sentences  him  as  for  a  misdemeanor. 

[Ed.    Note. — For    other    cases,    see    Crimina) 
Law,  Dec.  Dig.  §  1163.*] 

2.  Banks  and  Banking  (J  62*)— Illegally 
Declabing  a  Dividend  —  Nature  of  Of- 
fense. 

The  offense  of  a  president  or  director  of  a 
bank  declaring  a  dividend  from  funds  of  the 
bank  other  than  the  legitimate  profits  is  a  sev- 
eral rather  than  a  Joint  offense ;  and,  in  an  in- 
dictment against  the  president  or  one  of  the 
directors,  it  is  not  necessary  to  set  out  the 
names  of  other  directors  not  indicted,  though 
they  mav  have  participated  in  the  declaration 
of  the  dividend. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Dec.  Dig.  §  62.*] 

3.  Banks  and  Banking  (S  61*)— Dividend 
FBOM  Funds  Otheb  than  Pbofits. 

It  is  criminal  for  the  president  and  direct- 
ors of  a  bank  to  declare  t  dividend  from  funds 
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other  than  profits,  whether  the  bank  in  ques- 
tion be  a  bank  of  issue  or  not 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  |  61.*] 

4.  Criminal  I^aw  (§  278*)— Plea  in  Abate- 
ment—Grounds. 

The  alleged  disqualification  of  grand  jurors 
propter  affectum  is  not  valid  ground  for  plea  in 
abatement  •  to  an  indictment. 

[EJd,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  640 ;    Dec.  Dig.  |  27a*] 

5.  Indiotment  and   Information   ((   15*)^ 
Plea  in  Abatement— Grounds. 

The  fact  that  there  is  another  indictment 
pending  in  court  against  the  defendant  charging 
hink  with  the  same  ofitense  affords  no  ground  for 
plea  in  abatement 

[EJd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  83;  Dec  Dig.  } 
16.*] 

6.  Indictment  and  Information  (§  137*)— 
Motion  to  Quash— Grounds. 

It  is  no  ground  for  quashing  an  indictment 
that  the  oath  was  administered  to  the  regular 
^land  jurors,  who  served  during  the  term,  by  a 
judge  of  the  superior  court  who  happened  to  be 
disqualified  from  trying  the  case  arising  on  the 
I)articular  indictment. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  480-482;  Dec. 
Dig.  §  137.*] 

7.  Banks   and    Banking    (8    62*)— Illegal 
Payment  of  Dividend— Evidence. 

The  evidence  shows,  practically  without  dis- 
pute, that  during  the  defendant*s  incumbency  as 
president  of  a  bank  it  suffered  losses  through 
taking  pax>ers  that  proved  to  be  insolvent  and 
worthless;  that  these  bad  debts  and  worthless 
papers  were  not  charged  otL,  but  were  allowed 
to  accumulate  until  they  were  sufficient  not  only 
to  offset  all  surplus  and  undivided  profits,  but 
also  seriously  to  impair  the  original  capital  of 
the  institution ;  that  while  this  state  of  affairs 
existed,  and  at  a  time  when  the  defendant  in  all 
human  probability  knew  it  existed,  he  joined 
with  the  board  of  directors  in  declaring  a  div- 
idend. Held  that  irrespective  of  the  defend- 
ant's motives  in  the  matter,  the  transaction  was 
a  violation  of  the  penal  statutes  of  this  state, 
and  that  these  main  facts  are  so  strongly  es- 
tablished as  to  preclude  the  granting  of  a  new 
trial  for  slight  errors  in  the  admission  or  rejec- 
tion of  testimony  relating  to  collateral  issues. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  |  62.*} 

a  Criminal  Law   (|  923*)  — New   Trial  — 
Grounds. 

It  is  not  sufficient  ^ound  for  new  trial 
that  the  court  caused  a  disqualified  juror  to  be 
put  upon  the  defendant,  where  it  appears  that 
the  juror  was  stricken,  especially  where  it  does 
not  appear  that  the  defendant  was  thereby 
caused  to  exhaust  his  peremptory  challenges. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S§  2225-2236;  Dec.  Dig.  S 
923.*] 

9.  Jury  (H  41,  110,  149*)— Disqualification 
OF  Juror— Age— Waiver. 

In  a  criminal  case  it  it  ground  of  chal- 
lenge that  a  juror  is  over  60  years  of  age.  If 
the  fact  is  known  in  advance,  the  right  of  chal- 
lenge is  waived  by  his  being  sccepted  as  a  ju- 
ror. But  if  the  fact  of  his  being  over  age  is 
discovered  after  he  has  gone  into  the  box,  but 
before  the  state  has  begun  the  introduction  of 
testimony,  either  party  may  call  the  attention 
of  the  court  to  the  matter,  and  it  thereupon  be- 


comes the  duty  of  the  court  to  cause  him  to  be 
removed  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §S  246,  507;    Dec.  Dig.  {f  41,  UO,  149.*] 

10.  Banks  and  Banking  (|  62*) — Illegal 
Dividend— Prosecution— Admissibility  op 
Evidence. 

In  the  prosecution  of  a  bank  president  for 
illegally  declaring  a  dividend  on  a  given  dste. 
evidence  going  to  show  that  the  conditions  which 
made  the  declaration  of  the  dividend  illegal  had 
existed  for  some  time  prior  thereto  is  relevant, 
as  tending  to  establish  the  condition  of  the 
bank's  affairs  on  the  day  in  question,  as  well  as 
to  show  the  president's  opportunities  for  knowl- 
edge of  these  conditions.  Proof  of  the  fact  that 
while  this  condition  of  affairs  was  in  existence 
prior  dividends  had  been  declared  Is  relevanL  as 
showing  that  the  profits  of  the  bank,  instead  of 
having  been  used  to  restore  the  bank  to  such  a 
condition  as  "w^ould  justify  the  declaration  of  a 
dividend,  had  been  distributed  to  the  stock  ho  Ider^i. 

[Ed.  Note. — For  other  cases,  see  Rnnks  and 
Banking,  Dec  Dig.  i  62.*] 

11.  Criminal  Law  (§  400*)—E)vidence— Com- 
petency, 

Though  the  charter  and  by-laws  of  a  bank 
may  be  the  hifrhest  evidence  as  to  who  should 
control  its  affairs,  yet  it  is  competent  for  a  wit- 
ness to  testify  that  a  designated  person  in  fact 
controlled  it;  that  is,  had  personal  charge  and 
direction  of  its  business  and  affairs. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f S  870-^86 ;   Dec.  Dig.  $  400.*] 

12.  Witnesses  (|  240*)— BbcAMiNATioN— Lead- 
iNO  QtTESTioNs— DrscRinoN  OF  Court. 

whether  a  party  shall  be  allowed  to  ask  a 
witness  a  leading  question  is  a  matter  addressed 
solely  to  the  discretion  of  the  trial  judge* 

[E3d.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  795,  837-839.  811-845;  Dec  Dig. 
S  240.*] 

18w  Criminal  Law  ((  400*)— iDBNTxncATioir 
OF  Documents. 

Where  only  the  existence  or  identification 
of  documentary  evidence  is  .involved,  or  where 
the  contents  of  the  writing  is  not  the  thing  ma- 
terial to  the  inquiry,  it  is  permissible  for  a  wit- 
ness to  refer  to  the  papers  in  qaesUon  and  to 
describe  them  in  a  general  way. 

[Fd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  iS  870-886 ;   Dec.  Dig.  (  400.*] 

14.  Cbiminal  Law  (§§  400,  1169*)— Trial— 
Reception  of  Evidence— Cure  of  Incom- 
petent E^riDBNGB— Summary  of  Books  of 
Account. 

Where  facts  can  be  ascertained  only  by  an 
examination  of  a  large  number  of  details  on 
books  of  account,  it  is  permissible  for  an  expert 
accountant,  who  has  made  an  examination  of 
the  books  and  figures,  to  testify  as  a  witness 
and  to  give  a  summarized  statement  of  what 
the  books  show,  provided  the  books  themselves 
are  made  accessible  to  the  court  and  to  the  par- 
ties. Moreover,  any  error  in  the  admission  of 
evidence  of  this  kind  is  cured  where  the  books 
themselves  are  introduced  in  evidence,  and  it 
is  admitted  that  they  show  the  same  facts  testi- 
fied to  by  the  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  87»-«86,  3146 ;  Dec  Dig.  §S 
400,  11G9.»] 

15.  Criminal  Law  (§  921*)— New  Trial— Bir 

ROR  IN  Excluding  Testimony. 

Though  the  court  may  have  been  guil^  of 
abstract  error  in  refusing  to  allow  the  defend- 
ant's counsel  to  ask  the  state's  witncsoco,  es^ 
pecially  the  expert  accountants,  ss  to  how  long 
It  would  have  taken  the  defendant  to  have  as- 
certained the  bank's  condition  by  an  examina- 
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don  of  the  bank's  bookB,  still,  under  all  the 
facts  of  the  case^  the  error  was  immaterial  and 
not  of  sufficient  importance  to  justify  the  grant- 
ing of  a  new  trial. 

[Bd.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2209;   Dec.  Dig.  §  921.*] 

16.  Banks  and  Banking  (§  62*)— Declakino 
Illegal  DiviDEND—pBosBCXJ'noN  —  Admis- 

BIBILITT  OF  E^^IDENCB. 

There  was  no  error  in  the  court's  allowing 
one  witness  to  testify  as  to  the  correctness  of  a 
list  of  insolvent  papers  carried  among  the  bank's 
assets  (though  he  was  ignorant  of  the  fkct  of 
the  solvency  or  insolvency  of  the  papers),  and 
in  allowing  another  witness,  who  could  not 
swear  to  the  correctness  of  the  list,  to  testify  as 
to  the  solvency  or  insolvency  of  the  particular 
papers  mentioned.  The  testimony  thus  connect- 
ed was  admissible. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  i  62.*] 

17.  Criminal  Law  (§  460*)  —  Opinion  E^?I- 
DENCE— Solvency  ob  Insolvency. 

Solvency  or  insolvency  is  a  matter  admit- 
ting of  opinion  evidence  under  the  general  rules 
on  that  subject. 

[E«d.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  i  46a*] 

1&  Criminal  Law  ((  483*)— Admissibilitt  or 
Evidence. 

There  was  no  error  in  admitting  the  cor- 
respondence referred  to  in  the  eighteenth  divi- 
sion of  the  opinion. 

[Ed:  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1022 ;   Dec.  Dig.  |  43a*] 

19.  Criminal  Law   (jj  434*)- "Pbosecution— 
Admissibiuty  of  Evidence. 

There  was  no  error  in  admitting  in  evidence 
the  books  of  the  bank. 

[}Qd.  Note.— For  other  cases,  see  Criminal 
•Law,  Dec.  IMg.  }  434.*] 

20.  Criminal  Law  (§  918*)  — New  Tbl^  — 
Gbounds. 

CoIlo<iuie8  between  court  and  counsel  as  to 
the  validity  of  objections  to  evidence  do  not 
QBually  afford  cause  for  new  trial.  The  inci- 
dent complained  of  in  the  present  case,  as  ex- 
plained by  the  trial  judge,  falls  within  the  gen- 
eral rule. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2182;  Dec  Dig.  (  9ia«] 

2L  Evidence  Pbopeblt  Admitted. 

The  testimcmy  as  to  the  transactions  had 
with  the  bank  by  an  alleged  partnership  was 
admissible  in  connection  with  other  testimony, 
which,  while  disputed,  tended  to  show  that  the 
defendant  was  a  member  of  that  partnership. 

22.  Criminal  Law  (|  697*)— Continuance. 
The  action  of  the  trial  jndge  in  overruling 

defendant's  motion  for  a  continuance  in  the  light 
of  all  the  circumstances  does  not  warrant  the 
grant 'of  a  new  trial  by  this  court 

[Ed..  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1331,  1332 ;  Dec.  Dig.  { 
507.*1 

23.  Criminal  Law  (|  283*)— Plea  in  Abate- 
ment—Gboun  DS. 

E>ven  if  it  be  valid  ground  for  plea  in  abate- 
ment to  an  indictment  that  a  qualified  grand 
juror  was  dischar^d  from  the  body,  the  fact 
that  he  was  not  for  some  cause  disqualified  or 
otherwise  entitled  to  be  relieved  from  service 
must  affirmatively  appear.  Especially  is  this 
true  where  18  qualified  grand  jurors  remain  aft- 
er the  juror  in  question  had  been  excused. 

[Bd.  Note.— For  other  cases,  see  Criminal 
I-iAW,  Cent.  Dig.  |  654 ;    Dec.  Dig.  §  283.*] 


24.  New  Trial  Pbopeblt  Denied. 

No  sufilcient  cause  for  the  granting  of  a 
new  trial  appears. 

Error  from  Superior  Court,  Bibb  County; 
U.  V.  Whipple,  Judge. 

J.  W.  Cabanlss  was  convicted  of  declaring 
a  dividend  out  of  funds  of  a  bank  other  than 
profits  thereof,  and  he  brings  error.  Af- 
firmed. 

Jos.  Hill  Hall,  W.  D.  Nottingham,  Roland 
ElliB,  M.  Fulton  Hatcher,  Warren  Roberts, 
Custis  Nottingham,  and  Henry  C.  Peoples,  for 
plaintiff  in  error.  W.  J.  Grace,  Sol.  Gen.,  and 
T.  S.  Felder,  for  the  State. 

POWELL,  J.  It  will  be  necessary  to  ex- 
tend this  opinion  to  an  unusual  len^h  in 
order  to  cover  the  case  as  presented  in  this 
court.  The  record  contains  about  400  pages 
of  typewritten  matter.  Nevertheless  we  will 
attempt  to  deal  with  the  case  as  briefly  as 
is  i)ossible  with  due  regard  to  the  number  of 
points  presented  and  their  importance.  The 
indictment  (omitting  the  formal  parts)  char- 
ges: "On  the  thirty-first  day  of  December  in 
the  year  nineteen  hundred  and  six,  in  the 
county  aforesaid,  [the  defendant]  did  then 
and  there  unlawfully,  being  president  of  the 
Exchange  Bank  of  Macon  and  a  director  of 
said  bank  and  a  mepiber  of  the  board  of  di- 
rectors thereof,  said  bank  being  a  banking 
cori)oration  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Georgia  and  having 
its  principal  office  and  place  of  business  lo- 
cated in  the  city  of  Macon  in  said  county, 
declare,  in  connection  and  conjunction  with 
the  board  of  directors  of  said  Exchange  Bank 
of  Macon  and  a  majority  of  said  board  of 
directors,  a  dividend  of  three  per  centum  up- 
on the  capital  stock  of  said  Exchange  Bank 
of  Macon,  and  did  then  and  there,  in  pursu- 
ance of  said  declaration  of  said  dividend  of 
three  per  centum  as  aforesaid,  pay  over  said 
dividend  to  the  stockholders  of  said  Ex- 
change Bank  of  Macon,  said  payment  of  said 
dividend  as  aforesaid  being  then  and  there 
made  from  the  capital  stock  of  said  Exchange 
Bank  of  Macon  and  from  other  funds  of  said 
bank  and  not  from  the  net  profits  arising 
from  the  business  of  said  fihcchauj^  Bank 
of  Macon,  said  declaration  of  said  dividend 
and  said  payment  thereof  not  b^ng  then  and 
there  authorized  by  the  net  profits  arising 
from  the  business  of  said  corporation.  And 
the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  say  that  the  aforesaid 
offense  herein  alleged  was  unknown  until 
the  sixth  day  of  July  In  the  year  nineteen 
hundred  and  seven." 

To  this  indictment  the  defendant  filed  a 
demurrer,  presentlnir  In  substance  the  fol- 
lowing grounds:  That  the  indictment  fails 
to  all^e  that  the  Exchange  Bank  of  Ma(H>n 
was  a  bank  of  issue ;  that  it  does  not  allege 
the  names  of  the  person  with  whom  this  de- 
fendant acted  in  comiectlon  or  conjunction. 
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or  show  that  they  were  unknown  to  the  grand 
jurors,  the  offense  being  one  which  under  the 
public  law  of  this  state  could  not  be  com- 
mitted by  one  person  alone,  and  therefore 
being  a  Joint  offense;  that  the  indictment 
fails  to  allege  any  offense  under  the  laws  of 
this  state.  While  the  demurrer  contains  oth- 
er grounds,  the  above  statement  practically 
covers  them  all. 

The  defendant  also  filed  a  plea  In  abate- 
ment The  first  ground  sets  up  that  nine  of 
the  grand  Jurors  impaneled  at  the  term  of 
the  court  at  which  the  presentment  was  re- 
turned were  not  legally  qualified  to  act  as 
grand  jurors  in  the  investigation  of  the  case, 
because  they  were  drawn  by  Judge  W.  H. 
Felton  (judge  of  the  superior  court  of  the 
county  in  which  the  prosecution  was  pend- 
ing), together  with  Robert  A.  Nisbet,  clerk  of 
said  court,  and  George  W.  Robertson,  the 
sheriff,  and  these  persons  were  disqualified 
to  act  in  the  drawing  of  the  grand  Jurors  by 
reason  of  their  being  depositors  in  the  Ex- 
change Bank,  and  for  other  disqualifying 
causes.  The  second  ground  of  the  i^ea  In 
abatement  sets  up  that  the  precept  contain- 
ing the  names  of  the  grand  jurors  objected 
to  was  turned  over  by  Judge  Felton  to  Sir. 
Nisbet,  the  clerk,  and  that  the  latter  was  dis- 
qualified to  handle  the  precept  The  third 
ground  sets  up  that  Mr.  Robertson,  the  sher- 
iff, was  disqualified  to  serve  the  grand  Jurors. 
The  fourth  ground  sets  up  that  Judge  Felton 
was  disqualified  In  causing  these  jurors  'to 
be  impaneled  to  act  as  grand  juror&  This 
ground  also  contains  a  subdivision  setting 
up  that  10  other  persons  were  held  to  be 
qualified  jurors  by  Judge  Felton,  but  we  are 
unable  to  ascertain  exactly  what  is  meant  by 
this  objection,  as  these  persons  do  not  appear 
In  the  list  of  grand  jurors  which  is  set  out 
in  the  bill  of  Indictment  in  tne  case.  The 
fifth  ground  of  the  plea  in  abatement  sets 
up  that  one  of  the  grand  Jurors  who  partici- 
pated in  the  return  of  the  bill  of  indictment 
was  related  within  the  prohibited  degrees  to 
a  stockholder  in  a  corporation  which  was  a 
depositor  in  the  Exchange  Bank,  and  was  for 
that  reason  disqualified.  The  sixth  ground 
sets  up  that  one  of  the  grand  jurors  was  a 
stockholder  in  the  Union  Savings  Bank  & 
Trust  Company,  wbich  was  a  depositor  in 
the  Exchange  Bank,  and  for  that  reason  was 
disqualified.  The  seventh  ground  sets  up  that 
nine  of  the  grand  jurors  who  participated  in 
the  return  of  the  bill  of  Indictment  were  dis- 
qualified to  act  as  grand  jurors  in  the  inves- 
tigation of  the  case,  for  the  reason  that  they 
were  drawn  after  the  opening  of  the  term  by 
Judge  Whipple,  who  presided  in  this  case  in 
lieu  of  Judge  Felton,  and  were  drawn  by  him 
in  connection  with  Mr.  Nisbet  the  derk,  and 
Mr.  Robertson,  the  sheriff,  the  latter  two  be- 
ing disqualified  from  iMirticipating  in  the 
drawing  of  the  grand  jurors.  The  eighth 
and  ninth  grounds  set  up  the  disqualification 
of  Mr.  Nisbet  the  clerk,  to  issue  summons 
for  the  grand  Jurors,  and  of  Mr.  Robertson, 


the  sheriff,  to  serve  the  precept  The  tenth 
ground  of  this  plea  complains  that  the  grand 
jurors  were  not  properly  purged  by  Judge 
Whipple,  because  none  of  them  were  asked 
as  to  their  relationship  to  depositors  in  the 
Bhcchange  Bank  at  the  time  of  the  failure, 
and  that  as  a  result  of  his  failure  to  ask  this 
question,  two  who  were  either  depositors  or 
related  to  depositors  served  upon  the  grand . 
jury  returning  the  bill  of  indictment  The 
eleventh  ground  makes  substantially  the  same 
complaint  If  we  understand  the  twelfth 
ground,  the  point  is  that  when  Judge  Whip- 
ple purged  the  original  grand  Jury  so  as  to 
remove  disqualified  persons,  for  the  purpose 
of  taking  up  for  consideration  the  present 
case,  and  as  a  result  caused  a  number  of 
tales  jurors  to  be  placed  upon  the  grand  juiy, 
be  caused  the  oath  to  be  administered  to  the 
tales  jurors  only,  and  did  not  require  the  re- 
maining members  of  the  body  to  be  resworn. 
The  thirteenth  ground  complains  that  one 
of  the  grand  jurors,  after  being  impaneled, 
was  excused  from  service  improperly,  for  the 
alleged  reason  that  no  legal  cause  for  bis 
discharge  as  a  grand  Juror  was  shown  by 
the  minutes  of  the  court  or  known  to  the  de- 
fendant The  fourteenth  ground  sets  up  that 
the  present  bill  of  indictment  should  be 
quashed  because  there  was  already  pending 
against  the  defendant  in  court  one  special 
presentment  for  the  same  offense.  The  fif- 
teenth ground  sets  up  that  the  defendant  had 
not  been  given  sufficient  time  to  investigate 
or  challenge  the  qualifications  of  the  gran^ 
jurors  impaneled  for  the  purpose  of  consid- 
ering the  special  presentment  against  him — 
the  defendant  having  been  given  one  hour 
after  the  impaneling  of  the  grand  jurors  in 
wbich  to  ascertain  whether  the  grand  jurors 
were  qualified  or  not 

While  the  special  presentment  denominated 
the  crime  as  "a  felony,"  the  jury  recommend- 
ed that  the  defendant  be  punished  as  for  a 
misdemeanor,  and  the  Judge  approved  the 
recommendation  and  imposed  sentence  ac- 
cordingly. After  the  conviction,  the  defend- 
ant filed  a  motion  for  new  trial  and  a  mo- 
tion in  arrest  of  judgment  The  grounds  of 
the  motion  for  new  trial  will  not  be  stated 
here,  but  the  facts  upon  which  they  depend 
will  be  discussed  in  the  course  of  the  opinion. 
The  motion  in  arrest  of  Judgment  was  based 
upon  substantially  the  same  grounds  as  those 
set  out  in  the  demurrer,  and  upon  the  further 
ground  that  the  law  upon  which  the  special 
presentment  was  returned  had  been  repealed, 
and  was  not  existing  at  the  time  of  the  al- 
leged offense. 

1.  Taking  up  the  points  in  somewhat  in- 
verse order,  we  will  consider  the  question 
as  to  whether  there  was  In  existence  at  the 
time  of  the  alleged  offense  any  criminal  stat< 
ute  covering  the  crime;  for,  if  there  was  no 
statute  covering  the  transaction,  it  would  be 
needless  to  consider  the  other  points  pre- 
sented. Section  210  of  the  Penal  Code  pro- 
vides:  "No  dividends  shall  be  made  by  ai^ 
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bank,  except  ftom  the  net  profltB  arising 
from  the  business  of  the  corporation;  and 
if  any  president  and  directors  shall  declare, 
or  pay  over  any  dividend  from  the  capital 
stock,  or  any  other  funds  of  the  bank,  except 
the  net  profits  thereof,  such  president  and 
directors  shall,  severally,  be  punished  by 
confinement  and  labor  in  the  penitentiary 
for  not  less  than  four  years  nor  longer  than 
ten  years*"  Section  691  of  the  Penal  Code 
provides:  ''No  Joint-stock  company,  corpora- 
tion, or  other  association,  shall  declare  any 
dividend,  or  distribute  any  money  among  its 
members  as  profits,  when  such  dividend,  or 
money,  is  not  the  legitimate  proceeds  of  its 
investments.  Any  president,  director  or  oth- 
er officer  or  agent  of  any  Joint-stock  com- 
pany, corporation,  or  other  association,  vio- 
lating the  provisions  of  this  section,  shall 
be  guilty  of  a  misdemeanor."  The  particu- 
lar point  made  by  counsel  for  plaintiff  in 
error  is  that  the  statute  codified  in  section 
210,  supra,  was  repealed  by  the  enactment 
of  the  statute  of  1887,  codified  in  section  691, 
supra,  the  latter  being  the  last  legislative 
enunciation  on  the  subject,  except  in  so  far 
as  section  691  has  been  amended  in  an  im- 
material respect  by  the  act  of  Elecember  16, 
1902.  Acts  1902,  p.  58.  We  recognize  the 
rule  that,  where  there  are  two  conflicting 
sections  of  the  Code  and  both  are  derived 
from  legislative  acts,  that  section  prevails 
which  is  derived  from  the  later  act;  it  be- 
ing considered  the  last  expression  from  the 
lawmaking  power  on  the  subject.  Berry  v. 
Jordan,  121  Ga.  537  (1),  49  8.  Ew  607;  Lamar 
V.  Allen,  106  6a.  158,  165  (top  page),  33  S. 
VL  95S.  However,  we  deem  it  unnecessary  to 
decide  whether  section  210  of  the  Penal 
Code  Is  still  in  force,  or  whether  it  has  been 
repealed  by  the  act  codified  in  section  601. 
If  section  691  applies  to  banks,  then  so  far 
as  the  present  transaction  is  concerned  its 
only  effect  was  to  make  the  crime  charged 
against  the  defendant  a  misdemeanor  instead 
of  a  felony.  It  would  still  be  unlawful  for 
the  president  and  directors  to  pay  dividends 
from  the  capital  stock  or  any  other  funds  of 
the  bank,  except  its  net  profits  legitimately 
derived  from  its  investments;  and  the  pres- 
ent indictment  would  be  adequate  to  charge 
that  offense.  The  writer  may  personally  ex- 
press the  view  that  the  argument  in  favor 
of  the  proposition  that  banks  are  included 
within  the  provisions  of  section  691,  supra,  is 
very  strong,  and  that  there  is  much  in  the 
history  of  the  legislation  on  this  subject 
tending  to  support  counsel  for  the  plaintiff 
in  error  in  their  contention  that  the  latter 
act  had  operated  to  repeal  the  former;  but, 
as  we  have  said,  this  is  immaterial  for  the 
defendant  has  received  a  misdemeanor  sen- 
tence. It  does  not  appear  from  the  record 
that  the  defendant  was  in  any  wise  prej- 
udiced by  the  fact  that  the  grand  Jury  in 
returning  their  presentment  spoke  of  the 
offense  in  general  terms  as  a  felony.  The 
rule  Is  too  well  recognized  to  require  even 


the  citation  of  authority  that  it  is  immaterial 
by  what  language  an  indictment  styles  the 
offense  charged,  if  it  in  fact  charges  an  of- 
fense.* Nor  is  there  any  complaint  that  at 
any  time  during  the  progress  of  the  trial  the 
defendant  was  In  any  wise  prejudiced  be- 
cause the  court  may  have  had  in  mind  that 
he  was  trying  the  defendant  for  a  felony. 
Indeed,  so  far  as  the  record  is  concerned, 
we  are  not  able  to  say  that  the  court  treat- 
ed the  matter  as  a  felony  further  than  to 
allow  the  defendant  to  challenge  the  Jurors 
as  if  he  were  on  trial  for  a  felony;  and  he 
does  not  complain  of  this  fact  and  could  not 
well  complain  of  it  He  received  a  misde- 
meanor sentence.  This  is  the  controlling 
fact  Practically  the  same  point  was  in- 
volved in  Ayers  v.  State,  3  Ga.  App.  305,  59 
S.  B.  924,  and  it  was  held  there  that  **where, 
by  an  erroneous  couceptiop  of  court  and 
counsel,  a  misdemeanor  case  is  tried  as  if 
it  were  a  felony,  but  the  error  is  discovered 
before  sentence,  so  that  no  harm  in  this  re- 
spect results  to  the  defendant,  the  error  is 
prima  facie  harmless  to  the  defendant'' 

2.  The  court  is  of  the  opinion  that  the 
point  raised  by  the  demurrer  that  the  in- 
dictment should  have  set  forth  the  names 
of  the  other  directors  Is  not  well  taken.  The 
indictment  is  substantially  in  the  language 
of  the  statute,  and  the  statute  itself  (whether 
section  210  or  section  691  be  recognized  as 
the  proper  statute)  seems  to  contemplate  that 
the  offense  shall  be  several  rather  than  Joint 
in  such  a  sense  as  to  require  that  all  who 
participated  should  be  named  in  the  indict- 
ment We  do  not  think  that  decisions  in 
riot  cases  holding  that  the  other  participants 
must  be  named,  if  known,  are  either  applica- 
ble or  controlling  in  a  case  like  this. 

3.  The  point  that  the  indictment  should 
have  alleged  that  the  Exchange  Bank  was 
a  bank  of  issue  is  not  well  taken,  irrespec- 
tive of  the  question  as  to  whether  the  indict- 
ment was  under  section  210  or  section  691. 
Certainly  such  an  allegation  would  not  be 
required  under  section  691;  and  following 
Youmans  v.  State,  7  Ga.  App.  101,  66  S.  B. 
383,  it  would  not  be  required  under  section 
210.  We  find,  therefore,  no  error  in  over- 
ruling the  demurrer  and  the  motion  in  ar- 
rest of  Judgment  The  Thornton  Case,  5  Ga. 
App.  397,  63  S.  B.  301,  did  not  touch  this 
question. 

4.  As  to  the  plea  in  abatement:  It  was 
held  by  this  court  in  Hall  v.  State,  7  Ga. 
App.  115  (1),  66  S.  B.  390,  that  "alleged  dis- 
qualification of  grand  Jurors  propter  affec- 
tum is  not  valid  ground  for  plea  in  abate- 
ment to  an  indictment'*  Bven  if  this  did  not 
fully  cover  the  points  made,  the  well-recog- 
nized rule  that,  where  the  disqualification 
of  the  grand  Jurors  is  known  prior  to  the 
return  of  the  indictment  the  objection  must 
be  made  at  that  time  or  it  will  be  considered 
waived,  would  control.  We  think,  however, 
that  the  whole  question  is  decided  in  the 
Hall  Case,  supra,  and  the  reasons  there  given. 
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5.  The  plea  In  abatement  contains  tbe 
ground  that  there  was  another  presentment 
pending  In  court  against  the  defendant  for 
the  same  offense.  It  is  well  settled  in  this 
state  that  in  criminal  cases  a  former  indict- 
ment or  former  arraignment  constitutes  no 
defense,  except  In  cases  where  there  has  been 
former  jeopardy.  Gray  v.  State,  6  Ga.  App. 
428  (1),  65  >S.  B.  191,  and  cases  cited. 

6.  The  fact  that  Judge  Whipple  did  not 
reswear  the  grand  Jurors  who  remained  on 
that  body  after  the  disqualified  Jurors  were 
removed  affords  no  ground  for  abating  the 
indictment  The  grand  Jurors  take  the  oath 
severally,  even  though  they  be  sworn  in  a 
body.  Dven  though  Judge  Felton  was  dis- 
qualified in  the  case  at  bar,  and  though  it 
became  necessary  for  Judge  Whipple  to  re- 
organize the  grand  Jury  to  a  certain  extent, 
still  Judge  Felton  was  not  disqualified  to  ad- 
minister the  oath  to  the  grand  Jurors  who 
were  to  serve  generally  during  the  term. 
It  would  not  be  reasonable  to  hold  that  a 
Judge  of  the  superior  court  could  not  per- 
form the  usual  acts  incident  to  organizing 
the  court  if  he  happened  to  be  disqualified 
in  some  case  that  was  likely  to  come  up  dur- 
ing the  session,  or  to  hold  that  if,  as  ha])- 
pened  in  the  present  case,  it  became  neces- 
sary during  the  progress  of  the  term  to  pre- 
sent to  the  grand  Jury  some  matters  in  which 
he  was  disqualified,  the  grand  Jurors  would 
be  absolved  from  the  oaths  which  he  had 
previously  caused  to  be  administered  to  them. 

7.  Coming  now  to  the  motion  for  new  trial: 
As  is  usual,  the  first  ground  is  that  the  ver- 
dict is  without  evidence  to  support  It.  The 
point  is  not  stressed  in  the  argument,  but 
we  may  take  this  as  a  suitable  heading  for 
stating  certain  matters  which  will,  in  a 
greater  or  less  degree,  be  relevant  in  the 
consideration  of  othor  points  presented  In 
the  motion  for  new  trial;  for  there  is  no 
complaint  made  upon  the  charge  of  the 
comrt,  and  the  motion  for  new  trial  relates 
largely  to  rulings,  upon  matters  depending 
upon  the  evidence.  The  proof  is  overwhelm- 
ing that  at  the  time  the  dividend  in  ques- 
tion was  declared  the  Eixchange  Bank  was 
hopelessly  insolvent,  and  had  been  so  for 
some  time.  It  is  likewise  very  clear  from 
the  testimony,  and  practically  undisputed, 
that  this  bank  had  been  carrying  upon  its 
books  as  live  assets  stocks,  notes,  and  ac- 
counts which  for  a  long  period  of  time  had 
been  so  utterly  and  hopelessly  insolvent  as 
to  render  them  absolutely  worthless.  These 
items  amounted  to  at  least  $240,000.  They 
were  sufficient,  if  they  had  been  charged 
off,  to  have  more  than  consumed  not  only  the 
undivided  profits,  but  the  surplus  fund  of 
the  bank,  and  to  have  impaired  the  capital. 
The  testimony  of  the  expert  accountant 
showed  that  as  far  back  as  June  30,  1905, 
the  capital  stock  of  the  bank,  which  was 
?500,Opo,  had  been  impaired  nearly  $140,000. 
But  it  takes  no  expert  accountant  to  see 
that  If  such  items  as  stock  in  defunct  banks  | 


and  corporations,  old  notes  and  overdrafts 
on  persons  who  had  been  insolvent  for  a 
long  time — ^according  to  the  undisputed  tes- 
timony, hopelessly  insolvent — had  been  writ- 
ten off  the  books,  there  would  have  been  no 
profits  from  which  to  declare  a  dividend. 
It  is  beyond  question  that  these  items  far 
exceeded  the  sums  legitimately  earned  by 
the  bank's  investments  during  the  dividend 
period  immediately  in  point 

The  Code  sections  in  question  do  not  con- 
tain any  express  provision  relieving  a  pres- 
ident or  director  from  criminal  liability 
where  he  declares  a  dividend  In  good  faith, 
believing  that  the  bank  has  earned  it,  yet  it 
seems  to  be  the  correct  view  that  such  an 
exception  does  exist  by  implication;  but 
if  It  does  exist,  there  must  run  with  it  the 
corollary  that,  before  the  offending  ofilciai 
can  claim  the  benefit  of  any  such  exception, 
it  should  appear  that  he  has  not  acted  reck- 
lessly, that  he  has  not  willfully  or  in  gross 
negligence  shut  his  eyes  to  the  situation. 

The  president  of  a   bank   is,   of  course, 
charged  by  law  with  knowledge  of  what  is 
contained  upon  its  books,  and  with  a  knowl- 
edge of  the  condition  of  its  financial  affairs, 
but,  in  a  criminal  trial  of  the  character  now 
before  us,  this  is  only  a  prima  facie  inference, 
and  we  can  readily  see  that  in  a  bank  of  the 
size  of  the  Exchange  Bank  at  Macon  the 
president  would  have  to  rely  for  his  informa- 
tion, more  or  lees,  upon  the  bookkeeping  of 
his  subordinates  and  upon  reports  made  to 
him  by  them.    And  if  he  acted  in  good  faith 
ui)on  such  reports  and  was  really  deceived 
as  to  the  conditions  of  affairs,  and  if,  thus 
honestly  but  ignorant! y  acting  upon  the  be- 
lief that  the  bank  had  really  earned  a  divi- 
dend, he  Joloed  in  declaring  it,  it  would  be 
hard  indeed,  if  not  contrary  to  law,  to  hold 
him  criminally  responsible  for  doing  what 
any  other  reasonably  prudent  naan  would 
have  done   under  the  circumstances.     But 
under  the  facts  of  the  present  case  It  Is  hard- 
ly conceivable  that  the  defendant,  who,  even 
according  to  his  own  statement  on  the  trial, 
practically  controlled  the  bank,  so  far  as 
its  general  management  was  concerned,  who 
had  spent  a  long  number  of  years  in  its 
service  in  the  respective  positions  of  cashier 
and  president,  who  himself  says,  "I  usuaUy 
remained  In  t2ie  bank,  engaged  in  the  duties 
devolving  upon  the  president,  from  10  to  12 
hours  a  day,  going  to  the  bank  about  8  o'clock 
in  the  morning,  taking  only  about  one  hour 
for  dinner,  and  then  remaining  at  the  bank 
from  after  dinner  until  late  in  the  afternoon, 
and  often  returning  at  night,"  who  was  ab- 
sent from  its  service  during  the  whole  peri- 
od of  his  incumbency  only  once,  when  he 
took  a  10  days'  vacation — it  is  hardly  con- 
ceivable that  he  could  have  failed  to  know 
that  the  bank  was  carrying  as  live  assets 
tills  large  amount  of  paper  which  was  long 
since  hopelessly  dead.    It  was  not  necessary 
for  this  defendant,  situated  as  he  was,  to 
haye  any  accurate  knowledge  of  wliat  wai 
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contained  upon  the  books  of  the  bank,  for 
him  to  have  known  that  these  dead  items 
should  have  been  charged  off  before  divi- 
dends were  declared.  We  can  readily  see 
how  the  defendant  conid  have  excused  him- 
self in  his  own  conscience  from  the  painful 
duty  of  embarrassing  his  bank  by  charging 
off  these  dead  items.  He  doubtless  conceiv- 
ed that  It  would  be  best  in  the  long  run 
not  to  make  the  bank's  embarrassment  pub- 
lic, as  it  would  have  been  made  through  the 
fSact  that  it  had  failed  to  declare  a  dividend. 
But  motives  of  this  kind,  exculpatory  as  they 
are  in  a  certain  sense,  do  not  afford  any  le- 
gal excuse  for  a  plain  violation  of  the  law. 

It  is  fair  to  the  defendant  to  state  (espec- 
ially in  the  light  of  what  we  have  felt  it 
our  duty  to  say  above)  that  his  personal  in- 
terest in  the  matter  of  declaring  dividends 
was  somewhat  small,  for  he  owned  no  very 
great  amount  of  the  bank's  stock.  The  divi- 
dends for  the  most  part  went  to  others.  We 
think  it  is  plahi  that  he  committed  the  crime 
charged  against  him  In  an  effort  to  conceal  the 
bank's  embarrassments  for  the  purpose  of 
tiding  over  them,  and  to  shield  the  directors, 
stockholders,  depositors,  and  the  public  from 
the  losses  which  usually  follow  when  the 
credit  of  a  big  banking  institution  becomes 
impaired  or  questioned  in  the  public  mind; 
for  it  Is  a  critical  thing  for  a  bank's  credit 
to  become  questioned  or  for  knowledge  of 
Its  embarrassments  to  become  public.  Such 
things  are  so  easily  exaggerated  in  the  pub- 
lic mind.  The  point  is  that  it  is  wholly  un- 
necessary to  impute  to  the  defendant  cor- 
rupt or  malign  motives  In  order  to  say  that 
the  record  before  us  shows  plainly  and  prac- 
tically unequivocally  that  he  violated  the 
law  in  regard  to  the  dividend  in  question. 
His  bare  statement  to  the  contrary  is  all 
that  stands  opposed  to  the  overwhelming 
proof;  and  even  in  his  statement,  specific 
as  it  is  to  many  matters,  he  does  not  attempt 
to  deny  (to  any  great  extent  at  least)  the 
things  which  to  our  minds  make  his  guilt 
the  plainest 

iWe  have  said  this  much  as  a  basis  for  the 
proposition  that  it  would  take  some  error  of 
more  than  minor  importance  to  Justify  a  re- 
versal of  the  case.  The  fact  of  the  long  and 
useful  life  of  the  defendant  and  of  the  ex- 
ceeding high  character  which  the  proof  on 
both  sides  of  the  case  shows  that  he  bore  has 
caused  us  to  hesitate  to  make  the  statement 
which  we  have  Just  made  as  to  the  evidence, 
for  no  court  should  forget  that  high  charac- 
ter and  good  name  are  entitled  to  some  con- 
sideration, when  facts  are  being  placed  upon 
perpetual  record;  but,  after  all,  it  is  perhaps 
fairer  to  him  and  to  the  public  that  the  full 
facts  should  be  known  and  understood,  and 
that  we  should  plainly  state  that  what  he 
has  been  convicted  for  is  that,  instead  of 
charging  off  ftom  the  banVs  assets  notorious- 
ly bad  debts  and  applying  whatever  profits 
there  were  to  restoring  the  bank's  capital,  he 
retained  these  insolvent  Items  ai^  live  assets, 


and  from  this  basis  declared  a  dividend  when 
the  dividend  should  not  have  been  declared, 
though  not  he,  but  others,  received  the  chief 
benefit  from  his  violation  of  that  strict  law 
which  governs,  and  should  govern,  the  of- 
ficers of  banks. 

8.  The  amended  motion  for  new  trial  orig- 
inally contained  seventy  grounds,  numbered 
from  1  to  70  consecutively.  Of  these  the  fol- 
lowing were  either  stricken  or  withdrawn  at 
the  hearing:  Grounds  17,  18,  Id,  21,  23,  26, 
34,  S5,  42,  44,  46,  40,  61,  53.  Grounds  1  and  6 
were  practically  emasculated  by  explanatory 
notes  of  the  trial  Judge.  Grounds  8,  30,  66, 
55,  and  69  are  not  adequate  on  account  of 
formal  deficiencies  to  present  any  question 
for  adjudication.  Grounds  9,  14^  24,  25, 
37, 39,  40,  45,  and  64  may  be  disposed  of  with 
the  statement  (without  going  into  detail)  that 
the  errors  complained  of  were,  even  if  well 
founded,  too  slight  to  Justify  a  reversal,  or 
else  were  cured  by  what  subsequently  took 
place  in  the  trial,  or  were  rendered  harmless 
by  the  admissions  of  the  plaintiff  in  error 
himself.  So  these  grounds  will  be  eliminat- 
ed in  advance  before  we  proceed  to  take  up 
for  discussion  the  other  matters  presented  in 
the  motion. 

In  the  second  ground  of  the  motion,  com- 
plaint \b  made  that  the  court  refused  to  put 
a  Juror  named  Cane  on  the  court  as  trior,  on 
the  ground  that  said  Cane  was  a  depositor  at 
the  time  of  the  failure  of  said  Exchange  Bank 
and  at  the  time  of  the  declaring  of  the  divi- 
dend in  question.  It  appears,  however,  that 
Mr.  Cane  did  not  serve  upon  the  Jury;  and 
it  does  not  appear  that  the  defendant  ex- 
hausted his  strikes  or  was  caused  to  exhaust 
his  strikes  by  reason  of  challenging  him.  This 
exception,  as  well  as  the  one  contained  in 
the  fifth  ground  of  the  motion  on  a  kindred 
point,  are  practically  controlled  against  the 
plaintiff  in  error  by  the  decisions  in  the  cases 
of  Carter  v.  State,  106  Ga.  872  (6),  32  &  B. 
346,  71  Am.  St  Rep.  262,  and  Cochran  v. 
State,  113  Ga.  736    (8),  39  S.  B.  337. 

9.  In  the  third  and  fourth  grounds  excep- 
tion is  taken  to  the  fact  that  the  court  on  ob- 
jection of  the  state's  counsel  excluded  from 
the  Jury  a  Mr.  Long  who  had  been  accepted 
by  both  sides  of  the  case,  on  the  ground  that 
he  was  over  60  years  of  age.  It  appears  that 
the  Juror  had  been  called  to  the  box  in  igno- 
rance of  the  fact  that  he  was  over  60  years 
of  age.  The  court's  attention  was  called  to 
the  matter  before  the  Jury  was  sworn,  and 
he  ordered  the  Juror  to  step  aside.  In  sec- 
tion 973  of  the  Penal  Code  it  is  made  a  causi- 
for  challenge  that  a  Juror  is  over  60  years 
of  age.  It  is  further  provided  in  the  same 
section  that  if  the  objection  ''be  true  In  fact, 
but  the  fact  is  unknown  to  either  party,  or 
the  counsel  for  such  party,  at  the  time  the 
Juror  is  under  investigation,  and  is  subse^ 
quently  discovered,  such  objection  may  be 
made,  and  the  proof  heard  at  any  time  be- 
fore the  prosecuting  counsel  submits  to  the 
Jury  any  of  his  erideuce  in  the  case."    In  the 
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case  before  vm  It  appears  that  state's  counsel 
did  not  know  at  the  time  the  juror  was  first 
examined  that  he  was  over  60  years  old.  It 
was  therefore  proper  for  the  court  to  remove 
him  from  the  Jury  prior  to  the  beginning  of 
the  Introduction  of  the  testimony.  See  Doyal 
V.  State,  70  Ga.  142  (2) ;  Robinson  v.  State, 
109  Ga.  506  (2),  34  S.  B.  1017;  Of.  Albany 
Phosphate  Oo.  v.  Hugger  Bros.,  4  Ga.  App. 
771  (5).  780,  62  S.  B.  533. 

10.  Grounds  7, 10,  11,  32,  43,  52,  65,  68,  and 
69  may  be  considered  together,  as  they  all 
present  substantially  the  same  point  They 
except  to  the  fact  that  the  court  allowed  wit- 
nesses to  testify  as  to  the  declaration  of  div- 
idends and  the  condition  of  the  bank  and 
as  to  other  transactions  relating  to  Its  affairs 
at  dates  other  than  December  31,  1906,  the 
time  when  the  alleged  Illegal  dividend  In 
question  was  declared.  The  testimony  was 
relevant,  especially  In  the  light  of  the  conten- 
tion of  the  defendant  that  even  though  the 
declaration  of  the  dividend  was  not  justified 
by  the  conditions  as  they  existed  at  the  time, 
he  thought  that  it  was,  and  honestly  believed 
that  it  was.  This  testimony  tended  to  show 
that  the  conditions  which  forbade  the  decla- 
ration of  the  dividend  in  question  had  been 
in  existence  or  coming  into  force  for  so  long 
a  time  that  the  defendant  by  reason  of  his 
actual  and  presumptive  knowledge  of  the 
bank's  affairs  must  have  been  cognizant  of 
the  conditions  which  did  exist  at  the  particu- 
lar time  in  question.  Further,  the  defendant 
was  attempting  to  show  as  one  of  the  reasons 
why  he  did  not  know  the  condition  on  De- 
cember 31,  1906,  that  the  books  were  kept 
by  subordinates  and  that  many  of  the  trans- 
actions of  the  bank  which  led  to  its  failure 
as  well  as  to  its  insolvency  on  the  particular 
date  in  question  were  not  known  to  him,  and 
much  of  the  testimony  objected  to  tended  to 
show  either  directly  or  circumstantially  that 
he  did  know  and  participated  in  these  trans- 
actions as  to  which  he  directly  or  indirectly 
professed  ignorance.  To  rebut  this  conten- 
tion of  the  defendant,  the  evidence  objected 
to  had  a  direct  relevancy. 

11.  The  thirteenth  and  fourteenth  grounds 
of  the  motion  present  exception  to  the  fact 
that  the  court  allowed  one  of  the  directors  of 
the  bank  to  state  that  Mr.  Cabanlss  control- 
led the  bank,  and  that  the  other  directors 
joined  in  declaring  the  dividend  upon  his 
statement  that  the  affairs  of  the  bank  au- 
thorized the  declaration  of  it  The  point 
counsel  make  is  that  the  control  of  the  bank 
was  determined  by  its  charter  and!  by-laws, 
and  that  the  written  statement  upon  which 
the  dividend  was  declared  was  prepared  by 
the  cashier  of  the  bank.  It  is  plain,  however, 
from  all  that  the  witness  said  upon  the  sub- 
ject that  he  was  speaking  of  who  actually 
controlled  the  bank,  and  not  upon  the  subject 
as  to  where  the  control  was  located  by  the 
charter  and  by-laws,  and  as  to  what  state- 
ments Mr.  Cabanlss  made  in  addition  to  the 
written  statement  that  bad  been  made  by 


the  cashier.  The  charter  and  the  by-laws  of 
the  bank  would  be  the  highest  evidence  as  to 
who  should  have  controlled  the  bank's  af- 
fairs, but  not  as  to  who  did  in  fact  control 
and  direct  them.  Even  if  it  were  a  violation 
of  the  charter  and  by-laws  that  the  directors 
should  have  allowed  one  man  to  control  abso- 
lutely the  bank^B  affairs,  yet  it  was  compe- 
tent to  show  by  parol  testimony  that  the 
charter  and  by-laws  were  violated  to  the  ex- 
tent that  the  defendant  did  in  fact  control 
them — the  word  "control"  being  used  in  a 
concrete  sense. 

12.  The  twelfth  ground  makes  complaint 
that  the  court  allowed  the  Solicitor  General 
to  ask  a  witness  for  the  state  a  leading 
question.  The  deci:lons  holding  that  this  is 
a  matter  solely  within  the  discretion  of  the 
trial  Judge  are  too  numerous  and  uniform 
to  require  citation. 

13.  Grounds  15,  20,  22,  81,  and  47  present 
the  point  that  the  court  allowed  witnesses 
for  the  state  to  testify  as  to  lists  of  notes, 
overdrafts,  etc.,  giving  names,  also  dates  and 
maturity,  on  the  ground  that  the  notes  them- 
selves were  the  highest  and  best  evidence  of 
the  transaction.  These  witnesses  were  not 
attempting  to  state  the  contents  of  the  notes 
further  than  to  give  the  names  and  dates 
by  which  the  particular  papers  could  be 
identified.  For  instance,  an  expert  account- 
ant in  testifying  as  to  the  condition  of  the 
bank  would  call  off  a  list  of  the  notes  that 
had  been  charged  off  as  being  insolvent  and 
worthless.  This  did  not  involve  any  going 
into  the  contents  of  the  notes  in  such  a  way 
as  to  make  it  a  violation  of  the  rule  which 
forbids  parol  evidence  as  to  the  contents  of 
written  documents.  It  is  uniformly  held 
that  where  notes  and  other  writings  are 
only  collaterally  involved,  where  their  exist- 
ence or  identification  rather  than  their  sub- 
stance is  material,  a  witness  may  testify  as 
to  the  papers  and  may  give  for  the  purpose 
of  identification  such  things  as  the  names  of 
the  makers,  the  dates,  amounts,  etc  See 
Wlgmore,  Evidence,  {{  1242,  1244,  1253.  We 
will  later  in  the  opinion  touch  upon  the  point 
that  these  witnesses  in  some  cases  were  al- 
lowed to  testify  that  these  notes  were  class- 
ed as  worthless  or  insolvent,  though  the  wit- 
ness himself  had  no  personal  knowledge  or 
information  as  to  their  value  or  solvency. 
Central  R.  Co.  v.  Wolff,  74  Ga.  664  (2) ;  Hen- 
derson V.  Central  R.  Co.,  73  Ga.  718  (2) ;  Sas- 
ser  V.  Sasser,  73  Ga.  275  (5) ;  Kelly  v.  Kauff- 
man  Milling  Co.,  92  Ga.  105  (2),  18  S.  E.  363 ; 
Fisher  V.  Jones  Co.,  93  Ga.  717(2),  21  S.  E. 
152;  Merchant's  Nat  Bank  ▼.  Vandiver,  104 
Ga.  165  (1),  30  S.  E.  650. 

14.  The  sixteenth  ground  presents  the 
point  that  the  court  erred  in  permitting  the 
expert  accountant  Mr.  LukenblU,  to  testify 
as  to  what  were  the  net  earnings  of  the 
bank  during  certain  periods  on  the  ground 
that  the  books  themselves  were  the  highest 
and  best  evidence,  and. for  the  reason  that  the 
witness  was  testifying  as  to  matters  of  which 
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he  liad  no  independent  knowledge.  In  the 
brief  of  the  evidence  there  is  an  admission  of 
counsel  that  the  books  themselves  were  In- 
troduced and  showed  the  same  facts  that  this 
witness  had  testified  to.  Even  if  it  conld  be 
said  that  this  testimony  was  Inadmissible, 
the  admission  in  the  brief  of  the  evidence 
prevented  the  plalntifT  in  error  from  com- 
plaining. Some  of  the  other  grounds'  which 
we  have  classed  above  as  presenting  matters 
of  harmless  error  only  fall  for  the  same  rea- 
son. However,  the  rule  seems  to  be  that, 
where  the  documentary  evidence  consists  of 
boolcs  of  account  containing  multifarious  de- 
tails, expert  accountants  may  summarize 
their  contents  and  testify  as  to  the  result 
of  the  examination;  provided  the  books 
themselves  are  made  accessible  to  the  court 
and  the  parties.  See  Wigmore,  Evidence,  S 
1230. 

15.  In  grounds  27,  28,  29,  33,  and  41  com- 
plaint is  made  that  the  court  erred  In  re- 
fusing to  allow  the  state's  witness,  and  es- 
pecially the  expert  accountant,  to  testify  on 
cross-examination  as  to  their  opinion  as  to 
how  long  it  would  take  a  person  situated  as 
the  defendant  was  to  have  examined .  Into 
the  condition  of  the  bank  and  to  have  ascer- 
tained its  exact  condition  at  the  time  of  the 
alleged  illegal  dividend,  or  at  any  period 
four  years  prior  thereto;  the  stated  object 
of  the  testimony  being  to  show  that  it  would 
have  been  physically  impossible  for  the  de- 
fendant (on  acconnt  of  the  volume  of  the 
matter  he  would  have  had  to  examine)  to 
have  obtained  an  accurate  knowledge  of  the 
bank's  affairs  within  any  reasonable  length 
of  time.  As  an  abstract  question  of  practice, 
we  think  that  the  court  should  have  allowed 
these  witnesses,  especially  the  expert  ac- 
countant, to  have  expressed  an  opinion  on 
this  subject,  and,  if  the  case  were  close  and 
doubtful  upon  the  salient  facts  involved  in 
this  inquiry,  we  would  probably  grant  a  new 
trial  for  this  error,  but,  when  it  is  remem- 
bered that  the  books  themselves  were  before 
the  jnry  and  their  volume  was  a  matter  of 
mere  ocular  inspection,  it  is  hardly  conceiv- 
able that  any  juror  of  ordinary  Intelligence 
would  have  believed  that  the  defendant  or 
any  other  man  could  have  been  personally  In- 
formed as  to  the  details  of  all  of  these  trans- 
actions, or  that  he  could  have  been  cognizant 
in  more  than  a  general  way  of  the  ins  and 
outs  of  all  the  bank's  bookkeeping.  We  do 
not  suppose  that  state's  counsel  or  any  one 
else  ever  insisted  before  the  jury  that  the 
defendant  personally  knew  every  transaction 
that  occurred  In  the  bank,  or  that  It  was 
physically  possible  for  him  to  have  done  so. 
But,  as  we  have  said  in  a  previous  portion  of 
this  opinion,  it  is  also  inconceivable  that  the 
defendant  could  have  failed  to  know  of  the 
important  fact  that  the  bank  was  carrying 
as  live  assets  such  a  large  number  of  dead 
papers  as  to  wipe  out  all  margin  of  profits 
and  to  forbid  the  declaration  of  a  dividend. 
If  we  believed  that  the  defendant  was  harm- 


ed or  prejudiced  before  the  jury  by  the  ex- 
clusion of  this  testimony,  we  would  give  the 
error  of  the  court  a  different  effect,  but,  in 
light  of  the  whole  case,  it  would  be  a  viola- 
tion of  the  established  rule  forbidding  new 
trials  for  harmless  error  to  grant  »  reversal 
on  this  ground. 

16.  The  thirty-sixth  and  forty-eighth 
grounds  illustrate  each  other,  and  for  that 
purpose  will  be  considered  together.  One  wit- 
ness was  allowed  to  testify  that  he  had  made 
a  memorandum  of  Insolvent' papers  listed  as 
live  assets  of  the  bank,  after  admitting  his  Ig- 
norance as  to  whether  the  papers  were  in  fact 
insolvent  or  not,  and  another  witness  was  al- 
lowed to  testify  that  the  papers  listed  as  Insol- 
vent on  the  memorandum  were  in  fact  Insol- 
vent, without  knowledge  as  to  whether  the 
memorandum  was  correct  or  not  In  other 
words,  one  witness  testified  as  to  the  memo- 
randum and  the  other  as  to  Insolvency.  The 
testimony  of  either  of  the  witnesses  unsup- 
ported by  the  testimony  of  the  other  would 
probably  have  been  objectionable,  but,  so  far 
as  we  know,  it  has  never  been  considered  ob- 
jectionable that  one  witness  might  supple- 
ment and  support  the  testimony  of  another 
witness.  Each  testified  as  to  the  extent  of  his 
own  knowledge,  but  the  two  taken  together 
present  a  state  of  facts  cupported  by  the 
several  credibility  of  the  two  witnesses. 

17.  In  the  thirty-eighth  ground  exception 
is  taken  to  the  fact  that  the  court  allowed  a 
witness  to  state  that  in  his  opinion  the 
bank  was  insolvent  at  a  designated  time. 
However,  the  witness  had  detailed  to  the  ju- 
ry the  state  of  facts  upon  which  he  based  his 
opinion.  The  testimony  was  admissible  un- 
der section  5285  of  the  Olvll  Code.  Solvency 
or  insolvency  Is  a  matter  admitting  of  opin- 
ion evidence  under  the  general  rules  on  that 
subject.  Crawford  v.  Andrews,  6  Ga.  244 
(2);  Moore  v.  Dozier,  128  Ga.  90(4),  96,  57 
S.  E.  110. 

18.  Coming  to  the  fiftieth  ground:  The 
court  admitted  in  evidence  a  letter  addressed 
to  the  defendant  by  Mr.  Orr,  who  had  been 
a  former  cashier  of  the  bank,  containing  cer- 
tain language  which  indicated  that  there  had 
been  between  the  two  certain  communica- 
tions which  would  tend  to  discredit  the  de- 
fendant's contention  in  the  present  case  as  to 
his  Ignorance  as  to  certain  of  the  bank's 
transactions.  This  letter  was  admitted  in 
connection  with  another  letter,  signed  by  the 
defendant's  initials,  and  which  from  its  In- 
ternal contents  seemed  to  relate  to  the  same 
matters,  and  to  have  been  Intended  for  Mr. 
Orr.  The  objection  to  this  letter  was  that 
it  was  Improperly  obtained  by  the  officers  of 
the  court,  and  because  Mr.  Orr  having  claim- 
ed the  privilege  of  not  testifying  in  the  case, 
on  the  ground  that  his  testimony  would  tend 
to  criminate  himself,  the  defendant  was  un- 
able to  cross-examine  him  upon  the  matter, 
and  upon  the  further  ground  that  it  was  not 
proved  that  Mr.  Cabanlss  had  knowledge  of 
the  existence  of  this  letter.    This  letter  was 
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found  by  the  recelrers  of  the  bank  In  a  draw-  ] 
er  labeled  with  th^e  defendants  initials,  in 
v^hich  he  kept  both  his  private  papers  and 
papers  relating  to  the  bank.  As  against  the 
objection  that  it  had  been  improperly  obtain- 
ed, there  is  no  doubt  as  to  its  admissibility. 
The  circumstances  connected  with  its  being 
found,  the  place  where  it  was  kept,  and  its 
being  accompanied  by  the  other  letter,  iden- 
tified by  the  defendant's  signature  by  initials, 
authorized  the  court  to  admit  it  to  the  Jury ; 
and  it  was  for  Ihem  to  say  whether  the  de- 
fendant had  ever  personally  received  it  or 
not 

19.  Grounds  56,  58»  59,  60,  61,  and  62  relate 
to  the  admission  in  evidence  of  the  various 
books  of  the  bank;  the  contention' being  that 
they  were  not  properly  proved.  However, 
they  were  identified  by  different  witnesses  as 
being  the  bank's  books,  and  were  brought  in- 
to court  by  the  receivers  of  the  bank,  under 
instructions  from  the  court,  at  the  request 
of  defendant's  counsel.  The  court  did  not 
err  in  admitting  them.  Lowry  Nat.  Bank  t. 
Fickett,  122  Ga.  490,  50  8.  E.  39a 

20.  The  fifty-seventh  ground  relates  to  a 
colloquy  between  court  and  counsel.  As  ex- 
plained in  the  ground  itself,  the  transaction 
affords  no  reason  for  reversing  the  Judgment 

21.  Grounds  63,  64,  and  67  assign  error  up- 
on the  court's  admitting  in  evidence  papers 
relating  to  certain  transactions  had  with  the 
bank  under  the  name  of  C.  <M.  Orr  &  Co.; 
the  chief  ob.^ection  to  this  testimony  being 
that  the  defendant  was  not  shown  to  have 
been  connected  with  the  transaction.  How- 
ever, there  was  some  Evidence  before  the 
court  from  which  the  Jury  might  have  in- 
ferred that  the  defendant  himself  was  a  part- 
ner of  this  firm  of  C.  M.  Orr  &  Go.  This  be- 
ing true,  it  was  relevant  for  the  state  to  go 
into,  the  transaction. 

22.  The  last  ground  of  the  motion  assigns 
error  upon  the  court's  refusing  to  continue 
the  case  on  account  of  the  absence  of  a  ma- 
terial witness,  an  expert  accountant  who,  ac^ 
cording  to  the  showing,  would  have  testified 
that  the  examination  of  the  bank's  books 
showed  that  the  president  and  directors 
would  have  been  Justified  from  the  books  in 
declaring  a  dividend  on  the  date  alleged  in 
the  indictment  Taking  all  together  the  com- 
bination of  circumstances  presented  by  this 
motion,  we  would  be  very  'hesitant  to  say 
that,  if  we  had  been  in  the  position  of  the 
trial  Judge,  we  would  not  have  given  the  de- 
fendant even  additional  time  in  which  to  get 
ready  for  trial,  though  the  trial  Judge  did 
grant  him  a  number  of  extensions;  yet  as  a 
court  of  review,  vested  with  no  original  dis- 
cretion, we  are  unable  to  say  as  a  legal  prop- 
osition that  the  trial  Judge  abused  his  dis- 
cretion. Moreover,  there  is  one  matter  which 
seems  to  control  this  exception.  In  the  brief 
of  the  evidence  the  plaintiff  in  error  made 
the  admission  that  the  books  introduced  in 
evidence  "fully  corroborate  the  testimony  of 
th*  witness  as  to  the  condition  of  the  Ex- 


change Bank  of  Macon  at  the  different  pe- 
riods testified  about  by  the  several  witnesses 
for  the  state.  The  said  books  also  showed 
the  correctness  of  all  other  facts  testified 
about  by  various  witnesses  for  the  state  as 
purporting  to  come  from  said  books  and  as  to 
information  gathered  from  said  books.'*  It 
appears  that  counsel  for  movant  were  allow- 
ed to  insert  this  statement  into  the  brief  of 
the  evidence  in  lieu  of  inserting  into  it  an 
abstract  of  the  books  themselves.  This  was 
a  hard  alternative  with  which  counsel  were 
confronted — either  incorporate  into  the  brief 
of  the  evidence  all  the  volume  of  writing  nec- 
essary to  abstract  the  wagon  load  of  books, 
or  else  admit  by  general  statement  that  the 
books  showed  what  the  state's  witnesses  tes- 
tified they  showed.  We  are  not  prepared  to 
say  that  counsel  confronted  with  this  prop- 
osition made  an  unwise  choice.  And  yet  we 
do  not  see  how  we  can  reverse  a  case  be- 
cause the  court  refused  to  allow  the  defend- 
ant time  in  which  to  get  a  witness  to  prove 
what  he  afterwards  solenmly  in  Judicio  ad- 
mitted not  to  exist  even  though  the  admis- 
sion in  Judicio  was  induced  by  circumstances 
almost  amounting  to  duress.  Our  law,  es- 
pecially our  criminal  law,  is  full  of  technical 
hardships,^  but  they  present  propositions  that 
must  be  dealt  with  as  they  are,  and  not  as 
they  should  be. 

23.  Checking  up  to  see  if  we  hare  covered 
the  points  presented. in  this  voluminous  rec- 
ord, we  find  that  we  have  overlooked  one 
ground  of  the  plea  in  abatement  It  was 
based  on  the  reason  "that  Im  B.  Calhoun, 
after  being  impaneled  and  sworn  as  a  [grand] 
Juror  to  pass  ui)on  said  special  presoitment 
was  improperly  discharged,  there  being  no 
legal  cause  for  his  discharge  as  grand  Jury- 
man shown  by  the  minutes  of  this  court  or 
known  to  the  defendant*'  We  know  no  rule 
which  requires  the  Judge  to  record  upon  the 
minutes  the  grounds  upon  which  he  dischar- 
ges a  Juror,  and  certainly  it  Is  no  reason  for 
quashing  the  indictment  that  the  defendant 
did  not  know  of  any  disqualificatior  of  the 
Juror.  A  rery  similar  point  was  overruled  h} 
this  court  in  Parish  v.  State,  6  Ga.  App.  163, 
64  S.  E.  489.  The  ground  does  not  unequiv- 
ocally allege,  as  it  should,  that  the  Juror  was 
not  excused  for  any  good  and  valid  reason. 
We  doubt  that  this  is  a  matter  of  which  the 
defendant  could  complain,  as  18  men  were 
left  upon  the  grand  Jury  at  the  time  the  in- 
dictment was  returned,  and  this  constituted 
a  full  and  legal  grand  Jury  in  this  state.  If 
Calhoun  had  been  present  and  bad  voted 
against  returning  the  presentment,  it  would 
not  have  affected  the  result 

After  a  xdose,  careful,  painstaking  review 
of  the  whole  case,  we  have  found  no  suffi- 
cient reason  to  reverse  the  Judgment 

Judgment  affirmed. 

On  Rehearing. 

The  rehearing  .is  denied.  How«ver,  coun- 
sel insist  that  the  judge  In  ssfntendng  the 
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prisoner  treated  the  case  as  a  felony  Inrolv- 
Ing  moral  turpitude.  We  are  not  sure  as  to 
what  Tiew  the  judge  held  as  to  this :  If  tho 
offense  Is  a  felony,  It  does  not  Involve  moral 
turpitude.  It  is  purely  statutory.  Under  the 
national  banking  act,  for  instance,  the  things 
charged'  against  the  defendant  would  not 
constitute  any  crime  at  all.  There  is  so 
much  doubt  as  to  whether  the  acts  charged 
-constitute  a  felony,  also  whether  a  misde- 
meanor convict  (not  a  female)  can  be  sen- 
tenced to  the  state  farm,  that  we  have  de- 
cided to  grant  the  request  of  counsel  that  we 
give  direction  that  the  trial  Judge  may  in 
his  discretion  resentence  the  defendant  at  or 
before  the  time  he  makes  the  judgment  of 
this  court  the  judgment  of  the  sui)erlor  court 
We  are  not  sure  that  th%  trial  judge  needs 
the  assistance  of  this  court's  direction  in  or- 
der that  he  may  have  the  power  to  modify 
the  sentence,  but,  to  avoid  any  question  as 
to  this,  we  give  the  direction  (as  we  have 
previously  done  in  several  similar  cases)  au- 
thorizing the  judge  to  do  so  in  his  discretion. 


(8  Qa.  App.  IfiS) 

I*.  McMANUS  GO.  v.  DRBXBL  FURNITURE 

CX>.     (No.  2,028.) 

(Ooort  of  Appeals  of  Oeozgia.    July  19,  1910. 
Rehearing  Denied  Sept  6»  1910.) 

(Syllahui  hy  the  Court.) 

1.  iNBTBUonoNa— GovBTBUGTiON  or  Chabge 
▲s  JL  Whole. 

When  the  excerpts  from  the  charge  to 
which  exceptions  are  taken  are  considered  in 
connection  with  the  instructions  of  the  trial 
judge  as  a  whole,  the  assignments  of  error  are 
not  meritorious,  and  afford  no  ground  for  re- 
versing the  judgment  refusing  a  new  trial. 

2.  Appeal  and  Ebror  (§  10Q3*)— Teial  (|  296*) 
—  Harmless  Error  —  Gonbtbuction  op 
Ghabob  as  a  Whole. 

While  one  of  the  instructions  to  which  the 
defendant  excepted  in  reference  to  latent  defects 
was  not  exact  in  the  abstract,  it  presented  the 
defendant's  contentions  concretely  more  favor- 
ably than  it  was  entitled  to  have  them  present- 
ed, and  was  adjusted  to  the  undisputed  evi- 
dence in  the  case.  The  specific  objection  made 
becomes  immaterial  and  valueless  in  view  of 
the  explicit  instruction  that  if  the  jury  believed 
that,  after  the  defendant  received  the  goods,  it 
discovered  latent  defects  and  notified  the  plain- 
tiff of  their  existence,  and  insisted  that  the  same 
should  be  remedied  or  taken  account  of,  then 
and  in  that  event  any  partial  payments  made  by 
the  defendant  to  the  plaintiff  would  in  no  sense 
be  a  waiver  or  an  estoppel  as  to  the  rights  of 
the  defendant  to  insist  upon  its  plea  of  partial 
failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  S§  4052-4062;  Dec.  Dig.  § 
1083  ;♦  Trial,  Cent  Dig.  S§  705-718;  Dec.  Dig. 
I  29a*] 

8b  •Sales   (J  359*)— Acnow  fob  Pbiob— E)vi- 

DENCE— Sufficiency. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  §  350.*] 


(Additional  Sf^hus  hy  Editorial  Staff.) 

4.  Words  and  Pifrases—** Latent  Defect." 

A  latent  defect  is  one  which  could  not  havs 
been  discovered  by  inspection. 

[Ed.  Note.— For  other  definitions,  see  Words 
axiid  Phrases,  vol.  5,  p.  4013.] 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  the  Drexel  Furniture  Company 
against  the  L.  McMauus  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant 
brings  error.     Affirmed. 

Hardeman,  Jones  &  Johnston,  for  plaintiff 
in  error.    T.  E.  Ryals,  for  defendant  in  error. 

RUSSELIa  J.  The  Drexel  Furniture  Com- 
pany brought  a  suit  upon  an  account  for  the 
unpaid  balance  of  the  purchase  price  of  cer* 
tain  furniture  sold  by  it  to  the  L.  McManus 
Company.  By  amendment  the  plaintiff  asked 
judgment  for  certain  extra  pieces  alleged  to 
have  been  sent  to  the  defendant  in  lieu  of 
certain  pieces  which  were  to  be  returned  by 
the  defendant  and  which  had  not  been  so  re- 
turned. The  Jury,  however,  seems  not  to 
have  sustained  the  plaintiff's  claim  as  set 
forth  in  the  amendment.  The  defendant 
pleaded  two  Items  of  freight  as  partial  pay- 
ments upon  the  plaintiff's  account,  and  also 
pleaded  partial  failure  of  consideration,  al- 
leging that  the  furniture  delivered  was  worth 
only  75  per  cent  of  the  value  of  the  fur- 
niture to  l)e  delivered  under  the  contract. 
By  way  of  further  amendment  to  its  plea  of 
partial  failure  of  consideration,  the  defend- 
ant averred  that  It  did  not  accept  the  goods 
sued  for,  but  immediately  notified  the  plain- 
tiff that  they  were  not  such  as  were  pur- 
chased, and  that  thereafter  the  plaintiff 
changed  some  of  the  goods  first  shipped  and 
supplied  some  pieces  in  place  of  others.  In 
the  amendment  it  was  alleged  that  the  de- 
fects were  latent,  and  were  not  discovered 
when  the  goods  were  first  delivered  to  the 
defendant,  and  could  not  have  been  discov- 
ered by  reasonable  diligence  on  its  part,  but 
since  the  delivery  of  the  goods  to  the  defend- 
ant it  had  discovered  other  defects,  including 
deficiency  in  putting  ti)gether  the  goods  and 
in  workmanship.  The  Jury  found  in  favor 
of  the  plaintiff  for  the  unpaid  balance  of  the 
account  as  originally  sued  for  and  interest 
thereon,  and  found  that  this  amount  should 
be  reduced  by  the  claim  of  the  defendant 
for  freight,  and  Judgment  was  entered  ac- 
cordingly. The  defendant's  motion  for  a 
new  trial  was  overruled  and  exception  is 
taken  to  that  Judgment. 

So  far  as  the  general  grounds  of  the  mo- 
tion for  a  new  trial  are  concerned,  it  is  only 
necessary  to  say  that,  while  there  was  cou" 
dieting  evidence  as  to  every  point  material  to 
the  issue,  the  jury  were  authorized  to  find 
that  the  defendant  had  failed  to  establiiOi 
Its  plea  of  failure  of  consideration.    All  of 


•For  other  eases  seo  ULme  topie  and  Motion  NUMBBR  In  Dec  Dis.  it  Am.  Dig.  Key  No.  Series  it  Rep'r  Indezoi 


862 


68  SOUTH  EASTERN  HEPORTDR 


<ChL 


of  bellering  those  witnesses  who  had  the  least 
indncement  to  swear  falsely  or  the  best  op- 
portunity of  knowing  the  facts.  If  the  court 
had  said  that  the  jury  must  believe  them,  it 
would  hare  been  error.  However,  this  part 
of  the  charge  followed  instructions  which 
gave  the  jury  even  fuller  liberty  to  weigh  for 
themselves  and  pass  upon  the  testimony. 

Counsel  for  the  defendant  requested  the 
court  to  charge  the  Jury  that,  to  constitute 
robbery,  there  must  have  been  an  Intention 
on  the  part  of  the  defendant  to  steal,  and 
that  if  the  $10  was  accepted  by  the  defend- 
ant on  a  bona  fide  claim  of  right,  in  payment 
of  a  debt  which  he  claimed  the  prosecutor 
owed  him,  he  would  not  be  guilty.  The  judge, 
after  giving  the  charge  requested,  added  the 
following  instruction:  "I  charge  you  that  pro- 
vided that  you  do  not  find  that  he  (the  prose- 
cutor) paid  it  over  by  intimidation,"  and  fol- 
lowed this  by  saying:  **The  words  'with  in- 
tent to  steal'  mean  to  wrongfully  appropriate 
to  their  own  use;  and  If  they,  by  Intimida- 
tion, forced  him,  or  he,  from  Intimidation, 
paid  over  the  money  and  they  took  It,  intend- 
ing to  use  It  or  keep  it,  then  they  would  be 
guilty,  otherwise  they  would  not  be,  as  I 
have  charged  you  heretofore."  The  court  did 
not  err  In  these  additional  Instructions. 

Judgment  afiirmed. 


(8  Oa.  App.  IM) 

CASSIDT   y.   MAYOR,   ETC..   OF   MAC50N. 

LYONS  T.  SAME.    O'HARA  v.  SAME. 

(No8.  2,018,  2,019,  2,103.) 

(Conrt  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(8yllabu9  hy  the  Court.) 

L  Liquor  Licenses. 

This  case  is  coDtrolled  by  Loeb  v.  Jen- 
nings, 133  Ga.  796,  67  S.  E.  101;  Cassidy  v. 
Macon,  133  Ga.  689,  66  S.  El  Ml ;  Richardson 
V.  Macon,  132  Ga.  122,  63  S.  E.  790. 

2.  Municipal  Corpokations  (§  643*)— Blind 

TlOEB  OaOINANClH-PUNISHMENT  FOB  VIOLA- 
TION. 

What  is  known  as  the  "blind  tiger  ordi- 
nance" of  the  city  of  Macon  specifies  the  pun- 
ishment to  be  imposed  (not  directly,  it  is  true, 
hot  by  reference  to  the  diarter  or  the  city) ; 
hence  the  punishment  authorized  by  that  ordi- 
nance is  not  limited  bv  Code  Macon  City,  | 
118,  which  prescribes  tne  ];>enalty  for  the  vio- 
latibn  of  such  ordinances  as  do  jiot  themselves 
designate  the  punishment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  (  643.*] 

Error  from  Superior  Gbnrt,  Bibb  Gonnty; 
W.  H.  Felton,  Judge. 

Hugh  Cassidy,  Patrick  Lyons,  and  M. 
(yHara  were  convicted  of  violating  an  ordi- 
nance of  the  city  of  Macon,  and  separately 
bring  ertor.    Affirmed. 

C.  A.  GlawBon  and  John  P.  Ross,  for  plain- 
tiffs in  error.  0.  H.  Hall,  Jr.,  for  defendant 
in  error. 

■ 

RUSSELL,  J.     Judgment  affirmed. 


<8  Ga.  App.  166) 
CASSIDY  v.  MAYOR,  ETC.,  OF  MACON. 

(No.  2,017.) 

(Court  of  Appeals  of  Georgia.     Sept  6,  1010.) 

(Syllabu9  hy  the  Couri.) 

Sale  of  Liquob. 

In  the  main  the  case  is  controlled  by  Cas- 
sidy V.  Mayor,  etc.,  of  Macon  (No.  2,018)  this 
day  decided  (supra),  but,  the  punishment  im- 
posed not  being  in  the  alternative,  direction 
is  given  that  the  sentence  be  reformed,  as  wafi 
done  in  Bashinski's  Case  (sub.  nom.  Callaway 
V.  Mims.  5  Ga.  App.  9  [3],  20)  62  S.  B.  654. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judga 

Edward  Cassidy  was  convicted  of  a  viola- 
tion of  the  ordinance  of  the  city  of  Macon* 
and  brings  error.    Affirmed  with  directlona 

See,  alBO,  133  Ga.  689,  66  S.  E.  941. 

CL  A.  Glawson  and  John  P.  Ross,  for  plain- 
tiff in  error.  (X  H.  Hall,  Jr.,  for  defendant 
in  error. 

RUSSELL^  J.  Judgment  affirmed,  with  di- 
rection. 


(9  Qa.  App.  214} 

SUMMERFORD  t.  MEYER  &  CO. 
(No.  2.730.) 

(Conrt  of  Appeals  of  Geoigia.     Sept  6^  1910.) 
(ByUahui  by  the  Oowi.} 

SUFTICIENCY  OF   EVIDENCE.* 

The  evidence  supports  the  verdict. 

EJrror  from  City  Court  of  Americua ;  C.  R 
Crisp,  Judge. 

Action  between  J.  M.  Snmmerford  and 
Meyer  ft  Co.  From  the  judgment.  Summer- 
ford  brings  error.     Affirmed. 

L.  J.  Blalock,  for  plaintiff  in  error.  ESUia, 
Webb  &  Ellifl,  for  defendants  in  error. 

POWELL^  J.    Judgment  affirmed. 


(8  Qa.  App.  209) 
LANDRUM  ▼.  SWANN.     (No.  2,665.) 
(Court  of  Appeals  of  Georgia.     Sept  6»  1910l) 

(Syllabus  by  the  Court:} 

L  Evidence  (S  314*)  —  Hsabsat  Evidknob  — 

Aduissibiutt. 

Hearsay  evidence  is  generally  inadmissible. 
When  it  is  madmissible,  it  has  no  probative  val- 
ue. But,  in  exception  to  the  general  rule,  hear- 
say may  be  primaiv  evidence  of  value.  "It  is  no 
objection  to  the  evidence  of  a  witness,  testifying 
as  to  market  value,  that  such  evidence  rests  on 
hearsay."    1  Wharton,  B}videnoe,  (I),  8  449. 

[Ed.   Note.— For   other  cases,   see    B^videnccb 
Cent  Dig.  ||  1168-1173;    Dec.  Dig.  (  314.*] 

2.  E)vinsNOE  (jl  498^,  501,  601*)— Opinioh 
EvinsNCE— Mabeet  fbice. 

A  witness  who  is  not  an  expert  may.  after 
having  stated  facts  from  which  he  has  formed 
an  opinion,  express  such  opinion.  The  admissi- 
bility of  such  opinion  evidence  is  for  the  conrt; 
its  probative  value  is  for  the  Jury.  The  market 
price  of  an  article,  when  exprmed  by  a  wi^ 
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nesa,  Ib  at  last  bat  the  opinion  of  that  witness, 
derived  from  his  information  of  actual  sales; 
and  the  value  or  market  price  of  an  article  ma^ 
be  shown  either  by  direct  or  circumstantial  evi- 
dence. Atlantic  Coast  Line  Railroad  Company 
V.  Harris,  1  Ga.  App.  667,  57  S.  E.  1030. 

[Ed.  Note.— For  other  cases,  see  ESvidence, 
Cent.  Dig.  ||  2290-2305;    Dec.  Dig.  8S  498^2, 

601,  eoi.*] 

Error  from  Superior  Court,  ESarly  Ootinty ; 
W.  C.  Worrlll,  Judge. 

Action  between  Sam  Landrum  and  J.  W. 
Swann.  From  the  judgment,  Landrhm  brings 
error.    Affirmed. 

B.  R.  CollinB,  for  plaintiff  in  error.  G.  D. 
Oliver  and  GL  D.  Russell,  for  defendant  in 
error. 

BUSSEm  X    Judgment  affirmed. 


(8  Oa.  App.  220) 

BRYAN  COUNTY  BANK  ▼.  MOYD  et  al. 

(No.  2,773.) 

(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(Spllahus  5y  the  Court.) 

Triax.   (I   169*)—DiREcnNo  Vebdict. 

The  evidence  for  the  defendants  made  an 
undisputed  case  of  nonliability.  The  court  did 
not  err  in  directing  a  verdict  in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  881-380;    Dec.   Dig.   8  1G9.«] 

Error  from  Superior  Court,  Bryan  County ; 
P.  £2.  Seabrook,  Judge. 

Action  by  the  Bryan  County  Bank  against 
J.  B.  Moyd  and  others.  Judgment  for  de- 
fendants.   Plaintiff  brings  error.    Affirmed. 

Hardeman,  Jones,  Callaway  &  Johnston, 
for  plaintiff  in  error.  W.  F.  Slater,  for  de- 
fendants in  error. 

POWELL^  J.  .  Judgment  affirmed. 


(8  Oa.  App.  220) 

MILLER    y.    O'NEAL.      (No.    2,777.) 
(Court  of  Appeals  of  Georgia,    ^ept  d,  1910.) 

(Syllahui  hy  the  Oouri,) 

Appeal  and  Errob  (f  1004*)— Review— Sup- 
piciENCT  OF  Evidence. 

Tbe  case  involved  such  a  controlling  is- 
sue of  fact  as  to  make  the  verdict  of  the  jury, 
as  approved  by  the  Judge  of  the  superior  court 
on  certiorari,  final;  there  being  no  error  of 
law  complained  of,  and  there  being  some  evi- 
dence to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  i|  432:^324;  Dec.  Dig.  f 
1094.*! 

Error  from  Superior  Court,  E*ulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  between  CL  EL  Miller  and  Frank 
O'Neal.  From  the  judgment  Miller  brings 
error.     Affirmed. 

A.  H  ys^ilson,  for  plaintil7  In  error.  Lewis 
W.  Thomas,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


a  Ga.  App.  £06) 
WATTS  v.  STATE.     (No.  2,488.) 
(Court  of  Appeals  of  Georgia.     Sept  6^  1910.) 

(SyllahuM  hy  the  Court.) 

1.  Instructions. 

There  was  no  error  in  the  instruction  of 
the  court  to  the  Jury,  nor  any  intimatiou  or 
expression  of  an  opinion  as  to  the  defendant's 
guilt  by  the  trial  judge,  eitber  in  the  charge 
or  in  the  rulings  upon  endence. 

2.  Criminal  Law  (8  829*)--lNSTBUcnoN. 

The  reouest  to  charge,  so  far  as  pertinent, 
was  covei'ea  by  the  instructions  given  by  the 
judge  in  his  general  charge. 

[£}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1X)11 ;   Dec.  Dig.  i  829.*] 

8.  Labcent  (I  45*)-<:JBijaNAi.  Law  (8  65a»)— 
Evidence. 

It  was  not  error  to  admit  in  evidence  cer- 
tain money  taken  from  the  possession  of  the 
accused,  and  other  mone^  testified  to  have  been 
taken  from  the  possession  of  the  defendant's 
brother.  The  identity  of  the  money  with  that 
allesred  to  have  been  stolen  was  a  question  for 
the  jury,  and  the  remark  of  the  court  *'I^t  me 
see  the  half-cent  piece;  this  is  the  first  half- 
cent  piece  I  have  ever  seen  in  my  life,"  was 
not  objectionable  as  expressing  an  opinion,  nor 
otherwise  prejudicial  to  the  accused. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  fif  135.  130  •  Dec.  Dig.  I  46:*  Crim- 
inal Law,  Cent  Dig.  H  1524-1538;  Dec.  Dig. 
§  65a*] 

4.  Laroent  (I  19*)— Larcsknt  from  the  Peb- 
80N— Evidence. 

The  offense  of  larceny  from  the  person 
may  be  committed,  although  the  person  from 
whom  the  property  is  taken  may  be,  or  become 
almost  contemporaneously  with  the  larceny, 
aware  that  the  larceny  has  been  committed; 
and  it  was  not  error  to  inform  the  jury  to  this 
effect. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f  46;   Dec.  Dig.  |  19.*] 

6.  SuFTiciENCT  or  Evidence. 

The  evidence  authorized  the  conviction  of 
the  defendant,  and  there  was  no  error  in  re- 
fusing a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Martin  Watts  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  In  error.  W. 
J.  Grace,  Sol.  Gen.,  for  the  State. 

RUSSELL^  J.    Judgment  affirmed. 


(8  Oa.  App.  I6r>) 
WHITLEY  V.  STATE.    (No.  1,916.) 
(Court  of  Appeals  of  Georgia.     Sept  6»  1910.) 

fSyllahua  hy  the  Court,) 

1.  Demurrer  to  Plea.  • 

Under  the  instructions  of  the  Supreme 
Court  in  response  to  the  certified  questions,  there 
was  no  error  in  overruling  the  defendant's  de- 
murrer or  in  striking  his  special  plea  in  abate- 
ment 

2.  C^nfiNAL  Law  (f  1169*)—Appeai^— Harm- 
less Errob. 

>  The  relevant  evidence  authorized  the  con- 
viction of  the  defendant  and,  though  some  of 
the  testimony  admitted  was  irrelevant,  it  does 
not  appear   that   the   irrelevant   circumstances 


•For  other  cases  see  same  topio  and  section  NUMBER  In  Pec.  Dig.  A  Am.  Dig.  Key  No.  Series  it  Rap'r  Indeass 
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were  prejudicial,  or  could  have  affected  the  re- 
sult. 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  8137-^143;  Dec  Dig.  f 
U69.*] 

8.  Crimtnal  Law  (i  825*)  —  Instbuotions — 
Necesbitt  of  Request. 

The  charge  of  the  court  fairly  presented 
the  issues  submitted  in  the  case;  and,  if  more 
specific  instructions  had  been  desired,  they 
should  have  been  properly  requested.  There 
was  no  error  in  refusing  to  sanction  the  peti- 
tion for  certiorari. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  825.*] 

EtTor  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

F.  P.  Whitley  was  convicted  of  keeping 
tntoxicants  at  his  place  of  business,  and 
brings  error.  Case  certified  to  the  Supreme 
Court,  and  questions  answered  (68  S.  EX  716). 
Judgment  affirmed. 

Auderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  In  error.  C.  D.  Hill,  Sol.  Gen.,  Low- 
ry  Arnold,  and  D.  K.  Johnston,  for  the  State. 

RUSSEOLU  J.    Judgment  affirmed. 


(8  Ga.  App.  m) 

PERRY  y.  STATE.     (No.  2,298.) 
(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(Sylldhu9  hy  the  Court,) 

Absaxtlt  and   Battebt  (§  95*)— Defenses— 
Pbotectino  Fellow  Officers. 

In  the  main  the  trial  was  fair  and  free 
from  error,  but  the  court  erred  in  limiting  the 
defendant's  right  to  strike  the  prosecutor  to  his 
own  personal  self-defense.  It  appearing  that 
the  defendant  was  a  member  of  a  posse  attempt- 
ing to  arrest  the  prosecutor  and  that  the  prose- 
cutor was  making,  or  attempting  to  make,  a 
general  attack  upon  the  posse,  and  that  the  de- 
fendant's soperior  officer  ordered  him  to  strike 
the  prosecutor  at  a  time  when,  as  the  jury 
would  have  been  authorized  to  find,  the  prose- 
cutor was  manifesting  &  present  purpose  to  do 
violence  to  one  or  more  of  the  arresting  parties, 
the  defendant  should  have  had  his  right  to  strike 
in  defense  of  his  fellow  officers  submitted  to  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  141 ;  Dec  Dig.  §  95.*] 

Error  from  Superior  CJourt,  Early  County ; 
W.  a  WorriU,  Judge. 

H.  W.  Perry  was  convicted  of  assault  and 
brings  error.     Reversed. 

Glessner  &  Park,  for  plaintiff  In  error. 
J.  A.  Lalng,  Sol.  Gen.,  and  R.  R.  Arnold, 
for  the  State. 

HILU  Q  J.     Judgment  reversed. 


(8  Ga.  App.  218). 

MAULDIN  y.  STATE.    (No.  2,7G4.) 
(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(Syllabus  hy  the  Court,) 

CBnnNAL  Law  (§  961*)— New  Tblal— Diskib- 
BAL  OF  Motion. 

There  was  no  error  under  the  facts  recit- 
ed fn  the  opinion  in  the  order  dismissing  the  mo- 


tion for  a  new  trial,  nor  in  refusing  thereafter 
to  reinstate  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  961.*] 

Error  from  Superior  Court,  Irwln  County ; 
W.  V.  Whipple,  Judge. 

J.  P.  Mauidin  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

H.  J.  Qulncey  and  John  R.  Cooper,  for  plain- 
tiff In  erjor.  W.  F.  George,  SoL  (3en.,  for 
the  State. 


HILL,  C.  J.  The  only  question  involved 
In  this  case  is  made  by  the  assignment  of 
error  that  the  trial  judge  erred  In  dismissing 
the  motion  for  a  new  trial  and  in  refusing 
to  reinstate  it  The  facts  are  as  follows: 
A  motion  for  a  new  trial  was  made  during 
the  term  of  the  trial,  and  by  an  order  then 
passed  the  hearing  of  the  motion  was  set  for 
a  day  In  vacation,  and  it  was  provided  there- 
in that  the  movant  should  have  until  the 
hearing  to  prepare  and  present  for  approval 
a  brief  of  the  evidence.  On  the  day  desig- 
nated the  hearing  of  the  motion  was  postpon- 
ed until  a  subsequent  date  in  vacation,  and 
on  this  latter  date  it  was  postponed  until  a 
still  later  date  in  vacation.  On  this  last 
date  neither  the  movant  nor  his  counsel  ap- 
peared, and  no  brief  of  the  evidence  was 
presented  or  filed  In  the  office  of  the  derk. 
The  court  thereupon  passed  an  order  dis- 
missing the  motion  for  a  new  trial,  and  this 
order  was  entered  on  the  minutes  of  the 
court  A  few  days  subsequently  the  mov- 
ant's counsel  appeared  and  requested  the 
court  to  reinstate  the  motion,  and  this  the 
court  consented  to  do,  provided  the  movant 
would  prepare  a  brief  of  the  evidence  and 
submit  the  same  to  the  court  for  its  inspec- 
tion and  approval  on  a  day  fixed.  The  mov- 
ant's counsel  appeared  on  the  day  fixed,  but 
had  not  prepared  a  brief  of  the  evidence,  and 
then  expressly  assented  to  an  order  dismiss- 
ing the  motion,  and  stated  to  the  court  that 
he  would  not  further  press  the  motion.  Dur- 
ing the  March  adjourned  term,  1910,  the  mov- 
ant's counsel  presented  to  the  court  a  brief 
of  the  evidence  in  the  case,  and  asked  that 
the  motion  be  reinstated.  Several  terms  of 
the  court  Intervened  between  the  filing  of  the 
motion  for  new  trial  and  the  presentation  of 
the  brief  of  evidence  for  the  approval  of  the 
court  and  the  motion  to  reinstate,  and  no 
reason  was  shown  for  the  laches  of  the  mov- 
ant's counsel.  The  court  refused  £o  reinstate 
the  motion. 

Under  these  facts,  the  judgment  of  the 
court  dismissing  the  motion  for  new  trial 
was  not  error,  and  his  refusal  to  reinstate 
the  motion  was  not  an  abuse  of  discretion. 
Pen.  Code  1895,  |  1063;  Dozier  v.  Owen,  63 
Ga.  539 ;  Brantley  v.  Hass,  69  Oa.  748;  How* 
ard  V.  State,  115  Ga.  245,  41  S.  B.  654. 

Judgment  affirmed. 


*For  other  easefl  sm  ume  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Sertee  St  Rep'r  Inderee 
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(8  Ga«  App.  211) 

BROWN  T.  STATE.    (No.  2,725.) 
(Court  of  Appeals  of  Georgia.     Sept  Q,  1910.) 

(fiyllahua  hy  the  Court.) 

1,  Master  and  Servant  (8  i>7*>— IvAbob  Oon- 
TBACT  Act— Fraud ULENT  Procurement  op 
Money. 

The  purpose  of  the  'Malwr  contract  act"  of 
1903  (Acts  1903,  p.  90)  is  not  to  enforce  the 
contract  to  perform  services,  but  to  punish  the 
fraudulent  procurement  of  money,  or  other  thing 
of  value,  under  the  contract,  and,  in  a  pros- 
ecution for  a  violation  of  this  act,  the  question 
as  to  the  validity  of  the  contract  under  the 
statute  of  frauds  is  not  material,  and  a  convic- 
tion could  be  had  for  a  fraudulent  procurement 
of  money  under  the  contract,  although  it  might 
not  be  civilly  enforceable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  67,*] 

2.  Master  and  Servant  (§e7*)— Liabor  Con- 
tract Act— Evidence. 

Before  one  can  be  lawfully  convicted  of  a 
violation  of  the  labor  contract  act,  several  things 
essential  to  constitute  the  offense  defined  by  that 
act  must  be  proved,  among  which  is  that  the 
laborer  refused  and  failed  to  perform  his  con- 
tract of  service  without  good  and  sufficient 
excuse. 

[E>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  W-*] 

Error  from  City  Court  of  Sparta. 
Glade  Brown  was  convicted  of  violation  of 
a  labor  contract,  and  brings  error.    Reversed. 

Hinee  &  Vinson,  for  plaintiff  in  error.  R. 
li.  Merrltt,  Sol.,  for  the  State.  . 

HILL^  (X  J.  Glade  Brown  was  convicted 
of  cheating  and  swindling  under  the  act  of 
1903,  commonly  known  as  the  *'Labor  Con- 
tract Act"  (Acts  1903,  p.  90),  and  his  motion 
for  a  new  trial  was  overruled.  The  evidence 
for  the  state,  briefly  stated,  is  as  follows: 
The  prosecutor  testified  that  about  ten  days 
or  two  weeks  before  Christmas,  1909,  the  de- 
fendant made  a  verbal  contract  with  him  to 
work  for  him  for  the  year  1910,  beginning  on 
the  let  day  of  January,  for  monthly  wages 
of  $12 ;  that  at  the  time  this  verbal  contract 
was  made  he  gave  the  defendant  an  order  for 
flour,  sugar,  tobacco,  nuts,  bananas,  and  or- 
anges, aggregating  the  amount  of  $2.10,.  and 
also  advanced  to  him  $2.25  in  money.  The 
defendant  did  not  pay  back  any  of  the  money 
80  advanced,  nor  pay  for  any  of  the  articles, 
did  not  do  any  work  for  the  prosecutor,  and 
did  not  offer  to  do  so.  On  cross-examination 
he  testified  that  the  defendant  had  worked 
for  him  10  or  12  years  previously,  and  had 
been  owing  him  an  indebtedness  of  $9  or  $10 
for  three  or  four  years;  that  before  he  issued 
the  warrant  against  the  defendant  he  told 
bim  he  would  settle  the  case  against  him  for 
$14.  He  denied  that  the  prosecution  in  this 
case  was  for  the  purpose  of  collecting  the 
old  indebtedness  of  $9  or  $10.  The  defendant 
made  no  statement  to  the  jury,  but  proved  by 
his  then  employer  that  the  latter  had  offered 
the  prosecutor  $5  for  the  defendant,  which 
the  prosecutor  had  refused  to  accept.     This 


offer  was  denied  by  the  prosecutor,  but  the 
prosecutor  admitted  that  he  would  not  have 
prosecuted  the  defendant  If  the  $14  had  been 
paid  to  him. 

The  plaintiff  in  error  makes  no  question  of 
law,  but  claims  that  the  contract  alleged  to 
have  been  made  with  the  defendant  by  the 
prosecutor  was  void  under  the  statute  of 
frauds,  since  it  was  not  to  be  performed  with* 
In  a  year,  and  no  performance  of  it  had  ever 
taken  place.  Civ.  Code  1895,  §  2693(5);  sec- 
tion 26^.  We  do  not  think  that  this  conten- 
tion is  sound  for  several  reasons.  In  the  first 
place.  If  the  evidence  of  the  prosecutor  was 
the  truth,  there  had  been  such  part  perform- 
ance by  him  of  the  contract  in  the  advance 
of  the  money  and  other  articles  as  would  take 
It  out  of  the  statute  of  frauds.  In  the  second 
place,  this  was  a  criminal  prosecution  for  a 
fraudulent  procurement  of  money,  and  was 
not  an  effort  to  enforce  a  contract.  There  is 
a  great  distinction  between  the  fraudulent 
procurement  of  money  under  a  contract  and 
an  effort  to  enforce  a  contract.  In  the  one 
case  the  question  of  the  validity  of  the  con- 
tract is  not  necessarily  involved,  but  in  the 
second  case  it  Is.  It  has  been  held  by  the  Su- 
preme Court  that  a  minor  whose  contract 
was  voidable  could  nevertheless  be  convict- 
ed for  a  fraudulent  procurement  of  money 
under  a  contract  of  service  made  by  him,  al- 
though such  contract  was  not  civilly  enforce- 
able. Vinson  V.  State,  124  Ga.  19,  52  S.  B.  79. 
And  in  this  case  Mr.  Justice  Lumpkin,  speak- 
ing for  the  court,  says:  "The  offense  created 
by  that  act  (referring  to  the  act  of  1903)  was 
not  merely  a  breach  of  contract,  but  the 
fraudulent  procurement  of  money,  or  other 
thing  of  value,  on  the  contract  to  perform 
services.  The  gist  of  the  offense  is  such 
fraudulent  procurement.  The  contract  of  a 
minor  is  voidable,  but,  unless  he  is  under  the 
age  at  which  he  is  declared  by  statute  to  be 
incapable  of  committing  a  crime,  he  is  sub- 
ject to  prosecution  and  conviction.  A  minor 
who  has  arrived  at  the  age  of  criminal  re- 
sponsibility Is  as  capable  of  committing  a 
fraud  as  one  of  full  age."  We  think  the  evi- 
dence in  this  case  did  not  authorize  a  convic- 
tion. The  act  provides  that  "satisfactory  proof 
of  the  contract,  the  procuring  thereon  of 
money  or  other  thing  of  value,  the  failure  to 
perform  the  services  so  contracted  for,  or 
failure  to  return  the  money  so  advanced  with  ' 
Interest  thereon  at  the  time  said  labor  was  to 
be  performed,  without  good  and  sufllclent 
cause  and  loss  or  damage  to  the  hirer,  shall 
be  deemed  presumptive  evidence  of  the"  fraud- 
ulent intent.  The  burden  is  on  the  state  to 
prove  all  of  these  facts  before  the  presump- 
tion arises.  In  the  present  case  It  was  shown 
by  the  state  that  the  contract  was  made; 
that  the  money  or  other  thing  of  value  was 
procured  thereon;  that  the  defendant  failed 
to  perform  the  contract,  and  failed  to  return 
the  money  so  advanced,  with  interest  there- 
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OD  but  there  was  no  evidence  that  he  refused 
to  carry  out  his  contract  without  good  and 
sufficient  cause;  and,  under  the  express  words 
of  the  statute,  this  fact  must  be  shown  be- 
fore any  presumption  of  guilt  arises.  John- 
son ▼.  State,  125  Ga.  243  (3),  54  S.  D.  184; 
Glenn  t.  State,  123  Ga.  585,  51  S.  E.  005. 
Judgment  reversed.  ^ 

(8  Oa.  App.  208) 

LOQUB  et  al.  v.  HANCOCK  gOUNTT. 
(No.  2.550.) 

(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(SyllaJnts  hy  the  Court,) 

1.  Pbevioub  Decisions. 

The  questions  raised  in  this  record  are 
fully  controlled  by  the  decision  of  this  court  in 
Wright  V.  Sheppard,  5  Ga.  App.  298,  63  S.  E. 
48,  and  the  decision  of  the  Supreme  Court  in 
Maxwell  v.  Willis,  123  Ga.  319,  51  S.  E.  416. 

2.  Appeal  and  Ebsob  (f  724*)— Assionments 

OF  EsBOB— CEBTITICATION  of  CONSmUTION- 

AL  Question. 

An  assignment  of  error  making  what  pur- 
ports to  be  a  constitutional  question  in  the  fol- 
lowing language:  "Because  the  provisions  of 
the  statute  [meaning  the  alternative  road  stat- 
ute] authorizing  such  tax  was  unconstitutional" 
— is  too  general  to  raise  a  constitutional  ques- 
tion for  certification  to  the  Supreme  Court. 
Tooke  V.  State,  4  Ga.  App.  -495,  61  S.  B.  917. 

[£3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2997-3001;  Dec  Dig.  i 
724.*] 

Error  from  Superior  Court,  Hancock  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  Hanoock  County  against  B.  C. 
Loque  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.     Affirmed. 

R.  H.  Lewis,  for  plaintiffs  in  error.  W.  H. 
Burwell,  for  defendant  In  error. 

HILL,  0.  J.    Judgment  affirmed. 


(8  Oa.  App.  197) 

FLORENCE  WAGON  WORKS  y.  SALMON. 

(No.  2,377.) 

(Court  of  Appeals  of  Georgia.     Sept.  6,  1910.) 

(SyUdbuM  hy  the  Court.) 

1.  Daicages  (}  76*)— Liquidated  Damages  ob 
Penalty— Nature  of  Contract. 

Whether  a  fixed  sum  designated  in  a  con- 
tract to  be  paid  in  the  event  of  a  breach  thereof 
is  to  be  considered  as  penalty  or  as  stipulated 
damages  depends  upon  the  nature  of  the  agree- 
ment and  upon  the  intent  of  the  parties  as  evi- 
denced by  the  agreement  construed  in  the  light 
of  its  subject-matter  and  of  the  circumstances 
under  which  it  was  made. 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent.  Dig.  §§  154,  155 ;   Dec.  Dig.  §  76.*1 

2.  Damages  (f  79*)— Liquidated  Damages  or 
Penalty— Purpose  of  Agreement. 

Where  a  designated  sum  is  inserted  into  a 
contract  for  the  purpose  of  deterring  one  or  both 
of  ^e  parties  from  breaching  it,  it  is  penalty. 
Where  it  is  inserted  as  the  result  of  a  bona  fide 
effort  of  the  parties  to  liquidate  in  advance  and 
agree  upon  the  sum  that  should  represent  the 
damages  which  would  be  actually  sustained  in 
the  event  of  a  breach,  it  will  be  upheld  and  en- 


forced (unless  unconscionable  or  oppressive),  o*?- 
pecially  in  cases  where  the  damages  cannot  be 
readily  estimated  according  to  some  legal  stand- 
ard or  measure  of  damage. 

pB^d.  Note.— For  other  cases,  see  Damages, 
Cfent  Dig.  ft  164-169;    Dec.  Dig.  §  79.*] 

3.  Damages  (S  76*)— Liquidated  Damages  ob 
Penalty— kefebence  to  Time  of  Breach. 
Where,  to  secure  the  performance  of  the 
terms  of  a  contract,  there  is  a  stipulation  for 
the  payment  of  a  fixed,  unvarying  sum  upon  the 
breach  thereof  by  one  of  the  xMirties,  irrespective 
of  the  time  of  the  breach,  and  it  appears  that 
the  amount  of  the  damages  which  would  result 
from  a  breach  would  be  controlled  mainly  by 
the  time  at  which  the  breach  occurred,  the  stip- 
ulation is  prima  facie  penalty. 

[£)d.  Note.- For  other  cases,  see  Damages, 
Cent  Dig.  §S  154.  Ij55;  Dec.  Dig.  i  76.*] 

Error  from  City  Court  of  Floyd;  Harper 
Hamilton,  Judge. 

Action  by  the  Florence  Wagon  "Works 
against  J.  W.  Salmon.  From  a  judgment  in 
favor  of  defendant,  plaintifT  l^rlngs  error. 
Affirmed. 

Liipscomb,  WiUlngham  &  Wright,  for  plain- 
tiff  in  error.  G.  Bi  Maddox,  for  defendant 
In  error. 

P0WE3LL,  J.  On  March  24,  1908^  Salmon, 
the  defendant,  gave  an  order  to  the  plaintiff 
through  its  traveling  salesman  for  certain 
wagons  at  the  price  of  $1,247.90.  The  writ- 
ten order  contained  a  printed  condition  that, 
"in  case  this  order  is  countermanded,  a  pay- 
ment of  fifteen  per  cent,  of  the  amount  of 
the  order  shall  be  made  by  you  {referring 
to  the  purchaser],  as  agreed,  and  as  'liqui- 
dated damages."  The  wagons  were  at  that 
time  made  up  and  in  the  stock  of  the  wagon 
works,  and  were  to  be  shipped  to  Salmon 
on  the  15th  of  the  following  July.  On  April 
6th,  Salmon  notified'  the  wagon  works  to 
cancel  the  order,  and  the  wagon^  were  never 
delivered.  Plaintiff  brought  suit  to  recover 
the  15  per  cent,  referred  to  as  liquidated 
damages.  The  evidence  showed  that  though 
the  defendant  signed  the  order  and  thereby 
subscribed  to  the  agreement  to  pay  15  per 
cent  as  liquidated  damages  for  a  counter- 
mand of  the  order,  he  was  not  in  fact  aware 
of  such  a  condition  in  the  order.  After  hear- 
ing the  evidence,  the  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  has  ex- 
cepted. 

The  main  point  at  issue  in  this  case  is 
whether  the  15  per  cent  stipulated  as  a  for- 
feit for  the  cancellation  of  the  contract  Is  to 
be  treated  as  a  penalty  or  as  liquidated  dam- 
ages. It  is  called  in  the  contract  "liquidated 
damages."  However,  "no  form  of  words  is 
controlling.  But  the  fundamental  rule  so  of- 
ten announced  is  that  the  construction  of 
these  stipulations  depends  in  each  case  up- 
on the  intent  of  the  parties  as  evidenced  by 
the  entire  agreement  construed  in  the  light 
of  the  circumstances  under  which  it  was 
made."  Sutherland,  Damages,  717.  4S€e,  al- 
so, Newman  v.  Wolfson,  69  Ga.  764;   Allison 


•For  ether  ceMs  see  tame  tople  and  lection  NTJMBBR  in  Dee.  Dig.  A  Am.  Dig.  Kejr  No.  Berfee  it  RepT  Indexee 
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Y,  Dunwody,  100  Oa.  51,  28  8.  B.  651;  Sutton 
y.  Howard,  33  Ga.  536;  Mayor  and  Council 
of  Brunswick  y.  ^tna  Indemnity  Co.,  4 
Ga.  App.  722,  62  S.  B.  475;  13  Qyc  90.  From 
this  it  Is  seen  tliat  there  is  no  hard  and  fast 
rule  for  the  determination  of  such  cases, 
but  that  each  case  must  be  decided  inde- 
pendently upon  its  own  merits,  and  consid- 
ered in  the  light  of  the  circumstances  sur- 
rounding it 

In  determining  whether  a  designated  sum 
that  is  to  be  paid  to  one  party  in  the  eyent 
that  the  other  breaches  the  contract  is  a 
penalty  or  not,  we  must  look  to  the  question 
as  to  whether  it  was  inserted  for  the  pur- 
pose of  deterring  the  party  from  breaching 
his  contract  and  of  penalizing  him  in  the 
eyent  he  should  do  so,  or  whether  it  was  a 
'sum  which  the  parties  in  good  faith  agreed 
upon  as  representing  those  damages  which 
would  ensue  if  the  contract  should  be  breach- 
ed. If  A.  borrows  $100  from  B.,  agreeing 
that,  if  he  does  not  repay  it  by  October  1st, 
he  will  pay  $1  per  day  as  liquidated  dam- 
ages for  the  detention  thereof,  this  is  plainly 
a  penalty,  an  attempt  to  coerce  prompt  per- 
formance of  the  contract,  rather  than  an  at- 
tempt to  estimate  what  the  legal  damage  to 
B.  will  be;  for  the  law  fixes  the  legal  dam- 
ages in  such  a  case  at  the  lawful  rate  of  in- 
terest On  the  other  hand,  if  A.  agrees  to 
furnish  B.  a  particular  piece  of  property  or 
a  commodity  by  a  particular  time  for  some 
special  use,  and  the  parties  know  and  under- 
stand that  if  the  property  or  commodity  is 
not  furnished  promptly  by  the  date  named, 
B-  will  suffer  a  damage  which  it  would  be 
-difficult  to  estimate  and  which  could  not  be 
reasonably  measured  by  merely  allowing 
him  the  difference  between  the  contract  price 
and  the  market  price  of  the  property,  and  they 
should  in  adyance  attempt  to  estimate  what 
this  damage  would  be  and  should  agree  up- 
on a  certain  sum  reasonable  in  amount,  not 
for  the  purpose  of  deterring  A.  from  breach- 
ing the  contract,  but  for  the  purpose  of  fully 
compensating  B.  for  the  damage  he  would 
•sustain,  the  contract  would  be  upheld  as  an 
agreement  for  liquidated  damages.  Again,  a 
person  being  solicited  to  make  a  contract 
may  foresee  that  he  may  not  be  able  to  per- 
form it,  or  may  be  unwilling  to  make  the 
contract  if  by  so  doing  he  would  place  him- 
self in  a  position  where,  upon  his  failure 
to  comply,  the  opposite  party  would  be  able 
in  law  to  hold  him  to  a  large  sum  of  money 
on  account  of  the  breach.  In  such  cases  the 
parties  may  agree  that,  in  the  eyent  the 
promisor  fails  to  comply  with  his  promise  to 
the  opposite  party,  the  latter  shall  not  hold 
lilra  to  the  payment  of  all  ordinary  damages 
legally  estimable^  but  will  hold  him  only  for 
some  stipulated,  designated  amount;  and  in 
4Buch  a  case  the  amount  so  agreed  ui>on 
-would  not  be  a  penalty,  but  would  be  stip- 
ulated or  liquidated  damages. 

Where  the  contract  relates  to  a  subject 
as  to  which  the  law  has  a  fixed  or  reasona- 


bly definite  rule  for  the  ascertainment  of 
damages,  and  the  parties  in  adyance  attempt 
to  stipulate  the  amount  especially  where  the 
amount  is  tn  excess  of  what  the  damages  ordi- 
narily would  be  when  estimated  according  t( 
the  law's  measure,  the  stipulated  amount  in 
generally  held  to  be  penalty.  Inacontracc 
for  the  purchase  of  merchandise,  the  law  has 
a  reasonably  definite  measure  of  damage  to 
apply  in  the  eyent  of  a  cancellation.  Ck)n- 
sequently,  where  the  parties  agree  that  ^ 
the  purchaser  cancels  the  contract  he  will 
pay  a  designated  sum,  the  courts  incline  to 
the  ylew  that  this  proyislon  is  inserted  into 
the  contract  for  the  purpose  of  deterring  the 
purchaser  from  canceling,  rather  than  to 
comp^ensate  the  seller  for  the  damages  which 
he  would  sustain.  We  do  not  howeyer,  re- 
gard the  ease  or  certainty  with  which  the 
damages  in  such  cases  may  be  measured  as 
conclusiye  of  the  proposition  that  the  stip- 
ulated sum  .to  b0  paid  in  the  eyent  of  a  can- 
cellation of  the  contract  would  be  penalty. 

Let  us  consider  the  nature  of  the  present 
contract  wlt2i  a  ylew  of  ascertaining  wheth- 
er the  parties  inserted  this  stipulation  for 
the  purpose  of  deterring  the  purchaser  from 
cancelling,  or  for  the  purpose  of  compensat- 
ing the  seller  for  the  damages  that  would 
ensue  in  the  eyent  of  a  cancellation.  It  can 
readily  ^e  seen  that  if  the  purchaser  had 
glyen  notice  of  his  intention  to  cancel  on  the 
day  after  the  contract  was  made,  the  dam- 
age to  the  seller  would  in  all  probability 
haye  been  less  than  if  he  had  waited  until 
the  seller  had  gone  to  the  trouble  and  ex- 
pense of  getting  the  wagons  together  and  of 
packing  them  and  preparing  them  for  ship- 
ment and  yet  the  contract  makes  no  differ- 
ence between  the  effect  of  a  cancellation  re- 
ceiyed  at  one  time,  and  the  effect  of  the  can- 
cellation receiyed  at  a  time  when  in  the  na- 
ture of  things  the  damages  would  haye  been 
wholly  different  As  a  matter  of  fact,  in  .the 
present  case  the  notice  of  the  cancellation 
was  received  at  a  time  when  the  plaintiff 
had  suffered  no  damage  at  all — ^at  a  time 
wh.en  there  was  no  difference  between  the 
contract  price  and  the  market  price  of  the 
wagons,  and  when  the  plaintiff  had  taken  no 
action  on-  the  order  further  than  to  enter  It 
upon  his  books;  and  yet  the  plaintiff  says 
that  he  should  be  allorwed  to  recover  on  ac- 
count of  the  anticipatory  breach  thus  made 
as  if  the  cancellation  had  not  been  receiyed 
until  there  had  been  a  sharp  falling  off  in 
the  market  price  of  wagons,  or  until  after  he 
had  gone  to  great  trouble  and  expense  to- 
ward getting  the  shipment  ready  for  delly- 
ery.  The  principle,  therefore,  which  In  this 
case  declares  the  stipulation  to  be  a  penalty, 
rather  than  liquidated  damages,  is  akin  to 
that  mentioned  in  the  case  of  Mayor  and 
OouncU  of  the  City  of  Brunswick  y.  ^tna 
Indemnity  Co.,  supra,  that:  "Where,  to  se- 
cure  the  performance  of  the  terms  of  a  con- 
tract there  is  a  stipulation  for  the  payment 
of  a  fixed,  unyarylng  sum,  upon  the  breach 
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of  any  of  several  promises  of  varying  de- 
grees of  importance,  •  •  •  the'  sum 
named  will  be  construed  to  be  a  penalty.*' 
In  that  case  the  stipulation  was  for  the  pay* 
ment  of  a  fixed  sum  for  the  breach  of  any 
one  of  several  promises  of  varying  degrees 
of  importance,  while  in  the  present  case  the 
fixed  sum  was  to  be  paid  upon  the  breach  of 
a  single  promise,  without  regard  to  the  date 
of  the  breach  when  in  the  nature  of  things 
the  date  of  the  breacAi  would  be  alMmx>ortant 
in  determining  the  element  of  actual  damage 
which  would  ensue.  The  Supreme  CJourt  of 
the  plalntiff*s  own  state  has  recognized  this 
principle  of  construction  in  the  case  of  Man- 
sur  Co.  V.  Tissier  Co.,  138  Ala.  597,  33  Sooith. 
818,  a  case  involving  a  stipulation  for  the 
payment  of  a  fixed  sum  upon  the  purchaser's 
countermanding  an  order  for  vehicles. 

The  contention  of  the  plaintiff  that  the 
sum  designated  in  the  contract  can  be  re- 
garded as  an  agreed  compensation  to  be  paid 
to  them  on  account  of  the  cancellation  as 
compensating  them  for  the  expense  which 
they  incurred  in  procuring  the  order  through 
their  traveling  salesman  is  not  well  taken. 
The  expense  which  a  seller  incurs  in  indu- 
cing a  prospective  purchaser  to  make  an 
ofTer  to  buy  is  not  a  part  of  the  damage,  in 
the  event  the  purchaser  makes  the  contract, 
and  then  fails  to  take  the  goods.  It  will 
readily  be  seen  that  in  such  cases  the  sums 
expended  in  indiucing  the  contract  of  pur- 
chase are  not  a  part  of  the  damages,  when 
we  consider  the  fact  that,  If  the  purchaser 
had  refused  to  make  the  contract,  the  seller 
would  nevertheless  have  incurred  the  same 
expense. 

Having  held  that  the  contract  on  Its  face 
apparently  calle  for  a  penalty,  and  there  be- 
ing nothing  in  the  evidence  to  contradict 
this,  the  fact  that  the  court  admitted  evi- 
dence on  behalf  of  the  defendant  to  corrobo- 
rate this  theory  becomes  immaterial.  The 
defendant  was  entitled  to  a  Judgment  in  his 
favor,  irrespective  of  the  oral  testimony 
which  the  court  allowed  him  to  introduce. 

As  an  abstract  proposition  the  plalntifT 
would  have  been  entitled  to  recover  nominal 
damages  on  account  of  the  defendant's 
breach,  but,  as  he  did  not  sue  upon  any  the- 
ory admitting  of  such  recovery,  the  court 
did  not  err  in  directing  the  verdict  against 
him.  Chrlstopbuloe  Caf6  CJo.  v.  Phillips,  4 
Ga.  App.  819»  62  S.  E.  562. 

Judgment  affirmed. 


(8  Oa.  App.  171) 

ALBANY  A  NORTHERN  RY.  OO.  v.  DUN- 
LAP  HARDWARE  CO.     (No.  2,201.) 
^urt  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(Syllahus  }tv  the  Court.) 

1.  Affidavit  of  Illegality— Travebsk— Pro- 
ceedings. 

There  wa^  no  error  in  overruling  the  mo- 
tion for  a  new  trial  upon  the  issue  submitted  on 


the  traverse,  nor  in  thereafter  snstaining  the 
demurrer  to  the  a£5davit  of  illegality. 

(Additional  Syllahui  by  Editorial  Staff.) 

2.  Garnishment  (|  96*)— Suicmons— Return^ 
Petition. 

A  deputy  sherifiTs  retom  of  service  of  sum- 
mons of  garnishment  on  the  "Albanv  &  North- 
em  Railway'*  is  sufficient,  though  the  name  of 
the  company  is  in  fact  the  "Albany  &  North- 
ern Railway  Company.'* 

[Ed.  Note. — For  other  cases,  see  Garnishment^ 
Cent  Dig.  |§  18&-195 ;   Dec.  Dig.  f  96.*] 

3.  Garnibhmbnt  (f  95*)— SuicHONS— Service. 

A  justice  of  the  peace  in  one  county  can 
issue  a  summons  of  garnishment,  and  the  same 
may  be  served  by  a  pro];>er  officer  in  another 
county. 

[Ekl.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  %%  181-188 ;  Dec  Dig.  |  95.*] 

4.  Garnishment  (|  194*)^yACATiifo— Admis- 
siBiLrrr  of  Evidence. 

In  proceedings  under  an  affidavit  of  illegal- 
ity of  garnishment  proceedings,  witness'  testi- 
mony that  an  employ^  of  the  garnishee  came  to 
him  with  some  papers  and  stated  that  these  pa- 
pers were  "garnishee  papers,"  and  had  been 
served  on  him,  and  he  did  not  know  what  to  do 
with  them,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Garnishment* 
Dec.  Dig.  f  194.*] 

5.  Appeal  and   Error  (|   1040*)— Review^ 
Harmless  Error. 

In  proceedings  under  an  affidavit  of  illegal- 
ly of  garnishment  proceedings,  where  a  ground 
of  illegality  was  practically  disposed  of  by  the 
finding  of  the  jury  upon  the  traverse  adversely 
to  the  garnishee,  the  garnishee  was  not  harmed 
by  sustaining  the  demurrer  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  408^-4105;  Dec  Dig.  f 
1040.*] 

6.  Garnishment  (|  194*)  —  Vacation  —  Con- 
struction. 

Grounds  of  illegality  of  garnishment  pro- 
ceedings alleging  that  tne  garnishee  had  not 
b^n  served  with  notice  or  summons  of  garnish- 
ment, and  that  the  return  of  the  deputy  sheriff 
showed  on  its  face  that  no  legal  summons  of  gar- 
nishment was  served,  are  subject  to  demurrer 
where  the  affidavit  does  not  set  up  that  there 
has  been  a  traverse  of  the  officer's  return,  or 
that  he  has  been  made  a  party  to  the  proceed- 
ing. 

[£id.  Note.— For  other  cases,  see  Garnishment, 
Dec.  Dig.  §  194.*] 

7.  Garnishment  (|  96*)— Summons— Rjetcrn 
OF  Service. 

A  return  of  service  of  summons  in  garnish- 
ment showing  service  on  the  garnishee  by  deliv- 
ering a  copy  to  one  P.,  an  agent  in  charge  of  a 
place  of  business  of  the  garnishee  in  Worth 
county,  was  sufficient  without  more  specifically 
designating  the  agent. 

[Ed.  Note.— For  other  cases,  see  Garnishment* 
Cent.  Dig.  §§  189-195 ;   Dec  Dig.  %  96.*] 

8.  Garnishment  (§  95*)—SuMM0Na— Service. 

A  summons  of  garnishment  issued  by  a  ju»- 
tice  of  the  peace  in  Bibb  county  in  a  case  i>end- 
ing  in  the  city  court  of  Sylvester  is  properly 
served  by  a  deputy  sheriff  of  Worth  county. 

[E}d.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  §§  181-188 ;  Dec.  Dig.  §  95.*] 

9.  Garnishment  (§  194*)  —  Vacation  —  Pro- 
ceedings. 

Grounds  set  up  in  an  affidavit  of  illegality 
of  garnishment  proceedings  that  the  defendant 
was  adjudicated  a  bankrupt  are  insufficient 
where  thi're  is  no  showing  that  any  action  was 


•For  other  oases  see  same  topic  and  section  NUMBER  iu  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezei 
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taken  by  the  bankruptcy  court  with  reference  to 
the  suit  brought  by  the  plaintiff  against  defend- 
ant, nor  as  to  the  garnishment  sued  out,  nor  that 
there  was  any  liability  on  the  part  of  the  gar- 
nishee to  be  bankrupt. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Dec.  Dig.  1 194.*] 

10.  Bankbuptoy  (j  195*)— Admiwistiiation  of 

Estate— Lien — Garnishment. 

Where  a  garnishment  summons  was  served 
April  24th,  and  bankruptcy  proceedings  against 
the  defendant  were  not  commenced  till  October 
12th,  the  bankruptcy  could  not  relieve  the  gar- 
nishee from  the  judgment  rendered  against  it 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  195.*] 

Error  from  City  Court  of  Sylvester ;  J.  B. 
Williamson,   Judge. 

Action  by  the  Dunlap  Hardware  Company 
against  Rouse  &  Williams  as  defendant,  and 
the  Albany  &  Northern  Railway  Company 
as  garnishee.  From  a  judgment  in  favor  of 
plaintiff,  the  garnishee  brings  error.  Af* 
firmed. 

J.  H.  Tipton  and  Maynard  &  Hooper,  for 
plaintiff  in  error.  Hardeman,  Jones  &  John- 
ston, for  defendant  in  error. 

RUSSELL,  J.  The  Dunlap  Hardware  Com- 
imny  filed  a  suit  in  the  city  court  of  Sylves- 
ter against  Rouse  &  Williams,  and  at  the 
same  time  made  affidavit  and  bond  before  a 
justice  of  the  peace  In  Bibb  county  upon 
which  summons  of  garnishment  was  issued. 
Return  of  the  garnishment  affldayit  and  bond 
was  made  by  J.  L.  Giddens  as  deputy  sheriff 
of  Worth  county  upon  April  24,  1907,  to  the 
city  court  of  Sylvester,  with  the  entry  that 
he  had  served  summons  of  garnishment  upon 
an  agent  of  the  railroad  company  as  gar- 
nishee. The  entry  of  service  of  the  summons 
of  garnishment  was  as  follows:  "Georgia, 
Worth  County.  I  have  this  day  served  sum- 
mons and  garnishment  issued  on  within  af- 
fidavit and  bond,  personally,  on  the  Albany 
&  Northern  Railway  by  handing  said  sum- 
mons to  Pitts,  its  agent  in  charge  of  its  of- 
fice and  place  of  business  in  Worth  county, 
Georgia.  This  24th  day  of  April,  1907.  J.  L. 
Giddens,  ^Dept.  Sheriff."  No  answer  was  filed 
by  the  garnishee  in  the  dty  court  of  Sylves- 
ter, and  after  the  plaintiff  obtained  a  judg- 
ment against  the  defendants,  Rouse  &.  Wil- 
liams, Judgment  was  duly  entered  against  the 
garnishee.  The  judgment  against  Rouse  A 
Williams  was  obtained  at  the  August  term, 
1907,  while  judgment  was  entered  by  default 
against  the  garnishee  at  the  September  term, 
1907,  of  the  city  court  of  Sylvester.  Execu- 
tion issued  on  the  judgment  against  the  gar- 
nishee which  was  levied  on  January  8,  1908, 
upon  certain  property  of  the  plaintiff  in  er- 
ror, and  on  January  27,  1908,  the  defendant 
company  filed  its  affidavit  of  illegality  as  fol- 
lows: "And  now  comes  the  defendant,  gar- 
nishee, the  Albany  &  Northern  Railway  Com- 
pany, garnishee,  in  the  above  case,  and  files 
this,  its  affidavit  of  illegality,  and  says  that 


the  execution  issued  in  the  above-stated  case, 
at  the  September  term,  1907,  of  said  court, 
in  favor  of  the  plaintiff,  the  Dunlap  Hard- 
ware Company,  against  the  Albany  &  North- 
ern Railway  Company  as  garnishee  for  the 
sum  of  $706.98  principal,  and  $32.75  interest, 
$30.80  attomey*s  fees,  and  $13.50  costs,  is  a 
proceeding  illegally  against  this  defendant 
for  the  following  reasons:  (1)  Because  this 
defendant  has  never  been  served  with  any 
summons  of  garnishment  in  the  above-stated 
ca£ie,  nor  has  it  ever  acknowledged  service 
upon  any  such  summons,  nor  has  it  appeared- 
and  pleaded  to  any  such  summons,  nor  did  it 
have  knowledge  or  notice  of  any  kind  of  a  pen- 
dency of  such  case,  or  tnat  any  garnishment 
had  been  issued  against  it,  at  the  time  said 
judgment  was  taken ;  nor  did  it  have  any  no- 
tice of  any  kind  that  such  judgment  was  taken 
until  the  execution  based  thereon  was  on  the 
9th  day  of  January,  1908,  levied  upon  cer- 
tain of  its  property  in  the  town  of  Warwick, 
said  county,  consisting  of  its  depot,  roadbed, 
and  right  of  way,  running  one-half  mile  each 
way  from  depot,  which  levy  was  made  on  the 
9th  day  of  January,  1908,  by  J.  H.  Jones, 
deputy  sheriff  of  Worth  county,  Ga.,  and  no- 
tice that  day  given  by  the  said  Jones  to  the 
agent  of  this  defendant  of  said  levy,  and  that 
the  said  property  would  be  advertised  to  be 
sold  on  the  first  Tuesday  In  February,  1908. 
Defendant  says  that  the  service  of  this  notice 
by  said  deputy  sheriff  was  the  first  notice  of 
any  kind  conveyed  to  it  in  any  manner  that 
there  existed  such  a  case  or  judgment,  and 
therefore  it  has  never  had  its  day  in  court 
nor  any  opportunity  to  make  its  answer  to 
such  summons  of  garnishhient  Defendant 
further  says  that  neither  at  the  time  of  this 
issue  of  said  summons  nor  at  any  time  since 
then  was  it  indebted  in  any  way  to  said 
Rouse  &  Williams,  the  said  J.  M.  Rouse,  or 
the  said  W.  O.  Williams,  nor  did  it  at  any 
time  have,  nor  has  at  any  time  since  had, 
any  money,  goods,  property,  or  effects  at  any 
time  of  either  of  the  above  parties ;  and,  had 
this  defendant  been  served  or  had  knowl- 
edge of  the  issuance  of  any  summons  of  gar- 
nishment directed  to  it,  it  would  have  made 
answer  as  required  by  law  and  set  up  these 
facts.  (2)  That  the  only  entry  of  service  of 
said  summons  of  garnishment  purporting  to 
have  been  made  upon  this  defendant  is  as 
follows:  'Georgia,  Worth  County.  I  have 
this  day  served  summons  of  garnishment  is- 
sued on  within  affidavit  and  bond  personally 
on  the  Albany  &  Northern  Railway  by  hand- 
ing same  summons  to  Pitts,  its  agent  in 
charge  of  its  office  and  place  of  business  in 
Worth  county,  Georgia.  This  24th  day  of 
April.  1907.  J.  L.  Giddens,  Deputy  Sheriff.* 
Defendant  says  that  the  above  entry  shows 
upon  its  face  that  no  legal  summons  of  gar- 
nishment was  served  or  attempted  to  be  serv- 
ed upon  it.  because:  (a)  The  corporate  name 
of  this  defendant  is  the  Albany  &  Northern 
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Railway  Company,  and  biy  this  name  alone  Is 
it  known  and  has  It  power  to  sue  and  to  be 
Bued.  (b)  Because  the  entry  of  service  of 
said  summons  of  garnishment  does  not  al- 
lege upon  what  agent  of  this  defendant  it 
was  served,  or  what  office  said  Pitts  was  In 

charge,  only  alleging  one Pitts,  and  Its 

office  and  place  of  business  to  be  in  Worth 
county,  Georgia,  not  alleging  that  that  was 
its  only  office  or  place  of  business  in  said 
county,  while  in  truth  defendant  has  more 
than  one  office  and  place  of  business  in  said 
t^ounty,  and  at  different  points  in  said  coun- 
ty, nor  does  said  entry  with  sufficient  cer- 
tainty identify  said  Pitts,  either  by  name, 
description,  or  otherwise,  nor  does  it  allege 
his  given  name  was  unknown  or  could  not  be 
ascertained.  (3)  Because  it  does  not  appear 
from  the  face  of  the  record  that  any  garnish- 
ment was  Issued  by  any  officer  authorized 
to  issue  such  garnishment  and  summons." 

On  November  18,  1908,  the  issue  raised  by 
the  first  ground  of  the  affidavit  of  illegality 
was  submitted  by  way  of  a  traverse  of  the 
sheriffs  entry  of  service  of  summons  of  gar- 
nishment. The  finding  of  the  jury  was 
against  the  traverse,  the  garnishee's  motion 
for  a  new  trial  was  overruled,  and  the  judg- 
ment of  the  court  in  this  regard  was  brought 
to  this  court  for  review.  Albany  &  Northern 
By.  C6.  V.  Dunlap  Hardware  Company,  6 
Ga.  App.  17,  68  S.  B.  1124.  This  court  at 
that  time  dismissed  the  writ  of  error  as  be- 
ing prematurely  brought,  for  the  reason  that 
the  traverse  was  really  a  part  of  the  first 
ground  of  the  illegality;  but  we  gave  the 
plaintiff  in  error  permission  to  file  the  bill  of 
exceptions  as  exceptions  pendente  lite.  A 
considerable  portion  of  the  brief  of  the  coun- 
sel for  the  defendant  in  error  in  the  present 
case  is  addressed  to  the  right  of  this  court 
to  order  the  bill  of  exceptions  to  be  filed  as 
exceptions  pendente  lite.  We  pretermit  any 
discussion  of  this  question  at  this  time  be- 
cause it  Is  immaterial  to  the  conclusion  in  the 
case.  If  the  exceptions  pendente  lite  were 
not  filed  in  time,  the  judgment  of  the  city 
court  of  Sylvester  is  final,  and  cannot  be  re- 
versed. If  the  former  writ  of  error  was 
properly  filed  as  exceptions  pendente  lite, 
then  we  find  no  error  in  the  judgment  of  the 
trial  judge  in  overruling  the  motion  for  a 
new  trial  upon  the  traverse. 

Upon  an  examination  of  the  exceptions 
pendente  lite,  we  find  that  the  motion  for  a 
new  trial  which  was  overruled  assigns  error 
upon  five  grounds  in  addition  to  the  general 
grounds  that  the  verdict  is  contrary  to  the 
evidence,  etc.  The  first  of  these  grounds  Is 
that  the  court  erred  in  sustaining  the  objec- 
tion of  the  plaintiff's  counsel  to  the  introduc- 
tion of  the  charter  of  the  defendant  com- 
pany, because  the  entry  of  the  deputy  sheriff 
as  to  the  service  of  summons  of  garnishment 
designated  the  party  served  as  "Albany  & 
Northern  Railway,"  when,  in  fact,  the  name 
of  the  company  is  Albany  &  Northern  Rail- 
way Ck>mpany,  and  tne  charter  would  show 


this  fact  We  are  of  the  opinion  that  the 
two  names  are  idem  sonans,  and,  even  if  a 
plea  of  misnomer  had  been  filed  and  the  evi- 
dence then  excluded,  the  error  would  not  be 
so  material  as  to  warrant  a  new  trial. 

In  the  second  special  ground  of  the  motion 
for  a  new  trial,  it  is  complained  that  the 
court  erred  in  overruling  the  movant's  ob- 
jections to  introduction  of  the  affidavit  and 
bond  for  garnishment ;  that  the  affidavit  and 
bond  appear  to  have  been  made  before  a 
justice  of  the  peace  In  Bibb  county,  Ga.. 
and  that,  under  the  act  creating  the  city 
court  of  Sylvester,  "the  justice  of  the  peace 
In  Bibb  county,  nor  any  other  county,  has 
the  right  to  return  a  summons  of  garnish- 
ment or  a  process  to  the  city  court  of  Sylves- 
ter." Perhaps  the  statement  of  this  ground 
of  the  motion,  as  made.  Is  true,  but  If  the 
point  sought  to  be  raised,  as  we  apprehend, 
is  that  the  justice  of  the  peace  In  Bibb  coun- 
ty could  not  Issue  a  summons  of  garnishment 
as  was  done  in  this  case,  and  the  same  be 
served  aud  returned  by  a  proper  officer  in 
Worth  county,  then  the  contention  of  the 
movant  is  without  merit  The  act  creating 
the  city  court  of  Sylvester  expressly  jwo- 
vldes  that  the  court  may  have  jurisdiction  of 
the  summons  of  garnishment 

The  third  ground  of  the  motion  for  a  new 
trial  complains  of  the  admission  of  the  evi- 
dence of  a  witness,  Harris,  to  the  effect  that 
Pitts,  an  employe  of  the  Albany  ft  Northern 
Railway  Ck>mpany,  came  to  him  with  some 
papers,  and  stated  that  these  papers  which 
he  called  "garnishee  papers"  had  been  serv- 
ed on  him,  and  he  did  not  Icnow  what  to  do 
with  them.  We  think  this  evidence  was 
properly  admitted  by  the  court  If  the  wit- 
ness saw  the  papers  in  Pitts*  possession,  as 
he  testified  he  did.  this  .was  a  substantive 
fact  Pitts'  own  evidence  in  the  case  dem- 
onstrates that  he  was  an  agent  of  the  com- 
pany in  Worth  county  upon  whom  service  up- 
on the  company  might  be  perfected  and  the 
statement  made  by  him  seems  to  us  admis- 
sible, not  only  as  a  part  of  the  res  gestae  of 
the  physical  fact  of  showing  the  papers  to 
Harris,  but  also  upon  the  ground  that  the 
admission  was  made  dum  fervet  opus,  be- 
cause they  were  still  in  his  hands  and  the 
duty  was  still  upon  Pitts  of  taking  some  ac- 
tion in  regard  to  them  in  behalf  of  his  prin* 
cipal. 

Upon  the  return  of  the  case  to  the  city 
court  of  Sylvester,  the  trial  judge  finally  dis- 
posed of  the  case  sustaining  demurrers  to 
the  affidavit  of  illegality  and  exception  is 
taken  to  this  judgment  Having  approved  of 
the  judgment  overruling  the  motion  for  a 
new  trial  upon  the  traverse,  we  come  to  con- 
sider whether  the  judge  erred  in  dismissing 
the  affidavit  of  Illegality  as  insufficient  lik 
addition  to  the  grounds  of  illegality,  which 
we  have  quoted  above,  the  garnishee  amended 
by  setting  up  the  fact  that  Rouse  &.  Williams 
were  adjudicated  bankrupts  on  November  1, 
1907,  and  Insisted  that  by  reason  of  that  fact 
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the  judgment  entered  against  the  garnishee 
on  October  12,  1007,  was  void ;  also  that  the 
summons  of  garnishment  was  Toid  because 
the  Justice  of  the  peace  in  Bibb  county  has 
no  right  to  issue  a  summons  of  garnishment, 
and  malce  the  same  returnable  to  the  city 
court  of  Sylvester.  The  latter  ground  of  the 
affidavit  of  illegality  is  but  a  clearer  state- 
ment of  one  of  the  original  grounds  to  which 
we  have  already  adverted.  The  first  ground 
of  illegality  was  practically  disposed  of  by 
the  finding  of  the  Jury  upon  the  traverse  ad- 
versely to  the  garnishee,  and  for  that  rea- 
son the  garnishee  was  not  harmed  by  sus- 
taining the  demurrer  thereto,  which  was  of 
itself  good  because  the  affidavit  did  not  set 
up  that  there  had  been  a  traverse  of  the  of- 
ficer's return,  or  that  he  had  been  made  a 
party  to  the  proceeding.  The  same  reason 
applies  to  the  second  ground  of  the  original 
affidavit  of  illegality  in  so  far  as  the  entry  of 
service  is  concerned.  As  to  that  portion  of  the 
aflOdavlt  which  related  to  the  corporate  name 
of  the  garnishee,  the  omission  of  the  word 
''company"  was  at  hest  but  a  misnomer  and 
amendable.  The  entry  of  service  shovring 
that  Pitts  was  an  agent  in  charge  of  a  place 
of  business  in  Worth  county  rendered  worth- 
less that  portion  in  the  affidavit  in  which  it 
was  insisted  that  he  should  be  more  specific- 
ally designated.  The  service  was  good  if  it 
was  effected  on  any  agent  of  the  garnishee 
within  the  Jurisdiction  of  the  oity  court  of 
Sylvester;  that  is,  one  agent  who  was  the 
proper  person  to  be  served  in  Worth  county 
was  Just  as  good  as  any  other  through  whom 
service  might  he  properly  effected.  As  we 
have  already  stated,  there  can  be  no  ques- 
tion that  a  Justice  of  the  peace  In  Bibb  coun- 
ty could  take  the  affidavit  and  bond  and  issue 
the  summons  of  garnishment  which  might 
thereafter  be  served  by  any  proper  officer  in 
the  county  of  Worth.  As  the  case  was  pend- 
ing in  the  city  court  of  Sylvester,  the  deputy 
sheriff  of  Worth  county  was  such  a  proper 
officer. 

There  is  no  merit  in  the  ground  of  the  af- 
fidavit of  illegality  which  attempts  to  set  up 
the  adjudication  of  Rouse  &  Williams  as 
bankrupts.  In  the  first  place,  there  is  no 
statement  of  illegality  to  show  any  action 
taken  by  the  bankruptcy  court  with  reference 
to  the  suit  brought  by  the  Dunlap  Hardware 
Company  against  Rouse  &  Williams  or  as  to 
the  garnishment  sued  out  or  that  there  was 
in  fact  any  liability  at  all  on  the  part  of  the 
Alhany  &  Northern  Railway  Company  to 
bankrupt  Rouse  &  Williams.  But,  even  if 
the  affidavit  had  contained  statements  to  this 
eiTect,  the  garnishment  was  served  April  24, 
1907,  and  from  that  time  the  Dunlap  Hard- 
ware Company  had  an  inchoate  lien  on  what- 
ever amount  the  Albany  &  Northern  Railway 
Company  might  be  Indebted  to  Rouse  A  Wil- 
liams or  on  any  property  of  Rouse  &  Wil- 
liamfl  that  might  be  in  possession  of  the  rail- 


way company.  The  petition  la  bankruptcy 
was  not  filed  until  October  12,  1907,  and  the 
adjudication  was  had  on  November  1,  1907. 
The  bankruptcy  could  not  relieve  the  gar- 
nishee from  the  Judgment  rendered  against 
it.  In  Re  Maher  (D."  C.)  169  Fed,  997,  Judge 
Newman  says:  "More  than  four  months 
prior  to  the  filing  of  a  bankrupt's  petition, 
claimant  sued  the  bankrupt  on  open  account 
and  gamisheed  certain  debtors  of  the  bank- 
rupt, who  held  sufficient  funds  to  cover  any 
Judgment  that  might  be  rendered  in  the  main 
suit  The  bankrupt  gave  a  bond  dissolving 
the  garnishment  depositing  with  the  sureties 
one  thousand  dollars  to  secure  them  against 
loss.  Held,  that  claimant  acquired  a  lien  as 
against  the  garnishees,  under  the  express 
provision  of  the  Laws  of  Georgia  1901,  p.  55." 
The  trustee  in  bankrnptcy,  if  any  one,  could 
alone  raise  the  point  which  the  affidavit  of 
illegality  in  this  case  seeks  to  prevent,  or, 
as  we  held  in  National  Surety  Co.  v.  Med- 
lock,  2  Ga.  App.  665,  58  3.  E.  1131,  the  effect 
of  section  67(f)  of  the  national  bankruptcy) 
act  (Act  July  1,  1898,  c.  541,  30  Stat.  565  (V. 
S.  Comp.  St  1901,  p.  3450),  is  not  to  avoid 
the  levies  and  liens  therein  referred  to 
against  all  the  world,  but  only  as  against  the 
trustee  in  bankruptcy  and  those  claiming  un- 
der him  in  order  that  the  property  may  pass 
to  and  be  distributed  among  the  creditors  of 
the  bankrupt  McKenney  v.  Cheney,  118  Ga. 
387,  45  S.  E.  433. 

In  our  Judgment,  the  demurrer  to  the  af- 
fidavit of  illegality  was  properly  sustained. 

Judgment  affirmed. 


(8  Oa.  App.  177) 

0E2NTRAL  OP  GEORGIA  RT.  CO.  v. 
DUNCAN.    (No.  2,227.) 

(Court  of  Appeals  of  Cteorgia.     Sept  6,  1910.) 

(Syllahu4  hy  the  Court.) 

1.  Justices  of  the  Peace  (§  205*)— Review— 
Cebtiorabi— Record. 

The  exception  which  assigrns  error  on  the 
refusal  of  the  justice  of  the  i)eace  to  allow  the 
defendant  in  the  court  below  to  amend  its  plea 
by  adding  an  affidavit  to  the  same  could  not  be 
considered  by  the  judge  of  the  superior  court  be- 
cause the  untraversed  answer  of  the  magistrate 
contradicted  the  averments  of  the  petition  for 
certiorari  as  to  this  point 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S|  798,  799;  Dec.  Dig.  § 
205.*] 

2.  Justices  of  the  Peace  (§§  96,  183*)— Re- 
view—Certiobabi—Habmless  Error. 

The  judgment  is  controlled  by  the  rulings 
in  Seaboard  Air  line  Ry.  Co.  v.  (}oursey,  1  Ga. 
App.  062,  57  S.  BL  968,  and  CoflPee  v.  McOaskey 
Register  Co.,  7  Ga.  App.  425,  66  S.  B.  1082,  and 
there  was  no  error  in  overruling  the  certiorari. 
Where  the  plaintifiTs  account  is  proved  by  affi- 
davit as  provided  in  Civ.  Code  1895,  |  41^,  and 
the  defendant  has  filed  a  general  denial,  not 
sworn  to,  the  case,  so  far  as  the  defendant  is 
concerned,  is  in  default,  and  the  direction  of 
a  verdict  by  the  magistrate  is  harmless  error. 
If  an  offer  to  amend  the  defendant's  plea  by 
adding  the  required  affidavit  had  been  made  be* 
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fort  any  teathnony  wai  offered,  the  amendment 
should  have  been  allowed  and  the  right  of  sup* 
porting  the  defense  by  testimony  would  have 
followed.  Coffee  v.  McOaskey  Register  Co., 
supra.  But  in  response  to  a  suit  on  account  ver- 
ified by  an  affidavit  as  provided  by  Civ.  Code 
1806,  §  4130,  the  defendant  must  likewise  swear 
to  his  answer;  and,  failing  thus  to  answer,  the 
defendant  is  not  entitled  to  introduce  any  ev- 
idence for  the  reason  that  he  has  no  plea. 

[£]d.  Note.~For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  328-332;  Dec.  Dig. 
|§  96,  183.*] 

8b  Justices  of  the  Peace  (|  100*)  —  Pkoce- 
DURE— Pleading — Verification. 

Unless  the  defendant  in  response  to  a  suit 
on  account  which  has  been  verified  by  affidavit 
as  prescribed  in  Civ.  Code  1895,  |  4130,  swears 
to  his  defense,  he  is  not  entitled  to  introduce 
any  testimony  for  the  reason  that  he  has   no 

Slea.    Brierton  y.  Smith,  7  6a.  App.  69,  66  S. 
}.  375. 

[£3d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |§  337-340;  Dec.  Dig.  $ 
100.*] 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 

Action  by  C.  C.  Duncan  against  the  Cen- 
tral of  Georgia  Railway  Company.  From  a 
Judgment  of  the  superior  court  overruling  a 
certiorari  to  the  Justices  of  the  peace,  de- 
fendant brings  error.    Affirmed. 

R.  N.  Holtzclaw,  for  plaintiff  in  error.  O. 
O.  Duncan  and  H.  A.  Mathews,  for  defendant 
In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(8  6a.  App.  2M) 

WOOD,  Treasurer,  ▼.  VIENNA  TEILEPHONB 

CO.     (No.  2,721.) 

(Court  <tf  Appeals  of  (Borgia.     Sept  6,  1910.) 

(Syllahiu  hy  the  Court,) 

OouNTiss  (§  113*)— Powers  of  County  Boabd 
—Installation  op  Telephones. 

The  county  authorities  in  this  state  have 
the  power  to  install  telephones  or  to  cause  them 
to  be  installed  in  the  courthouses,  jails,  pauper 
farms,  and  other  places  where  they  may  be  need- 
ed in  the  conduct  of  such  matters  and  things  as 
the  counties  are  authorized  to  support  and  main- 
tain by  taxation. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  §  113.*] 

£irror  from  Superior  Court,  Dooly  County ; 
U.  V.  Whipple,  Judge. 

Action  by  the  Vienna  Telephone  Company 
against  B.  M.  Wood,  treasurer.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Busbee  &  Busbee,  for  plaintiff  in  error. 
W.  F.  George,  for  defendant  In  error. 

POWETLL,  J.  The  question  Is  whether 
telephone  service  for  the  courthouse,  jail,  and 
pauper  farm  of  a  county  is  a  legitimate  and 
constitutional  charge  for  which  the  county 
authorities  may  appropriate  money  from  the 
county  treasury.  We  think  that  it  is.  It 
is  true  that  he  who  asserts  a  county's  power 


to  contract  for  anything  or  to  pay  for  It  from 
county  tax  money  must  be  able  to  show  the 
authority,  either  expressly  given  or  arising 
by  necessary  implication.  By  the  Constitu- 
tion (arUde  7,  par.  2  [Civ.  Code  1895,  §  5892]) 
the  taxing  power,  and  consequently  the  con- 
tracting power,, of  counties,  is  limited  as  fol- 
lows: "The  General  Assembly  shall  not  have 
power  to  delegate  to  any  county  the  right  to 
levy  a  tax  for  any  purpose,  except  for  edu- 
cational purposes  in  instructing  children  in 
the  elementary  branches  of  an  fSnglish  edu- 
cation only;  to  build  and  repair  the  public 
buildings  and  bridges;  to  maintain  and  sup- 
port prisoners;  to  pay  jurors  and  coroners, 
and  for  litigation,  quarantine,  roads,  and  ex- 
penses of  courts;  to  support  paupers  and  pay 
debts  lieretofore  existing."  So  far  as  the 
courthouse  itself  is  concerned,  only  the  pow- 
er to  ''build  and  repair"  is  given;  and  yet 
who  would  say  that  the  county  authorities 
had  exhausted  their  power  in  this  respect 
when  they  had  erected  a  building  with  floors, 
walls,  ceilings  and  roof?  There  must  be 
necessary  tables,  ohalrs,  and  other  legitimate 
furnishings.  Will  it  be  insisted  that  a  coun- 
ty cannot  buy  handcuffs?  Yet,  in  a  strict 
and  literal  sense,  this  would  not  be  '*to  sup- 
port and  maintain  prisoners."  As  the  Su- 
preme Court  pointed  out  in  the  case  of  Pen- 
nington V.  Gammon,  67  Ga.  466,  459,  there 
is  no  law  expressly  authorizing  the  county 
authorities  to  purchase  spades,  shovels,  hoes, 
axes,  and  other  things  needed  in  working 
the  county  chain  gang;  yet  it  waf  held  that 
not  only  these  things,  but  also  expensive  im- 
proved machinery,  might  lawfully  be  bought. 
Of.  Wright  V.  Floyd  County,  1  Ga.  App.  582, 
58  S.  E.  72.  Telephone  service  is  no  long- 
er a  luxury.  It  is  a  modem  business  neces- 
sity. When  it  is  needed  in  connection  with 
the  matters  and  things  which  the  county  au- 
thorities are  authorised  to  maintain  and  to 
tax  for,  they  may  lawfully  contract  for  It 
It  then  becomes  a  part  of  the  maintenance 
and  equipment  of  the  public  buildings,  a  part 
of  the  expense  of  courts,  of  prisoners,  of 
paupers,  etc.  It  becomes  a  part  of  the  ma- 
chinery by  which  the  county  authorities  car- 
ry on  the  legitimate  county  business;  and 
the  authorities  may  lawfully  pay  for  it  out 
of  the  county  funds. 
Judgment  affirmed. 


(I  Oa.  App.  182) 

FIRST  NAT.  BANK  OF  MOUI/TRIB  v.  SA- 
VANNAH BANK  &  TRUST  00. 
(No.  2,331.) 

(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(8yllabu9  hy  the  dmrt.) 

1.  Bills  and  Notes  ({f  292,  443,  447*)— In- 
dorsement OF  Check— RioHTB  of  Indobsee. 
The  payee  of  a  negotiable  instrument,  in 
the  absence  of  anything  appearing  to  the  con- 
trary, is  presumed  to  be  the  first  indorser ;  and 
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Indorsement  "to  the  order  of  any  bank  or  bank- 
er** carried  to  the  plaintiff,  as  a  bank,  the  right 
to  collect  the  amount  due  on  the  check,  and  to 
bring  suit  either  on  the  check  or  for  the  pro- 
ceeds thereof. 

[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  K  660,  1307,  1306, 1406 ;  Dec. 
Dig.  H  292,  4^,  447.*] 

2,  Bnxs  AND   Notes  (|  462*)  — Action   on 

Chbck— Pleading. 

A  petition  containing  an  allegation  that  the 
payee  indorsed  the  ched  to  the  plaintiff  bank 
for  collection,  and  that  the  drawee  stamped  the 
check  "Paid,**  and  charged  its  customer,  the 
drawer,  with  the  amount  the  check  called  for, 
but  has  never  paid  the  amount  of  the  check  to 
the  plaintiff  bank,  or  to  any  bank  or  banker  for 
It,  sets  forth  a  good  canse  of  action.  Smith 
Roofing  &  Contracting  C6.  y.  Mitchell,  117  6a. 
772,  45  S.  B.  47.  91  Am.  St  Rep.  217. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1444;  Dec.  Dig.  §  462.*] 

&  Pleading  (§  354*)— Striking  Out. 

A  plea  of  payment,  setting  up  that  the  pro- 
ceeds 01  a  check  had  been  paid  to  a  third  peiv 
ton,  but  without  any  allegation  that  such  per- 
son was  authorized  to  receive  payment,  was 
properly  stricken  on  motion.  The  direction  of 
the  verdict  in  favor  of  the  plaintiff  was  not 
harmful  to  the  defendant 

[E}d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i§  1002-1095 ;   Dec.  Dig.  8  354.*] 

Brror  from  City  Court  of  Moultrie;  J.  D. 
McKenzle,  Judge. 

Action  by  the  Savannah  Bank  &  Trust 
Company  against  the  First  National  Bank 
of  Moultrie.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  A.  Wilkes,  for  plaintiff  In  error.  W.  L. 
day  and  Shlpp  &  Kline,  for  defendant  in 
error. 

BUSSJEUi^  J.     Judgment  affirmed. 


(8  Qa.  App.  214) 

WAIiKESt  T.  STATB.    (No.  2,786.) 
(Court  of  Appeals  of  Georgia.     Sept  0,  1910.) 

(BylUihuM  5v  the  Oourt.) 

1.  Cbhonai.    Law    (§    260*)  —  Cebtiorabi — 
When  Lies. 

The  superior  courts  of  this  state  have  Ju- 
risdiction conferred  by  the  Constitution  to  cor- 
rect errors  in  all  inferior  judicatories  by  writ 
of  certiorari.  A  judgment  of  the  city  court 
overruling  a  motion  for  a  new  trial  In  a  crim- 
inal case  is  a  final  judgment  from  which  cer- 
tiorari will  lie  to  the  superior  court;  and  this 
is  true,  although  the  act  creating  the  city  court 
provides  that  a  writ  of  error  may  be  sued  out 
directly  from  that  court  to  the  Supreme  Court 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec  Dig.  f  280.  ♦] 

2.  Cbdonal  Law    (f   804*)— InsTBUonoRa^ 
Chabgino  Statute. 

Where  there  is  a  timely  request  to  the 
Judge  to  charge  the  jury  in  writing,  he  must 
copy  into  his  charge  any  statute  which  he  sub- 
mits to  the  jury,  or  he  must  read  to  the  jury  the 
statute  verbatim,  "noting  accurately  in  his  writ- 
ten charee  the  statute  so  read."  If  the  nota- 
tions made  in  the  written  diarge  leave  in  doubt 
what  statute  the  Judge  did  read  to  the  jury,  or 
what  portion  of  the  statute  was  so  read,  the 
mandatory    requirements    of    the    law   are    not 


complied  with,  and  if  the  evidence  does  not  de- 
mand the  verdict  a  new  trial  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  804.*] 

Brror  from  Superior  Court,  Jasper  Ck)unty; 
H.  G.  Lewis,  Judge. 

Jack  Walker  was  convicted  of  selling  whls-, 
ky,  and  brings  error.    Reversed. 

Doyle  Campbell,  for  plaintiff  in  error.  Jos. 
B.  Pottle,  Sol.  Qen.,  for  the  State. 

HILL,  C  J.  Jack  Walker  was  convicted  in 
the  city  court  of  Montlcello  of  selling  whisky. 
He  filed  a  motion  for  a  new  trial,  which  was 
overruled.  He  then  petitioned  the  superior 
court  for  a  writ  of  certiorari,  the  judge  of 
the  superior  court  refused  to  sanction  the  pe- 
tition, and  he  brings  error.  Two  questions 
are  made  In  the  record:  First,  did  certiorari 
He  from  the  judgment  of  the  city  court  over- 
ruling the  motion  for  a  new  trial?  And,  sec- 
ond, did  the  judge  of  the  city  court  comply 
with  the  statute  requiring  him  on  a  written 
request  by  defendant's  counsel  to  reduce  Ills 
charge  to  writing? 

1.  Counsel  for  the  state  insists  that,  as 
the  plaintiff  in  error  had  filed  a  motion  for 
a  new  trial  in  the  city  court,  he  could  not  al- 
so sue  for  a  writ  of  certiorari  in  the  case; 
that  the  right  of  haying  the  judgment  of  an 
inferior  court  reviewed  on  certiorari  does 
uot  give  the  right  to  review  a  judgment  re- 
fusing a  new  trial,  and  especially  so  where 
the  act  creating  the  city  court,  as  in  this 
case,  provides  for  a  writ  of  error  from  the 
city  court  directly  to  the  Supreme  Court; 
and  he  contends  that  the  contrary  view  will 
greatly  delay  the  final  adjudication  of  crim- 
inal cases.  The  right  of  certiorari  is  a  con- 
stitutional right  The  Constitution  expressly 
confers  upon  the  superior  court  the  power 
"to  correct  errors  in  inferior  judicatories,  by 
writ  of  certiorari."  Article  6,  §  4,  par.  5, 
codified  as  section  5846  of  the  Civil  Code  of 
1895.  See,  also,  section  4634  of  the  Civil 
Code.  In  the  case  of  Archie  v.  State,  99  Oa. 
23,  25  S.  B.  612,  the  defendant  filed  a  mo- 
tion for  a  new  trial  in  the  city  court,  where 
he  was  convicted,  and  subsequently  dismissed 
his  motion  for  a  new  trial,  and  petitioned  for 
the  writ  of  certiorari;  and  the  question  in 
that  case  was  whether  the  remedy  of  certio- 
rari could  be  invoked  without  first  moving 
for  a  new  trial  in  the  city  court  The  Su- 
preme Court  held  that,  *'the  right  of  certiora- 
ri being  a  constitutional  one,  the  privilege  of 
moving  for  a  new  trial  is  merely  cumulative ; 
and  a  complaining  party  could  avail  himself 
of  that  in  the  first  instance,  or  not,  as  he 
chose."  See.  also,  Harvey  v.  Jewell,  84  Ga. 
234,  10  S.  B.  631;  Winn  v.  State,  126  6a. 
419,  55  S.  B.  178. 

It  cannot  be  questioned  that  the  judgment 
of  the  city  court  in  overruling  the  defend- 
ant's motion  for  a  new  trial  in  that  court 
was  a  final  judgment  and  it  seems  to  be 
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equally  clear  that  any  final  Judgment  of  an 
Inferior  Judicatory,  such  as  the  city  court, 
may  be  reviewed  hy  the  superior  court  upon 
certiorari.  We  think,  therefore,  that  under 
the  act  creating  the  city  court  the  defendant 
in  this  case  could  have  brought  the  decision 
•of  the  Judge  of  the  city  court,  overruling  his 
motion  for  a  new  trial,  directly  to  this  court 
by  bill  of  exceptions,  or  he  had  the  right,  un- 
der the  Constitution  and  the  law  and  the  de- 
cisions of  the  Supreme  Court,  to  have  the 
Judgment  of  the  dty  court  first  reviewed  by 
the  superior  court  upon  certiorari,  and.  If  his 
petition  for  the  writ  of  certiorari  was  denied, 
a  writ  of  error  would  lie  from  the  Judgment 
of  the  superior  court  to  this  court  It  Is  true 
that  this  construction  of  the  law  may  result 
in  some  delay  In  final  adjudications  in  crim- 
inal cases;  but  If  any  remedy  is  needed  for 
this  result  the  Legislature,  and  not  the  courts. 
Is  the  proper  source  from  whldi  it  must  come. 
2;  The  trial  Judge,  complying  with  the  re- 
quest of  counsel,  reduced  his  charge  to  writ- 
ing. In  noting  the  law  under  which  the  in- 
dictment is  framed,  he  made  the  following 
statement:  **The  defendant  has  been  charged 
and  indicted  wldi  the  offense  named  in  the 
indictment  under  provisions  of  Qeorgia  Laws, 
1907,  which  read  as  follows:  Acts  U907,  page 
— ,  through  words  *in  section  1089,*  p.  82." 
In  other  words.  Instead  of  writing  out  the 
statute  under  which  the  indictment  was  fram- 
ed, he  read  it  from  the  Acts  of  1907.  The 
charge  as  written  out  was  not  sent  up  with 
the  record,  and  the  Judge  says,  in  his  verifica- 
tion of  the  grounds  of  the  amended  motion 
for  a  new  trial,  that  the  annotations  set  up 
in  the  motion  are  correct  These  annotations 
are:  ••Acts  1907,  page  — — ,  through  words  'in 
section  1039,'  p.  82."  It  Is  contended  by  plain- 
tiff in  error  that  this  was  not  a  compliance 
with  the  statute;  that  the  notations  con- 
tained in  the  record  as  to  what  the  Judge 
read  are  not  accurate.  In  that  it  is  not  dis- 
tinctly stated  what  ••provisions  of  the  Geor- 
gia Laws  of  1907"  the  court  read,  or,  even 
assuming  that  he  read  the  prohibition  law, 
under  which  the  indictment  was  framed,  it 
does  not  appear  what  part  of  the  law  he  read 
to  the  Jury,  in  that  it  is  not  stated  where  he 
commenced  to  read;  that,  although  It  is  stat- 
ed where  the  quotation  concluded,  It  is  not 
stated  where  the  quotation  commenced. 

We  think  the  charge  is  subject  to  the  criti- 
cism. While  it  is  probable  that  the  Judge 
did  read  the  'prohibition  act  from  the  be- 
ginning, and  through  the  words  'Un  section 
1089,"  as  contained  in  Acts  1907,  p.  82,  yet  he 
does  not  clearly  so  state,  nor  does  it  clearly 
appear  from  the  notations  that  he  did  so. 
In  Bums  v.  State,  89  6a.  527,  15  S.  E. 
748,  the  Supreme  Court  holds  that  'it  is  no 
failure  to  comply  with  a  request  to  charge 
the  Jury  in  writing  for  the  Judge,  instead 
of  copying  into  his  charge  sections  of  the 
Code  which  he  submits  to  the  Jury,  to. read 
these  sections  verbatim  from  the  Code  itself, 


noting  accurately  In  his  written  charge  the 
sections  so  read."  We  are  not  willing  to  give 
to  the  Imperative  statute  requiring  the  Judge 
to  reduce  his  charge  to  writing  any  more  lib- 
eral or  extended  construction  than  was  given 
by  the  Supreme  Court  in  that  case.  Not  only 
the  Supreme  Court  but  this  court  has  re- 
peatedly held  that  the  trial  Judges  are  re- 
quired to  obey  both  in  letter  and  spirit  the 
statute  which  declares  that  they  must  write 
out  in  full,  when  a  timely  request  is  made, 
the  charge  to  the  Jury.  Fry  v.  Shehee,  55 
Ga.  208;  Wheatley  v.  West,  61  Ga.  401; 
Forrester  v.  Cocke,  6  Ga.  App.  829,  65  S.  £. 
1068.  When  we  consider  that  the  reason  for 
this  requirement  as  announced  by  the  Su- 
preme Court  and  this  court  la  to  remove  all 
possibility  of  dispute  between  the  court  and 
counsel  as  to  what  in  fact  was  charged,  we 
think  that  any  interpretation  of  the  statute 
which  permits  a  substantial  oomplianoe  with 
its  terms  cannot  be  upheld.  The  statute 
demands  literal  compliance.  We  hold  that 
the  annotations  are  not  sufficiently  accurate 
or  definite  to  show  what  was  in  fact  read 
by  the  court  in  the  charge  to  the  Jury  in  the 
present  case. 

The  evidence  in  the  record,  while  suflldent 
to  support  the  verdict,  does  not  demand  It 
and,  following  the  decision  of  this  court  in 
the  Forrester  Case,  supra,  we  are  constrain- 
ed to  grant  another  trial  because  of  the  fail- 
ure of  the  trial  Judge  to  oomply  with  the 
statute  requiring  him  to  reduce  his  charge 
to  writing.  We  think  that  for  this  reason 
the  Judge  of  the  superior  court  should  have 
sustained  the  certiorari. 

Judgment  reversed. 

(8  Oa.  App.  n?) 
STBVBNS  V.  STATEL    (Na  2,750.) 
(Court  of  Appeals  of  Georgia.     Sept  6,  1910.) 

(Svllahu9  hythe  Court,) 

1.  Cbiminal  Law  (f  757*)— Tbiait-Instbuo- 
TiONs— Opinion  as  to  Evidence. 

After  instructing  the  lary  that  it  was  their 
duty  to  reconcile  the  evidence  of  the  different 
witnesses.  If  It  could  be  done  without  imputing 
peijury  to  any,  the  court  charged  that,  "when 
witnesses  a  free  as  to  important  facts  testified 
to,  slight  discrepandes  as  to  the  collateral  at- 
tendant facts  afford  no  ground  to  discredit  ei- 
ther of  them.*'  Held,  this  was  not  an  intima- 
tion of  an  opinion  by  the  court  that  any  dis- 
crepandes existed,  or  that  the  discrepancies,  if 
any,  were  slight,  and  therefore  not  suffident  to 
discredit. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.   Dig.  8  757.*) 

2.  Criminal  Iiaw  (5  758*)— Tbial— Instsuc- 
TioNS— Effect  of  Evidencb—Statemxnt  of 
Defendant. 

After  instructing  the  jury  in  the  language 
of  the  statute  that  they  were  authorized  to  1^ 
lieve  the  defendant's  statement  in  preference  to 
the  evidence  in  tlie  case,  the  judge  added:  **But 
you  are  not  under  any  obligation  to  do  so,  or 
not  to  do  so.  The  law  simplv  |ive8  you  the 
power  to  do  so,  if  you  believe  it  is  the  truth." 
Held  not  error,  because  "it  was  a  disparage- 
ment of  the  statement,  and  impressed  the  jury 
with  the  idea  that  they  were  under  no  oblfga- 


*For  other  cases  see  8am«  topic  and  section  NUMBSR  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexee 
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tion  to  believe  tbe  defendant's  statement"  The 
addition  to  the  language  of  the  atatnte,  while  not 
material,  was  entirely  superflaoua,  and  against 
the  repeated  rulings  of  this  court  and  of  tlie 
Supreme  Court  that  trial  judges,  in  their  in- 
structions on  Uie  effect  or  weight  of  the  state- 
ment, should  confine  themselves  to  the  language 
of  the  statute.  The  statute  is  full  enough  and 
clear  enough*  and  any  effort  to  make  it  more 
explicit  is  apt  to  lead  to  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  hair, 
Cent  Dig.  {{  1786-1789 ;  Dec  Dig.  fi  758.*J 

8.  CONSPIRACT    (§§    23,    47*)-~Orihinal    Rb- 

SP0N8IBILITT— BUBMENTS  OF  OFFENSE. 

The  court,  in  charging  the  jury,  properly 
defined  a  conspiracy  as  "a  combination  or  agree- 
ment between  two  or  more  persons  to  do  an  un- 
lawful act,**  and  property  charged  that  "the  ez- 
istenoe  of  a  conspiracy  may  be  established  by 
proof  of  acts  and  conduct,  as  well  as  by  proof  of 
an  express  agreement."  The  charge  on  the  sub- 
ject of  a  conspiracy  was  based  on  the  evidence 
ID  the  case,  and  was  well  adjusted  to  the  issaes. 

[£d.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  30-39,  10&>107 ;  Dec.  Dig.  |HI  ^, 
47.* 

For  other  definitions,  see  Words  and  Phngies, 
vol.  2,  pp.  1454-1461 ;  vol,  8,  p.  7613.] 

4.  Homicide  (J  300*)  —  Iwstktjctions  —  Sbif- 
Defbnsb— Applicabilitt  to  Issues. 

Where,  on  a  trial  for  murder,  the  sole  de- 
fense relied  upon  is  that  the  defendant  did  not 
kill  the  deceased  or  participate  in  the  homicide, 
the  law  of  lustifiable  homidde  in  self-defense  is 
not  applicable,  and  there  is  no  error  in  not  in- 
structing the  jury  on  that  subject,  unless  the 
evidence  otherwise  presents  the  issue  of  jus- 
tifiable homicide  in  self-defense.  In  this  case 
no  such  issue  was  presented. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614r-e32 ;  Dec.  Dig.  S  300.*] 

6b   HoiaOIDB  (S  309*)— iNBTBUCnONS— MUTUAI. 

Combat. 

The  evidence  demanded  a  charge  on  the  law 
of  homicide  as  the  result  of  mutual  combat,  and 
the  court  did  not  err  in  giving  in  charge  sec- 
tion 73  of  the  Penal  Code. 

[Bd.  Note.— For  other  cases,  see  Homidde, 
Dea  Dig.  f  309.*] 

^  iNSTBucnoKS— Evidence— Sufficiency. 

The  charge  as  a  whole  was  a  clear  and  ac- 
curate submission  of  the  issues  made  by  the 
evidence.  No  error  of  law  was  committed,  and 
1}ie  evidence  fully  supports  the  verdict. 

E>rror  from  Superior  Court,  Worth  Oounty ; 
Frank  Park,  Judge. 

Clarence  Stevens  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Perry  &  Foy,  for  plaintiff  In  error.  W. 
B.  Wooten,  Sol.  Gen.,  and  J.  H.  Tipton,  for 
the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(S  Oa.  App.  VS^)        f 

ATLANTIC  COAST  LINE  B.  CO.  v.  MOORE. 

(No.  2,376.) 

(Omut  of  Appeals  of  Qeozgia.     Sept  6,  1910.) 

(8yllabu9  hy  the  Oourt.) 

1.  Raiiaoads  (§  348*)— Accidents  at  Cboss- 

iHQS—BlviDENCB— Sufficiency. 

The  verdict  is  not  without  evidence  to  sap- 
port  it. 

[Qd.  Note.— For  other  cases,  see   Railroads, 
Dec.  Dig.  {  34a*] 


2.  Negligence  (§  136*)— Railroads  ft  848*)— 
Questions  fob  Jubt— Accidbntb  at  Cboss- 
iNos— Rbs  Ipsa  Loquitub. 

The  charge  construed  as  a  whole  was  fair, 
lucid,  and  correct,  and  was  not  misleading. 

(a)  The  existence  of  ne^ligenoe  is  essendally 
a  zact  for  solution  by  the  jury. 

(b)  Proof  that  the  injury  was  received  by  the 
plaintiff  through  the  operation  of  the  defend- 
ant's train  is  prima  faae  proof  of  every  act  of 
negligence  alleged  in  the  petition. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §1277-306 ;  Dec.  Dig.  §  136  ;*  Rail- 
roads, Dec.  Dig.  i  348.*] 

3.  Damages  (f  185*)~Injubibs  to  the  Peb- 

SON— EiXPECTANCT  OF  LlFE. 

Where  the  age  of  the  person  In  question  is 
shown,  expectancy  of  life  may  be  determined  by 
the  juiy  without  naving  the  mortality  tables  be- 
fore them  or  without  any  other  direct  evidence 
on  the  subject. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  S  186.*] 

4.  No  Dbbob. 

No  material  error  appears. 

(Additional  8yllahu9  by  Editorial  Staff.) 

5.  Negligence  (|  3*)--**Diligence." 

"Diligence"  is  a  relative  term,  and  what  Is 
"due  diligence"  in  a  case  where  negligence  would 
be  wron^ul  must  be  determined  from  all  the 
surrounding  circumstances,  for  a  degree  of  ^U 
igence  which  might  suffice  under  one  set  of  cir- 
cumstances might  be  wholly  inadequate  under 
different  conditions. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  5;    Dec  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2065-2067.] 

Error  from  City  Court  of  Savaniiali;  Da- 
vis Freeman,  Jodge. 

Action  by  Willie  Moore,  by  next  friend, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  brings  error.     Affirmed. 

Willie  Moore,  by  his  next  friend,  brought 
suit  against  the  railroad  company  for  dam- 
ages for  personal  injuries.  He  claimed  that 
while  he  was  crossing  Henry  street,  in  the 
city  of  Savannah,  late  at  night,  some  freight 
cars  were  standing  on  the  tracks  of  the  rail- 
road just  on  the  edge  of  the  crossing  with- 
out any  light  on  them,  and  that,  when  he 
was  opposite  the  end  of  one  of  the  cars,  an 
engine  or  train  of  the  defendant  struck  the 
other  end  without  any  warning  or  signals, 
and  knocked  the  car  suddenly  on  the  cross- 
ing, whereby  the  car  ran  over  his  foot  and 
mashed  and  permanently  injured  It  He  al- 
leged that  the  injury  was  due  to  the  follow- 
ing acts  of  negligence  on  the  part  of  the  de- 
fendant: (a)  Failure  to  lower  the  railway 
gates  or  guards  so  as  to  warn  plaintiff  of 
the  danger  incident  to  the  operation  of  its 
cars,  (b)  Failure  to  keep  a  watchman  sta- 
tioned at  the  intersection  of  the  defendant's 
tracks  with  Henry  street  so  as  to  warn 
pedestrians  of  the  movements  of  its  cars, 
(c)  Failure  to  provide  a  light  so  as  to  illumi- 
nate the  northern  end  of  the  ear  and  so  as 
to  enable  the  plaintiff  to  see  those  in  diarge 
of  the  movement  of  the  car.    (d)  E^iilure  to 


•For  other  cases  see  same  topie  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  ladezes 
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provide  a  ligbt  or  signal  on  the  rear  end  of 
the  oar.  (e)  Failure  to  station  a  flagman  or 
brakesman  in  charge  of  the  car  and  at  the 
rear  end  thereof  before  moving  it  so  as  to 
warn  the  petitioner  of  the  intention  to  shift 
the  car.  (f)  Failure  to  blow  a  whistle  or 
sound  a  gong,  or  give  any  other  warning 
that  the  car  was  to  be  moved,  (g)  Negli- 
gence in  suddenly  starting  the  car  upon  the 
public  crossing  violently  and  without  warn- 
ing. 

Plaintiff  testified  that  between  11  and  12 
o'clock  on  the  night  of  October  7,  1908,  he 
was  struck  by  a  train  of  cars  while  he  was 
ui)on  the  crossing  made  by  the  intersec- 
tion of  Henry  street  and  the  defendant's 
tracks;  that  he  was  knocked  down  and  his 
foot  seriously  and  permanently  injured ;  that 
he  was  not  aware  of  the  presence  of  the 
train,  or  that  it  was  going  to  start;  that 
there  was  no  gate  down,  no  flagman  at  the 
end  of  the  cars,  no  watchman  stationed  at 
the  street  crossing,  no  bell  rung  or  whistle 
blown.  He  testified  he  was  19  years  old, 
and  he  showed  his  earning  capacity. 

The  railroad  company  denied  that  the 
plaintiff  was  Injured  in  the  maimer  he  al- 
leged, and  introduced  testimony  to  show  that 
he  was  not  injured  on  the  crossing  at  all, 
but  was  hurt  by  reason  of  his  endeavoring 
to  board  a  passing  freight  train  and  falling 
therefrom.  The  evidence  was  conflicting, 
and  the  Jury  returned  a  verdict  for  the 
plaintiff  for  $1,500.  The  defendant  excepts 
to  the  overruling  of  its  motion  for  a  new 
trial.  In  addition  to  the  usual  general 
grounds  of  the  motion,  the  defendant  com- 
plained of  certain  instructions  contained  In 
the  charge  of  the  court  to  the  Jury  and  of 
the  admission  of  certain  testimony.  The  spe- 
cial grounds  of  the  motion  for  a  new  trial 
were  as  follows: 

1.  Because  the  court  erred  in  charging  the 
Jury  as  follows:  "Applying  the  law  to  the 
facts  in  the  case  now  before  you,  should  you 
find  from  the  evidence  that  the  plaintiff  has 
sustained  by  proof  satisfactory  to  you  by  a 
preponderance  of  the  evidence,  the  alleged 
facts  in  his  declaration,  and  that  the  de- 
fendant's servants  in  charge  of  the  car  or 
cars  were  negligent  in  the  manner  alleged, 
that  they  did  or  failed  to  do  what  is  alleged 
in  the  declaration,  and  that  doing  or  falling 
to  do  that  amounted  to  the  lack  of  ordinary 
care  and  diligence,  and  that  the  plaintiff 
could  not  have  avoided  such  negligence  by 
the  exercise  of  ordinary  care  for  his  own 
safety,  and  that  at  the  time  he  was  injured' 
he  was  in  the  exercise  of  ordinary  and  rea- 
sonable care  and  diligence,  then  the  plain- 
tiff would  be  entitled  to  recover  for  the  in- 
Jury  sustained" — ^the  error  in  said  charge 
being  (a)  that  it  submits  to  the  jury  as  is- 
sues on  the  qu^tion  of  negligence  three 
statements  set  forth  in  the  declaration  and 
declared  to  be  negligence  which  did  not  con- 
stitute negligence  either  as  a  matter  of  law 
or  under  the  facts  proved,  and  such  state- 


ments In  the  declaration  should  have  been 
eliminated  by  the  charge,  to  wit,  that  it 
failed  to  provide  a  watchman  stationed  at 
the  intersection  of  Henry  street  with  the 
tracks  of  the  railroad  company  so  as  to  warn 
passing  pedestrians  of  the  movements  of  de- 
fendant's cars;  that  the  defendant  failed  to 
provide  an  electric  light  or  other  light  at 
said  Intersection  so  as  to  enable  plaintiff  to 
see  those  in  charge  of  the  movement  of  the 
car;  that  the  defendant  was  negligent  in 
falling  to  lower  the  guard  rails  or  railroad 
gates  that  he  alleges  were  located  at  that 
point  to  warn  passing  pedestrians  of  the 
danger  incld^it  to  crossing  the  track  while 
the  car  was  in  motion,  (b)  Said  charge  Is 
misleading  and  confusing,  in  that  it  thus 
submits  to  the  Jury  statements  In  the  declar- 
ation which  could  not  possibly  be  negligence, 
(c)  Said  charge  Is  further  confusing  and  mis- 
leading, in  that  It  stated  to  the  Jury  In  one 
portion  thereof  that  the  defendant  would  be 
lial)le  if  the  plaintiff  proved  by  a  preponder- 
ance of  evidence  that  "the  defendant's  serv- 
ants in  charge  of  the  car  or  cars  were  negli- 
gent in  the  manner  alleged,''  and  in  another 
portion  states  to  the  jury  that  the  defendant 
would  be  liable  if  the  plaintiff  proved  by  a 
preponderance  of  evidence  that  "they  did  or 
failed  to  do  what  is  alleged  in  the  declara- 
tion" ;  there  being  several  acts  of  negligence 
alleged  in  addition  to  those  of  the  servants 
of  the  defendant  in  charge  of  the  train,  (d) 
The  court  should  not  have  left  it  to  the  Jury 
to  say  whether  the  omission  of  the  defendant 
to  do  the  acts  set  out  in  the  declaration,  to 
wit,  to  have  a  watchman,  an  electric  light, 
and  to  lower  the  gates,  amounted  to  a  lack 
of  ordinary  care  and  diligence. 

(2)  Because  the  court  erred  In  charging  the 
Jury  as  follows:  "In  other  words,  it  must 
be  shown  to  you  that  the  injury  occurred 
as  described  In  the  declaration,  and  that  the 
injury  so  done  amounted  to  or  was  caused 
by  the  lack  of  ordinary  care  and  diligence, 
either  In  the  acts  alleged  or  in  the  omission 
of  acts  alleged  in  the  declaration" — the  error 
in  said  charge  being:  (a)  That  it  submits  to 
the  Jury  as  Issues  on  the  question  of  negli- 
gence three  statements  set  forth  in  the  dec- 
laration and  declared  to  be  negligence  which 
do  not  constitute  negligence  either  as  a  mat- 
ter of  law  or  under  the  facts  proved,  and 
such  statements  should  have  been  eliminated 
by  the  charge,  to  wit,  that  the  defendant 
failed  to  provide  a  watchman;  that  the  de- 
fendant failed  to  provide  an  electric  light; 
that  the  defendant  failed  to  lower  the  gates, 
(b)  Neither  of  the  three  said  acts  being  neg- 
ligence as  a  matter  of  law  or  as  a  matter  of 
fact,  the  court  should  not  have  left  it  to  the 
jury  to  determine  whether  the  alleged  omis- 
sion of  the  defendant  to  provide  a  watch- 
man, to  provide  an  electric  light  at  said 
crossing,  and  to  lower  the  gates  at  said 
crossing  amounted  to  a  lack  of  ordinary 
care  and  diligence,  (c)  Said  charge  author- 
ized the  Jury  to  find  for  the  plaintiff  in  the 
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event  the  Jury  found  that  the  defendant 
omitted  to  do  any  one  of  the  three  acts  here- 
inbefore set  ont»  to  wit,  to  provide  a  watch- 
man, to  provide  an  electric  light,  and  to  low- 
er the  gates,  and  that  such  omission  amount- 
ed to  a  lack  of  ordinary  care  on  the  part  of 
the  defendant,  although  the  Jury  may  have 
found  that  the  defoidant  was  not  negligent 
in  other  particulars  alleged  in  the  declar- 
ation. It  appearing  that  no  one  of  the  three 
acts  of  alleged  negligence  as  ahove  set  forth 
was  negligence  as  a  matter  of  law  or  as  a 
matter  of  fact  (d)  Said  charge  authorized 
the  Jury  to  find  for  the  plaintiff  in  the  event 
the  Jury  found  that  the  defendant  omitted 
to  do  any  one  of  the  acts  alleged  in  the  dec- 
laration, and  that  such  omission  amounted 
to  a  lack  of  ordinary  care  and  diligence,  al- 
though the  Jury  may  have  found  that  such 
omission  was  not  the  proximate  cause  of  the 
injury  and  did  not  contribute  thereto. 

8.  Because  the  court  erred  in  charging  the 
jury  as  follows:  **I  charge  you  that  It  is  a 
question  for  you  to  determine  from  all  the 
facts  and  circumstances  of  the  case  whether 
or  not  ordinary  care  and  prudence  required 
that  the  defendant  railroad  company  should 
have  done  what  It  is  allied  in  this  declara- 
tion it  failed  to  do,  if  you  find  that  It  failed 
to  do  it,  or  if  it  amounted  to  a  want  of  ordi- 
nary care  and  diligence  fpr  It  to  do  what  it 
is  alleged  in  this  declaration  it  did,  if  you 
find  that  it  did  such  a  thing.  That  applies 
to  all  of  the  allegations  of  negligence  set 
out  in  the  declaration" — the  error  in  said 
charge  being  the  same  as  set  out  heretofore 
in  the  second  ground  of  the  amended  motion 
for  new  trial  in  paragraphs  **a,"  "b,"  "c," 
and  "d." 

4.  Because  the  court  erred  in  charging  the 
Jury  as  follows:  "If  you  find  from  the  evi- 
dence that  ordinary  care  and  prudence  re- 
quired that  the  defendant  should  have  done 
what  It  is  alleged  It  should  have  done  to 
avoid  the  alleged  danger  set  out  In  the  peti- 
tion, and  that  the  defendant  failed  to  provide 
persons,  servants,  or  means  as  therein  al- 
leged to  be  necessary  In  the  exercise  of  ordi- 
nary care  to  avoid  the  alleged  danger,  and 
that  such  failure  was  negligence  and  was  the 
cause  of  the  injuries  received  by  the  plain- 
tiff, if  you  find  that  such  injuries  were  re- 
ceived by  him,  and  that  at  the  time  the 
injuries  were  received  by  the  exercise  of 
ordinary  care  and  prudence  on  his  part  he 
could  not  have  prevented  the  same,  then  that 
would  make  such  a  case  as  would  authorize 
a  recovery  on  the  part  of  the  plaintiff" — ^the 
error  In  said  charge  being  the  same  as  set 
out  heretofore  in  the  second  ground  of  the 
amended  motion  for  new  trial  in  paragraphs 
«a,"  *'b,"  "c,"  and  "d." 

6.  Because  the  court  erred  in  charging  the 
Jury  as  follows:  "Now,  gentlemen,  if  you 
find  that  it  has  been  shown  by  the  preponder- 
ance of  the  evidence  that  the  plaintiff  in  this 
case  has  been  injured  in  the  manner  he  de- 
scribed, and   because  of  something  alleged 


to  have  been  done  or  omitted  in  this  declara- 
tion, and  that  the  doing  or  omission  to  do 
this  something  alleged  in  the  declaration 
caused  the  injury,  and  amounted  to  the  lack 
of  the  exercise  of  ordinary  care  and  dili- 
gence on  the  part  of  the  defendant  company, 
he  may  recover,  provided  he  himself  was  in 
the  exercise  of  ordinary  care  and  diligence 
for  his  own  safety"— the  error  in  said  charge 
being  the  same  as  set  but  heretofore  in  the 
second  ground  of  the  amended  .motion  for 
new  trial  in  paragraphs  "a,"  *%*'•  "c,"  and 

6.  Because  the  court  erred  in  charging  the 
Jury,  as  follows:  "Having  arrived  at  the 
yearly  loss,  as  Indicated  above,  you  can  mul- 
tiply the  amount  so  ascertained  by  the  ex- 
pectancy of  life  of  the  plrtlntiff,  and  the  re- 
sult would  be  the  gross  amount  of  the  loss 
he  will  have  sustained  during  his  life  expect- 
ancy"— ^the  error  in  said  charge  being  that 
there  was  no  evidence  on  which  to  base  such 
charge,  It  not  having  been  proved  what  the 
life  expectancy  of  the  plaintiff  was  at  the 
time  he  was  injured. 

7.  Because  the  court  erred  In  charging  the 
Jury  as  follows:  •*Thls  cash  value  may  be 
arrived  at  by  dividing  the  gross  amount  by 
$1,  plus  the  interest  on  $1  at  7  per  cent  for 
the  plalntlfTs  expectancy  of  life."  The  error 
in  said  charge  being:  (a)  Said  charge  lays 
down  an  incorrect  rule  for  determining  the 
cash  value,  the  true  rule  being  that  the  gross 
earnings  are  not  taken  as  a  basis  for  ar- 
riving at  the  cash  value  of  such  loss  as 
that  claimed  by  the  plaintiff  In  this  case, 
but  the  total  amount  after  allowance  has 
been  made  for  increasing  years,  feebleness 
of  health,  actual  sickness,  the  loss  of  em- 
ployment voluntarily  abstaining  from  work, 
dullness  In  business,  reduction  in  wages,  the 
increasing  infirmities  of  age,  with  a  cor« 
responding  dimunltion  of  earning  capacity, 
(b)  There  was  no  evidence  on  which  to  base 
such  a  charge,  the  plalntlfTs  expectancy  of 
life  not  having  been  proved,  (c)  The  rule 
for  determining  the  cash  value  of  the  loss 
in  siich  a  case  as  this  as  set  out  in  said 
charge  Is  not  the  true  rule.  The  correct 
amount  will  not  be  reached  by  dividing  the 
gross  amount  by  $1  plus  the  interest  on  $1 
at  7  per  cent 

8.  It  is  Insisted  that  the  court  erred  in 
admitting  the  following  testimony  of  West 
Afnrray,  over  the  defendant's  objections: 
"He  (Martin  Flfer)  made  a  report  to  me 
that  he  believed  some  one  got  hurt  at  Henry 
tftreet  crossing;  that  he  heard  the  cars 
run  back,  and  he  heard  some  one  holler." 
The  objections  to  the  testimony  were  that 
the  evidence  was  hearsay,  and  that  the 
witness  was  seeking  to  blhd  this  defendant  by 
the  statement  of  a  party  trho  bore  no  rela- 
tion to  the  defendant,  and  whose  statements 
could  under  no  clrcumstanceel  bind  or  affect 
the  defendant  The  admission  of  this  evi- 
dence is  insisted  to  be  erroneous  for  three 
reasons:   (a)  That  the  court  permitted  hear- 
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say  evidence  on  the  most  material  issue  in 
the  case  to  reach  the  Jury,  (b)  The  court 
permitted  hearsay  evidence  to  go  before  the 
Jury  without  warning  or  Instructing  them 
not  to  consider  It  (c)  The  court  permitted 
the  hearsay  statement  of  a  party  to  go  to  the 
Jury,  which  statement  had  the  effect  of  bind- 
ing the  defendant,  when  It  was  not  shown 
that  the  party  making  the  statement  bore 
any  relation  whatever  to  the  defendant. 

Qarrard  &  Meldrlm  and  Shelby  My  rick, 
for  plaintiff  In  error.  Osborne  &  Lawrence, 
for  defendant  in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  So  far  as  the  general  grounds  of 
the  motion  are  concerned,  It  cannot  be  said 
that  the  verdict  is  without  evidence  to  sup- 
port it  A  consideration  of  each  of  the  ex- 
ceptions to  the  charge  of  the  court  In  con- 
nection with  the  charge  as  a  whole,  as  It 
appears  In  the  record,  and  a  careful  examina- 
tion of  the  brief  of  evidence,  convinces  us 
that  there  Is  no  error  In  the  charge  which 
requires  a  grant  of  a  new  trial.  The  several 
exceptions  to  the  charge  which  we  have 
quoted  furnish  an  illustration  of  the  fact 
that,  when  only  segregated  excerpts  of  a 
charge  are  considered,  a  minor  error  may  be 
seemingly  aggravated  and  error  appear  to 
exist,  where  in  fact  there  Is  none.  As  ap- 
pears In  the  context  of  the  charge  (following 
the  i)ortlon  which  is  made  the  subject  of 
the  first  exception,  and  also  in  other  jportlons 
of  the  charge),  the  Jury  were  several  times 
told  by  the  court  that  the  plaintiff  could  not 
recover  for  any  negligence  of  the  defendant, 
if  any  had  been  showni,  other  than  that 
specifically  charged  In  the  petition.  The 
questions  which  arise,  then,  are  whether  the 
portions  of  the  charge  excited  to  were  mls>- 
leadlng  and  confusing,  whether  the  court 
should  have  specifically  eliminated  certain 
allegations  of  negligence  because  of  lack  of 
evidence  to  support  them,  and  the  inquiry  as 
to  whether  the  charge  of  the  court  autbor- 
ized  the  plaintiff  to  recover  even  though 
some  of  the  grounds  of  negligence  relied  up- 
on may  not  have  been  the  proximate  cause 
of  the  injury  or  have  contributed  thereto. 
It  is  insisted  that  the  court  erred  in  leav- 
ing to  the  determination  of  the  Jury  wheth- 
er certain  acts  or  omissions  of  the  defendant 
were  In  fact  negligence.  We  would  only  say 
in  regard  to  this  last  Insistence  that  we 
heartily  approve  the  charge  of  the  court  in 
this  respect  because  negligence  Is  purely  a 
question  of  fact,  and  Its  absence  or  exist- 
ence should  always  be  submitted  to  the  Jury 
for  their  determination.  As  to  the  insistence 
of  the  plaintiff  in  error  that  the  charge  of 
the  court  submits  to  the  Jury  as  Issues  of 
fact  on  the  question  of  the  d^endant's  neg- 
ligence three  of  the  allegations  of  negligence 
as  to  which  no  evidence  was  introduced,  it 
is  only  necessary  to  say  that,  when  the 
plaintiff  proved  bis  injury  and  proved  that 
it  was  caused  by  the  defendant's  train,  all 


of  the  distinct  allegations  of  negligence  Id 
the  petition  were  presumptively  proved,  and 
the  burden  was  cast  ux>on  the  defendant  rail- 
road company  of  rebutting  that  presump- 
tion. If  the  defendant  failed  to  rebut  this 
presumptive  proof  (and  in  this  case  no  evi- 
dence to  that  effect  was  offered),  the  plain- 
tiff had  established  prima  facie  that  his  in- 
Jury  was  due  to  each  and  all  of  tbe  negligent 
acts  or  omissions  charged  In  his  declaration ; 
so  we  do  not  think  the  Insistence  can  be 
maintained  that  the  court's  charge  was  with- 
out evidence  to  authorize  It.  As  to  the  fail- 
ure to  furnish  gates  or  guards,  the  failure 
to  furnish  a  watchman,  and  to  provide  elec- 
tric or  other  lights,  it  was  not  for  the  court 
but  for  the  Jury,  to  say  whether  these  omis- 
sions on  the  part  of  the  defendant  company 
or  either  of  them  constitute  negligence.  See 
Columbus  Railway  Co.  ▼.  Asbell,  1S3  Oa. 
573,  68  S.  E.  902. 

The  plaintiff  in  error  insists  that  s:  plain- 
tiff cannot  detail  in  a  petition  a  number  of 
absurd  allegations  of  negligence,  and  then 
have  the  court  submit  them  to  the  Jury  with- 
out reasonable  evidence  to  prove  them.  In 
regard  to  this,  it  is  only  necessary  to  say 
that  if  the  allegations  of  a  petition  are  ab- 
surd or  unreasonable,  and  it  palpably  appears 
that  the  statement  of  facts  in  the  petition 
would  not  constitute  actionable  negligence,  a 
timely  demurrer  would  serve  to  raise  the 
Issue  of  law,  and  to  cause  the  elimination 
of  those  allegations  which  should  not  prop- 
erly be  submitted  to  the  Jury. 

It  is  held  in  Savannah,  Thunderbolt  A  Isle 
of  Hope  Railway  v.  Beasley,  &4  Ga.  142,  21 
S.  R  285,  that  •In  charging  the  Jury  upon 
negligence  the  court  should  not  enumerate 
acts  or  omissions  which  are  wholly  outside 
of  any  degree  of  diligence  which  the  law  re- 
quires." Assuming,  then,  that  the  plaintiff 
had  proved  the  allegations  contained  in  his 
petition  by  the  presumption  arising  from 
proof  of  the  injury,  did  the  court  err  in  sub- 
mitting to  the  Jury  the  failure  to  furnish  a 
watchman  to  lower  the  gates  or  to  provide 
electric  lights  for  the  reason  that  they  were 
outside  of  any  degree  of  diligence  required 
by  law?  We  think  not  Of  course,  "dili- 
gence," like  "negligence,"  is  a  relative  term. 
In  determining  whether  due  diligence  is  used 
in  any  particular  case  where  negligence 
would  be  wrongful,  all  of  the  surrounding 
circumstances  are  to  be  considered.  A  de- 
gree of  diligence  which  might  sufilce  under 
one  set  of  circumstances  might  be  wholly 
Inadequate  under  different  conditions.  This 
is  a  matter  which  the  law  recognizes,  and  in 
every  case  the  Jury  in  determining  the  fact 
of  negligence  or  no  negligence  must  be  gov- 
erned by  the  circumstances  and  conditions 
surrounding  the  act  or  omission  unda  con- 
sideration. In  our  view  that  all  questions 
of  negligence  are  primarily  questions  of  fact, 
there  could  certainly  be  no  error  In  submit- 
ting to  the  Jury  whether  the  failure  to  pro- 
vide lights  or  to  lower  the  rails  or  to  place 
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a  watdiman  at  this  street  crossing  should 
have  been  submitted  to  the  Jury,  In  connec- 
tion with  the  other  circumstances  of  the 
case,  to  aUow  the  Jury  to  say  whether  these 
omissions  were  under  the  existing  circum- 
stances negligence.  But  inasmuch  as  it  ap- 
pears undisputed  in  the  eyidence  that  the 
point  where  the  plaintlfF  claimed  to  have 
been  hurt  was  upon  a  much  traveled  street 
of  a  populous  city,  and  that,  in  addition,  the 
tracks  of  the  defendant  at  this  particular 
point  were  almost  constantly  used,  we  think 
the  court  would  have  been  safe  in  assuming 
that  the  omissions  which  were  charged  as 
negligence  were  not  outside  of  that  degree 
of  diligence  which  the  law  would  require 
at  such  a  locality,  and  that,  therefore,  the 
charge  of  the  court  was  not  in  conflict  with 
anything  held  in  the  Beasley  Case,  supra. 

It  is  insisted  that  the  instructions  of 
which  complaint  is  made  in  the  first  three 
special  grounds  of  the  motion  for  a  new  trial 
are  in  conflict  with  the  ruling  of  the  Su- 
preme Court  in  Alabama  Midland  Railroad  v. 
Guilford,  114  Ga.  631,  40  S.  SI  796,  in  which 
case  the  coiurt  charged  that,  "if  the  defend- 
ant was  negligent  in  any  of  the  particulars 
set  out  in  the  declaration  and  contended  for 
by  the  plaintifC,  you  should  find  this  defend- 
ant company  liable,  provided  that  you  find 
that  the  plaintiff  has  sustained  an  injury." 
It  is  true  that  this  charge  was  disapproved 
by  the  Supreme  Court,  but  it  '^as  expressly 
upon  the  ground  that  some  of  the  allegations, 
even  if  proved,  would  not  have  authorized  a 
recovery  against  the  defendant,  and  the 
court  says  further:  '^he  charge  left  the  Jury 
tree  to  find  for  the  plaintiff  because  of  any 
such  act  of  negligence,  although  such  act 
may  not  have  in  any  wise  contributed  to 
the  plaintiff's  injury."  The  facts  in  the  Guil- 
ford Case  were  very  dissimUar  to  those  in 
the  case  at  bar,  because  in  onr  Judgment 
any  one  of  the  acts  of  negligence  alleged  in 
the  present  case,  if  the  plaintiff  was  him- 
self free  from  fault,  might  have  caused  or 
contributed  to  the  injury  and  authorized  a 
recovery.  It  is  to  be  noted,  too,  that  in  Kelly 
T.  Strouse,  116  Ga.  880,  43  S.  fiX  280,  the 
method  of  reviewing  the  pleadings  sanction- 
ed in  the  Guilford  Case,  supra,  is  expressly 
disapproved.  For  the  reason,  thai,  that  we 
think  that  the  allegations  of  negligence  were 
within  that  degree  of  diligence  which  the 
law  requires,  and  because  all  or  any  of  them 
could  have  been  considered  to  be  the  proxi- 
mate cause  of  the  plaintliTs  injury,  we  hold 
that  there  was  no  error  in  the  charge  of  the 
court  as  given,  and  that  the  Judge  was  not 
required  to  eliminate  any  of  the  acts  or 
omissions  alleged  to  be  negligence.  Of  course, 
the  court  was  required  to  charge  the  Jury 
that  they  must  find  the  specific  acts  of  neg- 
llgioice  to  have  been  the  proximate  cause  of 
the  injury,  but  the  Judge  was  not  required  to 
needlessly  repeat  the  Instruction  in  totidem 
rerbis  that  the  negligence  charged  must  be 


the  proximate  cause  of  the  Injury.  In  the 
flrst  instruction  of  which  complaint  is  made 
the  ciburt  diarged  this  principle  by  exclu- 
sion when  he  instructed  the  Jury  after  telling 
them  that  the  plaintiff  could  not  recover 
for  any  negligence  not  specifically  charged 
that  if  the  defendant  was  negligent  in  the  re- 
spects charged  and  the  plaintiff  could  not 
have  avoided  the  negligence  alleged  by  the 
exercise  of  ordinary  care  for  his  own  safe- 
ty, and  that,  if  he  was  in  the  exercise  of 
ordinary  and  reasonable  care,  then  he  would 
be  entitled  to  recover,  <then  proceeded  as  fol- 
lows: "I  charge  you  that  the  plaintiff,  if 
he  is  entitled  to  recover,  is  entitled  to  recov- 
er only  upon  the  allegations  set  forth  in  his 
declaration  and  none  other.  In  other  words, 
it  must  be  shown  to  you  that  the  injury  oc- 
curred as  described  in  the  declaration  and 
that  that  injury,  so  done,  was  caused  by  the 
lack  of  ordinary  care  and  diligence  either  in 
the  acts  alleged  or  in  the  omission  of  acts  al- 
leged in  the  declaration."  Further  on  in  the 
charge,  the  court  repeats  the  instruction  to 
the  effect  that  the  Jury  must  find  that  the 
negligence  alleged  was  the  cause  of  the  plain- 
tiff's injuries  in  the  following  language:  "If 
you  find  from  the  evidence  that  ordinary 
care  and  prudence  require  that  the  defend- 
ant should  have  done  what  it  is  alleged  it 
should  have  done  to  avoid  the  alleged  dan- 
ger set  out  in  the  petition,  and  that  the  de- 
fendant failed  so  to  provide  persons,  serv- 
ants, or  means  as  therein  alleged  to  be  nec- 
essary, etc.,  •  •  •  and  that  such  fail- 
ure was  negligence  and  was  the  cause  of  the 
injury  received,  etc.,  then  that  would  make 
such  a  case  as  would  authorize  a  recovery 
on  the  part  of  the  plaintiff.**  In  the  charge 
excepted  to  in  the  fifth  special  ground  of  the 
motion  for  a  new  trial  the  Jury  is  again  in- 
structed that  the  plaintiff  can  only  recover 
if  he  was  injured  In  the  manner  described, 
and  because  of  something  alleged  to  have 
been  done  or  omitted.  We  do  not.think  that 
the  Jury  could  have  failed  to  understand  that 
the  plaintiff  could  only  recover  on  account 
of  such  negligence  as  was  the  proximate 
cause  of  the  injury,  even  though  the  term 
"proximate  cause*'  was  not  used.  In  actions 
for  damages  for  personal  injuries,  the  Jury 
should,  of  course,  be  Informed  that  an  act 
of  negligence  which  is  not  the  proximate 
cause  of  the  injury  should  not  be  consider- 
ed, but,  in  the  absence  of  a  request  for  spe- 
cific instructions  upon  that  point,  the  fact 
that  the  idea  is  conveyed  indirectly,  and  oth- 
erwise than  by  a  pointed  statement  to  that 
effect,  though  plainly,  does  not  afford  ground 
for  a  new  trial. 

We  find  no  error  in  the  instructions  upon 
the  measure  of  damages.  The  age  of  the 
plaintiff  was  in  evidence^  and,  although  the 
mortality  tables  were  not  introduced,  the 
plaintiff  appeared  before  the  Jury,  and  there 
is  nothing  in  the  evidence  to  show  that  his 
health  or  habits  were  either  better  or  worse 
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than  fhe  arerage.  With  these  facts  before 
them,  the  Jury  conld  as  well  determine  the 
expectancy  of  the  plaintiff  from  their  ob- 
servation and  experience  as  from  the  tables 
of  mortality.  The  court  having  fully  In- 
structed the  jury  that  they  were  to  take  In- 
to consideration  lost  time  and  Irregularity  of 
Income,  feebleness  of  health,  actual  sickness, 
loss  of  employment,  voluntarily  abstaining 
from  work,  dullness  In  business,  reduction  In 
wages,  and  increasing  infirmities  of  age, 
there  was  no  error  in  charging  the  jury  as 
follows:  "Having  arrived  at  the  yearly  loss 
as  indicated  above,  you  can  multiply  the 
amount  so  ascertained  by  the  expectancy  of 
life  of  the  plaintiff,  and  the  result  will  be 
the  gross  amount  of  the  loss  he  will  have 
sustained  during  his  life  expectancy."  Mer- 
chants' &  Miners*  Transportation  Co.  v.  Cor- 
coran, 4  Ga.  App.  654.  669,  62  S.  E.  130; 
Savannah,  Florida  &  Western  Railway  Com-' 
pany  v.  Stewart,  71  Ga.  446.  In  the  case  last 
cited  Judge  Jackson  says:  *'I  know  of  no 
law  which  requires  tables  of  the  probable 
length  of  life  and  its  probable  worth  to  be 
introduced.  They  may  be  a  useful  circum- 
stance, but  are  not  conclusive  or  absolutely 
essential." 

There  is  no  merit  in  the  exception  to  the 
Charge  that  the  cash  value  may  be  arrived 
at  by  dividing  the  gross  amount  by  $1  plus 
interest  on  $1  at  7  per  cent,  for  plaintiff's 
expectancy  of  life.  The  complaint  is  that 
the  instruction  lays  down  an  Incorrect  rule 
for  determining  the  cash  value  especially 
because  allowance  must  be  made  for  increas- 
ing years,  feebleness  of  health,  sickness,  loss 
of  employment,  etc.  As  we  have  already 
pointed  out,  the  judge  had  already  instruct- 
ed the  jury  to  make  deductions  and  allow- 
ances for  these  matters.  In  the  extract  ex- 
cepted to,  the  court  referred  to  a  gross  sum, 
but  this  sum  was  to  be  arrived  at  by  consid- 
ering all  of  the  contingencies  and  reductions 
which  had  been  referred  to  by  the  court  In 
connection  with  the  expectancy  of  life.  The 
instruction,  properly  construed,  means  the 
annual  Income  and  the  average  expectancy 
both  diminished  by  the  various  contingencies 
pointed  out  In  the  charge.  The  same  In- 
struction of  which  complaint  is  here  made 
was  given  in  the  case  of  Savannah  Electric 
Company  r.  Bell,  124  Ga.  668,  53  S.  E.  109, 
and  was  approved  as  a  correct  rule  for  esti- 
mating the  present  value  of  a  sum  payable 
tan  the  fnturob  the  court  citing  Kinney  y. 


Folkerts,  84  Mich.  616,  48  N.  W.  283.     But 

even  if  the  instruction  complained  of  is  not 
technically  correct,  it  would  afford  no  ground 
for  a  reversal  for  the  reasons  stated  In  the 
Corcoran  Case,  supra. 

The  error  complained  of  in  the  eighth 
ground,  if  an  error  at  all,  appears  harmless 
when  the  assignment  is  considered  in  connec- 
tion with  the  note  of  the  presiding  judge, 
and  when  the  excerpt  from  Murray's  test!* 
mony  is  read  with  its  context  In  approving 
this  ground  the  judge  says  that  the  eighth 
ground  is  approved  with  the  qualification 
that  the  plaintiff  expressly  disclaimed  that 
the  statement  narrated  by  the  witness  as 
having  been  made  to  him  by  Martin  Fifer 
was  introduced  for  the  purpose  of  establish- 
ing the  truth  of  the  hearsay  statement  of 
Fifer  to  the  witness,  West  Murray.  This 
testimony  was  admitted  for  the  sole  purpose 
of  fixing  the  time  of  day  of  the  original  re- 
port made  by  Fifer  to  Murray ;  it  being  con- 
tended that  this  was  a  circumstance  to  aid 
in  fixing  the  time  the  Injury  was  inflicted, 
and  was  introduced  and  used  for  this  and 
no  other  purpose.  Said  statement  was  not 
urged  before  the  jury  in  argument  save  for 
the  purpose  aforesaid.  One  of  the  issues  In 
the  case  was  the  time  of  the  occurrence  In 
which  the  plaintiff  claimed  to  have  been  in- 
jured. The  plaintiff  contended  that  he  was 
injured  between  11  and  12  o'clock.  The  de- 
fendant's witnesses  testified  that  he  was  in- 
jured between  12  and  1  o'clock.  The  fact 
that  Martin  Fifer  reported  the  circumstances 
to  West  Murray  at  11  o'clock  was  certainly 
relevant,  and  what  he  said  in  making  the 
report  could  very  properly  be  considered  as 
part  of  the  res  gestae  of  the  report  Grant- 
ing that  what  Martin  Fifer  said  to  West 
Murray  was  hearsay,  it  would  nevertheless 
be  admissible  as  explanatory  of  Fifer's  con- 
duct Hearsay  is  admissible  to  explain  mo- 
tive or  conduct  and,  as  the  court  properly 
restricted  the  purpose  for  which  this  evi- 
dence was  used,  the  assignment  of  error  com- 
plaining of  its  introduction  is  not  meritori- 
ous. 

Upon  a  review  of  the  whole  case,  we  are 
satisfied  that  the  trial  was  without  error, 
and  that  the  result  of  the  case  turned  solely 
upon  the  credibility  of  the  witnesses. 

There  was  therefore  no  error  in  refusing 
a  new  trial. 

Judgment  affirmed. 


Ga.) 


WESTERN  UNION  TELEGRAPH  00.  t.  GLENN. 


881 


(8  Ga.  Avp.  US) 
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GLENN. 

GLENN  V.  WESTERN  UNION  TEa^EGRAPH 

CO.    (Nos.  2,119.  2,120.) 
(Court  of  Appeals  of  Georgia.     Sept  6^  1910.) 

(SyUabiu  Jfy  the  Court,) 

1.  Damages  (|  14*)— * 'Nominal  Damages"— 
Amouniv-*  •  Exemplary  Damages . ' ' 

''The  term  'nominal  damages,'  like  'exem- 
plary damages,'  is  purely  relative,  and  carries 
with  it  no  suggestion  of  certainty  as  to  amount," 
while  it  generally  refers  to  a  trivial  sum 
awarded.  Where  a  mere  breach  of  duty  or  in- 
fraction of  ri^ht  is  shown,  with  no  serious  loss 
sustained,  it  is  apparent  that  this  trivial  sum 
might,  according  to  the  circumstances  of  each 
particular  case,  vary  almost  indefinitely.  In 
some  cases  a  very  small  amount  might  consti- 
tute nominal  damages ;  in  others  a  much  larger 
amount  might  measure  down  to  the  same  stand- 
ard of  triviality.  It  would  depend  largely  upon 
the  vastness  of  the  amount  involved  what  sum 
would  be  considered  trivial.  A  recovery  may 
be  classified  as  coming  under  the  definition  of 
nominal  damages  where  the  violation  of  a  right 
is  shown,  substantial  damages  claimed,  and  some 
actual  loss  proven,  and  yet  the  damages  are  not 
suscei>tib]e  of  reasonable  certainty  of  proof  as 
to  their  extent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  356;   Dec.  Dig.  §  14.  ♦ 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  pp.  2577-2579;  vol.  6,  pp.  4815,  4816; 
vol.  8,  p.  7732.] 

2.  Damages  (8  14*)— Failure  to  Transmit. 

In  an  action  brought  to  recover  $3,000  dam- 
ages from  a  telegraph  company  for  failure  to 
transmit  a  message,  where  the  undisputed  evi- 
dence shows  a  gross  violation  of  the  company's 
duty  to  transmit  the  message,  a  verdict  for 
$250  approved  by  the  trial  judge  will  not,  in 
the  absence  of  anything  to  justl^  the  suspicion 
of  prejudice  or  bias,  be  set  aside  by  this  court 
as  excessive,  even  though  the  finding  was  treat- 
ed in  the  lower  court  as  one  of  nominal  dam- 
ages only. 

[Ed.  Note.— For  other  cases,  see  Damages^ 
Dec  Dig.  §  14.*] 

Powell,  J.,  dissenting. 

Error  from  City  CJourt  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  M.  J.  Glenn  against  the  Western 
Union  Telegraph  Company.  From  the  judg- 
ment, both  parties  bring  error.    Affirmed. 

Du  Pont  Guerry,  Jos.  H.  Hall,  and  Warren 
Roberts,  for  plaintiff  in  error.  Nottingham 
&  Mcdellan  and  W.  D.  &  Custis  Nottingham, 
for  defendant  in  error. 

RUSSELL,  J.  This  case  has  previously 
been  before  this  court,  and  is  reported  1  Ga. 
App.  821,  58  S.  E.  83.  At  that  time  the  judg- 
ment of  the  lower  court  sustaining  a  general 
demurrer  to  the  plaintiff's  petition  was  re- 
versed, and  the  case  remanded  for  trial.  Up- 
on the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $250.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  it  excepts  to  that  judgment.  The 
plaintiff  in  the  court  below  offered  certain 
amendments  which  the  court  refused  to  allow. 


and  certain  testimony  which  wds  repelled;  and, 
by  a  cross-bill  of  exceptions,  she  complains 
of  these  rulings.  It  is  not  necessary  for  us 
to  rule  upon  the  cross-bill  of  exceptions,  but 
we  will  say  m  passing  that  we  thought  the 
amendment  should  have  been  allowed  and 
some  of  the  excluded  testimony  should  have 
been  admitted. 

The  controlling  question  is  raised  by  the 
main  bill  of  exceptions.  There  are  various 
grounds  in  the  motion  for  a  new  trial,  but 
the  only  real  point  raised  is  that  the  verdict 
for  $250  in  favor  of  the  plaintiff  cannot 
be  sustained,  because  the .  court  restricted 
the  plaintiff  to  the  recovery  of  nominal 
damages  only,  and  because  $250  Is  too  exces- 
sive an  amount  to  be  included  within  the 
term  "nominal  damages."  We  held  in  the 
case  of  Batson  v.  Higginbothem,  7  Ga.  App. 
835,  68  S.  E.  455,  that  $380  was  too  large  an 
amount  to  be  denominated  as  "nominal  dam- 
ages"; but  the  circumstances  of  that  case 
were  materially  different  from  those  in  the 
case  at  bar.  In  Milledgeville  Water  Co.  v. 
Fowler.  129  Ga.  Ill,  58  S.  B.  643,  a  verdict 
in  favor  of  the  plaintiff  for  $150  was  set 
aside;  but,  as  pointed  out  by  Judge  Beck  In 
that  case,  there  is  a  wide  difference  between 
the  mere  breach  of  a  contract  and  a  tort  in 
the  commission  of  which  a  public  duty  or  a 
private  obligation  arising  from  the  duty  is 
violated.  We  are  aware  that  the  general  def- 
inition of  nominal  damages,  as  given  by 
Bouvler,  Angell,  and  Black,  is  that  It  is  such 
a  trivial  sum  as  is  awarded  where  a  breach 
of  duty  or  an  infraction  of  the  plaintiff's 
right  is  shown,  but  no  serious  loss  is  proved. 
It  Is  defined  In  our  own  Code,  however,  as 
such  a  sum  as  "will  carry  the  costs."  Civ. 
Code  1895,  §  3801.  Thus  a  minimum  is  fixed, 
but  no  maximum.  We  think  the  proper  rule 
for  determining  wl\at  is  a  recovery  of  nom- 
inal damages  when  application  is  made  to 
the  court  to  set  aside  a  verdict  on  the 
ground  that  the  amount  is  too  excessive  to 
be  called  nominal  damages  Is  to  be  found  in 
the  case  of  Sellers  v.  Mann,  113  Ga.  643, 
39  S.  B.  11,  where  Judge  Lewis  says:  "The 
term  'nominal  damages,'  like  'exemplary 
damages,*  is  purely  relative,  and  carries  with 
It  no  suggestion  of  certainty  as  to  amount. 
Thi3  is  shown  by  the  definition  given  the 
expression  in  the  recognized  authorities.  In 
2  Bouvier's  L.  Diet.  504.  it  is  defined  as  *a 
trifiing  sum  awarded  where  a  breach  of  duty 
or  an  infraction  of  the  plaintiff's  right  is 
shown,  but  no  serious  loss  Is  proved  to  have 
been  sustained.'  Nominal  damages  have 
al:o  been  described  as  a  'trivial  sum  award- 
ed where  a  mere  breach  of  duty  or  infrac- 
tion of  right  is  shown,  with  no  serious  loss 
sustained.'  Anderson's  L.  Diet.  307.  It  Is 
apparent,  that  this  'trivial  sum*  might,  ac- 
cording to  the  circumstances  of  each  par- 
ticular case,  vary  almost  indefinitely.  In 
some  cares  a  very  small  amount  might  con- 
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Btltute  the  trivial  sum  contemplated  by  the 
term  'nominal  damages';  in  others,  a  much 
larger  amount  might  measure  down  to  the 
same  standard  of  triviality.  It  would  de- 
pend largely  upon  the  vastness  of  the  amount 
Involved  what  sum  would  be  considered  triv- 
ial." 

It  must  also  be  remembered  that  the  ver- 
dicts of  juries  are  not  to  be  interfered  with 
in  any  case,  unless  there  Is  something  to 
Justify  the  suspicion  of  prejudice  or  bias  as 
affecting  the  verdict  rendered.  And,  while 
nominal  damages  are  not  strictly  compensa- 
tory, they  are  al^^ays  included  under  general 
damages,  and  it  is  recognized  that  there  is  a 
class  of  cases  In  which  the  damages  cannot 
be  adequately  and  definitely  estimated,  and 
yet,  for  the  Infraction  of  the  plaintiff's  right 
or  the  violation  of  a  duty  by  the  defendant, 
there  is  a  right  of  recovery  on  the  principle 
that  wherever  there  is  a  right  there  is  a 
remedy.  This  principle  is  recognized  by  the 
text-writers,  and  in  support  of  the  proposi- 
tion the  case  of  Greensboro  v.  McGibbony, 
03  6a.  672,  20  S.  B.  37,  is  cited.  In  that 
case  the  court  held  that  the  plaintiff  was  en- 
titled to  recover  nominal  damages  in  the 
absence  of  any  proof  as  to  the  value  of  the 
lost  time  for  which  he  sued,  and  even  though 
such  time  was  worth  nothing.  We  have 
taken  the  pains  to  examine  the  original  rec- 
ord in  the  McGibbony  Case,  and  we  find  that 
the  amount  thus  referred  to  by  the  court  as 
''nominal  damages'*  was  exactly  the  same  as 
that  returned  by  the  Jury  in  this  case,  to  wit, 
the  sum  of  $250. 

Judgment  affirmed. 

POWELL^  J.  (dissenting).  I  cannot  get 
my  mind  to  the  point  of  agreeing  that  in  a 
case  like  the  one  before  us  a  recovery  of 
$250  can  be  held  to  be  nominal  in  amount 


(8  Qa.  App.  206) 

LAMBERT  v.  STATE.     (No.  2,525.) 

(Court  of  Appeals  of  Georgia.    Sept  6,  1910.) 

(SyUahus  hy  the  Court,) 

1.  Obivinal  Law  (§  1156*)— Warr  of  Error— 
Review— Discretion  of  Trial  Court— New 
Trial. 

As  no  error  of  law  is  assigned,  and  as 
the  evidence  authorized  the  conviction  of  the  de- 
fendant, the  exercise  of  the  trial  judge's  discre- 
tion in  refusing  a  new  trial  will  not  be  disturbed. 
[E}d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  ${  3067-n30n ;   Dec.  Dig.  S  1156.*] 

2.  Criminal  Law  (S  9<i8*)  —  New  Trial  — 
Grounds— Newly  Discovered  Evidence. 

Pretermitting;  other  considerations  the  tes- 
timony adduced  m  support  of  the  ground  of  the 
motion  for  a  new  trial  which  presented  alleged 
newly  discovered  evidence  in  support  of  an  alibi 
was  not  sufficient  to  have  required  a  different  re- 
sult upon  another  trial,  if  a  new  trial  had  been 
ordered,  and  consequently  it  was  not  error  to 
tverrule  this  ground  of  the  motion.  Further- 
more, some  of  the  affiants  who  testified  \n  sup- 
port of  this  ground  were  witnesses  at  the  trial, 
aud  the  facts  within  their  knowledge  were  also 
within  the  Icnowledge  of  the  defendant,  and  the 


farts  Icnown  hy  them  mlglit,  by  the  exercise  of 
ordinary  diligence  on  the  part  of  the  defendant, 
have  been  brought  to  the  attention  of  the  court 
at  the  time  of  the  original  investigation. 

[Ed.  Note.— For  other  cases,  see  Criminal  I^aw, 
Cent  Dig.  §S  2306-2317 ;    Dec.  Dig.  i  938.*] 

Error  from  City  Conrt  of  Franklin ;  Frank 
S.  Loftln,  Judge. 

J.  T.  Lambert  was  convicted  of  assault 
and  battery,  and  brings  error.    Affirmed. 

Leon  Hood«  for  plaintiff  in  error.  D.  B. 
Whitaker,  Sol.,  for  defendant  in  error. 

RUSSELL,  J.  The  defendant  was  adjudg- 
ed guilty  of  assault  and  battery.  Accord- 
ing to  the  testimony  of  the  prosecutrix,  ttie 
Judgment  against  him  was  authorized.  The 
point  is  made  that,  after  identifying  the  de- 
fendant, the  prosecutrix  did  not  thereafter 
testify  that  he  was  the  person  who  assault- 
ed her,  because  as  she  was  stooping  down 
she  heard  somebody  behind  her  say :  *'What 
are  you  doing?"  We  think  it  quite  evident 
from  the  context  that,  though  the  prosecutrix 
did  not  know  while  her  back  was  turned  who 
it  was  that  spoke  (and  therefore  in  the  ef- 
fort to  represent  her  mental  state  or  her 
thought  at  that  time,  she  used  the  word 
"somebody,'*  instead  of  naming  the  defend- 
ant), yet  after  she  saw  who  it  was  she  knew 
it  was  the  defendant,  and  in  using  the  words 
"he"  and  "him"  thereafter  she  plainly  re- 
ferred to  the  defendant  It  is  clear  from  the 
evidence  that  the  parties  were  well  acquaint- 
ed with  each  other,  and  no  effort  was  made 
by  cross-examination  or  otherwise  to  show 
that  the  prosecutrix  had  any  doubt  about 
who  the  person  was  after  the  time  when  she 
stated  that  she  was  stooping  down  and  after 
that  individual  was  no  longer  behind  her. 

Such  a  large  number  of  witnesses  testified 
to  the  bad  chai'acter  of  the  prosecutrix  and 
that  they  would  not  believe  her  on  oath  that 
the  trial  Judge  would  have  been  authorized 
to  disregard  her  testimony  entirely.  But  he 
was  not  required  to  do  so  even  If  there  tiad 
been  no  testimony  (as  there  was  in  this  case) 
tending  to  sustain  her  by  proof  of  good  char- 
acter. The  credibility  of  the  witnesses  ad-' 
dressed  itself  solely  to  the  trial  Judge,  and 
the  exercise  of  this  right  of  selection  is  not 
reviewable.  There  is  a  vast  dilfference  be- 
tween attempting  to  impeach  a  witness  and 
actually  destroying  his  testimony  by  suc- 
cessful impeachment  In  the  present  case  it 
is  evident  from  the  result  that  the  witness 
was  not  impeached. 

In  support  of  one  of  the  grounds  of  the 
motion  for  a  new  trial,  Lambert  presented 
the  affldavltj  of  several  witnesses,  who  were 
properly  vouched  for,  to  the  effect  that  he 
was  one  of  the  Judges  at  a  turkey  shooting 
at  Simpson  from  about  1  o'clock  until  after 
4  o'clock  on  the  afternoon  of  December  Slst 
(which  was  the  afternoon  on  which  the  al- 
leged  assault  was  conunitted),  and  that  he 
was  not  out  of  their  presence  during  that 
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tima  Aside  from  tbe  fact  tbat  the  prose- 
eatrix  only  stated  the  time  of  the  occurrence 
approximately  as  being  about  8  o'clo^,  and 
therefore  might  have  been  mistaken  aboot 
the  time,  and  the  further  fact  that  so  far  as 
appears  from  this  record  the  scene  of  the 
alleged  offoise  may  be  near  the  point  where 
the  turkey  shooting  was  had,  we  cannot  say 
that  the  court  erred  in  overruling  this 
ground  of  the  motion  for  a  new  trial  if  the 
court  reached  the  conclusion  that  the  mov- 
ant by  the  exercise  of  ordinary  diligence 
could  have  adduced  upon  the  trial  the  facts 
to  which  they  bore  witness  by  affidavits  up- 
on the  hearing  of  the  motion.  It  Is  signifi- 
cant that  two  of  the  witnesses  who  testified 
by  affidavit  upon  the  hearing  of  the  motion 
for  a  new  trial  that  the  defendant  was  with 
them  at  the  turkey  shooting  testified  as  wit- 
nesses- at  the  trial.  As  they  were  with  the 
defendant  and  he  was  In  their  presence  at 
the  turkey  shooting,  It  seems  to  us  that  by 
merely  asking  the  witnesses  while  they 
were  on  the  stand  the  question  as  to  the  de- 
fendant's whereabouts  at  the  time  of  the  al- 
leged offense  the  facts  which  are  now  al- 
leged to  be  newly  discovered  could  have 
been  elicited.  So  far  as  appears,  the  de- 
fendant's counsel  did  not  know  anything 
about  the  turkey  shooting,  and  therefore 
the  showing  as  to  diligence  wa»  sufficient  as 
to  counsel,  but  in  exercising  even  a  slight 
degree  of  dUigence  the  defendant  should 
have  asked  his  counsel  to  question  the  wit- 
nesses Henry  J.  Hardy  and  T.  A.  Llpham  and 
perhaps  other  witnesses  who  were  at  the 
turk^  shooting,  if  the  defendant  was  not 
with  them  at  the  time  that  the  prosecutrix 
testified  that  be  was  with  her.  The  defend- 
ant must  have  known  this  fitct  then  as  well 
as  he  did  when  the  motion  for  a  new  trial 
was  filed.  It  is  not  necessary  to  refer  to 
other  i)ointB  which  apparently  sustain  the 
ruling  of  the  trial  judge  in  refusing  a  new 
trial.  No  error  of  law  is  complained  of.  The 
evidence  was  sufficient  to  authorize  the  find- 
tng  reached,  and,  under  these  circumstances, 
this  court  has  no  power  to  alter  the  result 
Judgment  affirmed* 


(8  Ga.  App.  17S) 

ROPER  WHOLESALE  GROCERY  CO.  v. 
FAVOR.    (No.  2,267.) 

(Coart  oC  Appeals  of  Georgia.     Sept  6^  1910.) 
(ByllahuM  Iff  the  Court.) 

1.  TbiaIi  (I  171*)— Takiwo  Question  trou 
juBT— Direction  of  Vebdict. 

The  refusal  to  direct  a  verdict  is  not  error 
in  any  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  171.»] 

2.  Sales  (I  481*)— Tboveb  and  Conversion 
(f§  IS,  16*)— Conditional  Sales— Recovebi^ 
OF  Possession  bt  Pitbchasee  «-  Fobm  of 
Remedy. 

When  a  vendee  Is  entitled  to  the  possesaion 
of  chattels,  he  may  maintain   trover  for  their 


conversion  against  either  the  vendor  or  third 
persons;  and  this  is  true,  even  thoudi  nnder 
the  terms  of  a  conditional  sale  the  legal  title  to 
the  chattels  is  reserved  by  the  vendor.  As 
against  a  vendor  who  has  reserved  the  title,  the 
vendee  may  maintain  trover  by  showing  that  his 
rljgbt  of  possession  is  wrongfully  withheld  from 
him  by  the  defendant.  The  gist  of  the  action  of 
trover  is  the  injury  to  the  right  of  possession. 
The  action  of  trover  being  founded  on  a  con- 
current right  of  property  and  possession,  any 
act  of  the  defendant  which  negatives  or  is  inoon* 
sistent  with  such  right  amounts  in  law  to  a  con- 
version. Wherever  there  is  a  conversion,  trover 
is  the  remedy;  and,  as  against  a  wrongdoer, 
possession  will  be  held  to  be  conclusive  evidence 
of  such  general  or  special  property  in  the  per- 
sonalty as  is  essential  to  maintain  trover. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1453 ;  Dec.  Dig.  S  4^rl  ••  Trover  and  Con- 
version, Cent  Dig.  S§  103-112,  121 ;    Dec.  Dig. 

H  la,  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1562-1570 ;  vol.  8,  p.  76ia] 


3.  Tboveb  and  ConVebsion  (g|  1,  42*)— Dam- 
ages—Mea  SURE . 

Where,  in  an  action  of  trover,  the  plaintiff 
elects  to  take  a  money  verdict,  the  suit  resolves 
itself  into  one  for  damages;  and  if  the  proof 
shows  that  the  interest  of  the  plaintifiF  In  the 
property  Is  less  than  that  of  absolute  ownership, 
the  measure  of  damages  will  be  the  value  of  the 
plaintifTs  Interest  therein,  whatever  tliat  may  be. 

[£)d.  Note.— Fbr  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  (§  1,  2,  248;   Dec.  Dig. 

4.  St^fficienct  of  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  J.  D.  Favor,  as  trustee,  against 
the  Roper  Wholesale  Grocery  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

£1.  R.  Bradfield,  Jr.,  for  plaintiff  in  error. 
E.  A.  Jones  and  Hatton  Lovejoy,  for  defend- 
ant In  error. 

RUSSELL,  J.  Favor,  as  trustee  for  R.  L. 
Carter,  bankrupt,  brought  a  suit  against  the 
Roper  Wholesale  Grocery  Company,  by 
which  he  sought  to  recover  certain  personal 
property  described  In  the  petition,  which  It 
was  alleged  had  been  taken  from  the  assets 
of  the  bankrupt  by  the  defendant  Upon  the 
call  of  the  case  the  plaintiff  abandoned  that 
portion  of  the  petition  which  sought  to  re- 
cover the  property  on  the  Idea  that  by  the 
delivery  of  the  property  the  bankrupt  had 
made  a  preference  In  violation  of  the  bank- 
rupt law,  and  the  case  proceeded  to  trial 
upon  that  portion  of  the  petition  which  can 
very  well  be  treated  as  an  ordinary  action 
of  trover.  The  Jury  returned  a  verdict  In 
favor  of  the  plaintiff  for  $125.87,  as  the  dif- 
ference between  the  actual  value  of  the  prop- 
erty converted  and  the  Interest  of  the  de- 
fendant therein  under  Its  reservation  of 
title.  The  court  refused  a  new  trial,  and  ex- 
ception is  taken  to  this  judgment. 

There  Is  conflict  In  the  evidence;  but.  In 
view  of  the  verdict  we  must  assume  that 
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the  testimony  for  tlie  plaintiff  represents 
the  truth  of  the  transaction.  According  to 
this  testimony,  a  representative  of  the  Roper 
Wholesale  Grocery  Company  took  the  prop- 
erty from  the  bankrupt  without  his  consent 
The  goods  and  fixtures  which  were  the  sub- 
ject-matter of  the  present  suit  were  assign- 
ed to  one  Heard  to  pay  a  debt  of  $250,  and 
the  title  to  the  personalty  was  passed  by 
the  writing,  with  a  provision  that  any  pay- 
ments on  it  would  reduce  the  debt  evidenced 
thereby.  This  contract  and  assignment  of 
title  was  transferred  by  Heard  to  the  Roper 
Wholesale  Grocery  Company  for  a  considera- 
tion of  $245.  The  agreed  valuation  of  the 
articles,  title  to  which  was  conveyed  to 
Heard,  and  by  him  transferred  to  the  Gro- 
cery company,  as  evidenced  by  the  writing, 
was  $363.  The  conversion  was  shown  to 
have  occurred  on  January  28,  1908,  which 
was  the  date  upon  which  Mr.  Carter  testi- 
fied that  Roper  took  the  property  from  his 
possession. 

1.  By  exceptions  pendente  lite  the  plain- 
tiff in  error  complained  that  the  Judge  re- 
fused to  direct  a  verdict  in  favor  of  the  de- 
fendant at  the  close  of  the  testimony.  No 
valid  exception  can  ever  be  based  upon  the 
refusal  of  a  trial  judge  to  direct  a  verdict 
in  favor  of  either  party.  The  jud^  may  di- 
rect a  verdict,  at  his  peril;  and  if  the  ver- 
dict directed  is  the  only  finding  that  could 
properly  and  legally  have  been  reached  un- 
der ?iny  view  of  the  case,  he  has  effected  an 
economy  of  time,  and  his  judgment  will  not 
be  reversed,  because  the  error  is  harmless. 
Inasmuch,  however,  as  the  only  ground  up- 
on which  the  direction  of  a  verdict  is  sanc- 
tioned is  that  it  is  such  a  harmless  error 
that  it  will  not  be  regarded,  there  is  no 
case  in  which  a  judge  can  be  required  to  di- 
rect a  verdict,  or  in  which  it  can  be  said 
that  he  errs  if  he  refuses  to  do  so. 

2.  The  real  question  in  the  case  is  pre- 
sented by  the  exception  of  the  plaintiff  in  er- 
ror to  the  following  charge  of  the  court 
There  being  evidence  that  the  property  was 
of  a  value  greater  In  amount  than  the 
amount  of  the  plaintlff*s  Indebtedness  to  the 
defendant,  the  court  charged  the  jury  as  fol- 
lows: "If  you  find,  from  the  evidence  In  this 
case,  that  R.  L.  Carter  &  Co.  did  execute 
and  deliver  this  Instrument,  to  which  I  have 
called  your  attention,  to  G.  B.  Heard,  to  se- 
cure a  debt  due  by  Carter  &  Co.  to  Heard, 
and  that  thereafter  Heard,  as  set  out  here 
on  the  back  of  this  paper,  transferred  it  to 
Roper  Wholesale  Grocery  Company,  and  de- 
fendant paid  to  Heard  the  debt  owed  to 
Heard  by  R.  L.  Carter  &  Co.,  and  to  secure 
which  this  paper  was  given,  and  if  you  find 
that  Carter  &  Co.  have  never  paid  to  the 
Roper  Wholesale  Grocery  Company  this 
Heard  debt  and  that  the  property  enumerat- 
ed in  the  writing  Includes  the  property  in 
controversy,  and  if  you  further  find  that  Mr. 


Roper,  in  behalf  of  the  Roper  Wholesait 
Grocery  Company,  the  defendant,  took  pos- 
session of  this  property  in  controyersy,  with- 
out the  consent  of  Garter,  forcibly  took  pos- 
session of  it  and  if  you  further  find  that 
at  that  time  R.  L.  Carter  &  Co.  had  the  ri^t 
of  possession  to  this  property,  notwithstand- 
ing that  Roper  Wholesale  Grocery  Company, 
as  transferees  of  G.  B.  Heard,  had  title  to 
it  if  the  firm  of  R.  L.  Carter  &  Co.  had  the 
right  of  possession,  then  I  charge  you  that 
the  plaintiff  in  this  case  would  be  entitled 
to  recover,  and  the  measure  of  his  recovery 
would  be  thus:  In  the  event  that  you  find 
that  the  value  of  the  property  was  greater 
than  the  amount  of  the  debt  if  any,  which 
was  secured  by  this  instrument  of  writing; 
then  the  plaintiff  would  be  entitled  to  recor* 
er  the  difference,  with  interest  on  the  differ- 
ence, whatever  you  find  it  to  be,  at  7  per 
cent.,  from  the  date  of  conversion.  If  you 
find  that  the  value  of  the  property  is  equal 
to  or  less  than  the  amount  of  the  debt  then 
there  could  be  no  recovery  for  the  plaintiff."' 

The  exception  to  this  charge  is  that  it  is 
error,  because  it  would  have  been  necessary 
for  the  plaintiff  to  show  title  in  himself  be- 
fore he  would  be  authorized  to  recover  at 
all.  Of  course,  we  understand  this  to  mean 
that  the  plaintiff  makes  the  contention  that 
as  there  was  evidence  that  the  bankrupt 
had  conveyed  title  to  the  property  to  the 
Grocery  Company,  as  the  assignee  of  Heard, 
he  could  not  maintain  the  action,  and  It  is 
understood,  in  the  second  place,  that  the 
measure  of  damages  is  improperly  stated, 
and  the  case  as  submitted  to  the  Jury  was 
an  entirely  different  one  from  that  brought 
by  the  plaintiff  in  its  petition.  It  is  not 
necessary,  in  order  to  maintain  an  action  of 
trover,  that  the  plaintiff  have  title.  If  he 
have  either  such  a  title  or  property  as  to 
confer  right  of  possession,  he  may  maintain 
trover  as  against  one  who  wrongfully  de- 
prives him  of  his  right  **To  maintain  an 
action  of  trover,  the  plaintiff  must  show  ti- 
tle in  himself,  or  the  right  of  possession 
wrongfully  withheld  from  him  by  the  de- 
fendant" Without  going  at  any  length  into 
the  subject  it.  may  be  said  that  in  this  case 
the  plaintiff  had  merely  given  to  the  defend- 
ant's assignor  a  conditional  bill  of  sale;  and 
the  authorities  are  abundant  that  when,  by 
the  terms  of  a  conditional  sale,  the  buyer  is 
entitled  to  possession,  he  may  maintain  tro- 
ver for  a  conversion  of  the  chattel  which 
was  sold  to  him  against  third  persons,  and 
even  against  the  seller  himself.  Mitchell  v. 
Georgia  &  Alabama  Ry.,  Ill  Ga.  762,  3G  & 
E.  971,  51  L.  R.  A.  G22;  Aldrich  v.  Hodges, 
1G4  Mass.  570,  42  N.  E.  107;  Burt  v.  Dutcher, 
34  N.  Y.  493.  A  wrongful  sale  by  a  condi- 
tional vendor  is  a  conversion  against  the 
vendee.  Smith  v.  Wood,  63  Vt  534^  22  AtL 
575. 

Judgment  affirmed. 
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(67  W.  Va.  619) 

nSHER  et  aL  y.  HARMAN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  26,  1910.    Rehearing  Denied 

Sept  15»  1910.) 

(Syllabus  by  the  Court,) 

1.  FoBGiBLB  Entry  and  Detainer  (|  28*)— 

Pleading— Evidence. 

The  statute,  section  1,  c  89,  Code  1906, 
provides  for  but  one  form  of  summons  (declara- 
tion), and  evidence  of  forcible  entry  by  defend- 
ant, which  is  unlawful,  is  admissible  thereunder, 
without  specific  allegation  thereof. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Gent  Dig.  §  129;  Dec.  Dig. 
i  28*] 

2.   FOBCIBLK    BNTRT    AND    DETAINER    (§   4»)  — 

Unlawful  Entry— Right  to  Possession. 
Where  in  such  action  the  defendant's  en- 
try was  forcible  it  is  unlawful   regardless  of 
the  question  of  right 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Gent  Dig.  i  12;   Dec.  Dig.  S 


try 


] 

S.  Forcible  Entry  and  Detainer  (§  29*)  — 

Evidence— Unlawful  Entry. 

A  case  in  which  the  acts  and  conduct  of 
defendant  in  making  an  entry  on  land,  as  proven 
on  the  trial,  were  held  to  constitute  a  forcible 
and  unlawful  entry  entitling  the  plaintiff  to 
recover. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Gent  Dig.  S  140;  Dec  Dig. 
i  29.*] 

Error  to  Circuit  Gonrt,  McDowell  County. 

Action  by  Thomas  Fisher  and  others 
against  Tbomas  Harman  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.     Affirmed  and  remanded. 

D.  J.  F.  Strother,  W.  Ia  Taylor,  Jas.  A. 
Strother,  and  E.  C.  Marshall,  for  plaintiffs 
In  error.  A.  S.  Higginbotham  and  Chapman 
Sl  Gillespie,  for  defendants  in  error. 

MILLrER,  J.  In  unlawful  entry  and  de- 
tainer the  court  below  set  aside  the  verdict 
for  defendant  and  awarded  plaintiff  a  new 
trial,  to  which  Judgment  we  awarded  a  writ 
of  error. 

In  disposing  of  this  case  we  have  had  in 
mind  the  general  rule  that  a  stronger  case 
is  required  to  Justify  an  appellate  court  in 
disturbing  an  order  granting  a  new  trial, 
than  when  one  has  been  refused,  and  that 
the  Judgment  below  will  not  be  reversed, 
unless  plainly  erroneous.  10  Ency.  Dig.  Va. 
&  W.  Va.  Rep.  471;  Coalmer  v.  Barrett,  61 
W.  Va.  237.  244,  56  S.  E.  385.. 

The  first  point  is  that  plaintiffs*  evidence 
was  so  variant  from  the  facts  alleged  that 
the  verdict  could  not  have  been  otherwise 
than  for  defendants.  It  is  argued  that  sec- 
tion 1,  chapter  89,  Code  1906,  gives  three 
separate  and  distinct  causes  of  action,  each 
requiring  specific  allegation  and  proof,  name- 
ly, forcible  entry,  unlawful  entry,  and  un- 
lawful detainer.  The  statute,  however,  pre- 
scribes but  one  form  of  summons  (declara- 
tion), namely,  that  it  summon  "defendant  to 
answer  the  complaint  of  the  plaintiff,  that 


the  defendant  Is  in  the  possession  and  un^ 
lawfully  withholds  from  the  plaintiff  the 
premises  In  question."  The  form  of  sum- 
mons in  this  case  is  the  same  as  that  pre- 
scribed by  Mr.  Minor,  4  Minor,  629;  and  by 
Mr.  Hogg,  Hogg's  PI.  and  Forms,  412.  It 
is  contended  that  plaintiffs'  evidence  of  for- 
cible entry  by  defendants,  not  alleged  in  the 
summons,  was  not  admissible.  The  point 
is  without  merit.  Such  evidence  is  admis- 
sible in  an  action  of  unlawful  entry  and 
detainer.  Every  forcible  entry  is  unlawful, 
regardless  of  the  right  to  the  possession,  and 
evidence  thereof  will  support  the  action. 
Duff  v.  Good,  24  W.  Va.  682;  dinger  v. 
Shepherd,  12  GraL  (Va.)  462;  Feder  v.  Ha- 
ger,  64  W.  Va.  452,  63  S.  B.  285.  Evidence 
of  good  title  and  right  to  the  possession  is 
also  admissible  whether  defendants*  posses- 
sion was  obtained  peaceably  or  forcibly, 
dinger  v.  Shepherd  and  Feder  v.  Hager, 
supra.  Plaintiffs  relied  not  only  on  their 
evidence  of  forcible  entry  by  defendants, 
but  also  upon  good  and  paramount  title. 
They  offered  title  papers  which  they  claim 
took  them  back  by  an  unbroken  chain  to  the 
Commonwealth. 

On  the  theory  of  forcible  entry  by  them 
defendants  claim  plaintiffs'  evidence  was  in- 
sufficient to  support  a  verdict  for  them. 
The  evidence  in  chief  mainly  relied  on  by 
plaintiffs  was  that  of  their  tenant  W.  G. 
Beavers,  and  Oockett  Beavers,  his  brother. 
And  as  corroborating  them  they  also  relied 
on  the  testimony  of  Thomas  Harman  and 
Frank  Harman,  two  of  the  defendants,  not 
controverted  they  say  by  the  evidence  of 
John  Estill  Harman,  the  other  defendant, 
who  also  testified,  but  who  said  nothing  on 
the  subject;  also  on  ^he  fact  that  William 
Brewster,  son-in-law  of  John  E}stlll  Harman, 
present  at  the  time,  was  not  called  or  exam- 
ined by  defendants.  Defendants  contend, 
however,  that  the  evidence  being  conflicting 
plaintiffs  are  concluded  by  the  adverse  ver- 
dict of  the  Jury.  They  also  claim  that  being 
themselves  in  possession  of  the  land,  of 
which  the  107%  acres  is  a  part,  the  entry 
thereon  by  plaintiffs  constituted  a  mere  tres- 
pass, against  which  they  had  the  right  to 
protect  themselves,  by  force  If  necessary. 
Plaintiffs  claim  that  the  witnesses  on  both 
sides  substantially  agree  on  what  occurred 
after  their  entry  on  the  land,  and  that  the 
facts  established  by  the  decided  weight  and 
preponderance  of  the  evidence  present  a 
question  of  law  for  the  court.  In  such  cases 
the  court  does  not  Invade  the  province  of 
the  Jury  in  pronouncing  Judgment  on  these 
facts.  Shoe  (Do.  t.  Prince,  51  W.  Va.  510, 
515,  41  S.  B.  907. 

It  is  not  controverted  that  the  Beavers 
under  a  lease  in  writing  from  plaintiffs  to 
W.  G.  Beavers,  about  March,  1903,  entered 
upon  the  107%  acres  of  land  in  controversy, 
pitched  their  tent,  and  remained  there  for 
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■ereral  days  felUng  trees  and  clearing  away 
the  brnsh,  preparatory  to  bollding  a  cabin 
on  the  land;  that  while  they  were  so  en- 
gaged defendant  John  Estill  Harman,  with 
his  two  sons,  Thomas  and  Frank,  and  his 
son-in-law,  William  Brewster,  the  sons  and 
son-in-law  being  armed  either  with  a  shot 
gun  or  rifle,  went  upon  the  land  where  the 
Beavers  were  at  work,  and  that  John  Estill 
Harman,  after  inquiring  of  the  Beavers, 
what  they  were  doing  there,  and  who  had 
pnt  them  there,  and  by  what  right,  and  be- 
ing told,  and  probably  shown  the  contract 
of  lease,  he  endeavored  to  serve  written  no- 
tice on  W.  G.  Beavers,  which  Beavers  says 
he  didn't  notice,  dropped  it  Beavers  also 
says  that  Harman  also  warned  him  verbally 
that  if  he  did  not  get  ont  by  the  next  day 
"there  would  be  shooting  going  on";  that 
Harman  did  not  distinctly  say  that  he  would 
shoot,  and  that  the  boys  did  not  say  they 
would  shoot,  but  that  because  of  what  they 
did  say  he  was  afraid  they  would  shoot  him, 
and  that  he  pulled  out  that  same  night, 
about  8  o'clock,  and  went  to  Oane  Break  to 
see  Taylor,  plaintiffs'  agent,  and  to  report  to 
him  what  had  occurred.  He  also  says  that 
his  brother,  who  had  gone  for  a  saw  before 
the  EJjirmans  arrived  on  the  land,  had  not 
returned  before  he  left  On  the  following 
Monday  morning  Beaver  and  his  brother 
went  back,  found  Harman,  his  sons,  son-in- 
law  and  Tom  Lambert  and  others  on  tbe 
land;  that  they  had  torn  down  his  tent,  and 
were  engaged  in  building  fence  and  hauling 
the  logs  which  he  and  his  brother  had  cut 
for  the  cabin,  and  that  John  Estill  Harman 
had  a  shotgun.  In  the  conversation  between 
the  Beavers  and  Harman  that  morning  they 
say  Harman  tried  to « get  W.  G.  Beavers  to 
surrender  his  lease,  and  to  take  employment 
under  him,  which.  Beavers  says,  he  declined, 
and  that  in  about  a  half  hour  they  went 
away  fearing  to  attempt  to  regain  possession 
of  the  land.  Defendants  completed  the  cab- 
in begun  by  the  Beavers,  out  of  the  logs  pre- 
pared by  them  and  put  in  It  one  of  their 
own  men  to  hold  possession.  It  is  admitted 
by  the  Harmans  that  J.  E.  Harman  ordered 
the  Beavers  to  get  off  the  land  and  notified 
them  that  they  would  have  to  get  off.  They 
admit  also  that  they  went  on  the  grounds 
with  their  guns.  But  in  explanation,  Thom- 
as Harman  says  he  had  been  sick  and  that 
he  used  his  gun  as  a  cane.  Frank  Harman 
says  on  cross-examination  that  he  had  his 
gun  because  his  father  was  going  to  serve 
notice  on  the  Beavers  to  vacate. 

Moreover,  J.  E.  Harman  claims  he  had  the 
right  to  defend  his  alleged  possession  by 
force  if  necessary.  His  title  consists:  First, 
of  a  deed  from  H.  M.  Harman  to  John  Estill 
Harman,  August  24,  1876,  by  rather  indefi- 
nite boundaries  calling  for  100  acres  more 
or  lees,  but  surveyed  in  this  sultt  according 
to  directions  given  by  him,  covering  a  bound- 
ary of  634  acres,  including  most  of  the  107% 
acres  in  controversy;  second,  continued  pos- 


session under  Rebecca  Brewster,  his  moth- 
»-in-law,  his  wife  being  her  only  h^r,  and 
the  said  Rebecca  Brewster  being  also  a 
daughter  aud  one  of  the  devisees  of  Mathlaa 
Harman,  who  had  owned,  or  claimed  and 
resided  on  a  tract  of  250  acres,  of  which 
the  107%  acres  in  controversy  is  a  part,  for 
about  45  years,  and  the  improvements'  on 
which  are  from  75  to  100  years  old.  The 
evidence  shows  that  notwithstanding  his 
claim  by  the  deed  from  his  brother  in  1876, 
J.  E.  Harman,  October  dO,  1869,  purchased 
and  procured  from  D.  G.  ^yers  and  wife 
a  deed  for  a  tract  described  as  containing 
200  acres  more  or  less,  and  within  the 
boundary  of  the  634  acres  as  claimed  by 
him,  and  on  which  his  dwelling  house  and 
other  improvements  were  located.  This 
tract  of  200  acres,  March  23,  1899,  he  sold 
and  conveyed  to  W.  M.  Rltter,  describing  it 
by  metes  and  bounds  as  the  Harman  home 
place,  and  as  containing  154.05  acres  more 
or  less,  and  as  being  the  same  land,  or  a 
portion  thereof,  conveyed  to  him  by  D.  G. 
Sayers  and  wife,  October  30,  1889,  and  as 
beginning  at  a  comer  to  Patterson  and  Mc- 
Mlllin's  380  acre  tract,  and  Mathias  Bar- 
man's 250  acre  tract,  making  no  reference 
therein  to  his  deed  of  1876.  It  also  appears 
that  the  200  acre  tract  and  the  250  acre  tract 
are  both  within  a  50,000  acre  tract,  part  of 
a  300,000  acre  tract  patented  to  Wilson  Gary 
Nicholas  in  1795;  and  that  Mathias  Harman, 
though  claiming  his  land  by  prior  patents, 
on  April  10,  1884,  five  years  before  J.  E. 
Harman  procured  his  deed  for  the  200  acres, 
also  procured  a  deed  from  said  Sayers  for 
250  acres.  So  that  if  J.  E.  Harman  clalmed^ 
under  his  prior  deed  of  1876,  Mathias  Har- 
man, his  father-in-law  and  neighbor  was  al- 
so in  possession  claiming  under  prior  pat- 
ents, and  after  getting  his  deed  from  Sayers 
in  1884  he  and  his  heirs  and  assigns,  as  for 
many  years  before,  continued  in  possession 
of  his  250  acre  tract  Mathias  Harman  de- 
vised his  land  in  part,  at  least,  to  children 
and  grand  children,  the  tract  in  controversy, 
which  plaintiffs  claim,  going  to  his  grand 
daughter  Josephine  Harman,  and  twenty- 
nine  acres  thereof,  perhaps  a  part  of  tbe 
tract  on  which  defendant,  J.  E.  Harman 
moved  after  selling  his  land,  going  to  his 
mother-in-law,  Rebecca  Brewster,  for  life, 
remainder  to  Mathias  Harman,  son  of  Daniel 
Harman,  and  two  other  parts  going  to  oth- 
er children.  A  deed  in  evidence,  dated  Jnly 
26,  1884,  purporting  to  be  '^between  the  nn- 
derslgned  heirs  at  law  of  Mathias  Harman, 
deceased,  and  signed  by  William  Harman, 
Ohristena  Harman,  Rebecca  Brewster.  Dan- 
iel Harman  and  Nancy  Wallace,  purports  to 
convey  to  Ohristena  Harman  a  certain 
boundary  of  land  on  John's  Branch,  and 
bounded  on  one  side  by  the  division  line  be- 
tween J.  E.  Harman  and  Bfathias  Harman; 
and  to  said  Rebecca  Brewster  a  tract  de- 
scribed as:  "Beginning  on  said  Ohristena 
Harman*8  line,   on  John's  Branch,   at  the- 
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forks  of  said  branch,  mnnlng  to  Estell  Ear- 
man's  lines,  Patterson,  McMillins  and  others, 
and  so  as  to  include  all  the  land  on  John's 
Branch  owned  by  said  Mathias  Harman,  de- 
ceased, at  the  time  of  his  death,  and  not 
heretofore  conveyed  by  deed  or  will,  and  al- 
so all  the  lands  on  the  south  or  west  side  of 
Dry  Fork,  not  heretofore  conveyed  by  deed  or 
will,  by  said  Harman,  deceased,  to  Daniel 
EUirman."  Bailey,  surveyor,  says,  this  de- 
scription covers  147  acres,  part  of  the  250 
acres,  and  designated  on  the  official  map  as 
Hannah  Harman's  147  acres,  and  the  same 
on  which  J.  E.  Harman,  under  Rebecca 
Brewster,  resided  at  the  time  of  his  death. 
He  further  says  he  never  knew  of  J.  E.  Har- 
man having  possession  of  any  part  of  the 
250  acre  tract,  except  the  147  acres  owned 
by  his  wife  and  on  which  he  moved  after  he 
sold  to  Ritter.  One  witness,  W.  P.  Payne, 
thought  Mathias  Harman  had  been  dead 
since  1883.  And  It  is  argued  from  this  that 
Mathias  Harman  could  not  have  been  living 
In  April,  1884,  the  date  of  the  deed  from 
D.  6.  Sayer  to  him  for  the  250  acres,  ren- 
dering that  deed  void.  It  is  very  certain, 
however,  that  the  witness  Payne  is  at  fault 
In  his  recollection,  for  Mathias  Harman's 
will,  dated  May  10,  1883,  was  not  probated 
until  April  20,  1885,  and  J.  E.  Harman  him- 
self substantially  admits  knowledge  of 
Mathias  Harman's  purchase  and  deed  from 
Sayers,  and  that  he  claimed  it  as  his  old 
patent  land,  and  says  that  if  the  250  acre 
tract  was  not  covered  by  his  old  patents,  it 
was  covered  by  the  land  be  bought  of  Say* 
ers.  He  further  admits  that  he  himself 
bought  from  Sayers  for  the  reason  that  if 
the  Sayers  land  ran  as  he  claimed,  Sayers' 
title  was  better  than  his.  He  pretended  to 
think  and  expressed  the  opinion  that  Sayers 
was  mistaken,  and  that  his  deed  did  not 
take  in  as  much  as  he  claimed.  He  does  not 
attempt  to  show,  however,  how  much  of 
the  land  claimed  by  him  was  outside  of  the 
Sayers  claim,  nor  where  located. 

Though  J.  E.  Harman  claimed  that  his  deed 
of  1876  covered  the  250  acres  belonging  to 
Mathias  Harman,  he  never  had  any  actual 
possession  of  any  part  of  this  tract  until  he 
went  in  under  Rebecca  Brewster.  He  and 
Mathias  Harman  lived  neighbors  for  years, 
and  it  is  not  shown,  and  is  most  improbable, 
that  during  the  life  of  Mathias  Harman,  or 
after  his  death,  J.  E.  Harman  acquired  any 
title  by  possession  as  against  Mathias  Har- 
man, hid  heirs  or  devisees.  Mathias  Har- 
man's title  was  older  than  J.  E.  Harman's 
deed  of  1876,  and  the  latter  had  nothing  to 
stand  on.  Sayers  title  was  conceded  by  J.  EL 
Harman  to  be  older  and  better  than  his  deed 
of  1876.  Mathias  Harman's  deed  from  Say- 
ers is  older  than  J.  &  Harman's  by  five  years. 
His  possession  within  the  interlock  appears 
from  the  evidence  to  have  been  actual,  open, 
continuous  and  adverse  to  all  others,  includ- 
ing J.  B.  Harman.  We  do  not  see  from  the 
record  how  J.  El  Harman  now  actually  oc- 


cupying part  of  the  land  so  acquired  by  Ma- 
thias Harman,  under  Rebecca  Brewster,  his 
mother  in  law,  ever  acquired  any  title  to  the 
land  claimed  by  plaintiffs,  either  under  his 
deed  of  1876^  or  his  deed  from  Sayers  of 
1889.  He  could  with  as  much  show  of  right 
have  claimed  title  by  possession  under  his 
deed  of  1876  to  the  land  of  his  mother  in  law 
Rebecca  Brewster  on  which  at  the  time  of 
this  suit  and  at  the  time  of  his  death  he  was 
living,  not  in  hostility,  but  in  subordination  to 
the  title  of  Mathias  Harman,  for  it  was  a 
part  of  the  250  acres  covered  by  the  deed  to 
Mathias  Harman  of  1884.  There  is  no  appre- 
ciable evidence  showing  that  he  at  any  time 
during  the  life  of  the  latter,  except  by  the 
mere  recording  of  his  blanket  deed  of  1876, 
claimed  any  part  of  the  250  acres,  or  in  hos- 
tility to  the  title  of  Mathias  Harman.  He  is 
shown  by  his  acts  in  assisting  in  the  making 
of  surveys  of  this  and  adjoining  lands,  and 
by  the  recitals  in  his  deed  to  Ritter,  to  have 
recognized  the  superior  right  and  title  of 
Mathias  Harman,  his  heirs  and  devisees,  and 
there  is  no  room  to  doubt  that  at  the  time 
of  his  death  he  was  living  upon  that  portion 
of  this  land  so  acquired  by  his  mother  in  law 
in  subordination  to  that  title.  Having  thus 
obtained  possession  of  so  much  he,  or  those 
claiming  under  him,  now  seek  to  hold  the 
portion  devised  to  Josephine  Harman,  the 
land  in  controversy,  under  his  blanket  deed 
of  1876,  and  alleged  possession  under  it. 
There  is  nothing  in  the  record  as  now  pre- 
sented to  justify  the  clalBL  We  can  say, 
therefore,  unhesitatingly,  that  J.  E.  Harman 
never  had  or  acquired  any  such  right  to  or 
possession  of  the  land  in  controversy  as  at 
the  time  he  entered  and  took  possession  from 
plaintiifs  he  had  the  right  to  maintain  by 
force. 

Are  i;^aintlffs  then  entitled  to  maintain  this 
action  against  defendants?  If  defendants' 
entry  was  forcible,  it  was  unlawful,  regard- 
less of  the  question  of  right  If  they  were 
strangers,  or  without  right  or  title,  their 
entry  was  unlawful  whether  forcible  or  not. 
I>uff  V.  Good,  supra;  Franklin  v.  Geho,  80 
W.  Va.  27,  3  S.  B.  168;  Davis  v.  Mayo,  82 
Va.  97 ;  Pore  v.  Campbell,  82  Va.  808,  1  S.  B. 
180;    Olinger  v.  Shepherd,  supra. 

In  S^nklln  ▼.  Oeho  it  is  said:  *'A  forcible 
entry,  for  which  under  our  statute,  as  under 
the  statute  of  other  states,  the  party  dispos- 
sessed is  given  civil  redress  by  this  smnmary 
proceeding,  is  precisely  the  same  as  the  forci- 
ble entry,  for  which  at  common  law  an  in- 
dictment would  lie."  And  adopting  the  rule 
for  determining  what  constitutes  such  forci- 
ble entry,  stated  in  State  v.  Pollak.  26  N.  G. 
305,  42  Am.  Dec.  140,  one  of  the  cases  cited, 
it  is  held,  point  2  of  the  syllabus:  "Where  a 
party,  entering  on  land  in  possession  of  an- 
other, either  by  his  behavior  or  speech,  gives 
those,  who  are  in  possession,  just  cause  to 
fear,  that  he  will  do  them  some  bodily  harm 
if  they  do  not  give  way  to  him,  his  entry  Is 
esteemed   forcible,    whether   he   caused   the 
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terror,  by  carrying  with  him  such  unusual 
number  of  attendants,  or  by  arming  himself 
in  such  a  manner,  as  plainly  to  indicate  a 
design  to  back  his  pretentions  by  force,  or 
by  actually  threatening  to  kill,  maim  or  beat 
those,  who  continue  in  possession,  or  by  mak- 
ing use  of  expressions,  plainly  implying  a 
purpose  of  using  force  against  those  who 
make  resistance.**    See  also  19  Gyc.  1112-1117. 
The  difficulty  we  encounter  here,  like  that 
encountered  by  the  Court  in  Franklin  v.  Geho, 
is  in  applying  this  law  to  the  facts.    The  facts 
here  are  not  unlike  the  facts  in  that  case. 
In  that  case  the  hostile  demonstrations  con- 
sisted mainly  in  the  tearing  down  by  defend- 
ant, in  the  absence  of  plaintiff,  of  a  line  fence 
recently  rebuilt  by  the  latter,  and  moving  it 
over  on  the  land,  which  plaintiffs  had  had  in 
actual   use   and   possession   for   more   than 
twenty  years ;  the  rebuilding  thereof  by  plain- 
tiff on  the  old  line ;  the  tearing  down  and  re- 
moving of  the  fence  again  by  defendant;   a 
second  rebuilding  thereof  by  plaintiff  on  the 
old  line;   tearing  it  down  again  and  remov- 
ing it  to  the  new  location  by  defendant ;  and 
lastly  in  threats  by  defendant  to  whip  the 
plaintiff  and  his  whole  family  If  they  should 
further  Interfere  with  the  fence  as  relocated 
by  him.    There  was  some  conflict  in  the  evi- 
dence as  to  what  was  the  exact  language  of 
the  defendant's  threats.     The  plaintiff  de- 
sisted, however,  and  brought  his  suit  of  un- 
lawful entry  and  detainer.     The  CJourt,  by 
Judge  Green,  in  that  case  says:    "The  evi- 
dence is  certainly  to  some  extent  unsatisfac- 
tory, and  contradictory ;  but  giving  it  a  most 
benign  interpretation,  as  the  court  must  have 
done  on  this  motion  to  exclude  the  evidence 
of  the  plaintiff,  and  more  especially  as  he 
never  did  again  pull  down  this  fence,  as  he 
had  done  twice  before  in  a  month*s  time,  but 
instead  of  doing  so  brought  this  suit,  we  must 
conclude,  that  the  plaintiff  was  driven  from 
the  possession  of  this  land  by  the  threats  of 
the  defendant,  that  he  would  beat  him ;  and 
this  constituted  the  entry  on  this  land  by  the 
defendant  a  forcible  entry."    In  that  case  no 
deadly  weapons  were  exhibited.    In  this  there 
were.    The  defendant  went  upon  the  ground 
with  numbers  all  armed  except  himself,  made 
his  demands,  and  was  at  least  prepared  to  en- 
force them.    When  he  went  back  on  the  fol- 
lowing Monday  morning  he  took  with  him 
unusual  numbers  and  his  gun,  entered,  tore 
down  the  tent  of  plaintiffs'  tenants,  fenced 
in  the  land  occupied  by  them,  and  was  pre- 
pared to  maintain  his  position.     What  did 
these  demonstrations  all  mean?    Some  of  the 
authorities  cited  say:    *rrhls  terror  may  be 
caused  by  the  party  carrying  with  him  such 
an  unusual  number  of  attendants  or  by  arm- 
ing himself  in  such  a  manner  as  plainly  to 
Intimate  his  design  to  back  his  pretensions 
by  force."    The  same  authority  says:  "There 
may  be  a  forcible  detainer,  although  the  en- 
try  is   peaceable;    but*  whoever    retains   a 


wrongful  possession  by  keeping  an  unusual 
number  of  people  or  unusual  weapons  or 
threatening  to  do  some  bodily  hurt  to  the 
former  possessor  if  he  dares  to  return  Is 
guilty  of  a  forcible  detainer,  although  no  at- 
tempt is  made  to  re-enter."  19  Cyc.  1116. 
These  authorities  with  others  that  might  be 
cited,  we  think,  upon  the  undisputed  facts, 
and  upon  defendants'  admissions,  pronounce 
them  guilty  not  only  of  forcible  and  unlaw- 
ful entry,  but  of  forcible  and  unlawful  de- 
tainer, justifying  the  judgment  of  the  court 
below  in  setting  aside  the  verdict  for  defend- 
ants and  awarding  plaintiffs  a  new  trial. 

The  conclusion  reached  on  the  question  of 
the  forcible  entry  and  detainer  calls  for  af- 
firmance of  the  judgment  below ;  and  seeing, 
as  we  do  from  the  facts  proven,  that  defend- 
ants, on  the  new  trial  awarded,  will  be  unable 
to  make  a  different  case  on  the  question  of  un* 
lawful  entry  and  detainer,  It  becomes  unnec- 
essary for  us  to  go  Into  the  question  of  the 
relative  strength  of  the  conflicting  claims  of 
title,  or  the  many  questions  raised  upon  the 
admission  and  rejection  of  title  papers  and 
oral   evidence  in  relation  thereto. 

We  therefore  affirm  the  judgment  and  re- 
mand the  case  for  a  new  trial  in  accordance 
therewith. 

(87  S.  C.  €7) 

GAINBY  V.  ANDERSON  et  aL 

(Supreme  Court  of  South  Carolina.     Sept.  13, 

1910l) 

1.   DOWEB   (8  44*)— Bab— MOKTGAGB— CONVBT- 

ANCE  TO  MoRTGAOEiD— Effect. 

While  a  sale  under  a  judgment  in  fore- 
closure vests  the  purchaser  with  the  estate  pass- 
ed by  the  mortgage,  including  the  wife's  dower 
when  she  joined  in  the  mortgage,  discharged  of 
the  right  to  redeem,  yet  where  the  mortgagor, 
without  his  wife,  conveys  the  land  to  the  mort- 
gagee to  extinguish  the  mortgage,  the  wife's 
right  of  dower  is  not  barred. 

[Ed.  Note.— Por  other  cases,  see  Dower,  Cent 
Dig.  §{  130-143 ;    Dec  Dig.  i  44.»] 

2.  DowEB  (§  53*)— Revebsion  to  thb  Wir»— 

^W^HEN. 

A  release  of  dower  on  an  instrument  is 
merely  an  incident  to  the  conveyance,  which,  if 
the  conveyance  never  takes  effect  or  is  extin- 
guished by  act  of  the  parties  or  by  operation  of 
law,  reverts  eo  instanti  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  i§  108-110;    Dec  Dig.  f  68.»] 

3.  Estates  (8  10*)— Meboeb. 

When  two  estates  in  the  same  property 
unite  in  the  same  person  in  the  same  capacity, 
the  lesser  is  merged  in  the  greater,  unless  a 
contrary  intention  appears,  either  express  or 
implied. 

[Ed.  Note.— For  other  cases,  see  Estates,  Cent 
Dig.  §8  9-13;    Dec.  Dig.  8  10.*] 

4.  Estates  (8  lO*}- Mebqeb— When. 

The  merger  of  two  estates  or  interests  will 
not  take  place  if  opposed  to  the  intention  of 
the  parties  affirmatively  proved  or  to  be  implied 
from  the  fact  that  merger  would  be  opposed  to 
the  interest  of  the  person  in  whom  the  different 
estates  or  interests  became  united. 

[E>d.  Note.— For  other  cases,  see  Estates,  Cent 
Dig.  §8  9-13 ;    Dec.  Dig.  8  lO.^l 
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9.  Mortgages  (J  295^)  —  Conveyance  to 

MOBTOAOEB— MEfiGEB— BUBDEN   OF  PROOF. 

Where  property  was  mortgaged  and  subse- 
qnently  deeded  to  the  mortgagee  to  satisfy  it» 
the  burden  was  on  the  mort^gee  to  prove  that 
there  was  no  merger  according  to  the  intention 
of  the  parties;   he  having  alleged  it. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent.  Dig.  SS  815-831 ;   Dec.  Dig.  i  295.* J 

0.  Mortgages  (§  295*)— Deed  to  Mortgagee 
—Mergeb— Intention— Evidence. 

Evidence  held  insufficient  to  show  that,  at 
the  time  of  a  deed  by  a  mortgagor  to  the  mort- 
gagee of  the  premises,  the  mortgagor's  wife  not 
joining  in  the  deed,  there  was  an  intention  on 
the  part  of  the  mortgagee  to  keep  the  mortgage 
alive  as  against  the  wife's  dower,  so  as  to  pre- 
vent a  merger. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  §  295.*] 

7.  Limitation  of  Actions  (§  19*)  —  Mort- 
gages—Limitation Apixicable. 

When  property  is  conveved  to  satisfy  a 
mortgage  by  husband  and  wife,  but  without  a 
release  by  the  wife  after  the  lapse  of  more  than 
20  years  from  the  date  of  the  mortgage,  it  is 
presumed  paid,  and  is  barred  by  the  20-year 
statute  of  limitations.     Civ.  Code  1902,  S  2449. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  i%  7B-86 ;    Dec.  Dig.  §  19.*1 

8.  Acknowledgment  (8  25*)— Married  Wo- 
man—Dower— Statutes-Construction. 

The  act  of  1795,  providing  bow  a  married 
woman  shall  renounce  her  dower,  and  the  act  of 
1870,  giving  her  unlimited  power  to  contract, 
baving  both  been  re-enacted  in  the  general  stat- 
utes, must  be  construed  together  so  as  to  make 
both  effectual,  and  therefore  the  privy  examina- 
tion of  the  wife,  as  required  by  the  act  of  1795, 
is  a  condition  precedent  to  an  effectual  renun- 
ciation of  her  dower  in  a  deed  executed  prior 
to  the  Constitution  of  1895. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  §§  133-148 ;   Dec.  Dig.  §  25.*] 

9.  Appeal  and  Eb^or  (S  1123*)  —  Divided 
Court— Effect. 

Where  the  Supreme  Court  is  divided  on  a 
proposition,  the  decision  of  the  circnit  court  on 
tiie  point  is  affirmed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  4421-4427;  Dec  Dig.  % 
1123.*) 

10.  Dower  (§  50*)  —  Estoppel  to  Claim  — 
Warranty  in  Husband's  Deed. 

A  husband  and  wife  joined  in  a  bond  and 
mortgage,  and  subsequently  the  husband  alone 
conve^yed  the  premises  to  the  mortgagee,  in  ex- 
tinguishment of  the  debt  and  lien,  by  a  deed 
containing  a  general  warranty,  not  mentioning 
the  wife's  dower.  Held,  that  the  fact  that  the 
wife  received  a  benefit  from  the  deed  by  the 
extinguishing  of  her  liability  on  the  bond  did 
not  render  the  warranty  an  estoppel  against 
her  subsequent  claim  of  dower. 

[E3d.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  S  99;   Dec.  Dig.  %  50. •] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County ;  Thos.  S.  Sease,  Judge. 

Action  by  Rebecca  E>.  Galney  against  Sa- 
rah M.  Anderson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal    Affirmed. 

Burke,  Rivers  &  Erckmann,  for  appellants. 
McLauchlin  &  Tatum,  for  respondent 

HYDRIOK,  J.  In  1881  J.  W.  Galney  and 
his  wife,  the  plaintiff  herein,  gave  McKlnnon 
and  McNair  their  Joint  and  several   bond. 


conditioned  to  pay  a  debt  which  Galney  had 
contracted.  At  the  same  time  Galney  gave 
them  a  mortgage  of  a  tract  of  land,  owned 
by  him,  to  secure  the  debt,  and  his  wife  duly 
renounced  her  dower  theri&on.  This  bond 
and  mo^rtgage  were  assigned  to  Carrigan  and 
Silcox.  In  1894,  the  debt  being  still  unpaid, 
Gainey  and  wife,  by  their  joint  deed,  con- 
taining the  usual  covenant  of  general  war- 
ranty, conveyed  the  land  to  Carrigan  and 
Silcox  In  satisfaction  of  the  mortgage,  though 
the  consideration  expressed  In  the  deed  is 
$450 — the  amount  then  due  on  the  mortgage. 
On  this  deed  Mrs.  Gainey  did  not  renounce 
dower.  In  1895  Carrigan  conveyed  his  inter- 
est to  Silcox,  from  whom  the  defendants  de- 
rive title  by  descent  Galney  died,  and  In 
January,  1908,  this  action  was  brought  by 
Mrs.  Gainey  to  recover  her  dower  In  the 
land.  The  decree  below  was  for  the  plaln- 
Uff. 

The  appellants  contend  that  because  the 
deed  was  taken  In  satisfaction  of  the  mort- 
gage— somewhat  In  the  nature  of  a  volun- 
tary foreclosure,  by  act  of  the  parties— and 
as  dower  had  been  renounced  on  the  mort- 
gage, It  should  be  made  to  inure  to  the  bene- 
fit of  the  grantees  In  the  deed  and  cure  the 
failure  of  Mrs.  Galney  to  renounce  dower 
on  the  deed,  just  as  if  the  mortgage  had 
been  foreclosed  In  court  The  argument  is 
that  the  parties  ought  to  be  allowed  to  do 
for  themselves  voluntarily,  and  without  ex- 
pense, and  with  the  same  result  what  the 
court  would  have  compelled  at  great  expense. 
When  the  wife  of  a  mortgagor  renounces  her 
dower  on  his  mortgage  by  her  own  act,  she 
places  herself  in  privity  of  estate  with  him; 
and,  when  the  mortgage  Is  foreclosed,  the 
court  acts  upon  and  conveys  the  legal  title 
by  virtue  of  the  complete  lien  of  the  mort- 
gage— the  contract  made  by  the  parties — 
and  the  purchaser  at  a  sale  under  judgment 
of  foreclosure  of  such  a  mortgage  takes  the 
legal  title  and  the  dower.  Miller  v.  Bank, 
49  S.  C.  427,  27  S.  E.  514,  61  Am.  St  Rep. 
821.  But,  when  the  parties  deal  with  the 
situation  themselves  by  a  new  contract,  the 
court  can  give  to  their  contract  no  greater 
force  or  effect  than  Its  terms  import  under 
the  rules  of  law.  A  release  of  dower  on  an 
instrument — whether  a  lease,  mortgage,  or 
deed  of  conveyance — attends  upon  and  is  In- 
cident to  the  principal  conveyance,  and  en- 
dures with  it,  and  no  longer.  If  the  prin- 
cii)al  conveyance  never  takes  effect,  or  If  it 
is  satisfied  or  extinguished  by  act  of  the 
parties  or  by  operation  of  law,  the  dower 
reverts,  eo  Instantl,  to  the  wife.  Rickard  v. 
Talbird,  Rice,  Eq.  158.  The  general  rule  Is 
that  when  two  estates  or  Interests  In  the 
same  property  unite  In  the  same  person,  in 
the  same  capacity,  the  lesser  is  merged  In 
the  greater,  unless  a  contrary  intention  ap- 
pears; for  the  Intention,  express  or  presum- 
ed, of  the  person  whose  Interests  are  so  af- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  D«c  Dig.  4k  Am.  Dig.  Key  No.  Seriei  4k  Rep'r  Indexes 
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fected,  determines  whether  merger  takes  place 
or  not.  In  McCreary  v.  Coggeshall,  74  S.  C. 
42-55,  53  S.  B.  &78,  &82,  7  L.  R.  A.  (N.  S.) 
433,  Mr.  Justice  Woods,  speaking  for  the 
court,  after  an  able  and  elaborate  review  of 
the  authorities  In  this  state  and  in  other 
jurisdictions,  reaches  the  conclusion  that 
"merger  will  not  take  place,  if  opposed  to 
the  intention  of  the  parties  affirmatively 
proved  or  to  be  implied  from  the  fact  that 
merger  would  be  opposed  to  the  interest  of 
the  person  in  whom  the  different  estates  or 
interests  became  united."  Under  this  rule, 
the  question  arises  whether  the  prei)onder- 
ance  of  the  evidence  showed  an  intention  to 
keep  the  mortgage  open,  or,  in  the  absence  of 
evidence  of  such  intention,  whether  it  will 
be  presumed  from  the  circumstances;  it  being 
to  the  interest  of  the  mortgagees  to  preserve 
the  lien  of  their  mortgage  to  protect  the  legal 
title  against  the  plaintifTs  claim  of  dower. 
Upon  this  question,  the  burden  was  upon  ap- 
pellants; for,  when  the  circumstances  under 
which  merger  ordinarily  takes  place  are 
shown,  the  burden  rests  upon  him  who  al- 
leges that  there  was  no  merger  to  prove  a 
contrary  intention,  or  to  prove  facts  and  cir- 
cumstances from  which  such  an  intention 
will  be  presumed. 

The  only  direct  evidence  upon  that  point 
is  that  of  Mrs.  Gainey,  whose  testimony  is 
uncontradicted.  She  testified  that  the  deed 
was  executed  in  satisfaction  of  the  mort- 
gage, and  that  the  amount  then  due  on  the 
mortgage  was  $450.  The  fact  that  the  con- 
sideration expressed  in  the  deed  is  $450,  the 
amount  then  due  on  the  mortgage,  tends  to 
corroborate  her  testimony  upon  this  point 
It  does  not  even  appear  that  the  bond  and 
mortgage  were  retained  by'  the  mortgagees. 
They  were  put  in  evidence,  but  the  record 
falls  to  show  by  whom  they  were  intro- 
duced, or  from  whose  possession  they  came. 
The  fact  that  Mrs.  Gainey  was  asked  to  sign 
the  deed  with  her  husband  tends  to  support 
the  theory  of  merger,  because  it  tends  to 
show  that  the  mortgagees  thought  that  her 
signature  to  the  deed  was  sufficient  to  con- 
vey all  her  interest  in  the  land,  including 
her  inchoate  right  of  dower.  If  they  so 
thought,  there  would  have  been  no  reason 
to  want  to  keep  the  mortgage  alive.  If  she 
had  regularly  renounced  her  dower  on  the 
deed,  no  reason  could  have  been  assigned 
for  an  intention  on  the  part  of  the  mort- 
gagees to  keep  the  mortgage  open.  More- 
over, it  does  not  appear  that  Oarrlgan's  In- 
terest in  the  land  was  conveyed  subject  to 
the  mortgage,  or  that  the  conveyance  was 
accompanied  by  an  assignment  of  his  inter- 
est in  the  mortgage,  either  of  which  would 
have  been  some  evidence  of  intention  to  keep 
the  mortgage  alive^  and  the  absence  of  which, 
of  course,  tends  to  prove  the  contrary.  As 
there  is  no  direct  or  circumstantial  evidence 
of  such  intention,  the  only  thing  upon  which 
a  finding  of  its  existence  can  be  predicated  | 


is  the  presumption  which  ariseb  from  the 
fact  that  it  would  have  been  to  the  interest 
of  the  mortgagees,  which  is  overthrown  by 
the  facts  and  circumstances  above  mentioned. 
There  is  another  reason  why  the  mortgage 
cannot  avail  appellants.  More  than  20  years 
had  elapsed  after  the  date  of  the  mortgage 
before  this  action  was  brought  The  mort- 
gage was  thet-efore  presumed  paid,  and  it 
was  barred  by  the  statute  of  limitations. 
Section  2449,  Civ.  Code  1902;  Jennings  v. 
Peay,  51  S.  C.  827,  28  S.  E.  949. 

The  next  contention  of  the  appellants  is 
that  plaintiff  is  estopped  by  the  covenant  of 
general  warranty  contained  in  the  deed,  for 
the  execution  of  which  there  was  a  valuable 
consideration  moving  to  her,  to  wit,  the  sat- 
isfaction of  the  bond  which  she  had  signed 
with  her  husband.  As  the  deed  was  execut- 
ed prior  to  the  Constitution  of  1895,  the  ques- 
tion must  be  determined  by  the  powers  cou' 
ferred  on  marri^  women  by  the  Constitution 
of  1868,  and  the  laws  enacted  thereunder; 
and  no  opinion  is  expressed  as  to  the  effect 
of  such  a  covenant  by  a  married  woman 
since  the  adoption  of  the  Constitution  of 
1895.  In  Townsend  ▼.  Brown,  16  S.  C.  91, 
it  was  held  that  a  married  woman  who  exe- 
cuted with  her  husband  in  1872  a  quitclaim 
deed  to  a  tract  of  land  "in  token  of  her  re- 
nunciation and  release  of  all  right  of  dower 
in  the  premises"  was  not  thereby  barred  of 
her  dower;  that  the  provisions  of  the  Con- 
stitution of  1868  (arUde  14,  f  8)  that  the 
property  of  a  married  woman  should  not  be 
subject  to  her  husband's  debts,  but  should 
be  held  as  her  separate  property,  and  might 
be  bequeathed,  devised,  or  alienated  by  her 
the  same  as  if  she  were  unmarried,  did  not 
apply  to  the  wife's  inchoate  right  ol  dower, 
that  not  being  the  kind  of  property  referred 
to  in  the  Constitution  and  act  of  1870;  that 
if  she  had  been  made  sui  Juris  in  all  respects 
by  the  Constitution,  the  Legislature  might 
nevertheless  have  required  her  privy  exam- 
ination as  evidence  of  her  signature  to  a 
deed;  that  the  act  of  1795,  providing  the 
manner  in  which  a  married  woman  shall  re- 
nounce her  dower,  and  the  act  of  1870,  giv- 
ing her  unlimited  power  to  contract  having 
both  been  re-enacted  in  the  general  statutes, 
must  be  construed  together  so  as  to  make 
both  effectual,  and,  therefore,  that  a  privy 
examination  of  the  wife,  as  required  by  the 
act  of  1795,  is  a  condition  precedent  to  an 
effectual  renunciation  of  her  dower.  The 
principles  upon  which  that  case  was  decided 
are  conclusive  of  this  question.  And  the 
matter  would  require  no  further  considera- 
tion, but  for  the  fact  that  by  some  later  de- 
cisions of  the  court  an  •exception  seems  to 
have  been  ingrafted  upon  the  principles  de- 
cided in  that  case,  and  the  contention  of  ap- 
pellants that  the  facts  of  this  case  bring  it 
within  the  exception. 

In  Shelton  v.  Shelton,  20  S.  C.  500,  the 
husband  and  wife  had  entered  into  an  agree- 
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ment  with  the  view  of  separation.  The  has- 
band  conveyed  certain  property  to  the  wife, 
which  she  agreed  to  accept  "In  lieu  and  In 
consideration  of  all  claims  or  demands  upon 
the  said  Hiarshall  Shelton  (the  husband)  or 
his  estate,  and  hereby  relinquish  all  further 
claims  upon  him  for  support  or  otherwise." 
It  was  intimated,  though  not  decided,  that 
a  wife  might  since  the  Constitution  of  1868 
and  the  laws  passed  thereunder,  giving  a 
married  woman  the  right  to  contract  as  if 
she  were  a  feme  sole,  so  covenant  not  to 
claim  dower,  as  to  make  It  binding  upon  her 
by  way  of  estoppel;  but,  to  do  so,  the  cove- 
nant "should  be  entirely  free  from  doubt, 
clear,  positive  and  express  in  its  terms.''  But 
It  was  held  that,  as  the  covenant  in  ques- 
tion did  not  In  express  terms  exclude  her 
right  to  dower,  she  was  not  barred. 

In  Smith  V.  Oglesby,  33  S.  G.  194,  11  S.  B. 
687,  the  agreement  on  the  part  of  Mrs.  Smith, 
made  during  coverture,  was  express  in  its 
terms  to  release  all  her  right  and  title  to 
dower  in  said  land,  and  was  based  upon  a 
valuable  consideration,  to  wit,  $575,  which 
was  paid  to  her  daughter,  according  to  the 
agreement.  Held,  that  as  her  power  to  con- 
tract was  without  limit,  except  such  as  ap- 
plied to  all  other  persons,  and  as  she  was  in 
contemplation  of  law,  so  far  as  the  power 
of  contracting  was  concerned,  a  feme  sole,  in 
the  absence  of  an  offer  to  return  the  money, 
she  was  estopped. 

In  McKenzie  v.  SlflPord,  48  S.  C.  458,  26  S. 
B.  706,  the  wife  had  covenanted  with  her 
husband,  from  whom  she  was  separated,  '*to 
renounce  and  release  unto  my  said  husband, 
his  heirs  and  assigns,  all  my  right  or  claim 
of  dower  to  and  In  any  and  all  lands  now  or 
hereafter  owned  by  him."  After  the  death 
of  the  husband,  she  brought  suit  to  set  aside 
the  covenant  on  the  ground  that  it  was  with- 
out consideration.  Held,  that  it  was  upon 
the  consideration  of  $1,000  paid  to  her,  and 
that,  unless  she  refunded  the  consideration, 
she  was  not  entitled  to  have  the  covenant  set 
aside.  In  the  same  case,  on  a  subsequent  a.^ 
peal  (52  S.  O.  104,  29  >S.  E.  388),  it  was  held 
that  the  question  of  her  liability  to  refund 
the  consideration  before  she  could  have  the 
covenant  annulled  (the  circuit  Judge  had^held 
that  she  was  not  liable  to  refund  it)  was  res 
Judicata  under  the  Judgment  on  the  first  ap- 
peal. The  first  proposition  presented  by  the 
appellants  In  that  case  is  thus  stated  by  Mr. 
Justice  Pope,  who  delivered  the  opinion: 
"That  the  plahitiflP  could,  and  did  in  1891, 
make  a  valid  and  binding  contract  to  release 
her  right  of  dower  set  forth  in  the  covenant" 
In  disposing  of  that  proposition  he  said: 
••Under  the  act  of  1795,  which  is  still  retain- 
ed in  our  statute  books,  a  wife  was  com- 
X>elled  to  renounce  dower  before  a  particular 
set  of  officers  in  a  specified  form  in  order  to 
debar  herself  of  dower.  All  these  matters 
are  now  settled  in  this  state  by  the  case  of 
Ttiwnsend  v.  Brown,  16  S.  0.  95-99."  Chief 
Justice  Mclver  concurred  in  the  result,  and 


Mr.  Justice  Gary  dissented  as  to  the  holding 
that  she  was  bound  to  refund  the  considera- 
tion as  a  condition  of  having  the  covenant 
annulled,  and  concurred  In  the  result  on  the 
other  propositions.  But,  two  of  the  Justices 
having  concurred  in  affirming  the  decision  of 
the  circuit  court  on  the  proposition  stated, 
the  decision  upon  that  point  Is,  the  establish- 
ed law.  Florence  v.  Berry,  62  S.  C  469,  40 
S.  E.  871. 

It  is  unnecessary  In  this  case  to  decide 
whether  the  dictum  in  Shelton  v.  Shelton  and 
the  decision  in  Smith  v.  Oglesby  are  to  be 
any  longer  adhered  to,  If,  Indeed,  they  have 
not  by  necessary  implication,  already  been 
overruled  by  the  decision  of  McKenzie  v.  Sif- 
ford,  supra.  At  any  rate,  the  principle  an- 
nounced in  those  cases  should  be  extended 
no  further;  for  the  practical  effect  of  hold- 
ing that  a  married  woman  may  during  cov- 
erture estop  herself  by  covenant  from  claim- 
ing dower  in  the  lands  of  her  husband  woiild 
be  to  annul  the  statute  which  requires  that 
her  dower  shall  be  renounced  in  a  specified 
manner  after  her  examination  separate  and 
apart  from  her  husband  before  certain  offi- 
cers designated. 

In  Moon  v.  Bruce,  63  S.  O.  128,  40  S.  B. 
1031,  the  court  said:  "If  it  be  true,  under 
the  authority  of  the  cases  of  Shelton  v.  Shel- 
ton, 20  S.  C.  566,  and  Smith  v.  Oglesby,  33 
S.  C.  197  [11  S.  B.  687],  that  a  married  wo- 
man, without  the  private  examination  and 
formalities  required  by  the  statute  in  rela- 
tion to  the  renunciation  of  dower,  could  up- 
on valuable  consideration  execute  such  a  con- 
tract as  would  estop  her  from  claiming  dow- 
er, it  is  also  true  that  under  the  same  au- 
thorities that,  to  have  such  effect,  the  con- 
tract 'should  be  entirely  free  from  doubt, 
clear,  positive  and  express  in  its  terms.* "  It 
was  held  that  the  covenant  relied  on  in  that 
case  did  not  clearly  express  an  intention  to 
release  dower,  and  In  concluding  the  opinion 
the  court  said :  "Having  reached  the  conclu- 
sion that  the  intention  to  covenant  to  release 
dower  is  not  clearly  manifest  from  the  terms 
of  the  instrument,  it  becomes  unnecessary  to 
consider  whether  the  plaintiflT  had  power  to 
make  such  a  contract  to  release  dower  as 
would  estop  her  except  by  compliance  with 
the  statute,  which  prescribes  the  mode  by 
which  the  favored  right  of  dower  shall  be 
renounced.  But  see  Townsend  v.  Brown,  16 
S.  O.  91;  McKenzie  v.  SJfford,  52  S.  C.  108 
[29  S.  B.  388],  and  also  Brown  v.  Pechman, 
53  S.  a  2  [30  S.  B.  586],  which  last-men- 
tioned case  is  in  reference  to  the  renuncia- 
tion of  inheritance  of  a  married  woman." 
From  what  was  said  in  >Shelton  v.  Shelton 
and  Moon  v.  Bruce,  it  is  clear  that  the  gen- 
eral warranty  contained  in  the  deed  which 
plaintiff  signed  is  not  such  a  covenant  as 
would  estop  her  from  claiming  dower.  True, 
the  general  warranty  is  held  by  implication 
to  warrant  against  the  claim  of  dower,  for 
it  warrants  against  all  incumbrances;    but 
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it  l0  certainly  not  "express  in  its  terms" 
against  such  a  claim. 

The  other  points  presented  are  involved  in 
the  foregoing  considerations,  in  which  we 
have  assumed  that  the  execution  of  the  deed 
was  voluntary,  and  that  it  was  for  valuable 
consideration. 

Judgment  affirmed. 

GARY,  A.  J.»  concurs  In  the  result 


(153  N.  C.  22) 

SWINDELL  V.  SWINDELL. 

(Supreme  Court  of  North  Carolina.     Sept.  14, 

1910.) 

1.  Gifts  (§  18*)— Inter  Vivos— Delivery. 

To  constitute  a  valid  gift  inter  vivos,  there 
must  be  an  actual  or  symbolical  delivery  by  the 
donor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §§  29-33;    Dec.  Dig.  §  18.*] 

2.  Husband  and  Wife  (§  49%*)— Gifts— In - 
TEB  Vivos— Delivery. 

A  gift  by  a  husband  to  his  wife  is  complet- 
ed by  a  delivery  of  the  property  by  him  to 
her,  and  the  property  is  then  vested  in  her,  so 
that  the  subsequent  possession  and  use  thereof 
by  the  husband  does  not  impair  her  title. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §8  249-252;  Dec  Dig.  S 
49%.«] 

Appeal  from  Superior  Court,  Beaufort 
County;  O.  H.  Allen,  Judge. 

Action  by  G.  L.  Swindell,  administrator 
of  F.  R.  Swindell,  against  E>ureka  Swindell. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trlafl  granted. 

Small,  MacLean  &  McMullan,  for  appel- 
lant.   W.  O.  Rodman,  for  appellee. 

WALKER,  J.  This  action  was  brought 
to  recover  the  possession  of  a  horse  alleged 
to  be  unlawfully  detained  by  the  defendant 
The  plaintiff  is  the  administrator  of  F.  R. 
Swindell,  and  the  defendant  is  his  widow. 
There  was  evidence  tending  to  show  that 
F.  R.  Swindell  had  given  the  horse  to  his 
wife.  The  plaintiff  contended  that  there 
had  been  no  actual  or  symbolical  delivery  of 
the  horse  to  the  defendant,  which  was  neces- 
sary to  complete  the  gift  Gross  v.  Smith, 
132  N.  C.  604,  44  S.  E.  111.  The  evidence 
tended  to  show  that  there  had  been  an  actual 
delivery  of  the  horse  to  the  defendant  and 
an  admission  by  the  husband  afterwards  that 
it  belonged  to  his  wife. 

With  reference  to  this  dispute  between  the 
parties,  the  court  charged  the  Jury  as  fol- 
lows: "In  order  to  constitute  a  gift  by  F. 
R.  Swindell  to  his  wife  of  the  horse  In 
question,  she  must  satisfy  you  by  the  greater 
weight  of  the  evidence  that  there  was  an 
actual  delivery  and  transfer  of  possession  by 
him  to  her  at  the  time,  and  that  she  there- 
after alone  had  the  control  and  possession 
of  the  horse."  To  this  instruction  defend- 
ant excepted.    If  there  had  been  a  delivery 


of  the  horse  to  the  defendant  by  her  hnch 
band,  the  gift  was  complete  and  the  property 
in  the  horse  vested  in  her.  It  was  not  re- 
quired, in  order  to  complete  the  gift,  that 
she  should  continue  in  the  sole  possession  of 
the  horse.  If  it  was  her  property,  the  mere 
possession  and  use  of  the  horse  afterwards 
by  her  husband  did  not  divest  or  even  impair 
her  title,  no  more  than  such  a  possession  and 
use  of  property,  which  she  had  acquired  by 
purchase  or  which  she  owned  at  the  time 
of  the  marriage,  would  affect  her  title  to 
such  property.  In  Holllday  v.  McMillan,  83 
N.  C.  271,  the  court,  when  considering  the 
competency  of  a  declaration  of  the  wife, 
while  in  possession  of  a  buggy,  that  it  be- 
longed to  her,  and  deciding  in  favor  of  Its 
competency,  said  that:  The  ''case  stands  on 
peculiar  grounds.  With  separate  estates 
held  by  married  persons,  and  the  husband's 
use  of  that  belonging  to  the  wife,  the  actual 
possession  can  seldom  be  ascertained  except 
under  the  rule  of  law  that  it  follows  and  at- 
taches to  the  title.  It  would  therefore  seem 
almost  unavoidable  to  admit  such  declara- 
tions made  ante  litem  to  explain  the  quality 
and  nature  of  the  possession.  They  are  re- 
ceived, not  as  proof  of  ownership,  but  as  an 
assertion  and  claim  of  ownership,  and  to 
repel  the  inference  of  holding  for  another,  or 
of  a  recognition  of  property  in  any  one  else 
than  the  declarant"  The  instruction  of  the 
court  was  erroneoua. 
New  trial. 

(15S  N.  C.  4) 

BERRY  V.  Mcpherson. 

(Supreme  Court  of  North  Carolina.     Sept  14, 

1910.) 

1.  Adverse  Possession  ($  27*)— Aotuai*  Pos- 
session—Evidence. 

On  the  issue  of  adverse  possession,  testi- 
mony that  lands  were  in  the  "possession"  of 
certain  persons  must  be  taken  to  mean  actual, 
and  not  mere  constructive,  possession ;  it  being 
a  statement  of  fact  subject  to  overthrow  on 
cross-examination. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  27.*] 

2.  Adverse  Possession  (§  57*)  —  Contintjitt 
OF  Possession— Evidence— BuFPicEENCY. 

In  an  action  for  trespass  upon  land  where- 
in plaintiff  relied  on  adverse  possession,  evi- 
dence held  to  warrant  a  finding  that  his  and  his 
father's  acts  of  dominion  were  those  of  owner- 
ship, and  not  of  occasional  trespassers,  and  that 
they  were  repeated  and  continuous  for  a  con- 
siderable period  of  time. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  277,  278;  Dea  Dig.  f 
57.*] 

3.  Adverse  Possession  (§  57*)— Proof  Re- 
quired. 

In  proving  continuous  adverse  possession 
under  color  of  title,  nothing  must  be  left  to  mere 
conjecture,  it  being  necessary  that  the  testimony 
tend  to  prove  continuity  of  possession  for  the 
statutory  period,  either  in  plain  terms  or  by 
necessary  implication,  and  the  possession  Deec 
not  be  unceasing,  though  the  evidence  8houl<5 
warrant  an  inference   that  the  actual  use  and 
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occupadon  have  extended  over  the  required  peri- 
od, and  that  during  the  time  the  claimant  has 
from  time  to  time  continaously  subjected  some 
portion  of  the  disputed  land  to  the  use  to  which 
it  was  susceptible. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  277,  278;  Dec  Dig.  i 
57.»] 

4.  Adverse    Possession    (8    116*)— Fact    of 
Possession— JuBT  Question. 

In  an  action  for  trespass  upon  land  where- 
in plaintiff  relied  on  adverse  possession  under 
color  of  title,  evidence  held  sufficient  to  go  to 
the  jur^  on  the  question  as  to  the  fact  of  the 
possession  claimed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
sesi^ion,  Cent  Dig.  S§  691,  692;  Dec  Dig.  S 
115.*] 

5.  Advesse   Possession    (i    112*)-^Fact   of 
Possession— Burden  of  Proof. 

The  burden  is  on  one  claiming  land  by  ad- 
verse possession  to  establish  the  fact  of  posses- 
sion for  the  statutory  period  by  a  preponderance 
of  the  proof. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §f  651,  655;    Dec.  Dig.  | 

Appeal  from  Superior  Court,  Camden  Coun- 
ty; Ferguson,  Judge. 

Action  by  W.  S.  Berry  against  A.  B.  Mc- 
pherson. From  a  judgment  of  nonsuit,  plain- 
tiff appeals.  Nonsuit  set  aside,  and  new  tri- 
al ordered. 

E.  F.  Aydlett  and  J.  C.  B.  Ehringhaus,  for 
appellant  H.  S.  Ward  and  W.  A.  Worth,  for 
appellee. 

BROWN,  J.  The  plaintiff  Introduced 
deeds.  (1)  O.  Q.  Prltchard,  administrator  of 
T.  S.  Berry,  to  the  plaintiff,  W.  S.  Berry,  De- 
cember, 1897.  (2)  Deed  of  trust  of  W.  S.  Ber- 
ry and  wife,  who  are  the  parents  of  the 
plaintiff,  to  T.  S.  Berry,  dated  December, 
1890.  (3)  W.  M.  Llndsey  to  W.  S.  Berry,  Au- 
gust 12,  1859.  These  deeds  cover  the  lands 
In  controversy,  according  to  plaintiff's  testi- 
mony. 

Failing  to  show  title  out  of  the  state  by 
grant,  plaintiff  relied  upon  possession  under 
color,  and  testified  that  his  father,  W.  S.  Ber- 
ry, was  in  possession  of  the  lands  covered  by 
the  deeds,  and  claiming,  them  for  25  years 
prior  to  1897,  and  that  he  tiad  been  in  pos- 
session of  them  ever  since,  constituting  a  pos- 
session of  over  30  years.  This  language  of 
the  witness,  unexplained  and  uncontradicted 
by  cross-examination,  must  be  taken  in  the 
ordinary  sense,  as  understood  by  laymen,  to 
mean  an  actual,  and  not  a  mere  constructive, 
possession.  It  is  to  be  treated  as  the  state- 
ment of  a  fftct,  which,  however,  upon  cross- 
examination  may  be  shown  to  be  without 
substantial  basis,  in  which  event  it  will  be 
disregarded.  "A  witness  may  testify  direct- 
ly in  the  first  instance  to  the  fact  T>f  posses- 
sion if  he  can  do  so  positively,  subject,  of 
j^ourse,  to  cross-examination."  Abbott,  Trl- 
a  Ev.  622,  590;  Rand  v.  Freeman,  1  Allen 
Mass.)  517;  Bryan  v.  Spivey,  109  N.  G.  68,  13 
S.  E.  766,  where  this  question  is  learnedly 


discussed  by  Mr.  Justice  SbephenL  The  fur- 
ther examination  of  the  witness  does  not  in 
our  opinion  weaken  or  destroy  the  effect  and 
significance  of  his  first  statement  He  t^ti- 
fles  that  there  is  an  Island  about  midway  of 
his  x)ossesslon  and  a  road  leading  across  the 
swamp  to  the  island;  that  he  and  his  father 
k^t  up  this  road;  that  there  was  a  road 
leading  across  the  woods  to  the  island  for  a 
third  of  the  way  from  which  he  and  his  fa- 
ther regularly  got  firewood;  that  his  father 
sold  timber  off  the  land  in  controversy,  and 
that  six  years  ago  defendant  cut  timber  on 
this  land  and  promised  to  pay  plaintiff  for 
it;  that  on  one  occasion  defendant  in  pres- 
ence of  plaintiff  and  his  brother  recognized 
plalntifTs  possession  by  admitting  the  cedar 
comer  claimed  by  plaintiff  to  be  the  true  di- 
vision comer.  Plaintiff  further  testifies  that 
tenants  on  his  farm  cut  wood  on  this  land 
whenever  they  needed  It,  and  that  he  had  cut 
and  sold  shingles  off  it  frequently,  and  his 
father  had  cut  and  sold  railroad  ties.  Plain- 
tiff further  stated  that  he  sold  pine  timber 
off  the  land,  and  allowed  the  neighbors  to  get 
wood  off  it  whenever  th^  desired.  The  land 
in  controversy  appears  to  be  swamp  land,  un- 
indosed  and  with  no  habitation  upon  it 

The  evidence  indicates  that  plaintiff  and 
his  father  for  more  than  30  years  exercised 
acts  of  dominion  over  the  land  and  made  from 
it  the  only  profits  and  use  of  which  it  is  sus- 
ceptible. From  the  evidence  of  the  witness 
the  jury  may  well  infer  that  these  acts  were 
those  of  ownership,  and  not  those  of  an  oc- 
casional trespasser,  and  that  they  were  re- 
peated and  continuous  for  a  considerable  pe- 
riod of  time.  The  possession  was  as  decided 
and  notorious  as  the  nature  of  the  land 
would  permit  and  offered  unequivocal  indica- 
tion that  plaintiff  and  his  father  were  exer- 
cising the  dominion  of  owners,  and  were  not 
pillaging  as  trespassers.  Williams  v.  Bu- 
chanan. 23  N.  C.  535,  35  Am.  Dec.  760;  Tred- 
well  V.  Reddick,  23  N.  C.  66;  Hamilton  v. 
Icard,  114  N.  C.  538,  19  S.  E.  607;  Simpson 
V.  Blount  14  N.  C.  34;  Baum  v.  Shooting 
Club,  96  N.  C.  310,  2  «S.  B.  673.  It  Is  true 
that  in  proving  continuous  adverse  posses- 
sion under  color  of  title  nothing  must  be  left 
to  mere  conjecture.  The  testimony  must  tend 
to  prove  the  continuity  of  i)ossession  for  the 
statutory  period  either  in  plain  terms  or  by 
"necessary  Implication."     Ruffln  v.  Overby, 

105  N.  C.  83,  11  S.  E.  251.  This  possession 
need  not  be  unceasing,  but  the  evidence  should 
be  such  as  to  warrant  the  inference  that  the 
actual  use  and  occupation  have  extended  over 
the  required  period,  and  that  during  it  the 
claimant  has  from  time  to  time  continuously 
subjected  some  portion  of  the  disputed  land 
to  the  only  use  of  which  it  was  susceptible. 
Ruflin  V.  Overby,  supra;    McLean  v.  Smith, 

106  N.  C.  172,  11  S.  E.  184 ;  Hamilton  ▼.  Ic- 
ard, supra. 

While  the  evidence  offered  is  not  necessa- 
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rily  oonduBivie*  if  taken  to  be  true,  as  to  the 
fact  of  possession,  we  think  it  sufficient  to 
be  submitted  to  the  Jury  under  appropriate 
instructions  that  they  may  draw  such  infer- 
ences as  they  see  proper,  bearing  in  mind 
that  the  burden  of  proof  is  on  the  plaiutiif  to 
establish  the  fact  of  possession  for  the  stat- 
utory period  by  a  preponderance  in  the  proof. 

The  nonsuit  is  set  aside. 

New  trial. 


(153  N.  C.  19) 

HOLLOWELL  v.  NORFOLK  &  S.  RY.  00. 

et  al. 

(Supreme  Oourt  of  North  Carolina.     Sept  14, 

1910.) 

1.  Appeal  and  Ekbob  (S   1050*)— Habmless 
EbboBt— Admission  of  Evidence. 

In  an  action  against  a  railway  company 
and  Its  receivers,  appointed  by  a  federal  court 
it  was  not  reversible  error  to  permit  plaintiff 
to  show  an  order  of  the  federal  court  permit- 
ting plaintiff  to  sue  the  company,  though  it 
was  not  certified  bv  the  clerk,  of  the  federal 
court  and  the  seal  of  that  court  was  not  attach- 
ed, where  the  answer  raised  no  jurisdictional 
question;   the  evidence  being  thus  immaterial. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  ii  4153-41G0;    Dec.  Dig.  S 

ioeo.»] 

2.  Receivers  (S  178*)— Tobts  Committed  Be- 
PORE  Appointment— Pabties. 

It  was  proper  to  sue  the  receivers  of  a 
railway  company  alone,  or  to  join  them  as  de* 
fendants  with  the  company  in  an  action  for  in- 
juries, though  the  cause  of  action  arose  before 
their  appointment. 

[Ed.  Note. — For  other  cases,  see  Recciveis, 
Cent  Dig.  Sf  345-551;    Dec.  Dig.  §  178.*] 

8.  Appeal  and  Ebrob  (|  901*)— Existence  op 
Ebbob— Bttbden  of  Pboof. 

The  burden  is  on  appellant  to  show  error 
in  an  instruction  depending  on  consideration 
of  the:  evidence. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3670;   Dec.  Dig.  S  901.*] 

4.  Appeal  and  Ebrob  (§  928*)— Review— In- 

STBTTCnONS. 

An  instruction  that,  if  the  jury  believed 
the  evidence,  they  should  answer  an  issue  af- 
firmatively, will  not  be  held  erroneous,  where 
the  evidence  on  that  issue  is  not  sent  up,  and 
the  statement  of  the  case  recites  that  there  was 
evidence  tending  to  support  a  finding  for  ap- 
pellee. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3749-3754;  Dec.  Dig.  § 
928.*] 

Appeal  from  Superior  Court,  Chowan 
County;  Ferguson,  Judge. 

Action  by  W.  J.  Hollowell  against  the  Nor- 
folk &  Southern  Railway  Company  and  oth- 
ers. Ftom  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

The  plaintiff  complained  that  his  horse 
was  injured  by  a  defective  crossing  of  the 
defendant  railway's  roadbed,  negligently  con- 
structed and  maintained  by  the  defendants. 
The  jury  so  found,  and  assessed  plaintiff's 
damages  at  $102. 

Pruden  &  Pruden  and  Brown  Shepherd, 
for  appellants.    Ward  &  Grimes,  for  appellee. 


MANNING,  J.  The  defendants  are  tb« 
railway  company  and  its  receivers.  It  waf 
Admitted  that  plaintiff's  cause  of  action 
aro^e  prior  to  the  appointment  of  the  receiv- 
ers by  the  federal  court  The  plaintiff  filed 
a  single  complaint  against  title  railway  com- 
pany and  its  receivers,  and  a  joint  answer 
was  filed  by  the  defendants,  admitting  the 
appointment  of  the  receivers,  but  denying  the 
alleged  acts  of  negligence  and  the  damages 
sustained  thereby.  There  was  no  plea  that 
the  defendant  receivers  were-  not  liable  be 
cause  the  injury  complained  of  was  not 
received  while  the  receivers  were  operating 
the  railroad  under  appointment  of  the  feder- 
al court,  and  that  the  corporation  was  not 
suable  in  the  state  courts,  because  such  ac- 
tions against  the  corporation  had  been  en- 
joined by  the  federal  court.  After  offering 
evidence  tending  to  show  the  negligence  com- 
plained of  and  the  date  of  the  injury,  and 
the  damages  sustained  by  plaintiff,  the  plain- 
tiff offered  in  evidence  an  order  of  Judge 
Purnell,  judge  of  the  federal  court,  permit- 
ting the  plaintiff,  upon  his  petition  therefor, 
to  sue  the  railway  company.  The  defendants 
objected  to  the  introduction  of  this  order, 
upon  the  ground  that  the  order  was  not  cer- 
tified by  the  derk  of  the  federal  court,  noi 
was  the  seal  of  the  court  attached  thereto. 
We  do  not  think  the  evidence  material,  and 
that  its  reception  by  the  court  constituted 
reversible  error.  The  complaint  alleged  that 
the  defendant  corporation  was  operating  a 
railroad  in  the  state,  and  that  its  business 
and  property  had  been  placed  under  the  man- 
agement and  control  of  the  other  defendants 
as  receivers  appointed  by  the  federal  court 
The  answer,  filed  jointly  by  all  the  defend- 
ants, admitted  the  truth  of  these  allegations. 
It  became,  therefore,  unnecessary  to  offer 
evidence  of  a  preliminary  jurisdictional  fact 
admitted  in  the  pleadings.  The  defendant 
railway  company  had  by  its  answer  to  the 
merits  without  raising  any  jurisdictional 
question  submitted  itself  and  its  defense  on 
the  merits  to  the  jurisdiction  of  the  court 
The  court  having  jurisdiction  of  the  parties 
and  the  cause  of  action,  it  remained  only  to 
hear  and  determine  the  cause,  upon  the 
merits. 

This  court  held  In  Kessenger  ▼.  Fitzgerald, 
152  N.  O.  247,  67  S.  E.  ,588,  that,  under  the 
provisions  of  section  1224,  Revlsal  1905,  the 
receivers  were  properly  named  as  defendants 
to  an  action  instituted  upon  a  cause  of  action 
arising  prior  to  their  appointment  because 
the  action  against  the  receivers  was.  in  ef- 
fect an  action  against  the  Insolvent  corpora- 
tion. Grady  v.  Railroad,  116  N.  C.  962,  21 
S.  B.  304*;  Farris  v.  Receivers  R.  &  D.  R.  R,, 
11'5  N.  C.  600,  20  S.  B.  167.  In  the  Kes- 
senger Case,  supra,  this  court  said:  "We 
think  the  failure  to  formally  name  the  com 
pany  in  the  summons  is  not  of  the  substance, 
and  should   be  cured  now  by  amendment 
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efven  If  required.'*  In  the  present  action, 
however,  the  corporation  was  formally  nam- 
ed as  a  defendant,  as  well  as  the  receivers. 
It  follows  from  these  authorities  that  it  was 
proper  to  sue  the  receivers  alone  or  to  Join 
as  defendants  the  corporation  and  the  receiv- 
ers, though  the  cause  of  action  arose  prior 
to  the  appointment  of  the  receivers.  What 
effect  or  what  priority  of  payment  the  fed- 
eral court  will  give  to  the  Judgment  In  plain- 
tiff's favor  in  administering  the  assets  of 
the  insolvent  corporation  is  not  before  us, 
and  we  refrain  from  expressing  or  intimating 
any  opinion  thereon.  The  defendants  object 
to  his  honor's  charge  to  the  jury  "that,  if 
they  believed  the  evidence  in  this  cause,  they 
should  answer  the  first  issue,  *Yes.'"  The 
evidence  offered  by  the  plaintiff  upon  the 
first  issue  is  not  sent  up.  In  the  statement 
of  the  case  it  is  stated  that  on  the  trial 
there  was  evidence  tending  to  show  the  facts 
necessary  to  support  a  finding  for  the  plain- 
tiff, and  that  the  defendants  offered.no  evi- 
dence. In  State  v.  Railroad,  149  N.*  C.  50«, 
62  S.  B.  1088,  this  court  has  so  recently  con- 
sidered the  question  presented  by  this  excep- 
tion that  we  deem  it  now  only  necessary  to 
refer  to  that  decision,  and  to  say  that,  the 
defendants  being  appellants,  the  burden  is 
upon  them  to  convince  us  that  there  was 
error  In  the  ruling  of  his  honor  excepted  to. 
Upon  the  facts  appearing  in  the  record,  we 
cannot  hold  that  the  charge  of  his  honor  con- 
stitutes reversible  error.  We  cannot  see  that 
a  contrary  inference  was  permissible  from 
the  evidence. 

We  have  examined  the  other  exceptions 
taken  by  the  defendants,  and.  we  do  not 
think  they  can  be  sustained.  Finding  no  er- 
ror, the  judgment  is  affirmed. 

No  error. 

(153  N.  C.  14) 

WHITE  V.  LANE  et  aL 

(Supreme  Court  of  North  Carolina.     Sept.  14, 

1910.) 

1.  Drains  (8  17*)— Dbainagk  Districts— Ap- 
pointment OF  Commissioners  —  Appeal  — 
Statutes. 

Under  Pub.  Laws  1900,  c.  442,  providing 
for  the  eBtablishment  of  a  drainage  district  and 
declaring  in  sections  33,  and  37  thereof  that  one 
who  fails  to  appeal  from  his  assessment  or  fails 
to  pay  it  is  deemed  as  consenting  to  the  issu- 
ance of  drainage  bonds,  and  declaring  that  all 
Sarties  who  have  had  their  day  in  court  are 
eemed  to  have  waived  all  objections  where 
there  was  no  exception  and  appeal,  etc.,  one  who 
was  a  party  to  arainage  proceeding's  may  not 
collaterally  attack  the  judgment  of  the  clerk 
of  court  appointing  the  drainage  commissioners 
after  their  election  by  the  corporation  on  the 
ground  that  the  clerk  had  an  interest  in  the 
land  subject  to  assessment,  but  the  remedy,  if 
any,  was  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  S  17.*] 

2.  Drains  (f  17*)— Establishment  of  Dis- 
tricts. 

The  interest  of  the  clerk  of  court  in  a  tract 
of  land  in  a  drainage  district  does  not  disqualify 


him  from  appointing  the  drainage  commission- 
ers after  their  election  by  the  corporation,  and 
bonds  voted  and  issued  by  the  drainage  commis- 
sioners under  their  corporate  seal  cannot  be  at- 
tacked on  the  ground  of  the  interest  of  the 
clerk. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  f  17.*J 

3.  Judges  (i  39*)— Disquaufication- Inter- 
est. 

The  interest  of  a  judge  rendering  a  judg- 
ment void  must  be  a  direct  interest  in  the  sub- 
ject-matter, and  not  a  remote  one,  or  which  he  ' 
has  in  common  with  many  others  in  a  publie 
matter. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent' 
Dig.  S§  184,  186;    Dec.  Dig.  §  39.»] 

4.  Appeal  and  Error  <§  1078*)— Exceptions 
—Abandonment. 

An  exception  not  briefed  in  appellant's  brief 
is  nnder  Supreme  Court  Bule  34  (66  S.  E.  ix) 
deemed  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  425&-4261;  Dec.  Dig.  f 
1078.^] 

Appeal  from  Superior  CJourt,  CJhowan  Coun- 
ty; Ward,  Judge. 

Action  by  B.  B.  White  against  W.  H.  Lane 
and  others.  From  an  order  vacating  a  re- 
straining order,  plaintiff  appeals.    Affirmed. 

This  is  an  action  for  the  purpose  of  enjoin- 
ing the  issuance  of  bonds  in  the  sum  of  $25,- 
000  by  the  defendants  as  the  board  of  drain- 
age commissioners  of  the  "Bear  Swamp-Drain- 
age  District,"  which  had  been  formed  under 
authority  of  chapter  442,  Laws  1909.  The 
plaintilf  is  a  landowner  in  the  said  district, 
and  on  his  own  behalf  and  behalf  of  others 
in  like  mannesdnterested  brought  this  suit  to 
enjoin  sal^d  bond  Issue,  contending  that  the 
proceeding  in  which  the  said  commissioners 
were  appointed  was  void  because  the  clerk  of 
the  court  before  whom  the  same  was  insti- 
tuted was  a  landowner  in  the  district,  and 
therefore  directly  interested  in  the  result  of 
the  matter  he  was  to  hear  and  determine.  A 
restraining  order  which  had  been  granted 
was  vacated,  and  the  plaintiff  appealed. 

Small,  McLean  &  McMullan,  for  appellant. 
W.  S.  Privott,  for  appellees. 

CLARK,  C.  J.  The  sole  exception  present- 
ed by  appellant's  brief  is  whether  the  issu- 
ance of  the  bonds  by  the  drainage  commis- 
sioners is  invalid  because  the  clerk  of  the  su- 
perior court  who  appointed  them  had  an  in- 
terest in  a  tract  of  land  within  the  drainage 
district  We  think  his  honor  correctly  held 
that  the  interest  which  disqualifies  one  to 
act  as  judge  must  be  a  direct  interest  in  the 
subject-matter  of  the  litigation.  In  this  case 
the  judgment  of  the  clerk  in  no  wise  affect- 
ed his  title  or  interest  in  the  said  tract,  but 
the  proceeding  was  simply  to  create  a  drain- 
age district  and  for  the  assessment  of  the 
lands  therein  for  the  purpose  of  paying  for 
such  drainage,  either  in  cash  or  by  issuance 
of  bonds.  If  in  such  proceeding  the  clerk 
should  have  committed  any  error  (and  none 


*Fer  otbw  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep*r  Indexes 
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is  alleged),  tlie  remedy  was  by  an  appeal  in 
that  cause.  If  any  question  bad  arisen  upon 
exception  to  the  report  of  the  board  of  view- 
ers as  to  the  proper  classification  and  assess- 
ment of  the  tract  in  which  the  clerk  had  an 
interest,  the  question  might  then  arise  wheth- 
er the  clerk  could  pass  upon  such  exception, 
or  should  certify  the  exception  to  the  judge 
for  decision.  But,  as  the  owners  of  land  with- 
in the  district  are  not  incompetent  to  sit  pn 
the  board  of  viewers  to  pass  upon  the  classi- 
fication and  assessment  of  the  several  tracts 
in  the  first  instance,  It  would  not  seem  that 
the  clerk  would  be  disqualified  to  pass  on 
their  report,  seeing  th^t  the  Judge  can  review 
his  action  upon  appeal.  But,  however  that 
may  be,  such  question  Is  not  here  presented. 
Here,  all  the  landowners  in  the  district  hav- 
ing been  petitioners  or  been  served  with  sum- 
mons as  defendants  and  final  judgment  ren- 
dered, the  drainage  commissioners  Issued 
bonds  for  the  drainage  district,  and  it  Is 
sought  to  restrain  such  issuance  of  bonds  by 
them.  The  drainage  commissioners  were  elect- 
ed hy  the  new  corporation,  the  "Drainage 
District."     Section  1^,  ch.  442,  Laws  1909. 

This  is  a  collateral  attack  upon  the  judg- 
ment of  the  clerk  who  appointed  the  commis- 
sioners after  their  election  by  the  corporation 
on  the  ground  that  the  clerk  had  an  interest 
In  one  of  the  tracts  subject  to  assessment. 
The  bond  Issue  here  called  In  question  is  not 
authorised  by  any  judgment  of  the  clerk,  but 
the  bonds  are  issued  by  the  board  of  drainage 
commissioners  by  virtue  of  section  34  of  said 
chapter  442,  Laws  1909,  and  section  33  pro- 
vides that  any  one  who  has  failed  to  appeal 
from  his  assessment  or  failed  to  pay  it  is 
**deemed  as  consenting  to  the  issuing  of  said 
drainage  bonds."  .Section  37  further  reiter- 
ates that  all  parties,  like  the  plaintiff  for  in- 
stance, who  have  had  their  day  In  court,  are 
deemed  and  held  to  have  waived  all  objec- 
tions if  there  was  no  exception  and  appeal 
taken  In  the  cause  "and  the  remedies  provid- 
ed for  in  this  act  shall  exclude  all  other  rem- 


edies." The  object  of  the  act  is  to  encour- 
age drainage,  and  to  cut  off  all  vexatious^ 
technical,  and  dilatory  litigation  where  a 
party  has  had  his  day  in  court  and  has  failed 
to  appeal.  "Not  having  spoken  when  he  could 
have  been  heard,  the  plaintiff  cannot  now  be 
heard  when  he  should  be  silent." 

Irrespective  of  the  express  provisionB  of 
this  statute,  and  that  the  bonds  are  voted 
and  to  be  issued  by  the  drainage  commission- 
ers, a  corporation,  under  their  corjwrate  seal, 
and  not  by  virtue  of  any  decree  of  the  clerk, 
the  Interest  of  the  latter  in  a  tract  of  land 
in  the  drainage  district  "would  not  be  such 
interest  (even  if  it  had  been  excepted  to) 
which  would  have  disqualified  him  to  appoint 
Drainage  CJommlssioners."  In  re  Ryers,  72 
N.  Y.  1,  28  Am.  Rep.  88.  Also  23  Cyc.  579, 
which  recites  sundry  instances  of  remote  or 
contingent  Interests  which  will  not  disqual- 
ify a  judge.  The  interest  of  the  judge  which 
renders  a  judgment  void  must  be  a  direct  in- 
terest in  the  subject-matter,  and  not  a  remote 
or  minute  one,  or  which  he  has  in  common 
with  many  others  in  a  public  matter.  Other- 
wise no  citizen  of  a  town  or  county  or  of  the 
state  would  be  competent  either  as  judge  or 
juror  in  actions  for  or  against  the  town,  coun- 
ty, or  state  or  in  cases  involving  the  validity 
of  bonds  issued  by  them.  Eastman  v.  Com*rs, 
119  N.  €.  505,  26  S.  E.  39;  Johnston  v.  Ran- 
kin, 70  X.  G.  550.  Cases  in  which  the  clerk 
would  be  disqualified  to  act  are  cited  in 
Land  Go.  v.  Jennett,  128  N.  G.  4,  37  S.  E.  954. 

The  plaintiff  also  excepted  below  that  the 
statute  was  unconstitutional.  But  this  is 
abandoned  by  not  being  in  his  brief  here, 
Rule  a4  of  this  court,  140  N.  G.  666,  66  S.  E. 
ix.  This,  we  presume,  was  the  real  ground 
of  appeal  originally,  and  was  abandoned  be- 
cause the  statute  has  been  held  constitution- 
al, in  a  well-considered  opinion  by  Hoke,  J., 
Sanderlin  v.  Luken,  152  N.  G.  738,  68  S.  £. 
225. 

The  judgment  dissolving  the  restraining  ov- 
der  Is  afi[irmed. 
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STATE  T.  WBDDBIiL. 

(Supreme  Court  of  North  Carolina.     Sept  21, 

1910.) 

Municipal  Corporations  (i  174*)— Officebs 
—Aldermen— Interest  in   Contracts— Of- 

FENSES. 

Revisal  1905,  %  3572,  provides  that  if  any 
person  appointed  or  elected  a  oommissioner  or 
director  to  discharge  any  trust  wherein  the  city 
may  be  in  any  manner  interested  shall  become 
an  undertaker,  or  make  any  contract  for  his 
own  benefit  under  such  authority,  or  be  in  any 
manner  concerned  or  interested  in  making  such 
contract,  or  in  the  profits  thereof,  either  pri- 
vntely  or  openly,  or  singly  or  jointly  with  an- 
other, he  sOiall  be  guilty  of  a  misdemeanor. 
Held,  that  where,  prior  to  defendant's  election 
as  alderman  of  a  city,  he  was  employed  by  a 
firm  of  contractors  at  a  weekly  salary  as  time- 
keeper and  office  man,  at  which  time  the  con- 
tractors were  executing  a  contract  with  the  city, 
and  after  such  election  defendant  voted  to  ac- 
cept the  contractors'  bid  for  a  sidewalk  con- 
tract, it  being  the  lowest  submitted,  his  employ- 
ment by  the  contractors  in  such  capacity  did 
not  constitute  a  violation  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  410-414;  Dec.  Dig. 
I  174.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Ferguson,  Judge. 

J.  H.  Weddell  was  Indicted  for  becoming 
Interested  In  the  making  of  a  contract  with 
a  city  of  which  he  was  an  alderman,  and 
from  a  judgment  finding  him  not  guilty  the 
State  appeals.    Affirmed. 

The  defendant  was  indicted  under  section 
3572  of  the  Revisal  of  1905,  which  reads  as 
follows:  **If  any  person  appointed  or  elected 
a  commissioner  or  director  to  discharge  any 
trust  wherein  the  state  or  any  county,  city 
or  town,  may  be  In  any  manner  interested 
shall  become  an  undertaker,  or  make  any 
contract  for  his  own  benefit,  under  such  au< 
thorlty,  or  be  In  any  manner  concerned  or  in- 
terested In  making  such  contract,  or  in  the 
profits  thereof,  either  privately  or  openly, 
singly  or  Jointly  with  another,  he  shall  be 
guilty  of  a  misdemeanor."  The  jury  return- 
ed a  special  verdict  as  follows: 

*'<!)  That  Bowe  &  Page,  a  copartnership 
of  Charleston,  S.  C,  on  about  January  29, 
U909,  by  competitive  bidding,  were  awarded 
a  contract  for  laying  brick  pavement  on  the 
streets  of  the  city  of  New  Bern,  to  an 
amount  of  a'bout  $50,000. 

*'(2)  That  on  about  March  1,  1900,  said 
Bowe  &  Page,  through  their  agent,  one  Finch, 
employed  the  defendant,  J.  H.  Weddell,  as 
timekeeper  and  office  man  In  the  performance 
of  the  said  contract 

**(3)  That  at  the  r^ular  election,  the  Tues- 
day after  the  first  Monday  in  May,  1909,  be- 
ing May  4th,  the  defendant,  J.  H.  Weddell, 
was  elected  an  alderman  of  the  city  of  New 
Bern  from  the  Second  ward.  That  pursuant 
to  the  charter,  on  Friday,  May  7,  1909,  the 
said  vote  was  canrassed.  and  the  said  J.  H. 
Weddell  was  declared  elected  and  entered 


upon  the  discharge  of  his  duties  as  an  alder- 
man of  the  city  of  New  Bern,  and  has  been 
a  member  of  the  board  up  to  the  present 
time. 

"(4)  That  during  the  month  of  May,  1909 
(Alsop  &  Pierce,  contractors  to  lay  sidewalks 
in  the  dty  of  New  Bern,  having  refused  to 
complete  the  same),  by  order  of  the  board  of 
aldermen,  advertisement  was  made  for  sealed 
bids  for  the  making  of  one  thousand  (1,000) 
square  yards,  more  or  less,  of  concrete  side- 
walk, which  consisted  of  a  few  short  pave- 
ments on  the  sidewalks,  and  the  balance  con- 
sisting of  short  ends  leading  from  the  cor- 
ners of  the  regular  sidewalks  to  the  curbing 
at  corners  of  the  various  streets^ 

"(5)  That  pursuant  to  the  said  advertise- 
ment, at  the  meeting  of  the  board  of  alder- 
men in  June,  1^09,  bids  were  oflTered  by  three 
parties  being  sealed  and  delivered  to  the  clerk 
of  the  board,  and  not  'being  opened  until  the 
board  was  In  session,  and  that,  when  opened, 
the  bid  of  Bowe  &  Page  was  at  the  rate  of 
$1  per  square  yard,  and  the  next  lowest  bid 
was  $1.12^  per  square  yard. 

"(6)  That  during  said  meeting  the  defend- 
ant, J.  H.  Weddell,  as  alderman,  made  a  mo- 
tion that  the  lowest  bid  be  accepted,  the  said 
Bowe  &  Page  being  the  lowest  bidders,  and 
said  motion  was  adopted  by  the  board. 

"(7)  That,  pursuant  to  the  said  contract, 
Bowe  &  Page  proceeded  to  do  the  work  as 
advertised  and  were  paid  therefor  by  the 
city. 

"(8)  That,  while  Bowe  &  Page  were  per- 
forming the  said  contract,  the  defendant  J. 
H.  Weddell  continued  as  officeman  and  time- 
keeper for  said  Bowe  &  Page,  without  any 
new  contract  after  March,  1909,  having  been 
paid  a  regular  wage  of  $20  per  w^ek  from 
the  beginning  of  his  employment  to  Its  close. 
That  in  said  employment  the  said  J.  H.  Wed- 
dell had  no  supervision  of  the  work  being 
done,  the  material  used,  or  the  manner  In 
which  it  was  done.  That  the  said  J.  H.  Wed- 
dell, as  alderman,  was  not  a  member  of  the 
committee  of  the  'board  of  aldermen  whose 
duty  It  was  to  supervise  the  said  work. 

"(9)  That  the  said  J.  H.  Weddell  had  no 
interest  in  the  profit  or  losses  of  Bowe  & 
Page  on  the  said  contract,  but  he  received 
his  wages  of  $20  per  week  as  set  out  In  par- 
agraph 8,  and  his  employment  was  not  lim- 
ited to  their  work  In  the  dty  of  New  Bern, 
but  at  their  directions  he  was  sent  elsewhere 
to  perform  same  duties  as  those  for  which 
he  was  employed  in  the  city  of  New  Bern." 

The  Attorney  General  and  George  L.  Jones, 
for  the  State.  D.  B.  Henderson,  W.  D.  Mc- 
Iver,  and  Slnmions,  Ward  &«Allen,  for  appd- 

lee*  t 

BROWN,  J.  Upon  the  special  verdict  we 
concur  with  the  court  below  that  the  defend- 
ant is  not  guilty,  and  with  the  candid  admls- 


«For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  R«p'r  Incl<«jew 
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slon  of  the  Attorney  General  at  tbe  close  of 
hlfl  brief  that  "tbe  conduct  of  the  defendant 
does  not  come  within  the  terms  of  the  stat- 
ute, and  there  is  no  suggestion  that  it  comes 
within  Its  spirit" 
Affirmed. 

OLARK,  O.  J.  (concurring).  The  defendant 
was  an  alderman  of  the  city,  and  at  the  same 
time  was  holding  an  Important  post  as  em- 
ploy6  in  the  service  of  a  party  making  a  con- 
tract with  tbe  city.  While  this  does  not  fall 
within  the  terms  of  the  statute,  it  is  not  al- 
together seemly,  nor  to  be  commended,  that 
one  who  holds  employment  in  the  service  of 
a  contractor  with  the  city  should,  as  an  al- 
derman, sit  on  the  board,  when  passing  up- 
on a  contract  between  his  employer  and  the 
city. 


(153  N.  C.  4S) 

WOOTEN  V.  HARRIS. 

(Supreme  0)urt  of  North  Carolina.     Sept.  21, 

1910.) 

1.  Partnership  (§  280*)— Sale  of  Good  Will 
—Agreement  to  Protect. 

An  agreement  by  an  outgoing  partner  not 
to  re-engage  in  business  in  or  adjacent  to  the 
same  town  in  support  of  a  contract  for  the  sale 
of  his  interest  need  not  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  2'^0.*1 

2.  Partnf.t?sjiii'(§  230*)— Good  Wn.i/— Agbeb- 
MENT  Not  to  Re-engage  in  Business— Def- 

INITENESS. 

An  out-going  partner's  agreement  not  to  re- 
engage in  a  competing  business  in  F.  or  near 
enough  thereto  to  interfere  with  plaintifTs  busi- 
ness was  not  too  indefinite,  at  least  so  far  as 
to  prevent  his  re-engaging  in  business  in  F. 

(EJd.  Note. — For  other  cases,  see  Partnership, 
Cent.  Di^.  §  477% ;    Dec.  Dig.  %  230.»] 

3.  Contracts  (8  117*)— Good  Will— Agree- 
ment Not  to  Rb-enoagb  in  Business— 
TniB— Limitation  . 

An  agreement  by  an  outgoing  partner  not 
to  re-engage  in  business  in  F..  or  near  enough 
thereto  to  interfere  with  plaintififs  business, 
without  limitation  as  to  time,  was  valid  for  the 
time  during  which  plaintiff  was  engaged  in  busi- 
ness at  that  place  during  his  life. 

[Kd.  Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  |i  554r-560 ;    Dec.  Dig.  f  117.*] 

4.  Monopolies  (8  12*)- Sale  op  Good  Will- 
Agreement  Not  to  Re-engage  in  Busi- 
ness—Statutes. 

A  provision  of  an  agreement  for  the  sale  of 
a  partner's  interest  that  he  would  not  again 
engage  in  the  mercantile  business  in  F.  or  near 
enough  thereto  to  interfere  with  plaintiff's  busi- 
ness was  not  in  violation  of  Pub.  Laws  1907,  a 
218,  8  1*  subd.  ^'e,**  prohibiting  any  person,  firm, 
corporation,  or  association  engaged  in  buying  or 
selling  anything  of  value  in  North  Carolina  to 
make  an  agreement,  express  or  implied,  with 
any  other  person,  firm,  corporation,  or  associa- 
tion not  to  buy  o^  sell  such  things  of  value  with- 
in certain  territorial  limits  within  the  state 
with  the  intention  of  preventing  competition  in 
selling,  or  to  fix  the  price,  or  prevent  competi- 
tion in  buying. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  8  10;  Dec  Dig.  8  12.*] 


5.  Gontbacts  (1 117*)— Sale  of  Good  Will— 
Contbact  Not  to  Re-enoaqb  in  Business. 
Where  an  out-going  partner  sold  his  inter- 
est in  a  general  village  store  to  plaintiff,  and 
agreed  not  to  re-engage  in  mercantile  business 
in  the  same  town,  or  near  enough  thereto  to  in- 
terfere with  plaintiff's  business,  and  such  con- 
tract was  reasonable  in  its  scope  and  as  to  dura- 
tion and  territory  and  was  not  shown  to  be  one 
of  many  similar  contracts  tendinis  to  engross 
tliat  particular  business  in  the  territory,  it  was 
not  invalid  aa  tending  to  create  a  monopoly. 

[£jd.  Note. — For  other  cases,  tee  Contracts, 
Cent.  Dig.  U  «M-6e9;  Dec.  Dig.  |  117.*] 

Appeal  from  Superior  Court,  Pitt  Coun- 
ty;  Gnion,  Judge. 

Action  by  K.  R.  Wooten  against  R.  E.  Har- 
ris. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed. 

Moore  &  Long,  for  appellant  Harry  Skin- 
ner, for  appellee. 

OLARK,  C.  J.  The  complaint  alleges  that 
the  plaintiff  bought  out  the  defendant,  who 
was  his  partner  in  general  mercantile  busi- 
ness in  the  town  of  Falkland,  including  the 
defendant's  interest  in  the  "good  will"  of  the 
business,  and,  to  secure  the  latter  whose  pur- 
chase was  an  Inducement  to  the  contract,  tbe 
defendant  contracted  verbally  with  plain- 
tiff that  he  would  not  again  engage  in  the 
mercantile  business  in  the  town  of  Falkland, 
or  near  enough  thereto  to  interfere  with 
plaintiff's  business.  The  defendant  denied 
the  agreement,  but,  before  the  Jury  had  de- 
cided the  issue,  his  honor  announced  that  he 
would  nonsuit  the  plaintiff. 

This  action  the  defendant  contends  should 
be  sustained:  (1)  Because  the  alleged  agree- 
ment was  not  in  writing.  We  know  of  no 
authority  requiring  this.  (2)  Because  the 
territory  "in  the  town  of  Falkland  or  near 
enough  thereto  to  interfere  with  plaintiff's 
business*'  is  too  indefinite.  If  this  were  true 
as  to  any  place  outside  of  the  town,  the  ex- 
pression "in  the  town  of  Falkland"  is  defi- 
nite enough,  and  the  averment  is  that  the 
defendant  had  started  his  new  business  with- 
in the  town  and  in  a  few  feet  of  the  store 
in  whose  business  he  had  sold  his  interest 
and  his  share  in  the  "good  will."  In  Kramer 
V.  Old,  119  N.  C.  1,  25  S.  B.  813,  34  L.  R.  A 
889,  56  Am.  St.  Rep.  650,  the  expression  **in 
the  vicinity  of  Elizabeth  City"  was  held  good 
at  least  as  to  Elizabeth  City.  In  Hauser  v. 
Harding,  126  N.  C.  295,  85  S.  B.  586,  the  ter- 
ritory was  "the  town  of  Yadkinville  and  the 
territory  surrounding."  This  waa  held  an 
agreement  valid  within  the  town  limits  of 
Yadkinville.  (8)  The  defendant  further  con- 
tends that  the  agreement  is  invalid  because 
not  limited  in  duration.  But  by  its  very 
terms,  "not  to  interfere  with  the  plaintiff's 
business,"  it  is  limited  to  the  plaintiff's  life- 
time and  even  to  such  time  as  he  may  be 
engaged  in  the  same  business  at  that  place 
In  Hauser  v.  Harding,  supra,  It  was  held 
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that,  If  no  time  was  named  or  indicated,  the 
limitation  would  be  held  valid  for  the  gran- 
tor's lifetime.  And  for  the  last  ground  of  de- 
fense the  defendant  relies  upon  Laws  1907, 
c.  218,  f  1,  subsec.  ''e**  which  makes  it  un- 
lawful "for  any  person,  firm,  corporation  or 
association  engaged  in  buying  or  selling  any- 
thing of  value  in  North  Garolina  to  make  or 
have  an  agreement  or  understanding,  express 
or  Implied,  with  any  other  person,'  firm,  cor^ 
poration  or  association  not  to  buy  or  sell 
said  things  of  value  within  certain  territorial 
limits  within  the  state,  with  the  intention  of 
preventing  competition  in  selling  or  to  fix  the 
price  or  prevent  competition  in  buying  of 
said  things  of  value  within  said  limits." 

This  last  is  the  real  point  in  this  case. 
Butv  In  construing  such  statute,  we  must 
consider  its  object  and  the  evil  to  be  reme- 
died. The  history  of  this  legislation  is 
known  to  all.  It  is  an  attempt  to  make  un- 
lawful the  formation  and  operation  of  great 
trusts  and  monopolies  which  may  buy  out  or 
crush  out  all  competition  in  certain  articles 
or  business  with  a  view  to  exercise  the  power 
of  fixing  the  prices  of  the  raw  material  and 
of  the  manufactured  article,  that  enormous 
profits  may  be  extorted  thereby  at  the  ex- 
pense of  the  public.  Neither  the  language, 
the  known  purpose  of  this  enactment,  nor 
the  history  of  this  legislation  will  justify  its 
application  to  the  purchase,  as  here,  by  one 
partner  of  the  other's  interest  in  a  general 
store  in  a  village  or  town;  nor  to  a  similar 
purchase  between  other  individuals.  Such 
contract  when  reasonable  in  its  scope  and 
aj  to  duration  and  territory  cannot  possibly 
lend  itself  to  the  formation  of  trusts  or  mo- 
nopolies, unless  shown  to  be  one  of  many 
similar  contracts,  tending  to  engross  that 
particular  business  in  a  given  territory. 
There  is  here  not  shown  in  evidence  any  "in- 
tention of  preventing  competition  in  selling,  or 
to  fix  the  price  or  prevent  competition  in  buy- 
ing, of  said  things  of  value  within  said  lim- 
its." This  contract  is  therefore  not  within 
the  terms  of  the  statute.  It  might  be  differ- 
ent if  it  were  shown  that  this  was  one  of 
many  similar  contracts  tending  to  engross 
or  monopolize  any  given  business,  or  the  sale 
of  any  article,  within  the  territory  named. 

Such  contracts  as  herein  have  been  held 
not  to  be  "illegal  restraint  of  trade"  in  many 
cases  in  this  court  from  Baker  v.  (Gordon, 
86  N.  C.  IIG^  41  Am.  Rep.  448»  down  to  An- 
ders y.  Gardner,  151  N.  G.  604,  60  8.  E.  665. 
To  hold  such  contracts  invalid  would  have 
no  possible  effect  toward  preventing  trusts 
and  monopolies,  but  would  merely  destroy 
the  "good  will"  which  one  has  built  up  in  his 
business  for  it  would  become  valueless  and 
unsalable,  if  the  seller  cannot  guarantee  Its 
possession  to  the  vendee  by  an  agreement  not 
to  again  engage  in  the  same  business  at  the 
same  place  in  competition  with  his  vendee. 

The  Judgment  of  nonsuit  is  reversed. 


(168  N.  0.  15 
ROBERTSON  ▼.  OONKLIN  et  aL 

(Supreme  GOart  of  North  Garolina.     Sept  14, 

1910.) 

1.  Damages  (§  171*)  —  MALiciotra  Tobtb  — 
Punitive  Damages— Evidence. 

Iq  cases  of  malicious  torts,  where  punitive 
damans  may  be  awarded,  evidence  of  plain tifTs 
pecuniary  condition  is  inadmissible  for  the  pur- 
pose of  securing  punitive  damages,  and  is  ad- 
missible only  on  the  ground  that  his  pecuniary 
circumstances  are  directly  involved  in  estimat- 
ing tlie  actual  damages. 

[Ed.    Note.— For   other   cases,   see    Damages, 
Gent  Dig.  §  488 ;  Dec  Dig.  I  171.*] 

2.  Malicious  Pboseoution  (|  62*)— Damaobb 
— Evidence— Admissibiutt. 

Where,  in  an  action  for  malicious  prosecu- 
tion based  on  defendant  procuring  the  arrest  of 
plaintiff  for  larceny,  the  evidence  showed  that 
plaintiff  did  not  suffer  because  of  his  poverty, 
and  that  he  was  not  discharged  from  defendant's 
service,  but  was  transferred  to  other  work  with- 
out a  decrease  in  compensation,  and  that  he 
continued  in  the  service  until  after  the  com- 
mencement of  the  action  when  he  was  discharge 
ed,  evidence  that  plaintiff  had  no  property  and 
was  deoendent  on  his  labor  for  a  living  was  in- 
admissible on  the  question  of  actual  or  punitive 
damages. 

[£id.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  f  148;  Dec.  Dig.  i62.*] 

3.  Malicious  Prosecution  (§  72*)- Actual 
AND  Punitive  Damages  — Submission  of 
Issue  to  Jubt. 

The  court  In  an  action  for  malioious  pros- 
ecution could  submit  only  one  issue  as  to  dam- 
ages, and  under  it  the  court  should  charge  as 
to  actual  damages,  and  also  on  punitive  dam- 
ages, and  when  the  latter  may  or  may  not  be 
allowed. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  i  72. ♦] 

Appeal  from  Superior  Oourt,  Washington 
Gounty;   Ferguson,  Judge. 

Action  by  Samuel  Robertson  against  B.  J. 
Gonklin  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
new  trial  granted. 

There  were  three  distinct  counts  or  causes 
of  action  set  out  in  the  complaint — malicious, 
prosecution,  abuse  of  process  with  false  ar- 
rest, and  slander.    The  following  issues  were 
submitted: 

"(1)  Did  the  def^idant  wrongfully  and 
without  probable  cause  cause  the  warrant 
for  searching  the  plaintiff  to  be  issued?  A. 
jces. 

"(2)  If  so,  was  the  defendant  actuated  by 
malice  In  causing  such  warrant  to  issue?    A* 


<*4 


(3)  Did  the  defendant  wrongfully  and 
without  probable  cause  cause  the  plaintiff 
to  be  arrested?    A.  Yes. 

''(4)  If  00,  was  the  defendant  actuated  by 
malice  in  causing  such  arrest?   A.  Tes. 

"(5)  Did  the  defendant  wrongfully  and 
maliciously  charge  the  plaintiff  witb  the  lar- 
ceny of  the  money?    A.  Yes. 

''(G)  What  actual  damage,  if  any,  is  tlie 
plaintiff  entitled  to  recover?    A.    $1,000. 

"(7)  What  punitive  damage,  if  any,  is  the 
plaintiff  entitled  to  recover?    A.  None.** 


•For  other  eaiei  mo  same  topic  and  section  NUMBER  in  Dec  Dig.  4k  Am.  Dis«  Key  No.  Series  4k  Rep'r  Indazcs 


900 


08  SOUTHEASTERN  REPORTER. 


(N.a 


By  consent  of  plaintiff  the  court  reduced 
the  verdict  to  |500,  and  gave  judgment  for 
plaintiff.    The  defendant  appealed. 

Asa  O.  Gaylord,  for  appellants.  Wm.  M. 
Bond  and  Wm.  M.  Bond,  Jr.,  for  appellee. 

BROWN,  J.  The  evidence  tended  to  show 
that  the  plaintiff  was  employed  by  the 
Plymouth  Lumber  CJompany  as  night  watch- 
man at  the  time  of  the  alleged  wrongs  com- 
mitted against  him,  and  that  E.  J.  Gonklln 
was  secretary  and  treasurer  of  the  lumber 
company;  that  on  a  Saturday  night  $40.80 
was  left  In  a  desk  drawer  In  the  office  of  the 
lumber  company  In  the  mill  grounds,  which 
the  plaintiff  was  employed  to  watch;  that 
the  money  was  taken,  and  defendants  charg- 
ed plaintiff  with  the  larceny,  and  also  had 
hira  arrested  under  a  search  warrant,  or 
without  warrant,  and  had  his  home  searched 
by  an  officer. 

Over  the  objection  of  the  defendants  plain- 
tiff was  permitted  to  testify  that  he  had  no 
property  at  the  time,  and  was  entirely  de- 
pendent on  "his  two  hands"  for  a  living. 
The  rule  that  In  cases  of  malicious  torts, 
where  punitive  damages  are  claimed  and  may 
be  awarded,  evidence  of  the  defendant's  pecu- 
niary condition  Is  admissible.  Is  very  generally 
recognized  by  the  authorities,  but  evidence 
of  the  pecuniary  condition  of  the  plaintiff  as 
a  general  rule  is  inadmissible.  It  is  admit- 
ted only  on  the  ground  that  the  pecuniary 
circumstances  of  the  plaintiff  are  directly  in- 
volved in  estimating  the  actual  damages 
caused  by  the  tortious  act;  the  poverty  of 
the  plaintiff  making  the  injury  the  greater. 
Such  evidence  is  never  admitted  for  the  pur- 
pose of  securing  vindictive  damages.  Rowe 
V.  Moss,  9  Rich.  Law  (S.  C.)  423,  67  Am.  Dec. 
566,  and  cases  cited.  It  is  generally  allowed 
in  actions  for  the  wrongful  infliction  of  per- 
.sonal  injuries  by  an  assault  upon  the  theory 
that  the  consequences  of  a  severe  personal 
injury  are  more  disastrous  to  a  person  desti- 
tute of  pecuniary  resources  and  dependent 
wholly  upon  his  manual  exertions  for  the 
support  of  himself  and  family  than  to  one  of 
ample  means.  We  think  this  is  the  rule  rec- 
ognized by  this  court  in  Reeves  v.  Winn,  97 
N.  G.  248,  1  S.  E.  448,  2  Am.  St  Rep.  287. 
There  is  nothing  in  this  case  which  justifies 
a  consideration  of  the  plaintiff's  pecuniary 
condition  in  assessing  the  damages.  There 
is  no  foundation  for  the  claim  that  whatever 
actual  damage  he  suffered  was  increased  by 
plaintiff's  poverty.  The  evidence  shows  that 
he  did  not  suffer  the  pangs  of  hunger  or 
listen  to  the  cry  of  his  children  for  bread 
by  reason  of  defendant's  conduct  In  fact, 
he  was  not  even  discharged  from  defendant's 
service,  but  transferred  to  the  day  force  at 
no  decrease  in  pay  so  far  as  the  record  dis- 
closes, and  continued  In  defendant's  service 
for  some  time  after  the  occurrence,  and  only 


discharged  after  the  commencement  of  this 
action.  It  is  evident  from  reading  the  evi- 
dence as  to  actual  damage  that  the  jury  un- 
dertook to  allow  punitive  damages  under  the 
sixth  issue,  which  probably  induced  his  hon- 
or to  reduce  the  verdict  and  plaintiff  to  ac- 
cept it 

Upon  the  next  trial,  we  think  it  better  to 
follow  the  usual  practice,  and  submit  only 
one  issue  as  to  damage,  and  under  it  the 
judge  should  carefully  instruct  the  jury  as 
to  actual  damage  and  also  upon  punitive 
damage,  and  when  the  latter  may  or  may 
not  be  allowed. 

New  trial. 

(153  N.  C.  595) 
STATE  v.  WILLIAMS, 

(Supreme  Gourt  of  North  Garolina.     Sept  21* 

;910.) 

1.  Municipal  Gobpobations  (§  174*)— Aldkb- 
MAN— Interest  in  Gontbacts— Liabilitt. 

Revisal  1905,  |  8572,  providing  that,  if  a 
public  commissioner  be  in  any  manner  inter- 
ested in  the  making  of  a  contract  which  should 
be  of  profit  to  him,  he  shall  be  guilty  of  a  mia- 
demeanor,  applies  to  an  alderman  who  was  pres- 
ident of  the  corporation  with  which  a  contract 
was  made  by  the  board  of  aldermen,  and  also 
head  of  the  mechanical  department  of  the  cor- 
poration, although  he  may  have  been  wholly  in- 
nocent of  the  transaction,  as  the  law  would  hold 
him  to  a  knowledge  of  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Gent  Dig.  ||  411;  Dec.  Dig.  I 
174.*] 

2.  Municipal  Gobpobations  (f  174*>— Aldb»- 

MAN— INTEBEST  in  CoNTBACTS— LIABILITY. 

Under  such  statute,  an  alderman  is  not  ex- 
culpated by  his  retiring  from  the  meeting  when 
the  board  of  aldermen  audited  and  paid  the  bill. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Gent.  Dig.  i  411;  Dec.  Dig.  f 
174.  ♦] 

3.  Municipal  Gobpobations  (J  174*)— ALOEifc- 

MAN— INTEBEST  in  CONTBACTS— LIABILITY. 

Under  such  statute,  it  is  not  necessary  to 
show  that  an  alderman  directly  profited  bv  the 
contract,  but  that  he  was  in  some  degree  finan- 
cially interested  is  sufficient 

[£d.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Gent.  Dig.  f  411;  Dec.  Dig.  i 
174.*] 

Appeal  from  Superior  Gourt,  Graven  Coun- 
ty ;   Ferguson,  Judge. 

Eugene  Williams  was  convicted  of  a  misde- 
meanor, and  he  appeals.    AfiOrmed. 

This  is  an  indictment  under  section  3572, 
Revisal  1905,  as  follows:  "If  any  person, 
appointed  or  elected  a  commissioner  or  di- 
rector to  discharge  any  trust  wberein  tbe 
state  or  any  county,  city  or  town  may  be  in 
any  manner  Interested,  shall  become  an  un- 
dertaker, or  make  any  contract  for  his  own 
benefit,  under  such  authority,  or  be  in  any 
manner  concerned  or  interested  in  making 
such  contract  or  in  the  profits  thereof,  either 
privately  or  openly,  singly  or  jointly  with 
another,  he  shall  be  guilty  of  a  misdemean- 
or."   There  was  a  special  verdict  at  March 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Seriei  ft  Rep'r  Indexes 


N.a) 


6TATE  T.  WILLIAMS. 


901 


term,  1910,  of  the  Superior  Court  of  Craven 
county,  his  honor,  Judge  Ferguson,  presid- 
ing, as  follows: 

"The  Jurors  being  duly  sworn  and  Impan- 
eled to  try  the  Issue  between  the  state  and 
defendant,  Eugene  Williams,  finds  the  fol- 
lowing special  verdict,  to  wit: 

"(1)  At  the  times  hereinafter  named,  the 
defendant,  £}ugene  Williams,  was  a  member 
of  the  board  of  aldermen  of  the  city  of  New 
Bern. 

"(2)  At  said  times  H.  P.  Willis  was  the 
practical  engineer  In  charge  of  the  machinery 
supplying  electric  light  and  water  to  the  dty 
of  New  Bern,  which  plant  was  owned  by  the 
dty  of  New  Bern. 

"(3)  That  Thomas  F.  McCarthy  was  at  said 
times  the  chairman  of  the  committee  of  the 
board  of  aldermen  of  the  dty  of  New  Bern 
having  supervision  of  said  electric  light  and 
water  plant 

"(4)  That  during  the  month  of  July  said  H. 
P.  Willis,  by  authority  of  said  Thomas  F. 
McCarthy,  sent  an  order  to  the  New  Bern 
Iron  Works,  Inc.,  for  supplies  necessary  for 
the  operation  of  said  plant  amounting  to  $75.- 
63,  a  portion  of  which  manufactured  to  order 
and  could  be  manufactured  and  supplied  by 
no  other  concern  In  or  near  the  city  of  New 
Bern  except  by  the  New  Bern  Iron  Works, 
Inc. 

"(5)  That  at  the  times  hereinafter  men- 
tioned said  Ehigene  Williams  had  purchased 
of  W.  A.  Mcintosh  stock  In  the  New  3em 
Iron  Works,  Inc.,  on  credit  and  had  hypothe- 
cated said  stock  to  W.  A.  Mcintosh  for  the 
purchase  money  thereof,  but  received  profits 
whenever  any  were  declared,  and  that  in 
said  bill  furnished  the  city  a  profit  was 
charged. 

"(6)  That  said  Eugene  Williams  was  a  di- 
rector and  president  of  the  company,  but  his 
duties  In  connection  with  the  company  were 
simply  to  act  as  head  of  the  mechanical  de- 
partment of  the  shop. 

"(7)  That  W.  A.  Mcintosh  owned  part  of 
the  stock  of  said  corporation  and  held  all 
the  balance  of  the  stock  as  collateral  securi- 
ty and  was  the  general  manager  of  the  com- 
pany, and  had  full  control  and  direction  of 
Its  business,  and  C.  M.  Eehoe  was  bookkeep- 
er of  said  company,  and  was  under  the  di- 
rection and  control  of  W.  A.  Mcintosh. 

''(^  That  at  the  August  meeting,  1909,  of 
the  board  of  aldermen  of  the  dty  of  New 
Bern,  C.  M.  Kehoe,  said  bookkeeper,  by  the 
direction  of  W.  A.  Mcintosh,  presented  said 
bill  for  supplies  to  the  clerk  of  the  board, 
who  past  the  same,  which  had'  already  been 
approved  by  Thomas  F.  McCarthy,  chairman 
of  the  water  and  light  committee,  to  H.  M. 
Groves,  chairman  of  the  finance  committee, 
and  said  H.  M.  Groves  approved  the  same. 

"(9)  That  said  bill  so  approved  was  pre- 
sented to  the  board  of  aldermen,  and  said 
Eugene  Williams,  being  present  at  the  meet- 
ing, requested  the  board  to  excuse  him  from 


voting  and  he  was  excused  by  the  board,  and 
the  remaining  members  of  the  board  approved 
the  bill  and  Issued  an  order  therefore  which 
has  not  yet  been  paid. 

"(10)  That  said  Eugene  Williams  has  had 
nothing  else  to  do  with  the  transaction  ex- 
cept as  hereinbefore  set  out,  neither  as  an 
officer  or  stockholder  of  the  New  Bern  Iron 
Works,  Inc.,  nor  as  an  alderman  of  the  city 
of  New  Bern,  and  he  has  had  no  corrupt  In- 
tention in  connection  with  the  matter. 

"If  upon  the  foregoing  facts  the  court  is 
of  the  opinion  that  the  defendant  Is  guilty, 
the  jury  finds  him  guilty ;  and,  if  upon  said 
facts  the  court  Is  of  the  opinion  that  the  de- 
fendant Is  not  guilty,  the  Jury  finds  him  not 
guilty." 

From  judgment  of  guilty  the  defendant  ap- 
pealed. 

W.  D.  Mclver  and  Simmons,  Ward  &  Allen, 
for  appellant.  The  Attorney  General  and 
Geo.  L.  Jones,  for  the  State. 

BROWN,  J.  This  section  of  the  Revlsal 
Is  substantially  the  same  as  the  act  of  1825 
(Pub.  Laws  182.5,  c.  1269),  which  has  been 
in  force  since  that  time,  but,  so  far  as  we 
have  been  able  to  learn,  this  coiirt  has  never 
been  called  upon  to  construe  Its  provisions. 
Whether  the  law  has  been  scrupulously 
obeyed  or  has  gone  Into  "Innocuous  desuetude** 
Is  a  matter  of  conjecture.  The  defendant 
contends  that  the  proper  construction  of  the 
act  requires  that  the  defendant  must  have 
been  appointed  or  elected  a  commissioner  or 
director  to  discharge  a  public  trust,  and 
then.  In  the  course  of  such  public  authority, 
have  made  a  contract  for  his  own  benefit  that 
according  to  the  verdict  the  defendant  took 
no  part  in  the  making  of  the  contract,  either 
as  alderman.  In  behalf  of  the  city,  or  in  pay- 
ing for  the  work  done,  nor  did  he  take  any 
part  In  the  making  of  the  contract  in  behalf 
of  the  New  Bern  Iron  Works  &  Supply  Com- 
pany of  which  company  he  was  a  stockholder 
and  president,  that  the  defendant  could  not 
control  the  business  of  the  corporation,  and 
that  his  entire  duty  in  the  management  of 
the  corporation  was  to  act  as  head  of  the  me- 
chanical department  of  the  shops. 

While  we  are  glad  to  concede  that  there  Is 
no  evidence  of  moral  turpitude  upon  the 
part  of  the  defendant,  we  cannot  concur  with 
his  counsel  that  a  finding  to  that  effect  Is 
necessary  to  conviction,  and  that  the  act  does 
not  extend  to  an  ofilcer  of  a  corporation, 
when  the  dealing  is  between  the  corporation 
and  the  municipality.  It  is  true  that  in  Peo- 
ple V.  Mayer,  41  Misc.  Rep.  368,  84  N.  Y. 
Supp.  817,  the  Supreme  Court  of  New  York 
Cl^  sustained  the  last  contention,  in  conse- 
quence of  which  decision  the  General  As- 
sembly of  New  York  amended  the  law  of  that 
state  so  as  to  indude  dealings  between  cor- 
porations whose  officers,  directors,  or  stock- 
holders  were  municipal  officers.  The  judg- 
ment was  rendered  at  Spedal  Term  of  the 
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Supreme  Court,  a  nisi  prlns  court,  by  Judge 
Blschaff,  and  not  by  the  Appellate  Division  or 
by  a  court  of  last  resort  We  are  not  Im- 
pressed with  the  reasoning  of  the  opinion, 
and  do  not  regard  It  as  a  very  persuasive  au- 
thority. 

This  law  was  enacted  to  enforce  a  well-rec- 
ognized and  salutary  principle,  both  of  the 
mortal  law  and  of  public  policy,  that  he  who  is 
Intrusted  with  the  business  of  others  cannot 
be  allowed  to  make  such  business  an  object 
of  pecuniary  profit  to  himself.  This  rule  has 
its  foundation  In  Scriptural  teaching  that 
no  man  can  serve  two  masters,  and  Is  recog- 
nized and  enforced  in  nearly  all  well-governed 
countries.  As  Is  said  by  Judge  Dillon:  "The 
application  of  the  rule  may  In  some  Instances 
appear  to  bear  hard  upon  Individuals  who 
have  committed  no  moral  wrong ;  but  It  Is  es- 
sential to  the  Iceeplng  of  all  parties  filling  a 
fiduciary  character  to  their  duty  to  preserve 
the  rule  In  Its  Integrity,  and  to  apply  it  to 
every  case  which  Justly  falls  within  Its  prin- 
ciple." 1  Dillon's  Miunldpal  Ck>rporatlons 
(4th  Ed.)  I  444.  We  are  not  prepared  now 
to  hold,  nor  is  It  necessary  to  decide,  that 
the  statute  would  cover  the  case  of  a  mere 
stockholder  li)  a  corxMratlon  that  sold  goods 
or  did  work  for  a  municipality,  of  which  lie 
was  an  officer,  when  the  stockholder  had  no 
knowledge  whatever  of  the  transaction  and 
possibly  could  not  prevent  it,  but  we  are  of 
opinion  that  It  is  broad  enough  to  Include 
within  its  scope  this  defendant  under  the 
facts  found.  He  was  more  than  a  mere  stock- 
holder who  had  no  part  in  the  management 
of  the  corporation.  He  was  its  president  and 
director,  and  acted  as  the  head  and  manager 
of  the  "mechanical  department  of  the  shop." 
It  was  this  department  that  must  have  manu- 
factured that  portion  of  the  articles  which 
could  be  manufactured  and  supplied  by  no 
other  concern  in  New  Bern.  Whether  the 
defendant  had  actual  knowledge  of  the  trans- 
action is  immaterial.  Occupying  the  official 
positions  he  held  in  the  corporate  body  and 
in  its  working  department,  the  law  will  hold 
him  to  a  knowledge  of  its  transactions  with 
the  city  of  which  he  was  an  alderman.  The 
fact  that  he  retired  from  the  meeting  when 
the  board  of  aldermen  audited  and  paid  the 
bill  does  not  change  the  character  of  the 
transaction. 

Nor  is  it  necessary  to  show  that  defendant 
directly  profited  by  the  contract  In  Doli 
V.  State.  45  Ohio  St.  445,  16  N.  E.  293,  it  is 
held  that:  *'To  become  so  Interested  In  the 
contract,  it  Is  not  necessary  that  he  make 
profits  on  the  same.  But  it  is  sufficient  if, 
while  acting  as  such  officer,  he  sell  the  prop- 
erty to  the  city  for  its  use,  or  is  personally 
Interested  in  the  proceeds  of  the  contract  of 
sale,  and  received  the  same,  or  part  thereof, 
or  has  some  pecuniary  interest  or  share  in 
the  contract"  A  case  directly  in  point  Is 
Commonwealth  v.  De  Camp,  177  Pa.  112,  35 


Atl.  601,  where  it  is  held:  "The  secretary 
who  is  a  stockholder  of  a  corporation  having 
a  contract  for  the  lighting  of  a  city  is  within 
the  prohibition  of  Crimes  Act  1860  (P.  L. 
400)  §  68,  prohibiting  any  councilman  from 
being  Interested  in  any  contrast  with  the 
city,  though  he  was  elected  councilman  after 
the  execution  of  the  contract**  Upon  the 
special  verdict  the  defendant  was  properly 
adjudged  guilty. 
Affirmed. 


(lES  N.  C.  7) 
WILLIAMS  et  aL  v.  BRANNING  MFO.  CO. 

(Supreme  Court  of  North  Carolina.     Sept  14, 

1910.) 

!•  Abbitsation  and  Awabd  (i  82^)— Awabd 
—Effect. 

A  valid  award  by  arbitrators  operates  as 
a  final  judgment  as  between  the  parties  to  the 
submission  or  within  the  jurisdiction  of  the 
arbitrators  as  to  all  matters  determined  and 
disposed  of  by  it 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  S§  440-i50 ;    Dec  Dig. 

2.  Abbitbation  and  Awabd  (f  16*)— Submis- 
sion—Revocation. 

The  common-law  rule  that  a  sahmission  to 
arbitration  may  be  revoked  by  any  party  there- 
to at  any  time  before  the  rendition  of  the  award 
is  in  force  in  North  Carolina.     • 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  ||  64,  65;  Dec  Dig.  i 
16.*] 

a  Abbitbation  and  Awabd  (|  16*)— Submis- 
sion—Revocation. 

The  revocation  of  a  submission  to  arbitra- 
tion must  be  express,  unless  there  is  a  revoca- 
tion by  implication  of  law,  and,  in  case  of  an 
express  revocation,  notice  must  be  given  to  the 
arbitrators. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §§  09-72 ;  Dec.  Dig.  S 
10.*] 

4.  Adverse   Posstcssion    (i   115*)  —  Revoca- 
tion—Implication OF  Law. 

A  revocation  by  legal  implication  of  a  sub- 
mission to  arbitration  arises  from  the  legal  ef- 
fect of  some  intervening  event  happening  after 
submission,  either  by  act  of  God  or  by  a  parO'. 
and  which  necessarily  puts  an  end  to  the  ^n'U- 
mission. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos* 
session.  Cent.  Dig.  SS  G4r-76;   Dec.  Dig.  f  115.»] 

6.  Abbitbation  and  Awabd  (i  16*)— Revoca- 
tion—Implication  OF  Law. 

A  submission  to  arbitration  is  not  revolted 
by  the  commencement  of  an  action,  unless  the 
action  covers  the  subject-matter  submitted,  and, 
until  a  complaint  is  filed  bv  a  party  to  the  sub- 
mission, the  adverse  party  has  no  legal  notice  of 
the  cause  of  action,  and  the  arbitrators  may 
•proceed  with  the  apbitration  and  render  their 
award  though  a  summons  has  been  issued. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  §§  6J),  70,  72;  Deo.  Dig. 
§    16.*] 

Appeal  from  Superior  Cionrt,  Hertford 
County;  Ward,  Judge. 

Action  by  J.  T.  Williams  and  others  agalnct 
the  Brannlng  Manufacturing  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 


•For  other  cases  see  same  topic  and  section  NUMBER  lu  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexea 
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The  following  Is  the  Judgment  of  the  su-] 
nerloi  court: 

"This  cause  coming  on  for  hearing  before 
his  honor,  George  W.  Ward,  judge  presiding, 
and  a  jury  being  Impaneled,  the  following 
facts  were  admitted  in  open  court  by  the 
parties,  plaintiffs  and  defendant: 

^(1)  That  the  copies  of  the  contracts  be- 
tween the  plaintiffs  and  defendant  are  true 
copies  of  said  contracts. 

**(2)  That  on  the  20th  day  of  February, 
1906,  the  plaintiffs  and  defendant  entered  in- 
to a  written  agreement,  submitting  several 
matters  of  differences  between  them,  grow- 
ing out  of  their  old  contract,  to  arbitrators, 
selected  as  provided  In  the  contract  of  Octo- 
ber 1,  10O4,  and  said  several  matters  of  dif- 
ferences are  Included  In  the  matters  com- 
plained of  by  the  plaintiff^  In  this  action. 

*'(3)  That  a  copy  of  agreement  of  submis- 
sion Is  annexed  to  the  answer  In  this  cause. 

"(4)  That  this  suit  was  commenced  on  the 
1st  day  of  January,  1007,  as  shown  by  the 
summons. 

'*(5)  That  said  arbitrators,  thereafter,  on 
the  25th  day  of  January,  1907,  rendered  their 
award,  passing  on  the  matters  submitted  to 
them,  and  shortly  thereafter  the  same  was 
sent  to  plaintiffs  and  defendant,  and  which 
the  plaintiffs  Ignored. 

"(6)  It  was  then  agreed  by  counsel  for 
plaintiffs  and  defendant  In  open  court  that  a 
jury  trial  would  be  waived,  and  that  his  hon- 
or might  upon  the  above  facts  and  upon  the 
record  and  pleadings  In  this  action  pass 
upon  the  pleas  in  bar  set  up  in  the  answer  to 
an  accounting  and  the  question  of  jurisdic- 
tion of  this  court  in  this  action,  and  render 
such  judgment  as  in  law  he  thought  proper. 

"Now,  after  hearing  the  arguments  on  both 
sides,  and  after  giving  the  matters  full  con- 
sideration, his  honor  being  of  the  opinion 
that  the  provision  in  said  contracts  of  1901 
and  October  1,  1904,  aforesaid,  providing  for 
the  submission  to  arbitration  the  matters  of 
differences  between  the  parties  thereto,  was 
no  bar  to  the  right  of  the  plaintiffs  to  enter 
and  prosecute  this  suit,  and  that  said  agree- 
ment of  submission  of  February  20,  1906,  of 
the  matters  therein  set  forth  was  no  bar  to 
this  prosecution  of  this  suit,  which  was  begun 
before  any  award  was  rendered  by  said  arbi- 
trators, and  that  the  court  has  full  jurisdiction 
of  this  action,  wherefore,  on  motion  of  Win- 
borne  &  Winborue,  attorneys  for  plaintiffs.  It 
Is  adjudged  and  decreed  that  the  defendant's 
pleas  in  bar  are  overruled,  and  are  no  bar  to 
a  reference  to  state  an  account  between  the 
parties  under  said  contract  of  October  1, 
1904. 

''It  is  further  adjudged  that  the  contract 
of  October  1,  1904,  is  a  bar  to  all  matters  of 
differences  between  the  parties  prior  to  that 
date.  Defendant  does  not  object  to  refusing 
the  statute  of  limitations  by  the  court,  but 
reserves  the  right  to  object  to  his  findings  of 
fact  and  conclusions  of  law  thereon. 

'It  is  further  ordered,  upon  plaintiffs'  mo- 
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tion,  defendant  objecting  thereto,  ttiat  the 
action  be  and  it  Is  referred  to ,  as  ref- 
eree, to  state  all  matters  of  differences  grow- 
ing out  of  the  contract  of  October  1,  1904, 
not  barred  by  the  statute  of  limitations,  the 
question  of  the  statute  of  limitations  being 
likewise  referred  to  him.  He  shall  hear  the 
said  matters,  after  due  notice  to  the  parties, 
and  make  his  report  to  court 

"Defendant  has  the  right  to  except  to  the 
referee*s  findings  of  fact  and  conclusions  of 
law,  and  to  raise  such  Issues  of  fact,  to  be 
heard  by  a  jury,  as  he  may  be  advised  are 
necessary  and  proper." 

Civil  action  for  damages  for  breach  of  con- 
tract In  writing  in  which  plaintiffs  obligated 
for  certain  consideration  to  operate  defend- 
ant's lumber  plant  at  Ahoskle,  in  Hertford 
county,  and  to  cut  into  logs  the  standing  tlm< 
ber  of  defendant  and  manufacture  them  into 
lumber  at  said  plant  In  October,  1904,  these 
parties  entered  Into  another  contract,  modify- 
ing and  changing  some  of  the  provisions  of 
the  contract  of  1901.  In  the  contract  of  1904 
the  following  provision  Is  Incorporated :  "Sec. 
9.  It  Is  further  understood  and  agreed,  In  the 
event  of  any  future  misunderstanding  or  dis- 
agreement between  the  parties  hereto  as  to 
the  contract  of  March  1,  1901,  or  as  to  any 
modifications  of  the  same  herein  contained, 
that  the  matter  shall  be  settled  by  arbitra- 
tors, to  be  selected,  one  by  the  Brannlng  Man- 
ufacturing Company  and  one  by  the  said  J. 
T.  W^llliams  &  Bro.,  and  the  third  by  the  two, 
who  shall  hear  and  determine  the  same,  and 
whose  award  shall  be  accepted  as  final  be- 
tween the  parties  and  faithfully  performed 
by  each."  Disagreements  having  arisen  the 
matters  in  controversy  were  submitted  to  ar- 
bitrators on  February  20,  1906,  In  accordance 
with  the  agreements.  After  the  controversy 
had  been  heard  by  the  arbitrators,  but  be- 
fore they  rendered  their  award,  to  wit,  Jan- 
uary 1,  1907,  this  action  was  commenced  to 
recover  the  damages  for  the  breach  of  the 
aforesaid  contract  It  Is  admitted  in  the 
"facts  agreed"  that  the  several  matters  of 
difference  submitted  to  arbitration  are  those 
set  out  in  the  complaint  in  this  action,  which 
complaint  was  not  filed  until  January  18, 
1908.  It  is  admitted  In  the  case  agreed  "(5) 
that  said  arbitrators  thereafter,  on  the  25th 
day  of  January,  1907,  rendered  their  award, 
passing  on  the  matters  submitted  to  them, 
and  shortly  thereafter  the  same  was  sent  to 
plaintiffs  and  defendant,  and  which  the  plain- 
tiffs Ignored."  The  cause  was  submitted  at 
spring  term,  1910,  superior  court  of  Hertford 
county  to  his  honor.  Judge  Ward,  who  render- 
ed judgment  for  plaintiffs.  The  defendant  ap- 
pealed. 

Pruden  &  Pruden,  Wm.  M.  Bond,  and  S.  B. 
Shepherd,  for  appellant  Winbome  ft  Win- 
borne,  for  appellees. 

BROWN,  J.    It  is  unnecessary  to  review 
I  the  conclusion  of  the  superior  court  that  the 
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prorision  In  the  contract  agreeing  to  submit 
all  matters  of  difference  to  arbitration  is  no 
bar  to  this  action,  for  the  reason  that  the 
plaintiffs  and  defendant  did  voluntarily  sub- 
mit such  matters  to  arbitration  in  manner 
and  form  as  provided  in  the  contract  and  the 
arbitrators  in  due  time  rendered  their  award. 
It  Is  common  learning  that  a  valid  award  op- 
erates as  a  final  and  conclusive  Judgment  as 
between  the  parties  to  the  submission,  or 
within  the  jurisdiction  of  the  arbitrators,  re- 
specting all  matters  determined  and  disposed 
of  by  it. 

But  it  is  contended  that  the  fact  that  a 
summons  in  this  action  was  issued  some  days 
before  the  rendering  of  the  award  revoked 
the  submission,  and  deprived  the  arbitrators 
of  the  right  to  make  an  award.  No  other 
form  of  revocation  is  contended  for.  At  com- 
mon law  a  submission  might  be  revoked  by 
any  party  thereto  at  any  time  before  the 
award  was  rendered.  Bacon,  Abridgement, 
Arb.  B;  Comyns,  Dig.  Arb.  D,  5;  Vinyors' 
Case,  8  Coke,  82.  Some  courts  of  this  coun- 
try have  held  to  the  contrary  (Berry  v.  Car- 
ter, 19  Kan.  135,  and  cases  cited),  but  this 
court  has  followed  the  doctrine  of  the  com- 
mon law  (Tyson  v.  Robinson,  25  N.  C.  333; 
Carpenter  v.  Tucker,  08  N.  C.  316,  3  S.  E. 
831).  The  revocation,  to  be  effective,  must 
be  express,  unless  there  is  a  revocation  by 
implication  of  law,  and,  In  case  of  express 
revocation,  in  order  to  make  It  complete,  no- 
tice must  be  given  to  the  arbitrators.  It  is 
.  Ineffective  until  this  has  been  done.  Allen  v. 
Watson,  16  Johns.  (N.  Y.)  205;  Brown  v. 
Leavitt,  26  Me.  251 ;  Morse  on  Arb.  &  Award, 
p.  231;  Vin.  Ab.  Authority,  E.  3,  4;  Vinyors' 
Case,  supra;   2  Am.  &  Eng.  600. 

It  is  contended  that  commencing  an  action 
is  a  revocation  by  legal  implication.  Such 
revocations  arise  from  the  legal  effect  of  some 
intervening  event  happening  after  submis- 
sion, either  by  act  of  God,  or  caused  by  the 
party,  and  which  necessarily  puts  an  end  to 
the  business.  The  death  of  a  party  or  ar- 
bitrator, marriage  of  a  feme  sole,  lunacy  of 
a  party,  or  the  utter  destruction  and  final 
end  of  the  subject-matter  are  of  this  descrip- 
tion. But  whether  the  bringing  of  an  action 
for  the  subject-matter  of  an  arbitration  aft- 
er submission  and  before  award  is  an  implied 
revocation  is  a  matter  about  which  the  courts 
differ.  In  New  Tork  it  is  held  that  it  is  no 
revocation  in  law.  Lumber  Co.  v.  Schneider 
(Com.  PI.)  1  N.  Y.  Supp.  441;  Smith  v.  Comp- 
ton,  20  Barb.  262.  To  same  effect  are  the  de- 
cisions in  New  Jersey  and  Vermont.  Knaus 
V.  Jenkins,  40  N.  J.  Law,  288,  29  Am.  Rep. 
237;  Sutton  V.  Tyrrell,  10  Vt.  91.  The  courts 
of  Kentucky,  Illinois,  Georgia,  and  New 
Hampshire    hold    the   contrary.     Peters   y. 


Craig,  6  Dana,  307;  Paulsen  r.  Manske,  24 
111.  App.  95;  Leonard  v.  House,  15  Ga.  473; 
Kimball  v.  Gilman,  60  N.  H.  64.  The  con- 
clusion of  Judge  Collamer  in  the  Vermont 
case  is  that  "the  entry  and  continuance  of 
an  action  was  obviously  not  an  express  revo- 
cation, nor  was  it  such  an  act  as  put  an  end 
to  the  subject-matter  of  the  submission,  nor 
did  it  prevent  the  arbitration  from  proceed- 
ing with  effect  It  occasioned  the  defendant 
no  cost,  and,  indeed,  it  was  no  more  than  an 
ordinary  act  of  caution  to  keep  the  action  in 
existence,  should  the  opposite  party  revoke 
or  decline  to  attend.  This,  then,  was  not  a 
revocation  In  law."  Nevertheless,  it  is  plain- 
ly deduclble  from  all  the  cases  that  the  ac- 
tion when  commenced  must  cover  the  sui)- 
Ject-matter  submitted  to  arbitration;  other- 
wise, It  cannot  be  construed  as  a  revocation 
or  notice  to  the  other  party  or  to  the  arbi- 
trators. In  the  case  at  bar  the  summons  was 
Issued  some  days  before  the  award  was  made, 
but  the  complaint  was  not  filed  until  a  year 
after.  The  summons  gave  no  indication  aa 
to  the  character  of  the  action  except  that  it 
was  a  civil  action.  Until  a  complaint  is  filed, 
the  defendant  has  no  legal  notice  of  the  cause 
of  action,  and  the  arbitrators  had  a  right  to 
proceed  with  the  pending  arbitration  and  to 
render  their  award.  Assuming  that  the  bill 
of  particulars  furnished  upon  defendant's  de- 
mand Is  notice  of  the  character  of  the  action, 
that  was  not  furnished  until  after  August  1, 
1908,  several  months  after  the  award  had 
been  rendered. 

It  is  further  contended  that  the  award  is 
not  warranted  by  the  terms  of  submission. 
According  to  the  written  contract  and  the 
terms  of  the  submission,  the  purpose  of  the 
award  was  to  ascertain  the  damages  accruing 
by  reason  of:  **(1)  The  percentage  of  mis- 
cuts  and  stained  lumber.  (2)  As  to  excess 
cost  of  railroading.  (3)  As  to  excess  cost  of 
handling  lumber  on  the  yard.  (4)  Are  J.  T. 
Williams  &  Bro.  responsible  for  fire  whidi 
occurred  last  fall,  supposedly  originating  from 
sparks  from  locomotive  No.  7?  The  a^ove 
items  cover  all  disputes  and  contentions  un- 
der said  contract  to  date."  In  their  writtoi 
award  the  arbitrators  appear  to  have  care- 
fully confined  themselves  to  the  questions  sub- 
mitted, and  to  have  confined  their  findings  to 
the  four  matters  in  dispute.  But  it  is  unnec- 
essary to  discuss  that  contention  further  as 
it  is  expressly  admitted  in  the  case  agreed 
that  the  arbitrators  on  January  25, 1907,  ren- 
dered their  award,  *^88ing  on  the  matters 
submitted  to  them." 

In  view  of  this  admission  in  the  record,  it 
is  not  now  open  to-  plaintiff  to  attack  the 
award. 

The  Judgment  of  the  superior  court  upon 
the  "case  agreed"*  \a  reversed* 
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PAUL  et  al.  t.  OABTQR. 

(Supreme  Goart  of  North  Oaroliiia.     Sept  14, 

1910.) 

1.  Statutes  (§  225*)— Constbuction. 

Statutes  adopted  at  the  same  time  must 
be  construed  together,  where  they  relate  to  the 
game  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  302,  803 ;  Dec.  Dig.  §  225.»] 

2.  Descent  and  Disteibution  (S  14*)— Stat- 
utes—Construction  . 

Under  Revisal,  i  1556,  rule  4)  proyiding 
that  on  the  failure  of  lineal  descendants,  where 
land  has  been  transmitted  by  descent  from  an 
ancestor,  tbe  inheritance  shall  descend  to  th6 
next  collateral  relations  capable  of  inheriting  of 
the  person  last  seised  who  are  of  the  blood  of 
such  ancestor,  and  rule  61,  declaring  that  col- 
lateral relations  of  the  half  blood  shall  inherit 
equally  with  those  of  the  whole  bloody  etc.,  the 
diildren  of  a  man  by  his  first  marriage  cannot 
inherit  land  inherited  by  the  second  wife  from 
her  father,  where  the  man  and  his  second  wife 
died  leaving  a  child  of  the  second  marriage 
which  died  in  infancy,  fbr  the  children  of  the 
first  marriage  were  not  of  the  blood  of  the 
second  wife  or  of  any  blood  of  her  father. 

[Ed.  Note. — For  other  caaes,  see  Descent  and 
Distribution,  Cent.  Dig.  §  45;  Dec.  Dig.  §  14.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Ferguson,  Judge. 

Action  by  Fenner  Paul  and  another  against 
S.  Uoyd  Carter.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

The  plaintiffs  brought  this  action  to  recov- 
er the  possession  of  a  tract  of  land.  They 
claim  title  to  the  land  as  the  children  of 
J.  B.  Paul  by  his  first  marriage.  J.  B.  Paul, 
after  the  death  of  his  first  wife,  married 
Bettie  Carter,  who  Inherited  a  one-third  In- 
terest in  the  land  from  her  father,  Stephen 
Carter;  the  other  heirs  of  Stephen  Carter  be- 
ing his  two  sons,  Lawrence  Carter,  and  the 
defendant  The  latter  has  purchased  the  In- 
terest of  Lawrence  Carter,  and  is  owner  of  the 
entire  Interest  In  the  land.  If  the  disputed 
question  Is  decided  in  his  favor.  J.  B.  Paul  had 
one  child  by  his  second  marriage.  He  died, 
and  then  his  wife,  Bettie  Paul,  formerly  Bet- 
tie  Carter,  died  Intestate;  their  child  surviv- 
ing them.  The  child  died  In  Infancy,  and  the 
plaintiffs  now  assert  title  to  a  one-third  in- 
terest In  the  land  as  the  heirs  of  the  de- 
ceased child  of  J.  B.  and  Bettie  Paul,  while 
the  defendant  claims  that  he  and  his  broth- 
ers are  the  heirs  of  the  child,  and  that  he 
by  purchase  from  them  of  two-thirds  of  that 
Interest  and  inheritance  In  his  own  right 
of  the  other  third  is  the  sole  owner  of  the 
land.  The  court  so  decided,  and  the  plaln- 
flffs  appealed. 

Ward  &  Grimes,  for  appellants.  W.  M. 
Bond  and  N.  L.  Simmons  for  appellee. 

^  WALKER,  J.  (after  stating  the  facts  as 
above).  The  solution  of  the  question  In  this 
case  depends  upon  the  construction  of  rules 
4  and  6  of  the  canons  of  descent  Revisal,  c. 
30,  §  1556.    Rule  4  provides  that,  on  failure 


of  lineal  descendants  where  land  has  been 
transmitted  by  descent  from  an  ancestor,  the 
inheritance  shall  descend  to  the  next  collat- 
eral relations,  capable  of  Inheriting,  of  the 
person  last  seised,  who  are  of  the  blood  of 
such  ancestor.  Rule  6  provides  that  col- 
lateral relations  of  the  half  blood  shall  In- 
herit equally  with  those  of  the  whole  blood, 
the  degrees  of  relationship  to  be  computed 
according  to  the  rules  of  the  common  law, 
but  this  rule  Is  subject  to  the  proviso  that 
If  "the  person  last  seised  shall  have  left  no 
Issue  capable  of  inheriting,  nor  brother,  nor 
sister,  nor  Issue  of  such,  the  Inheritance 
shall  vest  In  the  father,  if  living,  and  if  not 
then  in  the  mother,  if  living."  These  two 
rules  were  adopted  at  the  same  time  (Acts 
ISOS,  c  739),  and,  as  they  relate  to  the  same 
subject  or  are  in  pari  materia,  should  be 
construed  together,  and  it  was  clearly  In- 
tended that  they  should  be.  There  Is  no  con- 
flict between  them,  as  suggested  by  counsel 
of  plaintiffs.  They  can  easily  be  harmonized, 
and  each  be  allowed  its  full  scope  and  effect 
0)llateral  relations  of  the  half  blood  derive 
their  right  of  descent  from  the  provisions  of 
rule  6.  It  surely  was  not  the  intention  to 
confer  upon  them  a  greater  right  than  upon 
collateral  relations  of  the  whole  blood.  Rule 
6  was  adopted,  therefore,  to  prevent  the  term 
"collateral  relations,*'  as  used  in  rule  4,  from 
being  confined  to  those  of  the  whole  blood. 
That  term,  therefore,  embraces  all  collateral 
relations — ^that  is,  of  the  whole  or  of  the 
half  blood — ^who  are  capable  of  inheriting, 
and  those  of  the  half  blood  are  as  much  sub- 
ject to  the  restrictions  of  rule  4  as  those  of 
the  whole  blood,  which  require,  not  only 
that  they  should  be  capable  of  inheriting,  but 
that  they  should  be  of  the  blood  of  the  an- 
cestor from  whom  came  the  descent  or  In- 
heritance. But  it  is  useless  to  further  con- 
sider or  discuss  the  rules  for  the  purpose  of 
ascertaining  their  meaning,  as  this  court  has 
already  construed  them  adversely  to  the 
plaintiffs'  contention  in  several  cases.  The 
plaintiffs  are  not  of  the  blood  of  Bettie  Paul 
(or  Bettie  Carter)  the  ancestor  of  the  person 
last  seised,  nor  have  they  any  of  the  blood 
of  Stephen  Carter  In  their  veins.  If  we  are 
permitted  to  go  back  to  him.  In  McMlchal 
V.  Moore,  66  N.  C.  471,  the  very  question 
presented  by  this  appeal  was  considered  and 
decided  by  the  court,  the  position  of  the 
partly  being  reversed,  but  the  point  and  the 
principle  Involved  being  common  to  both 
cases.  In  that  case  It  was  said  by  Judge 
Pearson,  for  the  court  that  "the  petitioners 
are  of  the  blood  of  the  ancestor  from  whom 
the  land  descended.  The  defendants,  who 
are  the  children  of  the  defendant  Harvey 
Moore,  and  the  half  brothers  and  sisters  of 
the  person  last  seised,  are  nearer  In  degree 
than  the  petitioners;  but  they  are  not  of  the 
blood    of    the    ancestor.     Const.4uently,    as 


*For  other  casei  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexi 


906 


68  SOUTHEASTERN  RBPORTBB. 


(N.a 


against  them,  the  petitioners  would  be  en- 
titled to  the  land."  See,  also.  Bell  v.  Dozier, 
12  N.  C.  333;  Dozier  v.  Grandy,  66  N.  C. 
484.  The  case  of  Little  v.  Bule,  58  N.  C.  10, 
fully  answers  the  plalntlfiCs'  contention,  and 
shows  couclusively  that  rule  6  excludes  from 
the  inheritance  collateral  relations  of  the 
half  blood,  who  are  not  of  the  blood  of  the 
transmitting  ancestor.  Judge  Manly  said  In 
Little  y.  Buie:  "It  is  clear  that  the  father, 
upon  the  death  of  his  son,  took  the  entire  in- 
terest iu  the  land  in  question,  and  half-sis- 
ters, not  being  of  the  blood  of  the  trans- 
mitting ancestor,  took  nothing." 

There  was  no  error  in  the  ruling  and  judg- 
ment of  the  court  upon  the  case  agreed. 

Affirmed. 

(153  N.  c.  12) 

CHAUNOBY  V.  CHAUNOBY. 

(Supreme  Court  of  North  Carolina.     Sept.  14, 

1910.) 

1.  Appeal  and  Erbob  (S  568*)— Cass  on  Ap- 
peal—Settlement. 

Though  Re  visa],  §  591,  was  amended  to  al- 
low an  appellant  15  days,  instead  of  5,  to  serve 
his  case  on  appeal,  and  to  allow  appellee  10 
dajTS,  instead  of  3,  to  serve  exceptions  or  a 
eountercase,  the  provision  requiring  appellant 
on  receiving  appelfee^s  exceptions  or  eountercase 
to  "immediately"  request  the  judge  to  fix  a 
time  and  place  for  settling  the  case  remained  in 
Revisal  1905.  I^aws  1907,  c.  312,  provides  that, 
if  appellant  delays  more  than  15  days  after 
appellee  serves  his  eountercase  or  exceptions  to 
request  the  jnd^e  to  settle  the  case,  such  eoun- 
tercase or  exceptions  shall  be  taken  as  correct. 
Held,  that  the  effect  of  chapter  312  Is  to  sub- 
stitute 15  days  in  lien  of  ''immediately^  as  the 
time  in  which  appellant  can  make  such  request 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  fi  5G8.»1 

2.  Appeal  and  Errob  (§  571*)— Subjects  of 
Relief— SETTLEME?fT  op  Case  on  Appeal. 

Appellant's  timely  rcnnpst  under  Revisal,  I 
591.  and  Laws  1907.  c.  ?,V2.  for  settlement  of 
hij»  cnsp  on  apnpal.  bavins:  been  denied,  he  Is 
pptitlpd  to  cprt^'ornri  to  procure  settlement. 

[Ed.  Notp.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  571.*] 

Action  by  J.  S.  H.  Chauncey  against  W.  W. 
Cbauncey.  From  a  judgment  for  plaintiff, 
defendant  appeals.  On  appellant's  motion 
for  certiorari.    Motion  sustained. 

W.  M.  Bond,  for  plaintiff.  W.  O.  Rodman, 
for  defendant 

■ 

PER  CURIAM.  Under  the  original  O.  O. 
P.,  the  appellant  was  allowed  five  days  after 
entry  of  appeal  to  serve  bis  case  on  appeal, 
and  the  appellee  was  allowed  three  days  aft- 
er such  service  to  serve  his  exceptions  or 
eountercase.  By  successive  amendments  this 
was  changed  to  15  days  for  appellant  and  10 
days  to  appellee.    Revisal  1905,  §  591. 

The  further  provision  that  the  appellant 
upon  receipt  of  appellee's  exceptions  or  eoun- 
tercase should  "immediately"  request  the 
judge  to  fix  a  time  and  place  for  settling  the 
case  on  appeal  remained  unaltered  in  Revisal 


1905,  S  591.  But  chapter  312,  Laws  1907,  pro- 
vides that,  "if  the  appellant  shall  delay  long- 
er than  15  days  after  the  appellee  serves  his 
eountercase,  or  exceptions,  to  request  the 
judge  to  settle  the  case,"  the  appellee's  eoun- 
tercase or  exceptions  shall  be  taken  as  cor- 
rect The  effect  of  this  is  to  substitute  "15 
days"  in  lieu  of  ^'immediately"  as  the  time  Id 
which  the  appellant,  after  receipt  of  appel- 
lee's exceptions  can  make  his  request  to  the 
Judge,  though  it  is  not  expressly  so  stated. 

The  appellant  in  this  case,  having  made 
such  request  to  the  judge  within  11  days  aft- 
er receipt  of  the  appellee's  exceptions,  was 
entitled  to  haye  his  request  granted.  This 
not  having  been  done,  he  is  entitled  to  his 
certiorari,  to  the  end  that  the  judge  may 
now  "settle  the  case." 

Motion  allowed. 

(168  N.  C.  23) 

HUGHES  T.  PRITCHARD. 

(SuprenM  Oourt  of  North  Carolina.     Sept  14, 

1910.) 

1.  Evidence  (§  178*)— Proof  o»  Oontents  of 
Lost  Records. 

In  a  proceeding  to  establish  a  division  line 
between  defendant's  homestead  and  a  tract  of 
land  BOld  under  execution  against  him,  plain- 
tiff could  show  by  oral  evidence  and  by  a  copy 
the  contents  of  the  original  report  of  the  ap- 
praisers who  set  apart  the  homestead  on  proof 
of  loss  of  the  original  report 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  580-594;   Dec  Dig.  §  178.*] 

2.  Evidence  (S  186*)— Pboof  of  Contents  of 
Lost  Instrument. 

RevisAl  1905.  §§  327-846,  authorizing  pro- 
ceedings to  establish  a  lost  or  destroyed  record, 
is  an  enabling:  act  and  does  not  exclude  oral 
evidence,  which  was  admissible  at  common 
law,  to  prove  the  contents  of  a  lost  instrument 
whether  a  deed  or  a  record  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |i  661-673;    Dec.  Dig.  §  18a*J 

8.  Homestead  (S  52*)— Setting  Apart— Re- 
port—Signature. 

The  failure  of  appraisers  appointed  to  set 
apart  defendant's  homestead  to  sien  their  re- 
port in  the  presence  of  the  sheriif  did  not  render 
It  void  so  as  to  permit  defendant  to  imneach  it 
collaterally  in  a  proceeding  to  establisn  a  di- 
vision  line  between  the  homestead  and  the  tract 
sold   under   execntion   against   defendant 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  f §  71,  72 ;    Dec.  Dig.  f  52.*] 

4.  Homestead  (§  52*)— Setting  Apabi^Bb- 
POBT— Objections. 

If  failure  of  appraisers  appointed  to  set 
apart  a  homestead  to  sign  their  report  in  the 
presence  of  the  sheriif  affected  the  report  objec- 
tion should  have  been  taken  by  motion  to  set 
it  aside  when  it  was  filed  with  the  clerk  of  the 
superior   court. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  f  6Z*] 

Appeal  from  Superior  Oourt,  Camden 
County;    Ferguson,  Judge. 

Proceedings  by  M.  E.  Hughes,  Sr.,  against 
D.  T.  Pritchard  to  establish  a  division  line. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 
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W.  A.  Worth  and  H.  S.  Ward,  for  appel- 
lant E.  F.  Ajdlett,  J.  a  B.  Ehrlnghaus, 
and  Pruden  &  Pruden,  for  appellee. 

WALKER,  J.  ThUi  la  a  proceeding  which 
was  instituted  for  the  purpose  of  establish- 
ing the  dividing  line  between  a  tract  of  land 
alleged  by  the  plaintiff  to  be  the  homestead 
of  the  defendant,  and  an  adjoining  tract, 
which  was  purcliased  by  the  plaintlfP  at  a 
sale  under  an  execution  issued  against  the 
defendant.  In  his  deed  the  sheriff  conveyed 
to  the  plaintiff  the  tract  of  land  upon  which 
he  had  levied  under  the  execution,  but  ex- 
cepted therefrom  the  homestead  of  the  de- 
fendant 

It  appeared  that  the  report  of  the  ap- 
praisers, who  set  apart  the  homestead  to  the 
defendant,  could  not  after  diligent  search  De 
found  in  the  clerk's  office.  There  was  evi- 
dence tending  to  show  that  an  allotment  of 
the  homestead  had  been  made  by  three  ap- 
praisers, at  the  request  of  the  sheriff,  and 
that  their  report  was  prepared  and  signed 
by  them.  This  report  was  seen  in  the 
clerk's  office  among  the  papers  In  the  judg^ 
ment  roll  of  the  case  in  which  the  execution 
had  been  issued.  A  copy  of  the  report  was 
made,  and,  after  proving  the  loss  of  the  orig- 
inal report,  the  plaintiff  proposed  to  prove 
by  oral  evidence  and  by  the  copy  the  con- 
tents of  the  original  report  for  the  purpose 
of  showing  the  boundaries  of  the  homestead 
and  the  proper  location  of  the  disputed  line. 
This  testimony  was  objected  to  by  the  de- 
fendant, but  admitted  by  the  court.  It  was 
clearly  competent  The  defendant's  objec- 
tion was  based  upon  the  ground  that  oral 
evidence  cannot  be  received  to  prove  the 
contents  of  a  judicial  record,  unless  in  a  pro- 
ceeding brought  to  establish  the  lost  or  de- 
stroyed record,  under  chapter  11  of  the  Re- 
visal,  and  that  the  record  thus  restored  by 
proof  and  the  judgment  of  the  court  Is  the 
only  evidence  admissible  to  show  the  con- 
tents of  the  lost  record.  This  is  a  misap- 
prehension of  the  meaning  and  scope  of  that 
enactment  It  is  an  enabling  act  and  it 
was  not  intended  to  exclude  oral  evidence, 
which  was  admissible  at  common  law  to 
prove  the  contents  of  a  lost  instrument, 
whether  a  deed  or  the  record  of  a  court 
This  has  been  well  settled  by  the  decisions 
of  this  court  Mobley  v.  Watts,  98  N.  C. 
2S4,  a  S.  E.  677,  and  cases  cited  in  the  an- 
notated edition;  Cox  v.  Lumber  Ck).,  124  N. 
C.  80,  32  S.  E.  381;  Aiken  v.  Lyon,  127  N. 
O.  175,  37  S.  B.  199;  Jones  v.  Ballon,  139 
N.  O.  526,  52  S.  E.  254;  Wells  v.  Harrell, 
152  N.  C.  218,  67  S.  B.  584.  In  this  case 
the  plaintiff  did  not  depend  altogether  upon 
the  memory  of  a  witness  as  to  the  contents 
of  the  report,  but  introduced  an  examined 
copy,  or  one  which  had  been  compared  with 
the  original  and  found  to  be  correct  This 
is  the  principal  exception  of  the  defendant 
and  in  passing  upon  it  we  must  sustain  the 


ruling  of  the  court  below.  Ttie  failure  of. 
the  appraisers  to  sign  the  report  in  the 
presence  of  the  sheriff  did  not  render  it 
void,  80  that  the  defendant  could  impeach  It 
in  this  collateral  proceeding.  It  was  at  most 
an  irregularity,  and,  If  compliance  with  the 
statute  in  this  respect  ts  so  essential  to  tlie 
sufficiency  of  the  report  and  the  allotment 
of  the  homestead,  as  to  constitute  the  omis- 
sion to  sign  the  report  in  the  presence  of 
the  sheriff  a  valid  objection  to  it,  the  remedy 
of  the  defendant  was  by  a  motion  to  set 
aside  the  report  after  it  had  been  filed  in  the 
office  of  the  clerk  of  the  superior  court. 
Oatee  v.  Munday,  127  N.  C.  439,  37  S.  B. 
457;  Pormeyduval  v.  Rockwell,  117  N.  C. 
320,  23  8.  B.  488;  Burton  v.  Spiers,  87  N. 
0.  91.  The  other  exceptions  of  the  defend- 
ant are  without  merit  if  they  are  not  suffi- 
ciently considered  and  disposed  of  by  what 
we  have  already  said. 
No  error. 


(itt  N.  c.  29) 

WHITE  v.  TAYLOB  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  14, 

1910.) 

1.  judqmxnt  (i  743*)  ~  coi7clt7sivenb80  — 
Identity  of  Stjbjisct-Matteb. 

A  former  judgment  establishing  the  division 
line  between  plaintifTs  land  and  an  adjoining 
tract  estops  faim  from  claiming  any  interest  in 
land  on  the  other  side ;  his  remedy  having  been 
an  appeal  from  the  judgment  for  any  error  in 
the  trial,  or  motion  to  set  aside  the  verdict  if 
it  was  against  the  evidence. 

[Ed.  Note.>-For  other  cases,  see  Judgment, 
Dee.  Dig.  §  74S.*] 

2.  Appeal  and  Ebbob  (§  662*)  —  Rbcobd — 
Conclusiveness. 

A  verdict  must  be  considered  on  appeal  as 
it  appears  in  the  record,  in  the  absence  of  any 
correction  or  amendment  of  the  record. 

f£M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  662,*] 

3.  Judgment  (9  633*)— Retebsncb  to  Fobmsb 
Ju  DOMENT— Effect. 

Reference  in  a  judgment  fixing  a  boundary 
of  dower  land  to  a  former  judgment  which 
merely  adjudged  that  plain  tiff  was  the  owner 
of  such  land,  without  locating  it.  did  not  change 
the  legal  effect  of  the  subsequent  judgment. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  533.*1 

Appeal  from  Superior  Court,  Hertford 
County;  Geo.  W.  Ward,  Judge. 

Action  by  T.  J.  White  against  M.  L.  Tay- 
loe  and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeahi.    Aflirmed. 

This  action  was  brought  to  recover  pos- 
session of  a  tract  of  land  known  as  the  **Brit- 
ton  Moore  place,*'  which  plaintiff  claims  is 
a  part  of  the  dower  of  Ann  E.  Tayloe,  wid- 
ow of  James  E.  Tayloe.  In  his  complaint 
the  plaintiff  alleges  that  Ann  E.  Tayloe  con- 
veyed her  dower  to  M.  L.  Tayloe,  and  the 
latter  conveyed  the  tract  of  land  which  was 
allotted  to  him  in  the  division  of  the  lands 
of  James  E.  Tayloe,  together  with  the  said 
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dower,  to  W.  D.  Pniden  and  D.  B.  Wlnboume, 
as  trustees,  and  that,  In  accordance  witb  the 
terms  of  the  deed  to  them,  the  trustees  sold 
and  conveyed  the  said  land  to  him.  He  fur- 
ther alleges  that  the  plaintiffs  are  In  possea- 
sion  of  the  land,  claiming  the  Brltton  Moore 
tract  under  a  deed  ftom  Ada  F.  Parker,  the 
daughter  of  James  £3.  Tayloe,  to  the  feme  de- 
fendant, Carrie  W.  Tayloe.  The  defendants 
In  their  answer  deny  tiiat  the  dower  of  Ann 
E.  Tayloe  was  ever  allotted  to  her,  and  there- 
fore that  no  particular  tract  of  land  Was  con- 
veyed to  M.  L.  Tayloe  by  the  deed  to  Ann 
B.  Tayloe,  but  only  her  right  of  dower.  They 
aver  In  their  answer,  as  a  special  defense  to 
the  action  of  tbe  plalntlff,jthat  on  the  5th 
day  of  January,  1908,  the  plaintiff  commenc- 
ed an  action  in  the  superior  court  of  Hert- 
ford county  against  these  defendants  to  re- 
cover the  land  conveyed  to  him  by  the  said 
trustees,  and  that  at  Spring  term,  1908,  he 
recovered  Judgment  for  that  part  of  the  land 
which  was  allotted  to  M.  L.  Tayloe  In  the 
division  of  the  James  Tayloe  lands,  and  for 
such  rights  as  were  acquired  by  M.  L.  Tay- 
loe in  said  land  under  the  deed  to  him  by 
Ann  B.  Tayloe.  It  was  adjudged  in  the  for- 
mer suit  that  the  plaintiff  is  the  owner  of 
the  dower  right  and  interest  of  Ann  E.  Tay- 
loe In  the  land  of  her  husband,  James  Tay- 
loe. which  was  conveyed  by  her  to  M.  L.  Tay- 
loe, and  that.  If  the  said  dower  had  been  al- 
lotted by  metes  and  bounds,  the  plaintiff  Is 
entitled  to  the  possession  thereof,  but  that, 
if  the  said  dower  had  not  been  so  allotted, 
then  the  plaintiff  should  proceed  to  ascertain 
the  same  in  the  manner  provided  by  law. 
The  foregoing  Judgment  was  rendered  at 
April  term,  1908,  of  the  superior  court,  when 
Judge  O.  H.  Allen  presided.  At  April  term, 
1909,  when  Judge  O.  H.  Guion  presided,  an 
Issue  was  submitted  to  the  Jury  in  the  same 
action  for  the  purpose  of  ascertaining  the 
dividing  line  between  the  lands  claimed  by 
the  plaintiff  and  those  claimed  by  the  de- 
fendant, the  plaintiff  having  alleged  that  he 
is  the  owner  of  the  Britton  Moore  tract  as  a 
part  of  the  dower  of  Ann  B.  Tayloe,  and  the 
defendant  denying  the  allegation.  The  issues 
and  answers  thereto  were  as  follows:  "(1) 
Is  the  line  (of  division)  the  one  Indicated  on 
the  plat  by  the  letters  A  and  B?  Answer, 
Yes.  (2)  If  not,  is  the  line  the  one  Indicated 
on  the  plat  by  the  letters  C,  D,  and  E?"  This 
issue  was  not  answered. 

If  the  true  line  of  division  is  the  one  in- 
dicated by  the  letters  A  and  B,  the  Britton 
Moore  tract  would  not  be  Included  within 
the  boundaries  of  the  lands  owned  by  the 
plaintiff.  If  the  true  line  is  the  one  indicat- 
ed by  the  letters  G,  D,  and  E,  then  a  large 
part  of  the  Britton  Moore  tract  would  be  so 
Included.  Upon  the  verdict  In  that  case.  It 
was  adjudged  that  the  plaintiff  owned  the 
land  lying  west  of  the  line  Indicated  by  the 
letters  A,  B,  and  the  defendant  Carrie  W. 
Tayloe  owned  all  of  the  land  lying  east  of 
said  line,  the  issue  made  by  the  pleadings  be- 


ing as  to  the  ownership  of  the  respective  i>ar> 
ties.  In  September,  1910,  the  plaintiff  brought 
another  action  against  the  defendants  to  re- 
cover damages  for  a  trespass  on  the  Britton 
Moore  tract,  which  he  claimed  was  a  part  of 
the  dower  of  Ann  B.  Tayloe,  the  title  to 
which  he  alleged  had  been  acquired  by  him 
under  the  deed  from  the  trustees.  In  that 
action  he  prayed  for  a  receiver,  and  the  re- 
ceiver was  appointed  to  take  charge  of  the 
lands  and  to  collect  rents  and  profits.  The 
defendants  moved  to  vacate  the  order  ap- 
pointing the  receiver  and  to  dismiss  the  ac- 
tion, which  motion,  upon  consideration  of  the 
same,  was  granted  by  the  court  and  a  Judg- 
ment in  the  case  entered  accordingly. 

The  defendants  in  their  answer  to  the 
plaintlff*s  complaint  in  this  action  set  up  as 
a  defense  in  bar  thereto  the  Judgments  In  the 
former  suits  between  the  same  parties.  Is- 
sues were  submitted  to  the  Jury  which  with 
the  answers  thereto  are  as  follows:  "(1) 
Was  dower  allotted  to  Ann  B.  Tayloe  in  the 
lands  of  her  husband,  James  Tayloe,  as  al- 
leged? Answer:  Yes.  (2)  If  so,  did  said 
dower  cover  the  lands  known  as  the  Britton 
Moore  land?  Answer:  Yes.  (3)  Is  said 
Britton  Moore  land  and  the  land  on  the  west 
side  of  A,  B,  in  plat  referred  to  in  the  Judg- 
ment which  was  rendered  at  April  term,  1909, 
the  same  land?  Answer:  Yes.  (4)  Has  the 
Britton  Moore  land  been  heretofore  adjudg- 
ed to  be  the  land  of  defendant  Carrie  Tayloe 
in  a  suit  between  the  same  parties?  Answer: 
Yes."  Upon  this  verdict  the  court  adjudged 
that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendants  recover  their  costs 
of  him.    The  plaintiff  excepted  and  ap];)ealed. 

L.  Ll  Smith,  for  appellant  Wlnbome  ft 
Wlnborne,  for  appellees. 

WALKER,  J.  The  plaintiff  alleged  In  his 
complaint  filed  in  this  action  that  the  dower 
of  Ann  EI  Tayloe  had  been  allotted  many 
years  ago,  and  that  the  record  of  the  said 
allotment  had  been  lost  He  sought  to  re- 
store the  record,  and  to  recover  the  Britton 
Moore  tract  of  land  as  a  part  of  the  dower. 
In  the  action  tried  at  April  term,  1909,  of 
the  superior  court  when  Judge  Guion  pre- 
sided, the  defendant  denied  that  they  were 
in  possession  of  any  land  owned  by  the 
plaintiff,  or  that  the  plaintiff  acquired,  by 
the  deed  from  the  trustees,  an  interest  in 
any  such  land.  A  survey  was  made  to  es- 
tablish the  dividing  line  between  the  land 
owned  \\y  the  plaintiff  and  that  owned 
by  the  defendant  Carrie  W.  Tayloe.  The 
Jury  by  their  verdict  found  that  the  line 
indicated  by  the  letters  A,  B,  Is  the  dividing 
line,  and  the  court  so  adjudged.  The  effect 
of  the  verdict  and  Judgment  in  that  case  is 
to  estop  the  plaintiff  from  now  asserting  any 
title  to  the  land  lying  on  the  east  side  of 
the  line,  or  to  any  Interest  therein,  as  the 
court  adjudged  the  feme  defendant  to  be  the 
owner  of  all  the  land  on  that  side.    There 
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was  no  exception  to  the  Judgment  or  appeal 
therefrom.  If  the  Britton  Moore  tract  or 
aAY  part  of  the  dower  land  Is  In  fact  on  the 
east  side  of  that  line,  the  plaintiff  should 
have  made  it  appear,  so  that  the  verdict 
would  have  been  according  to  the  truth  of 
the  matter.  If  he  failed  to  do  so  by  reason 
of  any  error  of  the  court  at  the  trial  of 
the  case,  he  should  have  excepted  and  appeal- 
ed. If  the  verdict  was  contrary  to  the  weight 
of  the  evidence,  he  should  have  moved  to 
set  it  aside.  Having  failed  to  impeach  the 
verdict  and  Judgment  in  any  proper  way, 
the  plaintiff  is  bound  by  them,  and  will  not 
be  heard  in  this  action  to  contradict  anything 
which  was  decided  in  the  former  suit  upon 
the  issues  Joined  between  the  parties.  The 
Jury  have  found  in  this  case,  it  is  true,  that 
the  Britton  Moore  tract  was  a  part  of  the 
dower  land  as  allotted  to  the  widow,  but 
they  also  find  that  it  is  on  the  west  side  of 
the  line.  If  "west"  should  be  "east,"  as  sug- 
gested on  the  argument,  the  plaintiff  is  still 
estopped  by  the  former  verdict  and  Judg- 
ment from  claiming  the  land,  as  the  Jury 
further  find  that  the  feme  defendant  had 
theretofore  been  adjudged  to  be  the  owner 
of  the  Britton  Moore  tract  of  land.  The  is- 
sues were  raised  by  the  pleadings  and  the 
verdict  was  in  accordance  with  Instructions 
given  by  the  court  as  to  the  legal  effect  of 
the  records  in  the  prior  suits.  We  find  no 
error  in  the  charge  of  the  court  We  have 
shown  that  the  identical  question  involved  in 
this  action  has  heretofore  been  decided 
against  the  plaintiff  in  a  suit  between  the 
same  parties.  If  we  accept  and  consider  the 
verdict  as  it  appears  in  the  record,  and  we 
must  do  so  in  the  absence  of  any  correc- 
tion or  amendment,  it  is  perfectly  consistent 
with  the  verdict  and  Judgment  as  rendered 
at  April  term,  1909.  before  Judge  Guion.  The 
reference  In  that  Judgment  to  the  Judgment 
rendered  at  April  term,  1908^  when  Judge 
Allen  presided,  does  not  change  its  legal  ef- 
fect, for  the  latter  Judgment  merely  declared 
that  the  plaintiff  is  the  owner  of  the  dower 
land,  without  locating  it,  while  the  other 
Judgment  clearly  ascertains  that  it  is  no  part 
of  the  land  on  the  east  side  of  the  line,  as 
the  feme  defendant  owns  all  the  land  on  that 
side.  The  plaintiff  may  have  lost  a  part  of 
his  land  in  the  litigation,  though  it  does  not 
so  appear,  but,  if  he  has,  we  cannot  restore 
it  to  him  without  disregarding  a  well-settled 
rule  of  law  which  protects  the  feme  defend- 
ant in  the  ownership  of  the  land  once  ad- 
judged to  be  hers.  We  need  not  enter-  upon 
any  lengthy  discussion  of  the  principle  un- 
derlying the  doctrine  of  estoppel  by  record 
or  res  Judicata.  We  simply  refer  to  what 
is  said  by  the  court  in  Bunker  v.  Bunker, 
140  N.  C.  18,  52  S.  B.  237,  when  consider- 
ing a  question  similar  to  the  one  presented 
by  this  appeal:  "It  being  a  final  Judgment, 
the  plaintiffs  cannot  be  heard  upon  any  mat- 
ter which  was  litigated  in  the  action  and 


which  was  necessarfly  determined  bj  It  In 
such  a  case,  the  matter  in  dispute  having 
passed  in  rem  Judicatam,  the  former  decision 
is  conclusive  between  the  parties,  if  either 
attempts,  by  commencing  another  action  or 
proceeding,  to  reopen  the  question.  This 
doctrine  is  but  an  outgrowth  of  the  familiar 
maxim  that  a  man  shall  not  be  twice  vexed 
for  the  same  cause,  and  the  other  wholesome 
rule  of  the  law  that  it  is  the  interest  of  the 
state  that  there  be  an  end  of  litigation  and 
consequently  a  matter  of  public  concern  that 
solemn  adjudications  of  the  courts  should 
not  be  disturbed.  Broom*s  Legal  Maxims 
(8th  Ed.)  330,  331.  *If,'  says  Lord  Kenyon, 
'an  action  be  brought  and  the  merits  of  the 
question  be  discussed  between  the  parties 
and  a  final  Judgment  obtained  by  either,  the 
parties  are  concluded  and  cannot  canvass  the 
same  question  in  another  action,  although, 
perhaps,  some  objection  or  argument  might 
have  been  urged  upon  the  first  trial,  which 
would  have  led  to  a  different  Judgment.' 
Greathead  v.  Bromley,  7  Dunf.  &  East.  (7 
T.  R.)  546.  And  again,  in  another  case,  be 
says:  *  After  a  recovery  by  process  of  law, 
there  must  be  an  end  of  litigation.  If  it 
were  otherwise,  there  would  be  no  security 
for  any  person,  and  great  oppression  might 
be  done  under  the  color  and  pretense  of  law.' 
Marriott  v.  Hampton,  7  Dunf.  &  East  269. 
'Good  matter  must  be  pleaded  (or  brought  for- 
ward) in  good  form,  in  apt  time,  and  in  due 
order,  otherwise  great  advantage  may  be 
lost*  Coke,  303b.  If  there  be  aiiy  one  prin- 
ciple of  law  settled  beyond  all  dispute,  it  is 
this,  that  whensoever  a  cause  of  action,  in 
the  language  of  the  law,  transit  in  rem  Judi- 
catam, and  the  Judgment  thereupon  remains 
in  full  force  and  unreversed,  the  original 
cause  of  action  is  merged  and  gone  forever, 
and  so  it  is  also  that  if  the  plaintiff  had  an 
opportunity  of  recovering  something  in  liti- 
gation formerly  between  him  and  his  adver- 
sary, and  but  for  the  failure  to  bring  it  for- 
ward or  to  press  it  to  a  conclusion  before 
the  court,  he  might  have  recovered  it  in  the 
original  suit  Whatever  does  not  for  that 
reason  pass  into  and  become  a  part  of  the 
adjudication  of  the  court  is  forever  lost  to 
him.  U.  S.  V.  Leffler,  11  Pet  101  [9  L.  Ed. 
642].  Judge  Willes  .thus  states  the  rule: 
'Where  the  cause  of  action  is  the  same  and 
the  plaintiff  has  had  an  opportunity  in  the 
former  suit  of  recovering  that  which  he  seeks 
to  recover  in  the  second,  the  former  recovery 
is  a  bar  to  the  latter  action.'  Nelson  v. 
Couch,  15  a  B.  (N.  S.)  108;  s.  c,  109  B.  C. 
L.  R.  108.  These  principles  have  been  fully 
adopted  by  us,  as  will  appear  in  the  case  of 
Tyler  v.  Capeheart,  125  N.  O.  64  [34  S.  B. 
108],  where  the  doctrine  as  to  the  plea  of 
former  Judgment  is  concisely  and  accurately 
stated."  In  Tyler  v.  dapeheart  it  was  held 
that  "the  Judgment  is  decisive  of  the  point 
'raised  by  the  pleadings,  or  which  might 
properly  be  predicated  upon  them."    See,  al- 


910 


68  SOUTHBASl^BRN  REPORTHIL 


(NC 


so,  Turnage  t.  Joyner,  145  N.  O.  81,  58  S.  B. 
757.  The  plaintiff  is  estopped  by  the  judg- 
ment rendered  at  April  term,  1909,  to  allege 
that  he  is  the  owner  of  any  land  on  the  east 
side  of  the  line  A,  B,  or  of  any  interest  there- 
in. Being  concluded  by  the  former  judgment, 
he  cannot  recover  upon  the  cause  of  action 
stated  in  his  complaint. 

The  fourth  Issue  was  properly  submitted 
to  the  jury,  as  it  involved  a  question  of  law 
and  fact. 

No  error. 


(153  N.  C.  28) 

■  PRUDEN  et  al.  v.  WHITE  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  14, 

1910.) 

Appeal  from  Superior  Court,  Hertford  Coun- 
ty;   Ward,  Judge. 

Action  by  Pruden  and  Winbome,  as  trustees, 
against  T.  J.  White  and  others.  From  the  judg- 
ment, defendants  White  and  Tayloe  appeal.  Af- 
firmed. 

L.  L.  Smith,  for  appellant  White.  Geo.  Cow- 
per,  for  appellant  Tayloe.  Stanley  Winborne, 
for  appellees. 

PER  CURIAM.  We  have  carefully  examin- 
ed and  considered  the  records  in  both  of  these 
appeals,  and  are  of  the  opinion  that  substan- 
tial justice  has  been  done  and  that  no  reversible 
error  appears.  The  judgment  of  the  court  is 
therefore  affirmed. 

Affirmed  in  both  appeals. 


ass  N.  C.  17) 

YBATES  ▼.  FORREST. 

(Supreme  Court  of  North  Carolina.     Sept  14, 

1910.) 

1.  AfpeaXj  and  Bbrob  (I  1203*)— Remand  on 
Affiricance  of  Judgment— Poweb  of  Tbiaij 
Court. 

Where  a  judgment  defining  a  boundary  ac- 
cording to  a  plat  was  affirmea  on  appeal,  the 
trial  court  properly  entered  judgment  directing 
a  surveyor  appointed  by  it  to  run  and  mark 
the  line   on  the  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1203.»] 

2.  Injunction  (S  3*)— Tbespass  on  Real  Es- 
tate. 

The  court  on  determining  that  a  party 
was  trespassing  on  the  land  of  the  adverse  par- 
ty, who  asked  for  a  restraining  order,  properly 
enjoined  the  party  from  a  continuance  or  re- 
sumption of  tne  trespass. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  3;   Dec  Dig.  §  3.*] 

8.  Appeal  and  Er&ob  (§  1203*)  —  Remand  — 
Dockets— Retention  of  Case— Power  of 
Court. 

An  action  should  not  be  ordered  discontin- 
ued from  the  docket  of  the  court  until  every  act 
commanded  to  be  done  has  been  done,  and  its 
performance  passed  on  by  the  court. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1208.»] 

4.  Appeal  and  Error  (§  1203*)  —  Remand — 
Dockets  —  Retaining  Case  for  Complete 
Determination— Power  of  Court. 

W^here  judgment  defining  the  boundary  line 
between  the  lands  of  the  parties  was  affirmed 
on  appeal,  the  trial  court,  directing  a  surveyor 
appomted  by  it  to  run  and  mark  the  line  on 


the  ground  in  accordance  with  the  judgment, 
should  not  discontinue  the  case  from  the  docket 
before  the  report  of  the  surveyor  was  received 
and  passed  on. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Dec.  Dig.  §  1203.»] 

Appeal  from  Superior  Court,  Beaufort 
County;  O.  H.  Allen,  Judge. 

Action  by  J.  N.  Yeates  against  R.  F.  For- 
rest. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  in  part,  and  affirmed 
in  part 

Small,  MacLean  &  McMullan,  for  appel- 
lant    Ward  &  Grimes,  for  appellee. 

MANNING,  J.  This  case  is  reported  In 
162  N.  a  752,  67  S.  B.  171.  The  judgment 
of  this  court  having  been  certified  to  the 
superior  court  of  Beaufort  county,  Judge  Al- 
len, at  May  term,  1910,  rendered,  on  motion 
of  plaintifTs  attorney,  the  following  judg- 
ment: "This  cause  coming  on  for  hearing 
upon  the  return  of  the  certificate  of  the  Su- 
preme Court,  afiirming  the  former  judgment 
in  said  cause,  it  is  ordered  and  adjudged 
that  the  former  judgment  of  this  court  be  de- 
clared the  final  judgment  In  this  cause,  and 
that  the  surveyor  of  the  court  run  and  mark 
a  line  on  the  land  in  accordance  with  the 
judgment  heretofore  rendered,  and  the  de- 
fendant be  and  he  is  hereby  enjoined  from 
trespassing  across  said  line,  and  that  this 
cause  go  oft  the  docket,  at  the  cost  of  the 
defendant" 

The  judgment,  from  which  the  former  ap- 
peal in  this  case  was  taken  by  the  defend- 
ant, clearly  and  distinctly  defined  the  divid- 
ing line  between  plaintiff's  and  defendant's 
lands,  as  fixed  by  the  verdict  of  the  jury. 
This  judgment  was  affirmed  by  the  court 
We  can,  therefore,  see  no  objection  to  that 
part  of  his  honor's  judgment  directing  the 
surveyor  appointed  by  the  court  to  mn  and 
mark  a  line  on  the  land  in  accordance  with 
the  former  judgment  This  line  had  been 
defined  on  a  plat  and  in  the  judgment,  and 
we  do  not  see  that  any  right  of  the  defend- 
ant could  be  invaded  by  having  it  marked 
on  the  land  itself  by  either  artificial  or  nat- 
ural objects.  The  verdict  and  judgment  con- 
clusively determined,  not  only  plaintUTs  ti- 
tle, but  his  rjght  of  possession.  The  plain- 
tiff, as  a  part  of  the  relief  prayed  by  him  in 
his  original  complaint,  had  asked  for  a  re- 
straining order,  and,  the  judgment  having 
conclusively  determined  that  defendant  was 
trespassing  upon  land  belonging  to  plaintiff, 
we  can  see  no  objection  to  that  part  of  his 
honor's  judgment  enjoining  the  defendant 
from  a  continuance  or  resumption  of  his  acts 
of  trespass.  The  power  to  protect  its  judg- 
ment from  violation  by  the  defendant  was 
within  the  power  of  the  court  No  right  of 
the  defendant  was  invaded,  and  this  was  in 
aid  of  plaintiff's  rights. 

But  that  part  of  the  judgment  whidi  dl- 
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rected  tbe  ease  to  be  dlBcontinned  from  tbe 
docket  before  the  surveyor  bad  made  his  re- 
port that  he  had  run  and  marked  the  exact 
line  of  division,  we  think,  is  properly  sub- 
ject to  defendant's  objection.  The  reason  is 
clear  to  us.  The  surveyor  might  not  run  and 
mark  the  proper  line,  and  the  action  should 
have  been  retained  to  receive  the  surveyor's 
report,  and  for  an  opportunity  to  either 
party  to  file  exceptions  to  the  running  and 
marking  of  the  line  as  not  the  exact  and 
actual  line  of  division.  In  view  of  this  pos- 
sible disagreement,  the  case  should  not  have 
been  dually  disposed  of,  but  should  have 
been  retained.  We  do  not  think  any  action 
should  be  ordered  discontinued  from  the 
docket  of  the  court  until  every  act  command- 
ed to  be  done  has  been  performed,  and  its 
performance  passed  upon  by  the  court 

In  directing  this  action  to  be  discontinued 
from  the  docket,  before  the  report  of  the 
surveyor  was  received  and  passed  upon, 
there  is  error.  The  defendant  appellant  is 
entitled  to  recover  the  costs  of  the  appeal. 

We  i^otice  the  appellant  has  had  printed 
the  entire  record  in  the  former  appeal.  We 
think  this  clearly  unnecessary,  and  the  costs 
of  this  part  of  the  transcript  and  of  its  print- 
ing must  be  taxed  against  the  appellant 

Brror« 


(168  N.  a  40) 

SPBUILL  et  aL  v.  TOWN  OF  COLUMBIA 

et  al. 

(Supreme  Court  of  North  Carolina.     Sept  21, 

1910.) 

1.  Municipal  Corporations  (|  lOOO*)— Con- 
tracts FOR  Public  Improvement— Suit  to 
&ET  Aside— Evidence. 

In  a  suit  to  declare  void  a  contract  to  pave 
sidewalks  of  a  town  on  the  ground  that  it  was 
obtained  by  fraud,  a  town  ordinance  providing 
that  no  appropriation  should  be  made  except  at 
a  regular  meeting  of  the  board  of  commission- 
ers was  admiasiDle;  tbe  contract  having  been 
made  at  a  called  meeting. 

[£3d.   Note. — For  other  cafie5i,   see  Munidpal 
Corporations,  Dec.  Dig.  |  1000.*] 

2.  Municipal  Corporations  (§  lOOO*)— Con- 
tracts FOR  PUBLio  Improvement— Suit  to 
Set  Abide— Evidence. 

Proof  that  through  the  efforts  of  the  con- 
tractor the  ordinance  requiring  four  commis- 
sioners to  constitute  a  quorum  was  changed  so 
as  to  make  three  commissioners  a  quorum,  and 
that  three  constituted  the  meeting  when  the 
contract  was  made,  was  competent 

[Bd.   Note.— For  other  cases,   see   Municipal 
Corporations,  Dec  Dig.  |  1000. •] 

8.  Appeal  and  Brror  (S  1050*)— Harmless 
e}rror  —  eibroneotjs  admission  of  evi- 
DENCE. 

In  a  suit  to  declare  void  a  contract  of  a 
town  for  street  work  on  the  ground  that  it  was 
procured  bj  fraud,  the  error,  if  any,  in  admit- 
ting evidence  that  the  current  expenses  of.  the 
town  took  all  the  money  raised  by  the  tax  levy, 
over  Uie  objection  that  it  was  immaterial,  was 
not  reversible. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Srror.  Dec.  Dig.  §  1050.*] 


4.  Municipal  Corporaitons  (J  1000*)— Con- 
tracts FOR  PuBLio  Improvement— FBAUi>* 
Evidence. 

Whether  a  contract  to  pave  the  sidewalks 
of  a  town  was  fraudulent  and  obtained  by  th« 
contractor  through  collusion  with  the  board  of 
rommissioners  held,  under  the  evidence,  for  ths 
jury. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  lOOO.*] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;   Ferguson,  Judge. 

Action  by  J.  L.  Sprulll  and  others  against 
the  Town  of  Columbia  and  others.  From  a 
judgment  for  plaintilES,  defendants  appeal. 
Affirmed. 

Oaylord  ft  Oaylord  and  W.  M.  Bond,  for 
appellants.  E.  F.  Aydlett,  H.  S.  Ward,  and 
J.  B.  C.  Ehrlnghaus,  for  appellees. 

CLARK,  C  J.  This  was  an  action  to  de- 
clare void  a  contract  for  paving  the  sidewalks 
of  the  town  of  Columbia  upon  the  ground 
that  It  was  obtained  by  fraud,  and  to  enjoin 
the  defendants,  commissioners,  from  Issuing 
bonds  to  the  defendant  Newberry  for  the 
same.    The  work  has  not  been  performed. 

The  first  exception  was  to  the  Introduction 
of  an  ordinance  of  the  town  which  provided 
that  no  appropriation  of  money  should  be 
made  except  at  a  regular  meeting  of  the 
board  of  commissioners.  This  was  compe- 
tent because  the  contract  of  the  defendant 
Newberry  was  made  at  a  called  meeting. 
The  evidence  that  the  ordinance  required 
four  to  constitute  a  quorum,  and  that  through 
the  efforts  of  Newberry  this  was  dianged  to 
three  who  constituted  the  meeting  when 
this  contract  was  made,  was  also  competent 
The  defendants  also  excepted  to  the  testi- 
mony that  the  current  expenses  of  the  town 
took  all  the  money  raised  by  the  tax  levy 
because  It  was  Immaterial.  If  so,  It  Is  not 
reversible  error.  Collins  v.  Collins^  125  N. 
C.  08,  34  S.  E.  195. 

The  chief  exception  Is  to  the  refusal  of  the 
motion  to  nonsuit.  There  was  evidence  tend*- 
Ing  to  show  that  the  defendant  Newberry, 
through  his  personal  Influence  with  the  board, 
had  obtained  the  contract  for  paving  the  side- 
walk at  a  price  between  $5,000  and  $8,000 
without  competitive  bidding ;  that  he  was  In- 
strumental in  causing  the  board  to  change  the 
town  ordinance  which  required  that  four 
should  constitute  a  quorum,  so  that  three 
members  gave  him  the  contract  at  an  exorbi- 
tant price,  and  one  of  the  three  who  voted  the 
contract  was  related  to  Newberry,  and  de- 
clared himself  in  favor  of  paying  25  cents 
per  square  yard  more  to  Newberry  for  the 
work  than  to  any  other  person ;  that  at  the 
meeting,  though  there  was  another  bid  in, 
the  majority  of  the  board  declined  to  receive 
bids  and  returned  them  unopened;  that  aft- 
erwards the  defendant  Newberry  carried  his 
proposition  to  the  board,  already  written, 
and  procured  the  three  members  to  pass  it; 
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that  the  contract  was  excessive  in  price, 
and  was  made  without  any  investigation  as 
to  price,  or  as  to  the  best  material;  that  it 
was  indefinite  and  uncertain  so  that  the  con- 
tractor might  put  down  a  first-class  pave- 
ment, or  an  inferior  one,  and  still  comply 
with  the  contract;  that  it  called  for  a  bond- 
ed indebtedness  largely  in  excess  of  what  the 
town  was  able  to  meet;  that  the  defendant 
Newberry  helped  to  elect  the  board  in  order 
to  get  the  contract;  that  he  had  suggested 
to  some  members  of  the  board  that  certain 
personal  advantages  and  profit  would  come 
to  them  by  giving  him  the  contract;  that 
he  also  requested  one  member  of  the  board 
who  opposed  his  having  the  contract  to  re- 
sign and  take  part  in  the  paving,  and  inti- 
mated that  he  (Newberry)  would  make  it 
profitable  to  him. 

There  was  other  evidence  tending  to  show 
that  the  contract  was  fraudulent,  and  obtain- 
ed by  Newberry  through  collusion  with  the 
board.  His  honor  properly  overruled  the  mo- 
tion to-  nonsuit.  It  was  a  question  for  the 
Jury.  Jones  v.  Insurance  Co.,  151  N.  C.  56, 
65  S.  E.  602",  and  cases  cited ;  Tuttle  v.  Tut- 
tle,  146  N.  0.  484,  59  S.  B.  1008,  125  Am.  St 
Rep.  481. 

The  Jury  found  that  the  defendants,  com- 
missioners, acted  fraudulently  in  making  the 
contract  with  their  codefendant  Newberry, 
and  that  he  colluded  with  the  commissioners 
in  obtaining  the  contract.  The  other  ex- 
ceptions require  no  discussion. 

No  error. 

(15S  N.  C.  80) 

FRAZELIi  T.  LIFE  INS.  00.  OF  VIRGINIA. 

(Supreme  Court  of  North  Carolina.     Sept  21, 

1910.) 

INSUBANOB   (§   198*)— tilFB— FaI^SB  REPRESEN- 
TATIONS BY  Agent— Effect. 

Where  the  fraudulent  representations  made 
by  a  life  insurance  agent  as  to  the  terms  of  the 
policy  were  not  believed  by  the  purchaser,  he 
could  not  recover  the  premium  paid  on  the 
ttrength  of  such  misrepresentations. 

[E)d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  457,  459 ;  Dec.  Dig.  f  198.»] 

Appeal  from  Superior  Court  Craven  Coun- 
ty;   liyon.  Judge. 

Action  by  M.  D.  Frazell  against  the  Life 
Insurance  Company  of  Virginia.  Judgment 
for  defendant,  and  plaintiff  appeals.  No  er- 
ror. 

Sinunons,  Ward  &  Allen,  for  appellant 
Guion  &  Guion,  for  appellee. 

WALKE/R,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  $192,  the  amount  of 
premiums  paid  by  him  on  an  insurance  policy 
for  $500,  which  it  is  alleged  he  was  Induced 
to  pay  to  the  defendant  by  false  and  fraud- 
ulent representations  of  its  agent  as  to  the 
terms  and  conditions  of  the  policy.  The  plain- 
tiff testified  substantially  that  the  agent  of 


the  company  stated  to  him,  before  he  agreed 
to  take  the  policy,  that  it  would  contain  pro- 
visions 4)y  whkh  the  full  amount  or  $500, 
would  be  paid  at  his  death,  and,  if  he  con- 
tinued the  policy  for  10  years,  the  company 
would  pay  to  him  the  amount  of  all  preml- 
ums  it  had  received  to  that  time,  with  inter- 
est, upon  the  surrender  of  the  policy,  and.  If 
he  paid  the  premiums  regularly  for  20  years, 
it  would  'become  a  paid-up  policy.  There 
were  no  such  provisions,  except  the  first 
one,  in  the  policy.  Plaintiff  paid  the  premi- 
ums for  nearly  10  years,  when  he  discovered, 
or  was  told  by  the  agent  of  another  com- 
pany, that  the  policy  did  not  contain  the  pro- 
visions as  represented  to  him.  He  further 
testified  that  he  did  not  believe  what  the 
defendant's  agent  had  told  him,  but  sought 
the  advice  of  his  attorney  as  to  the  meaning 
of  the  contract  and  believed  him  and  acted 
on  his  advice.  At  the  close  of  th^  testimony, 
the  court  sustained  a  motion  to  nonsuit  and 
the  plaintiff  appealed. 

If  the  testimony  of  the  plaintiff  is  sufildent 
to  sustain  the  allegation  of  false  and  fraud- 
ulent representations,  within  the  principles 
stated  by  this  court  In  Caldwell  v.  Insurance 
Co.,  140  N.  C.  100,  52  S.  B.  252,  Sykes  v.  In- 
surance Co.,  148  N.  C  18,  61  S.  B.  610,  Stroud 
V.  Insurance  Co.,  148  N.  C.  54,  61  S.  BL  626, 
and  Whitehurst  v.  Insurance  Co.,  149  N.  C. 
273,  62  S.  B.  1067,  he  admitted  that  he  did 
not  believe  the  agent  who  made  them,  and 
therefore  he  neither  relied  upon  them  nor 
was  induced  by  them  to  accept  the  policy 
and  pay  the  premiums.  While  he  can  read 
and  write,  and  we  must  assume  is  a  person 
of  ordinary  intelligence,  he  did  not  read  his 
policy  when  it  was  sent  to  him  (Floars  v.  In- 
surance Co.,  144  N.  C.  232,  56  S.  B.  915),  nor 
was  its  language,  as  well  as  we  can  gather 
from  the  record  what  it  is,  calculated  to  mis- 
lead him.  He  has  not  presented  a  case  for 
reformation  of  the  policy,  nor  does  he  seek 
that  equitable  remedy.  Floars  v.  Insurance 
Co.,  supra.  When  we  consider  his  testimony 
in  the  most  favorable  light  for  him,  we  find 
that  he  has  not  sustained  the  allegation  of 
fraud.  In  Whitehurst  v.  Insurance  Co.,  su- 
pra, we  held  that  the  false  representation 
must  have  induced  the  plaintiff  to  accept  the 
policy  and  to  part  with  his  money  by  the 
payment  of  premiums  before  he  can'  recover 
the  amount  thus  paid,  with  interest.  If  he 
fails  in  this  respect  no  actionable  fraud  is 
shown.  The  plaintiff  did  not  bel  ieve  the  agent 
and  therefore  could  not  have  t)een  induced 
by  his  alleged  representations  to  take  the 
policy  and  pay  the  premiums.  He  was  advis- 
ed t)y  his  attorney  and  acted  upon  what  he 
said.  We  do  not  mean  to  imply  that  the 
plaintiff  might  recover,  under  the  circum- 
stances of  this  case,  if  he  had  relied  on  the 
statements  of  the  agent.  It  is  not  necessary 
to  consider  that  question. 

No  error. 
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(153  N.  C.  76) 

WHITEHDRST  ▼.  KERR  et  al. 

(Sapreme  Court  of  North  Carolina.     Sept  21, 

1910.) 

1.  COBPOBATIONS  (§  668*)— FOREIGN  COBPOBA- 

TiONS— Sbbyicb  of  Pbockss. 

The  Legislature  may  provide  for  eenrice 
of  process  on  foreign  corporations  doing  busi- 
ness within  the  state. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  H  2603,  2604 ;  Dec.  Dig.  §  668.*] 

2.  COBPOBATIONS  (§  668*)->FOBBION  COBPOBA- 

Tiows— Condition  Upon  Which  Thicy  Mat 
Do  Business— Statutes— Sebvicb  of  Pro- 
cess. 

Statutes  providing  for  the  service  of  pro- 
cess on  foreign  corporations  doing  business  in 
the  state  are  considered  a  condition  upon  which 
they  may  do  such  business,  f^ld  which  they  are 
deemed  to  have  assented  to. 

[E>d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  2603,  2604 ;  Dec.  Dig.  §  668.*] 

8.  COBPOBATIONS  (§  668*)— FOBEIQN  COBPO- 
BATIONS —  SeBVICE  of  PBOCBSS  —  RUI.BS  — 

Reasonableness. 

The  rules  regarding  service  of  process  on 
foreign  corporations  must  be  reasonable,  provid- 
ing for  service  only  on  its  proper  representa- 
tives, who  it  could  be  reasonably  presumed 
would  inform  the  corporation  of  the  service. 

[Eld,  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2610;  Dec.  Dig.  $  668.*] 

4.  Corporations  (§  668*)— Foreign  Cobpoba- 

TIONS — SeBVICE  of   PROCESS. 

Revisal  1905,  f  440,  providing  that  serv- 
ice of  process  may  be  had  on  a  foreign  corpo- 
ration by  service  on  a  local  agent,  and  that  any 
person  receiving  money  in  the  state  for  the  cor- 
poration will  be  deemed  such  a  local  agent,  does 
not  restrict  service  to  such  an  agent,  but  ex- 
tends the  rule  to  include  him. 

[EJd.  Note. — For  other  cases,  see  Corpora- 
tions,  Cent   Dig.  |§  2610,  2611;  Dec.   Dig.  i 

eea*] 

Sw  COBPOBATIONS  (|  668*)— FOBEION  COBPO- 
BATIONS—SEBVICE  OF  Pbogess  on  Book- 
keepeb— Sufficiency. 

Service  of  process  on  the  bookkeeper  of  a 
foreign  corporation  engaged  in  bridge  building, 
who  was  apparently  the  only  financial  agent 
connected  with  the  construction  of  a  bridge  in 
the  state  by  reading  and  leaving  a  copy  of  the 
service  with  him,  was  sufficient  under  Revisal 
1905,  f  440,  providing  that  service  of  process 
may  be  had  on  foreign  corporations  doing  busi- 
ness within  the  state  by  service  on  a  general  or 
local  agent 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2610,  2611 ;  Dec.  Dig.  §  668.*] 

6.  Evidence  (f  lO*)- Judicial  Notice. 

The  width  of  Albermarle  Sound,  being  a 
physical  fact,  may  be  taken  judicial  notice  of. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  &-14 ;  Dec.  Dig.  |  10.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;   Ferguson,  Judge. 

Action  by  G.  W.  Whltehurst  against  Kerr 
and  Wolcott,  receivers  of  the  Norfolk  &  South- 
ern Railway  Company,  and  others.  »  From 
the  order  dismissing  the  service  of  process, 
plaintiff  appeals.     Order  set  aside. 

Return  of  service  on  the  McLean  Con- 
tracting Company  as  follows:  "Received 
February  26,  1910.  Served  February  26, 
1010.  By  reading  to  and  leaving  a  copy  with 
Mr.  F.  H.  Cameron,  bookkeeper  and  acting 


agent  for  the  above  defendant  company  the 
McLean  Contracting  Company."  At  spring 
term,  1910.  The  defendant,  the  McLean  Con- 
tracting Company,  a  special  appearance  hav- 
ing been  entered  for  the  .purpose,  moved  to 
dismiss  the  action  as  to  said  company  for 
want  of  proper  service.  Motion  allowed  and 
plaintiff  excepted  and  appealed. 

J.  C.  B.  Ehrlnghaus  and  E.  F.  Aydlett, 
for  appellant  S.  Brown  Shepherd  and  Pru- 
den  &  Pruden,  for  appellees. 

HOKB,  J.  The  power  of  a  state  Legis- 
lature to  provide  for  service  of  process  on 
foreign  corporations  doing  business  within 
the  state  Is  no  longer  questioned.  Speaking 
to  the  subject  In  the  case  of  St  Clair  v.  Cox, 
106  U.  S.  350,  1  Sup.  Ct  354,  27  L.  Ed.  222, 
Associate  Justice  Fields  said:  *'The  state 
may  therefore  impose  as  a  condition  upon 
which  a  foreign  corporation  shall  be  permit- 
ted to  do  business  within  her  limits  that  It 
shall  stipulate  that  In  any  litigation  arising 
out  of  Its  transactions  In  the  state  It  will  ac- 
cept as  sufficient  the  service  of  process  on 
its  agents  or  persons  specially  designated, 
and  the  condition  would  be  eminently  fit  and 
just  And  the  condition  and  stipulation  may 
be  implied  as  well  as  expressed.  If  a  state 
permits  a  foreign  corporation  to  do  business 
within  her  limits,  and  at  the  same  time  pro- 
vides that,  In  suits  against  It  for  business 
there  done,  process  shall  be  served  upon  Its 
agents,  the  provision  Is  to  be  deemed  a  con- 
dition of  the  permission,  and  corporations 
that  subsequently  do  business  In  the  state 
are  to  be  deemed  to  assent  to  such  condi- 
tion as  fully  as  though  they  had  specially 
authorized  their  agents  to  receive  service  of 
the  process.  Such  condition  must  not,  how- 
ever, encroach  upon  those  principles  of  nat- 
ural Justice  which  require  notice  of  a  suit 
to  a  party  before  he  can  be  bound  by  It  It 
must  be  reasonable  and  the  service  provid- 
ed for  should  be  only  upon  such  agents  as 
may  be  properly  deemed  representatives  of 
the  foreign  corporation.  The  decision  of  this 
court  In  Lafayette  Insurance  Co.  v.  French 
[18  How.  404,  15  L.  Ed.  451],  to  which  we 
have  already  referred,  sustains  these  views." 
And  the  doctrine  so  stated  Is  universally 
recognized  and  acted  on. 

Our  state  statute  applicable  to  and  con- 
trolling the  question  presented  on  this  ap- 
peal (Revisal  1905,  S  440)  is,  In  terms,  as  fol- 
lows: *'If  the  action  be  against  a  corpora- 
tion to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  treasurer, 
director,  managing  or  local  agent  thereof: 
Provided,  that  any  person  receiving  or  col- 
lecting moneys  within  this  state  for,  or  on 
behalf  of,  any  corporation  of  this  or  any 
other  state  or  government,  shall  be  deemed 
a  local  agent  for  the  purpose  of  this  section; 
but  such  service  can  be  made  in  respect  to  a 
foreign  corporation  only  when  It  has  proD- 
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erty  within  this  state,  or  the  cause  of  action 
arose  therein,  or  when  the  plaintiff  resides 
in  the  state,  or  when  such  service  can  be 
made  within  the  state,  personally  upon  the 
president,  treasurer,  or  secretary  thereof." 
Construing  a  statute  of  similar  import,  it 
has  been  held  that  the  first  clause  enumer- 
ates the  persons  on  whom  service  of  process 
can  be  made,  to  wit,  on  the  president  or  oth- 
er head  of  the  corporation,  secretary,  cash- 
ier, treasurer,  director,  managing  or  local 
agent  thereof,  and  in  that  respect  applies  to 
all  corporations  both  domestic  and  foreign. 
Then  follows  the  proviso  as  to  who  shall  be 
considered  local  agents  for  the  purpose  of 
the  section,  and  the  last  clause  establishes 
certain  conditions,  restrictive  in  their  nature, 
which  are  required  and  necessary  to  a  prop- 
er and  valid  service  on  foreign  corporations. 
That  is,  service  on  the  persons  designated  in 
the  first  clause  shall  only  be  good  as  to  for- 
eign corporations:  (1)  When  they  have  prop- 
erty in  the  state,  or  (2)  when  the  cause  of 
action  arose  therein,  or  (3)  when  plaintiff 
resides  in  the  state.  And  then  a  fourth 
method  Is  established:  (4)  "When  service 
can  be  made  within  this  state  personally  on 
the  president,  treasurer  or  secretary  there- 
of." This  construction  will  be  found  approv- 
ed and  sustained  in  Foster  v.  Chas.  Betcher 
Lumber  Co.,  5  S.  D.  57,  58  N.  W.  9,  23  L. 
R.  A.  490,  49  Am.  St  Rep.  859;  and  author- 
itative decisions  here  and  elsewhere  are  in 
accord  with  the  general  principles  of  that 
well-considered  case.  Hlggs  v.  Sperry,  139 
N.  C.  299,  51  S.  E.  1020;  Clinard  v.  White  & 
Co.,  129  N.  C.  251,  39  S.  E.  960;  Jones  v. 
Insurance  Co.,  88  N.  C.  499;  In  re  Hohorst 
Petitioner,  150  U.  S.  653,  14  Sup.  Ct.  221, 
37  L.  Ed.  1211;  Socl6t6  FoncMre  v.  Milllkln, 
135  U.  S.  304,  10  Sup.  Ct  823,  34  L.  Ed.  208; 
Tuchband  v.  C.  &  A.  R.  R.  Co.,  115  N.  Y. 
437,  22  N.  E.  360;  Express  Co.  v.  Johnson, 
17  Ohio,  641;  Porter  v.  Railroad,  1  Neb. 
14. 

In  Jones  v.  Insurance  Co.,  supra,  it  was 
expressly  held  that  service  on  a  foreign  cor- 
poration could  be  made  either  on  a  general 
agent  or  local  agent;-  and,  construing  the 
terms  of  the  proviso  in  the  statute  to  the 
effect  **that  any  person  receiving  or  collect- 
ing moneys  within  the  state  for  or  on  behalf 
of  any  corporation  of  this  or  any  other  state 
or  government,  shall  be  deemed  a  local  agent 
for  the  purpose  of  this  section,"  It  has  been 
further  held  that  this  '^authority  to  receive 
money  is  not  the  exclusive  test  of  a  local 
agent  upon  whom  service  of  process  could  be 
made,"  and  that  these  words  of  the  proviso 
were  not  intended  to  "limit  service  to  such 
class  of  agents  but  to  extend  the  meaning 
of  the  word  agent  to  embrace  them."  Cop- 
land V.  Telegraph  Co.,  136  N.  C.  12,  48  S. 
E.  501.  While  there  is  some  apparent  con- 
flict of  decision  in  construing  these  statutes 
providing  for  service  of  process  on  corpora- 
tions arising  chiefly  from  the  difference  In 
the  terms  used  in  the  various  statutes  on  | 


the  subject,  the  cases  will  be  found  in  gen- 
eral agreen«ent  on  the  position  that  in  de- 
fining the  t^m  "agent"  it  is  not  the  descrip- 
tive name  employed,  but  the  nature  of  the 
business  and  the  extent  of  the  authority 
given  and  exercised  which  is  determinative, 
and  the  word  does  not  properly  extend  to  a 
subordinate  employ^  without  discretion,  but 
must  be  one  regularly  employed  having  some 
charge  or  measure  of  control  over  the  bufsi- 
ness  intrusted  to  him  or  of  some  features  of 
it,  and  of  sufficient  character  and  rank  as  to 
afford  reasonable  assurance  that  he  will  com- 
municate to  his  company  the  fact  that  pro- 
cess has  been  served  upon  him  (19  Ena  PL 
&  Pr.  pp.  665-676,  677;  Simmons  v.  Box 
Co.,  148  N.  0.  334,  62  S.  E.  435;  Jones  v. 
Insurance  Co.,  88  N.  C.  ^9,  supra;  An- 
gerhoefer,  Jr.,  y.  Bradstreet  Co.  [C.  C]  22 
Fed.  305;  Hill  v.  St  Louis  Ore  &  Steel  Co., 
90  Mo.  lOB,  2  S.  W.  289),  and  by  express 
provision  of  our  statute  as  stated  including 
"any  person  receiving  or  collecting  moneys 
within  this  state  for  or  on  behalf  of  any 
corporation  of  this  or  any  other  state  or 
government" 

Applying  the  principles  established  by 
these  decisions  and  on  the  ffeicts  appearing  in 
the  record,  we  are  of  opinion:  That  F.  H. 
Cameron  was  an  agent  of  defendant  corpo- 
ration appellee  upon  whom  process  could  be 
lawfully  served.  That  conditions  existed  au- 
thorizing service  on  him  as  such  agent  and 
that  service  of  process  upon  said  F.  H.  Cam- 
eron as  shown  by  the  sheriff's  return  "by 
reading  and  leaving  a  copy  with  F.  H.  Cam- 
eron, bookkeeper  and  acting  agent,"  was  a 
valid  service,  and  said  company  is  thereby 
properly  in  court  Although  the  parties  were 
so  intent  on  the  question  of  the  kind  of  agen- 
cy required  to  a  proper  service,  that  they 
have  failed  to  state  the  nature  of  the  action 
or  that  the  platotlff  resides  in  the  state,  or, 
in  express  terms,  that  It  had  property  there- 
in, and,  although  there  is  evidence  to  the  ef- 
fect that  F.  H.  Cameron  was  styled  only  a 
bookkeeper  of  the  defendant  company  *'mere- 
ly  that  and  nothing  more,"  it  does  appear 
from  a  perusal  of  the  record  that  at  the  time 
this  sununons  was  issued  and  before  and  aft- 
er  that  time  defendant  company  was  engag- 
ed in  building  a  railroad  bridge  across  Albe- 
marle Sound  in  the  state  at  a  point  where  it 
is  from  three  to  five  miles  wide,  the  width 
suggested  being  a  physical  fact  of  which  the 
court  may  take  judicial  notice;  that  it  was 
an  enterprise  of  unusual  proportions  requir- 
ing an  extensive  equipment,  and  necessarily 
involving  the  employment  of  large  numbers 
of  hands  and  the  expenditure  of  large  sums 
of  money;  that  the  agent,  F.  H.  Cameron, 
had  charge  and  control  of  the  money  of  the 
company  appropriated  for  the  purpose,  and 
kept  it  on  deposit  in  a  local  bank,  the  bank 
entries  showing  that  this  continued  in  one 
bank  from  May  5,  1909,  to  March  18,  1910; 
that  he  had  the  company's  pay  rolls  and  dis- 
bursed this  money  In  payment  of  the  hands 
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and  other  claims  against  the  company.  Thus 
an  affidavit  of  the  sheriff  flled  at  the  in- 
stance of  defendant  and  in  explanation  of  a 
prior  affidavit  made  by  that  officer  states 
"that  he,  the  sheriff,  does  not  know  that  F. 
H.  Cameron  received  money  In  any  way  for 
the  company;  that  his  only  information  up- 
on the  subject  is  that  said  F.  H.  Cameron 
upon  one  occasion  paid  to  him  for  tho  Mc- 
Lean Contracting  Company  certain  costs 
that  he  (the  sheriff)  held  against  said  com- 
pany in  an  attachment  proceeding  on  behalf 
of  the  Edenton  Ice  &  Cold  Storage  Company 
and  others  amounting  to  $64,  and.  In  addi- 
tion, was  informed  that  the  said  Cameron 
for  the  said  contracting  company  paid  to  the 
plaintiff  in  that  action  the  amount  of  these 
claims,"  etc.  This  former  affidavit  was  as 
follows:  'That  he  knows  F.  H.  Cameron, 
who  was  acting  as  agent  for  the  McLean 
Contracting  Company  in  building  a  bridge 
across  the  Albemarle  Sound  for  the  Norfolk 
and  Southern  Railway  Company,  near  Eden- 
ton. That  he  knows  the  said  F.  H.  Cameron 
received  money  and  paid  out  money  for  the 
said  McLean  Contracting  Company."  The 
affidavit  of  Chas.  H.  Wood,  the  cashier  of 
the  Citizens'  Bank  of  Edenton,  N.  C,  is  as 
follows:  'That  he  knows  F.  H.  Cameron, 
employed  by  the  McLean  Contracting  Com- 
pany in  building  a  bridge  across  the  Albe- 
marle Sound  near  this  place  (Eldenton,  N. 
C.)  for  the  Norfolk  and  Southern  Railway 
Company.  That  he  knows  that  the  said  F. 
H.  Cameron  deposited  moneys  from  the  Mc- 
Lean Contracting  Company,  after  handling 
the  pay  roll  to  his  credit  as  agent,  and  drew 
on  same  for  payment  of  sundry  accounts. 
The  pay  rolls  were  not  deposited,  bet  the 
moneys  deposited  by  F.  H.  Cameron,  age/it 
was  received  from  said  McLean  Contracting 
Company.  According  to  our  books,  his  first 
deposit  as  F.  H.  Cameron,  agent,  was  May 
5,  1009;  his  last  deposit  was  March  18, 
1910."  And,  while  the  affidavit  of  F.  H. 
Cameron  himself  and  several  other  officers 
of  the  company  state  that  he  is  only  a  book- 
keeper and  without  authority  to  receive  or 
collect  money  for  the  company,  he  also 
states  '*that  his  sole  duties  are  to  keep  the 
books  of  the  company  wherever  it  is  engaged 
In  contracting  work  and  to  settle  with  and 
pay  off  its  mechanics  and  laborers."  So  far 
an  appears,  this  agent  was  the  only  repre- 
sentative of  the  compq.ny  on  the  ground  hav- 
ing any  charge  or  control  of  the  financial 
features  of  this  transaction,  and  we  are  of 
the  opinion,  as  stated,  that  from  the  facts  In 
evidence  It  is  clear  that  his  authority  and 
occupation  went  far  beyond  the  duties  of  an 
ordinary  bookkeeper,  and,  if  not  a  managing 
agent  as  defined  in  some  of  the  decisions, 
that  he  came  well  within  the  meaning  of  the 
term  "local  agent,"  on  whom  process  could 
be  properly  served,  and  that  at  the  time  of 
action  commenced  the  company  was  doing 


business  In  the  state  and  had  property 
therein. 

There  Is  nothing  either  In  Moore  v.  Bank, 
92  N.  C.  590,  or  in  Kelly  v.  Lefaiver,  144  N. 
C.  4,  56  S.  E.  510,  cases  cited  and  relied  on 
by  defendants,  which  militates  in  any  way 
against  the  disposition  we  make  of  this  ap- 
peal. ^  In  Moore*s  Case  it  was  held  that  an 
attorney  at  law  who  had  certain  claims  to 
collect  for  a  foreign  corporation  was  not  In 
the  regular  employment  of  the  company  so 
as  to  become  a  local  agent  within  the  true 
meaning  of  our  statute  on  the  service  of 
process.  And  in  Lefaiver*s  Case,  supra,  the 
court,  in  stating  the  essential  facts,  said: 
"It  will  be  noted  that  the  person  in  question 
was  not  an  agent  in  the  course  of  the  com- 
pany's business  while  it  was  being  operated, 
nor  In  closing  out  said  business,  nor  in  mak- 
ing general  disposition  of  the  company's 
property  after  It  had  ceased  to  do  business. 
In  fact,  he  was  not  an  agent  of  the  company 
at  all,  nor  even  an  employ 6  In  the  ordinary 
acceptation  of  the  term,  but  simply  a  care- 
taker— acting,  as  found  by  the  court,  out  of 
friendship  and  without  salary  or  any  pecuni- 
ary recompense" — showing  that  neither  de- 
cision is  applicable  to  the  facts  presented 
here.  For  the  reasons  stated,  the  order  of 
the  court  below  dismissing  the  action  as  to 
appellee  company  will  be  set  aside  and  the 
cause  proceeded  with  according  to  law,  and 
the  course  and  practice  of  the  court 

Reversed. 


(in  N.  C.  62) 

NBWBERN   BANKING   ft   TRUST   00. 
V.  DUFFY  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  21, 

1910.) 

1.  Contracts  (|  147»)--Oonstbuction  —  Iw- 
rier^TioN  op  Parties. 

A  contract  should  receive  the  construction 
which  T»lll  best  effectuate  the  intention  of  the 
parties,  collected  from  the  whole  agreement: 
greater  regard  being  had  to  the  clear  intent  of 
the  parties  than  to  any  particular  words  used 
in  expressing  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ||  780,  743;  Dec.  Dig.  |  147.*] 

2.  Contracts  (i  157*>— Construction— Cor- 
rection OF  AlISTAKBS. 

The  court  for  the  purpose  of  executing  the 
intention  of  the  parties  to  a  contract  ae  col- 
lected from  the  whole  agreement  will  dfsregatd 
or  correct  obvious  mistakes  in  the  writing. 

[E>1.  Note.—- For  other  cases,   see  Contracts, 
Cent  Dig.  I  739 ;  Dec.  Dig.  |  157.*] 

8.  Biixs  AND  Notes  (8  129*)— Maturitt  or 
Note— Stipulations—Oonstruction. 

The  principal  of  a  note  providing  that  if 
any  ^'installment  of  interest  is  not  paid  when 
due  or  within  ten  days  after  demand,"  die  prin- 
cipal of  the  note  shall  become  due,  and  declaring 
that  the  makers  and  indorsers  waive  notice  of 
dishonor  and  protest,  is  due  when  interest  is 
not  paid  at  maturity  nor  within  10  days  after 
demand ;  tho  word,  *'or"  in  the  quoted  phrase 
being:  used  for  "nor." 

[Ed.   Note.— For   other   cases,   see   Bills   and 
Notes,  Cent  Di?r.  J§  283-292 ;  Dec.  Dig.  8  129.*) 
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4.  Bills  and  Notes  tl  109*)— Stipulations 
— Validity. 

A  stipulation  in  a  note  that  it  shall  become 
due  where  there  is  a  default  in  the  payment 
of  interest  for  10  days  after  demand  is  valid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dea  Dig.  i  109.*] 

5.   EVIDBNCE   (I  226*)— LlABIUTT   OF   PARTIES 

— A  DMissi  ON  s— Effect. 

The  admission  by  the  maker  of  a  note  of 
a  demand  on  him  for  payment  of  interest  is 
not  binding  on  the  payee  who  has  indorsed  the 
note,  but  he  may  deny  that  any  demand  has 
been  made. 

[Ed.  Note.-— For  other  cases,  see  Evidence, 
Cent.  Disr.  §§  815--821 ;    Dec.  Dig.  §  226.*1 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Lyon,  Judge. 

Action  by  the  Newbem  Banking  &  Trust 
Company  against  R.  N.  Duffy  and  others. 
From  a  Judgment  for  plaintiff,  defendant  D. 
H.  Green  appeals.    Modified. 

Simmons,  Ward  &  Allen,  for  appellant 
Moore  &  Dunn  and  Loftin,  Varser  &  Dawson, 
for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  a  note,  which  Is  in  the 
following  words  and  figures:  "Newbem,  N. 
C.  March  3,  1909.  $5,000.00.  On  or  before 
three  years  after  date,  we  promise  to  pay 
to  the  order  of  D.  H.  Oreen,  Five  Thousand 
Dollars  ($5,000.00)  with  Interest  from  date  at 
six  per  cent  (6  per  cent)  per  annum,  payable 
at  the  National  Bank  of  Newbem,  N.  C.  Val- 
ue received.  Interest  Is  payable  one  year 
after  date  and  annually  thereafter.  If  any 
Instalment  of  interest  is  not  paid  when  due 
or  within  ten  days  after  demand,  then  the 
principal  of  said  note  shall  become  due  and 
payable.  The  makers  and  endorsers  of  this 
note  hereby  waive  notice  of  dishonor  and  no- 
tice of  protest  and  protest  Itself,  and  agree 
to  become  bound,  notwithstanding  any  exten- 
sion or  extensions.  Witness  our  hands  and 
seals.  [Signed]  R.  N.  Duffy.  [Seal.]  A.  C. 
Burnett.  [Seal.]"  The  note  was  indorsed 
and  transferred  for  value  by  D.  H.  Green,  the 
payee,  to  the  plaintiff,  who  Is  now  the  owner 
thereof. 

It  is  alleged  in  the  complaint  that,  the  first 
installment  of  interest  not  having  been  paid 
when  it  was  due,  demand  was  made  for  the 
payment  of  the  same,  and  no  part  thereof  has 
been  paid.  The  defendant  A.  C.  Burnett  was 
not  served  with  process,  and  the  defendant 
R.  N.  Duffy  failed  to  appear  and  answer.  The 
defendant  D.  H.  Green  answered,  and  denied 
that  any  demand  had  been  made  for  the  pay- 
ment of  interest,  as  alleged  in  the  complaint 
Plaintiff  moved  for  Judgment  against  the  de- 
fendants R.  N.  Duffy  and  D.  H.  Green  "upon 
the  answer  of  Green;  no  other  answers  hav- 
ing been  filed.**  The  defendant  resisted  the 
motion  upon  the  ground,  among  others,  that 
no  judgment  could  be  given  upon  the  plead- 
ings, as  the  allegation  of  a  demand  for  the 
payment  of  interest  had  been  denied,  which 


raised  an  issue  as  to  the  truth  of  the  allega- 
tion, and  therefore,  for  the  purposes  of  the 
motion,  it  must  be  assumed  that  the  princi- 
pal of  the  note  was  not  due  when  the  action 
was  commenced.  The  court  refused  to  ren- 
der Judgment,  and  the  plaintiff  appealed.  The 
contention  of  the  plaintiff  is  that  a  demand 
was  not  necessary,  as  it  had  been  waived  by 
the  very  terms  of  the  note,  and,  besides,  that 
by  a  proper  construction  of  the  note  the  prin- 
cipal became  due  when  there  was  a  default 
in  the  payment  of  the  first  installment  of  in- 
terest; the  words  "or  within  ten  days  aft- 
er demand"  being  InmiateriaL  or  surplusage. 
The  clause  by  which  the  makers  and  indors- 
ers  of  this  note  waive  notice  of  dishonor  and 
protest  and  agree  to  remain  liable,  notwith- 
standing any  extension  of  the  time  of  pay- 
ment, does  not  refer  to  the  next  preceding 
clause  as  to  nonpayment  of  interest  and  the 
maturity  of  the  principal,  but  to  the  notice 
required  to  prevent  a  discharge  of  the  indors- 
er  under  the  law  of  commercial  paper.  It 
can  hardly  be  supposed  that  the  parties  would 
make  an  agreement  as  to  a  demand  for  the 
payment  of  interest  in  one  clause,  and  then 
waive  it  in  the  next  clause. 

As  to  the  other  question.  It  is  well  settled 
that  a  contract  should  receive  that  construc- 
tion which  will  best  effectuate  the  intention 
of  the  parties,  which  must  be  collected  from 
the  whole  of  the  agreement,  greater  regard 
being  had  to  their  clear  intent  than  to  any 
particular  words  which  they  may  have  used 
in  the  expression  of  it,  and,  for  the  purpose 
of  executing  the  intent,  courts  will  disregard 
or  correct  obvious  mistakes  in  writing  and 
grammar.  Clark  on  Contracts  (2d  Ed.)  §S  218- 
219.  We  cannot  reject  the  words  "or  within 
ten  days  after  demand,"  as  we  think  they 
were  intended  to  be  of  the  essence  of  the 
contract,  and  therefore  to  be  <K)nsidered  in 
construing  it.  There  is  no  rule  of  law  author- 
izing us  to  Ignore  those  words.  Why  insert 
them  if  they  were  deemed  to  be  not  material? 
The  true  meaning  of  the  clause  is  that  If  the 
interest  is  not  paid  when  due,  and  there  shall 
be  a  further  default  in  its  payment  for  10 
days  after  demand,  the  principal  of  the  note 
shall  become  due  and  payable.  The  two  de- 
faults must  concur  before  the  maturity  of  the 
note  Is  accelerated.  The  word  "or**  was  used 
for  "nor."  The  context  shows  It  As  we 
must  assume,  at  this  stage  of  the  case,  that 
no  demand  for  the  payment  of  interest  had 
been  made,  the  right  of  action  against  D.  H. 
Green  for  the  recovery  of  principal  and  in- 
terest had  not  accrued  when  this  action  was 
commenced.  Kinsel  v.  Ballon,  151  Cal.  751. 
91  Pac.  620.  The  stipulation  that  the  note 
shall  become  due  and  payable  if  there  is  a 
default  in  the  payment  of  Interest  for  10 
days  after  a  demand  is  valid.  7  Gyc  599, 
859;  1  Daniel,  Neg.  Inst.  (5th  Ed.)  §  48:  White- 
head V.  Morrill,  108  N.  C.  65.  12  S.  E.  SJM 

The   plaintiff  is   entitled   to   a   Judgment 
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against  R.  N.  Dafljr,  as  he  4lld  not  answer, 
bat  his  failure  to  answer  cannot  prejudice 
D.  H.  Green.  The  admission  by  Duffy  of  a 
demand  upon  him  for  the  payment  of  the  in- 
terest cannot  be  taken  as  any  admission  by 
Green  of  such  a  demand.  The  latter  still 
has  the  right  to  deny  that  any  demand  was 
made,  which  he  has  done,  and  to  have  the 
issue  thus  joined  submitted  to  a  Jury.  Judg- 
ment will  be  entered  in  the  court  below 
against  R.  N.  Duffy.  Plaintiff  moved  in  the 
superior  court  that  judgment  be  rendered 
against  D.  H.  Green  for  the  principal  and  in- 
terest of  the  note.  The  court  properly  re- 
fused to  grant  the  motion.  Until  It  is  found 
that  a  demand  was  made  and  the  interest 
was  not  paid  within  ten  days  thereafter,  the 
plaintiff  will  not  be  entitled  to  judgment  for 
the  principal  of  the  note,  as  by  its  terms  the 
note  will  not  be  due,  so  that  an  action  can  be 
brought  upon  it,  until  the  expiration  of  the 
definite  time  fixed  for  payment — that  is,  three 
years  from  its  date — unless  there  has  been 
or  hereafter  is,  a  default  in  the  payment  of 
interest  for  10  days  after  demand.  Klnsel  y. 
Ballou,  supra. 

The  costs  of  this  court  incurred  by  D.  H. 
Green  will  be  paid  by  the  plaintiff,  who  will 
recover  of  the  defendant  R.  N.  Duffy  all  oth- 
er costs. 

Modified. 


(153  N.  C.  69X) 

STATE   V.    NORMAN. 

(Supreme  Court  of  North  Carolina.     Sept.  21, 

1910.) 

1.  Cbiuinai^    Law    (|    386*)— Trailing    op 
Bloodhounds  —  Evidengis— ADiassisiLiTY. 

To  make  the  testimony  of  trailing  by  blood- 
hounds admisalblej  it  must  be  shown  by  the 
testimony  of  persons  having  knowledge  thereof 
that  the  dog  has  acnteness  of  scent  and  power 
of  discrimination,  and  has  been  trained  or 
tested  in  the  exercise  of  tracking  human  beings, 
and  It  must  also  be  proved  that  the  dog  was  laid 
on  the  trail,  whether  visible  or  not.  at  a  point 
where  the  circumstances  showed  that  the  guilty 
party  had  been,  or  on  a  track  which  such  cir- 
cumstances indicated  to  have  been  made  by  bim. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  i  768 ;  Dec.  Dig.  S  386.*] 

2.  Criminal    Liaw    (§    386*)— Trailing    of 
Bloodhounds  —  Evidence— Admissibility. 

Where  there  were  no  tracks  at  nor  any- 
thing abont  the  i)remise8  connecting  accused 
with  a  crime  committed  thereon,  and  there  were 
no  tracks  between  the  premises  and  a  railroad 
crossing,  and  in  a  field  between  a  public  road 
and  the  house  where  accused  was  found,  evi- 
dence that  a  bloodhound  left  the  premises,  ran 
down  the  track  of  the  railroad  to  a  highway 
crossing,  then  down  the  highway,  and  thence 
across  the  field  to  the  house  of  accused,  and 
that  the  dog  did  not  reoogniee  accused,  though 
he  stood  near  him,  was  inadmissible,  especially 
where  other  persons  had  been  in  the  house  with 
accused. 

[Kd,    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {  768;  Dec.  Dig.  S  386.»1 

S.  Criminal  Law  (§  741»)—E>videnob— Sub- 
mission OF  Issue  to  Jury. 

Where  there  is  no  evidence  of  the  guilt  of 
accused,  or  where  it  is  so  slight  as  not  rea- 


sonably to  warrant  an  inference  of  guilt,  or 
where  it  furnishes  no  more  than  material  for 
mere  conjecture,  the  court  will  not  submit  the 
case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  1713-17^;  Dec.  Dig.  § 
741.  ♦) 

4.   BUBQLABT    (f   45*)— BVIDENOB— SumCIEN- 
OT. 

EMdence  on  a  trial  for  burglary  held  not 
to  justify  the  submission  of  the  case  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §  110 ;  Dec.  Dig.  S  45.*] 

Appeal  from  Superior  Court,  Camden  Coun- 
ty;  Ferguson,  Judge. 

Win  Norman  was  convicted  of  burglary, 
and  he  appeals.    Reversed. 

The  defendant  was  indicted  In  the  court 
below  for  break^ing  and  entering  the  store- 
house of  W.  S.  Berry  with  the  unlawful  and 
felonious  intent  of  stealing,  taking,  and  car- 
rying away  the  goods  and  chattels  of  the 
said  Berry.  The  evidence  tended  to  show 
that  there  were  several  persons  In  the  store 
on  Saturday  night,  the  5th  day  of  March, 
1910.  W.  S.  Berry  went  to  his  store  Monday 
morning,  March  7th,  by  8:30,  and  found  that 
it  had  been  entered,  and  that  a  few  articles 
were  lying  on  the  counter  and  floor.  They 
had  been  taken  from  the  showcase  and  the 
shelves.  The  money  drawer  had  been  tam- 
pered with.  He  left  a  pistol  in  the  drawer  on 
Saturday  night  which  belonged  to  the  de- 
fendant, and  was  pawned  by  him  to  secure 
a  loan  of  $2.  The  pistol  was  the  only  thing 
that  was  taken  from  the  store.  He  tele- 
phoned to  Mr.  J.  W.  Shores,  and  requested 
him  to  bring  his  bloodhound  with  him  to  the 
store,  so  that  they  could  trail  the  thief. 
Shores  came  with  the  bloodhound.  The  dog 
scented  several  articles,  and  started  the  trail 
Just  as  he  scented  the  money  drawer.  He 
left  the  store  and  ran  down  the  track  of  the 
railroad  to  a  public  crossing,  and  then  down 
the  public  road  for  some  distance,  and 
thence  across  a  field  to  the  house  of  a  widow, 
where  Berry  and  Shores  saw  the  defendant 
and  the  woman  standing  in  the  door.  The 
dog  did  not  recognize  the  defendant,  al- 
though he  stood  near  him.  Several  other 
persons  had  stayed  in  the  house  the  night 
before  with  the  defendant  The  defendant 
lived  about  a  mile  from  the  house,  at  his 
father's  home.  There  were  no  tracks  around 
the  store,  and,  as  stated  by  the  prosecuting 
witness,  there  was  "nothing  to  identify  the 
defendant  as  the  person  who  had  entered 
the  house."  The  tracks  of  several  persons 
were  found  on  the  public  road  near  the  rail- 
road crossing,  some  of  which  seemed  to  cor- 
respond with  the  shoes  worn  by  the  defend- 
ant, though  afterwards  a  comparison  was 
made,  and  it  was  found  that,  while  the  track 
was  made  by  a  blunt-toed  shoe,  the  defend- 
ant did  not  wear  such  a  shoe.  There  were 
no  tracks  for  the  dog  to  follow.  The  only 
tracks  found  were  those  near  the  crossing. 
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The  owner  of  the  hound  testified  that  he  was 
a  yomig  dog,  and  had  been  on  but  three 
.trails,  the  results  of  which  were  not  stated. 
He  further  testified  that  he  was  not  regu- 
larly In  the  business  of  training  bloodhounds 
and  trailing  criminals,  but  was  by  trade  a 
painter.  The  dog  was  a  bloodhound  of  good 
strain.  The  defendant's  counsel  requested 
the  court  to  charge  the  jury  that  there  was 
no  evidence  of  the  defendant's  guilt,  which 
the  court  refused  to  do.  and  charged  the  jury 
that  they  must  consider  all  the  circumstances, 
and,  while  they  could  not  convict  upon  the 
evidence  alone  as  to  the  actions  or  conduct 
of  the  dog,  if  they  found  beyond  a  reason- 
able doubt  from  all  of  the  evidence  that  the 
defendant  was  guilty,  they  should  return  a 
verdict  accordingly,  and,  If  not,  they  should 
return  a  verdict  of  not  guilty.  The  defend- 
ant excepted.  The  jury  returned  a  verdict 
of  guilty,  and,  judgment  being  rendered 
thereon,  the  defendant  appealed. 

Thos.  J.  Markham  and  W.  L.  Oohoon,  for 
appellant  Attorney  General  Bickett,  for  the 
State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  think  the  court  should  have 
given  the  instruction  requested  by  the  de- 
fendant. We  have  decided  in  several  cases 
that  the  action  and  conduct  of  a  bloodhound 
in  trailing  a  person  from  the  place  where  a 
crime  has  been  committed  Is  competent  evi- 
dence under  certain  circumstances.  The  con- 
ditions which  must  exist  in  order  to  render 
sucii  evidence  competent  are  stated  in  the 
case  of  Pedigo  v.  Commonwealth,  103  Ky. 
41,  44  S.  W.  143,  42  L.  R.  A.  432,  82  Am. 
St  Rep.  566.  It  Is  there  said:  '^That  in 
order  to  make  such  testimony  (the  trailing 
of  a  track  by  a  dog)  comp^jtent  even  where 
it  is  shown  that  the  dog  is  of  pure  blood,  and 
of  a  stock  characterized  by  acuteness  of 
scent  and  power  of  discrimination,  it  must 
also  be  established  that  the  dog  In  question 
is  possessed  of  these  qualities,  and  has  been 
trained  or  tested  In  their  exercise  In  the 
tracking  of  human  beings,  and  that  these 
facts  must  appear  from  the  testimony  of 
some  person  who  has  personal  knowledge 
thereof.  We  think  It  must  also  appear  that 
the  dog  so  trained  and  tested  was  laid  on  the 
trail,  whether  visible  or  not,  concerning 
which  testimony  has  been  admitted  at  a 
point  where  the  drcumstances  tend  clearly 
to  show  that  the  guilty  party  has  been,  or 
upon  a  track  which  such  circumstances  In- 
dicated to  have  been  made  by  him.  When 
so  indicated,  testimony  as  to  trailing  by  the 
bloodhound  may  be  permitted  to  go  to  the 
jury  for  what  it  is  worth,  as  one  of  the  cir- 
cumstances which  may  tend  to  connect  the 
defendant  with  the  crime  of  which  he  is 
accused.  When  not  so  indicated,  the  trial 
court  should  exclude  the  entire  testimony  in 
that  regard  from  the  jury."  This  court  In 
the  case  of  State  v.  Moore,  129  N.  C.  494,  39 
S.  EI  626,  55  L.  R.  A.  96,  adopted  the  rule  of 


evidence  as  stated  in  that  case,  and,  when 
applying  It  to  the  facts  of  the  Moore  Case, 
said:  "In  this  case  there  Is  no  evidence  to 
connect  the  circumstance  of  the  baying  of 
the  two  defendants,  or  either  of  them,  with 
the  making  of  the  tracks  at  the  time  the 
larceny  was  committed ;  nor  is  there  any  evi- 
dence that  the  dog  scented  any  that  were 
then  made  by  either  of  the  defendants;  nor 
Is  there  any  way  to  ascertain  that  fiact  The 
evidence  admitted  failing  to  become  a  cir- 
cumstance to  connect  the  defendants  with 
the  crime,  and,  failing  to  become  a  circum- 
stance In  corroboration  of  Rountree's  testi- 
mony, there  was  error  in  admitting  it"  Evi- 
dence as  to  the  conduct  of  the  bloodhound  in 
pursuing  the  track  of  a  human  being  was 
admitted  In  the  case  of  State  v.  Hunter,  143 
N.  C.  607,  56  S.  m  647,  118  Am.  St  Rep.  830, 
and  State  v.  Freeman,  146  N.  O.  615,  60  S. 
E.  986,  but  it  will  be  found  on  an  examina- 
tion of  those  two  cases  that  there  were  facts 
and  circumstances  which  made  the  evidence 
reliable  and  therefore  competent  Where 
such  facts  and  circumstances  do  not  exist 
as  in  our  case,  the  evidence  is  conjectural  In 
its  nature,  and  barely  raises  a  well-grounded 
suspicion  as  to  the  guilt  of  the  party.  In  this 
case  there  were  no  tracks  at  the  store,  and, 
as  stated  by  the  prosecutor  In  his  testimony, 
there  was  nothing  about  the  premises  which 
tended  to  connect  the  prisoner  with  the  com- 
mission of  the  crime.  There  were  no  tracks  . 
between  the  store  and  the  railroad  crossing, 
and  there  were  none  In  the  field  between  the 
public  road  and  the  house  where  the  defend- 
ant was  found.  How  can  it  be  said,  with 
any  degree  of  certainty,  that  he  committed 
the  offense?  It  Is  true  that  the  pistol  was 
missing  from  the  money  drawer,  but  it  was 
not  found  In  the  possession  of  the  defendant 
and  the  mere  fact  that  he  owned  the  pistol 
was  not  evidence  of  his  guilt  as  any  other 
person  who  may  have  entered  the  store  could 
have  taken  it  as  well  as  he.  While  the  dog 
ran  from  the  store  to  the  house  where  the 
defendant  was  found,  it  is  stated  in  the  case 
that  he  did  not  '*recognis&e**  the  defoidant 
nor  did  he  give  any  indication  by  his  con- 
duct, which  is  usual  In  such  cases,  that  the 
defendant  was  the  man  whose  trail  he  had 
been  pursuing.  The  rule  Is  that  if  there  be 
no  evidence,  or  If  It  be  so  slight  as  not  rea- 
sonably to  warrant  an  inference  of  the  fact 
in  issue,  or  if  it  furnish  no  more  than  ma- 
terial for  mere  conjecture,  the  court  will  not 
submit  the  issue  to  the  jury.  Brown  v.  Kln- 
sey,  81  N.  O.  245.  In  State  v.  Vinson,  63  N. 
0.  335,  it  was  held  that  evidence  which 
''merely  shows  it  possible  for  the  fact  In  is- 
sue to  be  as  alleged,  or  which  raises  a  mere 
conjecture  that  it  is  so,  Is  an  insufficient 
foundation  for  a  verdict  and  should  not  be 
left  to  the  jury."  So  in  Byrd  v.  Southern 
Express  Company,  139  N.  0.  273,  51  S.  EL 
851,  it  was  said:  "It  all  comes  to  this,  that 
there  must  be  legal  evidence  of  the  fact  in 
issue  and  not  merely  such  as  raises  a  bob- 
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pidcm  or  conjecture  in  regard  to  It  The 
plaintiff  must  do  more  than  show  the  i)Ossi- 
ble  liability  of  the  defendant  for  the  Injury. 
He  must  go  further  and  offer,  at  least,  some 
evidence  which  reasonably  tends  .to  prove 
every  fact  essential  to  his  success."  There 
is  nothing  in  this  case  to  indicate  that  the 
defendant  committed  the  crime  of  breaking 
and  entering  the  storehouse,  except  the  con- 
duct of  the  dog,  and  what  he  did  Is  so  un- 
certain and  unreliable  in  its  character  as  to 
be  insufficient  of  Itself  to  legally  establish 
the  defendant's  guilt  It  was  not  shown  that 
the  defendant  was  at  the  store  on  Saturday 
night,  or  that  his  tracks  were  seen  at  or  near 
the  store,  or  that  he  was  in  possession  of 
any  property  which  was  stolen,  or,  as  we 
have  said,  that  the  dog  indicated  by  his  con- 
duct that  he  was  the  thief.  It  is  Impossible 
to  understand  how  the  dog  could  have  trail- 
ed the  defendant  across  the  field  Wljen  H  ap^- 
pears  that  no  tracks  were  found  there.  A 
careful  analysis  and  consideration  of  the  evi- 
dence convinces  us  that  there  was  no  proof 
of  the  defendant's  guilt  and  he  was,  there- 
fore, entitled  to  the  instruction  which  was 
requested  by  his  counsel. 

In  his  argument  before  us,  the  Attorney 
General,  with  his  usual  frankness,  stated 
that  the  evidence  in  the  case  does  not  "create 
a  just  suspicion  against  the  defendant  and 
the  jury  should  have  been  instructed  to  re- 
turn a  verdict  of  not  guilty."  In  this  view 
of  the  facts,  we  have  concurred  with  him. 

New  trlaL 


(153  N.  C.  72) 

FIRST  NAT.  BANK  OF  KANSAS  CITY  v. 

GRIFFIN  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  21, 

1910.) 

TBIAL  (f  234*)  ^  INSTBUOTIONS  —  AbSUMPTZON 

OF  Fact. 

Where  the  testimonv  of  all  the  officers  of  a 
bank  conversant  with  the  facts  that  the  bank 
W48  an  indorsee  for  value  before  maturity  and 
a  holder  in  due  course  of  the  note  sued  on  was 
not  contradicted,  and  the  maker  relied  solely  on 
the  fraud  of  the  payee  in  procuring  the  note, 
the  court  properly  charged  that  If  the  jury  be- 
lieved the  evidence,  or  if  they  found  the  facts 
to  be  as  testified,  the  verdict  should  be  for  the 
bank. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  i  635 ;  Dec  Dig.  {  234.»] 

Appeal  from  Superior  Court  Bertie  Coun- 
ty;  Ward,  Judge. 

Action  by  the  First  National  Bank  of  Kan- 
sas City  against  one  Griffin  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap* 
peal.     Affirmed. 

Plaintiff's  indorsees,  and  claiming  to  be 
'holders  in  due  course,  sued  upon  the  follow- 
ing instrument:  "Windsor,  N.  C.  Dec.  18, 
1907.  July  1,  1909,  after  date,  for  value  re- 
ceived, we  jointly  and  severally  promise  to 
pay  McLaughlin  Bros.,  or  order,  fifteen  hun- 
dred dollars,  at  the  Bank  of  Windsor,  N.  C, 


with  interest  at  six  per  cent  per  annum,  pay- 
able annually.  [Signed]  Griffin  Bros." — and 
14  others.  Upon  this  note  was  indorsed  a 
payment  of  $100,  and  which  said  note  was 
indorsed  by  ''McLaughlin  Bros."  There  was 
allegation  with  evidence  on  part  of  defend- 
ants tending  to  show  that  the  note  was  pro- 
cured from  defendants  by  false  and  fraudu- 
lent representations  on  the  part  of  the  pay- 
ees. In  r^ly,  plaintiffs  offered  evidence  on 
the  part  of  the  officers  of  the  bank  tending 
to  show  that  said  bank  was  an  indorsee  for 
value  and  a  holder  In  due  course  of  the  in- 
strument sued  on.  The  exception  presented, 
with  the  attendant  facts  and  relevant  evi- 
dence, is  stated  in  the  case  on  appeal  as  fol- 
lows :  'The  plaintiff  then  introduced  the  dep- 
ositions of  the  president  the  cashier,  and  dis- 
count teller  of  the  plaintiff  bank,  who  testi- 
fied as  follows:  'That  the  plaintiff  bank  is 
a  corpckration,  doing  a  banking  business  in 
Kansas  City,  Mo.,  and  that  the  said  bank  pur- 
chased the  note  sued  on  in  this  action  of  Mc- 
Laughlin Bros.,  the  payees  of  the  said  note, 
before  its  maturity,  to  wit,  in  February,  1909, 
and  for  value;  that  the  said  note  was  pur- 
chased and  tak^  by  the  plaintiff  bank  in  due 
course,  and  the  said  bank  and  none  of  its  of- 
ficers or  agents  had  any  knowledge  of  the 
said  McLaughlin  Bros.,  or  any  agent  of  theirs, 
if  any  were  made,  or  any  equities  whatever 
in  favor  of  the  defendants,  or  any  other  de 
fenses  set  up  by  the  defendants* in  their  an- 
swer.' They  further  testified  that  the  plain- 
tiff bank  purchased  said  note  in  regular  course 
of  business,  in  good  faith,  without  any  notice 
of  any'  defects  in  its  execution  or  of  any  eq- 
uities in  favor  of  the  defendants,  and  that 
it  paid  fuU  value  for  said  note,  less  the  usu- 
al discount ;  that  on  the  date  of  its  purchase 
by  plaintiff  the  amount  due  on  said  note  was 
$1,529.02,  and  that  plaintiff  paid  for  same 
$1,488,  which  was  the  full  amount  due  there- 
on, less  the  regular  discount  of  6  per  cent, 
which  discount  amounted  to  $41.02 ;  that  said 
McLaughlin  Bros,  indorsed  said  note  to  the 
plaintiff  bank,  and  the  amount  of  the  pur- 
chase, to  wit  $1*488,  was  placed  to  the  credit 
of  said  McLaughlin  Bros,  upon  the  books  of 
the  bank,  and  by  them  checked  out  in  the  reg- 
ular course  of  their  business;  that  McLaugh- 
lin Bros,  are,  and  have  been  for  several  years, 
regular  customers  of  the  bank,  and  Mr.  Wil- 
liam McLaughlin,  of  the  firm  of  McLaughlin 
Bros.,  resides  in  ICansas  City.  Upon  cross- 
examination  the  witnesses  stated  that  they 
knew  MclSaughlin  Bros.;  that  they  were  sol- 
vent and  had  been  /or  many  years  customers 
of  the  bank,  but  they  did  not  know  any  one 
of  the  makers  of  the  said  note,  and  knew 
nothing  of  their  financial  standing.  Here  the 
plaintiff  rested.  Whereupon  the  defendant 
offered  evidence  tending  to  show  that  the 
agent  of  McLaughlin  Bros,  who  took  the  note 
made  the  representations  to  the  defendants 
set  out  in  the  answer,  and  that  these  repre- 
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sentatloBfl  were  false,  and  they  were  induced  | 
to  sign  the  said  note  on  account  of  the  said 
representations.  Here  the  defendants'  coun- 
sel stated  that  the  defendants  had  no  evi- 
dence to  offer  upon  the  question  of  plaintiff's 
heing  a  holder  in  due  course.  The  court 
charged  the  jury,  if  they  should  find  all  the 
facts  to  be  as  testified  by  the  witnesses  In 
this  case,  they  should  answer  the  issue  'Yes/  " 
There  was  yerdict  for  plaintiff  for  amount 
due  on  note.  Judgment  on  the  verdict,  and 
defendants  excepted  and  appealed. 

Pruden  &  Pruden,  Oillam  &  Davenport, 
and  S.  B.  Shepherd,  for  appellants.  Winston 
&  Matthews,  for  appellee. 

HOKE,  J.  This  case  is  governed  by  the 
decision  of  the  court  in  Bank  v.  Fountain, 
148  N.  C.  590,  62  S.  E.  738,  and  affords  a 
good  illustration  of  the  principles  declared 
and  approved  in  that  opinion.  A  new  trial 
was  granted  in  Fountain's  Case  for  the  rea- 
son that  after  evidence  had  been  offered  tend- 
ing to  show  fraud  in  the  procurement  of  the 
note  and  the  President  of  the  Bank  in  reply 
had  testified.  In  substance,  that  the  bank  had 
purchased  the  note  in  due  course,  and  was 
an  endorsee  for  value  before  maturity  and 
without  notice,  the  judge  below  charged  the 
jury,  among  other  things,  that  the  prima  fade 
case  of  plaintiff,  the  holder  of  the  note,  had 
been  restored  by  the  uncontradicted  evidencef 
of  the  president  of  the  bank  that  it  had  ac- 
quired the  note  in  the  usual  course  of  busi- 
ness before  maturity  and  without  notice  of 
any  vice  in  it,  thereby  erroneously  invading 
the  province  of  the  jury  by  assuming  that 
the  evidence  of  the  bank  president  was  true, 
and  should  be  so  accepted  by  them.  After 
holding  that  this  was  reversible  error  in 
the  trial  below,  the  court  in  the  opinion 
speaking  further  to  the  subject  said:  "It 
may  be  that  when  fraud  is  established  in 
procuring  the  instrument  or  there  has  been 
evidence  offered  tending  to  establish  it,  if  the 
plaintiff,  as  he  is  then  required  to  do,  should 
lay  before  the  jury  all  the  evidence  available 
as  to  the  transaction,  and  it  should  thereby 
appear,  with  no  evidence  to  the  contrary  and 
no  other  fair  or  reasonable  inference  permis- 
sible, that  plaintiff  was  the  purchaser  of  the 
instrument  in  good  faith,  for  value,  before 
maturity  and  without  notice,  the  court  could 
properly  charge  the  jury  If  they  'believed  the 
evidence'  or  if  they  'found  the  facts  to  be  as 
testified' — a  more  approved  form  of  expres- 
sion— ^they  would  render  a  verdict  for  plain- 
tiff. But  there  the  fraud  having  been  estab- 
lished or  having  been  alleged,  and  evidence 
offered  to  sustain  it,  the  circumstances  and 
bona  fides  of  plaintiff's  purchase  were  the 
material  questions  in  the  controversy,  and 
both  the  issue  and  the  credibility  of  the  evi- 
dence offered  tending  to  establish  the  position 
of  either  party  in  reference  to  it  was  for  the 
jury,  and  not  for  the  court    State  v.  Hill, 


141  N.  C.  771  [53  S.  B.  811] ;  Riley's  Case,  113 
N.  C.  651  [18  S,  B.  168]."  And  in  concluding 
the  opinion  the  court  again  stated  the  posi- 
tion as  follows:  "If,  when  all  the  facts  at- 
tendant upon  the  transaction  are  shown,  there 
is  no  fair  or  reasonable  inference  to  the  con- 
trary permissible,  the  judge  could  charge  the 
jury,  if  they  believed  the  evidence,  to  find  for 
plaintiff,  the  burden  in  such  case  having  been 
clearly  rebutted.  But  the  issue  Itself  and  the 
credibility  of  material  evidence  relevant  to 
the  inquiry  is  for  the  jury,  and  it  constitutes 
reversible  error  for  the  court  to  decide  the 
question  and  withdraw  its  consideration  from 
the  jury." 

The  facts  presented  bring  the  present  case 
clearly  within  the  principles  stated.  All  the 
ofilcers  of  the  bank  who  were  conversant  with 
the  matter  testified  in  effect  that  the  bank 
was  an  indorsee  for  value  before  maturity 
and  holder  in  due  course  of  the  instrument 
sued  on. '  There  was  no  evidence  which  con- 
tradicted or  tended  to  contradict  their  testi- 
mony, and  the  judge  below  properly  charged 
the  jury,  "if  they  believed  the  evidence  or  if 
they  found  the  facts  to  be  as  testified  they 
would  render  a  verdict  for  plaintiff."  There 
is  no  error,  and  the  judgment  below  la  af- 
firmed. 

No  error. 


(153  N.  C.  SS) 
HIGSON  et  ux.  v.  NORTH  RIVER  INS.  CO. 

(Supreme  Ooort  of  North  Carolina.     Sept.  21, 

1910.) 

1.  RsifovAi.  OF  Causes  (§  95*)— Divers*  Cit- 
izenship—Jubisdiction  OP  State  Coubt. 

The  jurisdiction  of  a  state  court  over  a 
cause  removable  to  the  federal  court  on  the 
ground  of  diverse  citizenship  terminates  on  the 
timely  filing  in  the  state  court  of  a  proper  pe- 
tition and  bond  for  removal  to  the  federal 
court. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  K  204,  205;  Dec  Dig.  | 
95.*] 

2.  Removai.  of  Causes  (§{  86,  89*)— Diverse 
Citizenship  —  Jubisdiction  of  State 
Coubt. 

A  state  court  having  jurisdiction  of  a  cause 
removable  to  the  federal  court  on  the  sroond 
of  diverse  citizenship  need  not  surrenaer  its 
jurisdiction  unless  the  petition  for  removal 
shows  on  its  face  a  removable  cause  founded  on 
diverse  citizenship,  and  unless  the  petition  and 
accompanying  bond  are  filed  in  the  state  court 
within  the  time  required  by  Acts  Cong.  March 

3.  1887.  c.  373,  I  1,  24  Stat  553  and  Act  Cong. 
Aug.  13,  1888.  c.  86a.  i  1,  25  Sut  435  (U.  S. 
Comp.  St  1901,  p.  610). 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  {§  16^172,  189,  195  ;*  Dec 
Dig.  H  86,  89.»] 

3.  Removal  of  Causes  (|  79*)— APFUOATioxf 
—Time  to  File. 

An  application  by  a  defendant  to -remove 
a  cause  from  a  state  court  to  the  federal  court 
on  the  ground  of  diversity  of  citizenship  must 
be  made  to  the  state  court  when  the  answer  is 
due,  though  plaintiff  does  not  then  move  for 
judgment  by  default,  and  the  fact  that  the  oriip- 
inal  summons  and  complaint  were  destroyed  by 
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fire  subsequent  to  the  time  for  answering  does 
not  aCect  the  rights  of  defendant 

[Ed.  Note.— For  other  cases,  see  RemoFval  of 
Causes,  Gent  Dig.  §§  141-146;  Dec.  Dig.  % 
79.»] 

4.  Removal  of  Causes  (|  89*)— Application 

—Filing — Effect. 

A  filing  with  the  clerk  of  court  of  a  petition 
and  bond  for  the  removal  of  a  cause  to  the 
federal  court  is  not  a  presentation  to  the  judge 
in  term  as  required  by  statute. 

[EM.  Note.— For  other  cases,  see  Removal  of 
Causes,  C^ent  Dig.  §  189;  Dec.  Dig.  |  89.*] 

6.  Removal  of  Causes  (§  89*)— Application 
—Jurisdiction  of  Court. 

A  proceeding  to  remove  a  cause  from  a 
state  court  to  the  federal  court  on  the  ground 
of  diveise  citizenship  must  be  commenced  in 
the  state  court,  and  the  filing  of  a  petition  in 
the  federal  court  does  not  authorize  the  federal 
court  to  order  a  removal. 

[EA.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {  189;  Dec  Dig.  §  89.*] 

Q.  Removal  of  Causes  (§  107*)— Application 

—Waiver. 

The  act  of  plaintiff's  counsel  in  appearing 
In  the  federal  court  erroneously  ordering  the  re- 
moval to  it  of  an  action  commenced  in  a  state 
court,  and  in  moving  to  remand  the  cause  to 
the  state  court,  does  not  confer  jurisdiction  on 
the  federal  court,  but  the  motion  to  remand  is 
a  challenge  to  the  jurisdiction  of  the  federal 
court. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Dec.  Dig.  i  107.*] 

7.  Judgment  (S  17*)— Default. 

Where  a  defendant  admits  the  dne  service 
of  summons,  a  judgment  by  default  ma^r  be 
rendered  in  the  absence  of  a  summons  substitut- 
ed in  place  of  the  original  summons  served  on 
defendant  and  destroyed. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  25;  Dec.  Dig.  |  17.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Peebles,  Judge. 

Action  by  W.  B.  Hlgson  and  wife  against 
the  North  River  Insurance  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

See,  also,  67  S.  B.  509. 

No  answer  has  been  filed,  but  on  the  23d 
of  April,  1910,  defendant  filed  a  petition  and 
bond  for  removal  to  the  Circuit  Court  of  the 
United  States,  which  at  the  hearing  before 
Judge  Peebles  was  urged  in  bar  of  the  judg- 
ment by  default  Upon  the  hearing  his  hon- 
or rendered  the  following  judgment:  '*This 
cause  coming  on  to  be  heard  before  Hon.  R. 
B.  Peebles,  judge  presiding  at  the  May  term 
of  Pitt  county  superior  court,  1910,  upon 
the  motion  of  attorneys  for  plaintiff  for  judg- 
ment by  default  and  inquiry  for  want  of  an 
answer  on  the  part  of  defendant,  and  the 
same  having  been  argued  fully  by  Messrs. 
6klnner  ft  Whedbee,  attorneys  for  plaintiff, 
and  it  appearing  to  the  court  that  summons 
In  this  action  was  Issued  September  11,  1909, 
and  served  September  14,  1909,  and  that 
thereafter  complaint  was  filed  December  9, 
1909,  and  that  since  the  issuance  of  the  sum- 
mons in  this  cause  there  have  been  civil 
terms  of  Pitt  county  superior  court  as  fol- 
lows, to  wit:    December  13,  1909;    January 


24,  1910;  March  21,  1910;  and  May  2,  1910— 
and  that  no  answer  has  been  filed  to  the 
complaint  filed  In  this  caus^,  and  at  none  of 
the  terms  of  said  court,  nor  at  any  other 
time  has  the  defendant  in  the  above-entitled 
cause  made  any  motion  or  obtained  any 
leave  of  record  to  file  answer,  and  that  the 
defendant  up  to  the  23d  day  of  April,  1910, 
never  filed  any  bond  or  made  any  motion  for 
the  removal  of  this  cause  from  this  court; 
the  May  2d  term  only  held  for  one  day,  and 
the  petition  was  not  called  to  the  attention 
of  the  court,  and  the  judge  announced  that 
he  would  remain  as  long  as  there  was  any- 
thing he  could  do:  It  is  therefore  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
plaintiff  W.  B.  Hlgson  is  entitled  to  recover 
of  the  defendant  in  this  action  on  account  of 
the  matters  and  things  alleged  in  the  com- 
plaint; and  it  is  further  ordered  that  a  jury 
come  at  a  subsequent  term  of  this  court  to 
assess  the  amount  of  the  damages  that  the 
plaintiff  is  entitled  to  recover  of  the  defend- 
ant company  by  reason  of  the  matters  and 
things  alleged  in  the  complaint.  And  this 
cause  is  retained  for  further  orders.  R.  B. 
Peebles,  Judge  Presiding."  From  the  judg- 
ment rendered,  the  defendant  appealed. 

Moore  &  Long,  Tillett  &  Guthrie,  for  ap- 
pellant   Harry  Skinner,  for  appellees. 

BROWN,  J.  It  appears  to  be  settled  by 
both  the  federal  and  state  courts  in  numer- 
ous decisions  based  upon  petitions  to  re- 
move causes  pending  in  state  courts  upon 
the  ground  of  diverse  citlzendhlp  that  the 
jurisdiction  of  a  state  court  over  a  removable 
case  terminates  upon  the  timely  filing  there- 
in of  a  proper  petition  and  bond  for  its  re- 
moval to  a  Circuit  Court  of  the  United  States. 
Nat  S.  S.  Co.  V.  Tugman,  106  U.  S.  118,  1 
Sup.  Ct  58,  27  L.  Ed.  87;  Stone  v.  State  of 
South  Carolina,  117  U.  S.  430,  6  Sup.  Ot 
799,  29  L.  Ed.  962;  Wlnslow  v.  Collins,  110 
N.  C.  121,  14  S.  E.  512.  It  is  equally  well 
settled  that  the  state  court  is  not  bound  to 
surrender  Its  jurisdiction  unless  the  petition 
shows  upon  its  face  a  removable  cause 
founded  upon  diverse  citizenship,  and  unless 
such  petition  and  an  accompanying  bond  are 
filed  in  the  state  court  within  the  time  re- 
quired by  the  act  of  Congress  of  1887  and 
1888  (Act  March  3,  1887,  c.  373,  8  1,  24  Stat 
553,  and  Act  Aug.  13,  1888,  c.  866,  |  1,  25 
Stat.  435  [U.  S.  Comp.  St  1901,  p.  610]). 
Railroad  v.  Daughtry,  138  U.  S.  298,  11  Sup. 
Ct.  306,  34  L.  Ed.  9;  Stone  v.  State,  117  U. 
S.  430,  6  Sup.  Ct  799,  29  Ia  Ed.  962;  How- 
ard V.  Railroad,  122  N.  C  944,  29  S.  B.  778; 
Corp.  Commission  v.  Railroad,  151  N.  C.  447, 
66  S.  B.  427;  Moon  on  Rem.  §  156.  The  stat- 
ute is  imperative  that  the  application  to 
remove  must  be  made  to  the  state  court 
when  the  answer  is  due,  and,  although  the 
plaintiff  does  not  then  move  for  judgment 
by  default,  it  cannot  be  held  that  he  thereby 
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extends  the  time  for  removal.  Railroad  y. 
Daughtry,  supra;  Moon,  §  1^6.  Mr.  Moon 
says:  *'A  plaintiff  may  even  stipulate  that 
defendant  shall  have  further  time  to  answer 
without  plaintiff  thereby  consenting  that  a 
petition  for  removal  may  be  filed  after  the 
time  limited  therefor  has  expired/'  Again, 
the  same  author  says:  "The  better  reason, 
if  not  the  weight  of  authority,  sustains  the 
theory  that  the  state  court  in  which  a  suit 
is  pending  cannot  by  an  order  extending  the 
time  for  the  defendant  to  answer,  or  other- 
wise enlarge  the  time  within  which  a  peti- 
tion for  removal  may  be  filed.'*  In  support 
of  the  text  the  author  cites  a  great  array 
of  decided  cases  from  the  federal  courts. 
Page  446w  Referring  to  this  construction  of 
the  act.  Judge  Sanborn  says:  "It  secures 
uniformity  in  the  practice,  prevents  delays, 
and,  I  think,  is  in  accord  with  the  evident 
intention  of  Congress.  It  was  not  within 
any  time  that  a  defendant  might  procure  to 
be  given  him  by  the  court  or  his  opponent, 
but  within  the  time  fixed  by  the  statute,  that 
Congress  intended  the  petition  should  be 
filed."  Gold  Mining  Co.  v.  Hunter  (C.  C.) 
60  Fed.  305;  Howard  v.  Railroad,  122  N. 
C.  044,  29  S.  E.  778,  and  cases  cited. 

The  fact  that  the  courthouse  of  Pitt  coun- 
ty was  burned  on  February  24,  1910,  when 
the  original  summons  and  complaint  in  this 
cause  were  destroyed,  cannot  help  the  de- 
fendant. The  complaint  was  filed  December 
9,  1909.  Civil  terms  of  the  superior  court 
convened  on  December  13«  1909,  and  Janu- 
ary 24,  1910.  At  neither  of  those  terms  did 
the  defendant  offer  to  file  the  petition  and 
bond  for  removal,  but  waited  until  April  23d 
long  after  the  time  for  answering  had  ex- 
pired. It  is  true  the  defendant  filed  with 
the  clerk  of  the  superior  court  of  Pitt  coun- 
ty on  January  24,  1910,  a  copy  of  a  petition 
and  bond  for  removal  of  this  cause,  but  it 
was  a  copy  of  a  petition  addressed  to  the 
judge  of  the  United  States  Circuit  Court 
for  the  Eastern  District  of  North  Carolina, 
and  filed  in  that  court,  praying  the  federal 
judge  to  order  a  removal  of  this  cause  to 
that  court.  This  copy  was  attached  to  a 
copy  of  an  order  of  said  judge  directing  the 
clerk  of  the  Circuit  Court  to  cause  a  copy 
of  such  petition  and  his  order  to  be  forward- 
ed to  the  superior  court  of  Pitt  county,  to 
the  end  that  said  record  may  be  certified  to 
the  Circuit  Court  of  the  United  States.  It 
was  not  an  original  petition  for  removal  ad- 
dressed, as  it  should  be,  to  the  judge  of  the 
superior  court  of  Pitt  county  (as  the  peti- 
tion filed  April  23d  was  addressed),  but  only 
a  copy  of  a  proceeding  commenced  originally 
in  the  Circuit  Court  of  the  United  States, 
and  delivered  to  the  clerk  of  the  superior 
court  of  Pitt  county.  Nevertheless,  treating 
it  as  an  original  petition  for  the  sake  of 
argument,  it  was  not  filed  within  the  time 
required  by  law  nor  presented  to  the  superi- 
or court  in  term. 

The  time  for  answering  according  to  our 


statute  expired  with  the  term  convening  De- 
cember 13, 1909,  and  a  filing  with  the  derk  of 
a  petition  and  bond  for  removal  is  not  a 
presentation  to  the  judge  in  term  as  is  re- 
quired. Railway  Co.  v.  Roberts,  141  U.  8. 
690,  12  Sup.  a.  123,  35  L.  Ed.  905 ;  Howard 
V.  Railroad,  supra;  Shedd  v.  Fuller  (C.  C-) 
30  Fed.  600;  Roberts  v.  Railway  Co.  (a  C.) 
45  Fed.  433.  It  is  further  contended  that  the 
order  of  the  district  judge  had  the  effect  to 
remove  the  cause  into  the  Circuit  Court  of 
the  United  States,  and  to  oust  the  jurisdic- 
tion of  the  state  court.  We  cannot  concede 
this,  and  with  entire  respect  for  the  learned 
judge  must  hold  that  his  order  cannot  have 
the  effect  to  terminate  the  jurisdiction  of 
the  state  court  If  the  removal  proceeding 
were  founded  in  the  local  prejudice  act  of 
Congress,  we  should  willingly  concede  that 
his  order  lawfully  transferred  the  cause  to 
the  Circuit  Court  But  where  the  ground  of 
removal  is  solely  that  of  diverse  citizenship, 
as  we  understand  the  law,  the  Circuit  Court 
has  no  authority  to  order  a  transfer  of  the 
cause,  especially  when  at  the  time  no  petition 
and  bond  has  been  presented  to  the  state 
court  as  was  the  case  here.  The  right  of  re- 
moval for  diverse  citizenship  is  purely  statu- 
tory, and,  before  the  jurisdiction  of  the  state 
court  can  be  disturbed,  it  must  appear  af- 
firmatively that  a  proper  petition  and  bond 
has  been  in  due  time  presented  to  the  state 
court  when  as  said  by  Chief  Justice  Waite, 
in  Stone  v.  South  Carolina,  117  U.  S.  430,  6 
Sup.  Ct.  799,  29  L.  Ed.  .962:  'TThe  state  court 
is  at  liberty  to  determine  for  itself  whether 
on  the  face  of  the  record  a  removal  had  been 
effected."  The  learned  Chief  Justice  then 
proceeds  to  say:  **If  it  decides  against  re- 
moval and  proceeds  with  the  cause,  notwith- 
standing the  petition,  its  ruling  on  that  que» 
tion  will  be  reviewable  here  after  final  judg- 
ment under  section  709  of  the  Revised  Stat- 
utes (U.  S.  Comp.  St  1901,  p.  575) — citing  sev- 
eral case&  If  the  state  court  proceeds  after 
a  petition  for  removal,  it  does  so  at  the  risk 
of  having  its  final  judgment  reversed,  if  the 
record  on  its  face  shows  that  when  the  peti- 
tion was  filed  that  court  ought  to  have  given 
up  its  jurisdiction."  The  act  of  Congress 
does  not  confer  upon  the  lower  federal  courts 
the  power  to  order  removal  of  causes  on  ac^ 
count  of  diverse  citizenship,  as  it  does  in  the 
local  prejudice  act  but  the  removal  proceed- 
ing must  commence  in  the  state  court  by  fil- 
ing the  petition  and  bond  there.  At  the  time 
Judge  Connor's  order  was  made^  January  10, 
1910,  no  petition  or  bond  had  ever  been  filea 
in  the  superior  court  of  Pitt  county,  either 
presented  to  the  judge,  or  filed  with  the  clerk, 
and  that  court  had  not  been  asked  to  sur- 
render its  jurisdiction. 

We  fail  to  find  any  authority*  state  or  fed- 
eral, which  sustains  the  action  of  the  Circuit 
Court  under  such  circumstances,  and  its  or^ 
der  cannot  have  the  effect  to  oust  the  jnrifs- 
diction  of  the  superior  court  of  Pitt  county. 
"A  state  court  is  not  gusted  of  its  Jurisdic- 
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tlon  of  a  tSLse  by  unauthorized  proceedings 
taken  for  removal  of  the -same  case  to  a  fed- 
eral court"  Johnson  v.  Wells  Fargo  Oo.  (C. 
C.)  91  Fed.  1 ;  Tevis  v.  Pallentine  Insurance 
Co.  (C.  G)  149  Fed.  560.  It  is  contended  that 
the  plaintiff's  counsel  appeared  in  the  Circuit 
Court  and  moved  to  remand  to  the  state 
court,  and  that  such  action  is  a  recognition 
of  the  Circuit  Court's  jurisdiction  and  power 
to  make  the  original  order.  We  are  unable  to 
see  how  any  action  of  plaintilTs  counsel  can 
confer  on  a  court  a  jurisdiction  not  conferred 
by  law,  but  we  would  regard  a  motion  to  re- 
mand as  rather  in  the  nature  of  a  challenge 
to  the  Jurisdiction  of  the  Circuit  Court  to 
make  the  order  of  removal  rather  than  a  sub- 
mission to  or  recognition  of  it.  The  motion 
was  .doubtless  made  to  inrevent  an  unseemly 
conflict  between  the  state  and  federal  courts. 
Had  the  defendant  pursued  the  usual  and  or- 
derly procedure,  the  petition  and  bond  would 
have  been  presented  to  the  superior  court  in 
term,  and,  if  the  Judge  determined  that  on 
the  face  of  the  record  a  removal  had  not  been 
effected,  the  defendant  could  have  appealed 
to  this  court,  and,  if  necessary,  had  its  Judg- 
ment reviewed  by  the  Supreme  Court  of  the 
United  States,  and  thus  preserved  its  right 
to  answer  until  the  right  of  removal  had  been 
finally  adjudicated.  On  the  contrary,  the  de- 
fendant chose  to  commence  his  removal  pro- 
ceedings originally  in  the  Circuit  Court  and 
declined  to  file  its  answer  to  the  complaint 
in  the  state  court.  There  was  nothing  left 
for  the  state  court  to  do  but  grant  the  plain- 
tiff's motion  for  Judgment  by  default  and  in- 
quiry. 

The  point  Is  made  that  a  Judgment  by  de- 
fault cannot  be  lawfully  rendered  in  the  ab- 
sence of  a  summons  substituted  in  place  of 
the  original  served  on  defendant  September 
14,  1909,  and  destroyed  by  fire.  This  Is  not 
necessary  as  the  defendant  admits,  when  It 
filed  its  petition  for  removal  on  April  23d, 
that  it  had  been  made  a  party  defendant  to 
this  action.  This  is  not  only  admitted  by  the 
act  of  filing  itself,  but  it  Is  expressly  stated 
in  the  petition  that  the  summons  has  been 
duly  served  on  defendant  Nevertheless  the 
substituted  summons  has  been  filed  in  the 
record  by  leave  of  this  court  since  the  argu- 
ment 

The  cause  is  remanded  to  the  superior 
court  of  Pitt  county  with  instructions  to  exe- 
cute the  inquiry,  and  otherwise  proceed  as 
the  law  directs. 

Affirmed. 

CLARK,  a  J.  (concurring).  The  great  bulk 
of  court  business  under  our  system  of  govern- 
ment is  necessarily  in  the  state  courts.  The 
federal  courts  have  a  restricted  Jurisdiction 
which  is  limited  to  matters  marked  out  by 
the  United  States  Constitution.  So  true  is 
this  that  in  all  actions  In  a  federal  court  it 


is  presumed  that  the  court  is  without  Jurhk 
diction  until  the  contrary  affirmatively  ap- 
pears. Robertson  v.  Cease,  97  U.  S.  646,  24 
L.  Ed.  1057;  11  Qyc.  855.  In  those  instan- 
ces of  concurring  Jurisdiction  in  which  not- 
withstanding a  state  court  has  first  taken  Ju- 
risdiction the  federal  Judiciary  act  permits 
a  removal  into  the  federal,  such  removal  is 
permissible  only  when  the  motion  is  made  in 
apt  time,  and  in  all  respects  complies  with 
the  requirements  of  the  act  of  Congresa 
Whether  it  does  so  comply  is  a  matter  of 
which  the  state  court  Is  competent  to  Judge, 
as  well  as  the  United  States  Court ;  the  fed- 
eral Supreme  Court  being  the  final  arbiter. 
Stone  V.  South  Carolina,  117  U.  S.  430,  6 
Sup.  Ct  799,  29  L.  Ed.  962. 

A  writ  of  error  lies  from  a  state  Supreme 
Court  to  the  United  States  Supreme  Court 
though  even  this  was  strenuously  denied  in 
the  early  history  of  the  court  But  there  is 
no  superiority  or  inferiority  betweefi  the 
state  superior  court  and  the  federal  District 
and  Circuit  Courts.  They  are  co-ordinate 
courts.  Just  as  the  state  superior  courts  are 
between  themselves.  The  right  to  rejnove 
cases  from  the  state  court  to  the  federal 
court  argues  no  superiority  in  the  latter  over 
the  former,  but  only  indicates  that,  in  the 
purview  of  the  federal  Constitution  and  laws, 
the  nature  of  the  case  is  such  that  the  de- 
fendant is  entitled  to  have  it  tried  in  the  fed- 
eral court,  but  only  when  the  defendant  has 
made  his  motion  within  the  time  and  in  the 
manner  prescribed  by  the  statute.  It  is  not 
inappropriate  to  say  this  much,  as  the  learn- 
ed counsel  for  the  defendant.  In  his  argu- 
ment here,  spoke  of  the  writ  going  "down" 
from  the  federal  Circuit  Court  to  the  state 
superior  court  "Words"  said  the  great  ora- 
tor Mirabeau,  "are  things,"  and  in  matters 
touching  the  Jurisdiction  of  courts  there 
should  be  entire  accuracy  of  thought  and 
speech.  The  Jurisdiction  of  the  federal  courts 
below  the  Supreme  Court,  as  well  as  their 
existence,  is  entirely  statutory,  created  origi- 
nally by  the  Judiciary  act  of  1789  and  modified 
by  statutes  since,  and  subject  to  further 
modifications,  but  not  to  exceed  the  limits 
marked  out  by  the  United  States  Constitution. 
U.  S.  V.  Railroad,  98  U.  S.  569,  25  U  Ed.  143. 
The  United  States  Supreme  Court  alone  is 
not  a  legislative  creation,  and  therefore  it 
cannot  be  abolished  by  act  of  Congress  (as 
has  been  the  case  with  CHrcult  and  District 
Courts),  but  even  that  high  court  is  depend- 
ent upon  Congress  for  the  exercise  of  its  Ju- 
risdiction, which  as  prescribed  by  Const  U. 
S.  art '3,  {  2,  cl.  2,  is  "with  such  exceptions, 
and  under  such  r^^ations,  as  the  Congress 
shall  make."  The  federal  courts  therefore 
have  no  inherent  Jurisdiction,  and  their  limit- 
ed Jurisdiction  extends  only  to  the  cases,  and 
can  be  exercised  only  In  the  instances  marked 
out  by  the  statute. 
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(153  N.  C.  88)  

In  xe  HVBRETTPS  WILI*. 

(Supreme  Court  of  North  Oarolina.     Sept  21, 

1910.) 

1.  WiLU9    (I    163*)—PiioBATB— Undue   Influ- 
ence—Bxtbden  OF  Pboof. 

Where  a  will  was  executed  through  the 
intervention  of  a  person  occupying  a  fiduciary 
relation  to  testator,  whereby  such  person  was 
made  executor  and  a  large  beneficiary,  there 
was  a  suspicion  of  undue  influence,  and  such 
pMBrson  had  the  burden  of  removing  the  suspi- 
cion by  proving  that  the  will  was  the  voluntary 
act  of  testator. 

[E2d.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  390^95;  Dec.  Dig.  §  163.*] 

2.  Wills  (S  163*)— Probate— Undue  Influ- 
ence—Burden OF  Proof. 

Where  a  feeble  or  dying  person  was  brought 
under  a  strong  and  exclusive  influence  to  make 
an  unfair  wul,  the  burden  of  proving  good 
faith  was  on  those  setting  up  the  will,  and 
claiming  its  benefits. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  398;  Dec.  Dig.  {  163.»] 

8.  WiiiLs  (I  166*)- Undue  Influence— Evi- 
dence. 

The  undue  influence  invalidating  a  will 
may  be  proved  by  a  number  of  facts,  each  one 
of  which  standing  alone  may  be  of  little  weight, 
but  taken  collectively,  may  satisfy  a  rational 
mind  of  its  existence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  421-437;  Dec.  Dig.  §  166.*] 

4.  Wills  (§  166*)- Undue  Influence— Evi- 
dence—Sufficiency. 

Evidence  held  to  justify  a  finding  that  a 

will  was  procured  by  undue  influence. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 

Dig.  §§  421-437;  Dec.  Dig.  §  166.*] 

Appeal  from  Superior  Court,  Washington 
County;    Ferguson,  Judge. 

Proceedings  for  the  probate  of  the  will  of 
Amelia  Everett,  deceased,  instituted  by  the 
executor  of  the  will  and  legatees,  in  which 
Harry  Wheelock  appeared  as  caveator.  From 
a  judgment  denying  probate,  propounders  ap- 
peal.   Affirmed. 

This  is  an  issue  of  devisavit  vel  non  tried 
at  January  special  term,  1910.  The  propound- 
ers of  the  will  are  Addison  Everett,  the  broth- 
er of  testatrix,  the  executor  to  the  will,  and 
certain  other  legatees.  The  caveator  is  Har- 
ry Wheelock,  the  only  son  of  testatrix.  This 
issue  was  submitted:  '*l8  the  paper  writing 
propounded  and  every  i>art  thereof  the  last 
will  and  testament  of  Amelia  Everett?  An- 
swer: No."  From  the  judgment  rendered, 
the  propounders  appeal.  The  facts  are  fully 
stated  in  the  opinion  of  the  court 

A.  O.  Oaylord  and  S.  B.  Spruill,  for  pro- 
pounders. Ward  &  Grimes  and  Wm.  M. 
Bond,  for  caveator. 

BROWN,  J.  The  only  assignment  of  error 
presented  here  is  the  refusal  of  the  judge  to 
charge  the  jury  that  there  is  no  sufficient 
evidence  of  undue  influence. 

The  testimony  tends  strongly  to  prove  that 
Addison  Everett,  the  executor,  was  the  busi- 
ness adTiser  of  his  sister,  the  testatrix;   that 


a  few  days  before  h^  deatb,  at  a  time  when 
she  was  very  sick  in  4>ed,  he  procured  from 
her  a  check  for  about  $900,  all  the  money  she 
had  in  bank;  that  Addison  stated  he  was 
getting  the  money  for  testatrix's  mother,  but, 
in  fact,  he  gave  it  to  his  own  daughter,  who 
afterwards  left  for  New  York  and  has  not 
returned,  fiaid  daughter  was  in  the  room 
when  the  will  -was  signed,  and  had  the  will 
when  the  witness  entered  the  room.  When 
Addison  went  in  the  room  with  the  witnesses 
he  said:  *'Here  are  parties  to  witness  wUl.'* 
All  the  witnesses  agreed  that  from  the  time 
the  parties  entered  the  room  up  to  the  time 
they  left  the  sick  woman  did  not  speak  a 
word  to  anybody  about  the  will  or  anything 
else;  she  being  in  'bed  in  desperate  condition 
at  the  time.  Addison  was  appointed  execu- 
tor. He  got  a  large  part  of  the  dead  wo- 
man's property.  His  wif^,  his  daughters, 
and  his  brother  got  all  the  balance  of  her 
property,  except  $10,  which  ^y  the  terms  ot 
the  will  were  given  to  her  son.  It  appears 
that  when  the  son  sent  some  squirrels  to  his 
mother,  who  was  sick,  when  Addison  saw 
the  son,  he  offered  to  pay  him  for  the  squir- 
rels. It  appears  that  the  daughter  of  Addi- 
son offered  to  pay  the  sick  woman's  son  for 
something  he  had  sent  her  to  drink.  It  ap- 
pears from  the  testimony  that  the  only  per- 
son from  whom  the  sick  woman  had  been  in 
the  habit  of  getting  advice  about  her  busi- 
ness affairs  was  Addison  Everett  She  was 
sick  in  Addison's  house  at  the  time  referred  to. 
It  further  appears  that  Addison,  w^hen  the 
witnesses  went  in  the  room,  after  saying 
"Here  are  the  witnesses  to  sign  the  paper," 
himself  got  the  pen  for  D.  Lee,  one  of  ttie 
witnesses,  to  sign.  It  further  appears  that 
after  the  woman  was  dead,  Addison  refused 
to  let  her  son  go  in  the  room  to  see  her  body 
until  one  of  his  daughters  was  there  to  go 
in  with  him,  and  that  Addison  himself  took 
sole  charge  of  the  funeral  arrangements; 
that  he  has  always  been  against  the  cave- 
ator, to  use  the  language  of  Wheelo<&,  and 
that  in  arranging  for  the  funeral  he  put  him- 
self and  family  to  follow  the  corpse,  then  al- 
lowing a  lot  of  people  who  were  not  related 
in  any  way  to  the  dead  woman  to  come  im- 
mediately behind  his  family,  and  that  the 
caveator,  the  only  son  of  the  dead  woman, 
was  assigned  to  a  place  at  the  back  end  of 
the  procession ;  that  after  said  will  had  been 
offered  for  probate  before  the  derk  Addison 
remarked  to  said  son  that  his  mother  had 
given  him  more  than  she  ought  to  have  given 
him.  It  appears  from  Wheelock's  testimony 
that  Addison,  his  wife,  and  daughter  -would 
give  him  no  opportunity  at  any  time  to  talk 
to  his  mother  without  one  or  more  of  them 
being  in  the  room  with  her;  that  he  and  his 
mother  were  friendly,  and  he  went  to  see  her 
each  day.  It  appears  that  the*  will  was  writ- 
ten by  one  Johnson,  who  says  the  deceased 
never  spoke  to  him  about  it;  that  he  wrote 
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It  at  tbe  instance  of  an  attorney,  In  the  attor« 
ney's  office,  testatrix  not  being  present,  and 
said  attorney  was  in  the  courtroom  dnrin^ 
the  entire  trial,  and  propounder  did  not  put 
him  on  the  stand  as  a  witness;  that  the  wo- 
man for  years  ^before  her  death  had  been 
friendly  with  her  son,  and  had  said  she  In- 
tended to  properly  provide  for  him.  Under 
the  will  the  executor,'  Addison  ETverett,  and 
his  daughters  get  practically  the  testatrix's 
entire  estate. 

Experience  has  shown  that  direct  proof  of 
undue  or  fraudulent  Influence  is  rarely  at- 
tainable, but  Inference  from  circumstances 
must  determine  it  Therefore  it  seems  to  be 
generally  held  that  when  a  will  is  executed 
through  the  intervention  of  a  person  occupy- 
ing a  confidential  relation  towards  the  tes- 
tatrix, whereby  such  person  is  the  executor 
and  a  large  beneficiary  under  the  will,  such 
circumstances  create  a  strong  suspicion  that 
an  undue  or  fraudulent  infiuence  has  been 
exerted,  and  then  the  law  casts  upon  him 
the  burden  of  removing  the  suspicion  by  of- 
fering proof  showing  that  the  will  was  the 
free  and  voluntary  act  of  the  testator. 
Pritchard  on  Wills,  §  133,  and  cases  cited; 
Watterson  v.  Watterson,  1  Head  (Tenn,)  1; 
Gardner  on  Wills;  Maxwell  v.  Hill,  89  Tenn. 
584,  15  S.  W.  253;  section  62,  Schouler;  sec- 
tion 240.  In  such  condition  of  the  proof,  as 
said  by  Gardner,  *'the  proponent  must  then 
go  on  with  the  evidence,  and  cause  the 
scales  to  at  least  balance."  Wills,  §  62 ;  Ck)g- 
hill  V.  Kennedy,  119  Ala.  641,  24  South.  459. 

The  decided  cases  are  numerous  wherein 
some  feeble,  decrepit,  or  dying  person  ap- 
pears, as  In  this  instance,  to  have  been 
brought  under  a  strong  and  exclusive  infiu- 
ence to  make  an  unfair  will  such  as  the  tes- 
tator was  not  likely  to  have  made  at  his  own 
instance.  Then  combined  circumstances,  less 
suspicions  than  those  in  evidence  here,  be- 
come of  great  consequence,  and  easily  shift 
the  burden  of  proof  of  bona  fides  upon  those 
who  set  up  the  instrument  and  claim  its  ben- 
efits. Marx  V.  McGlynn,  88  N.  Y.  357 ;  Har- 
vey V.  Sullens,  46  Mo.  147,  2  Am.  Rep.  491; 
Ray  V.  Ray,  98  N.  C.  566,  4  S.  E.  526;  Schou- 
ler, §  240,  and  cases  cited.  By  the  Roman 
law  qui  se  scripsit  hseredem  could  take  no 
benefit  under  the  will.  While  su6h  is  not 
the  rule  of  the  common  law,  yet  that  law  re- 
quires proof  which  must  free  the  paper  from 
suspicion.  It  was  long  ago  laid  down  by 
Sir  John  Nlchol  in  Parke  v.  Ollatt,  2  Phil- 
lim,  323,  and  approved  by  Baron  Parke  in 
Barry  v.  Butlln,  12  E2ng.  Reports,  that,  where 
a  party  prepares  or  procures  the  execution 
of  a  will  under  which  he  takes  a  benefit,  that 
of  itself  is  a  circumstance  that  ought  gener- 
ally to  excite  suspicion  and  calls  upon  tbe 
court  to  be  vigilant  in  examining  the  evi- 
dence in  support  of  the  instrument,  in  favor 
of  which  it  ought  not  to  pronounce  unless 
the  suspicion  is  removed,  and  it  is  satisfied 
that  the  paper  propounded  does  express  the 
true  will  of  the  deceased.    General  evidence 


of  power  over  a  testator,  especially  of  weak 
mind,  or  suffering  from  age  and  bodily  in- 
firmity, though  not  to  such  an  extent  as  to 
destroy  testamentary  capacity,  has  been  held 
in  this  country  to  be  enough  to  raise  a  pre- 
sumption that  ought  to  be  met  and  overcome 
before  a  will  is  allowed  to  be  established. 
Robinson  v.  Robinson,  20B  Pa.  403,  53  Atl. 
253;  Miller  v.  Miller,  187  Pa.  572,  41  Atl. 
277;  Boyd  v.  Boyd,  66  Pa.  283.  In  this  last 
case,  referring  to  above  rule,  the  court  says: 
"Particularly  ought  this  to  be  the  rule  when 
the  party  benefited  stands  In  a  confidential 
relation  with  the  testator.*'  Judge  Redfield 
says:  "Where  the  party  to  be  benefited  by 
the  will  has  a  controlling  agency  in  procur- 
ing Its  execution,  it  is  universally  regarded 
as  a  very  suspicious  circumstance  and  one  re- 
quiring the  fullest  explanation.'*  Wills,  515. 
This  text  has  been  adopted  and  approved  gen- 
erally by  the  courts  of  this  country.  27  Am. 
ft  Eng.  Ency.  488;  Gardner  on  Wills,  p.  189. 
Prof.  Wigmore  says:  "Where  the  grantee  or 
other  beneficiary  of  a  deed  or  will  is  a  per- 
son who  has  maintained  intimate  relations 
with  the  grantor  or  testator,  or  has  drafted, 
or  advised  the  terms  of  the  instrument,  a 
presumption  of  undue  influence  or  of  fraud 
on  the  part  of  the  beneficiary  has  often  been 
applied."  Section  2503,  and  cases  cited  in 
note.  The  courts  of  appeals  of  Virginia  de- 
clare: "When  a  will  is  executed  by  an  old 
man,  differs  from  his  previously  expressed 
intentions  and  is  made  in  favor  of  those  who 
stand  in  relations  of  confidence  or  depend- 
ence tOF&rds  him,  it  raises  a  violent  pre- 
sumption of  undue  infiuence,  which  should 
be  overcome  by  satisfactory  testimony." 
Hartman  v.  Strickler,  82  Va.  238;  Whitelaw 
V.  Sims,  90  Va.  588,  19  S.  E.  113;  1  Jarman, 
Wills,  71-72.  Undue  influence  is  generally, 
proved  by  a  number  of  facts,  each  one  of 
which,  standing  alone,  may  be  of  little 
weight,  but  taken  collectively  may  satisfy  a 
rational  mind  of  its  existence. 

From  the  several  facts  offered  in  evidence 
by  the  caveator  the  inference  is  strong  that 
the  will  in  question  was  the  result  of  a  con- 
trolling and  improper  infiuence  upon  the 
part  of  the  propounders  and  especially  the 
executor.  The  making  and  execution  of  the 
paper  was  surrounded  by  all  the  indicia  of 
undue  infiuence.  The  testatrix  was  an  old 
and  feeble  woman  in  her  last  illness  in  the 
house  of  propounders.  She  could  not  read  or 
write,  and  had  to  make  her  mark.  There  is 
no  evidence  that  the  paper  was  explained  to 
her  or  that  she  fully  understood  its  contents. 
The  inference  is  strong  that  the  executor 
and  chief  beneficiary  had  the  paper  written 
at  a  lawyer's  office  and  kept  possession  of  it, 
and  that  he  was  "master  of  ceremonies"  at 
its  execution.  He  and  his  daughters  take 
the  entire  estate  except  $10,  which  is  the 
sole  legacy  to  testator's  only  child,  for  whom 
she  had  only  a  short  time  before  expresseu 
a  purpose  to  properly  provide.  Shortly  be- 
fore the  execution  of  the  will,  the  executor 
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had  procnred  from  testator  a  check  for  her 
entire  bank  funds,  and  given  them  to  his 
own  daughter.  The  son  was  carefully  ex- 
cluded from  any  private  conversation  or  In- 
tercourse with  his  mother,  and  not  permitted 
to  see  her  except  in  presence  of  propounder's 
wife  and  daughters.  The  executor  was  for 
years  her  confidential  adviser  and  business 
agent  as  well  as  brother. 

In  view  of  such  facts  In  evidence,  under 
the  rulings  of  many  courts,  as  well  as  the 
teachings  of  text-writers,  the  doctrine  of 
presumptions  would  be  applied,  and  the  bur- 
den be  cast  upon  the  propounders  to  rebut  a 
presumption  of  fraud  and  undue  Influence. 
But  it  Is  not  necessary  that  we  pass  on  that 
question  now,  as  the  court  below,  so  far  as 
the  record  discloses,  did  not  apply  the  doc- 
trine or  place  such  burden  upon  the  pro- 
pounders. His  honor  appears  to  have  sub- 
mitted the  question  of  undue  influence  to  the 
consideration  of  the  jury  without  Instruction 
as  to  the  burden  of  proof,  and  to  the  charge 
as  given  no  exception  seems  to  have  been 
taken. 

No  error. 


(153  N.  c.  62) 

POWELL  BROS.  v.  McMULLAN  LUMBER 

CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  21. 

1910.) 

1.   COBPOBATIONS   (§{   IQ.   24»)— ORGANIZATION 

—Requisites  —  Issuance  of  Stock  —  By- 
Laws. 

Where  incorporators  complied  with  the  re- 
quirements of  the  law  as  to  the  form  of  the 
articles,  and,  after  execution,  caused  them  to 
beproperly  recorded  as  required  by  Code,  §|  678, 
6T9,  they  thereby  became  a  corporation,  though 
no  stock  was  ever  issued  or  by-laws  adopted. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §«  23.  24,  27.  48-69;  Dec.  Dig.  §t 

2.  Cobpobations  (|  M*)—STOCKnoLDEBs— Is- 
suance OF  Cebtificate. 

Subscribing  or  registry  of  a  stockholder's 
name  on  the  stock  book  opposite  the  number  of 
shares  for  which  he  has  subscribed  confers  title 
thereto,  and  makes  him  a  stockholder  without 
the  issuance  of  certificates. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  435 ;  Dec,  Dig.  |  94.»] 

3.  Cobpobations  (f  809*)—Dibbctob»— Loan- 
ing Monet  to  Cobpobation. 

A  director  of  a  going  solvent  corporation 
may  aid  it  witfi  loans  of  money  and  take  se- 
curity therefor,  notwithstanding  the  rule  that 
a  director  of  an  insolvent  corporation  who  is 
also  a  creditor  cannot  take  advantage  of  the 
information  he  has  obtained  of  the  corporation's 
affairs  to  protect  himself  to  the  injury  of  other 
creditors,  or  secure  an  advantage  over  them. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1366-1373 ;  Dec.  Dig.  §  309.*] 

4.  Cobpobations    (§   309*)- Tbust   Deed   to 
Dibectobs— Validity— Statutes. 

Where  a  corporation  was  not  insolvent  at 
the  time  it  executed  a  trust  deed  to  two  of  its 
directors  of  substantially  all  its  property  to 
secure  indebtedness  to  them,  partly  pre-existent 
and  partly  for  a  present  consideration  of  nearly 
equal  amount,  and  all  its  other  creditors  exist- 


ing at  the  time  were  paid,  with  one  ezcepdon, 
holding  a  small  claim  and  he  was  not  complain- 
ing, the  conveyance  was  not  invalid  because 
no  schedule  of  the  preferred  debts  was  filed 
under  oath  by  the  corporation  and  no  inventory 
was  filed  by  the  trustee  as  required  by  Revisal 
1905,  f$  967,  968;  such  sections  being  limited 
to  conveyances  by  insolvents  to  secure  pre-ex- 
isting debts  in  preference  to  other  existing  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1366-1373;    Dec  Dig.  I  309.*] 

5.  Cobpobations  (|  538*)  —  Inbolvbnot  — 
Tbust  Deed. 

The  mere  giving  of  a  trust  deed  by  a  cor- 
poration of  substannally  all  its  property  to  se- 
cure past  and  present  indebtedness  in  nearly 
equal  amounts,  the  corporation  having  snbse- 
Quently  paid  nearly  all  of  its  then  existing  in- 
debtedness, did  not  establish  a  prima  facie  case 
of  insolvency  in  favor  of  subsequent  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  1 2151 ;  Dec.  Dig.  {  538.»] 

Appeal  from  Superior  Coart,  Cbowan 
County;   Ferguson,  Judge. 

Suit  by  Powell  Bros,  against  the  McMullan 
Lumber  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.     Affirmed. 

ClvU  action  tried  at  Spring  term,  1910. 
The  plaintiffs,  as  partners,  sued  the  McMul- 
lan  Lumber  Company,  a  corporation,  M.  H. 
White,  B.  V.  Perry,  and  White  &  White 
Company,  corporation.  The  facts  alleged  are 
substantially  as  follows:  In  August,  1905, 
the  McMullan  Lumber  Company  was  char- 
tered under  the  general  corporation  law  of 
the  state,  with  three  stockholders,  S.  W. 
McMullan,  subscriber  for  97  shares  of  the 
capital  stock,  B.  V.  Perry  for  2  shares,  and 
M.  H.  White  for  1  share.  There  were  no 
other  stockholders.  On  September  16,  1905. 
the  stockholders  met  and  elected  three  di- 
rectors— White,  Perry,  and  McMullan.  Mc- 
Mullan was  elected  president  and  he  was 
also  elected  general  manager.  Perry  was 
elected  secretary  and  treasurer.  In  Novem- 
ber, 1905,  the  directors  met,  being  also  all 
the  stockholders,  to  consider  the  affairs  of 
the  corporation.  It  was  then  Indebted  for 
cash  advanced  to  White  and  Perry  In  sumf 
aggregating  $3,475.  The  corporation  bought 
and  took  deed  from  Perry  for  real  estate 
necessary  for  Its  business  to  the  value  of 
$2,500,  and  White  and  Perry  advanced  th^ 
the  further  sum  of  $125,  making  a  total 
Indebtedness  to  them  of  $6,000—^000  to 
each.  The  corporation  duly  authorized  the 
execution  of  two  notes  to  be  executed  of 
$6,000,  $3,000  to  each,  and  to  secure  their 
payment  authorized  a  mortgage  to  be  exe- 
cuted on  substantially  all  Its  property — real 
estate,  buildings,  and  machinery.  The  ap- 
proximate value  of  this  property  was  $12,500. 
The  corporation  owed  other  debts  than  to 
White  and  Perry,  but  all  of  these  have 
been  paid  except  a  debt  of  $40,  and  were 
paid  before  this  suit  was  brought  The 
holder  of  this  small  debt  seems,  according 
to  the  record,  to  manifest  no  concern  about 
It    A  deed  of  trust,  Instead  of  a  mortgage. 
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Becnring  the  two,  was  duly  executed  and 
promptly  recorded.  Some  six  months  there- 
after the  plaintiffs,  being;  lumbermen,  be- 
gan to  deal  with  the  corporation,  selling  It 
lumber  and  taking  Its  notes  and  acceptances, 
to  the  aggregate  amount,  as  established  by 
the  verdict,  of  $1,510.  After  the  meeting 
iB  November,  1906,  there  was  no  other 
meeting  of  the  directors  or  stockholders,  the 
business  having  been  left  to  the  sole  man- 
agement of  McMullan,  the  president  and 
general  manager,  who  was  regarded  as  a 
competent  and  reliable  business  man.  No 
certificates  of  stock  were  Issued,  and  no  by- 
laws were  adopted.  In  December,  1906, 
there  was  a  sale  by  the  trustee,  named  In  the 
deed  of  trust,  pursuant  to  its  terms,  to 
satisfy  the  two  notes  secured  therein,  both 
of  them  at  that  time  being  owned  by  White. 
White  purchased  for  the  amount  of  the  two 
notes,  $6,000  and  subject  to  taxes  $126,  and 
a  prior  lien  In  favor  of  the  American  Wood- 
working Company,  for  the  sum  of  $1,336. 
White  subsequently  sold  to  the  White  & 
White  Company  for  $7,000.  Upon  the  fore- 
going facts  and  the  further  fact  that  White 
said  to  McMullan  before  the  sale  by  the 
trustee  that  he,  White,  would  buy  the  prop- 
erty at  the  sale  If  It  did  not  bring  more 
than  his  debt,  and  that  he  and  McMullan 
would  then  run  the  business,  the  plaintiffs 
contended  that  the  mortgage  or  deed  of 
trust  to  secure  the  notes  to  White  and  Perry 
was  void  because  (1)  made  to  secure  largely 
pre-existing  debts  and  covering  substantial- 
ly all  the  property  of  the  corporation,  and 
the  requirements  of  section  967,  Revlsal 
1905,  were  not  observed  by  the  assignor: 
(2)  made  by  the  corporation  to  two  directors, 
necessarily  by  their  own  votes,  and  that 
the  deed  was  fraudulent,  as  the  evidence  sus- 
taining the  above  facts  tended  to  prove.  At 
the  conclusion  of  the  evidence  of  the  plain- 
tiff, the  defendants  White,  Perry,  and  White 
&  White  Company  moved  for  judgment  as 
of  nonsuit.  The  motion  was  allowed,  and 
plaintiff  appealed.  Judgment  was  rendered 
against  the  McMullan  Lumber  Company  for 
the  debt  and  Interest  and  costs,  and  of 
nonsuit  against  the  plaintiffs  In  favor  of  the 
other  defendants. 

« 

W.  M.  Bond  and  W.  M.  Bond,  Jr.,  for 
appellant  Pruden  &  Pruden,  Chas.  Whed- 
bee,  J.  C.  B.  E3irlnghaus,  and  IL  F.  Aydlett, 
for  appellees. 

MANNING,  J.  The  contention  that  the 
McMullan  Lumber  Company  was  not  a  cor- 
poration Is  settled  by  the  decision  of  this 
court  In  Benbow  v.  Cook,  115  N.  C.  324,  20 
S.  B.  453,  44  Am.  St  Rep.  454,  where  It  Is 
said:  "Having  complied  with  the  require- 
ments as  to  the  form  of  the  articles  of  agree- 
ment and  caused  the  proper  record  to  be 
made,  the  three  persons  named  as  sole  cor- 
porators become  a  body  politic  for  the  pur- 
poses set  forth  In  the  agreement  Code,  §9 
678»  679.    When  corporate  powers  are  grant- 


ed by  a  special.  Instead  of  a  general,  act  of 
the  Legislature,  there  must  be  evidence  of 
acceptance  by  the  corporators  and  conipU- 
ance  with  all  the  conditions  precedent  pre- 
scribed by  law  In  order  to  show  affirmatively 
that  the  corporation  Is  lawfully  organized. 
But  In  our  case  every  corporator  affixed  his 
hand  and  seal  to  the  articles  of  agreement 
recorded,  and  by  such  signature  and  the  re* 
cording  of  the  Instrument  became  invested 
with  all  the  powers  which  It  was  contem- 
plated by  law  to  confer  In  such  cases.  Code, 
§  679.  Private  corporations  are  formed  when 
the  necessary  contractual  relations  are  crea- 
ted between  the  persons  clothed  by  law  with 
the  powers  of  a  body  politic.  1  Morawetz, 
24."  In  addition  to  the  conclusive  effect  of 
this  authority,  the  plaintiffs  allege  In  the 
first  paragraph  of  their  complaint  *'that  the 
McMullan  Lumber  Company  Is  a  corpora- 
tion, having  become  such  on  or  about  August 
25,  1906,"  and  that  plaintiffs,  beginning  In 
June,  1906,  had  many  dealings  with  the  cor- 
poration. The  fact  that  the  McMullan  Lum- 
ber Company  was  a  corporation  and  Its 
continued  existence  as  such  w*ould  seem  to  be 
placed  beyond  controversy  in  this  action. 
The  fact  that  the  corporation  did  not  issue 
certificates  of  stock  did  not  affect  Its  crea- 
tion or  existence  as  a  corporation.  ''It  is 
the  act  of  subscribing,  or  the  registry  of 
the  stockholder's  name  upon  the  stock  book 
of  the  company  opposite  the  number  of 
shares  for  which  he  has  subscribed,  which 
gives  him  his  title  thereto,  and  that  the  cer- 
tificate neither  constitutes  his  title  nor  is 
necessary  to  it  but  only  a  memorial  of  it.** 
10  Cyc.  390;  Womack's  The  Law  of  Private 
Corporations,  %  267.  If  certificates  are  not 
necessary  to  membership  in  a  corporation, 
it  would  seem  certainly  dear  that  they 
would  not  be  necessary  for  the  existence  of 
the  corporation  itself,  nor  does  section  1137, 
Revlsal  1905,  prescribing  the  requirements 
for  the  formation  of  a  corporation,  prescribe 
that  certificates  of  stock  shall  be  issued. 
Nor  did  the  failure  of  the  corporation  to 
adopt  by-laws  destroy  or  impair  its  exist- 
ence as  a  corporation.  In  10  Cyc.  353,  Judge 
Thompson  says:  "Where  the  governing  stat- 
ute in  express  terms  confers  upon  the  cor- 
poration the  power  to  adopt  by-laws,  the 
failure  to  exercise  the  power  will  be  ascribed 
to  mere  nonaction,  which  will  not  render  void 
any  acts  of  the  corporation  which  would 
otherwise  be  valid."  What  the  by-laws  of  a 
corporation  may  determine  and  contain  are 
set  forth  in  section  1146,  Revlsal  1905.  The 
question  most  stressed  in  the  brief  and  oral 
argument  before  us  is  the  invalidity  of  the 
deed  of  trust  to  secure  the  notes  of  White 
and  Perry,  growing  out  of  their  relationship 
to  the  corporation;  that  the  larger  part  of 
the  amount  secured  was  a  pre-existing  debt ; 
that  there  were  other  creditors  at  that  time ; 
that  the  corporation  conveyed  in  the  deed  of 
trust  sut^etantlally  all  of  its  property,  and 
the  assignor  failed  to  file  the  schedule  re- 
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quired  by  section  967,  Revisal  1905,  and  the 
trustee  failed  to  file  the  inventory  required 
by  section  968,  Revisal  1905.  The  plaintiffs 
evidence  showed  that  the  corporation  was 
not  insolvent  at  the  time  the  deed  of  trust 
was  executed ;  that  at  that  date  the  property 
of  the  corporation  was  worth  approximately 
$12,000;  that  all  its  other  debts  existent  at 
that  date  except  a  small  debt  of  $40  had  been 
paid;  and  nearly  half  the  amount  of  the 
notes  secured  was  not  a  preexisting  debt,  but 
a  present  consideration  of  equal  value;  that 
the  stockholders  and  directors  authorized 
both  the  note  and  the  security  to  be  given. 
These  facts  clearly  distinguish  this  case 
from  Edwards  v.  Supply  Co.,  150  N..  C.  171, 
63  S.  B.  742;  Hill  v.  Lumber  Co.,  113  N. 
C.  173,  18  S.  E.  107,  21  L.  R.  A..  560,  87 
Am.  St  Rep.  621;  Electric  Light  Co.  v. 
Electric  Light  Co.,  116  N.  C.  112,  21  S.  B. 
951 ;  Graham  v.  Carr,  130  N.  O.  274,  41 
S.  B.  379;  Holshouser  v.  Copper  Co.,  138 
N.  C.  251,  60  S.  B.  650,  70  L.  R.  A.  183; 
Bank  v.  Cotton  Mills,  115  N.  C.  507,  20  S. 
B.  765.  That  these  facts  are  determinative 
of  the  validity  of  the  mortgage  or  deed  of 
trust  is  stated  with  great  clearness  by  Chief 
Justice  Clark  in  Edwards  v.  Supply  Co., 
supra :  "It  would  have  been  otherwise  if,  at 
the  time  the  money  was  authorized  to  be 
borrowed,  the  company  had  authorized  the 
mortgage  to  be  executed  to  secure  its  of- 
ficers, who  agreed  to  sign  the  note  as  indor- 
sera.  In  such  case  the  money  received  would 
have  balanced  the  debt  secured,  and  would 
have  paid  off  that  amount  of  prior  debts 
to  others,  or  would  otherwise  have  aided 
the  business  of  the  company.  Such  arrange- 
ments are  often  necessary,  and,  when  bona 
fide,  are  valid.  Banking  Co.  v.  Lumber  Co., 
91  Ga.  624  [17  S.  B.  968]  cited  and  approved; 
Hill  V.  Lumber  Co.,  113  N.  O.  179  [18  S. 
B  107,  21  L.  R,  A.  560,  37  Am.  St.  Rep. 
621]."  The  wholesome  and  Just  doctrine 
which  the  above  cases  clearly  settle  is 
that  the  director  of  an  insolvent  corpora- 
tion who  is  also  a  creditor  cannot  take  ad- 
vantage of  the  information  which  he  has 
obtained  of  the  affairs  of  the  corporation  to 
protect  himself  to  the  injury  of  the  other 
creditors,  or  secure  an  advantage  over  them; 
but  it  has  not  been  decided  that  the  officers 
of  a  going,  solvent  corporation  cannot  aid 
It  with  loans  of  money  and  take  security 
therefor.  Such  a  doctrine  would  destroy  cor- 
porate growth  and  seriously  impair  business 
activity.  It  Is  also  insisted  by  plaintiff  that 
the  deed  of  trust  is  invalid  because,  convey- 
ing substantially  all  the  property  of  the 
corporation  and  securing  only  two  of  its  cred- 
itors, no  schedule  of  the  preferred  debts  was 
filed  under  oath  by  the  cori)oration,  and  no 
inventory  filed  by  the  trustee,  as  required 
by  sections  967,  968,  Revisal  1905.  These 
statutes  have  been  considered  by  this  court  in 
the  cases  of  Bank  v.  Gilmer,  116  N.  C.  684, 

22  S.  E.  2 ;   Id.  (on  rehearing)  117  N.  C.  416, 

23  S.  B.  833;    Glanton  y.  Jacobs,  117  N.  C. 


427,  23  S.  B.  335;  Cooper  v.  McKinnon,  122 
N.  O.  447,  29  S.  B.  417 ;  Pearre  v.  Folb,  123 
N.  C.  239,  31  S.  B  475 ;  Brown  v.  Nlmocks, 
124  N.  C.  417,  32  S.  B  743 ;  Taylor  v.  Lauer, 
127  N.  0.  157,  37  S.  B.  197;  Odom  v.  Clark, 
146  N.  O.  €44,  60  S.  B.  613.  And  it  has  been 
held  "that,  where  an  insolvent  man  makes 
a  mortgage  of  practically  all  of  his  prop- 
erty to  secure  one  or  more  pre-existing  debts, 
such  an  instrument  will  be  considered  an 
assignment,  subject  to  the  regulations  of 
the  statutes  addressed  to  that  question,  and 
the  result  will  not  be  changed  because  some 
small  portion  of  his  property  shall  have  been 
omitted,  or  because  the  instrument  may  have 
been  drawn  In  the  form  of  a  mortgage  hav- 
ing a  defeasance  clause.  In  the  first  of  these 
cases  (Bank  v.  Gilmer,  supra)  it  is  held: 
*While  the  act  of  1893  (chapter  453)  does  not 
prohibit  bona  fide  mortgages  to  secure  one  or 
more  pre-existing  debts,  yet,  where  a  mort- 
gage is  made  of  the  entirety  of  a  large  es- 
tate for  a  pre-existing  debt  (omitting  only 
an  insignificant  remnant  of  property),  the 
mortgage  is,  in  effM:,  an  assignment  for  the 
benefit  of  creditors  secured  therein,  and  is 
subject  to  the  regulations  prescribed  in  said 
act  of  1893.' " 

It  seems  necessary  from  these  dedsicma, 
and  essential  for  the  application  of  the  act  of 
1S93  (sections  967,  968,  Revisal  1905).  that  the 
grantor  should  be  Insolvent,  and  the  debts 
secured  should  be  pre-existent  to  the  mort- 
gage or  assignment,  and  that  there  should 
be  other  existing  creditors.  If  these  essen- 
tial conditions  do  not  concur,  then  the  mort- 
gage or  deed  of  trust  could  not  be  regarded 
as  subject  to  the  requirements  of  the  sec- 
tions of  the  Revisal  above  referred  to, 
though  the  property  conveyed  may  consti- 
tute substantially  all  of  the  grantor's  estate. 
In  the  present  case  the  plaintiff's  evidence 
showed,  and  there  was  no  evidence  offered 
for  the  defendants,  that  the  corporation  was 
not  insolvent;  that  the  debts  secured  were 
partly  pre-existent,  and  partly  for  a  pres^it 
consideration  of  nearly  equal  amount;  and 
that,  while  there  were  other  creditors  exist- 
ing at  the  time,  they  were  all  jiald  except 
one  whose  debt  amounted  to  $40,  and  this 
creditor  seems  to  manifest  no  interest  in  that 
small  amount.  He  is  wholly  inactive.  The 
plaintiffs,  however,  contend  that  the  fact  of 
the  existence  at  the  date  of  the  deed  of  trust 
of  other  debts  than  the  secured  debts,  though 
they  may  have  been  subsequently  paid,  and 
especially  the  existence  of  the  unpaid  $40 
debt,  enables  them  to  have  the  deed  of  trust 
declared  void,  and  to  bring  the  property  there- 
in conveyed  within  their  reach  under  the 
doctrine  declared  by  this  court  in  Cl^nent 
V.  Cozart  112  N.  a.  412,  422,  17  S.  B.  486, 
489.  The  doctrine  of  that  case  is  thus  stat- 
ed: "The  law  is  that  a  voluntary  convey- 
ance, where  the  grantor  did  not,  at  the  time 
of  the  grant,  retain  property  fully  sufficient 
and  available  for  the  satisfaction  of  his  then 
creditors,  is  fraudulent  in  law  as  to  existing 
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creditors.  And,  if  such  conveyance  shall  he 
declared  void  at  the  suit  of  an  existing  cred- 
itor, all  creditors,  those  existing  at  the  exe- 
cution of  the  conveyance,  and  also  subse- 
quent creditors,  will  be  entitled  to  come  In 
and  participate  in  the  fund  arising  from  a 
sale  of  the  property,  subject  to  priorities  and 
to  the  maxim,  *Vigilantibus  non  dormienti- 
hns  leges  subvenlunt' "  In  that  case  the  con- 
veyances were  impeached,  not  only  because 
they  were  voluntary,  the  grantor  not  retain- 
ing property  fully  sufficient  and  available  for 
the  satisfaction  of  his  then  creditors,  but 
also  because  the  grantor  had  the  actual 
fraudulent  Intent  to  hinder  and  delay  his 
creditors.  The  deed  of  trust  in  the  present 
case  was  not  a  voluntary  deed,  nor  is  there 
any  evidence  of  any  actual  fraudulent  in- 
tent and  purpose.  But  if  the  conveyance  un- 
der consideration  fell  under  the  condemna- 
tion of  section  967  or  section  968,  Revisal 
1905,  as  construed  by  this  court  in  the  cases 
above  cited,  no  more  would  be  needed,  for 
as  expressly  determined  in  CJooper  v.  Mc- 
Kinnon.  supra,  such  a  deed  would  be  void 
and  invalid,  not  only  as  tp  creditors,  but  also 
Inter  partes.  In  that  case  the  court  said: 
•*The  distinction  suggested  by  ttie  plaintiffs 
that  the  assignment  may  be  valid  between 
the  parties — that  is,  the  assignor  and  as- 
signee— and  yet  void  as  to  creditors,  cannot 
be  maintained.  This  doctrine  applies  only 
to  cases  where  the  grantee  takes  the  prop- 
erty for  his  own  benefit  exclusively,  as  a 
mortgage,  or  grantee  in  an  absolute  convey- 
ance. ♦  ♦  ♦  If  such  a  conveyance  Is  in 
fraud  of  creditors,  either  actually  or  by  con- 
struction of  law,  it  may  be  set  aside  as  to 
them ;  but,  until  so  «et  aside,  it  is  valid  be- 
tween the  parties.  But  a  deed  of  assignment 
for  the  benefit  of  creditors  is  essentially  dif- 
ferent, and.  If  such  a  deed  becomes  void  as 
to  creditors,  its  primary  and  essential  pur- 
pose is  defeated,  and  it  is  totally  invalid. 
•  ♦  ♦  In  the  case  at  bar,  the  first  deed  of 
assignment  being  void,  the  title  of  the  prop- 
erty was  still  in  the  assignor,  and  was  by 
him  conveyed  to  his  codefendant,  Patterson, 
by  the  second  deed  of  assignment,  which  is 
admittedly  valid  if  not  affected  by  the  prior 
deed."  In  the  case  now  at  bar,  the  plaintiff's 
evidence  negatives  the  insolvency  of  the  lum- 
ber company—a  fact  essential  to  the  applica- 
tion of  sections  967,  968,  Revisal  1905,  unless 
we  hold  that  the  mere  giving  of  a  mortgage 
upon  substantially  all  the  mortgagor's  prop- 
erty to  secure  a  past  and  present  indebted- 
ness nearly  equal  in  amount  raised  under 
the  evidence  In  this  case  a  presumption  of 
Insolvency  In  fact  at  the  date  of  the  deed  of 
trust,  or  made  out  such  a  prima  facie  case 
as  required  it  to  be  submitted  to  the  Jury. 
Upon  the  evidence  presented  in  this  case,  we 
cannot  so  hold.  A  different  conclusion  might 
be  reached  upon  evidence  presenting  addi- 
tional facts.    The  hardship  upon  the  plaintiffs 


of  losing  their  debt  may  be  somewhat  obvl< 
ated  by  an  inquiry  In  a  proper  proceeding  as 
to  the  payment  of  the  subscribed  capital 
stock  of  the  corporation.  If  the  subscrib- 
ers have  not  paid  In  full  their  subscriptions, 
the  unpaid  subsct-iptlons  constitute  assets  for 
the  payment  of  the  debts  of  the  corporation. 
After  a  careful  examination  of  the  author- 
ities cited  by  the  learned  counsel  of  the 
plaintiffs,  and  the  exceptions  to  the  rulings 
of  his  honor,  we  find  no  error  and  the  Judg* 
ment  is  affirmed. 


(153  N.  c.  4») 

GOLDSBORO  LUMBEXR  CO.   v.  HINES 
BROS.    LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Sept  21. 

1910.) 

1.  Wills    (|    630*)— Devisb— Vesting— Con - 

DinONS. 

In  a  devise  to  testator's  wife  for  life  for 
her  support  and  the  support  of  her  childreD| 
the  clause  "for  her  support  and  the  support  or 
her  children/'  was  neither  a  condition  precedent 
nor  subsequent  to  the  vesting  of  the  estate,  but 
merely  the  reason  for  its  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1476 ;  Dec.  Dig.  i  630.*] 

2.  Wills  (f  601*)— Devise— Estate  Created 
— Pbovisionb  Inconsistent  with  Fee. 

A  devise  of  timber  land  to  A.  and  B.  in 
fee,  but  "if  my  wife  should  survive  me  she 
shall  have  her  life  ri^ht  to  the  j)remi8e8  for  bet 
support,"  created  a  life  estate  m  the  wife  with 
a  remainder  to  A.  and  B.«  under  which  the 
timber  could  not  be  cut  for  sale. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  3340-1350;  Dec.  Dig.  §  601.*] 

3.  Wills  (8  614*)— Devise— Life  Estate  — 
T^jT  4  iji  Creates 

The  devise  of  a  "life  right"  creates  a  "life 
estate" ;  so  also  do  the  phrases  "dower  of  use," 
"benefit  and  profits." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1393-1416 ;  Dec  Dig.  |  614.*] 

4.  Life    Estates    (§    13*)— Timbeb    Land^ 
RioHT  TO  Sell  I^mber. 

Under  a  devise  of  timber  land  to  A.  for 
life  to  use  the  profits  thereof  for  her  support, 
remainder  to  B.  and  C,  the  timber  could  not  be 
cut  for  sale  without  the  consent  of  both  the 
life  tenant  and  remainderman. 


[Bid.  Note. — For  other  cases,  see  Life  Estates, 
Cent.  Dig.  §{  21,  32;  Dec.  Dig.  {  13.*] 

Appeal  from  Superior  Court,  Jones  Coun- 
ty;  Guion,  Judge. 

Action  by  the  Goldsboro  Lumber  Company 
against  the  Hines  Brothers  Lumber  Com- 
pany. From  the  judgment,  defendant  ap- 
peals.   Affirmed. 

Loftin,  Varser  &  Dawson  and  Rouse  & 
Land,  for  appellant  Warren  &  Warren  and 
Simmons,  Ward  &  Allen,  for  appellee. 

CLARK,  C.  J.  The  item  of  the  will  of 
Felix  E.  King  (who  died  in  1885)  to  be  con- 
strued is  as  follows:  "I  give  and  bequeath 
to  my  granddaughters,  Effie  A.  King  and 
Katie  E.  King,  all  of  my  home  tract  of  land 
known  as  the  Moses  Saunders  tract  of  land, 


•For  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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containing  4G0  acres,  more  or  less,  to  haye 
and  to  hold  In  fee  simple  forever.  And  if 
my  present  wife  should  surviye  me  she  shall 
have  her  life  right  to  and  in  said  premises 
and  lands  for  her  support  and  for  the  sup- 
port of  said  minor  heirs.'*  The  defendant 
has  acquired  the  interest  of  Effie  A.  King  in 
the  timber  on  said  tract  The  plaintiff  has 
acquired .  the  interest  of  Katie  E.  King  in 
said  timber,  and  also  the  interest,  if  any,  of 
Nfary  King,  the  widow  of  the  testator. 

The  defendant  contends  that  the  widow, 
Mary  King,  did  not  acquire  any  estate  or 
interest  in  the  land,  but  merely  the  right  to 
her  support  out  of  the  said  land,  and  that 
this  is  only  a  charge  upon  the  rents  and 
profits  from  the  land,  and  that  no  Interest 
whatever  in  the  timber  was  conveyed  to  the 
plaintiff  by  her  deed;  that,  therefore,  the 
defendant  is  entitled  to  one-half  interest  in 
the  timber  rights  on  said  land  under  its  deed 
from  Efile  A.  Taylor.  In  Wellons  v.  Jordan, 
83  N.  C.  371,  the  testator  devised  certain 
lands  to  his  grandson,  he  to  take  care  of  his 
father  and  mother  during  their  lives,  and 
to  hold  the  aforesaid  property  his  lifetime, 
and  if  he  should  take  care  of  his  parents, 
etc.,  and  have  issue,  said  property  to  be 
theirs  in  fee  at  his  death;  but,  if  he  should 
die  without  issue,  then  it  was  to  descend 
to  the  testator's  daughters  in  fee.  Held, 
(1)  that  a  due  support  of  the  parents  of 
the  devisee  was  not  a  condition  precedent 
to  the  vesting  of  the  remainder  in  fee  in  his 
Issue;  (2)  that,  even  if  such  were  a  proper 
construction  of  the  will,  only  the  heirs  of 
the  testator  could  take  advantage  of  the 
breach  of  the  condition.  The  court  said 
(page  375  of  83  N.  C):  ''At  most,  it  would 
be  a  charge  on  the  estate,  a  personal  obliga- 
tion on  the  devisee,  as  was  held  in  Taylor 
V.  Lanier,  7  N.  C.  98."  In  McNeely  v.  Mc- 
Neely,  82  N.  C.  183,  there  was  a  devise  to  a 
son  "by  him  seeing  to  her,"  his  mother,  and 
it  was  contended  that  these  words  fettered 
and  controlled  the  estate  devised.  The  court 
»ays:  "In  the  will  now  under  consideration 
the  words  which  give  rise  to  the  controversy, 
'by  him  seeing  to  her,'  are  in  themselves 
vague  and  indeterminate,  and  if  an  essential 
and  defeating  condition  of  the  gift,  would  be 
very  difficult  of  application.  What  ia  meant 
by  seeing  to  the  widow,  and  what  neglect 
falls  short  of  that  duty?  How  much  of  per- 
sonal care  and  attention  In  the  son  to  the 
mother  is  requisite,  and  how  Is  the  dividing 
line  to  be  run  between  such  omissions  as 
are,  and  such  as  are  not,  fatal  to  the  devise?" 
In  the  case  at  bar  the  above  reasoning  ap- 


plies with  greater  force.  Here  the  widow, 
Mary  E.  King,  takes  a  life  right  or  estate 
in  the  land  in  controversy  *'for  her  support 
and  the  support  of  said  minor  heirs,"  pre- 
sumably referring  to  the  devisees,  Effie  A. 
King  and  Katie  E.  King,  both  of  whom  at- 
tained their  majority  years  ago.  The  widow 
took  a  life  estate,  and  during  the  minority 
of  the  minor  heirs  there  was  **at  most  a 
personal  obligation"  on  the  devisee  Mary  E. 
King;  "present  wife"  referred  to  in  the  will 
under  consideration.  The  words  "for  her 
support  and  the  support  of  the  minor  heirs" 
do  not  constitute  a  condition  precedent  to 
the  vesting  of  the  life  right  or  estate  in  Mary 
B.  King,  or  a  condition  subsequent  by  which 
the  estate  could  be  defeated,  but  were  in- 
tended by  the  testator  as  his  reason  for  the 
devise,  and,  as  said  before,  could  at  the  most 
impose  a  personal  obligation  upon  the  dev- 
isee Mary  E.  King  to  support  the  devisees 
Effie  A.  King  and  Katie  E.  King  during  their 
minority.  The  devisees  Effie  A.  King  and 
Katie  E.  King  have  the  remainder  of  the 
estate  after  the  determination  of  the  life 
estate. 

The  "life  right"  Is  synonymous  with  '^fe 
estate."  Dower  of  use,  benefit,  and  profits 
passes  a  life  estate.  Perry  y.  Hackney,  142 
N.  C.  368,  55  iS.  B.  289,  115  Am.  St.  Rep. 
741.  The  devise  to  the  widow  was  in  lieu 
of  dower,  and  might  be  styled  "testamentary 
dower."  Her  interest  In  the  land  is  an  es- 
tate for  life.  This  case  is  clearly  distin- 
guishable from  Whltaker  v.  Jenkins,  138  N. 
G.  480,  51  S.  E.  104,  where  Walker,  J.,  says: 
"The  provision  is  that  the  lands  shall  belong 
to  her  during  her  life,  or  until  the  sons 
shall  be  of  full  age,  at  which  time  it  shall 
belong  to  them,  his  wife  to  have  her  main- 
tenance out  of  the  land  if  she  survived  that 
event.  The  intention  of  the  devisor  is  most 
clearly  expressed.  We  cannot  infer  that  he 
intended  his  wife  to  have  an  estate,  or  even 
an  interest  in  the  land,  when  he  had  express- 
ly said  that  it  should  belong  to  his  sons,  and 
that  she  should  only  have  a  maintenance." 
The  widow,  a  life  tenant,  had  no  power  to 
cut  the  timber  for  sale  or  to  sell  any  right 
to  do  so,  but  neither  could  the  tenants  in 
reversion  or  remainder  do  so.  As,  however, 
they  wish  to  receive  the  value  of  their  in- 
terest in  the  timber  at  this  time  in  anticipa- 
tion, this  could  only  be  done  by  the  concur- 
rence of  the  life  tenant  It  is  set  out  in  the 
case  agreed  that  the  value  of  the  life  estate, 
if  the  widow  is  entitled  to  any,  is  $1361.4a 

The  judgment  of  the  court  below  is  in  ac- 
cordance with  these  yiew8»  and  Is  afltoned. 
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(87  B.  C.  71) 

LORIOE  k  LOWRANCE,   Inc,  v.   SOUTH- 
ERN RY.  CO. 

(Supreme  Court  of  South  Carolina.     Sept  26» 

1910.) 

1.  Railroads  (5  82*)— Right  oy  Way—Abaw- 

DONMENT— NONUSEB. 

Abandonment  by  a  railroad  of  a  right  of 
way  may  not  be  inferred  from  mere  nonuser 
for  20  years,  unless  the  circumstances  indicate 
an  , intention  not  to  make  any  further  use 
thereof. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C^nt.  Dig.  {§  213-219;  Dec.  Dig.  S  82.  ♦] 

2.  Eminent  Domain  (§  324*)— Right  of  Wat 
—Abandonment— No  NUSBB. 

Civ.  Code  1902,  {  2194,  providing  that  a 
right  of  way  shall  vest  in  the  corporation  so 
long  as  the  same  may  be  used  for  the  purposes 
of  the  railroad  and  no  longer,  prohibits  a  rail- 
road company  on  pain  of  forfeiture  from  using 
for  private  gain  land  which  it  acquired  under 
the  right  of  eminent  domain  for  a  public  use, 
but,  to  destroy  the  right,  there  must  be  either 
a  use  separate  or  distinct  from  railroad  pur- 
poses or  nonuser  for  railroad  purposes,  under 
circumstances  indicating  an  intention  to  aban- 
don the  right  of  way. 

[EJd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  857,  858 ;  Dec.  Dig.  i  824.*] 

Appeal  from  Common  Pleas  Clrcait  Court 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  Lorick  ft  Lowrance,  Inc.,  against 
the  Southern  Railway  Company.  From  a 
judgment  for  defendant,  'plaintiff  appeals. 
Affirmed. 

Lyles  ft  Lylcs,  for  appellant  Thomas  & 
liumpkln,  for  respondmt 

WOODS,  J.  The  plaintiff  being  the  owner 
of  a  square  of  land  in  the  city  of  Columbia 
containing  four  acres,  bounded  by  Rice,  Bull, 
Marlon,  and  Tobacco  streets,  brought  this 
action  to  enjoin  the  Southern  £t&Uway  Com- 
pany from  using  an  old  right  of  way  across 
the  land  on  the  ground  that  the  right  to  the 
easement  had  been  abandoned  and  lost  by 
nonuser.  The  Issue  submitted  to  the  jury  was 
''whether  at  the  time  of  the  commencement 
of  this  action  the  Southern  Railway  Company 
was  entitled  to  a  right  of  way  over  the  four 
acres  of  land  described  In  the  complaint 
along  the  line  of  the  old  Charlotte  &  South 
Carolina  Railway  track,  and,  If  so,  of  what 
width."  The  evidence  showed  beyond  dis- 
pute that  the  Charlotte  ft  South  Carolina 
Railway  Company  owned  a  right  of  way 
over  the  land  130  feet  wide  acquired  In  1850, 
and  that  the  defendant  Is  successor  to  the 
right  and  title  of  the  Charlotte  ft  South 
Carolina  Railway  Company.  There  was  evi- 
dence tending  to  show  that,  owing  to  change 
In  track  arrangement,  the  right  of  way  over 
this  lot  of  land  had  not  been  used  for  20 
years ;  but  there  was  no  evidence  of  adverse 
use  by  any  owner  of  the  servient  estate  of 
land  embraced  In  the  right  of  way  for  the 
statutory  period  of  10  years.    The  verdict  on 


the  Issue  submitted  was  In  favor  of  the  de- 
fendant. The  circuit  judge  by  his  decree  ap- 
proved this  finding,  and,  In  refusing  the  In- 
junction and  dismissing  the  complaint,  ad- 
judged the  Southern  Railway  Company  to  be 
entitled  to  a  right  of  way  over  the  land  120 
feet  In  width. 

The  exceptions  assign  error  In  the  instruc- 
tions to  the  jury  on  the  issue  whether  the 
right  of  way  had  been  abandoned  by  the 
railroad  company.  The  charge,  In  substance, 
was  that  abandonment  of  the  right  of  way 
could  not  be  Inferred  from  mere  nonuser 
for  20  years,  unless  the  circumstances  Indi- 
cated an  Intention  not  to  make  any  further 
use  of  the  easement  This  Instruction  was 
in  accordance  with  the  law  thus  laid  down 
in  Poison  v.  Ingram,  22  S.  a  541 :  "It  will 
be  observed  that  the  question  of  abandon- 
ment is  a  very  different  question  from  having' 
the  easement  defeated  and  divested  by  the 
adverse  use  of  another.  This  last  question 
is  to  be  determined  by  the  character  of  the 
adverse  use  and  how  long  continued,  while 
the  former  depends  upon  the  intention  of 
the  party  In  possession,  without  regard  to 
the  claims  of  others.  Such  being  the  law,  It 
would  have  been  error  for  the  judge  to  have 
charged,  as  a  direct  and  positive  proposition, 
'that  20  years*  nonuser  will  presume  the 
abandonment  of  an  easement.'"  The  rule 
thus  stated  is  one  of  general  recognition  ex- 
cept when  altered  by  statute.  33  Cyc.  221; 
Orr  V.  O'Brien,  77  Iowa,  253,  42  N.  W.  183, 
14  Am.  St  Rep.  282,  and  note;  Trimble  v. 
King,  181  Ky.  1,  114  S.  W.  817.  22  L.  R.  A. 
(N.  S.)  881,  and  note.  ■  -. 

The  plaintiff  insists,  however,  that  the 
charter  statute  under  which  the  Charlotte  & 
South  Carolina  Railway  Company  acquired 
this  right  of  way  alters  the  rule,  in  that  it 
enacts  with  respect  to  the  right  of  way,  **The 
said  company  shall  have  good  right  and  title 
thereto  and  shall  have  hold  and  enjoy  the 
same  as  long  as  the  same  may  be  used  only 
for  the  purposes  of  the  said  road  and  no 
longer,"  etc.  The  same  provision  is  found 
in  section  2194  of  the  Civil  Code  of  1902,  re- 
lating to  rights  of  way  acquired  under  the 
general  condemnation  statute.  The  design 
and  meaning  of  these  enactments  Is  that  the 
railroad  company  should  be  prohibited  on 
pain  of  forfeiture  from  using  for  private 
gain  land  which  it  was  permitted  to  ac- 
quire under  the  staters  right  of  eminent  do- 
main for  a  use  in  which  the  public  is  con- 
cerned. The  statutes  cannot  be  tortured  in- 
to meaning  so  unreasonable  a  thing  as  that 
any  temporary  nonuser  of  the  right  of  way 
without  purpose  of  abandonment  shall  de- 
stroy the  easement.  To  destroy  the  right  un- 
der these  statutes,  there  must  be  shown 
either  a  use  separate  and  distinct  from  rail- 
road purposes  or  nonuse  for  railroad  pur- 
poses under  such  circumstances  as  to  in- 
dicate an  Intention  to  abandon  the  right  of 
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way.    Soathern  Railway  ▼.  Beaudrot,  63  S. 
C.  266,  41  S.  EI  299. 

It  Is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(135  Ga.  80) 

COX  V.  HAROBB. 

(Supreme  Court  of  Georgia.     Aug.   12,   1910. 
Rehearing  Denied  Sept  20,  1910.) 

(8yllahu9  by  the  Oovri,) 

1.  Appeal  and  Ebbob  (§  327*)— Dismibsai/— 
Sepabate  Demubrebs  and  Exceptions. 

Suit  was  brought  by  a  receiver  of  a  cor^ 
poration  against  stockholders  thereof  to  recover 
against  each  the  amount  alleged  to  be  still  due 
upon  his  subscription ;  it  appearing  from  the 
petition  that  the  debts  due  by  the  corporation 
and  which  it  was  unable  to  pay  were  more  than 
the  sum  of  the  separate  amounts  alleged  to  be 
due  b^  the  defendants  respectively,  so  as  to 
necessitate  the  recovery  against  each  defendant 
of  the  whole  amount  alleged  to  be  due  by  him. 
Several  of  the  defendants  separately  demurred 
to  the  Detition,  each  demurrer  being  overruled ; 
and  eadi  of  the  demurrants  separately  excepted. 
Heldf  that  it  furnished  no  ground  for  a  mo- 
tion to  dismiss  the  several  writs  of  error  that 
each  demurrant  separately  excepted,  and  did 
not  join  the  other  defendants  in  the  case  in 
his  bill  of  exceptions,  or  serve  them  therewith. 

(a)  In  such  a  case,  no  question  of  contribu- 
tion between  the  defendants  appeared  from  the 
face  of  the  petition  to  exist,  nor  any  reason 
requiring  that  all  of  the  defendants  be  made 
parties  to  each  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1817;   Dec.  Dig.  §  327.*] 

2.  cobpqbations  (§  78*)— subscbiptionb  to 
Stock— Vauditt. 

The  fact  that  it  appeared  from  the  peti- 
tion that  another  corporation  subscribed  for  a 
number  of  shares  of  stock  in  the  corporation 
of  which  the  plaintiff  is  receiver,  and  that  with- 
out tliis  subscription  the  amount  of  capital 
stock  necessary,  under  the  subscription  agree- 
ment, to  make  t^e  subscriptions  binding  upon 
the  subscribers  would  not  be  complete,  did  not 
render   the   other   subscriptions   invalid. 

(a)  There  was  nothing  in  the  petition  which 
even  indicated  that  the  subscribing  corporation 
was  not  authorized  by  its  charter  to  make  the 
subscription,  and,  moreover,  there  was  nothing 
to  show  that  it  had  not  paid  for  the  stock  for 
which  it  subscribed. 

(b)  One  who  subscribed  for  stock  in  a  pro- 
posed corporation,  with  knowledge  that  a  por- 
tion of  the  capital  stock  thereof  had  already 
been  subscribed  for  by  another  corporation,  was 
not,  when  sued  for  the  amount  of  his  subscrip- 
tion, in  a  position  to  question  the  validity  of 
the  subscription  made  by  the  corporation. 

[E3d.  Note. — For  other  cases,  see  Corporations, 
Cent,  Dig.  §§  219,  229;   Dec.  Dig.  §  78.*J 

3.  Cobpobations  (§  81*)  —  Subscbiftion  to 
Stock— Liability  of   Subscribebs. 

Certain  persons  became  subscribers  to  the 
stock  of  a  proposed  corporation  by  signing  a 
written  agreement  which  provided  that  its  cap- 
ital stock  should  be  a  given  sum,  that  the  sub- 
scriptions thereto  should  be  payable  in  four 
equal  installments  at  designated  times,  and 
that  they  were  made  upon  the  express  condition 
that  the  first  installment  should  not  be  called 
for  until  the  entire  amount  of  the  capital  stock 
had  been  subscribed.  The  capital  stock,  as 
provided  for  in  the  agreement,  was  fully  sub- 
scribed. The  corporation  was  organized  and 
became  insolvent,  and  its  assets  were  placed  in 
the  hands  of  a  receiver,  who,  under  authority 


conferred  upon  him  by  tbe  court,  brought  suit 
against  a  number  of  the  subscribers  to  recover 
against  each  the  amount  alleged  to  be  due  upon 
his  subscription:  Held  that,  although  a  sub- 
scriber had  paid  no  part  of  his  subscription, 
no  notice  to  him  that  the  full  amount  of  the 
capital  stock  had  been  subscribed  was  necessary 
in  order  to  render  him  liable  for  the  amount  of 
his  subscription,  nor  was  such  notice  required 
before  the  receiver  could  lawfully  institute  suit 
against  him  to  recover  the  same. 

[Ed.  Note.— For  other  cases*  see  Corporations, 
Dec  Dig.  9  81.*] 

4.  Cobpobations   (f  87*)  —  SuBSCBiPnoN  to 
Stock— Oversubscbiption»—Validitt. 

No  provision  having  been  made  for  an 
apportionment  of  the  stock  among  the  subscrib- 
ers in  the  event  of  oversubscription,  subscrip- 
tions made  after  the  full  amount  thereof  had 
been  subscribed  were  void. 

[E2d.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S  196 ;    Dec.  Dig.  {  87.*] 

5.  Appeal  and  Ebbob  (|  874*)— Exceptions. 

While  a  decision  overruling  a  demurrer  to 
a  petition  may  be  brought  to  this  court  for  re- 
view, without  waiting  for  the  final  termination 
of  the  case  in  the  court  below,  when  the  "judg- 
ment complained  of,  if  it  had  been  rendered  as 
claimed  by  the  plaintiff  in  error,  would  have 
been  a  final  disposition  of  the  cause,"  the  plain- 
tiff in  error  in  such  a  case  cannot  in  his  bill  of 
exceptions  properly  also  except  to  a  decision 
striking  his  answer  or  a  portion  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eh-ror,  Cent  Dig.  §9  3637-3540;  Dec.  Dig.  f 
874.*) 

E^rror  from  Superior  Court,  Chatliam 
County;   W.  G.  Charlton,  Judge. 

Action  by  W.  P.  Hardee,  receiver  of  the 
Savannah  Sand  Ume  Brick  Company, 
against  Charles  A.  Cox,  A  H.  EMtelman,  J. 
N.  Knight,  W.  E.  Norton,  and  nine  other 
persons.  Judgment  for  plaintiff,  and  defend- 
ants named  prosecuted  separate  writs  of  er- 
ror. Affirmed  as  to  Cox  and  Entelman,  and 
reversed  as  to  Knight  and  Norton. 

Jacob  Gazan,  O'Byme,  Hartridge  & 
Wright,  Hitch  &  Denmark,  Osborne  Sc  Law- 
rence, and  Edmund  H.  Abrahams,  for  plain- 
tiffs in  error.  ETdward  S.  Elliott,  for  defend- 
ant in  error. 


FISH,  C.  J.  W.  P.  Hardee,  as  receiver  of 
the  Savannah  Sand  Lime  Brick  Company, 
brought  an  equitable  petition  against 
Charles  A  Cox,  A  H.  Entelman«  W.  B.  Nor- 
ton, J.  N.  Knight,  and  nine  other  persons  to 
recover  against  each  of  the  defendants,  sev- 
erally and  separately,  the  amount  alleged 
to  be  due  by  him  as  a  subscriber  to  the  capi- 
tal stock  of  the  company.  The  substance  of 
the  petition,  after  certain  amendments  there- 
to were  allowed,  so  far  as  now  material,  was 
as  follows:  The  Savannah  Sand  Lime  Bride 
Company  was  duly  incorporated  by  the  su- 
I)erlor  court  of  Chatham  county  on  July  22, 
1905,  a  copy  of  the  charter  being  attached  to 
plaintiff's  petition  and  made  a  part  thereof. 
The  incorporators  of  the  company  were 
Charles  A  Cox,  A.  H.  Entelman,  and  other 
named  persons.     The  minimum  amount  of 
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the  capital  stock  authorized  by  the  charter 
was  $30,000,  each  share  of  stock  being  of 
the  par  value  of  $100.  On  or  about  July  22, 
1905,  the  defendants  severally  subscribed  for 
various  amounts  of  the  capital  stock;  the 
amount  subscribed  for  and  the  sum  still  due 
upon  the  subscription  by  each  defendant  be- 
ing stated.  Charles  A.  Cox  and  J.  N.  Knight 
each  subscribed  for  five  shares  of  the  capital 
stock  of  the  company,  and  A.  H.  Entelman 
for  two  shares,  and  neither  of  these  defend- 
ants has  paid  anything  upon  his  subscrip- 
tion. W.  B.  Norton  subscribed  for  10  shares 
for  $1,000  and  paid  only  $500.  There  were 
also  allegations  as  to  the  number  of  shares 
subscribed  for  by  each  of  the  other  defend- 
ants, and  as  to  amounts  paid  by  some  of 
them  upon  their  respective  subscriptions. 
The  corporation  Is  Insolvent,  the  debts  which 
it  is  unable  to  pay  amounting  to  not  less 
than  $20,000  or  other  large  sum.  It  owes 
the  Commercial  Bank  of  Savannah  $20,935, 
and  the  American  Sand  Lime  Brick  Com- 
pany $3,015.64.  On  November  24,  1908,  pe- 
titioner, as  receiver,  was  directed  to  collect 
any  amount  that  might  be  due  to  the  com- 
pany, and  to  bring  suit  therefor  if  necessary ; 
a  copy  of  the  order  of  the  court  in  this  re- 
spect being  attached  to  the  petition.  Peti- 
tioner has  demanded  of  each  of  the  defend- 
ants the  sum  due  by  him,  and  each  of  them 
has  failed  and  refused  to  pay  such  sum  or 
any  part  thereof.  The  company  accepted  the 
charter  and  organized  on  August  1, 1905.  Pe- 
titioner Is  without  an  adequate  remedy  at 
law,  and  brings  this  petition  to  avoid  a  mul- 
tiplicity of  suits,  and  in  order  that  complete 
equity  may  be  done.  Attached  to  the  peti- 
tion and  made  a  part  thereof  was  a  copy  of 
the  subscriptidu  agreement,  which  was  as 
follows:  "We,  the  undersigned,  hereby  sub- 
scribe our  names  as  members  and  sharehold- 
ers of  the  Savannah  Sand  Lime  Brick  Com- 
pany, with  a  capital  stock  of  $30,000,  di- 
vided Into  shares  of  $100  each,  setting  oppo- 
site our  respective  names  the  number  of 
shares  to  be  taken  and  paid  for  by  each  sub- 
scriber thereto,  the  same  to  be  paid  as  fol- 
lows: 25  per  cent,  on  signing  the  contract 
after  charter  has  been  obtained  about  July 
15,  1905;  25  per  cent  on  August  1,  1905; 
25  per  cent  on  October  1,  1905;  and  25  per 
cent,  on  December  1,  1905.  This  subscrip- 
tion is  made  on  the  following  express  condi- 
tions: (1)  That  the  first  installment  of  25 
I)er  cent  shall  not  be  called  for  until  the 
whole  of  the  en  tire,  amount  of  $30,000  shall 
have  been  subscribed,  and  then  the  remain- 
ing Installments  shall  be  paid  as  above  speci- 
fied. (2)  That  a  majority  of  the  stockhold- 
ers representing  a  majority  of  the  capital 
stock  of  this  company  shall  be  satisfied,  with 
all  reasonable  tests  made,  with  the  quality 
of  the  brick  made  by  this  process,  to  their 
entire  satisfaction.''  Then  followed  the 
names  of  the  subscribers,  with  the  number 
of  shares  subscribed  for  by  each  placed  oppo- 
site his  name;    It  appeared  from  this  copy 


of  the  subscription  agreement  that  Charles 
A.  Cox  and  J.  N.  Knight  each  subscribed  for 
5  shares,  W.  E.  Norton  for  10  shares,  and  A. 
H.  Bntelman  for  2  shares,  and  that  the  "Em- 
pire Investment  Company"  subscribed  for  50 
shares.  It  waa  alleged  that  the  conditions 
set  forth  in  this  agreement  were  fulfilled  as 
follows:  "The  sum  of  $30,000  was  subscrib- 
ed for  stock  as  set  forth  in  said  contract  on 
or  about  the  22d  of  July,  1905.  A  majority 
of  the  stockholders  representing  a  majority 
of  the  capital  stock  of  said  company  were 
satisfied  with  all  reasonable  tests  made  on 
or  about  September  7,  1905,  with  the  quality 
of  brick  made  by  the  process  intended  by  the 
words  'this  process*  In  said  subscription  con- 
tract, meaning  the  said  sand  lime  brick  pro- 
cess, to  their  entire  satisfaction;  the  pro- 
cess adopted  being  the  American  Sand  Lime 
Brick  system.** 

The  prayers  were  that  petitioner  have 
judgment  against  the  several  defendants  for 
the  amount  due  by  each,  with  interest  that 
the  corporation  be  made  a  party  defendant 
to  the  suit  that  process  issue,  etc.,  and  for 
such  other  and  further  relief  as  might  be 
meet  and  proper  in  the  premises. 

Cox  demurred  to  the  petition  upon  various 
general  and  special  grounds,  and,  subject 
to  the  demurrer,  filed  his  answer.  The 
plaintiff  demurred  to  this  answer,  and  moved 
to  strike  it,  specially  demurring  to  certain 
paragraphs  thereof.  The  court  overruled  the 
demurrer  to  the  petition,  and  sustained  the 
plaintiff's  demurrer  as  to  certain  paragraphs 
of  defendant's  answer,  and  struck  these  par- 
agraphs. Defendant  Cox  excepted  to  the 
judgment  overruling  his  demurrer  to  the  pe- 
tition, and  in  his  bill  of  exceptions  also  as- 
signs error  upon  the  ruling  striking  given 
portions  or  x>aragraphs  of  his  answer.  In 
the  Supreme  Court  Cox  abandoned  his  ex- 
ception to  the  judgment  overruling  his  de- 
murrer to  the  petition,  except  as  to  the  over- 
ruling of  the  grounds  of  the  demurrer  num- 
bered 1,  5,  and  6^  which  were  as  follows: 

(1)  The  petition  does  not  set  forth  any 
cause  of  action  against  this  defendant  "(5) 
It  Is  nowhere  alleged  in  said  petition  that 
the  Savannah  Sand  Lime  Brick  Company, 
or  any  of  its  officers  or  agents,  notified  this 
defendant,  ♦  ♦  ♦  that  the  amount  of 
$30,000  capital  stock  had  been  subscribed.  It 
appearing  from  said  alleged  copy  of  sub- 
scription list  that  the  subscriptions  were  not 
binding  until  the  said  sum  of  $30,000  had 
been  subscribed.  (6)  It  is  not  alleged  in  said 
petition  that  any  of  the  conditions  of  said 
alleged  subscription  list  were  complied  with." 
Defendant  Entelman  demurred  to  the  peti- 
tion both  generally  and  specially.  His  de- 
murrer was  also  overruled,  and  he  too  sued 
out  a  bill  of  exceptions,  wherein  he  com- 
plains of  this  ruling.  The  only  grounds  of 
demurrer  which  he  insists  upon  in  this  court 
are  the  same  as  those  above  set  forth  from 
the  demurrer  of  the  defendant  Cox,  other 
grounds  being  expressly  abandoned.    We  will 
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state  here,  however,  that  It  does  not  appear 
from  the  record  In  the  case  made  by  the  En- 
telman  bill  of  exceptions  that  he  demurred 
upon  the  ground  that  the  corporation  never 
notified  him  that  the  capital  stock  of  $30,000 
had  been  subscribed.  Defendants  Norton 
and  Knight  each  separately  demurred  to  the 
petition  upon  various  grounds,  and  both  of 
the  demurrers  were  overruled;  and  each  of 
these  defendants  sued  out  a  bill  of  excep- 
tions, complaining  of  the  overruling  of  his 
demurrer.  Each  of  them  demurred  upon  the 
ground  that  it  appeared  from  the  subscrip- 
tion agreement  set  forth  by  the  petition  that 
the  total  amount  of  the  capital  stoclL  of  the 
corporation,  as  provided  for  by  the  agree- 
ment, had  been  subscribed  before  he  signed 
such  agreement,  and  therefore  his  subscrip- 
tion was  not  binding  upon  the  corporation  or 
himself.  In  the  view  which  we  have  taken 
of  this  ground  of  demurrer.  It  is  unneces- 
sary to  deal  with  or  to  mention  any  other 
urged  by  either  of  these  parties. 

1.  In  each  of  these  four  cases,  there  Is  a 
motion  to  dismiss  the  writ  of  error,  because 
the  plaintiff  in  error,  who  it  appears  was 
one  of  a  number  of  defendants  In  the  trial 
court,  has  brought  the  case  to  this  court 
by  a  separate  writ  of  error,  and  because  he 
has  not  made  the  other  defendants  in  the 
court  below  parties  to  the  cause  In  this 
court  This  motion  must  be  overruled. 
Each  of  the  respective  plaintiffs  in  error 
separately  demurred  to  the  petition  in  the 
trial  court,  his  demurrer  was  overruled,  and 
he  thereupon  sued  out  a  bill  of  exceptions 
wherein  he  complained  of  such  ruling.  So 
the  question  here  raised  is  controlled  by  the 
decision  in  Jones  v.  Hurst,  91  Ga.  838,  17  S. 
E.  635,  where  It  was  held:  **Where  a  peti- 
tion Is  filed  against  several  defendants,  and 
a  separate  demurrer  thereto  by  one  or  more 
of  them  Is  overruled,  the  remaining  defend- 
ants need  not  be  made  parties  to,  or  be  serv- 
ed with  a  copy  of,  a  bill  of  exceptions  assign- 
ing as  error  the  overruling  of  the  demurrer 
mentioned."  It  is  contended  by  counsel  for 
defendant  In  error  that  under  the  right  of 
contribution  which  exists  between  sul)scrib- 
ers  to  the  capital  stock  of  a  corporation, 
who,  upon  Its  insolvency,  are,  for  the  pur- 
pose of  paying  the  corporate  debts,  sued  for 
the  amounts  respectively  due  by  them  upon 
their  subscriptions,  all  those  who  were  de- 
fendants in  the  trial  court  were  by  reason 
of  interest  In  the  ruling  complained  of  nec- 
essary parties  to  the  cause  in  this  court  It 
is  unnecessary  to  discuss  this  contention  fur- 
ther than  to  say  that  It  appears  from  the 
allegations  of  the  petition  that  no  question 
of  contribution  can  arise  In  the  case,  as  the 
amount  of  the  Indebtedness  of  the  corpora- 
tion which  It  cannot  pay  Is  far  In  excess  of 
the  aggregate  amount  of  the  unpaid  subscrip- 
tions to  Its  capital  stock. 

2.  It  wlU  be  seen  from  the  preceding  state- 
ment of  facts  that  the  fifth  and  sixth  grounds 
of  the  demurrer  of  the  defendant  Cox  are 


simply  amplifications  of  the  general  grounds 
that  no  cause  of  action  against  him  Is  stated 
In  the  petition,  and  merely  serve  to  point  out 
alleged  defects  in  the  petition  upon  which 
this  main  contention  is  based.  This  seems 
to  be  the  view  taken  by  counsel  for  the 
plaintiff  In  error  In  his  argument  and  brief 
in  this  court,  the  three  grounds  being  ar- 
gued together,  and  the  contention  being  that 
no  cause  of  action  is  set  forth  in  the  peti- 
tion, because  the  subscription  agreement 
which  was  signed  by  Cox  and  others  was,  as 
shown  by  the  copy  thereof  attached  to  the 
petition,  predicated  upon  certain  conditions 
which  the  petition  does  not  show  were  fulfill- 
ed, and  that  notice  to  the  defendant  of  the 
performance  of  the  condition  as  to  the  amount 
of  capital  stock  which  should  be  subscribed, 
in  order  to  make  the  subscriptions  binding, 
was  necessary  before  he  would  be  bound  by 
his  subscription.  The  first  condition  was 
"that  the  first  installment  of  25  per  cent 
shall  not  be  called  for  until  the  whole  of  the 
entire  amount  of  $30,000  shall  have  been  sub- 
scribed, as  above  specified."  It  Is  contended 
that  the  petition  shows  that  this  condition 
was  not  complied  with,  because  It  appears 
from  the  subscription  list  or  contract  that 
the  "Empire  Investment  Company"  subscrib- 
ed for  50  shares  of  the  capital  stock  of  the 
Savannah  Sand  Lime  Brick  Company,  and 
that  the  name  "EJmpIre  Investment  Compa- 
ny" Imports  a  corporation,  and  a  corporation, 
unless  expressly  authorized  by  Its  charter 
so  to  do,  has  no  power  to  purchase  and  hold 
stock  in  another  corporation,  and  therefore 
the  subscription  by  the  "Empire  Investment 
Company"  was  Invalid  and  unenforceable; 
and  that  as  the  subscription  list  shows  that 
unless  the  subscription  of  th*e  Empire  In- 
vestment Company  Is  Included  in  the  compu- 
tation as  to  the  ampunt  of  stock  subscribed, 
less  than  $30,000  was  subscribed,  and  hence 
the  first  subscription  condition  was  not  com- 
plied with.  We  think  It  does  appear  from 
the  subscription  list  that  the  Empire  Invest- 
ment Company  Is  a  corporation,  as  Its  name 
tends  to  indicate  this,  and  the  signature  of 
the  company  purports  to  have  be^i  made 
"by  John  P.  Tletjen,  President,  and  Allen 
Sweat  Treasurer."  It  Is  also  true  that  the 
subscriptions  other  than  that  of  this  com- 
pany aggregate  only  $29,800,  and  so  fall  short 
of  the  sum  of  $30,000  required  by  the  first 
condition.  But,  so  far  as  the  petition  shows, 
the  Empire  Investment  Company  paid  the 
full  amount  of  its  subscription.  Indeed,  the 
petition  rather  tends  to  Indicate  that  it  did. 
for  it  is  not  sued  by  the  receiver,  who  pre- 
sumably sued  all  the  delinquent  subscribers. 
If  It  paid  for  the  stock  for  which  it  sob- 
scribed,  or  even  for  two  or  more  shares  of 
the  same,  the  amount  necessary  to  make  up 
the  sum  of  $30,000  would  be  complete,  with- 
out counting  the  unpaid  balance,  If  «ny,  of 
its  subscription.  The  Empire  Investment 
Company  could  not  Itself  sue  to  cancel  Its 
agreement  to  take  and  pay  for  this  stock,  up- 
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on  the  ground  that  the  contract  was  ultra 
vires  on  its  part,  if  the  contract  had  been 
fully  executed.  10  Cyc.  379;  Cincinnati,  etc., 
R.  Co.  Y.  McKeen,  64  Fed.  36,  12  C.  C.  A. 
14;  Peterborough  R.  Co.  v.  Nashua,  etc.,  R. 
Co.,  59  N.  H.  385.  Ceitainly  another  sub- 
scriber to  the  stock  of  the  Sand  Lime  Brick 
Company  will  not  be  heard  to  question  the 
validity  of  the  subscription  of  the  Empire 
Investment  Company,  when  It  does  not  ap- 
pear that  the  last-mentioned  company  is  it- 
self in  a  position  to  repudiate  this  subscrip- 
tion. The  Supreme  Court  of  Illinois  has 
held  that  the  fact  that  corporations  without 
authority  subscribed  for  the  capital  stock 
of  another  corporation,  and  against  which 
they  could  make  a  defense,  does  not  enable 
an  individual  subscriber  to  evade  his  own 
subscription,  where  he  during  the  whole 
proceedings  to  effect  the  incorporation  made 
no  objection  to  any  subscription  by  such  cor- 
porations, or  effort  to  repudiate  his  own  on 
that  account,  and  where  there  Is  no  evidence 
that  the  contracts  of  subscription  by  the  cor- 
porations were  not  performed,  or  that  they 
had  availed  themselves  of  their  privilege  to 
deny  or  repudiate  their  obligations.  McCoy 
V.  World's  Columbian  Bzpositlon,  186  III. 
366,  57  N.  E.  1043,  78  Am.  St  Rep.  288.  We 
know  of  no  law  in  this  state,  however,  which 
prohibits  granting  to  a  private  corporation 
power  to  purchase  and  hold  stock  in  other 
corporations,  except  that  embraced  in  arti- 
cle 4,  §  1,  par.  4,  of  the  Constitution  (Civ. 
Code  1895,  {  5800),  which  simply  prohibits 
the  grant  of  power  to, a  corporation  to  pur* 
chase  stock  in  another  corporation,  when 
the  purchase  may  have  or  be  intended  to 
have  the  effect  of  defeating  or  lessening  com- 
petition or  encouraging  monopoly.  So  it 
cannot  be  determined,  upon  general  demur- 
rer, from  the  face  of  the  petition  that  the 
Empire  Investment  Company  had  no  power 
to  subscribe  for  and  take  stock  in  the  Savan- 
nah Sand  Lime  !brick  Company.  The  name 
"Empire  Investment  Company"  seems  to  In- 
dicate that  the  corporation  bearing  it  was 
created  for  investment  purposes,  and,  so  fat 
as  the  petition  demurred  to  shows,  it  might 
have  been  authorized  by  its  charter  to  in- 
vest in  the  stock  of  other  noncompetitive 
corporations. 

Again,  from  the  copy  of  the  subscription 
agreement  attached  to  the  petition,  it  ap- 
pears that  Cox  and  Entelman  subscribed  for 
stock  in  the  Savannah  Sand  Lime  Brick 
Company  after  the  Empire  Investment  Com- 
pany had  subscribed  for  stock  therein;  and, 
as  they  are  presumed  to  have  read  the  sub- 
scription agreement  before  signing  it,  they 
must  have  seen  the  name  of  that  company 
in  the  list  of  subscribers  when  they,  respec- 
tively, made  their  subscriptions,  it  being  the 
second  name  signed  under  the  subscription 
agreement  In  Cornell's  Appeal,  114  Pa.  153, 
6  Atl.  258,  it  was  held  that  where  subscrip- 
tions to  the  capital  stock  of  a  corporation 
were  made  upon  condition  that  a  certain 


amount  should  he  subscribed,  and  that 
amount  was  nominally  subscribed,  but  real- 
ly not  subscribed  by  reason  of  the  invalidity 
of  some  of  the  subscriptions,  those  subscrib- 
ers who  became  such  subsequently  to  the 
invalid  subscriptions  and  with  knowledge  of 
their  character  could  not  set  up  a  failure 
of  the  condition  in  an  action  to  enforce  their 
liability  as  stockholders.  In  Cole  v.  Satsop 
R.  Co.,  9  Wash.  487,  37  Pac.  700,  43  Am.  St 
Rep.  858,  it  was  held  that  where  subscrib- 
ers to  the  stock  of  a  corporation,  with 
knowledge  that  some  of  the  stock  had  been 
subscribed  for  by  another  corporation,  paid 
their  subscription  on  some  of  the  stock,  they 
could  not,  as  against  creditors,  defend  an 
action  against  them  on  their  subscriptions 
on  the  ground  that,  the  subscription  of  the 
corporation  being  invalid,  the  whole  stock 
was  not  subscribed  for,  and  therefore  they 
were  not  liable  on  their  subscriptions.  On 
the  same  line  it  was  held  in  Pacific  Mill  Co. 
V.  Inman,  46  Or.  352,  80  Pac.  42i,  that  where 
the  defendant  and  the  plaintiff  corporation 
entered  into  a  contract  which,  among  other 
things,  required  plaintiff  to  increase  its 
stock,  and  to  obtain  subscriptions  to  part 
of  it,  failure  of  the  defendant,  on  receiving 
a  list  of  the  subscribers,  to  object  to  a  sub- 
scription purporting  to  have  been  made  by 
a  corporation,  was  an  implied  admission 
that  the  subscription  was  genuine.  In  Unit- 
ed States  Vinegar  Company  v.  Foehrenbach, 
148  N.  T.  58,  42  N.  B.  408,  the  court  went 
even  further  than  this,  and  held  that,  In  an 
action  to  recover  unpaid  subscriptions  to  the 
capital  stock  of  a  corporation  the  defendants 
cannot  raise  the  objection  that  the  capltai 
stock  was  subscribed  for  in  part  by  other 
corporations,  and  that  such  subscriptions 
were  therefore  Invalid.  Gray,  J.,  who  de- 
livered the  opinion,  said:  '*The  argument 
that  it  appears  that  the  capital  stock  was 
subscribed  for  in  part  by  corporations,  and 
that  such  subscriptions  were  invalid  under 
the  law,  is  of  no  avail.  That  is  a  question 
for  the  people  to  raise  through  their  proper 
officers  and  in  appropriate  proceedings. 
The  defendants  cannot  raise  it  At  further- 
est  it  might  be  available  in  proceedings  to  va- 
cate the  charter — a  point,  however,  we  do 
not  consider."  There  the  action  was  by  a 
corporation  to  recover  unpaid  subscriptions 
to  its  capital  stock. 

3.  The  contention  that  the  petition  failed 
to  set  forth  a  cause  of  action,  because  it  did 
not  allege  that  the  defendant  had  been  noti- 
fied by  the  corporation  to  whose  capital 
stock  he  had  subscribed,  or  by  any  of  its 
officers  or  agents,  that  the  full  amount  of 
$30,000  had  been  subscribed  to  its  capital 
stock,  as  was  required  In  order  to  render  the 
subscriptions  binding,  is  without  merit  It 
has  been  held  In  some  jurisdictions  that 
where  one  subscribes  to  the  capital  stock  of 
a  corporation  upon  a  given  condition,  which 
Is  subsequently  performed,  it  Is  necessary, 
before  the  corporation  can  make  a  **caH" 
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upon  him  for  the  payment  of  a  part  or  the 
whole  of  the  amount  embraced  In  his  sub- 
scription, that  he  should  be  notified  of  the 
performance  of  the  condition;  and  Cook 
says  that  while  there  is  some  doubt  as  to 
whether,  upon  the  performance  of  the  con- 
dition, the  subscriber  is  entitled  to  notice  of 
such  performance,  the  better  rule  seems  to 
be  that  he  is  entitled  to  such  notice.  1  Cook 
on  Stock  and  Stockholders,  §  89.  The  rule 
Is  thus  stated  in  10  Cyc.  419:  "The  subscrib- 
er Is  entitled  to  notice  of  the  condition  be- 
fore an  action  can  be  sustained  against 
him  on  his  contract,  unless  the  act  be  one 
that  carries  notice  of  itself.  He  will,  how- 
ever, be  affected  by  a  general  notice  to  the 
shareholders."  The  rule  is  so  stated  in  2 
Thompson  on  Corporations  (1st  Ed.)  §  1333. 
Notice  of  the  performance  of  the  condition 
is,  however,  not  necessary  in  order  to  render 
the  subscription  binding  upon  the  subscrib- 
er. The  rule  is  well  established  that  per- 
formance of  the  condition  on  the  part  of  the 
corporation  makes  the  subscription  abso- 
lute. 1  Thomp.  Corp.  (2d  Ed.)  §  609;  10 
Cyc.  419;  Chase  v.  Sycamore,  etc.,  R.  Co., 
88  m.  216.  Whatever  may  be  the  rule  In 
regard  to  giving  notice  as  a  preliminary 
step  to  making  a  call  as  between  a  cor- 
poration which  is  a  going  concern  and  a 
subscriber  to  Its  stock,  It  is  clear  that  after 
the  company  has  failed  and  its  assets  have 
been  placed  in  the  hands  of  a  receiver,  who 
has  been  directed  by  order  of  court  to  bring 
suit  for  the  purpose  of  collecting  any  amount 
due  by  any  person,  thus  including  unpaid 
stock  subscriptions,  a  petition  in  a  suit  so 
brought  by  the  receiver  to  recover  the  entire 
amount  of  unpaid  subscriptions  is  not  sub- 
ject to  demurrer  on  the  ground  that  it  does 
not  allege  that  notice  had  been  given  to  the 
subscriber  of  the  compliance  by  the  cor- 
poration with  the  condition  of  the  subscrip- 
tion. The  contention  that  the  stipulation 
that  the  first  installment  of  25  per  cent  up- 
on the  stock  subscribed  for  was  to  be  paid 
"on  signing  of  the  contract  .after  charter 
has  been  obtained  about  July  15,  1905," 
shows  "that  the  parties  contemplated  the 
signing  of  a  contract  other  than  the  one 
sued  on,  before  being  bound  to  take  and  pay 
for  any  stock  In  said  corporation,"  and  there- 
fore cannot  be  held  liable  upon  this  subscrip- 
tion agreement,  is  so  obviously  without  mer- 
it as  to  require  no  discussion. 

4.  The  demurrers  of  Norton  and  Knight 
should  have  been  sustained  upon  the  ground, 
taken  in  each,  that  the  subscription  agree- 
ment set  forth  by  the  petition  shows  that 
the  full  amount  of  the  capital  stock  of  the 
corporation,  as  prescribed  in  the  agreement 
had  been  subscribed  by  others  before  the 


demurrant  subscribed  for  stock  in  the  samot 
and  hence  he  was  not  bound  by  his  subscrip- 
tion. The  general  rule  is  that  after  the  full 
amount  of  the  capital  stock  of  a  corporation 
provided  for  in  the  charter  has  been  sub- 
scribed any  further  subscriptions  are  void. 
1  Cook,  Stock  and  Stockholders,  S  58.  And 
where,  under  statutory  provisions,  commis- 
sioners are  appointed  for  the  purpose  of 
receiving  subscriptions  to  the  capital  stock 
of  a  corporation,  and  they  receive  subscrip- 
tions In  excess  of  the  amount  authorized  by 
the  charter  or  act  of  Incorporation,  they 
cannot  In  the  absence  of  statutory  authori- 
ty, reduce  proportionally  all  the  subscrip- 
tions and  apportion  the  stock  among  the  sub- 
scribers. Their  only  duty  Is  to  receive  sub- 
scriptions to  the  full  amount  of  the  pre- 
scribed capital,  and  to  refuse  anything  be- 
yond that  lb.;  1  Thomp.  Corp.  (2d  Ed.)  S 
578.  It  Is  obvious  that  none  of  the  sub- 
scribers in  the  present  case  would  have  been 
bound  to  take  stock  In  the  corporation  If 
the  amount  of  Its  capital  stock  had  been 
made  greater  than  that  which  was  provid- 
ed in  the  subscription  agreement  In  the 
petition  for  Incorporation  which  was  grant- 
ed, it  was  expressly  provided  that  the 
amount  of  the  capital  stock  should  be  $30,- 
000,  the  amount  fixed  In  the  subscription 
agreement  We  have  no  statute  In  this  state 
which  provides  for  the  apportionment  of 
the  stock  of  a  corporation  among  the  sub- 
scribers thereto  in  the  event  the  prescribed 
amount  of  the  capital  stock  has  been  over- 
subscribed; and  there  is  nothing  in  the  sub- 
scription agreement  under  consideration 
which  authorized  this  to  be  done.  Hence,  so 
far  as  Norton  and  Knight  were  concerned, 
the  subscription  agreement  could  not  be  en- 
forced, either  in  whole  or  In  part  by  the 
corporation  or  by  the  subscriber. 

5.  Under  the  ruling  In  Turner  t.  Camp, 
110  Ga.  631,  36  S.  E.  76  (1),  this  court  has 
no  jurisdiction  now  to  determine  whether 
the  court  below  erred  in  striking  certain 
paragraphs  of  the  answer  of  the  defendant 
Cox.  In  that  case  it  was  held:  **While  the 
defendant  in  an  action  may  before  its  final 
termination  bring  to  this  court  for  review  a 
decision  overruling  a  demurrer  to  the  plain- 
tiff's petition  because  the  'Judgment  com- 
plained of,  if  it  had  been  rendered  as  claim- 
ed by  the  plaintiff  in  error,  would  have  been 
a  final  disposition  of  the  cause,'  such  defend- 
ant cannot  in  a  bill  of  exceptions  sued  out 
in  such  a  case,  properly  except  also  to  a  de- 
cision striking  his  answer  or  a  part  thereof." 

Judgment  aflBlrmed  in  the  Cox  and  Bntel- 
man  cases,  and  reversed  in  the  Knight  and 
Norton  cases.  All  the  Jostices  oonciir«  ex- 
cept BECK,  J^  absent 
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AIKEN  et  al.  v.  WALLAOB  et  aL 

(Supreme    Court   of    Georgia.     Aug.    9,    1910. 
On  Motion  for  Rehearing.    Sept.  20, 

1910.) 

(Syllabus  by  the  Court.) 

1.  Evidence  (§  353*)  —  Documentaby  EJti- 
DENCE— Deeds. 

Where  a  deed  suffidentlT  described  land  in- 
tended to  be  conveTed,  but  for  more  particular 
description  referred  to  a  plat  recorded  on  the 
general  records  of  the  county,  the  deed  was  not 
inadmissible  in  evidence  because  the  plat  was 
not  produced  or  its  absence  accounted  for. 

[Ed.  Note. — For  other  cases,  see  £>7idence, 
Cent.  Dig.  }  1427 ;  Dec.  Dig.  |  353.*] 

2.  BouiVDABiES  (i  10*)— Maps  —  Constbuo- 

TION. 

A  deed  recites  that  it  conveys  "all  that 
lot  of  land  known  as  the  'Hotel  Reservation'  in 
Eling  City  on  the  Island  of  St  Simons,  in 
said  county  of  Gl^nn,  and  more  particularly 
and  perfectly  described  on  the  map  and  plan  of 
said  King  City  shown  in  Record  Book  'KK,' 
page  598^  of  the  General  Records  of  said  coun- 
ty, and  being  bounded  on  the  north  by  Flovd 
street;  on  the  south  by  Mallory  street;  on  the 
east  by  lots  *G'  and  ^K'  and  twenty  feet  of  a 
short  alley ;  and  on  the  west  by  high-water 
mark.  Said  above-described  property  conveying 
a  portion  of  Page  avenue  as  shown  on  the  plan 
of  said  King  (3ty.  To  have  and  to  hold  the 
said  described  lot  known  as  the  Hotel  Reserva- 
tion unto  her,  the  said  party  of  the  second  part, 
her  heirs  and  assigns,  as  aforesaid,  in  fee  sim- 
ple." The  map  referred  to  indicates  a  rectangu- 
lar lot  between  defined  lines,  marked  "Hotel 
Reservation,"  bounded  on  two  sides  by  parallel 
streets,  marked  "Floyd  street,''  and  "Mallory 
street,"  and  on  another  by  certain  lots  and 
the  end  of  a  20-foot  alley;  and  fronting  on  an- 
other street  marked  "Page  avenue/'  which  runs 
at  right  angles  to  the  two  parallel  streets, 
which  also  shows  beyond  Page  avenue  another 
line  parallel  to  it,  along  which  are  written  the 
words  "High-water  Mark— Beach  Line."  Such 
deed  is  to  be  construed  as  conveying  land  ex- 
tending to  high-water  mark,  and  to  include  that 
portion  of  Page  avenue  which  lies  between  the 
parallel  streets  above  mentioned,  when  projected 
across  Page  avenue  to  the  high-water  mark. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S$  90,  91 ;  Dec.  Dig.  |  10.«] 

8.  Injunction  (§  50*)— Gboukds— Ebectikq 
Obstbuctions  on  Land. 

The  uncontradicted  evidence  showed  title 
in  the  plaintiffs  to  that  part  of  the  land  in  dis- 
pute between  high-water  and  low-water  mark; 
and,  injunction  being  an  appropriate  remedy 
in  order  to  afford  adequate  relief,  it  was  er- 
roneous to  refuse  to  enjoin  the  defendants  from 
erecting  obstructions  on  that  part  of  the  land 
between  high-water  and  low-water  marks,  as 
prayed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  103 ;  Dec.  Dig.  §  50.*] 

4.  Municipal  Cobpobations  (§  697*)  —  In- 
junction—Right TO  Reicbdt  —  Adequate 
Remedt  at  Law. 

There  being  an  adequate  remedy  at  law, 
injunction  will  not  lie  to  compel  the  removal 
of  an  existing  permanent  structure  in  a  street. 

{Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  1502-1505;  Dec. 
Dig.  S  697.*] 

(Additional  Syllabu8  by  Editorial  Staffs 

6.  Deeds  (§  112*)- Constbuction. 

A  deed  including  the  descriptive  elements 
In  the  body  of  the  instrument,  as  well  as  those 
in  a  plat  referred  to  as  an  additional  descrip- 


tion of  the  land  conveyed,  should  be  construed 
as  a  whole,  and  effect  given  to  every  part  there- 
of if  practicable  under  the  express  provisions  of 
Civ.  Code  1896,  |  3607. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  324 ;  Dec.  Dig.  |  112.*] 

On  Motion  for  Rehearing. 

6.  Appeal  and  E^bbob  (§  835*)— Reheabing— 
Scope— Contentions  Not  Made  on  Heab- 

ING. 

Where  a  case  was  apparently  determined 
in  the  lower  court  and  argued  in  the  Supreme 
Court  as  if  the  only  question  to  be  determined 
was  whether  or  not  the  title  to  a  strip  of  land 
in  question  lyine  between  high  and  low  water 
marks  was  in  plaintiff  when  the  bill  was  filed, 
the  question  of  an  easement  or  right  of  access 
to  the  water  will  not  be  considered  on  rehear- 
ing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  3242;  Dec.  Dig.  §  835.*] 

Error  from  Superior  Court,  Glynn  County! 
T.  A.  Parker,  Judge. 

Action  by  F.  D.  Aiken  and  others  against 
Mrs.  Bena  Wallace  and  others.  There  was  a 
decree  granting  certain  relief,  and  plaintiffs 
bring  error.    Reversed. 

The  owners  of  "Retreat  Plantation,"  a 
tract  of  land  on  the  Island  of  St  Simons  In 
the  county  of  Glynn,  carved  out  of  It  a 
smaller  tract  which  was  laid  off  In  separate 
lots,  streets,  and  alleys,  and  called  ''King 
City."  A  map  of  It  was  executed  on  Octo- 
ber 30,  1886,  filed  for  record  In  the  office  of 
the  clerk  of  the  superior  court  on  November 
17,  1891,  and  recorded  March  24,  1893.  Mrs. 
Bena  Wallace  purchased  a  part  of  the  prop- 
erty and  received  a  deed  from  the  owners, 
dated  September  12,  1886,  and  Immediately 
entered  possession  and  made  valuable  Im- 
provements, consisting  of  houses  and  out- 
houses, used  as  a  hotel  and  Its  appurtenan- 
ces. Lots  In  King  City  were  sold  both  before 
and  after  the  deed  to  Mrs.  Wallace,  but  none 
to  such  of  the  plaintiffs  as  became  purchas- 
ers of  such  lots  until  after  the  deed  to  Mrs. 
Wallace.  After  having  been  In  i)os8e8slob 
for  a  number  of  years,  Mrs.  Wallace  extend- 
ed her  buildings  In  such  manner  as  to  en- 
croach five  feet  on  one  of  the  streets  called 
Mallory  street,  and  all  the  way  across  an- 
other street  called  Page  avenue,  and  under*- 
took  to  construct  a  wharf  extending  from 
high-water  mark  of  St  Simons  Sound,  oppo- 
site her  Improvements,  across  the  beach,  and 
over  the  low-water  mark  to  a  place  suit- 
able for  the  landing  of  boats.  The  plain- 
tiffs, including  the  grantors  of  Mrs.  Wallace, 
and  F.  D.  Aiken  and  others,  as  owners  of 
"Retreat  Plantation"  and  certain  lots  In 
"King  City,"  filed  suit  for  Injunction  to  pre- 
vent the  construction  of  the  wharf  and  the 
maintenance  of  the  obstructions  In  the  street 
On  the  interlocutory  hearing  the  Judge  grant- 
ed an  order  "that  the  injunction  prayed  for 
be  and  the  same  hereby  Is  denied,  except 
that  said  defendants  are  hereby  temporarily 
restrained  and  enjoined  from  constructing  or 


•For  other  cases  see  saxn^  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serici  ft  Bep'r  Indezca 
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maintaining  the  wharf-run,  or  pier  complain- 
ed of,  over  or  upon  any  part  of  Page  avenue 
as  shown  on  the  map  of  'King  City.'  **  The 
plaintiffs  excepted. 

Harry  F.  Dunwody  and  D.  W.  Kranss,  for 
plaintiffs  In  error.  Crovatt  k,  Whitfield  and 
iu  D.  Oale,  for  defendants  in  error. 

ATKINSON,  J.  1.  The  deed  under  which 
Mrs.  Wallace  claimed  title  from  the  propri- 
etors of  King  City  contained  the  following: 
"All  that  lot  of  land  known  as  the  'Hotel 
Reservation'  in  King  City  on  the  Island  of 
St.  Simons,  In  said  county  of  Glynn,  and 
more  particularly  and  perfectly  described  on 
the  map  and  plan  of  said  King  City  shown 
in  Record  Book  'KK,'  page  5d3,  of  the  Gen- 
eral Records  of  said  county,  and  being  bound- 
ed on  the  north  by  Floyd  street;  on  the 
south  by  Mallory  street;  on  the  east  by  lots 
'G'  and  'K*  and  twenty  feet  of  a  short  alley; 
and  on  the  west  by  high-water  mark.  Said 
above-described  property  conveying  a  portion 
of  Page  avenue  as  shown  on  the  plan  of  said 
King  City.  To  have  and  to  hold  the  said  de- 
scribed lot  known  as  the  Hotel  Reservation 
unto  her,  the  said  party  of  the  second  part, 
her  heirs  and  assigns^  as  aforesaid,  in  fee 
simple.**  Objections  were  urged  to  its  ad- 
mission, as  follows :  "(a)  That  the  said  deed 
without  having  accompanied  with  it  to  offer 
in  evidence  the  map  and  plan  referred  to  as 
being  recorded  In  Book  'KK,'  p.  5^,  was  in- 
admissible and  irrelevant  (b)  That  the  said 
offered  deed  was  not  accompanied  by  the 
map  or  plan  of  King  City  therein  referred  to, 
by  which  said  Hotel  Reservation  was  clearly 
and  specifically  described,  (c)  That  said  al- 
leged deed  was  void  for  lade  of  sufficient  de- 
scription of  the  land  conveyed  without  the 
map  and  plat  omveying  same  or  proof  of  the 
contents  of  such  map.  (d)  That,  without 
such  accompanjring  map  and  plan  as  referred 
to,  there  was  no  sufficient  description  of  said 
'Hotel  Reservation'  to  authorize  its  introduc- 
tion in  evidence  even  as  color."  The  descrip- 
tion in  the  deed  was  sufficient  without  the 
map,  and  the  reference  to  the  map  for  more 
particular  description  of  the  property  intend- 
ed to  be  conveyed  did  not  render  introduc- 
tion of  the  map  essential  to  the  admissibility 
of  the  deed. 

2.  The  decision  involved  a  construction  of 
the  deed  referred  to  in  the  first  division.  It 
was  insisted  by  the  plaintiffs  that  the  land 
conveyed  to  Mrs.  Wallace  did  not  Include 
any  part  of  Page  avenue,  nor  extend  to  high- 
water  mark  on  the  shores  of  St  Simons 
Sound,  while  the  defendants  urged  that  it 
embraced  a  part  of  Page  avenue  and  extend- 
ed over  to  high-water  mark.  It  appeared 
from  aliunde  evidence  that  the  deed  misre- 
cited  the  cardinal  points.  The  map  was  in- 
troduced by  the  plaintiffs.  It  failed  to  recite 
the  cardinal  points.  On  the  map  was  a 
space,  rectangular  in  shape,  designated  "Ho- 
t^   Reservation,"    which    arpeared    to    be 


bounded  on  one  side  by  Mallory  street,  on 
another  by  two  lots  and  an  alley,  on  anoth- 
er by  Flo'yd  street,  and  on  the  remaining 
side  (shown  by  aliunde  evidence  to  be  the 
south  side)  by  Page  avenue.  The  south  line 
of  the  lot  designated  "Hotel  Reservation" 
and  the  south  line  of  other  lots  by  the  side  of 
the  "Hotel  Reservation"  formed  a  continu- 
ous line.  South  of  the  line  thus  formed  was 
another  line,  parallel  thereto,  and  in  the 
space  between  these  two  lines  were  written 
the  words  "Page  avenue."  Still  further 
south  of  the  most  southerly  of  the  two  above- 
mentioned  lines  was  still  another  line,  par- 
allel to  the  one  last  mentioned,  and  between 
these  two  was  a  space  in  which  were  writ- 
ten the  words  "Beach  Line — High-water 
Mark."  Immediately  south  of  all  of  these 
was  a  space  marked  "Saint  Simons,"  which 
by  aliunde  evidence  was  shown  to  be  St. 
Simons  Sound.  The  map  did  not  recite  the 
width  of  Page  avenue,  nor  the  width  of  the 
beach,  but  aliunde  evidence  showed  that 
Page  avenue  was  50  feet  in  width,  and  that 
there  was  a  space  of  highland  52  feet  wide 
intervening  between  the  south  line  of  Page 
avenue  and  the  high-water  mark  of  St  Si- 
mons Sound.  In  support  of  their  position 
that  the  property  conveyed  did  not  include 
any  part  of  Page  avenue,  the  plaintiffs  con- 
tended that  the  deed  expressly  referred  to 
the  map  as  more  particularly  describing  the 
property  intended  to.  be  conveyed,  which  was 
the  lot  therein  designated  as  "Hotel  Reserva- 
tion," and  that  as  the  plat  clearly  designat- 
ed "Hotel  ReserraHon"  as  a  particular  lot 
lying  within  designated  bounds,  none  of 
which  included  any  pnrt  of  Page  avenue  or 
any  land  on  the  opposite  side  of  Page  avenue, 
the  boundaries  given  In  the  plat  should  be 
regarded  as  controlling,  and  indicating  the 
real  Intent  of  the  parties  as  to  what  property 
was  intended  to  be  conveyed;  and  as  the 
plat  thus  clearly  showed  what  was  intend- 
ed to  be  conveyed,  other  language  In  the 
deed,  reciting  that  one  of  the  boundaries  of 
the  property  conveyed  was  "high-water 
mark,"  and  that  the  deed  conveyed  a  por- 
tion of  "Page  avenue,"  wns  merely  false  de- 
scription, and  ought  to  »>e  disregarded.  •  In 
support  of  this  contention  the  plaintiffs  cit- 
ed the  case  of  Harris  v.  Hull,  70  Ga.  831, 
where  it  was  said:  "In  construing  convey- 
ances of  land,  effect  Is  to  be  given  to  every 
part  of  the  description.  If  practicable;  but 
if  the  thing  intended  to  be  granted  appears 
clearly  and  satisfactorily  from  any  part  of 
the  description,  and  other  circumstances  of 
description  are  mentioned  which  are  not  ap- 
plicable to  that  thing,  the  grant  will  not  be 
defeated,  but  those  circumstances  will  be 
rejected  as  false  or  mistaken.  TVhat  is  most 
material  and  most  certain  In  a  description 
shall  prevail  over  that  which  is  less  material 
and  less  certain."  In  Sears  v.  Carver,  133 
Ga.  422,  66  S.  a  886,  it  was  held:  "Where 
the  award  of  the  commissioners  to  admeas- 
ure dower  refers  to  an  attached  plat  for 
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description  of  the  land  assigned,  courses, 
distances,  names,  and  marks  on  the  monu- 
ments, as  appearing  on  the  plat,  are  to  be 
considered  as  if  written  on  the  return  cf 
the  commissioners.**  In  the  case  of  Jefferis 
▼.  East  Omaha  Land  Co.,  134  U.  8.  178,  10 
Sup.-Ct  518,  83  U  Ed.  872,  it  was  said: 
••Where  a  plat  is  referred  to  in  a  deed  as 
containing  a  description  of  land,  the  courses, 
distances,  and  other  particulars  appearing' 
on  the  plat  are  to  be  as  much  regarded  In 
ascertaining  the  true  description  of  ^  the  land 
and  the  intent  of  the  parties  as  if  they  had 
been  expressly  enumerated  in  the  deed." 
These  and  similar  rulings  which  might  be 
cited  are  authority  for  the  proposition  that, 
where  a  plat  is  appropriately  made  a  part 
of  a  deed,  its  descriptive  averments  become 
parts  and  parcels  of  the  deed.  It  does  not 
necessarily  follow  that  they  are  to  be  given 
greater  weight  in  construing  the  deed  than 
other  descriptive  averments.  They  might, 
under  particular  circumstances,  be  entitled 
to  greater  weight,  but  they  might  not  be  en- 
titled to  greater  weight  under  other  circum- 
stances. The  deed,  including  the  descriptive 
averments  in  the  body  of  the  Instruments, 
as  well  as  those  in  the  plat.  Is  to  be  con- 
strued as  a  whole,  and  effect  given  to  every 
part  thereof,  If  practicable.  Civ.  Code  1895, 
§  3G07.  Treating  the  map  as  a  part  of  the 
deed,  and  construing  the  deed  as  a  whole, 
in  connection  with  the  extraneous  evidence, 
it  appears  that  the  recital  in  the  body  of  the 
deed  that  Page  avenue  was  on  the  west  of 
the  •'Hotel  Reservation'*  was  erroneous;  it 
being  in  fact  on  the  south.  The  body  of  the 
deed  did  not  expressly  restrict  the  land  con- 
veyed to  that  particular  lot  which  was  des- 
ignated on  the  map  as  the  •'Hotel  Reserva- 
tion," but  recited  a  conveyance  "of  all  that 
lot  of  land  known  as  'Hotel  Reservation,* 
•  •  •  more  particularly  and  perfectly  de- 
scribed on  the  map  or  plan  of  said  King 
City,"  and  proceeded  to  give  the  boundaries 
by  streets,  etc.  On  two  sides  it  was  describ- 
ed as  bounded  by  streets,  on  another  by  two 
lots  and  an  alley,  and  on  the  remaining  side 
the  only  boundary  given  was  high-water 
mark.  The  body  then  recited  that  the  prop- 
erty conveyed  included  a  portion  of  Page 
avenue  as  shown  on  the  plan  of  said  King 
City.  Under  the  extraneous  evidence,  the 
boundary  recited  as  ••high-water  mark*'  was 
on  the  south  of  the  property  conveyed,  and, 
if  the  east  and  west  lines  were  projected 
across  Page  avenue  to  high-water  mark,  it 
would  include  a  portion  of  Page  avenue,  and 
also  a  portion  of  the  highland  intervening 
between  Page  avenue  and  high-water  mark; 
but  the  plat  did  not  indicate  any  such  inter- 
vening land.  According  to  Its  terms,  while 
the  width  of  Page  avenue  was  not  express- 
ed. Page  avenue  covered  the  entire  distance 
between  the  line  designated  on  the  plat  as 
the  south  line  of  *'Hotel  Reservation"  and 
the  high-water  mark.  The  deed  expressly 
recited  that  on  the  side  on  which  St   Si- 


mons Sound  was  located  it  should  extend  as 
far  as  the  high-water  mark,  and  that  it  con- 
veyed a  portion  of  Page  avenue.  It  also  la 
this  connection  employed  the  language  **as 
shown  on  the  plan."  While  reference  to  the 
plan  would  show  a  perfect  description  of  the 
tract  of  land  designated  "Hotel  Reservation," 
it  would  not  show  that  the  lot  so  designated 
extended  to  high-water  mark,  or  that  it  em- 
braced any  part  of  Page  avenue.  If  it  had 
not  been  intended  to  convey  any  part  of 
Page  avenue,  or  to  grant  all  the  property 
down  to  high-water  mark.  It  is  impossible  to 
account  for  such  express  declarations  as 
those  which  stated  that  It  did  include  a  part 
of  Page  avenue  and  extended  to  high-water 
mark.  There  is  a  conflict  between  these 
declarations  and  the  map,  but  these  descrip- 
tive averments  are  not  such  as  ought  to, be 
disregarded  as  surplusage;  but  giving  due 
effect  to  all  of  the  deed,  including  the  map, 
it  should  be  construed  as  conveying  the  prop- 
erty down  to  high-water  mark,  including 
that  part  of  Page  avenue  which  lies  between 
the  east  and  west  lines  of  •'Hotel  Reserva- 
tion," delineated  on  the  map,  projected  over 
Page  avenue  down  to  high-water  mark. 

8.  The  plaintiffs  claimed  title  to  the  beach 
extending  from  high-water  mark  to  low-wa- 
ter mark  opposite  the  Improvements  of  Mrs. 
Wallace.  In  1804  and  1810  William  Page 
was  the  grantee  In  two  deeds  which  together 
conveyed  to  him  what  was  afterwards  called 
"Retreat  Plantation,"  on  St.  Simons  Island. 
They  were  recorded.  Construing  the  terms 
of  the  deeds  and  the  maps  which  were  made 
a  part  of  the  description  thereof,  they  ex- 
pressly conveyed  the  land  to  low- water  mark 
on  St  Simons  Sound.  There  was  evidence  of 
possession  on  the  part  of  Page,  and  those 
holding  under  him,  for  many  yeara  The 
plaintiffs  in  the  present  case  were  descend- 
ants of  Page  and  persons  holding  under 
them.  In  1886  a  part  of  the  "Retreat  Plan- 
tation" was  laid  out  into  lots,  and  the  name 
of  "King  City"  was  given  to  the  survey.  The 
defendant  bought  a  portion  of  the  land  in 
King  City.  Her  deed  expressly  bounded  the 
land  conveyed  to  her  by  high-water  mark. 
A  number  of  lots  were  sold  in  "King  City" 
to  different  persons,  but  what  was  not  sold 
off  remained  in  the  original  owners  and  oth- 
ers who  succeeded  to  their  rights.  As  we 
construe  the  original  deeds  to  include  the 
land  to  low-water  mark  and  the  defendant's 
deed  to  include  the  land  only  to  high-water 
mark,  the  land  between  the  two  remained  in 
t*age  or  those  succeeding  to  his  rights.  In 
a  word,  the  plaintiffs  and  the  defendants 
both  claim  under  the  same  title.  The  plain- 
tiffs represent  the  holders  of  this  title  to  the 
entire  plantation  down  to  low-water  mark, 
except  so  much  of  it  as  has  been  sold  off, 
while  Mrs.  Wallace  holds  a  fraction  of  the 
plantation  sold  to  her  and  by  the  terms  of 
her  deed  extending  only  to  high-water  mark, 
thus  leaving  the  land  between  high-water 
mark    and    low-water    mark     unconveyed. 
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Whether  in  a  controversy  between  the  state 
and  an  Individual  there  is  any  presumption 
against  the  state  from  possession  and  lapse 
of  time  or  not,  or  what  would  be  the  case  if 
the  state  asserted  title  to  a  particular  piece 
of  land  and  granted  it,  there  is  undoubtedly 
a  possession  which  may  become  a  prescrip- 
tive title  between  a  prescrlber  and  other  per- 
sons. Under  the  facts,  as  between  the  plaln- 
tilfs  and  the  defendants,  in  1902  the  plain- 
tiffs had  a  title  to  low- water  mark  and  the 
defendants  had  not.  The  act  of  1902  (Acts 
1902,  p.  108)  did  not  affect  the  case.  It  did 
not  undertake  to  take  the  title  to  land  from 
one  person  and  confer  it  upon  another.  The 
deeds  to  Page  recited  grants  from  the  state 
to  certain  parties  named,  and  that  the  con- 
veyance to  him  covered  such  land.  As  al- 
ready stated,  Mrs.  Wallace  holds  under  this 
title.  She  simply  took  a  deed  to  a  part  of  a 
tract  of  land.  The  boundaries  of  the  whole 
extended  to  low-water  mark.  The  boundary 
of  her  deed  was  expressly  high-water  mark. 
What  was  left  between  the  two  remained  in 
the  owners  of  the  entire  plantation  or  In 
those  succeeding  to  their  rights,  and  the  act 
of  1902  did  not  undertake  to  take  this  title 
away  from  the  latter  and  confer  it  upon  her. 
The  thing  complained  of  and  sought  to  be 
enjoined  was  the  construction  and  use  of  a 
wharf  over  the  beach  between  high  and  low 
water  marks.  If  it  had  been  erected,  It 
would  have  constituted  a  continuing  nui- 
sance. As  the  evidence  demanded  a  finding 
in  favor  of  the  title  of  the  plaintiffs  to  the 
whole  of  the  beach.  Including  that  part  to 
which  title  was  asserted  by  Mrs.  Wallace,  it 
was  erroneous  to  refuse  to  grant  the  injunc- 
tion, as  prayed,  relatively  to  the  beach. 

4.  Complaint  was  also  made  because  the 
judge  refused  to  grant  the  injunction  in  so 
far  as  It  related  to  the  encroachment  upon 
Mallory  street  It  appeared  from  the  evi- 
dence that  the  encroachment  was  brought 
about  by  extending  the  hotel  building  for  a 
distance  of  five  feet  over  the  west  line  of 
Mallory  street  The  structure  was  perma- 
nent in  character,  and  was  completed  before 
the  institution  of  the  suit  While  it  might 
be  a  nuisance  if  left  in  the  street  and  be 
subject  to  be  abated  as  such,  there  is  an 
adequate  remedy  at  law,  and  injunction  is 
not  the  remedy.  The  prayer  was  to  prevent 
the  defendants  from  maintaining  the  ob- 
struction, and  from  interfering  with  the  free 
use,  enjoyment  and  occupancy  of  the  street 
by  the  plaintiffs  and  other  owners  of  lots  in 
King  City.  The  effect  was  to  pray  for  the 
removal  of  the  structure  from  the  street    It 


was  not  alleged  that  maintaining  the  struc- 
ture in  the  street  would  be  a  nuisance  for 
any  other  reason  than  that  it  was  in  the 
way.  The  relief  sought  was  positive  in  char- 
acter, and  cannot  be  accomplished  through 
the  oflJces  of  injunction. 
Judgment  reversed. 

BEX3K,  J.,  absent  The  other  Justices  con- 
cur. 

On  Motion  for  Rehearing 

PER  CURIAM.  1.  On  the  motion  for  a  re- 
hearing, it  was  urged  that  even  if  it  should 
be  held  that  the  plaintiffs  or  those  under 
whom  they  hold  had  title  extending  to  low- 
water  mark,  yet  the  right  of  access  to  the 
water  was  an  easement  necessary  and  ap- 
purtenant to  the  land  conveyed  to  the  de- 
fendant. But  no  such  contention  was  rais- 
ed by  the  pleadings  or  urged  In  the  brlefi 
of  counsel  on  the  argument  here.  On  the 
contrary,  the  brief  of  plaintiff  in  error 
contained  the  statement  that  "it  will  be 
seen  that  the  only  question  to  be  determined 
in  this  case  is  whether  or  not  the  title  to 
this  strip  of  land  lying  between  high  and 
low  water  mark  was  in  plaintiff  In  error  at 
the  time  of  the  filing  of  this  bill."  This  case 
having  been  apparently  determined  in  the 
court  below  and  argued  here  on  that  basis» 
we  do  not  deal  with  any  question  of  ease- 
ment Nor  do  we  deem  it  proper  to  rule 
upon  that  question  now,  or  to  grant  a  re- 
hearing because  of  such  contention  now  made 
by  the  motion. 

2.  In  the  original  opinion  it  was  not  decid- 
ed as  a  general  rule  of  law  that  where  a 
conveyance  specifies  as  one  boundary  the  sea 
or  an  estuary  thereof  the  title  would  extend 
to  low- water  rather  than  high-water  mark. 
As  will  appear  from  a  careful  reading  of  the 
opinion,  both  parties  claimed  under  a  com- 
mon source  of  title.  In  some  of  the  deeds 
under  which  both  parties  obtained  title  ref- 
erences were  made  to  grants  and  to  maps  at- 
tached to  such  deeds.  Upon  a  construction 
of  these  deeds,  we  held  that  It  appeared  that 
the  description  extended  one  of  the  bounda- 
ries to  low-water  mark.  The  plaintiffs  own- 
ed what  had  not  been  conveyed  away.  The 
title  of  the  defendant  expressly  stopped  at 
high-water  mark.  Hence,  the  strip  between 
high  and  low  water  remained  In  the  plain- 
tiffs. 

3.  None  of  the  grounds  upon  which  the 
motion  for  rehearing  was  based  present  rea- 
sons sufficient  to  render  a  rehearing  necea- 
sary. 

Motion  overruled. 
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(8  Ga.  App.  182) 

WILKINS  T.  McMAHAN.    (Na  2336.) 

(Oourt  of  Appeals  of  Georgia.     Sept  d»  1910.) 
(Syllabus  by  the  Court.) 

I.  COSTB  (I  277*)— REHSDIK8  FOB  COLLSCmON 

—Abatement  of  Subsequent  Action  till 
Payment. 

Upon  the  trial  of  a  plea  in  abatement,  filed 
upon  tne  ^ound  that  the  plaintiff  had  reinsti- 
tuted  his  action  after  dismissal  without  pay- 
ment of  the  costs  due  in  the  first  suit,  it  appear^ 
ed  that  the  plaintiff  went  to  the  clerk  of  the 
court  in  which  the  suit  was  pending,  and  paid 
what  the  clerk  said  was  the  amount  of  the 
costs,  and  took  a  receipt  for  it,  and  was  not 
informed  of  any  additional  costs  being  due  un- 
til after  the  second  suit  had  been  brought,  when 
for  the  first  time  it  appeared  that  there  was 
a  small  item  of  costs  which  bad  not  been  in- 
cluded in  the  bill  so  rendered  by  the  clerk,  held, 
that  a  finding  against  the  plea  in  abatement  was 
authorized,  thete  being  nothing  to  impeach  the 
good  faith  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.   §§  1048-1060;    Dec.  Dig.  §  277.*] 

2.  Landlord  and  Tenant  (8  330*)— Obopb. 

The  plaintiff  took  from  one  who  was  in  fact 
his  cropper  an  instrument  reciting  that  the 
relation  between  them  was  that  of  landlord  and 
tenant,  and  creating  a  lien  in  the  sum  of  $300 
for  supplies  to  be  furnished,  and  this  was  trans- 
ferred by  the  plaintiff  to  the  defendant,  who, 
however,  was  cognizant  of  the  actual  relation 
existing  between  the  parties.  The  cropper  not 
only  traded  out  with  the  defendant  the  $300 
mentioned  in  the  written  lien,  but  also  made 
with  him  an  additional  account  of  some  $200. 
In  the  fall,  and  before  there  had  been  a  final 
division  of  the  crops,  the  cropper  delivered  to 
the  defendant  enough  of  the  crops  to  amount 
to  more  than  $300,  and  additionally  delivered 
to  him  the  three  bales  of  cotton  for  which  the 

Slaintiff  sued.  Held,  that  as  the  cropper  had 
elivered  to  the  defendant  more  than  enough 
of  the  crops  to  satisfy  the  amount  of  the  lien 
stated  in  tne  instrument  in  which  the  relation- 
ship of  landlord  and  tenant  was  recited,  and 
as  the  defendant  was  not  actually  otherwise  de- 
ceived as  to  the  true  relationship  existing  be- 
tween the  landlord  and  the  cropper,  the  plain- 
tiff was  not  estopped  from  asserting  title  to 
the  three  .bales  of  cotton  in  dispute  as  being  his 
by  virtue  of  the  relationship  of  landlord  and 
cropper. 

(a)  The  plaintiff  was  not  estopped  from  show- 
ing the  true  relationship  existing  between  him 
and  his  cropper  by  reason  of  the  fact  that  he 
had  sued  out  a  distress  warrant  alleging  the 
cropper  to  be  a  tenant;  it  appearing  that  this 
distress  warrant  was  sued  out  under  a  misap- 
prehension, and  was  dismissed  when  the  mis- 
talce  was  discovered.  While  the  fact  of  the 
suing  out  of  the  distress  warrant  was  in  the 
nature  of  an  admission  on  the  part  of  the  plain- 
tiff, it  was  not  a  conclusive  or  unexplainable 
admission. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  8  330.*] 

8.  SurnciENCT  of  Evidence. 

The  verdict  appears  to  be  correct  under 
the  evidence. 

Hrror  from  City  Ootnrt  of  Monroe;  W.  8. 
UpBhaw,  Judge  pro  hac. 

Action  by  Aaron  McMaban  against  J.  B. 
Wilkins.  From  a  judgment  for  plaintiff,  'de- 
fendant brings  error.    Affirmed. 

W.  O.  Dean,  for  plaintiff  In  error.  Napier 
ft  Cox,  for  defendant  In  error. 


POWEO^  J.  McMahan  recovered  a  judg- 
ment in  trover  against  Wilkins  for  three 
bales  of  cotton,  and  Wilkins  excepts.  It  ap- 
pears that  Judge  Atkinson  was  a  cropper  of 
McMahan's.  Daring  the  year  (in  the  month 
of  May)  McMahan,  in  order  to  arrange  for 
the  furnishing  of  supplies,  caused  Atkinson 
to  execute  to  him  a  note  for  $300,  reciting 
that  McMahan  was  landlord  and  that  Atkin- 
son was  tenant,  and  that  the  note  was  given 
for  the  purpose  of  creating  a  Hen  for  suih 
pUes  to  make  the  crops  raised  on  the  prem- 
ises, and  McMahan  transferred  this  instru- 
ment to  Wilkins.  Wilkins,  however,  knew 
that  the  relationship  between  McMahan  and 
Atkinson  was  that  of  landlord  and  cropper; 
1.  e.,  he  knew,  as  he  himself  testified,  that 
Atkinson  was  working  the  crop  "on  halves,*' 
which  is  a  common  way  of  designating  a 
cropper  contract  Atkinson  not  only  traded 
out  with  Wilkins  the  $300  named  in  the 
written  Hen,  but  also  made  an  additional  ac- 
count for  nearly  $200.  In  the  fall,  after 
Atkinson  had  paid  about  $400  to  Wilkins  out 
of  the  crops,  he  delivered  to  him  the  three 
bales  of  cotton  In  question.  While  there 
had  been  a  tentative  division  between  Mc- 
Mahan and  Atkinson,  there  had  been  no  final 
division. 

The  defendant  relied  chiefly  upon  the  prop- 
osition that  McMahan  was  estopped  from 
asserting  that  Atkinson  was  a  cropper,  be- 
cause he  had  taken  from  the  latter  and  trans- 
ferred to  the  defendant  the  instrument  stat- 
ing that  the  relation  between  them  was  that 
of  landlord  and  tenant,  and  had  also  In  the 
fall  of  the  year  sued  out  a  distress  warrant 
against  Atkinson,  alleging  that  he  was  a 
tenant  It  appears,  however,  that  this  dis- 
tress warrant  was  voluntarily  dismissed  by 
McMahan  upon  getting  the  advice  of  counsel 
to  the  effect  that  the  relationship  was  not 
that  of  landlord  and  tenant,  but  that  of  land- 
lord and  cropper.  The  defendant  further 
pleaded,  by  way  of  abatement,  that  McMa- 
han had  previously  instituted  a  suit  against 
him  for  the  same  cotton;  that  the  same  had 
been  dismissed,  and  the  costs  had  not  been 
paid  upon  the  renewal  of  the  action.  He  al- 
so pleaded,  by  way  of  abatement,  that  the 
costs  In  the  distress  vrarrant  case  and  a 
claim  case  which  grew  out  of  it  had  not  been 
paid.  It  appeared  that  upon  the  dismissal 
of  the  two  suits  mentioned,  McMahan  had 
gone  to  the  clerk  in  one  instance,  and  to 
the  Justice  of  the  peace  In  the  other,  had 
asked  for  a  bill  of  costs,  and,  upon  receiving 
it,  had  paid  It,  though  It  did  develop  that 
there  was  a  small  amount  of  costs  unpaid — 
a  matter  which  was  not  called  to  McMahan*s 
attention  until  after  the  present  suit  was 
filed. 

We  win  take  up  the  points  In  somewhat 
Inverse  order.  The  plea  in  abatement,  so 
far  as  It  related  to  the  nonpayment  of  the 
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costs  In  tbe  distress  proceedings  and  the 
claim  case  which  grew  out  of  It,  was  plainly 
not  well  taken.  The  present  action  was  in 
no  proper  sense  a  renewal  of  those  suits.  As 
to  the  nonpayment  of  the  costs  in  the  former 
action  of  trover  between  the  same  parties, 
we  think  that  when  the  plaintiff  went  to  the 
clerk,  received  the  bill  of  costs,  and  paid  it 
in  fall,  he  had  done  all  that  either  law  or 
good  faith  required,  and  that  under  the 
particular  circumstances  there  was  no  er- 
ror in  finding  against  the  plea  in  abatement 

If  the  amounts  paid  out  of  the  crops  to 
WllklDS  by  Atkinson  had  not  amounted  to 
enough  to  discharge  the  indebtedness  of  $300 
represented  by  the  written  lien  transferred 
by  McMahan  to  Wilkins,  we  think  that  Mc- 
Mahan  would  have  been  estopped  from  as- 
serting any  title  to  the  crops  (so  far  as  was 
necessary  to  pay  off  the  $300)  on  the  theory 
that  Atkinson  was  his  cropper  and  not  his 
tenant.  However,  as  it  appears  that  Wil- 
icins  received  an  amount  in  excess  of  the 
$300,  and  as  it  appears  that  he  ^as  not  de- 
ceived in  the  transaction  by  any  actual  belief 
that  Atkinson  was  a  tenant,  we  see  no  rea- 
son ifor  the  application  of  any  estoppel 
against  McMahan 's  asserting  his  title  to  the 
crops  as  against  Wilkins'  holding  it  as  a  pay- 
ment on  open  account  The  jury's  verdict 
is  consistent  with  this  view  of  the  case,  and 
appears  to  be  a  correct  solution  of  the  prob- 
lem presented  by  the  special  state  of  facts. 

Counsel  for  Wilkins  insist,  also,  that  the 
suing  out  of  the  distress  warrant  by  McMa- 
han amounted  to  a  solemn  admission  in  ju- 
dicio,  and  precluded  him  from  thereafter  as- 
serting that  Atkinson  was  merely  a  cropper. 
To  this  proceeding,  it  most  be  remembered, 
Wilkins  was  not  made  a  party  by  McMahan, 
and  while  the  fact  of  McMahan's  having 
sued  out  a  distress  warrant  had  probative 
value  as  an  admission,  it  was  not  a  conclu- 
sive admission,  and  was  subject  to  explana- 
tion. Sims  V.  Dorsey,  61  Ga.  488;  Ehrans  v. 
Napier,  111  Oa.  105,  36  S.  El.  426.  The  court 
properly  allowed  McMahan  to  explain  the  ad* 
mission  implied  against  him  by  reason  of  his 
having  sued  out  the  distress  warrant  by 
showing  that  he  had  sued  it  out  In  ignorance 
of  the  law,  and  that  he  promptly  dismissed 
it  so  soon  as  he  had  received  advice  of  coun- 
sel upon  the  actual  facts  of  the  case.  After 
a  careful  review  of  the  record,  we  find  no 
sufficient  reason  for  reversing  the  Judgment 

Judgment  affirmed. 

(S  Ga.  App.  289) 

SOUTHERN  BY.   GO.  v.  GRANGER.     (No. 

2,219.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(SyUahus  by  the  Oaurt.) 

Railboaxto   (§  443*)— Injury   to    Stock   on 
Tbaok—Negliqkncb— Evidence. 

All  the  evidence  rebutted  the  inference  that 
the  servants  of  the  railway  company  failed  to 


exercise  ordinary  care  to  keep  from  killing  the 
plaintiff's  cow. 

[EA,  Note. — ^For  other  cases,  see  Railroads, 
CJent  Dig.  U  1617,  1618 ;  Dec.  Dig.  ^  443.  •] 

Error  from  Superior  Ck}urt,  Jeff  Davis 
County;  T.  A.  Parker,  Judge. 

Action  by  P.  Granger  against  the  Southern 
Railway  (Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

J.  F.  De  Lacy,  King  &  Chastain,  and  McDan- 
lel,  Alston  &  Black,  for  plaintiff  In  error.  P. 
L.  Smith,  for  defendant  In  error. 

RUSSELL,  J.  Granger  sued  the  railway 
company  to  recover  damages  for  the  killing 
of  a  cow,  and  obtained  a  verdict  The  com- 
plaint of  the  railway  comjpany  is  that  the 
verdict  Is  contrary  to  law  and  without  evi- 
dence to  support  It,  and  we  have  finally  con- 
cluded that  this  complaint  Is  sustained  by 
the.  record,  though  to  the  mind  of  the  writer 
It  Is  extremely  questionable  whether  the 
Judgment  of  tbe  trial  judge,  refusing  a  new 
trial,  Is  not  right  Upon  my  Individual  judg- 
ment I  would  be  Inclined  to  hold  that,  as  all 
questions  of  negligence  are  for  the  Jury,  it 
was  for  the  jury  to  determine  (under  the  pe- 
culiar drcumstanoes  of  the  case  and  their  spe- 
cial and  general  knowledge  of  cows)  whether 
the  exercise  of  ordinary  care  on  the  part  of 
the  servants  of  the  railway  company  to  keep 
from  killing  this  cow  required  them  to  blow 
a  whistle,  or  to  adopt  some  other  measure  to 
frighten  the  cow  away,  or  to  prevent  ber 
from  returning  to  the  railroad  track.  Upon 
consultation,  I  yield  my  doubts. 

It  was  admitted  that  the  cow  was  killed 
by  an  engine  of  the  defendant  company.  She 
crossed  the  track  in  plain  view  of  the  engi- 
neer and  fireman  about  800  or  400  yards  in 
front  of  the  engine,  and  they  naturally  sup- 
posed she  was  out  of  danger.  There  was  an 
embankment  at  this  point,  and  after  the  cow 
had  crossed  the  track,  and  had  gone  Into 
some  weeds  a  few  feet  from  the  track,  she 
suddenly  wheeled,  and,  just  before  the  en- 
gine got  to  her,  she  unexpectedly  ran  ^back 
on  the  track,  immediately  in  front  of  the  en- 
gine, and  was  killed.  It  is  true  that  the 
train  did  not  slow  down,  nor  did  the  engi- 
neer sound  his  whistle ;  but  the  cow  was  ap- 
parently out  of  danger,  and  after  she  ran 
back  on  the  track  it  was  too  late  to  keep 
from  killing  her.  There  was  nothing  in  the 
cow's  actions  to  givo  an  Indication  that  she 
would  run  back  on  the  tradL,  and  that  is 
the  reason  given  by  the  engineer  and  flremau 
for  not  putting  on  the  brakes  or  sounding 
the  whistle. 

Under  this  evidence  we  hold  that  the  rail- 
way company  rebutted  the  presumption  of 
negligence,  and  the  Jury  was  not  authorized 
to  Infer  that  the  servants  of  the  railway 
company  had  failed  to  exercise  ordinary  care 
to  keep  from  killing  the  cow,  merely  because 
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the  cow  acted  in  an  extraordinary  way.  The 
burden  was  on  the  railway  company  to  re- 
but the  presumption  that  the  cow  was  negli- 
gently killed,  and  to  show  that  its  servants 
exercised  ordinary  care  and  diligence  to  keep 
from  killing  the  cow.  The  cow  had  crossed 
the  track,  and  had  gotten  7  or  8  feet  the  oth- 
er side,  when  she  wheeled  around  and  came 
back  on  the  track.  The  engineer  and  fireman 
could  not  reasonably  have  anticipated  that 
the  cow  would  turn  around  and  come  back 
on  the  track,  although,  according  to  the  tes- 
timony, she  was  only  7  or  8  feet  the  other 
side  of  the  track.  With  such  knowledge  of 
the  (bovine  genus  as  we  possess,  we  do  not 
think  that  it  could  possibly  have  been  fore- 
seen, by  the  exercise  of  ordinary  care,  that 
the  cow  would  "take  a  back  track." 
Judgment  reversed. 

(8  Ga.  App.  S77) 

GEX)ROIA«   8.  &  F.  RY.  GO.  t.  RANSOM. 

(No.  2,42a) 
(Court  of  Appeals  of  Georgia.   Sept  20,  1910.) 

(SyUahM  by  the  Court.) 
Cabbiebb  '(§   819*)— lupBOPEB    Conduct   or 

Ck>NDUCTOB  TOWABD  PASSENGBB— AOTIONB— 
BVIDBNGE. 

Under  the  evidence  in  this  case,  a  verdict 
for  S1,000  damages  is  manifestly  out  of  all  pro- 
portion to  the  injury  proved,  and  is  so  exces- 
sive as  to  demand  the  inference  that  the  jurors 
were  influenced  by  undue  bias,  partialityf  or 
prejudice. 

[E}d.  Note.— For  other  cases,  see  Garxiers, 
Gent  Dig.  (  1844 ;  Dec.  Dig.  (  819.^] 

Russell,  J.,  dissenting. 

Error  from  Gity  Gourt  of  Gordele;  B.  F. 
StroKier,  Judge. 

Action  by  Mm.  J.  W.  Ransom  against  the 
Georgia,  Southern  ft  Florida  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

John  I.  Hall,  J.  EL  Hall,  and  J.  T.  Hill,  for 
plaintiff  In  error.  F.  G.  Boatright,  for  de- 
fendant in  error. 

HILL»  G.  J.  Mrs.  Ransom  brought  suit 
against  the  Georgia,  Southern  &  Florida  Rail- 
way Company  to  recover  damages  for  an  al- 
leged tort  of  a  conductor  of  a  passenger 
train  In  addressing  to  her  certain  language 
which  she  alleges  was  '^unnecessary,  cruel, 
willful,  and  wanton,  and  was  Intended  and 
did  cause  her  great  mortification,  mental 
pain,  and  humiliation."  She  recovered  a  ver- 
dict for  $1,000,  and  the  case  is  here  on  ex- 
ceptions to  the  judgment  overruling  the  de- 
fendant's motion  for  a  new  trial.  The  case 
was  before  this  court  on  a  previous  occasion, 
when  the  plaintiff  recovered  a  verdict  for 
$700  on  substantially  the  same  state  of  facts. 
5  Ga.  App.  740,  63  S.  B.  525. 

It  is  unnecessary  to  again  set  forth  in  ez- 
tenso  the  evidence,  which  can  be  found  fully 
stated  in  the  previous  decision  of  this  court 


Briefly,  the  evidence  makes  the  following 
case:  Plaintiff  was  a  passenger  on  defend- 
ant's train  from  Dakota  to  Gordele.  She  was 
accompanied  by  two  small  children,  one  a 
baby  in  arms,  and  the  other  about  two  years 
of  age.  When  the  conductor  approached  her 
and  asked  for  her  ticket,  she  could  not  flnd 
it,  and  he  told  her  to  look  for  it  to  see  If  she 
could  not  flnd  it  and  passed  on.  The  conduct- 
or approached  her  a  second  time,  and  asked 
her  if  she  had  found  her  ticket,  and  she  re- 
plied that  she  had  not.  The  conductor  then 
told  her  again  to  look  further  for  her  ticket 
and  again  passed  on.  He  returned  the  third 
time,  when  the  train  was  in  Grlsp  county 
nearing  the  point  of  destination  of  the  pas- 
senger, and  she  still  had  not  found  her  tick- 
et, and  did  not  offer  a  ticket  or  cash  fare. 
The  plaintiff's  exact  testimony  on  this  point 
is  as  follows:  "The  conductor  came  to  me 
and  asked  me  for  my  ticket,  and  I  told  him 
I  had  lost  it,  and  he  went  away  and  told  me 
he  would  give  me  some  time  to  flnd  It — ^told 
me  to  look  for  it,  and  probably  I  would  flnd 
it  In  a  few  minutes  he  came  back  again, 
and  I  still  hadn't  found  it,  and  I  told  him 
I  hadn't  found  it  and  he  said,  'Well,'  and  he 
stated  the  fare,  and  I  told  him  I  didn't  like 
to  havci  to  iwy  another  fare  without  more 
time  to  search  for  my  ticket  and  he  said  I 
must  pay  fare  if  I  rode  on  that  train,  and  I 
told  him  I  had  paid  it,  as  for  that  matter, 
and  intended  to  pay  it  again,  if  I  couldn't 
flnd  my  ticket;  and  he  asked  me  then  if  I 
wanted  him  to  stop  at  Arabi  and  put  me  off, 
and  I  told  him  'No,'  I  wanted  him  to  go  to 
Gordele  where  I  had  paid  him  to  go,  and  he 
said  he  hadn't  seen  any  fare,  and  I  said, 
'Well,  I  had  paid,'  and  I  would  pay  again,  if 
I  couldn't  find  my  ticket  He  went  away  for 
a  few  minutes,  and  he  asked  me  again,  and 
I  still  hadn't  found  it  and  he  says:  'Yon 
are  a  woman.  I  see  you  are  trying  to  take 
advantage  of  me,  and  I  will  pay  your  fare 
for  you  here  in  the  presence  of  these  gentle- 
men.' And  I  says,  'I  haven't  asked  you  to  pay 
my  fare* ;  and  he  said,  *No ;  you  haven't  ask- 
ed me,  but  it  is  an  advantage  you  are  tak- 
ing.' "  The  gentlemen  to  whom  the  conductor 
referred  were  two  passengers  sitting  right  be- 
hind the  plaintiff  and  one  to  her  left,  across 
the  aisle.  She  testified,  further,  that  the 
conductor  spoke  in  a  very  harsh  manner,  and 
that,  after  addressing  to  her  the  remarks 
above  quoted,  he  went  away,  saying  nothing 
more  at  that  time.  Subsequently  she  found 
her  ticket  and  delivered  it  to  the  conductor, 
who  said,  according  to  her  testimony,  "I 
thought  yon  had  lost  It"  This  concluded  the 
incident  Inmiediately  upon  arriving  at  Gor- 
dele, the  plaintiff  sought  out  an  attorney  and 
filed  her  present  suit  for  damages,  alleging 
the  language  of  the  conductor  and  his  maih 
ner  as  constituting  the  tort  complained  of. 

It  may  be  stated  that  there  is  no  conflict 
between  the  evidoice  for  the  plaintiff  anA 


•For  other  casoa  see  samo  topic  and  loctlon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Koy  No.  SeriM  ft  R^'r  IndoxM 
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that  for  the  defendant,  except  that  the  i^ain- 
tiff  testified  that  she  did  not  refuse  to  pay 
her  fare,  but  stated  that  she  would  do  so 
provided  she  did  not  find  her  ticket;  and 
the  conductor  and  the  two  passengers  who 
were  introduced  as  witnesses,  all  three  testi- 
fied that  she  did  positively  and  nnconditlon- 
ally  decline  to  pay  her  fare  when  the  con- 
ductor demanded  it  of  her  on  the  third  Inter- 
view. She  testified  also  that  the  language 
of  the  conductor  was  impolite  and  harsh.  The 
conductor  and  th^  two  passengers  who  were 
immediately  behind  the  plaintiff  and  who 
testified  as  to  the  entire  controversy  between 
the  conductor  and  the  plaintiff  stated  that 
the  conductor's  manner  was  polite,  courteous, 
and  considerate.  It  will  thus  be  seen  that 
there  was  only  an  apparent  conflict  upon  the 
question  as  to  whether  she  did  positively  re- 
fuse to  pay  her  fare  after  he  came  to  her 
the  third  time,  and  we  think  the  only  fair 
conclusion  from  her  own  language  to  the 
conductor  was  that  she  expressed  no  present 
intention  of  paying  the  fare,  although  near- 
Ing  her  destination.  But,  for  the  purposes  of 
the  case,  we  must  take  the  testimony  of  the 
plaintiff  as  the  truth  of  the  transaction,  and, 
If  In  that  testimony  we  find  sufiident  facts 
to  justify  a  verdict  for  $1,000,  the  verdict 
must  stand. 

When  the  case  was  before  this  court  on  a 
previous  occasion,  In  discussing  the  amount 
of  the  $700  verdict,  we  gave  it  as  our  opin- 
ion that  the  evidence  for  the  plaintiff  made 
an  "extremely  weak"  case  for  a  recovery,  and 
that  the  verdict  for  the  amount  then  render- 
ed was  ••large  to  the  point  of  generosity," 
and  we  further  stated  that  In  our  opinion 
the  Jury  were  '"very  generous  and  chivalric; 
probably  more  so  than  the  facts  warranted." 
WhUe,  as  before  stated,  there  is  no  substan- 
tial difference  between  the  evidence  on  the 
first  and  second  trials  as  to  what  took  place 
between  the  passenger  and  the  conductor, 
there  la  considerable  difference  in  the  testi- 
mony on  the  first  and  second  trials  as  to  the 
effect  of  the  alleged  treatment  by  the  con- 
ductor. On  the  first  trial  she  proved  a  very 
nervous  condition  resulting  from  the  inter- 
view between  her  and  the  conductor,  and 
there  was  no  evidence  before  that  jury  that 
there  was  any  other  cause  for  such  condi^ 
tion.  On  the  second  trial  there  was  testi- 
mony presented  to  the  jury  that  both  before 
and  since  the  trial  the  plaintiff  was  frequent- 
ly found  In  a  neri'ous  condition,  and  was 
under  treatment  for  such  condition  by  her 
physician,  and  the  evidence  on  the  second 
trial  would  seem  to  eliminate  the  nervous 
condition  of  the  plaintiff  as  an  element  of 
damage,  and  we  think  It  fair  to  limit  the 
question  of  damages  to  what  actually  occur- 
red between  the  plaintiff  and  the  conductor 
on  the  train.  Were  the  language  and  con- 
duct of  the  conductor  from  the  plaintiflTs 
standpoint  sufficiently  tortious  and  Inexcus- 
able to  require  or  Justify  a  verdict  for  $1,- 


000?  It  is  Insisted  that  the  amount  of  the 
verdict  Is  excessive,  and,  after  a  review  of 
the  entire  evidence,  we  have  arrived  at  the 
same  conclusion.  We  do  not  think  that  ei- 
ther the  language  or  the  conduct  of  the  con- 
ductor construed  most  strongly  against  him 
and  In  favor  of  the  contention  of  the  plain- 
tiff would  warrant  a  verdict  for  $1,000  as 
damages.  The  conductor  gave  the  passenger, 
it  would  seem,  a  reasonable  time  to  make 
search  for  and  to  find  her  ticket  She  did 
not  find  it,  and  she  did  not  offer  to  pay  fare, 
although  she  had  failed  to  find  her  ticket. 
The  conductor  was  presented  solely  by  the 
conduct  of  the  passenger  with  a  difficult  and 
embarrassing  problem  to  solve.  It  was  his 
duty  as  an  ofiiclal  to  collect  the  ticket  or  the 
fare,  and,  falling  to  do  so.  It  was  his  duty  to 
stop  the  train  and  put  the  passenger  off  at 
some  convenient  place,  which  he  offered  to 
do.  But  the  woman  had  In  her  arms  a  baby, 
and  was  leading  by  the  hand  another  Infiant- 
There  was  thus  a  conflict  between  the  con- 
ductor's feelings  as  a  man  and  his  duty  as 
an  official,  and  he  endeavored  to  reconcile 
the  two.  If  his  language  was  not  apt  or 
conciliatory,  It  was  certainly  neither  harsh 
nor  wholly  unwarranted.  The  contention 
that  his  characterization  of  the  passenger  as 
a  "woman"  instead  of  as  a  "lady"  was  an 
Insult  is  too  frivolous  and  absurd  for  seri- 
ous consideration.  His  statement  that  she 
was  trying  to  take  advantage  of  him  because 
of  her  sex,  while  probably  an  equivocal  ex- 
pression, did  not  necessarily  import  falsity 
of  the  passenger's  claim  that  she  had  pur- 
chased her  ticket  It  was  but  the  expres- 
sion by  the  conductor  of  his  opinion  of  the 
situation.  The  fact  that  he  offered  to  pay 
her  fare  was  certainly  not  a  very  grave  in- 
sult, if  an  Insult  at  all,  and  was  probably 
Intended  by  the  conductor  for  his  own  self- 
protection  as  an  official,  and  the  fact  that 
he  called  upon  the  passengers  to  witness  the 
payment  of  the  far^  was  doubtless  for  the 
same  purpose,  and  was  not  done  in  any  man- 
ner for  the  purpose  of  calling  attention  to 
any  Improper  conduct  of  the  woman,  and 
these  gentlemen  as  witnesses  fully  rebut  any 
conclusion  of  this  kind  by  their  testlnMuy 
that  the  conduct  of  the  conductor  was  cour- 
teous, kind,  and  considerate.  But  it  is  on- 
necessary  to  discuss  the  question  any  fur- 
ther. We  Just  simply  cannot  get  our  minds 
to  consent  to  the  proposition  that  the  offense 
of  the  conductor,  if  an  offense  at  all,  was  of 
sufficient  gravity  to  Justify  a  verdict  of  $1,- 
000  in  damages  against  the  railroad  com- 
pany. The  amount  of  the  verdict  seems  Co 
us  to  be  manifestly  out  of  all  proportion  to 
the  wrong,  and  we  are  compelled  to  adopt 
the  conclusion  that  the  Jury  in  assessing  the 
amount  of  damages  for  so  trivial  a  tort,  if  a 
tort  at  all,  were  influenced,  not  by  the  evi- 
dence, but  by  some  extraneous  fact  which 
aroused  their  partiality  for  the  plaintiff,  or 
prejudiced  them  against  the  defendant    ▲ 
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mother  with  a  babe  In  her  arms  and  a  child 
by  the  hand  appeals  powerfully  to  sympathy, 
If  she  does  not  entirely  shut  the  eyes  of  Jus- 
tice. 

We  are  aware  of  the 'many  decisions  of  the 
Supreme  Court  that  In  cases  of  tort  and  per- 
sonal Injury  where  the  damages  are  unliq- 
uidated, and  the  law  furnishes  no  rule  of 
measurement  save  the  enlightened  conscience 
of  impartial  jurors  upon  the  evidence  before 
them,  a  verdict  will  not  be  set  aside  and  a 
new  trial  granted  upon  the  ground  of  exces- 
sive damages,  unless  the  amount  is  so  unrea- 
sonable and  excessive  as  to  evince  passion, 
prejudice,  partiality,  corruption,  or  misappre- 
hension ;  and  every  case  must  stand  upon  its 
own  particular  facts,  there  being  no  inflexi- 
ble^ rule  that  can  be  laid  down  on  the  sub- 
ject And,  while  the  question  of  damage  is 
peculiarly  one  for  the  jury,  both  In  the  act 
complained  of  and  any  circumstances  of  ag- 
gravation, yet,  where  the  finding  is  so  exces- 
sive as  to  justify  an  Inference  of  undue  bias, 
partiality,  or  prejudice  on  the  part  of  the 
jury,  it  is  the  duty  of  the  courts  to  interfere. 
But  this  interference  by  the  court  is  not  to 
be  taken  as  any  reflection  on  the  jury,  but 
only  a  recognition  of  the  well-known  fact 
that  jurors  in  some  cases,  of  which  the  pres- 
ent case  furnishes  a  type,  are  sometimes 
prone  to  allow  their  feelings  to  get  the  better 
of  their  judgment.  In  our  previous  decision 
of  this  case  we  did  not  expressly  disapprove 
of  the  verdict  for  $700,  although,  as  intimat- 
ed in  the  opinion,  it  went  to  the  very  limit 
of  reasonable  adjustment  of  the  damage  to 
the  Injury  complained  of.  In  the  present  case 
there  is  no  substantial  difference  in  the  evi- 
dence; the  only  difference  being  another  rea- 
son for  the  nervous  condition  of  the  plaintiff 
independent  of  the  altercation  between  her 
and  the  conductor.  We  feel  compelled  to  be 
consistent  with  the  view  then  entertained, 
which  has  been  strengthened  by  a  further 
consideration  of  the  evidence,  by  setting  aside 
this  verdict  and  granting  a  new  trial  on  the 
ground  that  the  verdict  Is  excessive. 

There  are  many  other  special  exceptions 
set  out  in  the  motion  for  a  new  trial.  Some 
of  them  are  meritorious  and  some  are  with- 
out merit;  but  the  necessity  for  a  decision 
of  any  of  them  is  eliminated  by  the  grant  of 
another  trial  on  the  ground  stated. 

Judgment  reversed. 

RUSSELL,  J.,  dissents. 

POWELL,  J.  (concurring).  I  know  noth- 
ing of  the  facts  or  of  the  parties  except  what 
I  gain  from  the  record.  After  carefully  con- 
sidering the  record  I  am  forced  to  believe  be- 
yond any  reasonable  doubt  that  the  verdict 
is  the  result  of  bias  or  prejudice  as  the  plain- 
tiff showed  no  appreciable  wrong,  and  I  there- 
fore concur  in  the  opinion  of  the  Chief  Judge. 


(8  Ga.  App.  240) 
THOMASON  v.  SWIFT  FERTILIZER 
WORKS.     (No.   2,224.) 

(Court  of  Appeals  of  Georgia.    Sept.  20,  1910.) 

(8yllahu8  hy  the  Court,) 

Demurrer  Properly  Sustained. 

The  defendant's  plea  failing  to  present  any 
issuable  defense  the  demurrer  thereto  ^as  prop- 
erly sustained. 

Error  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  between  T.  I.  Thomason  and  the 
Swift  Fertilizer  Works.  From  the  judgment^ 
Thomason  brings  error.     Affirmed. 

R.  G.  Hartsfield,  for  plaintiff  in  error. 
Hale  &  Nelson  and  Tye,  Peeples  A  Jordan, 
for  defendant  in  error. 

RUSSELL.  J.    Judgment  affirmed. 


(8  Ga.  App.  241) 
TAYLOR  V.  STATE.     (No.  2,247.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(Syllahus  by  the  Court.) 

1.  Riot  ((  7*)— Prosecution— Instructions. 

The  indictment,  in  addition  to  charging 
that  the  defendants  committed  unlawful  acts  or 
violence,  alleged  that  the  persons  accused,  "be- 
in^  assembled  and  gathered  together,  and  acting 
with  a  common  intent,  unlawfully,  violently, 
and  tumultuously  did  make  a  great  noise,  riot, 
tumult,  and  disturbance,  to  the  great  terror  of 
Will  Lovelace  and  others."  It  was  therefore 
not  error  for  the  court  to  charge  the  jury.  In 
explanation  of  the  nature  of  the  offense  of  riot, 
that  "the  act  need  not  necessarily  be  an  unlaw- 
ful act  in  a  violent  and  tumultuous  manner.  If 
you  believe  the  defendant,  in  connection  with 
others  and  acting  with  a  common  intent,  did  an 
unlawful  act  or  any  other  act  in  a  violent  and 
tumultuous  manner,  you  would  be  authorized,, 
and  it  would  be  your  duty,  to  convict  him.'* 

[Bd.  Note.— For  other  cases,  see  Riot,  Cent. 
Dig.  I  12 ;  Dec.  Dig.  §  7.*] 

2.  Criminal  Law  (§  1147*)— Sentence— Re- 
view. 

The  sentence  imposed  being  within  the  lim* 
its  prescribed  by  law  is  not  subject  to  review. 
Reese  v.  State,  3  Ga.  App.  610,  60  S.  E.  284. 
[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  3072,  3073;  Dec.  Dig.  § 
1147.*] 

3.  Riot  (8  I*)— Elements  of  Offense. 

There  was  no  evidence  that  the  plaintiff  in 
error  and  his  associates  were  guilty  of  any  un- 
lawful act  of  violence ;  and  the  testimony  failed 
to  show  that  any  act  of  the  defendant  himself 
or  in  conjunction  with  others  was  done  in  a 
violent  and  tumultuous  manner.  Consequently 
the  verdict  was  without  evidence  to  support  it. 
To  transmute  acts  which  are  intrinsically  law- 
ful into  a  riot,  the  commission  of  such  '  acts 
must  be  attended  with  both  violence  and  tumult. 
Both  ingredients  are  essential  in  order  to  cause 
the  reaction  which  is  necessary  to  change  the 
quality  of  a  lawful  act.  Neither  noise  alone 
nor  violence  alone  attending  the  performance  of 
a  lawful  act  can  make  a  riot. 

[Ed.  Note.—For  other  cases,  see  Riot,  Cent. 
Dig.  §§  1-5 ;  Dec.  Dig.  S  1.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dis.  Key  No.  Series  ft  Rep'r  Indexes. 
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{Additional  Syllahus  "by  Editorial  Staff,) 

4.  Riot  (8  1*)— Natube  of  Offe^'se. 

Riot  is  essentially  an  offense  against  the 
public  peace  and  good  order,  and  looks  to  this 
rather  than  an  infraction  of  the  personal  rights 
of  any  particular  individual  as  such. 

[Ed.  Note.— For  other  cases,  see  Riot,  Gent 
Dig.  §§  1-5;   Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6240-0242.] 

Powell,  J.,  dissenting. 

Error  from  City  Court  of  Grlffln;  J.  J. 
Flynt,  Judge. 

John  Taylor  was  convicted  of  riot,  and 
brings  error.    Reversed. 

Robt.  T.  Daniel  and  T.  E.  Patterson,  for 
plalntlflf  in  error,  Wm.  H.  Beck,  Sol.,  for 
the  State. 

RUSSELL,  J.  1,2.  The  first  and  second 
headnotes  are  self-explanatory. 

3.  To  show  one  guilty  of  the  crime  of  riot, 
the  act  in  which  the  accused  mu^t*  engage  or 
participate  in  concert  with  another  or  other 
persons  must  be  either  an  act  of  violence 
expressly  declared  by  law  to  be  unlawful,  or 
it  must  be  some  act  which  (though  it  would 
not  necessarily  be  criminal)  Is  committed  so 
violently  and  Is  attended  with  such  tumult 
as  that  the  manner  in  which  the  act  Is  per 
formed  disturbs  the  public  peace.  Riot  is 
essentially  an  offense  against  the  public 
peace  and  good  order,  and  looks  to  this 
rather  than  an  infraction  of  the  personal 
rights  of  any  particular  individual  as  such. 
The  common-law  offense  of  riot  did  not  in- 
clude that  class  of  riots  where  two  or  more 
persons  with  a  common  intent  might  do  any 
act  in  a  violent  and  tumultuous  mamier 
(which  from  its  present  nature  must  be  pe- 
culiarly an  offense  against  the  peace  of  the 
public) ;  and  yet.  at  common  law,  riot  was 
specifically  classified  as  a  public  wrong  and 
as  an  offense  against  the  public  peace.  -  4 
Chit  Bl.  108.  Of  course,  where  the  rioters 
commit  an  unlawful  act  of  violence,  the  vio- 
lation of  the  personal  rights  of  a  certain  in- 
dividual may  be  a  paramount  consideration, 
and  in  this  form  of  riot  it  is  not  necessary 
that  the  act  which  the  law  penalizes  as  a 
riot  shall  be  done  in  a  tumultuous  manner, 
because  the  act  in  such  case  is  of  itself  a 
crime,  and  the  common  intent  of  the  perpe- 
trators and  their  concert  of  action  only  adds 
an  additional  ingredient  to  the  crime,  and 
thereby  aggravates  the  offense.  The  new 
criminal  element  is  that  of  conspiracy,  and, 
when-  this  element  is  the  Inspiration  of  an 
unlawful  act  (or  crime)  of  violence  partici- 
pated in  by  two  or  more,  the  crime,  result- 
ant from  the  union  is  riot.  It  is  enough  in 
such  a  case  if  the  proof  shows  that  the  un- 
lawful act  was  one  Involving  violence  and 
participated  in  by  two  or  more.  But  in  the 
extension  of  the  offense  of  riot,  as  defined  in 
section  354  of  the  Penal  Code  of  1895,   oe- 


yond  its  common-law  definition,  bo  that  the 
commission  (by  two  or  more  persons)  of  a 
lawful  act  in  a  violent  and  tumultuous  man- 
ner is  made  a  crime  (as  the  act  done  is  of 
Itself,  and  disconnected  from  the  manner  in 
which  it  is  done,  a  lawful  act),  the  proof 
must  show,  not  only  that  the  act  in  which 
the  rioters  were  jointly  engaged  was  an  act 
involving  violence,  and  In  the  execution  of 
which  violence  was  actually  employed,  but 
that  it  was  done  in  a  tumultuous  manner  so 
as  to  disturb  the  public  peace. 

The  offense  in  such  a  case  is  wholly  one 
against  the  public  peace  and  tranquility,  and, 
though  an  act  be  violently  done  by  two  or 
more  i)ersons,  yet  if  it  be  a  lawful  act,  and 
if  there  is  no  attendant  tumult  which  dis- 
turbs the  public  peace,  there  is  no  riot. 

Judgment  reversed. 

POWELL^  J.,  dissenta 


(8  Ga.  App.  Kl) 

BEACH   LUMBER  CO.  et  al.  ▼.   BAXLET 
BANKING  CO.     (No.  2,313.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(Syllahu$  hy  the  Court.) 

r.  Appeal  and  Ebbob  (§  836*)— Amen dmeitt. 
A  bill  of  exceptions  may  on  motion  be 
amended  by  the  addition  of  necessary  plaintiffs 
in  error,  where  the  fact  that  they  are  neces- 
sary parties  plainly  appears  from  the  record. 
The  writ  of  error  will  not  be  dismissed  where 
ali  necessary  parties  thereto  have  been  properly 
supplied  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  186S-1S76;  Dec  Dig.  { 
336.*1 

2.  Pbocess  (§  167*)--CuBX  or  Dbtbot  bt  Sub- 
sequent Pboceedings. 

A  suit  was  filed  a^inst  several  defend- 
ants, some  of  whom  resided  In  the  county  of 
the  court's  jurisdiction,  and  one  in  another 
county.  The  clerk  failed  to  sign  the  process 
on  the  original  petition,  but  the  process  an- 
nexed to  the  second  original  was  properly  sign- 
ed, and  the  second  original  was  served  on  the 
nonresident  defendant  At  the  trial  term  the 
defendants  moved  to  dismiss  the  suit  upon  the 
ground  that  there  was  no  process  signed  by 
the  clerk  in  said  case,  and  that  the  process 
prepared  was  void  and  not  amendable.  Held^ 
that  the  court  did  not  err  in  directing  the  clerk 
to  prepare  and  attach  to  the  petition,  and  to 
the  second  original,  process  returnable  to  the 
next  ensuing  term  of  the  court,  with  direction 
that  service  be  perfected  upon  the  defendants. 

[Ed.  Note.—For  other  cases,  see  Process,  Cent 
Dig.  {  256 ;  Dec.  Dig.  {  167.*] 

Error  from  City  Court  of  Waycross ;  J.  T. 
Myers,  Judge. 

Action  by  the  Baxley  Banking  Ck>mpany 
against  the  Beach  Lumber  Ck>mpany  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

V.  E.  Padgett,  for  plaintiffs  in  error. 
Parker  ft  Highsmith  and  J.  L.  Sweat  for  de- 
fendant in  error. 
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RUSSELL,  J.  1.  A  motion  la  made  to  dis- 
miss the  writ  of  error  upon  the  ground  that 
the  bill  of  exceptions  does  not  show  who  com- 
posed the  Beach  "Lumber  Company  (the  plain- 
tiff in  error)  which  is  alleged  to  be  a  copart- 
nership, and  that,  as  the  individuals  compos- 
ing thie  firm  are  not  named,  the  writ  of  error 
should  fail  for  the  want  of  proper  parties. 
The  plaintiff  in  error  by  a  written  motion 
asked  this  court  to  permit  the  bill  of  excep- 
tions to  be  amended  by  adding  as  plaintiffs  in 
error  W.  R.  Beach,  J.  M.  Beach,  and  J.  F. 
Beach.  Upon  consideration  of  this  motion,  It 
was  granted,  because  it  appears  from  the  rec- 
ord that  they  were  defendants  In  the  original 
action  in  the  court  below,  and  named  as  such 
in  the  original  petition  of  the  defendant  in 
error.  For  this  reason  the  amendment  can- 
not affect  any  right  of  the  defendant  in  error, 
and  the  motion  to  dismiss  the  writ  of  error 
is  denied. 

2.  In  addition  to  the  statement  of  the  sec- 
ond headnote,  it  may  perhaps  be  proper  to 
say  that  this  was  a  suit  upon  a  promissory 
note  made  by  the  Beach  Lumber  Company, 
payable  to  the  order  of  J.  F.  Smith,  and  in- 
dorsed by  W.  R.  Beach  and  J.  F.  Smith. 
Suit  was  brought  in  the  city  court  of  Way- 
cross  to  the  June  term,  1909,  of  that  court 
by  the  Baxley  Banking  Company  as  the  trans- 
feree. The  clerk  in  attaching  process  to  the 
original  failed  to  sign  it,  though  he  signed 
the  process  to  the  second  original  prepared 
to  be  serred  upon  J.  F.  Smith,  who  was  a 
resid^t  of  Appling  county.  Each  and  all  of 
the  defendants  were  served,  and  at  the  ap- 
pearance term,  there  being  no  appearance, 
the  case  was  marked  In  default  At  the  Sep- 
tember term,  which  was  the  next  term  of 
the  court,  the  defendant  the  Beach  Lumber 
Company  appearing  only  for  that  purpose, 
filed  a  written  motion  to  dismiss  the  suit  "be- 
cause there  is  no  process  signed  by  the  clerk 
In  said  case.  The  process,  being  prepared  in 
the  original  and  copy  petitions  not  having 
been  signed  by  the  clerk,  is  absolutely  void, 
and  not  amendable.*'  The  court  refused  to 
dismiss  the  suit,  and,  on  motion  of  the  plain- 
tiff's counsel,  ordered  the  clerk  to  issue  a  new 
process,  requiring  the  defendants  to  be  and 
appear  at  the  next  term  of  the  court  to  be 
held  on  the  second  Monday  in  December, 
1909,  together  with  copies  of  said  petition 
and  process,  to  be  served  by  the  sheriff  upon 
all  of  the  defendants,  and  the  December  term 
being  expressly  made  the  appearance  term 
of  the  suit 

We  find  no  error  In  this  order.  It  was  not 
a  question  of  a  void  process,  which  is  not 
amendable.  As  to  the  Beach  Lumber  Com- 
pany and  the  individuals  composing  this  part- 
nership, there  was  no  process,  and  the  court, 
having  the  right  to  control  its  process,  could 
either  dismiss  the  proceeding  or  (there  ap- 
pearing to  be  no  fault  or  laches  on  the  part 
of  the  plaintiff)  take  steps  to  have  process 


issued,  instead  of  putting  the  plaintiff  to  the 
expense  and  trouble  of  recommencing  his 
suit  A  case  is  cited  where  it  was  held  that 
void  process  is  a  fatal  defect,  or  a  void  pro- 
cess cannot  be  amended.  Of  course,  where 
a  process  is  void,  and  yet  the  case  is  treat- 
ed as  if  the  process  was  sufficient,  or  where 
process  returnable  to  a  term  already  past  is 
attempted  to  be  substituted  for  process  re- 
turnable to  a  term  in  future,  the  proceedings 
would  be  nugatory;  but  in  any  case  where, 
through  no  fault  of  the  plaintiff,  there  is  an 
absolute  failure  to  issue  process,  as  also  in  a 
case  where  process  may  have  issued,  but  for 
some  reason  with  which  the  plaintiff  Is  not 
chargeable  there  has  been  no  service,  it  Is 
within  the  power  and  discretion  of  the  court 
to  preserve  the  status  of  the  case  upon  the 
docket,  and  to  order  the  Issuance  of  process, 
returnable  to  a  future  appearance  term,  and 
service  thereof. 
Judgment  affirmed. 


(t  Ga.  App.  229) 
STAMPS  V.  NEWTON  COUNTY.  (No.  2,190.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(8yUabu9  hy  the  Court.) 

1.  Dbath    ((    24*)~AonoiT    FOB    Death    or 
Child— CoNTRiBUTOBY  Negligence. 

Id  refusing  to  strike  that  portion  of  the 
defendant's  plea  which  set  up  that  the  death 
of  the  plaintiflTs  child  was  the  fault  of  the 
plaintiff  herself  in  negligently  and  carelessly 
permitting  the  child  to  pass  over  the  footbridge 
withoat  the  guidance  of  some  other  person,  well 
knowing  that  the  stream  at  that  time  was  very 
much  swollen  and  in  a  dangerous  condition,  ana 
that  the  plaintiff  aided  ana  contributed  to  her 
own  injury  by  allowing  the  child  to  enter  upon 
said  footbridge  withoat  some  other  person  to 
guide  the  chud  and  prevent  her  from  falling, 
the  court  did  not  err,  inasmuch  as  the  defend- 
ant had  the  right  to  introduce  evidence  to  show 
if  it  could  that  the  mother  was  present,  or  at 
least  in  sight,  at  the  time  the  child  was  drowned. 

[Ed.  Note.— For  other  oases,  see  Death,  Cent. 
Dig.  S§  25^  28 ;  Dec.  Dig.  |24.»] 

2.  Death  (§  24*)— Of  Child— Dtnr  of  Pab- 

BNT  TO    PBOTEOT   ChILD. 

While  a  mother  who  is  compelled  to  earn 
her  own  living  by  her  labor  may  not  be  re- 
quired in  the  exercise  of  due  diligence  to  be 
present  at  all  times  and  personally  overlook 
me  care  of  her  children,  still  she  is  responsible 
for  the  exercise  of  ordinary  care  for  the  safety 
of  her  child  while  the  child  is  in  her  presence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  25,  26 :  Dec  Dig.  {  24.*] 

3.  Bbidgeb  ({  46*)— Action  fob  Death  of 
Child— Question   fob  Jubt— Negligence. 

While  isolated  excerpts  from  the  judge's 
charge  to  the  jury  to  which  exception  is  taken, 
may  seem  inaccurate,  the  charge,  construed  as 
a  whole,  was  extremely  favorable  to  the  con- 
tentions of  the  plaintiff  in  error,  and  fairlv  and 
fully  presented  the  law  applicable  to  the  Issues 
presented  by  the  pleadings  and  evidence. 

(a)  Construed  together,  all  of  the  instructions 
of  the  court  tended  to  impress  the  jury  with 
the  statement  that,  if  the  death  of  the  child 
was  due  to  a  defect  in  the  bridge  of  which  the 
county  authorities  had  knowledge  or  notice,  the 
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and  the  defendant  might  be  negligent,  the  plain- 
tififs  right  to  recover  would  not  be  defeated  if 
the  death  of  the  child  was  caused  by  the  neg- 
ligent condition  of  the  bridge,  and  the  child  in 
crossing  was  using  as  much  care  as  a  person 
of  full  discretion.  The  charge  of  which  com- 
plaint is  made  presented  one  of  the  strongest 
contentions  of  which  the  evidence  in  behalf  of 
the  plaintiff  was  susceptible. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §§  25,  26 ;  Dec.  Dig.  §  24.*] 

9.   EiVIDENCB   ((  317*)~H£ABSAT— AdHISSIBIL- 
ITT. 

Hearsay  testimony  is  permissible  in  ex- 
planation of  conduct  or,  as  in  this  case  for 
the  purpose  of  identifying  and  locating  objects 
referred  to  in  the  testimony. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  tl  1174-1192 ;  Dec.  Dig.  §  317.*] 

Error  from  City  Cburt  of  Covington,  W. 
H.  Whaley,  Judge. 

Action  by  Susan  G.  Stamps  against  New- 
ton  County.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Middlebrook,  Rogers  &  Knox,  for  plaintiff 
in  error.  R.  W.  Milner,  for  defendant  In 
error. 

RUSSELIi,  J.  Susan  G.  Stamps  brought 
suit  for  damages  against  Newton  county,  al- 
leging that  in  August,  1908,  her  daughter, 
five  years  old,  while  crossing  a  public  foot- 
bridge of  the  county,  fell  from  it  and  was 
drowned,  in  consequence  of  the  fact  that  one 
of  the  planks  upon  the  bridge  was  not  nailed, 
and  tilted  and  threw  the  child  into  the 
stream.  She  sued  both  for  the  value  of  the 
child's  life  and  the  value  of  its  services. 
The  evidence  in  regard  to  the  circumstances 
attending  the  child's  death  was  conflicting. 
There  was  no  testimony  as  to  what  was  the 
value  of  the  child's  services  or  as  to  wheth- 
er they  were  of  any  value.  The  verdict  was 
for  the  defendant. 

1.  The  plaintiff  moved  to  strike  that  por- 
tion of  the  defendant's  answer  in  which  the 
county  set  up  contributory  negligence  on  her 
part.  If  the  court  erred  in  not  sustaining 
the  motion  to  strike,  the  error  was  secured 
by  the  instructions  of  the  trial  Judge  to  the 
Jury.  They  were  told  specifically  that  neg- 
ligence on  the  part  of  the  plaintiff  could  not 
defeat  her  recovery,  if  the  proximate  cause 
of  the  child's  death  was  negligence  of  the 
county  in  the  construction  and  maintenance 
of  the  bridge  from  which  it  fell  to  its  death. 
But,  aside  from  this,  we  do  not  think  the 
Judge  erred  in  refusing  to  strike  this  portion 
of  the  defendant's  plea,  for  conceding  that  a 
mother  Is  not  necessarily  required  to  keep 
personal  supervision  of  her  children  at  all 
times,  and  that  it  might  not  be  negligence 
on  her  imrt  for  them  to  wander  away  from 
home  and  expose  themselves  to  danger,  still 
the  plea  is  not  addressed  to  that  state  of 
facts.  The  defendant  contemplated  to  state 
all  circumstances  in  which  the  mother  was  In 
sight  and  in  such  a  case  it  would  be  a  ques- 
tion whether  she  could  or  ought  to  have  pre- 

•For  other  casei  see  same  topic  and  lecUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  K6y  No.  Seriei  *  Rep'r  Indexes 


plaintifTB  right  of  recovery  could   not  be  de- 
feated. 

(b)  The  instruction  to  the  efPect  that  the 
plain tifP  was  not  entitled  to  recover  unless  the 
county  authorities  knew  of  the  defect  of  the 
bridge,  or  unless  this  defective  condition  had 
existed  for  such  a  length  of  time  that  knowl- 
edge thereof  on  the  part  of  the  county  author- 
ities would  be  presumed,  was  correct.  Under 
the  evidence  adduced,  and,  when  taken  in  con- 
nection with  the  further  instruction  that  if  the 
bridge  was  originally  negligently  or  defectively 
constructed,  and  any  defect  in  the  bridge  was 
the  cause  of  the  child's  death,  the  county  would 
be  liable,  the  charge  afforded  no  ground  for 
complaint. 

(c)  Whether  the  omission  to  replace  guard 
rails  upon  the  bridge,  if  guard  rails  were  pre- 
viously there,  or  the  failure  to  put  guard  rails 
upon  the  bridge  in  first  instance,  was  or  was 
not  negligence  on  the  part  of  ttie  county  au- 
thorities, was  a  fact  to  be  determined  by  the 
jury  from  the  circumstances  of  the  case. 

[Ed*  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  tl  108-122 ;  Dec  Dig   §  46.*] 

4  Appeal   and    Ebbob    (§   99G*)— Res    Ipsa 

LoQUiTua— Pbovince  of  Jubt. 

In  any  case  in  which  it  is  contended  that 
the  circumstances  of  the  transaction  call  for 
the  application  of  the  doctrine  of  res  ipsa  loqui- 
tur, the  prerogative  of  the  jury  to  judge  wheth- 
er the  circumstances  of  the  case  itself  are  such 
as  to  raise  an  inference  of  neerligence  and  to 
fix  the  liability  upon  the  defendant  for  the  act 
complained  of  ^unless  satisfactory  evidence  is 
offered  by  him)  is  exclusive,  and  not  reviewable. 
The  jury  was  authorized  in  the  present  case  to 
find  that  neither  the  condition  of  the  bridge 
nor  the  other  circumstances  in  the  case  placed 
upon  the  defendant  the  burden  of  proving  how 
the  casualty  resulted,  and  that  the  negligence 
of  the  county  was  not  responsible  therefor. 

[E)d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  300&-3911;  Dec.  Dig.  | 
906.*] 

5.  Bbidges  (J  37*)— Maintenance  and  R«- 
PAiB— Duty  op  County. 

It  is  the  duty  of  the  proper  county  author- 
ities to  construct  and  maintain  bridges  across 
streams  in  a  workmanlike  and  proper  manner, 
80  that  any  person  may  use  them  with  safety, 
in  the  exercise  of  ordinary  travel,  but  this  duty 
is  not  one  of  extraordinary  care  and  diligence, 
nor  does  its  exercise  extend  to  extraordinary 
occasions  beyond  the  ken  of  general  experience. 
The  law  does  not  make  the  courity  authorities 
insurers  of  the  safety  of  any  of  those  who  use 
bridges. 

[Ed.  Note.-r-For  other  cases,  see  Bridges,  Cent 
Dig.  §§  103-105;  Dec.  Dig.  §  37.*1 

6.  Evidence  (§  194*)— Defects— Injubies. 

It  was  not  error  to  exclude  from  the  con- 
sideration of  the  jury  nails  taken  from  the 
bridge  in  1909,  since  tne  question  at  issue  was 
the  condition  of  the  bridge  in  1906,  more  than 
a  year  previous. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  194.*] 

7.  Tbial  (§  252*)— Duty  to  Instruct. 

In  the  absence  of  any  evidence  as  to  the 
value  of  the  child's  services  it  was  not  error 
to  omit  to  instruct  the  jury  upon  the  measure 
of  the  plaintiff  to  recover  upon  that  count  of 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {}  59^-612;  Dec.  Dig.  §  252.*] 

8.  Death  (§  24*)— Of  Child  fbom  Defectivb 
Bbi DOB— Right  op  Recoveby. 

It  was  not  error  to  instruct  the  jury  in 
substance  that,  even  though  both  the  plaintiff 
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Tented  the  child  from  going  upon  the  bridge. 
And,  if  she  was  present  and  permissibly  ac- 
quiesced in  the  child's  putting  itself  in  the 
situation  where  the  danger  was  apparent, 
she  might  be  brought  within  the  rule  laid 
down  In  the  case  of  Atlanta  &  Charlotte  Ry. 
Co.  y.  Gravitt  93  Ga.  S69,  20  S.  B.  560,  26 
li.  R.  A.  553,  44  Am.  St  Rep.  145.  Being 
present  with  the  child,  the  circumstances 
would  be  so  altered  that  the  rule  of  dili- 
gence applicable  would  be  entirely  different 
from  that  which  would  apply  if  she  had  been 
necessarily  away  from  her  child. 

2.  It  is  strenuously  Insisted  that  a  mother 
who  is  compelled  by  her  financial  necessities 
to  earn  support  for  herself  and  children  Is 
not  required  to  exercise  personal  supervision 
over  them  at  all  times,  that  necessarily  she 
must  be  absent  from  tiiem  in  some  occupa- 
tions in  which  she  may  be  engaged  in  earn- 
ing a  livelihood.  Personally  we  agree  with 
this  contention,  but  we  find  nothing  in  the 
judge's  charge  to  the  jury  which  limited 
their  right  to  consider  this  phase  of  the  case. 
It  is  in  every  case  a  question  for  the  jury 
as  to  whether  the  acts  of  the  persons  Involv- 
ed when  considered  in  the  light  of  all  cir- 
cumstances were  duly  diligent  or  unduly  neg- 
ligent under  the  peculiar  circumstance  of 
the  case.  Negligence  in  one  case  might  not 
be  negligence  in  another,  ibut  It  Is  for  the 
jury  to  say  whether  negligence  existed  or 
due  diligence  was  exercised  in  either. 

3.  While  the  Isolated  excerpts  from  the 
charge  of  which  complaint  Is  made  In  sev- 
eral of  the  grounds  for  motion  for  new  trial, 
viewed  apart  from  their  setting,  might  seem 
to  be  inaccurate,  yet,  when  the  charge  is 
construed  as  a  whole,  it  is  plain  that  no 
right  of  the  plaintiff  was  prejudiced.  The 
instructions  of  the  trial  judge  were  extreme- 
ly favorable  to  her  cont\^ntlons.  So  far  as 
the  charge  of  the  court  is  concerned,  the 
plaintiff  would  have  been  fully  authorized 
to  recover  the  full  value  of  her  child's  life 
if  the  jury  had  been  impressed  with  the  view 
that  the  death  of  the  child  occurred  In  the 
way  that  she  testified  It  did,  and  if  it  had 
been  satisfactorily  shown  that  the  county 
authorities  were  negligent  In  the  construc- 
tion or  maintenance  of  the  bridga  On  the 
other  hand,  the  jury  were  fully  authorized 
to  conclude  primarily  that  the  death  of  the 
chUd  might  have  occurred  In  some  other 
way,  or  that,  no  matter  how  the  death  re- 
sulted, it  was  not  due  to  any  defects  in  the 
bridge  which  should  have  been  obviated  by 
the  exercise  of  care  on  the  part  of  the  coun- 
ty authorities.  The  jury  may  have  conclud- 
ed, and  we  think  could  have  done  so,  that 
the  erection  of  a  guard  rail  would  have  add- 
ed nothing  to  the  safety  of  the  bridge,  so  far 
as  a  child  four  or  five  years  old  was  con- 
cerned, for  the  reason  that  the  child  could 
have  easily  passed  under  these  gruard  rails, 
and  either  walked  off  or  fell  off  Into  the 
stream  below.  At  any  rate,  the  question  as 
to  what  kind  of  bridge  should  have  been 


maintained  at  this  point  In  the  exercise  of 
ordinary  diligence  was  fully  and  fairly  sub- 
mitted by  the  court  to  the  jury,  and  in  the 
state  of  the  evidence  we  do  not  think  it  was 
obligatory  upon  the  trial  judge  to  grant  a 
new  trial.  For  that  reason,  we  certainly 
cannot  interfere.  It  can  serve  no  useful  pur- 
pose to  discuss  the  various  exceptions  to  the 
charge  to  the  jury,  and,  so  far  as  reference 
thereto  Is  necessary,  our  view  will  be  found 
in  the  headnotes. 

4.  It  is  insisted  that  the  circumstances  of 
the  case  call  for  the  application  of  ttfe  doc- 
trine of  res  ipsa  loquitur.  If  it  be  conceded 
l^at  this  is  so,  it  is  to  be  borne  in  mind  that 
the  maxim  or  doctrine  of  res  ipsa  loquitur  Is 
the  mere  statement  of  a  rule  of  evidence; 
and  there  was  nothing  in  this  case  to  prevent 
the  jury  from  applying  it  if  it  had  seen  prop- 
er. In  any  case  in  which  it  is  contended 
that  the  circumstances  of  the  transactions 
are  governed  by  the  doctrine  of  res  ipsa  lo- 
quitur, the  prerogative  of  the  jury  to  judge 
whether  the  circumstances  of  the  case  Itself 
are  such  as  to  raise  an  Inference  of  negli- 
gence and  to  fix  the  liability  upon  the  de- 
fendant for  the  act  complained  of,  unless  a 
satisfactory  explanation  is  offered  by  him.  Is 
exclusive  and  not  reviewable.  The  Jury  was 
authorized  in  the  present  case  to  find  that 
neither  condition  of  the  bridge  nor  the  other 
circumstances  In  the  case  placed  upon  the 
defendant  the  burden  of  proving  how  the 
casualty  resulted,  and  that  the  county  was 
not  responsible  therefor.  There  was  nothing 
in  the  charge  of  the  coiurt  to  prevent  the 
jury  from  saying  that  the  circumstances  of 
the  case  Itself  spoke  of  negligence,  and  plac- 
ed the  burden  of  explaining  the  apparent 
prima  facie  negligence  upon  the  county.  But 
the  jury  were  not  compelled  to  indulge  this 
inference,  and,  if  the  plaintiff  In  the  court 
below  had  desired  the  attention  of  the  jury 
to  be  addressed  specifically  to  this  rule  of 
evidence,  an  appropriate  request  should  have 
been  made. 

5.  While  It  is  the  duty  of  the  several  coun- 
ties of  this  state  to  construct  all  bridges 
(even  footbridges)  across  streams  in  a  work- 
manlike and  proper  manner,  so  that  any 
person  using  ordinary  care  may  use  them 
with  safety  In  ordinary  travel,  the  county 
authorities  are  not  required  to  use  extraor- 
dinary care  and  diligence,  even  to  foresee 
casualties  resulting  from  extraordinary  occa- 
sions. Of  course,  in  the  exercise  of  extraor- 
dinary care,  the  fact  that  streams  will  rise 
and  freshets  occur  will  .be  taken  into  ac- 
count But  such  an  extraordinary  case  as 
that  a  bridge  might  be  engulfed  by  an  earth- 
quake that  too  would  not  reasonably  be  an- 
ticipated and  would  not  be  within  the  pur- 
view of  the  county's  duties.  In  other  words, 
the  county  authorities  are  not  Insurers  of 
the  safety  of  those  whd  use  the  public 
bridges.  The  county  is  to  buUd  bridges  rea- 
sonably safe  for  ordinary  use,  with  an  eye  to 
these  extraordinary  strains  and  extraordl- 


960 


68  SOUTHBASTBBN  RBPOBTBB. 


(Gfl. 


nary  occasions  which  rise  within  ordinary 
human  experience. 

6.  The  nails  which  were  taken  from  the 
bridge  in  1909  were  properly  excluded,  not 
only  because  the  accident  occurred  in  190S, 
nearly  a  year  before,  and  therefore  the  nails 
were  not  illustrative  of  the  condition  of  the 
bridge  in  1908,  but  also  because  there  was  no 
evidence  that  they  were  taken  from  the 
plank  which  it  was  alleged  tilted  and  caus- 
ed the  child's  death. 

7.  There  was  no  error  in  omitting  to  give 
the  ju>y  instructions  as  to  the  measure  of 
the  plaintiff's  damage  for  the  loss  of  the 
services  of  her  child,  for  the  reason  that 
there  was  no  evidence  as  to  the  value  of  the 
child's  services.  Furthermore,  this  omission 
could  not  have  been  harmful,  for  the  reason 
that  the  plaintiff  sued  both  for  the  value  of 
the  child's  life  and  the  value  of  its  services, 
and  she  could  not  recover  for  both.  It  is 
probable  that,  if  she  had  recovered,  her  re- 
covery would  have  been  larger  In  case  the 
jury  allowed  her  the  value  of  the  child's 
life  than  if  the  recovery  were  for  its  services 
until  it  reached  its  majority,  and  the  right 
of  the  plaintiff  to  the  value  of  the  child's 
life,  provided  the  Jury  found  the  county  neg- 
ligent, was  fully  explained. 

S,  The  charge  of  which  complaint  is  made 
in  the  eighth  special  ground  of  the  motion 
for  new  trial  was  really  very  favorable  to 
the  plaintiff.  It  was  equivalent  to  telling 
the  Jury  that  certainly,  if  the  child  was  act- 
ing as  a  grown  person  would  act,  the  plain- 
tiff could  recover,  even  though  both  the  plain- 
tiff and  the  defendant  were  negligent.  In 
other  words,  the  Jury  were  told  that,  even  if 
they  believed  the  plaintiff  was  negligent  in 
caring  for  the  safety  of  her  child,  still  In 
spite  of  that  negligence,  if  the  child  was 
acting  in  the  discreet  and  cautious  way  in 
which  a  careful  grown  person  would  be  sup- 
posed to  act,  the  defendant,  if  negligent, 
could  derive  no  benefit  from  the  plalntliTs 
negligence. 

9.  It  insisted  that  the  court  erred  in  ad- 
mitting the  evidence  of  the  witness  John 
Dobbs,  as  follows:  "I  saw  the  bridge  the 
next  day  after  the  child  was  drowned.  I 
saw  some  children  there  that  day.  I  saw  the 
child  that  testified  here.  I  Just  asked  all  of 
them  where  the  child  fell  off,  and  could  not 
tell  which  one  told  me.  This  one  was  pres- 
ent when  I  told  some  one  to  show  me  where 
the  child  fell  off,  and  they  showed  me.  I 
asked  them  all  where  she  fell  off,  and  they 
said  right  here  about  the  middle  of  the 
bridge.  This  child  was  in  the  crowd,  but  I 
don't  know  whether  she  said  a  word  or  not." 
It  is  contended  that  this  testimony  was  pure- 
ly hearsay  as  to  all  the  children  save  the 


one  who  testified,  and  that  it  did  not  contra- 
dict her  testimony.  It  is  true  this  testimony 
is  hearsay,  but  for  the  purpose  of  identify- 
ing location  of  time  or  as  explanatory  of 
conduct  hearsay  is  admissible.-  The  court 
did  not  err  in  overruling  the  objections  to 
this  testimony. 

From  a  review  of  the  case  as  a  whole,  we 
conclude  that  the  Jury  decided  that  the. 
bridge,  a  photograph  of  which  was  before 
them,  was  reasonably  safe,  and  therefore  its 
construction  did  not  speak  of  negligence,  and 
that  the  manner  of  the  child's  death  was 
not  proven  to  the  satisfaction  of  the  Jury. 
Furthermore,  there  was  no  evidence  that  the 
child  contributed  to  the  support  of  the  moth- 
er or  as  to  the  value  of  its  services.  There 
was  no  error  in  refusing  a  new  triaL 

Judgment  affirmed. 

(8  GkL  App.  L8?> 

LBDBBTTER    v.    SAVANNAH    BREJWING 

CO.     (No.  2,475.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(8yHahu9  5y  the  Court.) 

1.  APPEALr   ANn    BfelBOB    ({    544*)— Necessttt 

FOB  Bill  of  Bkgeftions. 

This  court  cannot  review  the  action  of  the 
lower  court  in  rejecting  a  tendered  amendment, 
when  it  is  not  incorporated  in  a  bill  of  excep- 
tions, or  attached  as  an  exhibit  thereto,  or  otn- 
erwise  made  a  part  thereof.  The  rejected 
amendment  is  no  part  Of  the  record,  and  can- 
not be  so  specified  (unless  incorporated  in  ex- 
ceptions pendente  lite);  and  the  formality  of 
having  filed  it  with  the  clerk  of  the  court  be- 
fore the  order  of  court  disallowing  it  does  not 
make  it  a  part  of  the  record.  Schaeffer  y. 
Central  of  G.  By.  Co.,  6  Qa.  App.  282,  04  Sw 
E.  1107,  and  cases  cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2412 ;  Dec  Dig.  |  544.*] 

2.  liANULOKD  ANU  TENANT  (|  169*)— INJUBDCS 

FBoic  Defects  in  Prxhisbs  —  fbtition  — 

Sufficiency. 

Where  the  allegations  of  a  petition,  in  an 
action  against  the  lessee  of  premises  brought 
to  recover  for  damages  caused  hy  an  excavation 
alleged  to  be  on  the  leased  premises,  exnresslv 
negative  the  creation  of  the  same  by  the  defend- 
ant, and  do  not  show  affirmatively  or  by  fair 
inference  that  the  defendant  was  connected  in 
any  manner  with  the  excavation,  either  in  the 
use  or  the  maintenance  thereof,  the  petition 
was  properly  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant; 'Cent  Dig.  |  644;  Dec.  Dig.  | 
169.*] 

Error  from  City  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Action  between  D.  N.  Ledbetter  and  the 
Savannah  Brewing  Ck>mpany.  From  the  Judg- 
ment, Ledbetter  brings  error.    Affirmed. 

Twiggs  &  Qazan,  for  plaintiff  in  error. 
Anderson  &  Cann,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


•For  other  cases  see  sam*  topic  and  sectloa  NUMBBB  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  BerlM  ft  Rap'r  laAmm- 
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<8  Oa.  App.  277) 

McOOVSaRN  BROS,  ft  I/)TT  T.  WINSTEIAD 

MEDIGINB  GO.     (No.  2»861.) 
(Court  of  Appeals  of  Ckorgia.    Sept  20,  1910.) 

(8vUahu$  5y  the  Court.) 

Is^viDENCE  (§  dlO*y-BAiJsa  (S  52*)— Docu- 
ments—Pboof  OF  BzEOUTioiT— Evidence  of 
Sale. 

The  court  erred  in  directing  a-  verdict  for 
the  plaintifF.  The  execution  of  the  written  or- 
der lor  the  goods  was  not  p^roved,  nor  the  fact 
that  the  defendants  ever  received  or  accepted  the 
shipment.  If  the  plaintiif  had  sued  upon  the 
order,  the  defendant  would  have  heen  obliged 
to  deny  its  execntion  in  a  sworn  answer.  Bnt 
when  the  contract  was  introduced  in  evidence  in 
support  of  the  account,  the  defendant  had  the 
right  to  insist  upon  the  proof  of  its  execution, 
and  the  fact  that  the  contract,  apparently  exe* 
cuted  at  Holton,  Jjbl^  was  sent  by  the  plain- 
tifTs  Louisiana  salesman,  purporting  to  be  sign- 
ed by  a  firm  doing  bustneas  in  Douglas.  Gla.. 
did  not  prove  that  the  latter  had  signed  it  If 
the  plaintiffs  had  proved  that  the  defendant 
gave  the  order,  the  proof  of  the  delivery  of  the 

floods  to  the  common  carrier  would  have  estab- 
ished  a  prima  facie  right  of  recovery ;  but  proof 
of  delivery  to  the  carrier,  without  more,  raised 
no  presumption  that  the  goods  were  bought  or 
received  by  the  defendants. 

[Bd.  Note.— For  other  cases,  see  ITvidence, 
Cent  Dig.  11  1C69-15T9:  Dec.  Dig.  J  370  ;• 
Sales,  Gent  Dig.  |  118;  Dec  Dig.  §52.*] 

Brror  from  City  Court  of  Douglas;  0.  T. 
Roan,  Judge. 

Action  by  the  Winstead  Medicine  Company 
against  McQovem  Bros,  ft  Lott  There  was 
a  directed  verdict  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Lankf ord  ft  Dickerson,  for  plaintiffs  In  er- 
ror. J.  W.  Quincey  and  J.  N.  McDonald,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  reversed* 


(B  Oa.  App.  288) 

MARKS  T.  STATD.     (No.  2,787.) 
(Court  of  Appeals  of  Georgia.    Sept  20,  1010.) 

(Byllahu9  hy  the  Court) 

Is  Cebhobabi  (S§  1»  17,  31,  86*)— Natubb  and 

ScoFB  OF  Remedy. 

The  right  of  certiorari  is  a  constitutional 
right,  and  may  be  used  to  review  any  judgment 
of  an  inferior  judlcatonr.  The  ri^ht  of  certio- 
rari may  be  exercised  without  movmg  for  a  new 
trial  in  the  court  in  which  the  case  was  tried, 
or  it  may  be  used  as  a  means  of  reviewing  the 
judgment  upon  the  motion  for  a  new  trial ;  and 
the  right  is  unaffected  by  anything  that  may 
have  transpired  in  the  lower  court,  if  the  rem- 
edy is  pursued  in  time. 

[Ed.   Note.— For  other  cases,  see  Certiorari. 
Cent  Difc.  H  1»  22,  61,  52,  88;    Dec.  Dig.  ft 

1,  17,  81,  3a*] 

2.  Cebtiobabi    (§   44*>— PKTinoN— Pbbsump- 
nON  OF  Vebitt. 

The  statements  of  a  petition  for  certiorari, 
properly  verified  when  the  petition  is  presented 
for  sanction,  are  to  be  presumed  true  until  the 
coming  in  of  the  answer.  As  the  evidence  upon 
the  trial,  as  appears  from  the  brief  of  the  evi- 
dence approved  by  the  judge  of  the  city  court  as 
incorporated  in  the  petition  for  certiorari,  did 


not  authorise  the  conviction  of  the  defendant 
his  certiorari  should  have  been  sanctioned. 

[Ed.  Note.-— For  other  cases,  see  Certiorari, 
Cent  Dig.  §|  98-107 ;  Dec.  Dig.  |  44.*] 

B)rror  from  Superior  Court,  Jasper  Coun- 
ty; EL  G.  Lewis,  Judge. 

Henry  Marks  was  convicted  of  crime,  and 
he  brings  «Tor.    Reversed. 

Doyle  Campbell,  for  plaintiff  in  error.  Jos. 
B.  Pottle,  Sot  Qen.,  for  the  State. 

RUSSBLL,  J.    Judgment  reversed. 


(8  Ga.  App.  223) 
WIIIBUSH  V.  CURBY.     (No.  2.142.) 
(Court  of  Appeals  of  Gkorgia.    Sept  20,  1010.) 

(Bvllabus  hy  the  Court,) 

1.  JusncBs  or  thb  Peace  (8  106*)— Land- 
LOBD  AND  Tenant  (§  326*)— Rents— Toil 
FOB  Collection— Dismissal. 

The  justice  of  the  peace  did  not  err  In 
dismissing  the  suit.  The  account  attached  to 
the  summons  was  upon  its  face  barred  by  the 
statute  of  limitations,  and  it  was  not  verified 
by  the  affidavit  of  the  plaintiff,  so  as  to  require 
the  court  to  continue  the  case  until  the  next 
term  of  the  court  The  judge  of  the  superior 
court  erred  in  sustaining  the  certiorari,  (a) 
In  the  absence  of  a  contract  to  the  contrary,  the 
landlord's  right  to  collect  his  part  of  the  crop, 
as  well  as  to  demand  payment  for  any  supplies 
fumisrhed  by  him  to  aid  in  making  the  crop, 
accrues  upon  the  maturity  of  the  crop,  and  Is 
not  postponed  until  the  end  of  the  year. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  5  850:  Dea  Dig.  |  106  ;• 
Landlord  and  Tenant  Dec  Dig.  S  326.*] 

(AddiUonia  Byttabne  hy  Bdiioridl  8taf.) 

2.  LnnTATiON  o7  Acteons  (i  43*)— Acobual 
or  RjOHT  or  Action. 

Statutes  of  limitations  begin  to  run  from 
the  time  that  the  right  of  action  accrues. 

fEd.  Note.— For  other  cases,  see  Limitation  of 
Actiotis,  Cent  Dig.  U  217-219;  Dec.  Dig.  8 
43.*] 

3.  Limitation  op  Actions  (8  63*)— Accbual  ' 
OF  Riqht  or  Action— Entibe  Account. 

In  the  case  of  an  entire  account  limita- ' 
tions  begin  to  run  from  the  date  of  the  last 
item  in  the  account. 

[£d.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  285;  Dec.  Dig.  S  53.*] 

Error  from  Superior  Court,  Butts  County ; 
B.  J.  Reagan,  Judga 

Action  by  F.  Z.  Curry  against  Sank  Wim- 
bush.  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.     Reversed. 

J.  T.  Moore  and  T.  A.  Wright,  for  plaintiff 
in  error.  C  I*  Redman,  for  defendant  In 
error. 


RUSSEILL,  J.  The  defendant  in  error 
brought  a  suit  in  a  justice's  court  against 
the  plaintiff  in  error.  The  summons  was 
dated  December  81,  1908.  ^  Though  an  af- 
fidavit had  been  prepared  for  execution,  as 
appears  from  the  record,  the  proposed  affi- 
davit was  neither  signed  nor  sworn  to  by  the 
plaintiff,  nor  was  the  Jurat  signed  by  any 


•For  ether  cases  see  same  topio  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  N«.  Series  A  Rep'r  Indexes 
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one.  So  that  the  account  was  not  yerlfied. 
Upon  the  call  of  the  case  In  the  Justice's 
court  at  the  first  term,  the  plaintiff  In  error 
demurred  to  the  suit,  upon  the  ground  that 
the  account  sued  on  was  barred  by  the  stat- 
ute of  limitations,  as  appears  ui)on  the  face 
of  the  account  itself.  The  magistrate  sus- 
tained this  demurrer  and  dismissed  the  suit. 
Upon  certiorari  to  the  superior  court,  the 
Judgment  of  the  Justice  of  the  peace  was  set 
aside,  and  it  was  ordered  that  the  case  be 
tried.  We  think  this  Judgment  was  error, 
and  that  the  certiorari  should  have  been 
overruled  and  dismissed.  The  plaintifTs  ac- 
count as  attached  to  the  summons  plainly 
shows  that  it  was  for  indebtedness  due  to  a 
landlord.  Starting  with  an  undated  ''balance 
due  from  the  account  of  1903,"  the  dates  of 
the  several  Items  embraced  in  the  account 
range  from  January  8,  1904,  to  November  21, 
1904.  The  last  item  is  a  charge  of  $50  for 
the  r^nt  of  two  mules,  dated  November  21st. 
The  several  items  of  the  account  aggregate 
$812.62.  There  is  a  credit  for  certain  work 
in  the  month  of  April,  which  follows  charges 
of  cash  items  of  the  same  date,  and  the  last 
item  of  the  account  to  which  we  have  refer- 
red is  followed  by  a  credit  for  the  crop  of 
1904  as  a  whole,  amounting  to  $609.19. 

From  the  statement  of  the  account,  it  is 
apparent  that  the  last  item  charged  would 
have  become  barred  on  November  21,  1908, 
unless,  as  insisted  b^  the  counsel  for  the  de- 
fendant in  error,  there  is  something  which 
would  suspend  the  operation  of  the  statute 
of  limitations.  It  Is  insisted  in  the  argument 
that  the  bar  of  the  statute  was  suspended 
because  it  Is  the  custom  between  landlord 
and  croppers  to  settle  at  the  end  of  each 
year.  Whether  this  custom  prevails  or  not, 
it  does  not  appear  from  the  face  of  the  ac- 
count; and  certainly  this  custom  does  not 
supplant  the  law.  It  is  a  general  principle 
that  statutes  of  limitation  begin  to  run  from 
the  time  that  the  right  of  action  accrues.  In 
the  absence  of  a  contract  to  the  contrary,  a 
landlord's  right  to  collect  his  rent,  as  well  as 
to  collect  for  any  supplies  he  may  have  fur- 
nished to  aid  in  making  the  crop,  arises  upon 
the  maturity  of  the  crop.  It  would  never  do 
to  hold  that  a  landlord  could  not  proceed  to 
collect  advances  or  rent  until  the  end  of  the 
year,  for  if  this  was  the  case,  in  most  instan- 
ces the  right  of  action  would 'be  absolutely 
worthless.  It  is  a  matter  of  common  knowl- 
edge that  the  staple  crops  of  this  state  ma- 
ture before  the  end  of  the  year  and  the 
statement  of  this  very  account  bears  evi- 
dence of  that  fact  in  the  credit  given  the 
cropper  for  the  crop  which  seems  to  have 
been  sold  to  the  landlord.  The  statement, 
too,  of  this  credit,  causes  the  account  upon 
its  face  to  evidence  that  there  had  been  set- 
tlement of  some  kind  between  the  plaintiff 
and  the  defendant  prior  to  December  81, 1904, 
which    would   have  given   the  plaintiff   the 


right  to  commence  an  action  for  the  unpaid 
balance  even  if  he  had  not  been  a  landlord. 
So  far  as  the  account  shows  upon  its  face^ 
every  item  was  barred  by  the  statute  of  limi- 
tations when  the  suit  was  commenced  on 
December  31,  1908,  for  there  is  nothing  to  in- 
dicate that  the  account  was  in  any  of  those 
classes  (referred  to  in  section  2885  of  the 
Civil  Code  of  1895)  whose  accounts,  by  cus- 
tom, become  due  at  the  end  of  the  year. 
Happily  for  the  agricultural  landlord,  no 
custom  postpones  his  right  of  action  to  col- 
lect what  is  due  him  either  for  rent  or  for 
supplies  after  a  sufficiency  of  the  crop  of 
the  year  is  sufiiciently  matured  and  gather- 
ed to  pay  the  same.  If  custom  is  the  result 
of  universal  understanding  between  land- 
lords and  croppers  and  landlords  and  tenants, 
we  would  say  that  this  was  the  custom  of 
the  country.  The  law  fixes  the  landlord's 
special  lien  for  rent  on  the  crop  by  the  date 
of  the  maturity  of  the  crop.  Saulsbury,  Res- 
pess  &  Co.  V.  McKellar,  59  Ga.  302.  See,  also, 
Thompson  v.  Commercial  Guano  Co.,  93  Ga. 
282.  20  S.  E.  309,  and  Colding  v.  Williamson, 
71  Ga.  89.  Upon  the  face  of  the  account,  it 
seems  to  have  been  an  entire  account  be- 
tween the  parties,  being  the  balance  for  the 
year  1903,  and  an  itemized  account  for  the 
year  1904,  and  consequently  the  statute  be- 
gan to  run  against  it  from  the  date  of  the 
last  item  in  the  account,  November  21,  1904. 
This  is  said  on  the  view  that  the  plaintiff 
may  not  be  a  landlord.  If,  as  is  apparently 
the  case,  the  plaintiff's  account  evidences  the 
indebtedness  of  a  cropper  or  a  tenant  to  a 
landlord,  then  this  account  for  supplies  fur- 
nished by  the  landlord  was  due  when  the 
crop  of  1904  was  mature.  The  landlord  has 
the  benefit  of  summary  foreclosure,  and  this 
remedy  is  applicable  when  the  tenant  falls 
to  pay  his  rent,  or  disposes  of  any  portion 
of  the  crop  without  paying  the  landlord  for 
necessary  advances.  For  this  reason,  we 
think  it  plain  that  the  statutory  bar  began 
to  run  when  the  defendant  in  error  saw  prop- 
er to  convert  his  demand  into  an  open  ac- 
count by  failure  to  use  his  statutory  remedy 
of  foreclosure.  As  the  demurrer  was  proper- 
ly sustainable  under  the  ruling  in  Colding  v. 
Williamson,  supra,  we  think  the  court  erred 
in  sustaining  the  certiorari.  The  case  is  not 
affected  by  the  provision  of  section  4130,  be- 
cause the  record  shows  that  the  account  was 
not  verified  by  the  affidavit 
Judgment  reversed. 

(3  Oil  App.  M6> 

PRUDHNTIAIi  INS.  CO.  OP  AMTailCA  ▼. 
CHESTNUT.     (No.  2,296.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(Byllahua  hy  the  Court.)  ^ 

"L  Insurance  (§  367*)— Lipb  Insubancb— Con- 
struction OF  Policy. 

There  was  no  error  in  overniling  the  de- 
murrer to  the  plaintiffs  petition.     Construing 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


<ia.) 


PRUDENTIAL  INS.  (X>.  v.  CHESTNUT. 


953 


the  insurance  policy  as  a  whole,  it  is  apparent 
that  the  insurance  was  in  force  at  the  date  upon 
which  one  of  the  insured  parties  died.  As  the 
insurance  company  accepted  the  payment  of  the 
premium  quarterly,  instead  of  annually,  the  in- 
sured, in  any  view  of  the  case  under  the  ex- 
pressed provisions  of  the  contract,  wonld  have 
had  120  days  of  extended  insurance  from  the 
day  on  which  there  was  default  in  the  payment 
of  the  quarterly  premium. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  If  935,  938 ;    Dec.  Dig.  |  367.*] 

(Additional  Syllabus  ly  the  Editorial  Staff,) 

2.  insubancb    (§    146*)  —  constbuotion    of 
Policy. 

A  contract  of  insurance  being  prepared  by 
the  insurer  should  be  at  least  reasonably  con- 
strued in  favor  of  insured,  and  where  there 
are  conflicting  provisions,  rendering  the  real  in- 
tent of  the  parties  doubtful,  public  policy  re- 
quires that  that  construction  be  adopted  which 
IS  most  favorable  to  insured,  and  every  part  of 
the  contract  will  be  considered  in  connection 
with  every  other  part  in  an  effort  to  reach  th$ 
true  intent  of  the  parties. 

[Ed.  Note.—For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  292,  294-298 ;   Dec.  Dig.  §  146.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  T.  B.  Chestnut  against  the  Pru- 
dential Insurance  Company  of  America. 
Judgment  for  plaintlil,  and  defendant  brings 
error.    AflSrmed. 

McDaniel,  Alatou  &  Black,  for  plaintiff  in 
error.  Moore  &  Pomeroy,  for  defendant  in 
error. 


RUSSELL,  J.  We  see  no  error  in  the 
judgment  overruling  the  demurrer  which  the 
defendant  insurance  company  filed  in  the 
court  below,  to  which  exception  is  taken.  By 
the  demurrer  it  is  insisted  that  the  plaintiff's 
petition  fails  to  set  forth  a  cause  of  action 
because  it  is  apparent  from  the  contract  of 
insurance  which  is  attached  to  the  petition 
that  the  insurance  policy  had  lapsed.  From 
an  examination  of  the  policy  it  appears  that 
this  is  a  contract  by  which  the  Prudential 
Insurance  Company  undertook  to  insure  the 
joint  lives  of  Thomas  R.  Chestnut  and  Ruby 
Valentine  Chestnut,  the  amount  of  the  pol- 
icy being  payable  to  the  survivor.  The  pe- 
tition alleges  that  all  of  the  premiums  were 
paid  in  quarterly  installments,  and  that  the 
petitioner  paid  to  the  defendant  the  premi- 
ums for  two  years  and  six  months,  and  that 
all  premiums  due  and  payable  upon  the  pol- 
icy up  to  and  including  December  21,  1908, 
were  paid.  The  petitioner,  therefore,  sets 
up  that  by  the  operation  of  the  policy  it  Is 
extended  for  331  days  from  December  21, 
1908,  and  that  the  extended  insurance  was 
In  force  at  the  time  of  the  death  of  Ruby 
Valentine  Chestnut,  the  insured,  July  8, 1909. 

In  supporting  its  contentions  that  this  in- 
surance policy  had  lapsed,  the  plaintiff  in 
error  Insists  that  the  paid-up  joint  life  policy 
provided  for  by  the  contract  in  the  form  of 
extended   Insurance  applies   only   after   the 


policy^  has  been  in  force  three  full  years. 
The  argument  in  favor  of  this  contention  is 
attempted  to  be  supported  by  a  stipulation  in 
the  contract  which  reads  as  follows:  "If  this 
policy,  after  being  in  force  three  full  years, 
shall  lapse  or  become  forfeited  for  the  non- 
payment of  any  premium  ~6n  the  date  when 
due  as  specified  on  the  first  page  hereof,  or 
of  any  note  given  for  a  premium  or  loan 
made  in  cash  on  such  iwlicy  as  security,  or 
of  any  interest  on  such  note  or  loan,  it  may 
be  surrendered  for  a  nonpartlclpating  paid- 
up  joint  life  policy  as  specified  in  the  fol- 
lowing table^  provided  the  policy  be  legally 
surrendered  to  the  company  within  three 
months  after  the  date  on  which  premiums 
have  been  duly  paid.  If  l^is  policy  having 
lapsed  or  become  forfeited  as  above  be  not 
surrendered  for  a  paid-up  joint  life*  policy, 
the  company  will  write  In  lieu  of  this  policy 
without  any  action  on  the  part  of  the  insur- 
ed, a  nonpardcipatlng  paid-up  joint  term 
policy  for  the  full  amount  insured  by  this 
policy.  Such  paid-up  joint  term  policy  to  be 
dated  on  the  day  to  which  premiums  have 
been  duly  paid  and  to  continue  in  force  for 
the  term  indicated  by  the  following  table." 
It  Is  insisted  by  counsel  for  plaintiff  in  error 
that  this  sentence  in  the  policy  clearly  indi- 
cated that  the  paid-up  joint  life  policy  shall 
apply  only  after  the  policy  has  been  in  force 
three  full  years.  The  plaintiff  in  error  at- 
tempts to  void  the  provisions  contained  in 
a  table  providing  for  cash  loan  values,  paid- 
up  joint  life  policy  values,  extended  insur- 
ance values,  and  cash  surrender  values  head- 
ed "Privileges"  by  pointing  out  that  there  is 
no  cash  loan  privilege  or  joint  life  jwlicy  nor 
any  cash  surrender  value  as  a  prlvilegis  until 
the  end  of  three  years,  and  that,  though 
there  is  a  privilege  given  for  extended  insur- 
ance of  60  days  at  the  end  of  one  year  and 
of  120  days  at  the  end  of  2  years,  these  priv- 
ileges must  be  construed  as  special  privi- 
leges subject  to  and  conditional  upon  the  lan- 
guage under  the  heading  of  "Special  privi- 
leges," to  wit,  "Policy  nonforfeitable  after  the 
first  year's  premium  has  been  paid.  If  this 
policy,  after  being  in  force  one  full  year, 
shall  lapse  for  nonpayment  of  premium,  the 
company  will  continue  in  force  the  insurance 
under  the  policy  for  a  period  of  00  days 
from  the  due  date  of  such  premium  as  speci- 
fied on  the  first  page  hereof.  If  this  policy, 
after  being  in  force  two  full  years,  shall 
lapse  for  nonpayment  of  premium,  the  com- 
pany will  continue  in  force  the  insurance  un- 
der the  policy  for  120  days  from  the  due  date 
of  such  premium,  provided,  however,  that,  If 
*the  death  of  either  of  the  insured  shall  occur 
during  the  period  of  continued  insurance 
herein  defined,  there  shall  be  deducted  from 
the  amount  payable  by  the  company  any  pre- 
mium that  would  have  become  due  on  this 
policy  up  to  the  time  of  such  death,  if  the 
policy  had  been  continued  in  force.     After 
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the  policy  has  been  in  force  for  8  or  more 
years,  the  above  privilege,  'Paid  by  the  Joint 
life  policy  or  extended  insurance/  will  ap- 
ply.** It  is  insisted  that  this  clause  shows 
that  the  00  days  and  120  days  extended  in- 
surance named  in  the  table  *'is  not  to  be  con- 
sidered as  extended  insurance  under  the  pol- 
icy, but  as  special  privilege  agreed  to  by  the 
company  under  the  policy."  We  think  this 
la  a  distinction  without  a  difference,  because 
the  plaintifiF*s  right  is  the  same  whether  the 
stipulation  above  quoted  la  to  be  considered 
as  an  extended  insurance  value  under  the 
policy,  or  as  a  special  privilege,  provided  it 
is  likewise  included  in  the  policy.  Whether 
the  extended  insurance  is  a  special  or  a  gen- 
eral privilege,  it  is  very  plain,  from  the  pro- 
visions of  the  policy  set  out  in  plaintifTs  pe- 
tition, together  with  the  statement  that  the 
premiums  were  payable  quarterly,  that  the 
holder  of  the  policy  had  a  right  to  extended 
Insurance  when  he  had  paid  the  premiums  for 
one  year  and  for  two  years,  and  we  fail  to 
see  why  he  would  not  have  the  same  right 
merely  because  he  had  paid  two  years  and 
a  half  instead  of  two  years.  In  fact,  the  pol- 
icy itself  provides  that,  *'if  the  premiums  on 
this  policy  be  paid  in  quarterly  or  semiannu- 
al installments,  due  allownnce  will  be  made 
In  computing  benefits  from  the  above  table 
for  that  portion  of  a  year's  premium  paid 
over  and  above  the  full  number  of  years* 
premiums  indicated/' 

The  insistence  of  the  defendant  in  error 
Is  that,  under  this  latter  clause,  he  is  entitled 
to  extended  insurance  based  upon  the  addi- 
tional extended  insurance  to  which  he  would 
be  entitled  when  the  policy  was  2^  years  old 
over  what  extended  insurance  he  would  be 
entitled  to  when  the  policy  was  2  years  old. 
The  plaintlflT  seems  to  have  reached  the  ex- 
tent of  his  extended  insurance  as  claimed  in 
his  petition  by  deducting  from  the  duration 
of  extended  Insurance  to  which  he  would 
have  been  entitled  if  the  premiums  for  three 
full  years  had  been  paid  the  120  days  of  ex- 
tended insurance  allowed  for  the  payment 
of  the  first  two  years'  premiums,  and  dividing 
the  difference  by  two.  The  amount  of  the 
extended  insurance  If  the  premium  had  been 
paid  for  three  years  would  be  542  days.  The 
extended  insurance  for  the  2  years  is  120 
daya  The  difference  422  days  and  the  half 
which  would  be  apportioned  for  the  premi- 
ums paid  for  the  additional  6  months  would 
be  211  days,  which  would  extend  the  policy 
from  December  21,  1908,  to  a  date  beyond 
July  8,  1909,  when  Mrs.  Chestnut,  the  insur- 
ed, died. 

We  need  not  decide  whether  the  Judgment 
overruling  the  demurrer  can  be  sustained  by 
the  method  upon  which  the  plaintiff  based 
his  calculations  as  to  the  duration  of  the  ex- 
tended insurance.  There  is  no  dlfllculty  what- 
ever in  determining  that  the  policy  had  not 
lapsed  when  the  allegations  of  the  petition 
that  the  payments  were  paid  quarterly,  and 
that  the  premium  due  December  21, 1908,  was 


paid,  are  construed  with  other  daoaes  of  the 
contract  It  must  be  remembered  that  the 
contract  was  prepared  by  the  insurance  com- 
pany, and  is  to  be  at  least  reasonably  con- 
strued in  favor  of  the  insured.  Where  there 
were  any  conflicting  provisions  which  render 
the  real  Intent  of  the  parties  doubtful,  public 
policy  requires  that  that  construction  be 
placed  upon  the  policy  most  favorable  to  the 
Insured.  And  every  part  of  the  contract  will 
be  considered  In  connection  with  every  other 
part  in  an  effort  to  reach  the  true  intent  of  the 
parties  in  making  the  contract  Certainly  it 
cannot  be  said  that  the  contract  will  author- 
ize the  construction  which  would  give  the 
insured  less  rights  because  he  had  paid  the 
premiums  for  two  years  and  a  half  than  he 
would  have  had  when  he  had  only  paid  pre- 
miums for  two  years.  Certainly  the  fact 
that  the  company  had  received  the  premiums 
for  the  additional  six  months  must  be  taken 
into  consideration,  and  it  cannot  be  held  that 
the  insurer  should  be  permitted  to  take  this 
much  money  without  giving  anything  in  re- 
turn. The  demurrer  admits  that  the  premi- 
ums in  this  case  were  paid  quarterly,  and 
the  policy  provides  for  such  a  payment,  and 
goes  on  to  say  that  in  such  a  case  "due  al- 
lowance will  be  made,  in  computing  benefits 
from  the  above  table,  for  that  portion  of  s 
year's  premiums  paid  over  and  above  the 
full  number  of  years'  premiums  indicated.*' 
The  only  difference  between  the  benefits  con- 
ferred by  the  table  upon  those  who  have 
paid  only  one  year's  premium  or  two  years' 
and  those  who  may  have  paid  more  is  that, 
while  those  who  have  paid  premiums  for  one 
year  and  two  years  have  the  privilege  of 
definitely  fixed  extended  insurance,  they  are 
not  entitled  to  cash  loan  values,  cash  sur- 
render values,  or  a  paid-up  Joint  life  policy. 
But  the  second  clause  of  the  "Special  privi- 
leges" provides  that,  if  this  policy  "after 
being  in  force  two  full  years  shall  lapse  for 
nonpayment  of  premium,  the  company  will 
continue  in  force  the  insurance  under  the 
policy  for  120  days  from  the  due  date  of 
such  premium."  This  is  followed  by  a  provi- 
sion that  any  unpaid  premiums  shall  be  de- 
ducted from  the  amount  to  be  paid  by  the 
company.  Treating  the  scheme  of  the  com- 
pany as  a  fair  and  equitable  one,  the  next 
quarterly  p'ayment  (after  the  one  which  was 
paid  on  the  21st  of  December,  1908)  was  due 
March  21,  1909.  It  was  not  paid.  Bat  the 
policy  had  been  In  force  two  full  years  and 
more.  One  of  two  things  was  obliged  to  hap- 
pen. Esther  the  company  after  having  re- 
ceived the  premium  due  on  December  21, 
1908,  would  have  it  in  its  power  to  put  the 
insured  in  a  worse  condition  than  if  he  had 
not  paid  that  money,  or  else^  as  It  Is  unde- 
nled  that  two  full  years*  premiums  had  been 
paid,  the  holder  of  the  policy  would  be  en- 
titled at  least  to  as  much  extended  insur- 
ance as  he  would  have  been  if  only  two  years* 
premiums  had  been  paid  and  no  more.  By 
no  method  of  computation  could  one  who  had 
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paid  more  than  two  years'  premiums  be  en- 
titled from  the  reserve  fund  of  the  company 
In  which  he  has  an  Interest  to  a  less  amount 
than  he  would  be  entitled  to  if  he  had  paid 
exactly  two  years*  premiums.  By  any  pro- 
cess of  reasoning  this  contract  would  come 
In  the  class  of  those  which  had  been  in  force 
two  full  years,  and  the  plaintiff  would  be  en- 
titled to  an  extension  of  120  days  from  March 
21st,  which  was  the  due  date  of  the  quarterly 
premium.  This  would  have  extended  the 
policy  to  July  19,  1909,  and  consequently 
there  can  be  no  question  but  that  the  extend- 
ed Insurance  was  in  force  on  July  8,  1909, 
when  (Mrs.  Chestnut  died.  The  provision  In 
regard  to  a  "paid-up  joint  term  policy,"  on 
which  the  counsel  for  plaintiff  in  error  relies, 
of  course,  has  no  reference  to  the  state  of 
affairs  such  as  those  detailed  in  the  petition, 
because  that  provision  has  special  reference 
to  a  policy  which  has  been  in  force  for  three 
full  years.  It  is,  however,  not  a  paid-up 
Joint  term  policy,  but  the  benefit  of  the  provi- 
sion in  regard  to  extended  insurance  for  a 
definite  time,  which  the  plaintiff  seeks  to  re- 
cover by  his  petition. 
Judgment  affirmed. 


(8  Oa.  App.  258) 

SUMMBRFORD  v.  KINARD. 
KINARD  V.  SUMMBRFORD.  (No*  2,319, 

2,320.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(SylldbuM  hv  the  Court.) 

1.  New  Tbial  (8  139^— Waivkb  of  Service 
ov  Motion. 

One  who  appears  at  the  time  and  place 
set  for  a  hearing  of  the  motion  for  a  new  trial 
and  orally  tLgreea  to  the  brief  of  evidence  filed 
with  the  motion,  but  who.  after  the  judge  has 
corrected  and  approved  tne  brief  of  evidence, 
moves  to  dismiss  the  motion  for  a  new  trial 
for  want  of  service,  can  properly  be  held  to 
have  waived  any  formal  service  of  the  motion. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  279;  Dec.  Dig.  %  139.*] 

2.  Teoveb  ano  CoNVEBsioN  (§  16*)— Title  to 
Support  Action— Right  of  Possession. 

The  evidence  was  sufficient  to  show  such 
conetructive  delivery  of  the  chattel  as  to  com- 
plete the  sale  and  pass  title  to  the  plaintiff. 
However,  even  if  there  was  doubt  upon  this 
point,  the  evidence  of  the  plaintiff's  right  of 
possession  was  sufficient  to  authorize  a  recov- 
ery in  trover. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  SS  119-147;  Dec.  Dig. 
S  16.*] 

Error  from  City  Conrt  of  Sylvester ;  J.  B. 
Williamson,  Judge. 

Action  by  E.  B.  Kinard  against  J.  H.  Sum- 
nierford.  Judgment  for  plaintifT  and  defend- 
ant brings  error;  plalntifT  filing  cross-excep- 
tions. Judgment  on  main  bill  of  exceptions 
affirmed,  and  cross-bill  dismissed. 

Perry  &  Foy,  for  plaintifT  in  error.  Qande 
Payton  and  C.  E.  Hay,  for  defendant  in  error. 


RUSSELL.  J.  In  the  main  bUl  of  excep- 
tions, error  Is  assigned  upon  the  Judgment 
oyermllng  a  motion  for  a  new  trial ;  and  by 
a  cross-bill  error  is  assigned  upon  the  refusal 
of  the  trial  court  to  dismiss  the  motion  for  a 
new  trial  for  want  of  service. 

1.  We  will  first  consider  the  cross-bill  of  ex- 
ceptions. It  appears  from  the  record  that  at 
the  hearing  of  a  motion  for  a  new  trial  which 
had  been  filed  by  Summerford,  Mrs.  Kinard, 
the  respondent,  moved  to  dismiss  the  motion 
"for  want  of  sufficient  service  on  her,  there 
being  no  official  entry  of  service  of  a  copy  of 
said  motion  on  her,  or  of  the  rule  nisi  or 
other  part  of  said  proceeding,  and  no  ac- 
knowledgment of  such  service  and  no  written 
waiver  of  such  service,  which  said  motion  to 
dismiss  the  court  overruled  on  the  ground 
that  it  came  too  late,  it  being  made  after 
counsel  for  both  sides  had  orally  agreed  to 
the  correctness  of  the  brief  of  evidence^  and 
after  the  court  had  approved  the  brief  of  the 
evidence  and  the  amended  motion  for  a  new 
trial,  and  after  the  court  had  orally  an- 
nounced its  decision  on  the  motion  for  a  new 
trial.**  However,  the  motion  to  dismiss  was 
made  before  the  court  had  written  or  signed 
its  Judgment  on  the  motion  for  a  new  trial. 

We  think  the  cou^t  properly  refused  to  dis- 
miss the  motion  for  a  new  trial.  The  only 
purpose  of  the  service  of  a  motion  for  a  new 
trial  is  to  give  the  respondent  such  timely 
notice  as  will  enable  him  to  prepare  for  the 
hearing  and  to  enable  him,  if  he  can,  to  show 
cause  why  a  new  trial  should  not  be  granted. 
The  motion  in  this  case  does  not  contain  any 
statement  that  the  respondent  was  less  pre- 
pared to  resist,  the  motion  for  a  new  trial 
than  he  would  have  been  If  he  had  been  duly 
served.  Of  course,  service  of  a  motion  for  a 
new  trial  is  always  necessary  in  order  to  give 
notice,  but  formal  service  may  be  waived, 
and  in  this  case  under  the  facts  stated,  we 
think  it  was  waived.  In  an  ordinary  suit 
service  may  be  waived  by  appearance  and 
pleadings.  In  the  case  of  a  motion  for  a  new 
trial  where  ordinarily  the  respondent  is  not 
required  to  plead,  we  think  appearance  and 
participation  in  the  preparatory  steps  neces- 
sary to  perfect  the  motion  Is  such  a  circum- 
stance as  that  it  may  be  inferred  that  the  re- 
spondent had  notice  of  the  pendency  of  the 
proceeding  equivalent  to  that  which  would 
have  been  given  him  of  actual  service,  and, 
where  no  point  is  made  to  the  effect  that 
the  notice  was  not  given  in  sufficient  time  to 
enable  the  respondent  to  prepare  for  the 
hearing,  it  can  be  presumed  that  any  formal 
service  was  waived. 

2.  Mrs.  Kinard  brought  an  action  of  trover 
to  recover  from  Summerford  a  set  of  harness. 
According  to  the  testimony  for  the  plain tifT, 
Summerford  sold  Mrs.  Kinard  a  set  of  ham- 
ess  in  the  settlement  of  a  debt,  and  Mrs.  Kin- 
ard was  to  get  the  harness  whenever  she 
sent  for  it     The  defendant  denied  having 
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sold  the  harness  to  Mxs.  Kinard.  The  Jury, 
by  finding  for  the  plaintiff,  sustained  the 
theory  that  Summerford  sold  the  harness  to 
Mrs.  Kinard,  and  held  them  as  her  agent  nii- 
til  she  should  call  for  them.  We  think  the 
evidence  is  sufficient  Jto  establish  constructive 
delivery  and  perfect  the  sale.  Or,  construing 
It  in  another  way,  the  Jury  were  authorized 
to  find  that,  by  the  terms  of  the  sale,  a  bail- 
ment was  created,  and  that  the  harness  was 
thereafter  in  the  possession  of  Summerford 
as  Mrs.  Kinard's  agent  who  was  holding  them 
for  her  use.  In  either  event,  the  verdict  In 
favor  of  the  plaintlflC  would  withstand  the 
point  raised  against  It  by  the  plaintiff  in 
error. 

It  was  not  necessary  that  the  plaintiff 
should  show  that  she  was  in  possession  of 
the  harness  If  the  Jury  believed  her  testi- 
mony, and  that  she  bought  them  from  Sum- 
merford and  had  paid  for  them.  According 
to  this  testimony,  the  manual  delivery  was 
to  be  postponed  until  Mrs.  Kinard  called  for 
the  harness.  This  gave  her  the  right  of  pos- 
session, and,  upon  her  demand  being  refused, 
the  right  of  possession  would  afford  ground 
for  an  action  of  trover.  The  right  of  pos- 
session wrongfully  withheld  may  authorize 
a  recovery  in  trover.  See  Roper  Wholesale 
Grocery  Co.  v.  Favor,  8  Ga.  App.  — ,  68  S. 
E.  8S3. 

Judgment  on  the  main  bill  of  exceptions  af- 
firmed; cross-bill  of  exceptions  dismissed. 

(8  Ga.  App.  .24S) 

CBNTRAIi  OP  GEORGIA  RT.  CO.  ▼.  BUT- 
LER.    (No.  2.271.) 

(Court  of  Appeals  of  Georgia.     Sept.  20,  1910.) 

(SyUahus  by  the  Court,) 

1.  Mastbb  and  Servant  (|  265*)--lNJtrBY  to 
Servant— Negligence—Presumption. 

The  court  did  not  err  in  refusing  to  award 
a  nonsuit.  The  evidence  was  sufficient  to  au- 
thorize the  jury  to  infer  that  the  plaintifiTs  in- 
jury was  attributable  to  the  negligent  act  of  a 
person  in  the  employment  of  the  railroad  com- 
pany, which  would  raise  the  statutory  presump- 
tion of  negligence  on  the  part  of  the  company. 
Civ.  Code  1895,  §  2321. 

[Ejd.  Note. — For  other  cases,  see  Piaster  and 
Servant,  Cent  Dig.  §§  877-008;  Dec.  Dig.  § 
265.*] 

2.  Master  ano  Servant  (|  284*)— Injury  to 
Servant— Sufficiency  of  BvinENCE. 

E>en  if  there  had  been  no  statutory  pre- 
sumption of  negligence,  it  would  have  been 
proper  for  the  court  to  have  submitted  to  the 
jury  the  circumstance  that  the  instrument  which 
caused  the  plaintiffs  injury  was  in  the  control 
and  under  the  management  of  the  defendabt, 
and  to  have  allowed  the  jury  to  determine,  from 
the  circumstances  under  which  the  casualty  oc- 
curred, whether  the  defendant  had  satisfactorily 
explained  the  occurrence  and  rebutted  the  in- 
ference of  negligence  arising  from  the  event,  if, 
indeed,  negligence  could  be  inferred  from  the 
nature  of  the  occurrence.  In  any  case  where  the 
infereuce  of  negligence  may  as  well  be  drawn  as 
the  inference  that  the  casualty  resulted  from 
accident,  it  is  error  to  award  a  nonsuit.  E>ven 
if  the  explosion  of  a  tank  used  to  hold  Pintsch 


gas  is  not  such  an  unusnal  occnrrenoe  as  to  sup- 
port the  inference  that  an  injury  resultant  from 
the  explosion  was  due  to  the  negligence  of  the 
defendant's  servants  having  the  tank  in  charge 
and  engaged  in  repairing  it,  the  evidence  in  be- 
half of  the  plaintiff  showed  that  he  was  himself 
free  from  fault,  and  that  the  injury  was  in- 
flicted upon  him  by  the  acts  of  others  in  the  em- 
ployment of  the  defendant  railroad  company. 
This  raised  the  presumption  that  the  defendant 
was  negligent  in  the  respects  alleged  in  the 
petition,  and  presented  a  prima  facie  case,  which 
was  properly  submitted  to  the  jury. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1004,  1005;  Dec  Dig. 
§  284.*] 

Efrror  from  City  Court  of  Savannah; 
Davis  Freeman,  Judge. 

Action  by  CHiarlle  Butler  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Butler  sued  the  Central  of  Qeorgla  Rail- 
way Company  upon  the  following  cause  of 
action:  He  was  in  the  employ  of  the  de- 
fendant as  a  helper  around  the  defendant's 
machine  and  repair  shop.  He  was  at  work 
as  a  helper  to  the  carpenters,  and  had  been 
sent  to  carry  some  irons  into  the  boiler  room. 
He  did  so,  and,  as  he  started  out,  the  tank 
Exploded,  causing  the  injury  described  In  the 
petition.  A  Pintsch  gas  tank  used  on  pas- 
senger cars  for  illuminating  purposes  was 
being  repaired  in  the  boiler  shop.  It  con- 
tained a  large  amount  of  illuminating  gas, 
which  was  highly  explosive,  and  this  gas 
precipitated  an  oil  coating  on  the  side  of  the 
tank,  which,  when  heated,  forms  a  highly 
explosive  gas.  The  machinist  and  his  helper 
were  repairing  this  tank  or  reservoir.  The 
plaintifT  had  nothing  to  do  with  its  repair. 
The  tank  was  being  repaired  by  heating  a 
dented  place  so  as  to  soften  the  metal,  and 
then  turn  on  compressed  air  to  force  it  out 
in  its  proper  shape.  Twenty  pounds  of  air 
pressure  was  all  it  could  safely  stand,  but 
the  defendant's  servants  turned  on  a  pres- 
sure of  over  60  or  65  pounds.  This  large 
amount  of  moist  air  <x)ming  in  contact  with 
the  gas  residue  remaining  in  the  tank  and 
with  the  gas  generated  by  the  heating  of  the 
coating  precipitated  upon  the  side  of  the 
tank  and  with  the  heated  sides  of  the  tank 
caused  a  violent  explosion.  The  plaintiff  did 
not  know  that  the  tank  was  likely  to  ex- 
plode, or  that  it  was  going  to  explode,  and 
nobody  had  warned  him  as  to  the  danger  of 
an  explosion.  The  petition  charged  the  de- 
fendant with  negligence  in  the  following  par- 
ticulars: (1)  In  causing  said  reservoir  to  be 
heated  while  it  contained  illuminating  gas. 
(2)  In  causing  compressed  air  to  be  forced 
into  said  reservoir  while  it  had  illuminating 
gas  stored  in  it  (3)  In  <;auslng  a  high  and 
dangerous  pressure  of  moist  compressed  air 
to  be  turned  Into  the  tank  or  reservoir,  to 
wit,  a  pressure  of  60  to  65  pounds.  (4)  In 
falling  to  furnish,  keep,  and  maintain  a  safe 
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place  of  work  for  plaLatUT.  (CQ  In  failing 
to  notify  and  warn  plaintiff  that  the  tank 
was  likely  to  explode,  and  that  it  was  dan- 
gerous for  plaintiff  to  be  near  it 

The  plaintifiTs  evidence  established  the  fol- 
lowing facts:  He  was  at  work  for  the  de- 
fendant on  February  23,  1909,  as  a  carpen- 
ter helper,  toting  iron  and  stuff  backward 
and  forward  to  the  carpenters.  On  that  day 
the  gas  tank  burst  and  the  plaintiff  was  hurt 
He  went  into  the  boiler  room  to  carry  some 
comer  irons  to  be  cut  off  and  a  couple  of 
holes  bored  in  them.  When  he  had  put  the 
comer  irons  down  and  had  gotten  within 
about  four  feet  of  the  tank,  going  to  the 
black8mith*s  shop,  the  tank  burst,  and  some- 
thing struck  him  and  knocked  him  uncon- 
scious, breaking  his  skull,  burning  his  arm, 
and  injuring  his  finger.  He  was  working 
under  a  carpenter  named  Long  who  sent 
him  into  the  boiler  room.  He  went  to  the 
boiler  shop  and  carried  the  things  where  he 
was  ordered  to  carry  them.  Nobody  told 
him  there  was  any  danger  in  being  around 
the  tank.  He  did  not  know  that  the  tank 
was  going  to  explode  or  was  likely  to  ex- 
plode, and  nobody  had  warned  him  as  to  the 
danger  of  an  explosion.  A  witness  for  the 
plaintiff  testified  that  he  was  a  boiler  maker, 
and  at  the  time  the  plaintiff  was  injured  was 
at  work  for  the  defendant  That  day  a  gas 
tank  exploded.  This  gas  tank  had  been  used 
for  storing  Pintsch  gas  on  passenger  or  sleep- 
ing cars,  and  had  been  damaged  or  mashed 
out  of  shape.  He  and  his  helper  were  work- 
ing on  it.  He  was  heating  it  and  putting 
the  pressure  of  compressed  air  in  it  At  the 
time  of  the  explosion  he  had  turned  the  air 
Into  the  tank  while  it  was  heated.  Twenty 
pounds  of  air  were  first  turned  on,  but  this 
did  not  cause  an  explosion.  Then  the  fore- 
man, Mr.  Linder,  turned  on  about  60  or  65 
pounds.  In  a  short  time  after  this  high 
pressure  was  turned  on  the  explosion  occur- 
red. The  plaintiff  had  nothing  to  do  with 
the  work  on  the  tank.  The  tank  was  not  of 
the  latest  kind,  but  of  the  old  Idnd,  and  the 
air  that  was  used  in  the  tank  was  very 
damp.  The  plaintiff  proved  that  his  age  was 
23  years,  and  introduced  mortality  tables. 
Some  other  evidence  was  introduced  as  to 
the  nature  of  the  plaintiff's  injuries,  but  it 
is  not  material  to  the  issue  presented.  Upon 
the  conclusion  of  the  plaintiff's  testimony, 
the  defendant  moved  for  a  nonsuit  which 
the  court  refused,  and  exception  is  taken  to 
the  judgment  refusing  to  nonsuit 

Lawton  &  Cunningham,  for  plaintiff  in  er- 
ror. Osborne  &  Lawrence,  for  defendant  in 
error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  We  think  it  would  have  been  error 
to  have  nonsuited  the  plaintiff.  We  are 
clearly  of  the  opinion  that  the  evidence  was 
sufficient  to  show  that  he  received  his  injury 


at  the  hands  of  a  person  In  the  employment 
of  the  defendant.  There  is  no  dilute  as  to 
this  fact,  unless  it  be  assumed  that  the  ex- 
plosion was  an  accident,  and  only  the  Jury 
could  act  upon  this  assumption.  The  evi- 
dence being  suflacient  to  raise  the  statutory 
presumption  under  section  2321  in  the  Civil 
Code  of  1895,  the  plaintiff  had  proved  a 
prima  fade  case  placing  upon  the  defendant 
liability  for  the  negligence  alleged  in  the  pe-  . 
tition,  which  it  was  the  duty  of  the  defendant 
to  rebut.  But,  even  if  this  had  not  been  the 
case,  the  explosion  of  the  tank  was  such  an 
unusual  circumstance  that  the  Jury  might 
have  inferred  from  this  unusual  circum- 
stance and  the  fact  that  the  tank  was  in  the 
possession  and  control  of  the  defendant  at 
the  time,  that  the  thing  spoke  for  itself  of 
negligence.  In  that  event  the  burden  would 
have  been  cast  upon  the  defendant  of  show- 
ing what  was  the  real  cause  of  the  explosion, 
or  that  the  defendant  was  not  liable  there- 
for. The  ruling  of  the  court  in  refusing  a 
nonsuit  was  clearly  right 
Judgment  affirmed. 


(8  Oa.  App.  2ZL) 
MARSHALL  ▼.  WOODBURY  BANKING  CO. 

(No.  2,127.) 

(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(SyUahfU  hy  the  Court.) 
Trial  (|  142*)— Question  fob  Jubt— IwFia- 

ENGES  FBOM  EiVIDENCE. 

A  verdict  for  the  plaintiff  was  not  demand- 
ed by  the  evidence,  and  the  court  erred  in  di- 
ncting  the  verdict  in  this  case.  In  any  case 
where  the  evidence  mav  be  subject  to  more  tlian 
one  construction,  or  where  more  than  one  infer^ 
ence  may  be  drawn,  even  from  undisputed  facta, 
the  duty  of  solving  the  mystery  should  be  plac- 
ed upon  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  337 ;   Dec  Dig.  8  142.*] 

Error  from  Qity  Ck>art  of  Greenville;  H. 
H.  Revill,  Judge. 

Action  by  the  Woodbury  Banking  Com- 
pany against  Mrs.  T.  J.  Marshall.  There 
was  a  directed  verdict  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

W.  R.  Jones,  and  J.  T.  Allen,  for  plain- 
tiff in  error.  Hill  &  Culpepper  and  Greene 
F.   Johnson,   for  defendant  in   error. 

RUSSBLL»  J.    Judgment  reversed. 


(8  Qa.  App.  266) 
HARTMAN  STOCK  FARM  ▼.  HBNLDT 
et  al.     (No.  2,321.) 
(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(Syllahiu  hy  the  Court,) 

1.  EMdbncb  (§  431*)— Pabol  Bvidengs—De- 
NYiNO  Execution  of  Written  Instru- 
ment. 

There  was  no  error  in  overraling  the  de- 
murrer to  the  defendants*  plea.  While  parol 
evidence  is  inadmissible  to  vary   the  terms  of 
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a  written  contract,  it  is  always  permissible  for 
the  defendant  to  show,  if  he  can,  not  only  that 
the  writing  was  not  in  fact  executed  by  hinL 
but  even  in  a  case  where  execution  is  admittea 
that  the  written  instrument  was  never  in  fact 
delivered  as  a  present  contract,  unconditionally 
binding  upon  the  obligor. 

[Ed.  Note.— For  other  cases,  see  £}videnoe, 
Cent.  Dig.  |8  1968,  1&75-1980:  Dec.  Dig.  ( 
431.*) 

2.  TaiAL  (I  13&*)— Direction  of  Verdict. 

The  court  erred  in  directing  a  verdict  for 
the  defendants  for  the  reason  that  a  finding  in 
favor  of  their  answer  was  not  demanded.  Their 
antecedent  and  coexistent  obligation  in  writing 
which  related  to  the  same  subject  as  the  note 
sued  upon  and  provided  for  their  joint  and 
several  liability  would  hare  authorized  a  recov- 
ery in  favor  of  the  plaintiff. 

[Ed.  Note.^For  other  cases,  see  Trial,  Gent 
Dig.  M  332-341;  Dec.  Dig.  §  139.*] 

3.  EviDBNOE  (I  420*)— Parol  Bvidbnob—Va- 
RTiNo  Written  Contract. 

One  who  in  the  purchase  of  personal  prop- 
erty enters  into  a  written  obligrntion,  agreeing 
to  pay  therefor  a  certain  stimulated  sum  and  to 
execute  notes  with  others,  imposing  upon  the 
makers  joint  and  several  liability  therefor,  will 
not  be  heard  thereafter  to  prove  by  parol  con- 
ditions contradictory  to  a  writing  which,  it  is 
not  denied,  was  executed  aa  to  signature  as  well 
as  finally  delivered. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Gent.  Dig.  ||  1929-1944 ;  Dec  Dig.  8  420.*J 

Error  from  City  Oourt  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  the  Hartman  Stock  Farm 
against  J.  T.  Henley  and  otbers.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

J.  S.  James,  for  plaintiff  In  error.  Roberts 
&  Hntcheson,  for  defendants  in  error. 

RUSSELL,  J.  The  Hartman  Stock  Farm 
brought  a  suit  upon  a  promissory  note  for 
$933,  attaching  a  copy  of  the  note  to  its  pe- 
tition. The  defendants  filed  an  answer,  in 
which  they  set  up  that  the  note  was  not 
binding  upon  them,  for  the  reason  that  an 
agent  of  the  plaintiff  represented  to  them 
that  in  the  event  that  any  of  the  purchasers 
of  a  certain  horse  (which  was  the  considera- 
tion of  the  note),  and  especially  W.  C.  Aber- 
crombie,  W.  J.  Gamp,  and  T.  S.  Abercrombie, 
should  fail  or  refuse  to  sign  the  note  with 
them,  the  note  was  to  be  a  nullity,  and  not 
to  be  delivered  to  the  plaintiff.  The  plaintiff 
demurred  to  the  answer  of  the  defendants, 
especially  upon  the  ground  that  the  answer 
undertakes  to  add  conditions  to  the  note 
other  than  those  stated  and  to  vary  its 
terms.  The  main  insistence  of  the  plaintiff's 
.demurrer  was  that  the  defendants'  answer 
tended  to  let  in  parol  evidence  to  vary  the 
terms  of  the  writing,  which  was  the  basis 
of  the  suit. 

We  think  the  court  properly  overruled  the 
plaintiff's  demurrer  to  the  answer.  As  was 
held  in  Heitmann  t.  Oommerclal  Bank,  6  Ga. 
App.  684,  66  S.  63.  690,  a  written  instrument 
**inayf  by  parol  or  other  extrinsic  evidence, 


be  shown  not  to  be  a  oMitract  at  all,  because 
of  the  nonperformance  of  a  condition  pre- 
cedent as  to  which  the  writing  is  silent 
♦  *  •  It  may  be  shown  by  parol  or  oth&r 
extrinsic  evidence  that  the  writing  is  not  a 
valid  or  enforceable  legal  obligation  because 
it  does  not  possess  finality  of  ntterance  as  a 
completed,  all-comprehensive,  and  presently 
operative  embodiment  of  the  entire  agree- 
ment of  the  contracting  parties."  It  Is  man- 
ifest, as  pointed  out  in  the  Heitmann  Case, 
that  there  is  a  very  marked  difference  be- 
tween allowing  parol  evidence  for  the  pur- 
pose of  varying  the  terms  of  a  writing  whose 
execution  and  delivery  is  not  denied  and  al- 
lowing proof,  even  though  it  be  parol,  for  the 
purpose  of  showing  that  on  account  of  the 
nonperformance  of  some  condition,  perhaps 
not  stated  in  the  Instrument,  the  alleged  con- 
tract was  in  reality  never  created  at  all. 
And  in  that  case  we  cited  a  number  of  au- 
thorities in  this  state  and  from  other  juris- 
dictions in  which  it  has  been  held  that  it 
may  be  shown  even  by  parol  that  a  writing 
absolute  on  its  face  and  whose  terms  are  not 
disputed  has  never  become  operative  as  a 
binding  contract  because  of  a  contingency 
which  was  the  subject  of  an  extrinsic  agree- 
ment not  referred  to  in  the  writing  itself. 
In  the  present  case,  in  answer  to  the  plain- 
tiff's petition,  the  defendants  had  the  right 
to  set  up,  if  they  could,  that  they  signed  the 
note,  not  as  a  completed  contract,  but  subject 
to  the  condition  that  the  note  was  to  be- 
come binding  only  when  signed  by  all  of  a 
number  of  designated  persons,  and  that  none 
should  be  bound  unless  all  of  those  whom  it 
was  agreed  should  sign  the  note  did  in  fact 
sign  it  While  parol  evidence  is  inadmissible 
to  alter  or  vary  the  terms  of  a  written  con- 
tract, where  the  contract  itself  is  admitted 
or  proved,  the  delivery  of  a  writing  is  as 
essential  as  its  signing.  Each  one  of  the  par- 
ties who  signed  the  note  in  this  case  had  the 
right  to  show  that  his  execution  of  the  note 
depended  upon  all  of  the  parties  signing  who 
had  agreed  to  sign  with  him,  and  that  the 
completion  of  the  contract  and  the  delivery 
of  the  note  itself  were  to  be  postponed  and 
be  subject  to  this  condition.  It  was  imma- 
terial whether  this  condition  was  stated  in 
the  note  or  not,  for,  if  those  who  signed  the 
note  did  show  this  distinct  understanding, 
the  note  was  not  complete  or  executed  until 
all  had  signed  the  instrument  whose  sig- 
natures were  necessary  to  make  it  complete 
In  accordance  with  the  agreement  Section 
3706  of  the  Civil  Code  of  1896  which  pro- 
vides that  "any  fact  going  to  show  that  the 
original  contract  was  not  obligatory,  thou^ 
executed,  may  be  set  ap  as  a  defense,"  is 
closely  akin  to  the  principle  which  we  have 
just  stated,  though,  of  course,  where  it  is 
expressly  agreed  that  an  instrumoat  Is  to 
have  no  effect  until  three  designated  persona 
sign  it  and  only  two  of  them  in  fact  sign. 


•For  other  caaei  tee  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indeies 


QtL) 


HARTMAN  STOCK  FARM  t.  HENLET. 


959 


';tie  proposed  contract  foils  to  come  Into  be- 
ing as  a  legal  entity.  In  such  a  case  evi- 
dence brought  to  attack  it  cannot  be  class- 
ified as  being  Introduced  for  the  purpose  of 
varying  the  terms  of  a  contract,  but  is  rather 
as  an  effort  to  deny  its  existence. 

2.  The  court  erred  in  directing  a  verdict 
for  the  defendants  for  the  reason  tliat  a  find- 
ing in  favor  of  their  answer  was  not  de- 
manded. Their  antecedent  and  coexistent 
obligation  in  writing,  which  related  to  the 
same  subject  as  the  note  sued  upon,  and  pro- 
vided for  their  joint  and  several  liability, 
would  have  authorized  a  recovery  in  favor  of 
the  plaintiff.  All  of  the  defendants  who 
were  sworn  testified  that  Johnson,  whom 
they  asserted  to  be  an  agent  of  the  plaintiff, 
procured  their  signature  to  the  note  only 
upon  his  expressed  assurance  that  the  note 
should  not  be  binding  unless  It  was  signed 
by  all  of  those  who  had  subscribed  for  the 
stallion,  and  especially  unless  it  was  signed 
by  W.  J.  Gamp,  T.  S.  Abercrombie,  and  W. 
CL  Abercrombie,  and  that  the  note  was  to  be 
void  and  to  be  canceled  unless  these  parties 
did  In  fact  sign  it  There  was  no  evidence 
sustaining  that  portion  of  the  defendants* 
answer  in  which  it  was  Insisted  that  the 
three  shares  alleged  to  have  been  sold  to  W. 
J.  Gamp,  W.  C.  Abercrombie,  and  T.  S.  Aber- 
crombie were  never  in  fact  sold  or  subscribed 
for  by  them  in  good  faith.  On  the  contrary, 
the  plaintiff  introduced  the  following  con- 
tract, which  was  not  only  signed  by  the  de- 
fendants, but  by  W.  J.  Camp  and  the  two 
Abercrombies: 

"Douglasville  Ga.  Aug  10,  1905.  Name  of 
stallion:  German  Coach  Daemon,  #  636w 
Hartman  Stock  Farm  agree  to  sell  the  above- 
named  stallion  for  $2,800  to  the  other  under- 
signed subscribers,  who,  wishing  to  improve 
their  stock,  agree  to  pay  Hartman  Stock 
Farm  $200  for  each  share  in  the  said  stal- 
lion. Capitol  stock  $2,800.  -  Number  of  shares, 
14.  Payments  to  be  made  in  cash,  or  one- 
third  in  one  year,  one-third  in  two  years, 
and  one-third  in  three  years  after  Aug.  15, 
1905.  Secured  by  joint  and  several  negoti- 
able notes,  with  Interest  at  seven  per  cent 
per  annum. 

Hartman  Stock  Farm.  Shares. 

Al  S.  BaggeU  &  Co 2 

W.  J.  Camp 1 

W.  W.  Selman  &  Sons 1 

P.  M.  Yancey,  Jr 2 

W.  C.  Abercrombie  &  Bro 2 

J.  T.  Henley 1 

C.  W.  McGouirk 2 

T.  S.  Abercrombie 1 

J.  H.  Brock 1 

li.  G.  Camp •« 1 

14" 

This  contract  was  pre-existent  and  coex- 
istent with  the  note  itself,  and  could  have 
a«  well  afforded  the  basis  for  a  suit  as  the 
note  itself.  This  contract  of  sale  and  pur- 
chase. It  will  be  noted,  was  made  five  days 
prior  to  the  purported  agreement  of  August 


15,  1905,  by  which  the  signers  to  the  latter 
instrument  agreed  among  themselves  to  form 
a  stock  company.  The  execution  and  deliv- 
ery, of  this  contract  of  purchase  not  being 
denied,  the  Hartman  Stock  Farm  could  not 
be  affected  in  any  way  by  the  subsequent 
agreement  of  the  subscribers  to  form  a  stock 
company,  or  by  a  subsequent  parol  state- 
ment that  none  should  be  bound  on  the  note 
unless  others  signed  with  them.  The  parties 
who  signed  the  obligation  which  we  have 
quoted  above  would  be  jointly  and  severally 
bound  for  the  amount  therein  specified 
whether  they  afterwards  succeeded  in  form- 
ing a  corporation  or  not  and  even  if  John- 
son, as  agent,  agreed  that  he  would  form  the 
corporation  for  them.  The  defendants  are 
not  prejudiced  in  any  of  their  rights  under 
the  obligation  voluntarily  assumed  by  them 
on  August  10,  1905,  by  reason  of  the  fact 
that  the  two  Abercrombies  and  W.  J.  Camp 
did  not  sign  the  note.  The  obligation  of  the 
notes  was  to  be  several.  Certainly,  when 
this  contract  was  introduced  by  the  plaintiff, 
it*  became  a  question  of  fact  for  the  jury 
whether  the  defendants  signed  the  notes  as 
they  testified  because  of  Johnson's  represen- 
tations, or  in  pursuance  of  their  agreement 
ani  written  obligation  made  several  weeks 
before  to  make  just  such  a  note.  In  fact, 
it  Is  questionable  whether  under  the  answer 
as  filed  the  testimony  introduced  in  behalf 
of  the  defendants  could  seriously  be  consid- 
ered in  the  face  of  the  written  agreement 
and  while  its  validity  is  unquestioned.  We 
do  not  rule  upon  this  at  this  time,  but  it 
would  seem  to  be  a.  violation  of  the  rule  in- 
voked by  the  counsel  for  the  plaintiff  in 
error  to  permit  the  defendants  to  vary  the 
terms  of  the  agreement  of  August  10th  by 
parol  testimony  in  conflict  therewith.  To 
say  the  least  of  it  however,  the  introduction 
of  this  contract  by  which  the  defendants 
agreed  to  buy  the  horse  in  question  and  to 
give  their  several  note  raised  such  an  issue 
as  should  have  been  submitted  to  the  jury. 
It  is  to  be  noted,  too,  that  the  defendants  did 
not  plead  that  the  horse  was  not  delivered 
to  any  one  of  the  defendants,  nor  is  there 
any  plea  that  the  horse  was  not  all  that  he 
was  represented  to  be.  The  whole  conten- 
tion of  the  defendants'  answer  upon  this 
subject  Is  that  the  horse  was  not  delivered 
to  the  corporation  wlilch  the  defendants  in- 
sist the  plaintiff  agreed  to  form.  It  seems 
that  this  proposed  corporation  was  to  be 
known  as  the  Douglasville  German  Coach 
Horse  Company,  and  on  August  15,  1905,  all 
of  the  parties  who  signed  the  contract  of 
purchase  of  August  10th  agreed  to  form  a 
corporation  by  this  name.  Of  course,  this 
did  not  effectuate  an  incorporation,  but  the 
difficulty  is  that  the  agreement  of  August 
10th,  which  we  have  quoted  and  which  is 
signed  by  the  Hartman  Stock  Farm,  as  well 
as  by  the  defendants,  was  not  made  with 
the  Douglasville  German  Coach  Horse  Com- 
pany, but  with  certain  individuals,  part  of 
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whom  are  the  defendants  In  this  case.  It  is 
perhaps  true  that  the  defendants  made  a 
bad  trade.  They  may  have  been  overreach- 
ed In  making  it;  bnt  the  record  shows  that 
they  failed  to  set  aside  the  contract  of  Au- 
gust 10,  1905,  by  which  they  bound  them- 
selves to  do  the  same  thing,  no  more  and  no 
less  than  the  note  which  they  attempted  to 
disown  requires  of  them.  If  the  Abercrom- 
bies  and  W.  J.  Camp,  as  the  evidence  dis- 
closes, are  men  of  large  means,  the  defend- 
ants have  their  right  of  contribution  pre- 
served unimpaired  by  tne  contract  which  the 
Abercrombies  and  W.  J.  Camp  appear  to 
have  signed. 

As  we  stated  above,  the  plaintiff  could  have 
proceeded  upon  the  contract  against  all  the 
parties  instead  of  suing  on  the  note  which 
was  not  signed  by  three  of  those  who  signed 
the  contract;  but  the  failure  of  these  three 
to  sign  the  note  will  not  relieve  them  from 
the  obligation  of  the  pre-existing  contract  in 
which  they  agreed  to  sign  Just  such  a  note. 

There  is  considerable  testimony  in  the  rec- 
ord in  regard  to  the  nondelivery  of  the  horse. 
TTie  testimony  of  the  witnesses,  however,  is 
to  the  effect  that  the  horse  was  not  delivered 
to  any  member  of  the  Douglasville  German 
Coach  Horse  Company  as  such.  As  we  have 
stated  above,  neither  the  contract  nor  the 
note  was  entered  into  by  the  Douglasville 
German  Coach  Horse  Company,  or  refers  to 
it  The  Hartman  Stock  Farm  is  not  a  party 
to  the  contract  or  agreement  of  the  subscrib- 
ers who  agreed  to  form  this  corporation. 
There  is  no  evidence  that  the  Hartman  Stock 
Farm  ever  delegated  to  any  of  its  agents  the 
authority  of  forming  corporations.  In  the 
absence  of  such  evidence,  authority  to  form 
a  corporation  cannot  be  implied  as  one  of  the 
duties  of  one  employed  to  sell  a  horse.  The 
statement  of  Johnson  that  that  was  one  of 
his  duties  could  not  be  sufficient  evidence  of 
his  authority  to  bind  the  Hartman  Stock 
Farm  in  that  respect.  But,  even  if  a  jury 
could  infer  all  of  these  things  from  the  evi- 
dence, there  is  certainly  evidence  in  behalf 
of  the  plaintiff  that  Johnson  had  no  such  au- 
thority ;  and  therefore  it  became  such  an  is- 
suable fact  as  rendered  it  necessary  that  the 
question  should  be  submitted  to  the  Jury  if 
the  question  was  material.  In  our  view  of 
the  matter,  however,  if  the  horse  was  deliv- 
ered to  any  one  of  the  individuals  who  signed 
the  contract  or  the  note  in  accordance  with 
the  terms  of  the  contract,  and  in  the  absence 
of  any  express  direction  that  the  horse  should 
be  delivered  to  a  specified  individual,  the  de- 
livery of  the  horse  to  any  one  of  the  persons 


who  purchased  him  Jointly  would  be  delivery 
to  all  of  them,  for  the  person  to  whom  the 
horse  was  thus  delivered  could  hold  him  in 
his  own  right  and  as  agent  for  all  of  the  oth- 
er  subscribers.  Considering  the  case  in  the 
view  most  favorable  to  the  defendants,  there 
is  nothing  said  in  the  original  contract  about 
a  formation  of  a  corporation,  and  the  defend- 
ants were  bound  to  know  that  no  legal  corpo- 
ration had  in  fact  been  formed.  There  is 
therefore  nothing  in  the  point  that  the  horse 
was  not  delivered  to  any  officer  of  the  corpo- 
ration. The  agreement  to  form  a  corporation, 
if  it  had  any  effect  at  all,  might  have  created 
a  partnership'  between  the  subscribers  there- 
to, even  though  the  name  imported  a  corpora- 
tion ;  but,  if  that  were  the  case,  delivery  of 
the  horse  to  any  one  of  the  partners  would  be 
as  good  as  delivery  to  the  partnership  as  a 
whole.  It  is  obvious,  therefore,  that  the  tes- 
timony in  regard  to  the  nondelivery  of  the 
horse  is  ineffectual  for  that  purpose.  If  the 
subscribers  to  the  contract  of  August  10, 1905^ 
bound  themselves  Jointly  and  severally  to  pay 
the  amount  specified  and  agreed  to  execute 
the  note  to  cover  the  total  amount,  it  seems 
to  us  that  those  who  signed  the  note  could 
not  be  relieved  from  its  payment  merely  be- 
cause others  may  not  have  signed  the  note  as 
all  agreed  to  do.  The  Joint  and  several  obli- 
gations to  pay  would  survive,  though  the 
Joint  and  several  obligations  to  make  a  note 
were  not  complied  with.  And  it  is  question- 
able if  one  who  does  not  deny  having  assumed 
several  liability  for  the  whole  of  the  debt 
evidenced  by  a  promissory  note  will  be  heard 
to  say  that  he  should  be  relieved  from  pay- 
ment which  he  has  undertaken  merely  be- 
cause one  of  his  co-obligors  declines  to  per- 
form one  of  the  duties  which  they  Jointly 
and  severally  assumed. 

The  court  did  not  err  In  refusing  to  direct 
a  verdict  for  the  plaintiff,  because  it  is  never 
error  to  refuse  to  direct  a  verdict;  but  we 
are  clear  that*  the  verdict  should  not  have 
been  directed  in  favor  of  the  defendants  up- 
on the  plea  as  filed. 

The  court  did  not  err  in  ruling  out  the 
bill  of  sale  purporting  to  have  been  made 
by  the  Hartman  Stock  Farm  to  the  Douglas- 
ville German  Coach  Horse  Company.  There 
was  no  evidence  that  it  had  ever  been  deliv- 
ered to  the  defendants  or  either  of  them  or 
that  they  had  any  knowledge  of  such  a 
paper. 

All  of  the  other  exceptions,  though  not 
specifically  referred  to,  are  soffldeatly  doUt 
with  in  the  opinion. 

Judgment  reversed. 
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EDWARDS  &  WALTER  y.   ENT£StPRISB 

BANK. 

(Supreme  Goart  of  South  Carolina.     Sept  80, 

1910.) 

1.  Contracts  (|  346*)--Spbcial  Contracts— 
Recovery. 

Under  a  complaint  based  on  a  special  con- 
tract plaintiff  may  not  recover  on  a  quantum 
meruit. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1748 ;    Dec.  Dig.  1  346.*] 

2.  Contracts  (|  349*)— Special  Contracts— 
Actions— Evidence. 

Where  the  existence  and  terms  of  a  special 
contract  for  services  are  in  dispute,  evidence  of 
the  reasonable  value  of  the  services  rendered  is 
admissible  to  show  which  statement  aa  to  the 
si>ecial  contract  is  probably  correct. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  349.*] 

8.  Contracts  (|  346»)— Special  Contracts- 
Actions— Evidence. 

Where,  in  an  action  for  architect's  services, 
the  complaint  alleged  a  special  contract  for  the 
services  and  their  reasonable  value,  and  the  an- 
swer raised  an  issue  on  the  allegations  of  the 
complaint,  evidence  of  the  reasonable  value  of 
the  services  was  admissible  as  responsive  to  the 
issues. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1718-1748 ;    Dec.  Dig.  |  346.*] 

4  CoNTRACfTs  (I  349*)- Special  Contracts- 
Actions— Evidence. 

Where  defendant,  in  an  action  for  archi- 
tect's services,  alleged  that  under  the  contract 
the  price  was  to  be  made  satisfactorv  to  him, 
plaintiff  could  show  the  reasonable  value  of  the 
services  and  the  usual  price  paid  therefor  to 
show  the  price  which  defendant  should  regard 
as  satisfactory. 

[B5d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1795 ;   Dec.  Dig.  §  349.*] 

6.  Appeal  and  Error  (§  204*)— Questions 
Reviewable— Questions  Not  Raised  in 
Trial  Court. 

An  exception  to  the  admission  of  evidence 
is  not  reviewable  where  it  does  not  appear  that 
any  objection  was  made  to  the  introduction  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1258-1280;  Dec.  Dig.  | 
204.*] 

C  Appeal  and  Error  (S  1066*)— Review- 
Harmless  E>RROR— Instructions. 

Where,  in  an  action  for  architect's  services, 
the  pleadings  raised  an  issue  as  to  the  reason- 
able value  of  the  services,  and  whether  full  com- 
I>ensation  had  been  made  on  that  basis,  a 
charge  that  if  defendant  was  to  pay  what  the 
work  was  reasonably  worth,  taking  in  consid- 
eration the  amount  which  had  been  paid,  and 
that  if  defendant  had  paid  as  much  as  the 
work  was  reasonably  worth,  the  verdict  must 
be  for  him,  was  not  prejudicial. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4220 ;   Dec.  Dig.  |  1066.*] 

7.  Appeal  and  Error  (§  706*V-Que8tions 
Reviewable— Record. 

An  exception  to  the  refusal  to  grant  a  new 
trial  on  the  ground  of  improper  argument  of 
the  attorney  of  the  successful  party  cannot  be 
considered  on  appeal,  where  there  is  nothing  in 
the  record  on  which  to  base  it 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2944-2947;  Dec.  Dig.  § 
706.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County ;  C.  C.  Featherstone,  Spe- 
cial Judge. 

Action  by  Edwards  &  Walter  against  the 
Enterprise  Bank.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Dial  &  Todd  and  Simpson,  Cooper  &  Babb, 
for  appellant  Nichols  &  Nichols  and  Rlchey 
&  Rlchey,  for  respondents. 

JONES,  C.  J.  The  plaintiffs,  who  are 
architects,  brought  this  action  to  recover  a 
balance  of  $571.22  alleged  to  be  due  them  by 
defendant  for  drawing  plans  and  specifica- 
tions, inspecting  and  advising  as  to  bids,  and 
supervising  the  construction  of  defendant's 
bank  building,  alleging  that  defendant  bad 
agreed  to  pay  plaintiffs  for  their  services  5 
per  cent  of  the  gross  cost  of  the  building, 
including  ornamental  plaster,  electric  wiring, 
heating,  bank  furniture^  and  plumbing;  that 
the  gross  cost  of  the  building  was  ^1,424.50. 
The  complaint  tnrther  alleged  that  plain- 
tiffs were  oititled  to  receive  for  their  serv- 
ices under  the  contract  $1,571.22,  and  that 
plaintiffs'  services  so  rendered  were  reason- 
ably worth  the  said  5  per  cent;  but  that 
defendant  has  only  paid  $1,000  on  their  ac- 
count for  said  work.  The  answer  denied 
the  allegations  of  the  complaint  alleged  that 
defendant  did  engage  plaintiffs  to  draw 
plans  and  specifications  for  a  bank  building 
hut  that  no  specific  sum  was  agreed  upon 
for  said  services,  and  that  plaiutiffs  promis- 
ed to  make  the  price  satisfactory  to  defend- 
ant, that  the  work  was  performed  in  a  dila- 
tory and  careless  manner,  and  that  the  sum 
of  $1,000  paid  them  was  sufficient  and  full 
satisfaction  for  the  services  rendered  by 
plaintiffs,  and  that  defendant  owed  them 
nothing.  The  verdict  and  Judgment  was  in 
favor  of  plaintiffs  for  $471. 

While  the  exceptions  relate  to  the  admis- 
sion and  rejection  of  testimony,  the  refusal 
of  the  presiding  Judge,  Hon.  C.  C.  Feather- 
stone,  to  grant  the  motion  for  a  new  trial, 
and  the  charge  of  the  presiding  Judge,  the 
controlling  question  presented  is  whether 
under  the  pleadings  it  was  competent  for 
plaintiffs  to  introduce  evidence  as  to  what 
their  services  were  reasonably  worth,  as  to 
what  was  paid  in  the  same  town  about  the 
same  time  for  similar  services.  Waiving 
the  point  that  the  abjections  to  the  testi- 
mony were  practically  withdrawn  at  the 
trial  by  counsel  for  appellant  we  think  the 
testimony  was  competent.  The  general  rule 
is  that,  under  a  complaint  based  upon  a  spe- 
cial contract,  plaintiff  cannot  recover  upon  a 
quantum  meruit  Fitzsimons  v.  Guanahani 
Co.,  16  S.  C  192;  Birlant  v.  Cleckley,  48  S. 
C.  306,  26  S.  E  600.  But  it  does  not  follow 
that  under  a  complaint  for  services  based 
upon  a  special  contract  testimony  as  to  the 
reasonable  value  of  the  services  is  wholly 
irrelevant  and  its  admission  reversible  error. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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While  Bucb  testimony  may  not  be  admitted 
as  a  ground  of  recovery,  it  la  admissible  and 
relevant,  when  there  is  conflict  as  to.  the 
existence  and  terms  of  the  special  contract, 
for  the  parpose  of  showing  which  statement 
as  to  the  special  contract  is  probably  correct 
Tarrant  v.  Gittelson,  16  S.  C.  234;  9  Cyc. 
767,  and  note  74. 

In  the  case  at  bar  the  complaint  not  only 
alleges  a  special  contract,  but  contains  an 
allegation  that  the  services  rinidered  were 
reasonably  worth  the  amount  claimed,  and 
the  answer  raised  an  issue  on  these  matters. 
The  testimony  was  therefore  responsive  to 
the  allegations  and  Issues  raised,  and  hence 
was  also  admissible  on  that  ground.  22 
Obey.  p.  1376.  The  contention  of  defendant 
WBM  that  under  the  contract  the  price  for 
the  services  was  to  be  made  satisfactory  to 
it.  Upon  this  issue  it  was  competent  for 
plaintiffs  to  show  the  reasonable  value  of  the 
services  and  the  usual  price  paid  therefor  as 
vending  to  show  a  price  .  which  defendant 
should  have  regarded  as  satisfactory.  For 
v'>.eee  reasons  the  testimony  was  admissible. 

The  exception  to  the  admission  in  evidence 
of  a  certain  list  showing  the  it^ns  upon 
which  plaintiffs  based  their  charge  for  serv- 
ices, and  items  excluded  as  a  basis  for  such 
charge,  cannot  be  sustained,  first,  because  it 
does  not  appear  that  any  objection  was  made 
to  the  Introduction  of  the  list,  and,  second, 
because  we  fail  to  see  how  defendant  was 
prejudiced.  Exception  is  taken  to  the  sec- 
ond sentence  in  the  following  charge:  "If 
you  find  that  the  plaintiffs  have  made  out  to 
your  satisfaction,  by  the  greater  weight  of 
the  evidence,  that  this  defendant  did  make 
an  express  contract,  and  that  this  defendant 
was  to  pay  them  5  per  cent  on  the  gross 
cost  of  that  building,  then  you  find  from  the 
testimony  what  that  cost  was,  get  5  per  cent 
of  that  amount,  deduct  what  has  been  paid, 
and  write  your  verdict  for  the  plaintiffs.  If 
you  find,  on  the  other  hand,  that  there  was 
no  express  contract,  and  that  this  defendant 
here  was  simply  to  pay  the  plaintiffs  what 
the  work  was  reasonably  worth,  then  you 
find  from  the  testimony  what  that  work 
was  worth,  take  into  consideration  the  $1,000 
which  it  is  admitted  has  already  been  paid, 
and  write  your  verdict  accordingly.  Of 
course,  if  the  defendant  has  already  paid  as 
much  as  the  work  was  reasonably  worth, 
provided  you  find  there  was  no  express  con- 
tract, there  is  an  end  of  the  case,  and  you 
write  your  verdict  for  the  defendant"  As 
tue  pleadings  raised  an  issue  as  to  the  rea- 
sonaoie  value  of  plaintiffs'  services  and 
whether  full  compensation  had  been  made 
on  that  basis,  the  charge  was  not  prejudicial 
to  plaintiffs. 

The  exception  that  a  new  trial  should  have 
been  granted  because  one  of  the  plaintiffs' 
attorneys  in  his  argument  to  the  Jury 
brought  in  foreign  and  extraneous  matter 


cannot  be  sustained  or  considered,  as  ther^ 
is  nothing  in  the  record  upon  which  to  basi 
the  exception. 

The  exceptions  not  directly  referred  to  are 
either  involved  in  the  rulings  made  or  are 
not  deemed  of  sufilcient  importance  to  re- 
quire further  notice. 

The  exceptions  are  overruled,  and  the 
Judgfnent  of  the  circuit  court  is  affirmed. 


(87  S.  C.  T9) 

SOUTHERN  SEATING  &  CABINET  C50.  v. 
FIRST  NAT.  BANK. 

(Supreme  Oourt  of  South  Carolina.     Sept  26, 

1910.) 

Assignments  (8  49*)— Banks  and  Banking 
(8  140*)— Checks— Payment  of  Duplicate. 
Where,  an  original  check  not  having  been 
presented  for  payment,  the  duplicate  was  ex- 
ecuted by  the  drawer  and  sent  to  the  payee  di- 
rectlDg  payment  of  the  same  sum  with  tne  qnali- 
fication  "if  previous  check  for  $500,  dated 
March  Oth,  is  still  uniMiid,"  the  drawee  bank 
not  having  paid  the  original  cheeky  the  dupli- 
cate became  on  presentauon  an  assignment  pro 
tanto  of  the  drawer's  deposit  account,  and  the 
bank  became  liable  to  the  payee  for  the  amount 
thereof,  the  drawer  b^  executing  the  dunlionte 
having  assumed  all  nsk  as  to  the  first  chec^ 
including  the  risk  tiiat  it  might  be  necessary 
for  the  bank's  proteciic?  that  it  should  hold  a 
sufficient  amount  of  the  drawer's  funds  to  meet 
the  original  in  case  it  should  be  presented  by  a 
bona  fide  indorsee  for  value. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §fi  85-98 ;  Dec.  Die.  |  49  ;*  Banks 
and  Banking,  Dec.  Dig.  8  140.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Cbas.  G.  Dantzler. 
Jndge. 

Action  by  the  Southern  Seating  &  Cabinet 
Company  against  the  First  National  Bank. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Reversed. 

N.  B.  Barnwell,  for  appellant  Buist  & 
Buist,  for  resi)ondent 

WOODS,  J.  On  March  9,  1907,  Bishop  H. 
P.  Northrop  sent  to  the  plaintiffs  a  check 
for  $500  on  the  First  National  Bank  of 
Charleston,  S.  C.  This  check  has  never  been 
presented  for  payment.  The  plaintiffs  hav- 
ing written  Bishop  Northrop  asking  payment 
of  the  balance  of  a  debt  which  the  check 
was  intended  to  pay.  Bishop  Northrop  sent 
another  check  written  in  these  words: 
"Charleston,  S.  a  8th  April,  1907.  Na 
,  The  First  National  Bank  of  Charles- 
ton, S.  C.  Pay  to  the  order  of  the  Southern 
Seating  and  Cabinet  Company,  |500,  five 
hundred  00/100  dollars.  If  previous  check 
for  $500,  dated  March  9tb,  Is  still  un- 
paid. H.  P.  Northrop.'*  This  check  having 
been  duly  presented  and  payment  having 
been  refused  when  Bishop  Northrop  had  to 
his  credit  on  his  deposit  account  over  $5,000, 
the  plaintiffiB  sued  the  bank  thereon.  The 
circuit  court  sustained  the  bank's  defense 
that  it  could  not  be  required  to  pay  the  sec- 
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ond  check  when  It  had  notice  by  the  writing 
on  the  check  that  the  original  check  covering 
the  same  debt  was  outstanding.  The  case 
does  not  call  for  a  dlscnsslon  of  the  rights  of 
the  bank  and  the  depositor  and  the  payee 
when  ordinary  original  and  duplicate  checks 
are  given;  for  the  depositor  on  the  face  of 
the  check  gave  explicit  directions  as  to  the 
application  of  his  funds  which  the  bank  was 
bound  to  follow.  Having  abundant  funds 
to  pay  both  checks,  he  directed  the  bank 
In  language  which  could  not  be  made  plainer 
to  pay  the  plaintiffs  the  sum  of  $500  and 
charge  it  to  hlB  deposit  account,  unless  the 
bank  had  already  paid  another  check  for 
a  like  amount  dated  March  9th  in  favor  of 
the  same  payees.  As  the  bank  had  not  paid 
such  other  check,  this  check,  under  the  law 
of  South  Carolina,  became  on  presentation 
an  assignment  pro  tanto  of  the  deposit  ac* 
count,  and  the  bank  became  liable  to  the 
payee  for  the  amount  of  the  check.  Loan  & 
Savings  Bank  v.  Farmers'  So  Merchants' 
Bank,  74  S.  C.  210,  54  S.  B.  364. 

There  is  no  risk  to  the  bank  in  paying  the 
check.  The  depositor.  Bishop  Northrop,,  by 
the  express  direction  to  pay  the  second 
check  if  the  first  had  not  been  paid,  chose 
to  assume  all  risks  as  to  the  first  check  given 
by  him,  including  the  risk  that  it  might  be 
necessary  for  the  bank's  protection  that  it 
should  hold  $500  of  his  funds  to  meet  the 
first  check  in  case  it  should  be  presented 
by  a  bona  fide  indorsee  for  value. 

The  Judgment  of  the  circuit  court  l8  re- 
versed. 


(S7  s.  C.  76) 

PARK  ▼.  FUNDERBURK  et  al. 

(Supreme  Court  of  South  Carolina.     Sept.  26, 

1910.) 

1.  Pabtnebship  (8  146*)  —  Indobsement  of 
Note— Genuineness. 

Where  a  note  executed  to  a  firm  was  pre- 
sented for  transfer  by  one  of  the  members  there- 
of with  the  indorsement  of  the  name  of  the 
payee  thereon,  such  act  constituted  the  adop- 
tion of  the  indorsement,  and  was  sufficient  proof 
of  the  genuineness  thereof. 

[E)d.  Note. — For  other  cases,  see  Partnership^ 
Cent  Dig.  S  251 ;   Dec  Dig.  I  146.*] 

2.  Bills  and  Notes  (|  407*)— Indobbemxnsv- 
Pbbsumftionb. 

The  holder  of  a  note  with  the  name  of  the 
payee  indorsed  thereon  is  presumed  to  be  an  in- 
dorsee for  value  before  maturity  and  without 
notice. 

[E3d.  Note.—For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §|  1675-1687;  Dec.  Dig.  | 
497.») 

3.  Bills  and  Notes  (J  373*)— Natube  of  Pa- 
peb— Fbaudulent  Rbpbebentationb— Bona 
Fide  Pubghaseb. 

Fraudulent  representations  of  the  payee  of 
a  note  as  to  the  nature  of  a  paper  which  can  be 
plainly  read  will  not  avail  the  maker  in  a  suit 
Drought  on  the  note  hj  an  indorsee  for  value 
before  maturity  and  without  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  068;    Dec.  Dig.  |  373.*]       I 


Appeal  from  Common  Pleas  drcuit  Court 
of  Lancaster  County;  J.  C.  Klugh,  Judge. 

Action  by  Howard  C.  Park  against  W.  A. 
Funderburk  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Williams  &  Williams  and  Ernest  Moore, 
for  appellants.  J.  Harry  Foster,  for  vespond- 
ont 

WOODS,  J.  The  defendants  bought  a 
stallion  called  "Capuchin*'  from  McLaughlin 
Bros.,  of  Columbus,  Ohio,  at  the  price  of 
$3,500,  for  which  they  gave  three  plain  ne- 
gotiable notes.  At  the  same  time  McLaugh- 
lin Bros,  gave  the  defendants  a  separate  pa- 
per containing  certain  guaranties  with  re- 
spect to  the  soundness  and  capacity  of  the 
horse.  The  plaintiff,  claiming  to  be  an  in- 
dorsee and  purchaser  for  value  before  ma- 
turity, brought  this  action  on  the  note  for 
$1,166  due  December  1,  1907.  The  defend- 
ants denied  In  a  qualified  way  that  they  had 
given  the  note,  and  set  up  the  failure  of  Mc- 
Laughlin Bros,  to  make  good  their  guaran- 
ties, and  the  return  of  the  horse  to  them. 
They  denied  the  transfer  of.  the  note  to  the 
plaintiff,  and  alleged  that*  If  the  transfer  had 
been  made,  the  plaintiff  took  it  with  notice 
of  their  defenses.  On  the  trial  the  circuit 
Judge  directed  a  verdict  in  favor  of  the 
plaintiff,  and  the  question  made  by  the  ap- 
peal is  whether  the  evidence  admitted  of  any 
other  inference  than  that  the  plaintiff  had 
acquired  title  to  the  note  by  indorsement  be- 
fore maturity  without  notice  of  a  valid  de- 
fense thereto. 

The  plaintiff  Introduced  the  note  with  the 
name  of  the  payees  written  on  the  back,  and 
testified  that  he  bought  it  in  the  regular' 
course  of  business,  giving  his  bank  check  for 
the  purchase  money  without  notice  of  the 
consideration  or  of  any  collateral  agreement 
or  of  any  defense.  The  check  for  $1,100  in- 
dorsed by  McLaughlin  Bros,  was  also  intro- 
duced. The  defendants  insist  that  there  was 
no  evidence  that  the  indorsement  of  the 
name  of  the  payees  was  made  by  them  or  by 
their  authority,  but  this  position  is  untena- 
ble, since  the  plaintiff  testified  that  the  note 
was  delivered  to  him  by  one  of  the  members 
of  the  firm  of  McLaughlin  Bros,  with  the 
firm  name  written  thereon.  Obviously  this 
was  an  adoption  by  the  firm  of  the  signature 
on  the  back  of  the  note;  and  a  signing  au- 
thorized by  a  party  or  adopted  by  him  Js 
quite  as  good  as  a  signature  written  by  his 
own  hand.  But  aside  from  this  evidence, 
the  holder  of  a  promissory  note  with  the 
name  of  the  payee  indorsed  thereon  is  pre- 
sumed to  be  the  indorsee  for  value  before  ma- 
turity without  notice.  First  National  Bank 
V.  Anderson,  28  S.  C.  143,  5  S.  B.  843;  Id., 
11  S.  E.  379.  32  S.  C.  538;  Cyc.  229.  There 
was  no  evidence  whatever  offered  by  the 
defendants  on  this  point  contrary  to  that 
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of  the  plaintiff,  or  tending  to  overcome  the 
presumption  of  law. 

The  defendants  next  contend  that  the 
court  should  have  submitted  to  the  jury  the 
question  whether  the  note  was  invalid  tn 
the  hands  of  the  plaintiff,  because  there  was 
evidence  that  it  had  been  procured  from  the 
defendants  by  the  fraudulent  representations 
of  the  payees  of  the  note  to  the  effect  that 
it  was  not  a  negotiable  promissory  note,  but 
a  paper  expressing  conditional  liability.  No 
principle  is  better  established  than  that  the 
fraudulent  representations  of  the  payee  of 
a  promissory  note  as  to  the  nature  of  a 
paper  which  can  be  plainly  read  will  not 
avail  the  maker  in  a  suit  brought  by  the  in- 
dorsee for  value  before  maturity  without  no- 
tice. Sims  V.  Lyles,  1  Hill,  39,  26  Am.  Dec. 
155;  Hand  v.  Savannah  &  Charleston  Rail- 
road Co.,  17  S.  C.  219. 

The  position  on  behalf  of  the  defendants 
M.  C.  Gardner,  Samuel  Laney,  and  W.  S. 
Langley  that  there  was  no  evidence  of  their 
signing  the  note  is  not  well  taken.  The  de- 
fendants T.  M.  Belk,  L.  ,M.  Clybum,  and 
L.  S.  Elliott  testified,  in  effect,  that  all  the 
defendants  signed  the  note,  and  there  was 
no  evidence  to  the  contrary. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(87  s.  0.  my 

W.  S.  FORBES  &  OO.  v.  W.  M.  &  J.  J. 

PEARSON. 

(Supreme  Court  of  South  Carolina.     Sept  26, 

1910.) 

1.  Evidence   (§   155*)— Admissibility— Simi- 
.  LAB  Evidence  by  Adverse  Party. 

Plaintiff  could  examine  witnesses  as  to 
whether  in  their  opinion  a  contract  contem- 
plated a  sale  of  goods  with  a  future  delivery,  or 
was  merely  a  gambling  transaction;  defendant 
having  already  examined  them  as  to  their 
knowledge  of  such  contracts. 

[Ed.    Note.-— For   other   cases,    see    EJvidence, 
Cent  Dig.  §§  445H158;    Dec.  Dig.  |  155.*] 

2.  Evidence  (§  448*)— EXxplaining  Written 
Contract— Admissibility. 

Where  the  meaning  of  the  terms  of  a  con- 
tract is  doubtful,  parol  evidence  to  explain 
^bem  is  admissible;  but,  if  the  language  is 
plain,  it  is  not  admissible. 

[Ed.   Note.— For   other   cases,    see    EJvidence, 
Oent  Dig.  §§  2006-2084 ;   Dec.  Dig.  §  448.*] 

3w  Evidence  (|  457*)— Admission— Explain- 
ing Writing. 

The  appellate  court  will  not  say  that  the 
trial  court  erred  in  admitting  oral  testimony 
defining  ithe  terms  *'loose  delivered  Bennetts- 
dlle,"  "shipment  buyer's  option,"  "dry  salt," 
and  "margins  to  cover  any  decline  in  the  market 
shall  be  deposited  by  the  buyer  promptly  on  de- 
mand of  the  seller,  and  the  failure  to  deposit 
same  promptly  shall  entitle  the  seller  to  close 
out  his  contract  and  hold  the  buyer  for  any 
loss,"  in  a  contract ;  the  judge  liaving  admitted 
it  on  the  ground  that  be  did  not  understand 
such  terms. 


[Ed.   Note. 
Cent   Dig. 

457.*] 


-For   other   cases,    see    Ehridence, 
2104,  2107,  2108;    Dec.   Dig.  $ 


4.  Appeal  and  E2bbob  d  1050*)— Evidence 
Explaining  a  Written  Contract— Admis- 
sion OF— Harmless  Ebrob. 

Defendants  cannot  complain  on  appeal  that 
a  witness  was  permitted  to  explain  the  meaning 
of  the  terms  of  a  written  contract;  the  ex- 
planation being  in  accordance  with  their  own 
contention  as  to  such  meaning. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1050.*] 

5.  Gaming  (§  IS*)— Gambling  Contracts- 
Future  Delivery  of  Goods— Options. 

An* option  in  a  contract  for  the  future  de- 
livery of  goods  that  will  allow  another  settle- 
ment of  the  contract  than  the  actual  delivery 
is  not  invalid;  it  being  also  provided  that  there 
should  be  an  actual  delivery  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  §  24;    Dec.  Dig.  i  IS.*] 

6.  Gaming  (§  12*)--Gambling  Contracts- 
Validity— Future  Delivery  of  Goods- 
Intention  THE  Criterion. 

Although  a  contract  contained  the  provi- 
sion that,  on  the  decline  of  the  market  price  of 
goods  before  delivery  the  seller  may  close  out 
the  contract  and  hold  the  buyer  responsible  for 
any  loss,  yet,  if  there  was  a  bona  fide  intention 
of  the  parties  that  the  goods  should  be  actually 
delivered,  the  contract  was  valid  under  the  stat- 
ute making  such  bona  fide  intention  of  both  par- 
ties at  the  time  of  making  the  contract  the  cri- 
terion. 

[E}d.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  I  22 ;    Dec.  Dig.  §  12.*] 

7.  Appeal  and  ESbrob  (|  1046*)- Review— 
Verdict— Remarks  of  Judge. 

Remarks  of  the  trial  judge  iniiplying  that 
the  preponderance  of  the  evidence  was  contrary 
to  the  verdict  could  not  afford  ground  for  fthe 
granting  of  a  new  trial  by  the  appellate  court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1046,*] 

Appeal  from  Common  Pleas  Oircult  Court 
of  Marlboro  County;    G.  W.  Gage,  Judge. 

Action  by  W.  S.  Forbes  &  Co.  against 
W.  M.  &  J.  J.  Pearson.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Townsend  &  Rogers,  for  appellant  New- 
ton &  Owens,  for  respondent 

WOODS,  J.  The  question  Involved  In  this 
case  was  whether  a  gambling  venture  on  the 
future  price  of  meat,  or  a  real  -sale  of  meat 
to  be  actually  delivered  In  the  future,  was 
contemplated  by  the  following  contract :  " W. 
S.  Forbes  &  Co.  have  sold  to  M.  W.  ^  J.  J. 
Pearson,  Bennettsville,  S.  C,  the  following 
product:  25,000  pounds  55-60  Av.  Ribs  at 
9.55  loose  delivered  Bennettsville.  Shipment 
buyer's  option.  The  above  price  is  based  on 
shipment  on  or  before  January  31st  1907. 
A  carrying  charge  of  7%  cents  per  one  hun- 
dred pounds  per  month,  or  fraction  thereof 
to  be  added  to  the  above  price  If  the  meat 
is  carried  beyond  January  31st  1907,  and  the 
entire  contract  to  be  completed  by  May  31st 
07.  Margins  to  cover  any  decline  in  the 
market  shall  be  deposited  by  the  buyer 
promptly  on  demand  of  the  seller,  and  the 
failure  to  deposit  same  promptly  shall  en- 
title the  seller  to  close  out  this  contract  and 
hold  the  buyer  for  any  loss.  Ribs  exchange- 
able  for   other  cuts  of  Dry   Salt  meat  at 
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mling  difference  In  price  'day  of  shipment. 
[Signed]  W.  S.  Forbes  &  Co.  Accepted: 
[Signed]  M.  W.  &  J.  J.  Pearson.  Jannary  16, 
1907."  After  the  contract  was  made,  there 
was  a  decline  In  the  price  of  meat,  upon 
which  plaintiffs  made  a  draft  on  defendants 
for  the  margins  according  to  the  agreement. 
Defendants  refnsed  to  pay  the  draft,  and 
plaintiffs  then  wrole  that,  the  time  for  or- 
dering out  the  meat  having  expired,  they 
would  ship  It  according  to  the  contract  un- 
less defendants  arranged  promptly  for  the 
margin.  The  defendants  failed  to  comply 
with  this  demand,  and  by  letter  of  May  31. 
1907,  directed  the  plaintiffs  not  to  ship  the 
meat.  Thereupon  the  plaintiffs  sold  the  meat 
on  the  market  below  the  contract  price  and 
brought  this  action  to  recover  the  loss  of 
$260.25.  The  verdict  and  judgment  was  In 
favor  of  the  plaintiffs  for  the  amount 
claimed. 

The  first  exception  assigns  error  In  al- 
lowing the  witnesses  McKellar  and  Exum  to 
give  their  opinions  as  to  whether  the  writ- 
ten contract  contemplated  an  actual  deliv- 
ery of  the  meat.  The  exception  cannot  be 
sustained,  for  the  court  refused  to  allow 
plaintiff's  counsel  to  elicit  from  the  witnesses 
any  opinion  as  to  the  meaning  of  the  con- 
tract, until  defendant's  counsel  had  himself 
opened  the  subject  by  examination  of  the 
witnesses  as  to  their  understanding  of  the 
true  meaning  of  contracts  like  this,  appear- 
ing to  contemplate  future  delivery,  and  as 
to  the  dealings  of  the  witnesses  with  the 
plaintiffs. 

The  defendant  next  contends  that  the  wit- 
ness De  Pass  should  not  have  been  allowed 
to  define  the  meaning  of  these  expressions 
found  In  the  contract:  "Loose  delivered  Ben- 
nettsvllle";  "shipment  buyer's  option"; 
**dry  salt":  "margins  to  cover  any  decline 
In  the  market  shall  be  deposited  by  the  buy- 
er promptly  on  demand  of  the  seller,  and  the 
failure  to  deposit  same  promptly  shall  en- 
title the  seller  to  close  out  this  contract  and 
hold  the  buyer  for  any  loss."  Where  doubt 
arises  as  to  the  meaning  of  the  words  used 
in  a  contract,  for  the  enlightenment  of  the 
judge  or  jury,  parol  evidence  may  be  ad- 
mitted of  the  signification  the  words  have 
according  to  the  usage  of  those  accustomed 
to  make  contracts  of  this  kind;  but  such 
evidence  Is  not  admissible  when  the  meaning 
of  the  language  is  plain.  Fairly  v.  Wappoo 
Mills,  44  S.  O.  227,  22  S.  B.  108,  29  L.  R.  A. 
215;  Kentucky  Co.  v.  People's  Supply  Co., 
77  S.  C.  92,  57  S.  B.  676,  122  Am.  St.  Rep. 
540.  In  this  case,  the  circuit  judge  having 
admitted  the  evidence  on  the  ground  that 
tie  himself  did  not  understand  the  meaning 


of  the  tertns  used,  surely  this  court  cannot 
say  that  they  were  too  plain  to  need  explana- 
tion. Furthermore,  the  defendants  have  no 
ground  for  complaint,  for  the  meaning  ex- 
pressed by  the  witness  was  that  which  ap- 
pellants' counsel  contend  was  perfectly  plain. 

There  was  no  error  in  the  following,  in- 
struction to  the  jury:  "An  option  in  a  con- 
tract for  future  delivery  of  goods  that  will, 
allow  another  settlement  of  the  contract 
than  the  actual  delivery  of  the  goods  is  not 
invalid,  If  it  Is  also  provided  In  the  contract, 
and  It  was  the  intention  of  the  parties  to 
the  contract,  that  there  should  be  an  actual 
delivery  of  the  goods  sold."  The  defendants 
Insist  on  this 'point  that,  although  the  par- 
ties may  have  entered  Into  the  contract  with- 
the  bona  fide  intention  that  the  goods  con- 
tracted for  should  be  actually  delivered,  yet 
the  contract  was  made  Illegal  by  the  provi- 
sion giving  the  seller  the  right  on  decline 
of  market  price  before  delivery  "to  close 
out  this  contract  and  hold  the  buyer  respon- 
sible for  any  loss,"  on  failure  of  the  buyer 
to  put  up  margins  as  security  against  loss. 
As  to  this  contention  it  is  enough  to  say 
that  the  court  can  add  nothing  to  the  stat- 
ute, which  makes  the  test  of  yalidity  of  such 
a  contract  the  bona  fide  Intention  of  both 
parties  at  the  time  of  making  the  contract 
that  the  article  sold  shall  be  actually  de- 
livered by  the  seller  and  received  by  the 
buyer. 

There  is  no  ground  to  ask  this  court  to 
reverse  the  order  of  the  circuit  court  re- 
fusing a  new  trial.  There  was  strong  evi- 
dence on  both  sides  of  the  issue  whether 
the  contract  contemplates  merely  betting 
on  the  market  or  a  bona  fide  delivery  of  the 
meat.  We  do  not  understand  the  followinR 
language  used  by  the  circuit  judge  to  imply 
that  he  thought  there  was  a  preponderance 
of  the  evidence  in  favor  of  the  defendants: 
"Candidly,  I  should  have  drawn  a  different 
conclusion  from  that  which  the  jury  drew; 
but  I  do  not  know  how  largely  my  judg- 
ment was  affected  by  my  antipathy  to  gam- 
bling contracts,  and  by  my  suspicion  that 
such  transactions  are  of  too  common  oc- 
currence. Viewing  the  testimony  apart  from 
these  prejudices,  I  cannot  say  the  verdict  was 
against  the  clear  preponderance  of  the  tes- 
timony." But  even  if  such  an  inference 
could  be  drawn  as  to  the  opinion  of  the  cir- 
cuit judge,  it  would  not  be  ground  for  this 
court  to  order  a  new  trial.  Beaudrot  v. 
Southern  Ry.,  69  S.  O.  168,  48  S.  E.  106; 
Hall  V.  Northwestern  Ry.,  81  S.  C.  522,  62 

o*    £j.   o4o. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(87  S.  C.  74)  

JLLIMS  PFDIFFBR  CHEMIOAL  00.  t. 

OWINQS. 

(Sni>reme  Court  of  Soath  OaroUiUL     Sept.  26, 

1910.) 

1.  Evidence    (|    264*)  —  Admissioivs  —  Con- 

BTBUCnON. 

An  unqualified  admission  that  a  tender  was 
made  amounts  to  an  admission  that  the  ten- 
der was  made  at  the  proper  time. 

[Ed.  Note.— For  other  cases,  see  Eividenoe, 
Dec.  Dig.  S  264.*] 

2.  Bales   (|  64*)— IirrBBPRETAXioN^SALB  of 
Medicine. 

Under  a  contract  of  sale  of  medicines  pro- 
viding that,  "if  the  goods  are  not  satisfactory, 
we  agree  to  credit  $3o  at  the  end  of  dx  months, 
and  exchange  other  goods  for  ^oods  of  our  man- 
ufacture/' the  buyer  had  a  nght  to  make  the 
deduction  after  the  expiration  of  six  mouths, 
on  finding  that  the  goods  were  unsaleable, 
though  he  did  not  exercise  the  option  within 
six  months,  the  contract  being  interpreted  in 
view  of  the  nature  of  the  goods  and  the  situa- 
tion of  the  parties. 

[£jd.  Note.— For  other  cases,  see  Sales,  Dec; 
Dig.  I  64.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  the  Allen  Pf eiffer  Chemical  Com- 
pany against  O.  Y.  Owinga.  Judgment  for 
defendant  Id  the  magistrate's  court  revers- 
ed on  appeal  to  the  circuit  court,  and  now 
defendant  appeals.  Judgment  of  the  magis- 
trate's court  affirmed. 

De  Pass  &  De  Pass,  for  appellant  A.  M. 
Lumpkin,  for  respondent 

WOODS,  J.  The  defendant  made  a  writ- 
ten contract  with  the  plaintiff  for  the  pur- 
chase of  medicines;  the  price  agreed  upon 
being  $68.75.  On  the  contract  the  plaintiff's 
agent  indorsed  and  signed  this  condition: 
'*If  goods  are  not  satisfactory  we  agree  to 
credit  $36.00  at  the  end  of  six  months,  and 
exchange  other  goods  for  goods  of  our  man- 
ufacture." The  plaintiff  sued  in  a  magis- 
trate's court  for  the  entire  purchase  money. 
On  trial  the  defendant  testified  that  the 
goods  were  not  satisfactory,  in  that  he  had 
been  able  to  sell  only  $2.50  worth  of  them; 
that  he  had  tendered  $32.75,  the  sum  due  aft- 
er deducting  the  credit  of  $36  to  be  allowed 
by  the  contract,  and  the  defendant  offered  to 
allow  judgment  against  himself  for  $32.75. 
The  magistrate  sustained  the  defense,  and 
gave  judgment  in  favor  of  the  plaintiff  for 
only  the  sum  admitted  by  defendant  to  be 
due,  but,  upon  appeal,  the  circuit  court  held 
"that  the  defendant  having  failed  to  make 
the  exchange  of  goods  within  six  months  as 
showa  by  notation  above  mentioned  or  avail 
himself  of  the  option  thereby  given  him  with- 
in the  six  months,  defendant  has  become  lia- 
ble for  the  full  amount  sued  for  at  the  regu- 
lar price."  The  record  does  not  indicate  the 
date  of  the  execution  or  of  the  maturity  of 
the  contract,  or  the  date  of  the  tender  or  of 


the  commencement  of  the  action.  It  does, 
however,  contain  an  admission  by  plaintiff 
of  tender;  and  a  general  and  unqualified  ad- 
mission of  tender  must  be  held  to  be  an  ad- 
mission of  the  tender  of  the  amount  stated 
at  the  proper  time.  The  words  expressing 
the  condition  of  the  contract  "If  goods  are 
not  satisfactory  we  agree  to  credit  $30.00 
at  the  end  of  six  months  and  exchange  oth- 
er goods  for  goods  of  our  own  manufacture/' 
are  to  be  interpreted  in  view  of  the  nature 
of  the  goods  and  the  situation  of  the  parties. 
The  drugs  were  of  a  kind  not  before  dealt 
in  by  the  defendant,  and  the  purpose  of  the 
condition  was  doubtless  to  allow  the  defend- 
ant to  try  their  salability  and  value  before 
paying  full  price  for  them;  but  to  provide 
for  a  fair  trial  of  the  goods,  it  was  agreed 
that  the  defendant  could  claim  the  credit  on- 
ly after  the  expiration  of  six  months.  When» 
therefore,  at  the  expiration  of  six  months, 
the  defendant  found  the  goods  unsatisfactory 
because  unsalable,  he  had  a  right  to  be  dis- 
charged on  payment  of  the  purchase  price, 
$68.75,  less  the  credit  of  $36  stipulated  in 
the  contract 

The  judgment  of  this  court  !s  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  judgment  of  the  magistrate's  court 
be  affirmed. 


(87  S.  C.  55) 

WALKER  V.  ALVBRSON  et  al. 

(Supreme  Court  of  South  Carolina.     Sept  20, 

1910.) 

1.  Execution  (|  33*)— Subjects— Estates  in 
Remain  DEB. 

A  contingent  remainderman's  interest  can- 
not be  sold  under  execution  against  him  during 
the  life  of  the  precedent  estate,  but  a  vested  re- 
mainderman's   can. 

[Ed.   Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |  79 ;   Dec.  Dig.  §  33.*] 

2.  Wills   (8  629*)— Estates   Cbeated— Tdcx 
for  Vesting. 

Tlie  law  favors  the  vesting  of  eststes  at 
the  earliest  possible  time. 

[Bid.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  §§  1461.  1462;  Dec.  Dig,  |  629.  •] 

3.  Wills  (t  629*)— Constbuotion. 

No  remainder  will  be  held  contingent  If. 
consistently  with  intention,  it  can  be  deemea 
vested. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i§  1461,  1462 ;  Dec.  Dig.  {  629.*] 

4.  Wills  (S  439*)— Constbuction— Guides- 
Intent. 

Testator's  intent  controls  construction  <rf 
his  will. 'Unless  it  violates  some  rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  Si  952,  955.  957 ;  Dec  IMg.  |  439.*] 

5.  Wills  (J  471*)— Constbuction— Conflict- 
ing Pbovisionb. 

When  a  gift  is  made  in  one  clause  of  a  will 
in  clear  and  unequivocal  terms,  the  quantity  or 
Quality  of  •the  estate  given  should  not  be  quali- 
ned  by  words  of  doubtful  import  found  in  a 
subsequent  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  989 ;   Dec  Dig.  §  471.*] 
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6.  RiofAiNDEBs  (l|  1,  4*)— Nature— "Vksikd 

RBMAINDEB"— *^Ck)NTINOENT  HEMAINDEB." 

While  a  contingent  remainder  is  one  lim- 
ited to  take  effect  eitner  to  a  dubious  and  uncer- 
tain person  or  upon  a  dubious « and  uncertain 
event,  it  does  not  follow  that  every  remainder 
wliich  is  subject  to  a  contingency  or  a  condition 
is  therefore  a  contingent  remainder;  if  the  con- 
dition be  precedent  tne  remainder  is  contingent, 
and,  if  snbseqaent,  the  remainder  is  vested,  sub- 
ject to  divestiture  on  t!he  happening  of  the  con- 
dition. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent  Dig.  I§  1.  2 ;   Dec.  Dig.  §§  1,  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1503-1506;  vol.  8,  p.  7G15;  vol.  8, 
pp.  7828,  7829.] 

7.  Remaindbbs  (I  1*)~Natubb  — Test— Ap- 

FLIOABILITT. 

The  test  whether  a  remainder  is  vested  or 
oontinsent  by  inquiring  whether  the  owner,  be- 
ing sm  joris,  eould,  by  uniting  with  the  owner 
of  the  particular  estate,  convey  a  fee-simple  ti- 
tle, is  inapplicable  to  a  vested  remainder,  which 
is  subject  to  a  divesting  contingency,  or  which 
is -given  to  a  class  some  of  whom  are  not  in  esse. 
[Ed.  Note.— For  other  cases,  see  Remainders, 
CSent.  Dig.  |  1 ;  Dec  Dig.  S  l.*l 

8.  Wills  (S  634*)— Estate  Devised— Natubb 
0F<  Remain  deb. 

A  devise  of  a  remainder  to  a  cousin  or  her 
heirs,  but  to  others  if  she  predeceased  the  life 
tenant,  gave  her  a  vested  interest  subject  to  di- 
vestiture by  such  predecease. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  IS  1^8-1510 ;   Dec.  Dig,  {  634.*] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Clrcait  Ck>iirt 
of  Spartanburg  County;  R.  Withers  Mem- 
minger.  Judge. 

Action  by  Roxana  Walker  against  Selva 
Alyerson  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

Nichols  &  Nichols  and  Wm.  M.  Jones,  for 
appellants.    Johnson  &  Nash,  for  respondent 


HYDRICK,  J.  Mary  Ann  Johnson  dis- 
posed of  her  property  real  and  personal  by 
her  win  as  follows: 

'Item  2.  I  give,  bequeath  and  devise  all  of 
my  property  •  •  ♦  unto  my  beloved  hus- 
band, Thomas  P.  Johnson,  for  his  sole  use 
and  control,  during  his  natural  life. 

"Item  3.  After  the  decease  of  my  husband, 
it  is  my  will  and  desire  that  my  cousin, 
Roxana  Sowell  or  her  heirs,  shall  come  into 
possession  of  all  my  property,  both  personal 
and  real,  forever. 

"Item  4.  In  the  event,  if  my  cousin  Roxana 
Sowell  shall  decease  before  my  husband, 
Thomas  P.  Johnson,  leaving  no  heir  or  heirs, 
I  will  and  desire  that  the  heirs  of  my  broth- 
er S.  James  Ellis,  or  their  heirs  shall  inherit 
all  of  my  estate,  after  the  death  of  my  hus- 
band, Thomas  P.  Johnson.'* 

During  the  life  of  Thomas  P.  Johnson  the 
interest  of  Roxana  Sowell  (now  Walker)  in 
the  real  estate  was  sold  under  execution 
against  her.  The  defendant  is  in  possession^ 
claiming  under  the  purchaser  at  that  sale. 
After  the  death  of  the  life  tenant,  Roxana 


brought  this  action  to  recover  the  possession ' 
of  the  land.  If  the  limitation  to  her  was  a 
contingent  remainder,  'the  purchaser  at  the 
sheriffs  sale  took  nothing,  and  she  is  entitled 
to  recover.  But,  if  her  interest  was  a  vested 
remainder,  it  was  conveyed  by  the  sberlff*8 
deed,  and  the  defendant  is  entitled  to  retain 
the  possession.  Allston  v.  Bank,  2  Hill  Eq. 
235;  Round  tree  v.  Roundtree,  26  S.  C.  450, 
2  S.  E.  474. 

The  sole  question,  therefore,  Is:  Was  the 
limitation  to  Roxana  a  contingent  or  a  vest- 
ed remainder?  The  master  and  circuit  court 
held  that  it  was  contingent,  and  gave  judg- 
ment for  plaintiff.  The  law  favors  the  vest- 
ing of  estates  at  the  earliest  time  possible; 
and  no  remainder  will  be  construed  to  be* 
contingent  which  may  consistently  with  the 
Intention  be  deemed  vested.  4  Kent,  195. 
"Whenever  there  is  a  doubt  as  to  the  quan- 
tity of  the  estate  devised,  or  whether  it  is 
vested,  the  rule  is  to  presume  that  the  tes- 
tator intended  to  give  an  absolute  rather 
than  a  qualified  estate,  and  a  vested  rather 
than  a  contingent  Interest;  and  even  where) 
the  words  import  a  contingency,  but  do  not 
create  a  condition  precedent,  they  give  a 
vested  interest  to  the  devisee,  subject,  how- 
ever, to  be  divested  if  the  contingency  should 
not  happen."  Smith  v.  Hilliard,  3  Strob.  Eq. 
223,  224.  In  considering  the  difference  be- 
,tween  vested  and  contingent  remainders,  Mr. 
Feame  calls  attention  to  the  confusion  which 
sometimes  arises  from  the  failure  to  observe 
the  distinction  between  the  uncertainty 
which  makes  a  remainder  contingent  and  the 
uncertainty  of  its  ever  taking  effect  in  pos- 
session, "a  distinction,"  he  says,  "not  alwayit 
attended  to,  but  absolutely  requisite  to  com- 
plete an  accurate  notion  of  what  is  in  law 
considered  as  a  contingent  estate;  for,  wher- 
ever there  is  a  particular  estate,  the  deter- 
mination of  which  does  not  depend  on  any 
uncertain  event,  and  a  remainder  Is  thereon 
absolutely  limited  to  a  person  In  esse  and 
ascertained,  in  that  case,  notwithstanding 
the  nature  and  duration  of  the  estate  limit- 
ed in  remainder  may  be  such,  as  that  it  may 
not  endure  beyond  the  particular  estate,  and 
may  therefore  never  take  effect  or  vest  in 
possession,  yet  it  is  not  a  contingent,  but  a 
vested,  remainder.  As  if  a  lease  be  to  A.  for 
life,  remainder  to  B.  for  life  or  in  tall,  here 
notwithstanding  B.  may  possibly  die,  or  die 
without  issue  in  the  lifetime  of  A.  and  con- 
sequently never  come  Into  possession;  yet  is 
his  remainder  vested  in  interest,  and  by  no 
means  comprised  in  the  legal  notion  of  a  con- 
tingent estate.  It  is  not  the  uncertainty  of 
ever  taking  effect  in  possession  that  makes 
a  remainder  contingent;  for  to  that  every  re- 
mainder for  life  or  in  tail  is  and  must  be 
liable,  as  the  remainderman  may  die,  or  die 
without  issue  before  the  death  of  the  tenant 
for  life.  The  present  capacity  of  taking  ef- 
fect in  possession,  if  the  possession  were  to 
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becomB  Tacant,  and  not  the  cartninty  that 
the  possession  will  become  vacant  before 
the  estate  limited  In  remainder  determines, 
nniyersally  distinguishes  a  vested  remainder 
from  one  that  Is  contingent"  Feame,  Rem. 
p.  215.  Again,  at  page  216,  he  says:  "Wher- 
ever the  preceding  estate  Is  limited,  so  as 
to  determine  on  an  event  which  certainly 
must  happen,  and  the  remainder  is  so  lim- 
ited to  a  person  in  esse,  and  ascertained, 
that  the  preceding  estate  may  by  any  means 
determine  before  the  expiration  of  the  estate 
limited  in  remainder,  snch  remainder  is  vest- 
ed." Chancellor  Kent  thna  expresses  the  dif- 
ference: '^t  is  not  the  nncertainty  of  en- 
joyment in  the  future,  but  the  uncertainty  of 
the  right  to  that  enjoyment  which  marks  the 
difference  between  a  vested  and  contingent 
Interest"  4  Kent,  198.  Mr.  Washbume 
says:  *'A  vested  remainder  is  one  the  owner 
of  which  has  the  present  capacity  of  taking 
the  seisin  in  case  the  particular  estate  were 
to  determine.  But  no  degree  of  uncertainty 
as  to  the  remainderman's  ever  enjoying  his 
remainder  will  render  it  contingent,  provid- 
ed he  has  by  the  limitation  a  present  abso- 
lute right  to  enjoy  the  estate  the  instant  the 
prior  estate  should  determine."  2  Wash. 
Real  Prop,  i  1541.  In  Faber  v.  Police,  10 
S.  G.  376-^7,  this  court  pointed  out  the  dis- 
tinction between  vested  and  contingent  re- 
mainders as  follows:  "The  most  marked  dls>, 
tinction  between  the  two  kinds  of  remainders 
is  that  in  the  one  case  the  right  to  the  es- 
tate is  fixed  and  certain,  though  the  right 
to  the  possession  is  deferred  to  some  future 
period;  while  in  the  other  the  right  to  the 
estate  as  well  as  the  right  to  the  possession 
of  such  estate  is  not  only  deferred  to  a  fu- 
ture period,  but  is  dependent  on  the  happen- 
ing of  some  future  contingency." 

With  these  rules  and  distinctions  before 
us,  let  us  examine  the  will  to  ascertain  the 
intention  of  the  testatrix,  for  to  that  we 
must  give  effect,  unless  it  conflicts  with  some 
rule  of  law.  After  the  death  of  her  husband 
(a  certain  event),  she  gives  the  property  to 
Roxana  (a  person  in  esse,  and  ascertained) 
or  her  heirs.  If  she  had  said  no  more,  there 
would  be  no  difficulty.  But,  after  having 
given  her  property  unqualifiedly  to  Roxana, 
she  says,  in  the  next  clause:  "In  the  event  if 
my  cousin,  Roxana,  shall  decease  before  my 
husband,  I  will  and  desire  that  the  heirs  of 
my  brother,  S.  James  EUlis,  or  their  heirs, 
shall  inherit  all  of  my  estate,  after  the  death 
of  my  husband."  The  previous  devise  to 
Roxana  manifests  the  intention  that  she 
should  take  in  preference  to  the  Ellis  heirs. 
But  the  context  shows  that,  after  testatrix 
had  given  Roxana  the  estate,  it  occurred  to 
her  that  she  might  die  before  the  life  ten- 
ant without  leaving  heirs,  and,  to  provide 
for  that  contingency,  she  made  the  devise 
over.  It  is  contended  that  the  contingency 
expressed  in  the  limitation  over  cut  dow^n 
the  absolute  interest  previously  given  to  Rox- 
ana, and  made  it  contingent  upon  her  sur- 


viving the  life  tenant  That  depends  upon 
whether  the  contingency  expressed  in  the 
devise  over  is  so  incorporated  into  the  sub- 
stance of  the  gift  to  Roxana  as  to  make  her 
right  to  the  estate  depend  upon  her  surviv- 
ing the  life  tenant;  or  whether  the  testa- 
trix, having  in  mind  the  uncertainty  of  her 
actual  enjoyment  of  the  estate,  intended 
merely  to  provide  for  that  contingency.  We 
think  the  two  clauses  of  the  will  taken  to- 
gether show  the  latter  to  have  been  her  in- 
tention. If  there  had  been  no  limitation 
over,  precisely  the  same  uncertainty  as  to 
Roxana*s  actual  enjoyment  of  the  estate 
would  have  existed.  It  Is  more  consistent 
therefore,  with  the  intention  expressed  in 
the  third  clause  of  the  will  to  give  the  estate 
to  Roxana  to  hold  that  the  fourth  clause 
creates  only  a  condition  subsequent  upon 
the  happening  of  which  the  estate  already 
vested  will  be  divested.  When  a  gift  is  made 
in  one  clause  of  a  will  in  dear  and  unequiv- 
ocal terms,  the  quantity  or  quality  of  the 
estate  given  should  not  be  cut  down  or  qual- 
ified by  words  of  doubtful  import  found  in 
a  subsequent  clause.  To  have  that  effect 
the  subsequent  words  should  be  at  least  as 
clear  in  expressing  that  intention  as  the 
words  in  which  the  interest  is  given.  While 
a  contingent  remainder  is  one  limited  to 
take  effect  either  to  a  dubious  and  uncertain 
person  or  upon  a  dubious  and  uncertain 
event,  it  does  not  follow  that  every  remain- 
der which  is  subject  to  a  contingency  or  a 
condition  is  therefore  a  contingent  remain- 
der. The  condition  may  be  precedent  or  it 
may  be  subsequent  If  the  former,  the  re- 
mainder is  contingent;  if  the  latter,  it  is 
vested,  though  it  may  be  divested  by  the 
happening  of  the  condition. 

There  is  a  class  of  cases  which  closely  re- 
semble in  the  rules  of  construction  applicable 
the  case  under  consideration,  in  which  vest- 
ed remainders  are  limited  in  terms  which 
seem  to  import  contingency;  but  the  con- 
tingent expressions  are  construed  to  denote 
merely  the  time  when  the  estate  is  to  take 
effect  in  actual  possession;  as,  tor  example, 
when  an  estate  is  limited  to  one,  'if,"  or 
"when,"  or  "as  soon  as"  he  attains  a  cer- 
tain age,  with  a  limitation  over,  in  case  he 
dies  under  the  age  specified,  or  dies  under 
that  age  without  issue,  etc.  There  the  words 
of  apparent  contingency  are  held,  not  to  cre- 
ate a  condition  precedent  to  the  right  of  en- 
joyment or  to  denote  the  time  when  the  in- 
terest shall  vest  but  merely  the  time  when 
enjoyment  in  possession  shall  commence,  or 
when  an  estate  already  vested  shall  be  di- 
vested. 

The  case  of  Rivers  v.  Pripp,  4  Rich.  B3q. 
276,  is  an  illustration  of  the  rule.  In  that 
case  the  devise  was  to  testator's  wife  for 
life,  and,  after  her  death,  to  his  son  for  life; 
"and  from  and  immediately  after  the  death 
of  my  wife  and  son,  unto  the  issue  of  my 
said  son  living  at  the  time  of  his  death,  who 
shall  live  to  attain  the  full  age  of  twenty- 
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one  years,  or  who,  dying  before  that  time, 
shall  leave  issue  to  live  until  the  time  at 
which  the  parent  or  parents,  if  alive,  would 
have  reached  the  age  of  twenty-one  years," 
and,  in  default  of  such  Issue,  then  over. 
Held  to  give  a  vested,  but  defeasible,  inter- 
est, with  immediate  right  to  the  rents  and 
profits  to  a  child  of  the  son  who  survived 
both  the  wife  and  son,  although  such  child 
died  under  21  years  of  age,  leaving  no  issue 
which  lived  until  the  time  at  which  the 
parent,  if  alive,  would  have  been  21  years 
of  age.  Seabrook  t.  Gregg,  2  S.  C.  68,  Is 
another  case  construing  the  limitations  of  a 
will  which,  If  not  identical,  are  not  material- 
ly different  from  those  contained  in  the  will 
construed  In  Rivers  v.  Fripp.  In  both  these 
cases  the  English  cases  which  established 
the  rule  of  construction  are  reviewed  at  some 
length.  The  doctrine  of  these  cases  has 
never  been  questioned,  and  they  are  in  ac- 
cord with  the  current  decisions,  E)nglish  and 
American,  upon  the  point  decided.  In  Riv- 
ers V.  Fripp,  at  page  278,  the  court  said: 
'^he  authorities  concur  that  this  inquiry 
must  be  determined  by  the  sense  in  which 
the  testator  Intended  the  devisee^s  interest 
In  the  property  to  depend  upon  his  attaining 
the  specified  age.  Thus,  a  devise  to  a  person, 
if  he  shall  live  to  attain  a  particular  age, 
standing  alone,  would  be  contingent;  yet,  if 
It  be  followed  by  a  limitation  over  In  case 
he  die  under  such  age,  the  devise  over  is 
considered  as  explanatory  of  the  sense  in 
which  the  term  is  used,  to  wit,  that  at  that 
age  the  estate  should  become  absolute  and 
indefeasible.  The  interest  in  question,  there- 
fore, is  construed  to  vest  Instanter.  1  Jar- 
man  on  Wills,  738.**  So  here  the  devise  over 
is  explanatory  of  the  sense  In  which  the 
testatrix  Intended  the  devise  to  Roxana  to 
depend  upon  her  surviving  the  life  tenant, 
to  wit,  that  at  that  time  (the  death  of  the 
life  tenant)  the  estate  should  become  abso- 
lute and  indefeasible. 

In  Haynsworth  v.  Haynsworth,  12  Rich. 
Eq.  114,  donor  conveyed  real  and  personal 
property  to  the  use  of  his  granddaughter  M., 
wife  of  H.,  for  life,  and,  after  her  death, 
to  the  use  of  H.  for  life,  and,  after  his  death, 
to  the  use  of  the  children  bom  and  here- 
after to  be  bom  of  the  said  M.  and  their 
heirs;  but,  should  the  said  M.  and  the  said 
H.  both  die  without  leaving  children  living 
at  the  time  of  their  decease  born  of  the  said 
M.,  then  over.  M.  afterwards  died,  leaving 
H.  and  one  child  surviving  her,  and  the  child 
then  died,  leaving  H.  surviving  him.  Held, 
that  the  child  took  a  vested  transmissible 
Interest,  which  became  Indefeasible  at  the 
death  of  M.  leaving  him  surviving  her,  and 
consequently  that  the  limitation  over  could 
not  take  effect  In  the  circuit  decree,  which 
was  afllrmed  upon  that  point.  Chancellor  Car- 
roll uses  the  following  language:  *'If  the 
words  employed  be  In  other  respects  suffi- 
cient to  pass  a  present  interest,  the  mere 
'^rctimstance  pf  its  being  limited  over  on  a 


contingency  does  not  in  itself  prevent  the 
interest  from  vesting.  Rutledge  v.  Rutledge, 
Dud.  Eq.  205;  Skey  v.  Barnes,  3  Meriv.  340. 
On  the  contrary,  there  Is  high  authority  for 
the  proposition  that  it  has  precisely  the  op- 
posite effect."  A  limitation  over  in  case  of 
the  prior  devisee  dying  under  certain  cir- 
cumstances, or  before  attaining  a  certain 
age,  or  in  case  of  his  dying  before  the  life 
tenant,  etc.,  is  an  argument  in  favor  of  the 
prior  devisee's  taking  an  Immediately  vested 
interest;  for,  as  said  by  Tlndall,  C.  J.,  in 
Phlpps  V.  Ackers,  9  Clarke  &  Fin.  583,  the 
limitation  over  ''sufficiently  shows  the  mean- 
ing of  the  testator  to  have  been  that  the 
first  devisee  should  take  whatever  interest 
the  party  claiming  under  the  devise  over  is 
not  entitled  to,  which,  of  course,  gives  him 
the  immediate  interest,  subject  only  to  the 
chance  of  its  being  divested  on  a  future  con- 
tingency." It  shows,  therefore,  that  the 
prior  devisee  is  the  preferable  object  of  the 
testator's  boimty  from  which  a  presumption 
arises  of  an  intention  that  the  estate  should 
rest  In  him  subject  to  the  divesting  contin- 
gency. Smith  V.  Hllllard,  supra.  See,  also, 
Rutledge  v.  Rutledge,  Dud.  Eq.  205;  Eersh 
V.  Yongue,  7  Rich.  Eq.  100;  Boykln  v.  Boy- 
kin,  21  S.  C.  629 ;  Brown  v.  McCall,  44  S.  C. 
503,  22  S.  E.  823;  and  Woodley  v.  Calhoun, 
69  S.  a  290,  48  S.  E.  272. 

There  Is  another  class  of  cases  which  are 
analogous  to  the  one  we  are  now  considering, 
in  which  Mr.  Feame  says:  "The  contingency 
upon  which  an  estate  is  limited  has  been 
considered  as  a  condition  subsequent  instead 
of  precedent,  so  that  the  estate  becomes 
vested  immediately,  subject  to  be  defeated  by 
the  condition  when  It  happens,  in  the  room 
of  not  taking  effect  till  such  condition  hap- 
pens." He  gives  the  case  of  Stocker  v.  Ed- 
wards, 2  Snow.  398,  as  an  instance.  In  that 
case  there  was  a  surrender  of  copyholds  to 
the  use  of  the  surrenderor  for  life,  and  aft- 
erwards to  the  use  of  his  youngest  son,  and 
the  heirs  of  his  body,  if  he  attained  the  age 
of  18,  and,  if  he  died  before  18  without  is- 
sue male,  then  to  the  right  heirs  of  A.  It 
was  held  to  be  a  condition  subsequent  with 
respect  to  the  youngest  son,  and  therefore 
the  remainder  vested  immediately,  subject 
to  be  defeated  by  the  condition  of  his  dying 
without  issue  male  before  he  attained  the 
age  of  18.  The  doctrine  of  Stocker  v.  Ed- 
wards upon  this  point  was  recognized  in 
Bromfield  v.  Crowder,  1  New  Rep.  (B.  &  P.) 
313,  where  testator  devised  all  his  estate  to 
D.  and  R.  for  their  lives  successively,  and 
after  the  death  of  the  survivor  to  B.  If  he 
lived  to  attain  the  age  of  21,  but  not  oth- 
erwise, and,  in  case  he  died  before  at- 
taining that  age,  over.  Both  D.  and  R. 
died  while  B.  was  under  21.  Held,  that 
B.  took  a  vested  estate  In  fee  simple,  de- 
feasible on  his  dying  under  the  age  of  21. 
In  Phlpps  V.  Ackers,  9  Clarke  &  Fin.  583, 
the  earlier  English  cases  were  reviewed  and 
the  doctrine  established  by  them  reaffirmed. 
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There  la  gtin  another  class  of  cases  to 
which  this  case  belongs,  in  which  the  same 
rule  of  constniction  Is  applied,  and  that  is 
where  the  contingency  is  the  devisee's  snr- 
riying  the  life  tenant  In  Williamson  ▼. 
Field's  Executors,  2  Sand.  Oh.  533,  it  is  said: 
''When  the  person  to  whom  a  remainder  afit- 
er  a  life  estate  is  limited  is  ascertained,  and 
the  event  upon  which  it  is  to  take  effect  is 
certain  to  happen,  it  Is  a  vested  remainder, 
although  by  its  terms  it  may  be  entirely  de- 
feated by  the  death  of  such  person  before 
the  termination  of  the  particular  estate."  In 
Blanchard  v.  Blanchard,  1  Allen  (Mass.)  223, 
there  was  a  devise  to  the  wife  for  life^  and, 
after  her  death,  to  five  children  by  name, 
with  a  proviso  that,  if  any  of  the  children 
named  should  die  before  the  wife,  the  prop- 
erty should  l3e  equally  divided  amongst  the 
survivors,  except  those  so  dying  should  leave 
issue,  and,  in  that  case,  to  the  issue.  Held, 
that  the  portion  of  the  will  preceding  the 
proviso  was  a  devise  to  the  wife  for  life,  re- 
mainder, at  het  death,  to  the  children  nam- 
ed; and,  there  being  in  that  portion  of  the 
will  no  words  of  contingency  such  as  'If 
they  shall  be  living  at  her,  death,"  or  "to 
such  of  them  as  shall  be  living  at  her  death," 
or  other  words  apt  and  proper  to  create  a 
condition  precedent,  and  thereby  make  the 
remainders  contingent,  the  remainders  were 
vested,  subject  to  be  divested  by  the  happen- 
ing of  ithe  condition.  In  Mercantile  Bank  v. 
Ballard,  83  Ky.  481,  4  Am.  St  Rep.  leo,  the 
devise  was  to  the  use  of  B.  for  life,  after 
her  death,  to  be  conveyed  to  her  children  ahd 
their  descendants  in  the  same  proportion  as 
if  it  had  descended  from  her ;  but,  if  she  left 
no  child,  nor  descendant  of  a  child,  to  the 
use  of  G.  Held,  that  the  children  of  B.  liv- 
ing at  the  death  of  testator  took  a  vested 
fee  simple,  subject  to  be  divested  by  their 
dying  before  B.  The  court  said:  "A  devise 
to  A.  for  life,  remainder  to  B.,  but,  if  B.  is 
dead  at  the  termination  of  the  life  estate, 
then  to  C,  passes  to  B.  a  vested  estate,  and 
a  contingen/t  interest  to  O."  In  Avery  v. 
Everett,  110  N.  Y.  317,  18  N.  B.  148,  1  L. 
R.  A.  264,  6  Am.  St  Rep.  368,  a  devise  to 
the  testator's  wife  for  life,  remainder  to  his 
son,  G.  H.,  and,  in  case  G.  H.  should  die 
without  children,  then,  after  the  wife's  death 
and  the  son's  death,  to  A.  S.,  a  nephew,  was 
held  to  give  G.  H.  a  vested  fee  at  testator's 
death,  subject  to  be  defeated  by  his  death 
without  children.  In  Ducker  v.  Bumham, 
146  lU.  9,  84  N.  B.  558,  3T  Am.  St  Rep.  135, 
a  devise  to  the  testator's  wife  for  life,  with 
full  power  of  sale^  remainder  to  five  children 


the  exercise  of  the  power  of  sale  or  by  death, 
without  issue,  before  the  life  tenant  In 
Finch  V.  Lane,  Ia  R.  10  £k].  501,  the  devise 
was  to  testator's  wife  for  life,  remainder,  as 
to  part  to  his  brother  for  life,  and  after  the 
death  of  the  wife,  subject  to  the  brother's 
interest  in  the  part,  to  M.  in  fee,  if  she 
should  be  living  at  the  death  of  the  wife,  but 
if  she  should  die  before  the  wife  without  leav- 
ing issue,  then  over.  M.  died  before  the  wid 
ow,  but  left  issue.  Held,  that  M.  took  a  vest- 
ed remainder.  That  case  seems  to  be  direct- 
ly in  point  and  as  near  on  all  fours  with  this 
case  as  well  can  be.  It  was  decided  on  the 
authority  of  Phipps  v.  Ackers. 

Both  the  master  and  the  circuit  Judge  seem 
to  have  based  their  conclusion  in  part,  at 
least  upon  the  application  of  a  test  laid 
down  in  Faber  v.  Police,  10  S.  O.  388,  for  de- 
termining whether  a  remainder  Is  vested  or 
contingent  to  wit:  '^o  inquire  whether  the 
person  claiming  such  remainder,  being  sul 
Juris,  could,  by  uniting  with  the  owner  of  the 
particular  estate,  convey  a  fee-simple  title. 
If  be  could,  such  a  remainder  must  be  re- 
garded as  vested;  otherwise,  It  Is  contingent" 
Whatever  may  be  said  of  the  applicability 
and  reliability  of  that  test  in  ordinary  cases, 
it  is  obvious  that  it  fails  when  applied  to 
the  case  of  a  remainder  which  is  vested  sub- 
ject to  a  divesting  contingency,  and  also  to 
the  case  of  a  vested  remainder  to  a  class 
some  of  whom  are  not  in  esse.  That  there 
are  such  vested  remainders  all  the  authori- 
ties are  agreed. 

The  cases  above  cited  fully  Illustrate  the 
principles  upon  which  this  case  must  be  de- 
cided. Our  conclusion  is  that  Roxana  took  a 
vested  interest  subject  to  be  divested  by  her 
death  before  the  life  tenant  leaving  no  heir 
or  heirs.  Her  interest  therefore  passed  un- 
der the  sheriffs  deed,  and  she  cannot  re- 
cover. 
'  Judgment  reversed. 

GARY,  A.  J.,  dissents. 
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COMMISSIONERS  OF  BEAUFORT 
COUNTY  V.  BONNER. 

(Supreme  Court  of  North  Carolina.     Sept  21, 

1910.) 

1.  EinNENT  Domain  (t  82*)-<;oHPENaATioN 
—Necessity. 

Land  lying  between  a  creek  and  a  public 
road  running  parallel  to  it  is  not  a  part  of  the 
casement  of  the  road,  as  to  allow  its  being  eom- 
marily  taken  for  a  ferry,  but  can  only  be  done 
80  under  the  power  of  eminent  domain. 

J    i.    w    ^1  f^  J  11  ^  ^^  [Ed.  Note.--For  other  cases,  see  Eminent  Do- 
named,  to  be  divided  equally  amongst  them,    main.  Cent  Dig.  IS  215-219;  Dec.  Dig.  $  82.*1 


in  case  of  the  death  of  any  of  them,  without 
issue,  either  before  testator,  or  before  receiv- 
ing the  portions  given  them,  the  share  of 
such  to  be  equally  divided  amongst  the  sur- 
vivors. Held,  each  of  the  children  took  a 
vested  remainder,  subject  to  be  divested  by 


2.  JUBY  ((  19*)— GONDEMNATIOW  PboCBEOINGS 

—Issue  as  to  Daicaoes. 

Defendant  Is  not  entitled  to  trial  by  Juiy 
of  the  issue  as  to  the  quantum  of  damages  in 
condemnation  proceedings. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  116 ;   Dec.  Dig.  f  19.*1 
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3.  Bminint  Domain  (S  8*>— Statutib— Whbn 
Power  is  Gbanted. 

R^visal  1905,  I  1318^  enumerating  the  pow- 
en  of  the  board  of  oommissioners  in  regard  to 
the  pablic  roads,  does  not  confer  upon  them  the 
power  of  eminent  domain ;  it  neither  being  ex- 
pressed, nor  necessarily  implied. 

[E5d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  §|  25,  80,  43,  44;    Dec.  Dig. 

i  a*] 

4.  Eminent  Domain  ({  8*)— Statutes— When 

POWEB  IB  GbANTSD. 

The  power  of  eminent  domain  will  not  be 
implied  from  vague  language,  except  where  to 
^eny  the  power  would  defeat  the  grant. 

[Sid.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  25^  80,  ^,  44;    Dec.  Dig. 

i  a*] 

5.  Eminent   Domain    (S  8*)— Statuteb— In- 
tent—Pbesumption. 

Where  a  statute  is  silent  as  to  the  grant 
of  the  power  of  eminent  domain,  it  is  to  be 
presumed  that  the  Legislature  intended  that  the 
property  should  be  obtained  by  contract. 

[Bd.  Note.— For  other  cases,  see  Eiminent  Do- 
main, Cent  Dig.  H  25,  80,  48,  44;  Dec.  Dig. 
I  8.*] 

6.  Eminent  Domain  (|  8*)  —  Statutes  —  No 
Pbovision  Fob— Intent— Pbebumption. 

Where  a  statute  makes  no  provision  for 
compensation.  It  is  to  be  presumed  that  the 
Legislature  old  not  intend  that  the  power  of 
eminent  domain  should  be  exercised. 

[Eid.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  if  25^  80^  43,  44;    Dec  Dig. 

7.  Eminent  Domain   (J  89*)- Statutes— No 
Pbovision  for  Compensation— Effect. 

A  statute  authorising  the  exercise  of  the 
power  of  eminent  domain  without  providing  for 
compensation  is  void. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  171-179;   Dec.  Dig.  |  «».•] 

8.  Constitutional  Law  (§  70*)— Judicial 

POWEBB— GbaNT  of  POWEB  OF  EMINENT  DO- 
MAIN. 

The  cranting  of  the  power  of  eminent  do- 
main is  for  the  Legislature,  and  not  for  the 
courts. . 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  129-181 ;  Dec.  Dig.  { 
70.»] 

Appeal  from  Su];>erlor  Court,  Beanfort 
County;   FeiKUson,  Judge. 

Condenuiatlon  proceedings  by  the  Commis- 
sioners of  Beaufort  County  against  L.  D. 
Bonner.  Judgment  for  defendant,  and  plain- 
tlffs  appeal.    Affirmed. 

Hie  record  disclosed  that  at  January  ses- 
sion, 1910,  of  the  board  of  commissioners  of 
Beaufort  county,  on  a  petition  to  condemn 
about  an  acre  of  defendant's  land  for  a  pub- 
lic landing,  at  a  point  in  said  county  where 
the  ''public  road  runs  along  the  banks  of 
Durham  creek,"  the  following  order  was 
made  and  entered:  "At  the  January  session, 
1910,  of  the  board  of  commissioners  of  Beau- 
fort Co.,  the  following  order  was  passed,  to 
wit:  'Record  of  Commissioners.  In  the 
Matter  of  the  Petition  of  Gilbert  Bonner  and 
Others.  The  board  of  commissioners  having 
heard  all  the  eyldence  in  these  matters,  and 
argument  of  counsel,  and  having  duly  delib- 
erated upon  the  matters  and  questions  at  is- 


sue, it  is  now  unanimously  ordered  by  the 
board  as  follows:  First.  The  petition  to  re* 
move  the  draw  and  establish  a  new  road  is 
continued.  Second.  The  petition  to  estab- 
lish a  public  landing  Is  granted,  and  the 
board  offers  to  pay  for  the  same  the  sum  of 
seventy-five  dollars.  If  this  offer  Is  refused, 
the  board  having  decided  same  is  necessary, 
the  county  attorney  is  instructed  to  take  all 
necessary  steps  looking  to  this  end  and  as 
early  as  practicable.'" 

Thereupon  the  present  proceedings  were 
instituted  before  the  clerk  for  the  purpose 
of  condemning  the  land  and  assessment  of 
the  damages  therefor  and  filed  complaint  In 
terms  as  follows:  "The  plaintiff  for  cause 
of  complaint  alleges  and  says:  First  That 
it  Is  a  corporation  duly  created,  organized, 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  North  Carolina,  and  as  such 
has  the  power  to  discharge  the  duties  set 
out  in  chapter  28  of  the  Revlsal  of  1906  of 
North  Carolina.  Second.  That  among  other 
powers  conferred  upon  the  board  is  the  right 
to  establish  such  public  landings  as  the  board 
of  commissioners  may  think  proper.  Third. 
That  it  is  necessary  for  a  public  landing  to 
be  established  on  Durham's  creek  at  some 
place  on  the  land  of  the  defendant  L.  D.  Bon- 
ner. That  the  land  which  the  defendant  de- 
sires to  condemn  as  a  public  landing  is  de- 
scribed as  follows:  'About  one  acre,  front- 
ing on  Durham's  creek  and  the  public  road.' 
Fourth.  That  L.  D.  Bonner,  the  defendant 
above  named,  is  the  only  one  who  owns  or 
has  any  Interest  in  said  land;  that  the  land 
described  as  aforesaid  is  required  for  a  pub- 
lic landing,  and  Ia  D.  Bonner  is  a  resident 
of  Beaufort  county." 

A  demurrer  of  defendant  having  been  over- 
ruled and  exception  duly  noted,  defendants 
answered,  denying  the  power  of  commission- 
ers to  condemn  defendant's  land  for  the  pur- 
pose Indicated,  denying  that  necessity  existed 
for  such  condemnation,  and  demanding  a 
jury  trial  of  the  issue  as  to  the  necessity, 
etc.  The  motion  was  overruled,  and  on  the 
hearing  before  the  clerk  plaintiff  offered  in 
evidence  the  record  of  the  order  of  the  coun- 
ty commissioners  above  quoted,  and  intro- 
duced a  witness  who  testified  "that  one  acre 
of  defendant's  land  Is  available  for  a  public 
landing  site  at  the  point  described  in  the 
complaint,"  and  rested.  Defendant  offered 
to  prove  that  it  was  not  necessary  to  estab- 
lish the  landing,  and  the  evidence  was  ex- 
cluded on  the  ground  that  the  necessity  for 
the  land  was  conclusively  established  by  the 
action  and  order  of  the  county  commission- 
ers, and  defendant  excepted.  The  clerk  gave 
judgment  of  condemnation,  and  appointed 
commissioners  to  go  upon  the  land,  lay  out 
and  make  the  site  and  assess  the  damages. 
On  appeal  this  order  of  the  clerk  was  re- 
versed by  the  judge,  and  plaintiff  excepted 
and  appealed. 
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W.  0.  Rodman,  for  appellanta  Ward  & 
Qrlmes,  for  appellee. 

HOKE,  J.  Whatever  rights  may  arise 
to  the  public  In  this  case  'by  reason  of  the 
fact  stated  that  a  public  road  lay  along 
the  banks  of  the  creek  (presumably  a  naviga- 
ble stream),  they  did  not  Include  or  em- 
brace the  easement  sought  to  be  established 
In  this  proceeding — the  appropriation  of  an 
acre  of  defendant's  land  "for  the  purposes 
of  a  public  landing."  This  right  as  proposed 
and  described  entirely  exceeded  the  ease- 
ment of  a  public  highway,  and  could  only  be 
acquired  In  invltum,  by  condemnation,  and 
under  the  power  of  eminent  domain.  Bar- 
rlngton  v.  Ferry  Co.,  69  N.  C.  160;  Pipkin 
V.  Wynns,  13  N.  O.  402 ;   Chambers  v.  Furry, 

1  Yeates  (Pa.)  167;  3  Kent's  Commentaries, 
p.   420. 

The  claim  of  the  petitioners  admits  and 
proceeds  upon  the  theory  that  the  exercise 
of  such  power  is  required  to  uphold  It  as 
made;  and  we  concur  with  the  appellee  and 
the  ruling  of  the  clerk  thereon  that,  If  this 
right  of  condemnation  has  been  granted  to 
the  board  of  commissioners,  the  occasion 
and  necessity  for  its  exercise  rests  very 
largely  in  their  discretion.  Brodnax  v. 
Groom,  64  N.  C.  244,  cited  and  approved  In 
several  recent  cases,  notably  in  Burgln  v. 
Smith,  151  N.  C.  507,  66  S.  E.  607;  Board 
of  Education  v.  Board  of  Commissioners, 
150  N.  C.  116,  63  S.  B.  724;  Ward  v.  Com- 
missioners, 146  N.  C.  534,  60  S.  E.  418,  125 
Am.  St  Rep.  489. 

Nor  is  the  issue  as  to  the  quantum  of 
damages  one  entitling  the  private  owner  to 
a  common-law  Jury  trial  as  a  matter  of  right 
State  V.  Jones,  139  N.  C.  613,  52  S.  E.  240,  2 
L.  R.  A.  (N.  S.)  313;  Railroad  v.  Parker, 
105  N.  C.  216,  11  S.  E.  328;  Railroad  v. 
Davis,  19  N.  C.  451;  Bauman  v.  Ross,  167 
U.  S.  548,  17  Sup.  Ot  966,  42  L.  Ed.  270; 

2  Lewis,  Eminent  Domain,  |  311.  After 
giving  the  matter,  however,  the  full  and 
careful  consideration  which  its  Importance 
demands,  the  court  is  of  opinion  that  the 
statutes  controlling  the  question  have  not 
conferred  upon  the  commissioners  the  right 
to  acquire  defendant's  property  for  the  pur- 
pose indicated  by  condemnation,  and  that  the 
judgment  of  the  superior  court  to  that  ef- 
fect and  dismissing  the  petition  on  that 
ground  must  be  affirmed.  .There  is  general 
consensus  of  authority  to  the  effect  that 
the  right  of  condemnation  may  not  be  exer- 
cised unless  conferred  by  the  lawmaking 
power  in  express  terms  or  by  necessary  im- 
plication. In  1  Lewis,  Eminent  Domain,  § 
240,  the  author  says:  '*The  exercise  of  the 
power  being  against  common  right,  it  can- 
not be  Implied  or  inferred  from  vague  or 
doubtful  language,  but  must  be  given  in 
express  terms  or  by  necessary  implication. 
If  the  act  is  silent  on  the  subject  and  the 
powers  given  by  It  can  be  exercised  without 
resort  to  condemnation,  it  is  presumed  that 


the  Legislature  intended  that  the  neces^ 
sary  property  should  be  acquired  by  con- 
tract Thus  the  authority  to  construct  and 
maintain  booms  or  bridges  does  not  carry 
with  it  the  right  to  condemn  property.  If 
the  act  makes  no  provision  for  compensation, 
it  is  presumed  that  the  Legislature  did  not 
intend  that  the  power  of  eminent  domain 
should  be  exercised."  And  well-considered 
decisions  support  the  doctrine  as  stated.  U. 
S.  V.  Rauers  (D.  O.)  70  Fed.  748';  Schmidt 
V.  Densmore,  42  Mo.  225;  Tacoma  v.  State,. 
4  Wash.  64,  29  Pac  847;  Chaffee's  Appeal, 
56  Mich.  244,  22  N.  W.  871 ;  Allen  v.  Jones, 
47  Ind.  438;  People  ex  rel.  Hayden  v.  City 
of  Rochester,  50  N.  T.  525.  And,  while  the 
courts  may  have  differed  at  times  in  defining 
the  necessity  required  for  the  grant  of  this 
power  by  implication  and  are  disposed  to 
be  less  exacting  in  cases  where  the  right  is 
claimed  in  'behalf  of  public  corporations  exer- 
cising their  powers  strictly  for  the  public 
benefit  (Lewis,  fi  240),  there  is  eminent  au- 
thority for  the  proposition  that  the  right  of 
condemnation  will  not  arise  by  implication 
unless  the  necessity  for  it  is  so  strong  that 
without  it  the  grant  itself  will  be  defeated. 
Thus  in  Pennsylvania  R.  R.'s  Appeal,  93  Pa. 
159,  Gordon,  J.,  delivering  the  opinion,  said: 
"It  is  true  that  a  franchise  is  property, 
and  as  such  may  be  taken  by  a  corporation 
having  the  right  of  eminent  domain,  but  in 
favor  of  such  right  there  can  be  no  impli- 
cation unless  it  arises  from  a  necessity  so 
absolute  that,  without  It,  the  grant  Itself 
will  be  defeated.  It  must  also  be  a  neces- 
sity that  arises  from  the  very  nature  of 
things,  over  which  the  corporation  has  no 
control.  It  must  not  be  a  necessity  created 
by  the  company  itself  for  its  own  conven- 
ience or  for  the  sake  of  economy.  To  permit 
a  necessity  such  as  this  to  be  used  as  an 
excuse  for  the  Interference  with  or  extinc- 
tion of  previously  granted  franchises  would 
be  to  subject  these  Important  legislative 
grants  to  destruction  on  a  mere  pretense;, 
in  fact,  at  the  will  of  the  holder  of  the 
latest  franchise.'*  A  position  referred  to 
and  on  a  given  state  of  facts  approved  by 
this  court  in  Street  Ry.  v.  Railway,  142  N. 
C.  435,  55  S.  B.  345.  True,  there  is  a  well- 
recognized  general  principle,  stated  and  ap- 
proved in  Dewey  v.  Railroad,  142  N.  C. 
392,  55  S«  EX  292,  and  in  other  cases,  "that 
when  a  power  is  conferred  by  statute,  every- 
thing necessary  to  make  It  effective  or  requi- 
site to  attain  the  end  is  inferred.**  But,  in 
applying  the  principle  to  the  question  of 
condemnation,  this  being  in  derogation  of 
common  right,  the  necessity  must  be  deter- 
mined in  view  of  the  principles  heretofore 
stated,  and  in  Dewey's  Case  the  court  was 
careful  to  note  that  the  power  <^  condemna- 
tion in  that  case  had  been  given  in  express 
terms. 

Again,  the  courts  have  held  that  in  certain 
instances  the  fact  that  an  act  of  the  Legist 
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lature  conferring  a  given  power  had  failed 
to  provide  any  method  of  procedure  for 
awarding  compensation  to  the  Individual 
owners  would  of  itself  afford  sufficient  evi- 
dence that  the  right  of  appropriation  hy  con- 
demnation was  not  intended.  Chamberlain 
V.  Steam  Oordage  Co.»  41  N.  J.  Eq.  43,  2  Atl. 
775.  And  a  decision  of  our  own  court  is  to 
the  effect  that  a  statute  which  purports  "to 
authorize  the  seizure  of  private  property,  in 
the  exercise  of  the  right  of  eminent  domain, 
but  making  no  provision  for  compensation 
to  the  owner,  would  be  void,"  State  v.  Lyle, 
100  N.  C.  497,  6  S.  E.  379,  a  case  that  has 
been  referred  to  with  approval  in  several 
recent  decisions  of  the  court  State  v.  Wells, 
142  N.  G.  594,  55  S.  E.  210;  State  v.  Jones, 
139  N.  G.  619,  52  S.  E.  240,  2  L.  R.  A.  (N.  S.) 
818. 

In  the  present  case  the  power  in  question 
Is  claimed  under  and  by  virtue  of  chapter 
23,  Revisal  1905,  S  1318,  subsec  19,  in  terms 
as  follows:  "The  board  of  commissioners 
shall  have  power  [subsection  19]  ♦  ♦  ♦ 
to  establish  such  public  landings  and  places 
of  inspection  as  the  board  of  commissioners 
may  think  proper  and  to  appoint  such  inspect- 
ors in  every  town  or  city  as  may  be  author- 
ized by  law."  The  statute  purports  to  con- 
tain an  enumeration  of  the  general  pow- 
ers conferred  on  boards  of  commissioners 
throughout  the  state,  and  this  subsection 
quoted,  being  section  1318,  subsec.  19,  ex- 
presses all  the  provisions  of  our  statute  of 
law  relating  to  the  subject  to  which  we  were 
referred  by  counsel  or  which  we  have  been 
enabled  to  discover.  It  will  be  noted  that 
the  law  does  not  confer  In  express  terms  the 
power  of  condemning  the  lands  of  the  citizen 
for  the  purpose  Indicated,  and  we  are  of 
opinion  there  is  no  such  necessity  shown  as 
would  justify  the  exercise  of  the  power  by 
implication.  Furthermore,  there  is  no  provi- 
sion made  for  awarding  compensation  to  the 
owner.  And,  applying  the  principles  approv- 
ed and  sustained  by  the  authorities  referred 
to,  we  are  impelled  to  the  conclusion  that 
in  establishing  these  public  landings  provid- 
ed for  in  section  1318,  subsec.  19,  the  com- 
missioners are  confined  to  lands  already  ded- 
icated to  a  public  use  sufficient  to  embrace  or 
include  the  purpose  proposed,  or  that  they 
must  acquire  a  site  by  agreement  or  pur- 
chase. 

We  are  confirmed  In  the  view  we  have  tak- 
en of  this  subsection  by  a  perusal  of  the  oth- 
er iK>rtionB  of  the  statute.  Thus,  in  subsec- 
tion 8,  the  commissioners  are  authorized  to 
lay  out,  alter,  or  discontinue  public  roads  to 
establish  and  settle  ferries,  to  build  and  keep 
up  bridges,  etc.,  and  this  subsection  further 
provides  that,  in  exercising  the  powers  thus 
conferred,  the  commissioners  shall  act  under 
the  "rules,  regulations,  restrictions  and  pen- 
alties prescribed  and  imposed  in  the  statute 
on    roads,    ferries    and    bridges."      In    this 


chapter  referred  to  express  provision  is  made 
for  condemning  land  and  awarding  compen- 
sation therefor  "in  the  case  of  roads  and 
ferries,"  showing  that  the  Legislature  in 
framing  this  very  statute  had  in  mind  the 
necessity  of  expressly  granting  the  right  of 
condemnation  where  they  considered  it  de- 
sirable to  confer  it  We  are  not  inadvertent 
to  the  great  importance  of  having  these  pub- 
lic landings  established  at  places  convenient 
to  the  citizens  of  different  communities,  and 
if  it  is  demonstrated  that  the  well  ordering 
of  the  affairs  of  the  county  require  it  The 
Legislature  will  no  doubt  be  quick  to  confer 
the  power  of  condemnation  for  the  purpose. 
But  the  granting  or  withholding  such  power 
is  for  the  Legislature,  and  not  for  the  courts. 
And,  until  the  Legislature  has  seen  fit  to 
grant  the  power  for  a  public  use  and  in  ex- 
press terms  or  by  necessary  implication,  we 
are  not  permitted  to  sanction  or  uphold  its 
exercise.  There  is  no  error,  and  the  judg> 
ment  of  the  court  below  dismissing  the  ac- 
tion Is  affirmed. 
Affirmed. 

BROWN,  J.,  not  sitting. 


(153  N.  C.  US) 
BRIDGERS  V.  ORMOND. 

(Supreme  Court  of  North  Carolina.     Sept  29, 

1910.) 

1.  Contracts  ({  176*)--Constbuction. 

Where  the  terms  of  a  contract  ate  explicit, 
the  construction  is  for  the  court 

[Ed.  Note.— For  otlier  cases,  see  Contracts, 
Cent.  Dig.  |§  767-770,  1097 ;   Dec.  Dig.  S  176.*i 

2,  Contbactb  (S  159*)— Constbuction. 

The  court  in  construing  a  bond  whose  pay- 
ment was  conditioned  on  the  building  of  a  per- 
manent railroad  from  T.  to  H.,  and  to  a  depot 
to  be  erected  within  "or"  adjacent  to  the  south- 
ern limits  of  the  town  of  H.,  could  not  change 
the  word  "or"  to  "and*^;  the  real  purpose  of  the 
contract  being  to  secure  the  builoing  of  a  road 
lietween  the  points  named. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  S  159.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Guion,  Judge. 

Action  by  Henry  Clark  Brldgers  against 
W.  W.  Ormond.  There  was  a  nonsuit,  and 
plaintiff  appeals.    New  trial. 

Plaintiff  seeks  to  recover  $1,120  upon  the 
following  bonds:  "$1,050.00.  For  and  in  con- 
sideration of  the  building  and  equipment  of 
a  permanent  standard  railroad  from  Farm- 
ville  to  Hookerton,  N.  C,  to  a  depot  to  be 
erected  within  or  adjacent  to  the  present 
southern  limits  of  the  town  of  Hookerton  and 
on  the  south  side  of  Contentnea  Creek,  with- 
in twenty-four  months  from  the  29th  day  of 
March,  1906,  we  promise  to  pay  to  Henry  C. 
Brldgers,  or  order,  the  sum  of  one  thousand 
and  fifty  dollars.  It  is  agreed  and  under- 
stood that  this  note  shaU  be  held  and  kept  by 
W.  W.  Ormond,  J.  I.  Beaman,  J.  E.  W.  Sugg, 
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F.  M.  Taylor,  and  B.  F.  D.  Albritton,  com- 
mUtee,  or  by  either  of  them,  as  may  be 
agreed  by  the  others;  and  when  said  depot 
is  erected  as  set  out  above,  and  said  rail- 
road is  completed  and  equipped  to  within 
one-half  mile  of  the  Academy  building  In  the 
town  of  Hookerton,  then  this  note  shall  be- 
come due  and  payable,  and  said  W.  W.  Or- 
mond  and  others  may  proceed  to  collect  the 
same  and  hold  the  proceeds,  to  be  paid  to 
said  Henry  Clark  Brldgers  when  he  shall 
have  built  and  equipped  said  road  and  depot 
as  set  out  above  in  first  paragraph;  and  it 
is  further  understood  and  stipulated  that  if 
said  Henry  C.  Brldgers  should  fail  to  build 
and  equip  said  railroad  and  erect  said  depot 
by  the  29th  day  of  March,  1008,  as  first  set 
forth  herein,  then  this  note  is  to  be  null  and 
void.  Witness  our  hand  and  seal,  this  the 
19th  day  of  April,  1906.  W.  W.  Ormond. 
[Seal.]  BUias  Tumage.  [Seal.]  Y,  T.  Or- 
mond. [Seal.]  The  above  change  In  date 
and  time  for  the  completion  of  the  railroad 
referred  to  in  this  note  was  made  with  my 
knowledge  and  consent.  W.  W.  Ormond." 
The  defendant  W.  W.  Ormond  executed  an- 
other note,  of  like  tenor  afid  purport,  for  the 
sum  of  $70.  At  close  of  evidence  the  court 
intimated  that  plaintiff  could  not  recover  and 
he  submitted  to  a  nonsuit  and  appealed. 

John  L.  Brldgers,  for  appellant  Y.  T. 
Ormond,  for  appellee. 

BROWN,  J.  Plaintifl  Introduced  evidence 
tending  to  prove  that  he  had  constructed, 
equipped,  and  had  in  operation,  within  the 
time  required  by  the  contract,  a  permanent 
standard  railroad  from  Farmville  to  Hooker- 
ton,  N.  0.,  to  a  depot  erected  within  the  town 
of  Hookerton,  and  on  south  side  of  Content- 
nea  creek.    These  facts  are  not  controverted. 

But  It  Is  contended  that  the  contract  re- 
quires that  the  depot  shall  be  erected  in  Hook- 
erton ''and"  adjacent  to  the  present  southern 
limits  of  the  town.  The  learned  judge  be- 
low seems  to  have  so  construed  the  contract 
We  are  unable  to  adopt  such  construction,  as 
we  feel  unauthorized  to.  strike  out  the  word 
"or"  In  the  contract  and  substitute  in  its 
place  the  word  "and."  The  one  purpose  of 
a  written  contract  is  to  make  certain  what 
the  contract  is.  "Words  must  not  be  forced 
away  from  their  proper  signification  to  one 
entirely  different,  although  it  might  be  ob- 
vious that  the  words  used,  either  through 
ignorance  or  inadvertence,  express  a  very 
different  meaning  from  that  intended."  11 
Parson's  Law  Ck)nt  p.  7.  The  terms  being 
explicit,  the  construction  is  for  the  court 
Wilson  V.  <::k)tton  Mills,  140  N,  C.  52,  52  S. 
B.  250;  Banks  v.  Lumber  Co.,  142  N.  C.  49, 
54  S.  E.  844.  In  the  phrase  under  considera- 
tion an  important  word  is  the  disjunctive 
"or."  We  have  no  more  right  to  strike  it 
out  than  we  have  to  strike  out  the  word 
••Hookerton."    To  substitute  the  conjunctive 


"and"  for  it  in  the  contract  is  not  warranted 
by  either  the  uses  of  language  or  the  context 
of  the  writing.  There  have  been  such  chan- 
ges in  the  words  of  a  written  instrument 
when  clearly  demanded  by  the  context 
Such  a  substitution  would  put  upon  the 
plaintiff  in  this  case  a  double  liability,  and 
a  condition  he  did  not  contract  for.  The 
substitution  of  a  conjunctive  for  a  disjunc- 
tive attaches  such  a  qualification  that  of  ne- 
cessity changes  the  terms  and  meaning  of 
the  contract;  and,  in  effect,  materially  alters 
it  in  an  essential  feature. 

The  real  purpose  of  the  contract  was  to 
secure  the  building  of  a  standard  railroad 
from  Farmville  to  Hookerton,  and  that  is 
the  'only  consideration  expressed  upon  Its 
face.  One  of  the  termini  was  to  be  a  depot 
erected  in  Hookerton,  or  adjacent  to  Its 
southern  limits.  There  is  nothing  doubtful 
or  ambiguous  in  the  words  used.  They  plain- 
ly confer  upon  the  plaintiff  the  optional  right 
to  erect  the  depot  in  Hookerton,  or,  if  not  In 
Hookerton,  then  adjacent  to  its  southern 
boundary.  It  is  admitted  that  the  platotiff 
has  constructed  the  depot  and  located  it 
within  the  corporate  limits  of  Hookerton. 

His  honor  should  have  instructed  the  Jury 
that  upon  the  uncontradicted  facts  as  pre- 
sented in  this  record  the  plaintiff  is  entitled 
to  recover. 

New  trial. 

HOKEy  J.,  concurs  In  result 


on  Va.  288) 

NEWBERRY  SHOE  CO.  v.  COLLIER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

15,  1910.) 

1.   BANKBUPTCY     (§      400*)— AlXOWAHCE     OF 
HOICESTBAD  EXKlCPn0N--O)N0LU8IVBNE8S. 

An  allowance  of  lots  in  bankruptcy  as 
part  of  the  bankrupfs  homestead  did  not  affecr. 
a  lis  pendens  lien  previously  acquired  by  a  cred- 
itor in  a  suit  in  a  state  court 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  400.*] 

2.  Bankbuftot  (I  483<)—Di8CHABOB— Effect 

OH  lilEHB. 

A  discbarge  in  bankruptcy  does  not  neces- 
sarily affect  a  specific  Hen,  but  only  releases  the 
bankrupt  from  personal  liability. 

[EM.  Note. — For  otlier  cases,  see  Bankruptcy, 
Cent  Dig.  H  808-823 ;   Dec  Dig.  |  433.*] 

8.  Bawkbuptoy  (f  199*)— Validitt  of  Liens. 
A  lien  on  property  of  a  bankrupt  acquired 
within  four  months  before  he  was  adjudged  a 
bankrupt  was  void  if  he  was  iDSolvent  when  the 
lien  was  obtained. 

[E3d.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  199.*] 

4.  Bankruptcy  ((  483*)— Dischabgs— ESffect 
ON  Liens. 

A  discharge  in  bankruptcy  does  not  alFeot 
a  lis  pendens  lien  previously  acquired  by  a  cred- 
itor In  a  suit  in  a  state  court 

[£3d.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  433.*] 
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6.  Bankbuptot  (§  212*)— Homestead— PowEft 
OF  Bakkbupt  Coubt. 

A  bankruptcy  court's  jurisdiction  of  a  bank- 
rupt's homestead  is  limited  to  setting  it  aside, 
where  he  dedicates  property  as  such,  and  the 
court  Is  without  power  to  adjudicate  the  rights 
of  creditors  therein ;  a  creditor  desiring  to  sub- 
ject such  property  to  the  payment  of  a  debt 
paramount  to  the  homestead  being  required  to 
pursue  his  remedy  in  the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  212.*] 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  by  the  Newberry  Shoe  Company 
against  M.  D.  Collier  and  others.  From  a 
decree  dismissing  the  bill,  complainant  ap- 
peals.   Beversed. 

Bond  &  Bruce,  for  plaintiff  in  error.  Bur- 
nett &  Bremner,  for  defendants  In  error. 

HABRISON,  J.  On  May  7,  1908,  the  bill 
in  this  cause  was  filed  by  the  appellant  in  the 
circuit  court  of  Wise  county  to  have  set 
aside  a  deed,  dated  January  14,  1008,  from 
M.  D.  Collier  to  Martha  Collier,  the  wife  of 
the  appellee  J.  A.  Collier,  conveying  to  her 
two  lots  or  parcels  of  land,  upon  the  ground 
that  J.  A.  Collier  had  paid  for  the  lots  with 
his  own  means  and  had  them  conveyed  to 
his  wife  for  the  purpose  of  hindering,  de- 
laying, and  deftauding  his  creditors.  On 
the  same  day  that  the  bill  was  filed  the  com- 
plainant had  recorded  in  the  clerk's  oflSce  a 
Us  pendens  under  section  2460  of  the  Code. 

The  defendants  not  appearing,  and  the  suit 
being  duly  matured,  the  court  on  July  20, 
1908,  entered  a  decree  in  favor  of  the  com- 
plainant for  the  amount  of  its  debt,  set  aside 
the  deed,  and  declared  the  debt  to  be  a  lien 
upon  the  property  thereby  conveyed  as  of 
May  7,  1908,  the  date  of  the  recordation  of 
the  lis  pendens,  and  referred  the  cause  to  a 
commissioner  to  ascertain  the  liens. 

On  the  27th  of  April,  1909,  the  appellees, 
J.  A.  Collier  and  wife,  appeared  and  by  leave 
of  court  filed  their  Joint  and  several  answer 
to  the  bill,  admitting  the  debt  asserted  in 
the  bill,  but  alleging  that,  after  the  insti- 
tution of  the  suit,  J.  A.  Collier  had  filed  his 
petition  in  bankruptcy,  and  had  filed  therein 
a  schedule  of  his  debts,  including  that  of  the 
complainant,  and  that  he  was  adjudged  a 
bankrupt  and  discharged  from  all  debts  and 
claims  provable  under  the  law  in  bankrupt 
proceedings.  The  answer  further  alleged 
that  Martha  Collier  had  on  June  20,  1908, 
conveyed  the  lots  In  question  to  her  husband, 
J.  A.  Collier,  and  that  the  referee  in  bank- 
ruptcy had  allowed  them  to  J.  A.  Collier  as 
a  part  of  the  homestead  exemption  claimed 
by  him  under  the  laws  of  the  state.  It  Is 
further  alleged  that  the  appellant  and  other 
creditors  had  objected  to  the  lots  being  al- 
lowed to  J.  A.  Collier  as  part  of  his  home- 
stead, but  that  the  objection  was  overruled 
by  the  referee,  and  that  the  appellant  had 
appealed  from  that  action  to  the  United 
States  District  Court  for  the  Western  Dis- 
trict of  Vlrglnln.   where  the  action  of  the 


referee  had  been  affirmed.  Portions  of  the 
record  in  bankruptcy  showing  these  facts  are 
filed  with  the  answer  in  support  of  the  con- 
tention there  made,  that  the  right  of  the 
appellee  J.  A.  Collier  to  hold  these  lots  as  a 
paH  of  his  homestead  exemption  as  against 
the  lien  thereon  acquired  by  the  appellant 
in  this  cause  had  been  decided  by  the  United 
States  District  Court  between  the  same  par- 
ties, and  was  therefore  res  adjudicata. 

Upon  the  filing  of  this  answer  the  circuit 
court  of  Wise  county  rendered  the  decree 
complained  of,  setting  aside  all  of  the  de- 
crees theretofore  entered  in  the  cause,  and 
dismissing  the  complainant's  bill,  with  costs. 

We  are  of  opinion  that  this  was  error. 
The  rights  of  the  complainant  in  this  cause 
were  not  affected  by  the  proceedings  in  bank- 
ruptcy, but  remained  as  they  were  before 
any  petition  in  bankruptcy  had  N^n  filed  by 
the  defendant  J.  A.  CoUier.  A  discharge  in 
bankruptcy  does  not  necessarily  affect  a  spe- 
cific lien,  but  only  releases  tlie  bankrupt  from 
personal  liability.  A  lien  on  property  of  the 
bankrupt  acquired  within  four  months  of  the 
time  he  was  adjudged  a  bankrupt  is  void, 
provided  the  bankrupt  was  insolvent  at  the 
time  the  lien  was  obtained.  It  is  not  alleged, 
and  there  Is  no  evidence  in  the  record  show- 
ing, that  J.  A.  Collier  was  insolvent  at  the 
time  the  lien  in  this  cause  attached. 

In  the  case  of  Jackson  v.  Valley  Tie  Co., 
108  Va.  718,  62  S.  E.  966,  this  court,  citing 
Simpson  V.  Van  Etten  (G.  C.)  108  Fed.  199, 
says:  "Not  all  liens  obtained  against  one 
afterwards  and  within  four  months  adjudg- 
ed bankrupt  are  deemed  null  and  void.  It 
must  appear  that  the  person  whose  property 
is  subject  to  the  lien  was  insolvent  at  the 
time  of  the  creation  of  the  lien.  It  is  evident 
a  lien  might  be  obtained  against  one  who  is 
adjudged  a  bankrupt  within  four  months 
thereafter,  but  who  was  not  insolvent  at  the 
time  the  lien  was  obtained.  The  act  of  bank- 
ruptcy and  the  insolvency  might  have  occur- 
red at  some  period  subsequent  to  the  creation 
of  the  lien.  If  so,  the  adjudication  of  bank- 
ruptcy would  in  no  way  determine  whether 
or  not  the  party  was  insolvent  at  the  time 
the  lien  was  created."  And,  further,  at  page 
719  of  108  Va.,  62  S.  B.  966,  it  is  said:  "No 
presumption  arises  from  the  adjudication  in 
bankruptcy  that  the  bankrupt  was  insolvent 
for  four  months,  or  any  period,  before  his 
petition  was  filed,  and  hence  it  is  incumbent 
on  the  trustee  to  prove  the  Insolvency." 

It  is  clear  that  the  lien  herein  asserted 
was  not  satisfied  or  affected  by  the  appel- 
lee's discharge  In  bankruptcy. 

The  only  evidence  in  this  record  that  J.  A. 
Collier  claimed  a  homestead  in  the  two  lots 
involved  here  is  a  recital  in  the  report  of  the 
referee  In  bankruptcy  that  the  bankrupt  had 
on  the  25th  of  June,  1908,  filed  his  home- 
stead deed  In  the  clerk's  office  of  Wise  coun- 
ty, claiming  his  homestead,  among  other 
things,  in  these  two  lots.  Assuming,  how- 
ever, that  such  a  homestead  Is  shown  to  have 
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been  claimed,  the  banlcra];»t  court  liad  no 
jarisdlctlon  of  homestead  property,  and 
therefore  It  could  not  adjudicate  the  rights 
of  the  parties  with  respect  thereto. 

When  a  bankrupt  dedicates  property  as  a 
homestead,  all  the  bankrupt  court  can  do  Is 
to  set  it  aside  to  him.  A  creditor  desiring 
to  subject  such  property  to  the  jMiyment  of  a 
debt  paramount  to  the  homestead  must  pur- 
sue his  remedy  in  the  state  court.  Iiockwood 
T.  Bank,  190  U.  S.  2&4,  23  Sup.  Ct  751,  47 
U  Dd.  1061. 

In  the  case  cited,  it  is  said,  quoting  from 
the  oi^ion  of  Mr.  Justice  Bradley  in  Re 
Bass,  Fed.  Cbb,  No.  1,091:  "In  other  words, 
it  is  made  as  clear  as  anything  can  be  that 
such  exempted  property  constitutes  no  part 
of  the  assets  In  bankruptcy.  ♦  •  ♦  The 
exemption  is  created  by  the  state  law,  and 
the  assignee  acquires  no  title  to  the  exempt 
property.  If  the  creditor  has  a  claim 
against  it,  he  must  prosecute  that  claim  in 
a  court  which  has  Jurisdiction  over  the  prox)- 
erty,  which  the  bankrupt  court  has  not." 

It  is  plain  from  the  record  that  the  United 
States  Court  for  the  Western  District  of 
Virginia  followed  the  authority  of  the  case 
cited  and  the  plain  terms  of  the  Bankruptcy 
Act  of  1898,  and  simply  announced  that  the 
bankrupt  court  had  no  jurisdiction  over  the 
two  lots  set  apart  as  a  homestead,  and  never 
Intended  to  adjudicate  the  rights  of  the  ap- 
pellant with  respect  thereto.  This  being  so, 
there  Is  no  foundation  for  the  contention 
that  the  issues  involved  in  this  case  are  res 
adjudicata. 

For  these  reasons,  the  decree  appealed 
from  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  in  con- 
flict with  the  views  herein  expressed. 

Reversed. 

CARDWELL,  J.,  absent 


(111  Va.  261) 

^LINCHFIELD  COAL  00.  et  al.  v.  VIERS. 

(Supreme  Court  of  Appeals  of  Viiginla.     Sept 

16,  1910.) 

1.  Boundaries  (|  87*)— Location— Evidkncb 
—Weight. 

Evidence  In  ad  action  to  quiet  title  held  to 
^stain  defendants'  contention  as  to  the  location 
of  a  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  §  37.*] 

2.  Advebsb  Possession  (|  66*)— Intention- 
Essentiality. 

When  the  occupation  of  the  land  Is  hy  a 
mere  mistake,  and  with  no  intention  on  the  part 
of  the  occupant  to  claim  as  his  own  land  woich 
does  not  belong  to  him,  but  with  intention  to 
claim  only  to  the  true  line,  wherever  it  may  be. 
the  holding  is  not  adverse;  intention  to  hold 
adversely  being  an  indispensable  element  of  ad- 
verse possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §i  371-383;  Dec.  Dig.  § 
66.*] 

Appeal  from  Circnlt  Court  Dickenson 
County. 


Bill  by  H.  H.  Tiers  against  the  Cllncbfleld 
Coal  Company  and  others.  From  a  decree 
for  complainant,  defendants  appeaL  Re- 
versed. 

Phlegar  &  Powell,  Ayers  &  Fulton,  W.  H. 
Rouse,  Vicars  &  Peery,  and  A.  A.  Skeen,  for 
appellants.  Roland  E.  Chase  and  S.  H.  Suth- 
erland, for  appellee. 

HARRISON,  J.  The  bill  In  this  case  was 
filed  by  the  appellee,  H.  H.  Vlers,  asserting 
title  to  and  possession  of  a  strip  of  land  con- 
taining 81.99  acres  In  the  county  of  Dicken- 
son, and  alleging  that  by  reason  of  divers 
conveyances,  the  appellant  Clinchfield  Coal 
Company  claimed  to  be  the  owner  of  the  coal 
and  minerals  of  said  strip  of  land,  and  the 
appellants  T.  K.  Colley  and  wife  the  owners 
of  the  surface  thereof,  and  seeking  to  have 
the  conveyances  under  which  the  appellants 
claimed  set  aside  as  alleged  clouds  upon  his 
tlUe. 

The  title  of  the  appellee  to  the  strip  of 
land  was  put  in  issue  by  the  pleadings,  and 
upon  that  Issue  a  final  decree  was  rendered 
by  the  circuit  court  sustaining  the  conten- 
tion of  the  appellee  and  ordering  the  deeds 
mentioned  in  the  bill  to  be  canceled  and  an- 
nulled. This  decree  is  brought  under  re- 
view by  the  present  appeal. 

It  appears  that  about  the  year  1858  Robert 
Fogate,  a  surveyor,  ran  a  line  through  the 
section  of  country  where  the  lands  here  in- 
volved are  situated.  The  true  location  of 
this  line  is  the  vital  question  upon  which 
this  controversy  turns. 

At  the  time  this  Fugate  line  was  run, 
James  Colley  owned  a  large  body  of  land  in 
its  neighborhood,  and  it  is  through  him  that 
both  parties  to  this  controversy  claim  title 
In  the  year  1884  James  Colley,  who  had  been 
selling  off  portions  of  his  land,  had  the  line 
run  'Which  is  known  in  the  record  as  the 
Thornbury  line.  This  line  is  4^  miles  in 
length,  is  well  marked  and  Identified,  and 
the  appellants  contend  that  It  is  the  alleged 
Fugate  line  re-established  by  Thornbury. 

A  careful  examination  of  the  record  leads 
us  to  the  conclusion  that  this  contention  is 
sustained  by  the  weight  of  evidence,  both 
oral  and  documentary.  It  satisfactorily  ap- 
pears that  throughout  the  entire  length  of 
this  Thornbury  line,  and,  as  far  back  as  the 
records  shed  any  light  upon  the  subject  the 
citizens  on  both  sides  thereof  have  recogniz- 
ed it  as  the  true  line  by  which  their  titles 
were  determined.  In  numerous  deeds  pass- 
ing title  from  one  to  the  other  on  both  sides 
of  this  line,  it  Is  referred  to,  sometimes  as 
the  Thornbury  line  and  sometimes  as  the 
Fugate  line,  the  metes  and  bounds  in  the  re- 
spective deeds  showing  that  the  several  tracts 
of  land  conveyed  ran  to  this  well-established 
line,  thus  recognizing  the  Fugate  line  and  the 
Thornbury  line  as  one  and  the  same.  The 
appellee,  in  effect  recognized  this  as  the  true 
line  by  deed  of  July  23,  1904,  in  which  he 
unites  with  others  in  conveying  to  the  gran- 


•For  other  casea  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  I&dezea 
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tee  all  the  coal  on  a  certain  tract  of  land, 
the  boundary  lines  called  for  in  the  deed  go- 
ing exactly  to  and  no  further  than  the 
Tbornbury  line. 

The  line  contended  for  by  the  appellee  as 
the  true  Fugate  line  is  located  by  him  on  an 
average  of  about  55  poles  north  of  the  Thorn- 
bury  line,  thus  leaving  the  disputed  strip  be- 
tween the  two  contending  lines.  In  support 
of  the  contention  that  the  true  Fugate  line 
is  that  Insisted  upon  by  him,  appellee  main- 
ly relies  upon  certain  marked  timber  in  the 
neighborhood  of  the  disputed  land.  Some 
of  these  marked  trees  were  blocked  and  the 
blocks  exhibited  with  the  record,  and  con- 
siderable evidence  given  concerning  them. 
The  few  blocks  adduced  were  from  trees  em- 
braced within  a  very  short  distance.  They 
were  all  located  in  the  neighborhood  of  and 
within  the  length  of  the  boundary  line  to 
one  side  of  appellee's  tract  of  105  acres.  The 
evidence  shows  that  these  marks  vary  in  age 
as  much  as  12  years,  and  one  of  them  does 
not  appear  to  have  been  made  by  an  axe  or 
hatchet,  but  to  have  been  the  result  of  a 
bruise  on  the  tree.  The  evidence  with  respect 
to  these  marks  wholly  fails  to  show  their 
value  as  tending  to  establish  the  true  Fu- 
gate line.  It  very  clearly  appears  that  they 
were  not  made  by  Robert  Fugate.  One  of 
the  surveyors  called  by  the  appellee  states 
positively  that  the  marks  in  question  were 
made  by  a  surveyor  by  the  name  of  Looney. 
These  marks,  so  far  as  made  by  a  surveyor, 
were  evidently  never  made  as  indicating  the 
Fugate  line,  but  were  made  in  running  some 
other  and  much  shorter  line.  Outside  of 
these  marks,  there  is  not  an  object  shown 
having  the  slightest  tendency  to  establish  the 
true  Fugate  line  as  being  upon  the  location 
contended  for  by  the  appellee,  which  loca- 
tion, if  established,  would  unsettle  numerous 
titles  and  almost  certainly  precipitate  much 
litigation. 

It  is  not  necessary,  and  we  will  not  at- 
tempt in  this  opinion,  to  review  all  of  the 
voluminous  evidence  adduced  by  both  the 
appellants  and  the  appellee  in  support  of 
their  respective  contentions  as  to  the  true 
location  of  the  Fugate  line.  It  must  sufBce 
to  say  that  in  our  judgment  the  appellee 
falls  far  short  of  sustaining  bis  claim,  and 
that  the  great  preponderance  of  evidence  es- 
tablishes the  Thombury  line  to  be,  as  claim- 
ed by  the  appellants,  the  true  Fugate  line. 
It  follows  from  this  conclusion  that  the  dis- 
puted strip  of  land  is  not  within  the  calls  of 
the  deeds  of  the  appellee,  but  Is  covered  by 
the  deed  of  the  appellants. 

It  is  further  claimed  by  the  appellee  that 
he  has  held  adverse  possession  of  the  dis- 
puted strip  of  land  for  a  sufficient  length  of 
time  to  acquire  the  legal  title  thereto  as 
against  the  true  owner. 

It  is  only  necessary  to  say  in  answer  to 
this  contention  that  the  record  clearly  shows 


that  the  appellee  never  claimed  title  further 
north  than  the  true  Fugate  line,  and  had  no 
intention  of  claiming  land  that  did  not  be- 
long to  him.  The  great  weight  of  authority 
is  in  favor  of  the  view  that  when  the  occu- 
pation of  the  land  is  by  a  mere  mistake,  and 
with  no  intention  on  the  part  of  the  occu- 
pant to  claim  as  his  own  land  which  does 
not  belong  to  him,  but  intends  to  claim  only 
to  the  true  line,  wherever  it  may  be,  the 
holding  is  not  adverse;  the  Intention  to  hold 
adversely  being  an  indispensable  element  of 
adverse  possession.  Schaubuch  v.  Dillemuth, 
108  Va.  86,  eO  S.  E.  745. 

For  these  reasons,  the  decree  appealed 
from  must  be  reversed,  and  this  court  will 
enter  such  decree  as  the  circuit  court  ought 
to  have  entered,  dismissing  the  appellee's  bill 
with  costs. 

Reversed. 

CARDWELL,  J.,  absent 

■  cui  Va,  m) 

STONBGA  COKE  &  COAL  CO.  v.  NEECB. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

15,  1910.) 

1.  Negligence  (§  121*)— Bubdek  op  Proof. 

The  burden  is  on  one  suing  for  injuries  to 
show  defendant's  negligence,  and,  if  the  injury 
may  have  resulted  from  one  of  two  causes,  for 
only  one  of  which  defendant  is  responsible, 
plaintiff  cannot  recover,  nor  can  he  recover  if 
it  is  just  as  probable  that  the- damage  was  caus- 
ed by  the  one  as  by  the  other. 

[Ed.  Note. — ^For  other  cases,  see  Negligence^ 
Cent.  Dig.  §§  217-228 ;   Dec.  Dig.  §  121.*] 

2.  Master  and  Servant  (§  278*)— Injury  to 
Miner  —  Negligence  —  Evidence  —  Stjf- 

FICIENCT. 

Evidence  in  an  action  for  injury  to  a  car 
pusher  in  a  mine  held  insufficient  to  show  that 
the  employer  was  negligent  in  failing  to  provide 
plaintiff  with  reasonably  safe  mine  cars  and 
couplings. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  278.*] 

Error  to  Circuit  Court,  Wise  County. 

Action  by  John  Neece  against  the  Stonega 
Ck>ke  &  Coal  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Be- 
versed* 

Bullitt  &  Chnlkley.  for  plnlntlfT  In  error. 
Vicars  &  Peery  and  Morton  &  Tarker,  for  de- 
fendant in  error. 

WHITTLE,  J.  This  action  was  brought  to 
recover  damages  for  injuries  suffered  by  the 
defendant  In  error  while  employed  as  a  car 
pu0her  at  the  plaintiff  In  error's  coal  mine. 

The  defendant  company  demurred  to  the 
plaintiff's  evidence,  but  the  court  overruled 
the  demurrer,  and  rendered  the  Judgment 
under  review  In  favor  of  the  plaintiff  for  $5,- 
000,  the  damages  conditionally  assessed  by 
the  Jury. 

The  negligence  charged  was  the  failure 
of  the  defendant  to  use  ordinary  care  to  pro- 
vide the  plaintiff  with  reasonably  safe  mine 
cars  and  couplings  with  which  to  discharge- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  it  Rep'r  Indexe* 
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the  duties  of  his  employment;  that,  while 
the  plaintiff  was  pushing  a  detached  car 
along  the  track  to  the  tipple  to  be  damped, 
other  loaded  cars,  which  were  controlled  by 
an  electric  motor,  by  reason  ot  defective 
couplings^  parted  from  the  train,  and  ran 
down  upon  the  plaintiff  from  the  rear  by 
force  of  gravity,  catching  him  between  the 
detached  cars  and  the  car  he  was  pushing, 
and  Inflicting  the  injuries  of  which  he  com- 
plains. 

The  track  from  the  Inside  of  the  mine  to 
within  a  short  distance  of  the  mouth  is 
slightly  upgrade,  from  which  point  to  the 
mouth  of  the  mine  It  Is  level,  and  thence 
there  Is  a  light  downgrade  for  the  distance 
of  about  240  feet  to  the  dump  on  the  tipple. 
Loaded  cars  are  gathered  on  the  main  track 
in  the  mine,  and  pushed  out  In  the  direction 
of  the  tipple  by  an  electric  motor,  near 
which  they  are  successively  released  from 
the  trip  by  the  car  pushers,  shoved  down  to 
the  mouth  of  the  tipple  and  dumped.  The 
empties  are  then  switched  on  to  another 
track  and  carried  back  into  the  mine  to  be 
reloaded,  and  the  process  of  unloading  is 
repeated.  The  cars  were  connected  by  three* 
link  couplings  attached  to  drawheads  by  a 
clevis  and  pin. 

On  the  occasion  of  the  accident,  after  the 
plaintiff  had  dumped  from  five  to  eight  cars 
and  had  gone  back  for  another  car,  he  found 
the  coupling  so  taut  that  it  would  not  un- 
couple. Thereupon,  he  got  upon  the  bumper 
of  the  forward  car,  and  by  pressing  the  links 
down  with  his  foot  produced  sufficient  slack 
to  enable  him  to  withdraw  the  clevis  pin 
and  uncouple  the  car.  His  account  of  the 
accident  is  as  follows:  "I  had  run  five  or  six 
cars,  and  went  back  after  another  one,  and 
I  uncoupled  it  and  started  to  push  it  and  It 
stopped  on  me,  was  so  hard  I  couldn't  push 
it,  and  I  pushed  it  a  little  ways  apart,  and 
went  to  step  down  between  the  cars  on  the 
ground,  and  Just  as  I  let  my  foot  down  it 
caught  me — ^just  In  a  dash — done  so  quick 
I  couldn't  tell  how  It  was  done.  I  didn't  get 
my  foot  down  to  the  ground,  and  they  struck 
it  with  something.  I  suppose  the  motor 
struck  it  and  caught  me." 

Continuing,  the  witness  testifies  that  the 
detached  car  was  driven  forward  a  distance 
of  three  feet  from  the  other  cars  by  the 
force  of  the  impact,  and,  before  he  could  ex- 
tricate himself  (having  sustained  a  fracture 
of  the  small  bone  of  his  right  leg  and  other 
injuries  from  the  first  collision),  the  cars 
came  together  again,  catching  him  about  the 
calf  of  the  injured  leg,  and  holding  him  fast 
imtil  some  of  his  fellow  servants  set  the 
brakes  on  the  rear  cars  and  released  him. 

The  statement  of  the  brakeman,  Ehreridge, 
which  is  chiefly  relied  on  to  sustain  the 
plaintiff's  theory,  Is  as  follows:  "I  was 
brakeman  and  saw  John  Neece  when  he  got 
hurt  John  Neece  had  uncoupled  one  car  and 
was  shoving  it  down  to  dump  it.  The  cars 
hf^hlnd  Neece,  supposed  to  be  coupled  to  the 


train  of  ears,  ran  against  Neece  and  caught 
him  between  the  bumpers  of  the  car  he  was 
shoving  and  the  bumpers  of  the  car  behind 
him.  I  signaled  the  motorman  to  stop,  which 
he  did,  but  some  of  the  cars,  all  but  five  or 
six,  had  broken  loose  from  the  mocor,  and 
these  were  the  cars  which  caught  Neece.  In 
going  to  where  Neece  was  I  walked  between 
the  cars  which  had  broken  loose  from  the 
motor  and  the  cars  which  were  still  attached 
to  the  motor.  As  I  did  so,  I  noticed  that  the 
clevis  of  the  coupling  was  sprung  so  much 
that  the  pin  wouldn't  hold  and  pulled  out 
I  caught  the  brakes  and  stopped  the  cars 
as  soon  as  I  could." 

Now,  It  will  be  observed  that  Bverldge 
does  not  undertake  to  say  that  the  cars  broke 
away  from  the  five  or  six- cars  whidb  remain- 
ed attached  to  the  motor  before  the  accident 
On  the  contrary,  he  says  they  were  "suppose 
ed  to  be  coupled  to  the  train,"  and  at  the  mo- 
ment of  the  accident  the  entire  train  was 
moving  in  the  direction  of  the  tipple.  It  will 
also  be  remembered  that  the  plaintiff  him- 
self attributed  the  collision  to  the  force  ex- 
erted by  the  motor  in  pushing  the  traln«  He 
expressed  that  opinion  in  bis  evidence  in 
chief,  and  adhered  to  It  throughout  his  tes- 
timony. The  evidence  of  the  motorman,  Sop- 
shnr,  the  remaining  witness  for  the  plaintiff 
who  speaks  to  the  point  is  strongly  corrob- 
orative of  Neece's  opinion.  He  was  on  his 
motor  some  35  or  40  feet  inside  the  drift 
mouth  with  a  trip  of  about  90  cars.  These 
cars  had  been  pushed  slowly  some  12  or  15 
feet  in  the  direction  of  the  tipple  when  EiVer- 
idge  signaled  him  with  a  lantern  to  stop, 
which  he  did  as  quickly  as  possible.  He 
thereupon  walked  toward  the  drift  mouth  to 
see  who  was  hurt,  and  in  passing  the  trip 
discovered  that  some  15  cars  had  pulled 
apart  a  distance  of  from  8  to  12  feet.  When 
stopped,  the  rear  end  of  these  cars  was  still 
inside  the  drift  mouth.  He  could  not  say 
whether  the  cars  broke  loose  before  or  after 
he  got  the  signal  to  stop,  but  he  is  satisfied 
they  did  not  run  apart  nntil  after  he  had 
stopped  the  motor.  He  could  'tell  by  the 
feel  of  them  that  they  were  up  against  the 
motor,''  which  was  pushing  them  along  the 
track.  It  is  not  pretended  that  Sopshnr  was 
guilty  of  any  negligence  in  handling  these 
cars.  He  was  a  motorman  of  long  experi- 
ence, and  was  pushing  the  cars  out  in  the 
customary  way.  Moreover,  the  plaintiff  was 
well  apprised  of  the  prevailing  method  of 
handling  trains  in  connection  with  loading 
and  unloading  cars,  and  it  was  his  duty  and 
that  of  his  working  mate  to  set  a  sufficient 
number  of  brakes  to  prevent  collisions. 

Sopshur's  testimony  shows  that  the  fugi- 
tive cars  did  not  part  from  the  rest  of  the 
train  until  after  the  motor  was  8toi^;)ed,  and 
consequently  the  collision  resulted  from  the 
force  exerted  by  the  motor  in  pushing  the 
cars,  and  not  from  force  of  gravity.  If  this 
be  true,  it  Is  not  possible  that  the  defective 
clevis  could  have  been  the  proximate  cause 
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of  the  accident,  and  that  la  the  sole  issue 
presented  by  the  pleadings. 

The  rule  Is  firmly  established  by  the  deci- 
sions of  this  court  that,  *'where  damages 
are  claimed  for  Injuries  Inflicted  through 
the  alleged  negligence  of  the  defendant,  the 
burden  of  showing  negligence  by  a  prepon- 
derance of  the  evlde^e  is  on  the  plaintiff, 
and  if  the  Injury  may  have  resulted  from 
one  of  two  causes,  for  one  of  which  the 
defendant  is  responsible  but  not  for  the  oth- 
er, the  plaintiff  cannot  recover;  neither  can 
he  recover  if  it  is  Just  as  probable  that  the 
damage  was  caused  by  the  one  as  by  the  oth- 
er." N.  &  W.  Ry.  Co.  V.  Poole,  100  Va.  148, 
40  S.  B.  627;  Northlngton  v.  Norfolk  Ry., 
etc,  Co.,  102  Va.  446,  46  S.  B.  475;  C.  &  O. 
Ry.  Co.  y.  Heath,  103  Va.  64,  48  S.  E.  506; 
Moore  Lime  00.  ▼,  Johnston,  103  Va.  84,  48 
S.  E.  557. 

The  evidence  on  behalf  of  the  plaintiff, 

which  we  have  alone  considered,  does  not 
sustain  the  allegation  of  negligence  upon 
which  his  claim  to  damages  is  predicated, 
and  in  such  case  there  can,  of  course,  be  no 
recovery. 

For  these  reasons,  we  are  of  opinion  that 
the  circuit  court  erred  in  overruling  the  de- 
fendant's demurrer  to  the  plaintiff's  evi- 
dence, for  which  error  the  Judgment  must  be 
reversed  and  the  demurrer  to  the  evidence 
sustained. 

Reversed. 

CAilDWELiU  J.,  iibsent. 


cm  Va.  2f7»)  

McCRAW  V.  VBRNON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

15,  1910.) 

InsxiaANCB  (i  594*)— AssiONMBNT  OF  Bers- 
riTB. 

The  assignment  by  deceased's  sister  of  tl^e 
benefit  of  his  life  policy  to  his  wife,  which  stat- 
ed that  she  relinquished  all  her  interest  and 
claims  to  it,  amounted  not  only  to  an  assign- 
ment, bat  a  relinquishment  of  all  her  interest, 
though  the  wife's  name  was  omitted;  and.  It 
being  shown  that  she  was  the  intended  assignee, 
equity  would  supply  her  name. 

[ESd.  Note.— For  other  cases,  see  InsoraneSt 
Cent  Dig.  I  1457 ;  Dec.  Dig.  {  594.*]         ^^ 

Appeal  from  Corporation  Court  of  Radford. 

Suit  by  Nannie  McCraw  against  Rena  Ver- 
non and  another.  Decree  for  defendant  Ver- 
non, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Longley  &  Jordan,  for  appellant  J.  C 
Wysor  and  W.  S.  Tipton,  for  appellee. 

HARRISON,  J.  This  controversy  Is  over 
the  proceeds  of  a  life  insurance  policy  for 
$500,  issued  May  15,  1905,  by  the  Life  Insur- 
ance Company  of  Virginia  on  the  life  of  Cal- 
Yin  A.  McCraw.  The  discussion  of  the  case 
has  taken  a  much  wider  range  than  is  Justi- 
fied by  the  controlling  facts  which  are  clear- 
ly established  and  decisive  of  the  question 
at  issue. 


It  appears  that  at  the  time  the  policy  was 
Issued  the  insured  was  a  single  noan  and  ills 
sister,  Rena  Vernon,  was  named  therein  as 
his  beneficiary,  with  the  understanding  that 
the  beneficiary  might  be  changed  at  any  time. 
Three  months  after  the  policy  was  issued  the 
Insured  married  the  appellant,  and  a  short 
time  thereafter  he  Instructed  the  agent  of 
the  insurance  company  to  change  the  policy 
by  substituting  his  wife's  name  as  the  bene- 
ficiary therein.  This  request  was  repeated 
by  the  Insured  to  the  agent  who  had  secured 
the  policy  several  times,  and  he  promised  to 
attend  to  it.  In  April,  1009,  the  Insured  died, 
and  it  was  found  that  the  agent  had  failed 
to  change  the  name  of  the  beneficiary  as  re- 
quested, an  oversight  which  he  says  resulted 
wholly  from  his  neglect  and  forgetfulness. 

On  the  28th  day  of  April,  1909,  Rena  Ver- 
non, the  beneficiary  named  in  the  policy,  ex- 
ecuted under  her  hand  and  seal  the  following 
paper: 

"Know  all  men  by  these  presents  that  I 
do  hereby  of  my  own  free  will  and  accord 
and  do  by  these  presents  assign,  transfer 
and  set  over  all  of  my  interest,  title  and 
ownership  in  policy  No.  1,550,315  in  the  Life 
Insurance  Company  of  Virginia  on  the  life 
of  Calvin  A.  McCraw,  now  deceased,  in  which 
policy  I  was  named  as  beneficiary,  and  do 
by  these  presents  and  this  assignment  re- 
linquish all  of  my  interest  in  said  policy,  and 
any  and  all  claims  against  the  Life  Insur- 
ance Company  of  Virginia,  pertaining  to  said 
policy  No.  1,550,315." 

It  will  be  observed  that  this  assignment 
fails  to  name  the  intended  assignee,  but  the 
proof  of  the  Justice  of  the  peace  who  wrote 
the  paper  and  others  is  conclusive  that  the 
intended  assignee  was  Nannie  McCraw,  the 
appellant,  who  is  the  widow  of  the  deceased 
Calvin  A.  McCtaw,  and  that  the  omission  of 
her  name  as  assignee  was  a  mere  inadver- 
t^ice  of  the  scrivener. 

Soon  after  the  execution  of  this  assign- 
ment the  appellee,  Rena  Vernon,  repented  of 
her  act,  and  in  her  answer  to  the  bill  in 
this  case  charges  that  she  is  the  rightful 
beneficiary  of  the  policy,  and  that  the  as- 
signment was  procured  from  her  by  fraud. 
This  charge  of  fraud  Is  wholly  unsustained. 
On  the  contrary,  it  is  satisfactorily  shown 
that  the  assignment  of  the  policy  was  freely 
made  by  the  appellee  in  the  presence  of  her 
husbfmd  and  with  his  approval,  and  that  it 
was  made  for  the  purpose  of  enabling  the 
appellant  to  secure  from  the  company  the 
proceeds  of  the  policy. 

The  paper  executed  by  the  appellee  is  more 
than  a  mere  assignment  It  is  an  absolute 
relinquishment  by  her  of  all  right  in  and 
title  to  the  policy,  and  this  paper  under  seal 
is  delivered  to  the  admitted  agents  of  the 
appellant,  thus  investing  her  with  the  indis- 
putable right  to  the  policy  and  its  proceeds. 
Under  such  circumstances,  equity  will  write 


*For  oth«r  ca«ea  tee  «uiie  toplo  and  gectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


980 


68  SOUTHEASTERN  REPORTEB. 


(\a. 


the  inadvertently  omitted  name  of  the  ap- 
pellant  into  the  paper  aa  assignee,  and  direct 
the  Insurance  company  to  pay  the  proceeds 
of  the  policy  to  her. 

The  decree  appealed  from,  which  directs 
the  proceeds  of  the  policy  to  be  paid  to  the 
appellee,  must  be  reversed,  and  the  cause  re- 
manded for  a  final  decree  in  accordance  with 
the  views  expressed  in  this  opinion. 

Reversed. 

CARDWBLL»  J.,  abeent- 

(111  Va.  264)  •  ■  ■ 

CHAMBERS  v.  ROANOKE  INDUSTRIAL  & 
AGRICULTURAL  ASS'N  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

15,  1910.) 

1.  Municipal  Cobporations  ({  661*)— Streets 
—Closing — Municipal  Authority. 

In  the  absence  of  authority  from  the  Gen- 
eral Assembljj  a  city  cannot  authorize  an  agri- 
cultural association  to  fence  in  part  of  a  public 
street  aiid  erect  barns,  etc.,  thereon. 

[EM.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  661.*] 

2,  Municipal  Corporations  (§  661*)— High- 
ways (§  165*)— Ownership. 

Streets  ana  highways  belong  not  partially, 
but  entirely,  to  the  public  at  large,  and  the  su- 
preme control  over  them  is  in  the  Legislature. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f{  1432-1437;  Dec. 
Dig,  {  661  ;♦  Highways,  Dec.  Dig.  I  165.*] 

&  BbGHWAYS  ({  153*)— Obstruction  as  Nui- 
sance. 

Any  unauthorized  obstruction  which  unnec- 
essarily impedes  or  incommodes  the  lawful  use 
of  a  highway  is  a  public  nuisance  at  common 
law. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §S  299,  417,  419:    Dec.  Di?.  $  153.*] 

4.  Boundaries  (I  13*)— Land  on  Navioabia 
River. 

The  line  of  land  bounded  by  the  Roanoke 
river  is  the  low-water  mark. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  i  13.*] 

5.  Dedication  (§  63*)  —  Streets  —  Abandon- 
ment. 

A  dedication  by  recording  a  map  of  land 
as  streets  in  an  addition  to  a  city  was  inchoate 
as  to  unopened  streets,  and  was  abrogated  as  to 
an  unopened  street  75  feet  wide,  where  it  was 
fenced  65  feet  wide  for  several  years,  and  has 
been  so  maintained  by  the  public  and  those  in- 
terested. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  §§  1(»-106 ;    Dec  Dig.  f  63. »] 

Appeal  from  Circuit  Court  of  City  of  Roan- 
oke. 

Bill  by  one  Chambers  against  the  Roanoke 
Industrial  &  Agricultural  Association  and 
another.  From  decrees  for  respondents,  com- 
plainant appeals.     Reversed. 

Smith  &  Wiiifflield,  for  appellant.  Hall, 
Woods  &  Jackson,  for  appellees. 

HARRISON,  J.  On  January  16,  1906,  the 
appellant  entered  Into  a  contract  in  writing 
with  the  appellee,  by  which  he  agreed  to  sell 
and  convey  to  it  10  acres  of  land  in  the  city 
of  Roanoke,  the  eastern  line  to  be  the  line 
of  Trueman  and  Plunkett,  the  northern  line  i 


to  be  Pleasant  avenue,  the  southern  line  to 
be  Roanoke  river,  and  the  western  line  to 
run  through  the  lands  of  appellant  at  such 
point  as  10  acres  surveyed  will  locate  it 
•Subsequently  appellant  had  the  land  sur- 
veyed, and  in  conformity  with  such  survey 
executed  and  delivered  a  deed  to  appellee 
which  both  parties  supposed  contained  10 
acres. 

The  bill  in  this  case  was  filed  in  July, 
1906.  by  the  appellant,  alleging  that,  short- 
ly after  the  deed  was  executed  and  delivered 
to  the  appellee  by  him,  he  discovered  that 
the  tract  of  land  thereby  conveyed  contained 
more  than  10  acres  as  the  result  of  a  mistake 
in  the  survey  which  he  had  followed  In  mak- 
ing the  deed,  and  that  the  survey  by  which 
the  deed  was  made  did  not  conform  to  the 
boundaries  prescribed  by  the  contract  The 
bill  further  alleged  that  the  appellee  associa- 
tion, claiming  to  act  under  the  authority  of 
a  resolution  of  the  city  council  of  Roanoke, 
was  fencing  up  a  strip  of  Pleasant  avenue  85 
feet  wide,  extending  the  full  length  of  the 
land  conveyed,  and  that  which  remained  in 
the  ownership  and  possession  of  appellant, 
and  was  engaged  in  erecting  upon  that  part 
of  Pleasant  avenue  so  fenced  up  sheds,  sta- 
bles, and  other  buildings  to  be  used  for  fair- 
ground purposes.  Appellant  further  alleged 
that  the  effect  of  this  action  of  appellee  was 
to  deprive  him  of  his  frontage  on  Pleasant 
avenue;  that  said  avenue  was  his  only  outlet 
and  tight  of  way,  except  with  great  incon- 
venience in  distance  and  travel;  that  he  oc- 
cupied the  property  as  a  home;  and  that 
the  sheds,  stables,  and  other  buildings  being 
placed  in  the  avenue  for  the  purpose  intend- 
ed would  amount  to  a  nuisance,  and  be  a 
menace  to  the  health  of  his  family,  and 
greatly  depreciate  and  damage  the  value  of 
his  property. 

The  bill  makes  the  appellee  association  and 
the  city  of  Roanoke  parties  defendant  and 
prays  that  each  be  enjoined  and  restrained 
from  obstructing  Pleasant  avenue  in  the 
manner  alleged  in  the  bill,  or  In  any  way  in- 
terfering with  the  right  of  appellant  to  the 
unlimited  enjoyment  of  the  use  of  the  entire 
street  or  highway.  The  prayer  of  the  bill, 
further,  is  that  the  alleged  mistake  in  the 
deed  executed  and  delivered  by  the  appel- 
lant to  the  appellee  association  be  corrected, 
and  the  deed  made  to  conform  to  the  inten- 
tion of  the  parties. 

The  city  of  Roanoke  answered  the  bill,  as- 
serting its  power  to  authorize  the  fencing  up 
of  part  of  Pleasant  avenue  to  be  used  for 
fairground  purposes,  and  denying  that  the 
appellant  was  injured  thereby.  The  answer 
of  the  appellee  association  asserts  the  same 
propositions  contended  for  by  the  city  of 
Roanoke,  and  claims  that  the  tract  of  land 
conveyed  to  it  by  the  appellee  contained  .13 
of  an  acre  less  than  10  acres,  and  asks  that 
the  purchase  price  be  abated  accordingly. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serial  ft  Kep'r  Indezee 
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The  circuit  court  granted  an  injunction  in 
accordance  with  the  prayer  of  the  bill,  and 
Bubsequently,  on  August  6,  1906,  dissolved 
the  same.  On  September  21,  1908,  the  cause 
was  heard  on  the  right  of  appellant  to  have 
the  deed  reformed  as  prayed  for,  and  a  de- 
cree was  rendered  holding  that  according  to 
the  terms  of  the  contract,  in  pursuance  of 
which  the  deed  was  made,  the  south  line  of 
the  land  sold  was  the  low-water  mark  of  the 
Roanoke  river;  and  further  holding  that 
Pleasant  avenue,  the  northern  line  of  the 
land  sold,  was  75  feet  wide,  and  appointing 
a  surveyor  to  survey  the  land  in  accordance 
with  the  decree.  From  these  two  decrees 
this  appeal  was  allowed. 

We  are  of  opinion  that  the  court  erred  in 
its  decree  of  August  6»  1906,  dissolving  the 
injunction  theretofore  granted  restraining 
the  appellee  association  from  obstructing 
Pleasant  avenue  in  the  manner  alleged  in  the 
bill. 

The  record  shows  that  Pleasant  avenue  is 
a  public  highway,  and,  this  being  so,  the 
city  of  Roanoke  had  no  power  or  authority, 
in  the  absence  of  a  grant  from  the  General 
Assembly,  to  confer  upon  the  appellee  associ- 
ation the  right  to  fence  up  any  part  of  such 
highway  and  to  erect  the  buildings  complain- 
ed of  thereon.  No  such  authority  is  found 
in  its  charter  or  the  general  law. 

It  is  well  settled  that  public  highways, 
whether  they  be  in  the  country  or  in  a  city, 
belong,  not  partially,  but  entirely,  to  the 
public  at  large,  and  that  the  supreme  con- 
trol over  them  is  in  the  Legislature.  It  is 
also  an  established  general  rule  that  any  un- 
authorized obstruction  which  unnecessarily 
impedes  or  incommodes  the  lawful  use  of 
a  highway  is  a  public  nuisance  at  common 
law. 

The  city  of  Roanoke  having  no  legislative 
authority  to  grant  the  use  of  Pleasant  av- 
enue for  the  purposes  here  complained  of, 
its  ordinance  was  a  nullity,  and  furnished  no 
warrant  for  the  act  of  the  appellee  associa- 
tion in  fencing  up  one-half  of  this  public 
highway  and  building  sheds,  stables,  and 
other  buildings  thereon  for  fairground  pur- 
poses. Richmond  City  v.  Smith,  101  Va. 
161,  43  S.  E.  345. 

We  are  further  of  opinion  that  the  circuit 
court  properly  held  that  the  southern  line  of 
the  10  acres  sold  by  the  appellant  was  the 
low-water  mark  of  the  Roanoke  river,  but 
that  it  erred  in  holding  that  Pleasant  av- 
enue, the  northern  line  of  the  land  sold,  was 
75  feet  wide. 

The  appellant  contends  that  Pleasant  ave- 
nue is  65  feet  wide,  and  we  think  that  con- 
tention is  sustained  by  the  evidence.  The 
•effect  of  the  conclusion  that  Pleasant  avenue 
Is  75  feet  wide  is  to  put  its  southern  line  in 
and  upon  the  inclosed  property  of  the  appel- 
lant, a  distance  of  10  feet,  thus  making  it 
necessary  to  move  the  western  line  of  the 
land  sold  considerably   upon   the  property 


reserved  by  the  appellant  in  order  to  make 
up  the  10  acres  sold  to  appellee. 

It  appears  from  the  record  that  the  land 
in  controversy  is  part  of  a  tract  of  about  70 
acres,  which  was  conveyed  in  October,  1890, 
by  the  Roanoke  Land  &  Improvement  Com- 
pany to  the  Pleasant  Valley  Land  Company. 
This  last-named  company,  with  the  purpose 
of  selling  the  land  off  into  lots  for  residences, 
had  a  map  prepared  showing  the  70  acres 
laid  off  Into  streets  and  alleys,  and  among 
other  streets  shown  thereon  was  Pleasant 
avenue,  with  a*  width  of  75  feet.  This  map 
is  the  basis  of  the  claim  now  made  that  in 
ascertaining  the  northern  boundary  of  the 
10  acres  sold  by  appellant  to  appellee  Pleas- 
ant avenue  must  be  held  to  have  a  width  of 
75  feet  The  Pleasant  Valley  Land  Company 
sold  a  few  lots  with  reference  to  this  map, 
but  none  of  the  lots  so  sold  were  near  to  the 
property  involved  in  this  controversy.  Like 
all  similar  enterprises  started  at  and  about 
that  time,  the  Pleasant  Valley  Land  Company 
failed,  and  in  May,  1896,  reconveyed  the  tract 
of  land  to  the  Roanoke  Land  &  Improvement 
Company  in  discharge  of  a  large  balance  of 
purchase  money  secured  thereon  by  deed  of 
trust,  making  certain  reservations  not  ma- 
terial in  this  connection.  Some  time  before 
this  conveyance  was  made,  the  grantor,  rec- 
ognizing the  failure  of  its  scheme  of  selling 
the  land  off  In  lots  for  building  purposes, 
rented  out  a  large  portion  of  it  for  purposes 
of  agriculture.  In  the  meantime  Pleasant 
avenue,  with  a  width  of  65  feet,  was  fenced 
on  Its  southern  side  by  those  interested.  This 
fence  was  built  along  the  southern  line  of 
the  avenue,  as  then  established,  65  feet  south 
of  its  northern  line,  and  lias  remained  there 
ever  since,  regarded  and  treated  by  the  pub- 
lic, and  especially  by  those  particularly  in- 
terested, as  the  southern  line  of  Pleasant 
avenue.  Since  the  Roanoke  Land  &  Improve- 
ment Company  reacquired  the  land  in  1896, 
it  has  sold  off  a  number  of  parcels  to  differ- 
ent parties,  including  both  the  appellant  and 
the  appellee;  the  parcels  thus  sold,  lying 
south  of  Pleasant  avenue,  front  thereon,  and 
run  to  the  fence,  long  before  built,  marking 
the  southern  line  of  that  avenue. 

It  is  not  necessary  to  determine  whether 
or  not  the  map  which  the  Pleasant  Valley 
Land  Company  had  made  in  1890  was  re- 
corded in  accordance  with  the  statute,  for, 
if  its  recordation  were  admitted  and  con- 
stituted at  that  time  a  dedication,  it  was 
never  acted  upon  by  opening  the  streets  and 
alleys  designated  thereon  for  the  public  use, 
and  it  would  be,  as  said  by  this  court  in 
a  very  similar  case,  nevertheless  true  that, 
so  far  as  the  unopened  streets  are  concern- 
ed, the  dedication  was  inchoate  merely, 
and  had  been  abrogated  by  subsequent 
events.  The  general  purpose  of  the  dedi- 
cation has  failed,  the  property  has  been 
sold  with  a  view  to  changed  conditions,  and 
these  circumstances,  coupled  with  the  con- 
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tlnaous  failure  of  the  pntlic,  during  all  these 
years,  to  open  and  maintain  these  streets, 
together  with  the  systematic  diversion  of  the 
land  included  in  them  to  uses  foreign  to  the 
dedication,  all  furnish  unmistakable  evidence 
of  their  abandonment  Any  other  conclusion 
would  work  great  Injustice  to  the  present 
holders  of  the  .property. 

Pleasant  avenue  being  established  and 
used  by  the  public  as  a  highway  65  feet 
wide  with  its  southern  line  marked  by  a 
fence  65  feet  south  of  Its  northern  line,  and 
upon  which  the  10  acres  of  land  sold  by 
appellant  to  the  appellee  fronts,  and  the 
southern  line  of  the  ten  acres  being  fixed 
at  the  low-water  mark  of  the  Roanoke  river, 
there  can  be  no  difficulty  In  ascertaining  by 
survey  the  proper  metes  and  bounds  of  the 
ten  acres  to  be  conveyed  by  the  appellant  to 
the  appellee. 

For  these  reasons,  the  decrees  appealed 
from  must '  be  reversed  and  the  cause  re- 
manded to  the  Circuit  Oourt  for  further  pro- 
ceedings not  in  conflict  with  this  opinion. 

Reversed. 

BUCHANAN  and  CARDWELL,  JJ.,  absent 
(HI  Vs.  S50)  =s=s 

BOLLING  et  al.  v.  MULMNS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

15,  1010.) 

1.  Contracts    (|    130*)  —  Cohtbaot    in    Rjd- 

8TBAINT   of   BIDDINGWUDIGIAL    SaXES. 

An  agreement  by  a  bidder  at  a  judicial  sale 
of  an  insolvent's  land  that  he  would  pay  the 
difference  between  a  fixed  sum  and  any  less  sum 
at  which  he  should  be  able  to  buy  to  sureties 
of  insolvent  who  had  paid  off  liens  against  him, 
if  they  would  refrain  from  bidding,  was  void  as 
against  public  policy  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  Q54r-658 ;    Dea  Dig.  I  130.*] 

2.  CJontracts  (1 130*)— Restraint  of  Bidding 
— Judicial  Sales. 

Any  agreement  restricting  competition  at  a 
judicial  sale  is  void,  except  that  creditors  can 
make  a  fair  and  open  compact,  with  the  debtor's 
assent  that  particular  debts  will  be  taken  care 
of  if  the  holders  will  abstain  from  bidding. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  Si  654-658 ;    Dec.  Dig.  S  130.*] 

Elrror  to  Circuit  Court,  Wise  Ck)unty. 

Action  t>y  one  Boiling  and  another  against 
one  MuUins.  From  a  Judgment  dismissing 
the  declaration,  plaintiffs  bring  error.  Af- 
firmed. 

Ayers  &  Fulton,  Dotson  &  Bond,  and  C.  Q. 
Counts,  for  plaintiffs  in  error.  Vicars  & 
Peery  and  Bond  &  Bruce,  for  defendant  in 
error. 

WHITTLE,  J.  This  writ  of  error  brings 
under  review  a  judgment  dismissing  the 
plaintiffs'  declaration  on  demurrer  on  the 
ground  that  the  contract  sued  on  is  contrary 
to  public  policy  and  void. 

The  essential  allegations  of  the  declara- 
tion are  that  the  plaintiffs,  as  sureties  of 
W.  R.  Gilley.  hnd  paid  off  liens  against  him 
aggregating  $2,4D0.  of  which  amount  $1,750 


•..cili  remained  due  from  the  principal  debtor; 
that  Gilley  was  insolvent  with  the  exception 
of  his  ownership  of  a  tract  of  land  which 
was  the  subject-matter  of  a  lien  creditor's 
suit;  that  the  defendant,  MuUins,  who  de- 
sired to  purchase  the  land,  had  entered  into 
an  agreement  with  the  plaintiffs  to  the  ef- 
fect that,  if  they  would  not  become  bidders 
at  the  sale,  he,  Mullins,  would,  if  necessary. 
bid  as  much  as  $1,500  for  the  property,  or 
would  procure  some  one  else  to  do  so,  and. 
if  he  should  purchase  the  land  either  direct- 
ly or  through  some  other  bidder  for  less  than 
$T,.500,  that  he  would  pay  the  plaintiffs  the 
difference.  Under  this  arrangement  MuUins 
bought  the  land  for  $&^,  but  refused  to  pay 
the  plaintiffs  the  sum  of  $560,  in  accordance 
with  his  agreement. 

We  are  of  opinion  that  the  case  is  control- 
led by  the  decision  of  this  court  in  Camp  v. 
Bruce,  96  Va.  521,  31  S.  E.  901,  43  L.  R- 
A.  146,  70  Am.  St  Rep.  873.  In  that  case 
the  purchaser  at  a  Judicial  sale  before  con- 
firmation sold  his  bargain  at  an  advance 
price;  and  It  was  held  that  the  tendency  of 
such  contracts  was  to  prevent  the  property 
from  bringing  the  best  price,  and  was  there- 
fore contrary  to  public  policy.  With  respect 
to  such  agreements  generally,  the  court  at 
page  524  of  96  Va.,  at  page  901  of  31  S.  E. 
(43  L.  R.  A.  146,  70  Am.  -St.  Rep.  873),  ob- 
serves: "We  have  no  statute  declaring  that 
contracts  like  the  one  under  consideration 
are  unlawful,  yet  under  the  principles  of  the 
common  law  any  contract  that  Is  made  for 
the  purpose  of,  or  whose  necessary  effect  or 
tendency  is  to  lessen  competition  and  re- 
strain bidding  at  Judicial  sales,  is  held  to  be 
illegal  because  opposed  to  public  policy. 
The  object  in  all  such  sales  is  to  get  the 
best  price  that  can  be  fairly  had  for  the 
propei*ty.  The  policy  of  the  law  therefore  is 
to  secure  such  sales  from  every  kind  of  im- 
proper influence.  To  allow  one  bidder  to 
buy  off  another,  which  is  but  a  species  of 
bribery,  and  thus  prevent  the  property  from 
bringing  the  best  price,  is  condemned  by  th^ 
law,  and  the  courts  will  not  enforce  con- 
tracts founded  in  such  practices.  Under- 
wood V.  McVeigh,  23  Grat  400,  428,  429; 
Cocks  V.  Izard,  7  Wall.  559,  562,  19  t.  Ed. 
275;  Fry  on  Spec.  Per.  §  308;  Pomeroy's 
Contracts,  S  283;  Greenhood  on  Public  Pol- 
icy, pp.  183-189." 

In  Cocks  V.  Izard,  supra,  the  Supreme 
Court  of  the  United  States,  speaking  through 
Mr.  Justice  Davis,  says:  '"The  law  wUl  not 
tolerate  any  Influence  likely  to  prevent  com- 
petition at  Judicial  sales,  and  it  accords  to 
every  debtor  the  chance  for  a  fair  sale  and 
full  price." 

Indeed,  the  governing  principle  of  all  Ju- 
dicial sales  is  that  there  shall  be  untrammel- 
ed,  free,  and  open  competition,  to  the  end 
that  the  rights  of  all  parties  in  Interest  may 
be  protected  and  a  fair  price  obtained  for 
property  which  has  been  withdrawn  from 


'  Pot  other  cases  see  same  topic  anA  •ection  NUMBER  in  Dec  Dl^.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  IndaZM- 
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the  control  of  the  owner  and  Is  being  admin- 
istered by  the  courts.  Any  agreement,  there- 
fore, however  speclonsly  deyised  or  craftily 
worded,  which  contravenes  that  policy,  will 
not  be  tolerated,  and  will  be  condemned  as 
illegal  and  void. 

The  contention  that  this  particular  con- 
tract was  calculated  to  promote  rather  than 
to  stifle  bidding  is  met  by  the  obvious  an- 
swer that  the  sum  in  addition  to  his  bid, 
which  Mullins  stipulated  to  pay,  was  not 
intended  to  reach  the  right  pocket  Ham  13- 
ton  V.  Hamilton,  2  Rich.  Bq.  (S.  C.)  355, 
46  Am.  Dec.  58,  65.  The  neat  result  of  the 
transaction  was  to  deprive  the  Judgment 
debtor  of  a  credit  of  $560,  at  the  least,  on 
his  Indebtedness  to  which  he  was  Justly  en- 
titied. 

In  condemning  this  agreement,  we  are  not 
unmindful  of  the  qualification  of  the  general 
rule  which  sanctions  a  fair  and  open  com- 
pact between  creditors  (made  with  the 
Imowledge  and  assent  of  the  debtor),  that 
certain  debts  will  be  taken  care  of,  provid- 
ed the  holders  thereof  wUl  abstain  from 
bidding.  Such  adjustments  are  often  con- 
venient and  beneficial  to  all  concerned,  but 
this  agreement  is  not  of  that  class.  It  is 
even  more  clearly  violative  of  the  policy  of 
the  law  than  was  the  agreement  in  Gamp 
V.  Bruce,  and  it  is  not  our  purpose  to  relax 
the  strin^ncy  of  the  Just  rule  announced  in 
that  cas^. 

The  Judgment  of  the  circuit  court  is  with- 
out error,  and  must  be  aflOirmed. 

Affirmed. 

CARDWELL,  J.,  absent 

<m  Va.  240)  ' 

BARNES    et   al.   v.   CROCKETT'S    ADM'R. 

<Supreme  Court  of  Appeals  of  Virginia.     Sept 

15,  1910.) 

1.  Novation  (H  4*)— Intentiow. 

Whether  the  taking  of  a  new  security  of 
equal  dimity  is  to  be  treated  as  a  novation  is  a 
matter  of  intention,  to  be  determined  from  all 
the  facts  and  circumstances. 

[Ed.  Note.— For  other  cases,  see  Novation^ 
Gent  Dig.  |  4 ;   Dec.  Dig.  |  4.*1 

2.  Novation  (I  4*)--What  Constitutes. 

Where  land  was  deeded  to  brothers  on  con- 
dition that  they  pay  a  certain  sum  to  their  sis- 
ters, for  which  there  should  be  a  lien  on  the 
land,  a  release  of  the  lien  and  the  taking^  in 
lien  thereof  of  the  brothers'  bonds  for  the 
amount  due  not  only  released  the  lien,  but 
raertred  the  brothens'  implied  contract  under  the 
deed  into  an  express  promise  to  pay  under  seal. 
[Ed.  Note. — For  other  cases,  see  Novation, 
€ent  Dig.  S  4 ;   Dec.  Dig.  S  4.*] 

3.  Deeds  ($  157*)— Conditions— As  Cbeatino 
Implied  Contbact. 

Though  the  grantees  in  a  deed  containing  a 
-condition  that  they  should  pay  a  certain  sum 
to  third  persons  were  not  expressly  i>ound  by 
the  condition  since  they  had  not  sealed  the 
deed,  yet,  having  accepted  It,  they  were  bound 
by  an  Implied  promise  to  pay  the  sum,  for 
^vfaich  an  assumpsit  would  lie. 

I'BA.  Note. — ^For  other  cases,  see  Deeds.  Dec 
Dig.  I  157.*] 


4.  Novation  (}  4*)— Btfect. 

The  parties  being  the  same,  the  giving 
and  acceptance  of  a  bond  for  the  payment  of 
money  due  by  simple  contract  extinguishes  the 
simple  contract  liability. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  {  4 ;   Dec.  EHg.  {  4.*] 

5.  Afpeai.  and  E^bbob  (f  1056*)— Exclusion 
or  Evidence— Habmless  Ebbob. 

Where  a  deed  contained  a  condition  that 
the  grantees  should  pay  a  certain  sum  to  third 
persons,  and  such  third  persons  discharged  the 
condition  by  accepting  the  bonds  of  the  gran- 
tees, and  an  action  was  brouzht  on  the  bonds, 
the  refusal  of  evidence  offered  by  the  grantees, 
that  in  the  bond  transaction  there  was  nothing 
said  in  regard  to  the  effect  it  should  have  on 
the  rights  and  liabilities  under  the  deed,  if  er- 
ror, was  not  prejudicial. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4187-4193;  Dec.  Dig.  9 
1056.^] 

6.  Appeal  and  Ebbob  (f  1050*)— Evidence— 

GbOUNDS   fob  RSVEBSAIi. 

Ttie  erroneous  admission  of  evidence  which 
cannot  prejudice  the  party  complaining  is  not 
ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4153-4160;  Dec.  EHg.  I 
1050.^1 

7.  Appeal  and  Ebbob  (8  1068*)  —  Instbxjc- 
tions— Pbejudicial  Ebbob. 

Where  the  jury  could  not  have  found  anj 
other  verdict  than  that  rendered,  error  in  giv- 
ing or  refusing  instructions  is  not  ground  for 
reversal. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4227 ;    Dec.  Dig.  ( 1068.*J 

Error  to  Circuit  Court,  Tazewell  County. 

Actkm  1^  OiDGketf  B  administrator  against 
W.  A.  Barnes  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Chapman  &  Gillespie  and  Greever  &  Gilles- 
pie, for  plaintiffs  in  error.  Henry  &  Graham 
and  T.  C-  Bowen,  for  defendant  In  error. 


BUCHANAN,  J.  Numerous  errors  are  as- 
signed  on  this  writ  of  error,  but  most,  if  not 
all,  of  them  depend  upon  the  question  wheth- 
er or  not  the  bonds  sued  on  which  were  given 
for  an  existing  indebtedness  were  a  novation 
of  the  prior  contract. 

It  apx)ears  that  Robert  Barnes,  the  father 
of  the  petitioners  (his  three  sons),  made  a 
conveyance  to  them  of  valuable  lands,  by 
which,  among  other  things,  he  required  each 
of  them  to  pay  certain  sums  to  their  three 
sisters  at  designated  periods,  but  with  the 
provision  that.  If  either  of  the  sisters  died 
without  issue  living  before  any  part  of  the 
amount  directed  to  be  paid  her  became  due 
and  payable,  then  such  amount  as  was  not 
due  was  not  to  be  paid.  The  sums  directed 
to  be  paid  the  sisters  were  made  a  charge  or 
lien  upon  the  lands  conveyed.  One  of  the  sis- 
ters, the  intestate  of  the  defendant  in  error, 
died  before  all  the  money  directed  to  be  paid 
her  became  due  and  payable.  Before  he* 
death  her  brother,  W.  A.  Barnes,  desiring  tD 
sell  the  lands  conveyed  to  him  free  of  the 
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lien  or  charge  upon  it,  made  an  arrangement 
with  his  Bisters  by  which  they  agreed  to  re- 
lease the  said  Hen  and  charge,  and  agreed  to 
accept  the  bonds  of  their  said  brothers  for 
the  amounts  due  and  unpaid,  and  to  become 
due  under  the  provisions  of  the  conveyance 
of  their  father.  The  lien  was  released  by 
deed  entered  of  record  and  bonds  executed 
for  the  then  value  of  the  sums  due  and  to 
become  due  each  of  the  sisters,  payable  one 
day  after  date  with  interest  from  date.  The 
bonds  thus  executed  and  delivered  to  the  in- 
testate of  the  defendant  in  error  not  having 
been  paid  during  her  life  this  action  of  debt 
was  instituted  by-  her  administrator  for  their 
collection. 

The  obligors  In  those  bonds  claimed  that 
there  was  a  failure  of  consideration,  to  the 
extent  that  the  sum  evidenced  by  the  bonds 
was  not  due  and  payable  to  their  sister  at 
the  time  of  her  death.  She  having  died  with- 
out Issue  living  before  said  sum  became  due 
and  payable  they  were  not  liable  for  it  under 
the  terms  of  their  grantor's  deed,  and  made 
defense  on  this  ground. 

If  the  transaction  or  arrangement  between 
the  brothers  and  sisters  by  which  the  latter 
released  the  lien  or  charge  on  the  lands  and 
the  former  executed  their  bonds  for  the  pay- 
ment of  said  sums  was  a  novation  of  the  con- 
tract evidenced  by  their  father's  conveyance 
to  his  sons,  the  defense  relied  on  was  not 
good.  If  that  transaction  or  arrangement 
was  not  a  novation  of  the  original  contract, 
then  the  defense  was  a  valid  one. 

Whether  or  not  the  taking  of  a  new  se- 
curity of  equal  dignity  is  to  be  treated  as  a 
novation  or  substitution  for  and  an  extin- 
guishment of  a  prior  indebtedness  is  a  mat- 
ter of  intention,  to  be  determined  from  all 
the  facts  and  circumstances  of  the  case. 
Morriss  v.  Harvey,  75  Va.  728,  732;  State 
Bank  of  Va.  v.  Dom.  Sewing  Machine  Co., 
99  Va.  411,  39  S.  B.  141,  86  Am.  St  Rep.  891; 
CJoles  V.  Withers,  83  Grat  186,  187;  Fid. 
Loan,  etc.,  Co.  v.  Engleby,  99  Va.  168,  37  S. 
B.  957. 

The  principles  which  govern  in  determin- 
ing whether  or  not  there  has  been  a  novation 
are  pretty  fully  discussed  in  the  cases  citt-d, 
and  need  not  be  reiterated. 

The  effect  of  the  transaction  between  the 
brothers  and  sisters  was  not  only  to  release 
the  lien  which  the  latter  had  upon  the  lands 
to  secure  the  payment  of  their  debt,  but  it 
merged  the  implied  simple  contract  of  the 
brothers  under  the  deed  into  an  express  prom- 
ise under  seal.  The  brothers,  though  gran- 
tees in  the  deed,  did  not  seal  it,  and  there- 
fore were  not  bound  by  it  as  a  deed,  but,  hav- 
ing accepted  the  deed  and  entered  into  the 
estate  conveyed,  it  became  their  duty  to  pay 
the  sums  required  to  be  paid  their  sisters, 
and  the  law  implied  a  promise  to  pay,  upon 
which  in  case  of  failure  to  pay  assumpsit 
would  lie.  Taylor  v.  Forbes,  101  Va.  658,  663- 
065,  44  S.  B.  888,  and  authorities  cited.    Hav- 


ing released  their  lien  and  accepted  the  ex- 
press undertakings  of  their  brothers  under 
seal  to  pay  a  debt  evidenced  by  a  simple  im- 
plied contract,  it  would  seem  clear  that  the 
transaction  and  arrangement  between  the 
brothers  and  sisters  for  the  release  of  the  lien 
and  the  execution  of  the  bonds  discharged  and 
extinguished  all  their  rights  and  liabilities 
under  the  deed,  unless  there  had  been  an 
agreement  that  it  should  not  have  that  effect. 
The  sisters  could  not  afterwards  enforce  the 
lien  created  by  the  deed  for  they  had  ex- 
pressly released  it  They  could  not  assert 
a  personal  liability  against  their  brothers  on 
the  implied  simple  contract  arising  out  of 
the  deed  and  the  acts  of  the  grantees  after 
accepting  their  express  promise  under  seal 
to  pay  the  same  debt  It  is  well  settled  that, 
the  parties  being  the  same,  the  giving  and  ac- 
ceptance of  a  bond  for  the  payment  of  money 
due  by  a  simple  contract  extinguishes  the 
simple  contract  liability.  Ward  v.  Hotter,  2 
Rob.  536;  2  Chitty  on  Contracts,  1160;  Notes 
to  Cumber  v.  Wane,  1  Smith's  Lead.  Cases, 
458,  and  cases  cited;  8  Min.  Inst.  157. 

The  action  of  the  court  in  refusing  to  ad- 
mit certain  evidence  offered  by  the  plaintiffs 
in  error,  and  in  admitting  certain  evidence 
offered  by  the  defendant  in  error,  did  not 
prejudice  the  plaintiffs  In  error.  The  object 
of  the  evidence  rejected  was  in  effect  to  show 
that  at  the  time  the  agreement  between  the 
brothers  and  sisters  was  entered  into  by 
which  the  said  lien  or  charge  was  released 
and  the  said  bonds  executed  no  other  or  fur- 
ther agreement  was  made,  and  that  nothing 
was  said  in  reference  to  the  effect  of  that 
transaction  upon  the  rights  of  the  parties  un- 
der the  deed  of  their  father — in  otier  words, 
that  the  entire  transaction  between  the  broth- 
ers and  sisters  was  that  the  daughters  should 
release  their  lien  and  the  sods  should  execute 
their  bonds  for  the  sums  due  and  to  become 
due  from  them.  If  the  plaintiffs  in  error  had 
been  permitted  to  prove  this,  it  could  not 
have  benefited  them,  for,  as  we  have  seen,  the 
legal  effect  of  releasing  the  lien  and  the  ex- 
ecution of  the  bonds  was  a  discharge  and 
extinguishment  of  the  rights  and  liabilities 
of  the  parties  imder  their  father's  will. 

Nor  were  the  plaintiffs  In  error  prejudiced 
by  the  evidence  introduced  over  their  objec- 
tion by  the  defendant  in  error.  Even  though 
the  plaintiffs  in  error  were  not  bound  by  the 
recital  in  the  release  deed  that  the  debts  due 
the  daughters  were  discharged,  that,  as  we 
have  seen,  was  the  legal  effect  of  the  transac- 
tion between  them  and  their  sisters. 

The  rejection  of  evidence  which  could  not 
benefit,  and  the  admission  of  evidence  whidi 
could  not  prejudice,  even  if  erroneous,  is  no 
ground  for  reversal. 

Nor  were  the  plaintiffs  in  error  prejudiced 
by  the  action  of  the  court  in  giving  and  re- 
fusing instructions,  for  upon  the  case  made 
and  offered  to  be  made  there  could  not  have 
been  properly  found  any  other  verdict  than 
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Ihat  which  the  Jury  rendered.  Bryan  ▼. 
Nash,  110  Va.  329,  66  S.  B.  69. 

Upon  the  whole  case  we  are  of  opinion  that 
there  is  no  error  In  the  judgment  complained 
of  and  that  it  shoold.be  affirmed. 

Affirmed. 

CARDWELIi,  J.,  absent- 


(in  Va.  28S) 

BAGHRACH  v.  BAGHRAGH. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

15,  1910.) 

1.   MOBTGAGBS    (|    37*)  —  ABSOLUTE    DEED    AS 

MoBTOAGE  —  Oral  B^videnge  — ■  Aduissibil- 

mr. 

A  deed  absolute  on  its  face  may  be  shown 
by  oral  evidence  that  it  was  intended  as  a  mort- 
gage, and  such  evidence  is  not  restricted  to 
cases  of  fraud,  accident,  or  mistake. 

[Ed,  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  97-107 ;   Dec  Dig.  i  37.*] 

2.  Mobtgaoes   (§  36*)  —  Absolute  Deed  as 
MoBTGAGB— Evidence— Sufficiency. 

The  presumption  is  that  a  deed  absolute  on 
its  face  is  what  it  purports  to  be,  and,  while 
oral  evidence  is  admissible  to  show  that  it  is  a 
mortgage,  it  must  be  clear  and  convincing. 

[Eid.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  95,  96 ;   Dec.  Dig.  |  36.*] 

8.   MOBTGAGES    (|    32*)  —  ABSOLUTE    DeED    AB 
MOBTGAGE. 

Whether  a  deed  is  to  be  regarded  as  a 
mortga^^e  depends  upon  the  circumstances  un- 
der which  it  was  made,  the  relations,  and  nego- 
tiations between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  60-66,  84-94 ;   Dec.  Dig.  §  32.*] 

4.   MOBTGAGES    (|    38*)  —  ABSOLUTE    DEED    AS 

MoBTGAGE— Evidence. 

The  evidence  held  to  show  that  a  deed  ab- 
solute on  its  face  was  in  reality  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  §  3a*] 

Appeal  from  Glrcult  Gourt,  Roanoke  Goun- 
ty. 

Suit  by  Ida  Bachrach  against  Isaac  Bach- 
raeh.  Decree  for  complainant,  and  respon- 
dent appeals.    Affirmed. 

Hart  &  Hart  and  Halrston  &  Halrston,  for 
appellant  Scott,  Attizer  &  Watts,  for  appel- 
lee. 

BUGHANAN,  J.  The  question  Involved  In 
this  appeal  is  whether  or  not  the  trial  court 
erred  in  holding  that  the  deed  from  Jami- 
son, trustee,  to  the  appellant,  Isaac  Bach- 
rach, conveying  a  house  and  lot  in  the  city 
of  Roanoke,  which  was  absolute  on  its  face, 
was  in  fact  a  mortgage  to  secure  a  debt  due 
to  him  from  the  appellee,  Mrs.  Ida  Bachrach. 

It  appears  that  the  appellee  in  the  year 
1889  purchased  the  said  house  and  lot,  for 
which  she  agreed  to  pay  the  sum  of  $725. 
She  paid  $250  in  cash  and  assumed  the  pay- 
ment of  certain  notes  evidencing  the  balance 
of  the  purchase  money  due  from  her  vendor. 
The  payment  of  these  notes  was  secured  by 
a  deed  of  trust.  In  December.  1891,  there 
remained  due  and  unpaid  on  these  notes 
about  $200  or  $225,  when  the  trustee  in  the 


deed  of  trust  sold  the  house  and  lot  at  pub- 
lic sale  and  the  appellant  became  the  pur- 
chaser at  the  price  of  $250,  which  sum  seems 
to  have  been  sufficient  to  satisfy  the  balance 
due  on  the  notes  secured  by  the  deed  of  trust 
and  the  costs  of  sale.  The  trustee,  upon  the 
payment  of  the  purchase  price,  executed  a 
deed,  absolute  on  its  face,  conveying  the 
property  to  the  appellant. 

The  appellee  claims  that  the  appellant 
purchased  the  house  and  lot  for  her  under 
an  agreement  that  he  would  do  so,  advance 
the  purchase  price  for  her,  and  take  the 
legal  title  to  himself  to  secure  the  repayment 
of  the  sum  so  advanced.  The  appellant  de- 
nies that  there  was  any  such  agreement,  and 
claims  that  he  purchased  and  paid  for  the 
property  for  himself. 

It  is  well  settled  in  equity  that,  although  a 
deed  is  absolute  on  its  face,  It  may  be  shown 
by  oral  evidence  that  it  was  intended  as  a 
mortgage,  and  that  such  evidence  is  not  re- 
stricted to  cases  of  fraud,  accident,  or  mis- 
take. See  Snavely  v.  Pickle,  29  Grat.  27; 
note  to  Thornbrough  v.  Baker,  2  White  & 
Tudor's  Lead.  Gas.  In  Eq.  (4th  Ed.)  pt.  2, 
1983-1985,  and  cases  cited. 

The  presumption  is  that  a  deed  absolute  on 
its  face  is  what  it  purports  to  be,  and,  while 
oral  evidence  is  admissible  to  show  that  it 
is  a  mortgage,  it  must  be  clear  and  convinc- 
ing. Snavely  v.  Pickle,  supra;  3  Pom.  £q. 
Jur.  (3d  Ed.)  §  1196. 

Whether  such  an  instrument  is  to  be  re- 
garded as  a  mortgage  depends  upon  the  cir- 
cumstances under  which  it  was  made,  the 
relations,  and  negotiations  between  the  par- 
ties. 

It  appears  that  at  the  time  of  the  trus- 
tee's sale  the  appellee  was  financially  embar- 
rassed, and  was  unable  to  pay  the  balance 
of  the  debt  se»cured  by  the  deed  of  trust. 
Shortly  prior  to  that  time  she  entered  into 
negotiations  with  one  of  her  creditors,  Mr. 
Hughes,  of  Lynchburg,  to  purchase  the  house 
and  lot  at  the  price  of  $700.  which  would  be 
sufficient  to  sittisfy  the  debt  ($450)  which  she 
owed  him  and  to  pay  the  residue  of  the  .deed 
of  trust  debt  Mr.  Hughes  agreed  condition- 
ally to  make  the  purchase  if  upon  examina- 
tion he  found  that  the  house  and  lot  was 
worth  that  sum.  The  appellee  thereupon 
consulted  with  her  counsel  as  to  the  best 
method  of  perfecting  her  title  to  the  proper- 
ty so  that  Mr.  Hughes  could  get  good  title 
to  it  in  the  event  he  concluded  to  take  the 
property.  She  was  advised  by  her  counsel 
to  have  the  trustee  advertise  and  sell  the 
property,  to  get  Mr.  Hughes  to  bid  it  off  in 
his  name,  pay  the  balance  due  on  the  deed 
of  trust  debt,  and  cancel  her  Indebtedness  to 
him.  The  trustee  at  her  request  did  adver- 
tise the  property  for  sale,  but  Mr.  Hughes 
before  the  day  of  sale  examined  or  had  the 
property  examined,  declined  to  bid  upon  it, 
and  did  not  attend  the  sale  because  he  was 
unwilling  to  pay  $700  for  it,  the  price  asked 
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ty  the  appellee,  but  a  few  days  afterwards 
offered  her  $625  for  It,  which  she  declined 
to  accept  The  appellee,  as  she  claims,  ap- 
plied to  her  father  and  the  appellant,  her 
brother-in-law,  who  was  In  the  habit  of  aid- 
ing her  financially,  and  requested  that  one  or 
the  other  of  them  should  bid  in  the  property 
for  her  when  it  was  sold  by  the  trustee ;  that 
at  her  instance  and.  her  father's  the  appel- 
lant agreed  to  bid  off  the  property  for  her 
at  a  sum  sufficient  to  satisfy  the  balance 
due  upon  the  debt  secured  by  the  deed  of 
trust,  to  advance  that  sum  for  her,  and  to 
have  the  house  and  lot  conyeyed  to  him  to 
secure  the  payment  of  the  sum.  The  appel- 
lee, her  father,  and  the  appellant  were  all 
present  on  the  day  of  sale,  and  the  property 
was  bid  off  by  the  latter  at  the  price  of 
|250,  and  upon  the  payment  of  that  sum  the 
trustee  conveyed  the  property  to  him  by  a 
deed  absolute  on  its  face. 

The  appellant  in  his  ezamination-ln-chief 
denies  positively  that  there  was  any  agree- 
ment between  himself  and  the  appellee  as 
to  the  purchase  of  the  property,  and  asserts 
that  he  purchased  it  for  himself.  On  his 
cross-examination  he  states  that,  when  he 
went  to  the  sale  with  the  appellee's  father, 
there  was  some  arrangement  between  them 
by  which  one  or  the  other  was  to  bid  for 
the  property,  but  it  had  not  been  determined 
which  of  them  should  do  so;  and,  when  ask- 
ed the  direct  question  on  cross-examination, 
if  the  arrangement  or  agreement  between 
himself  and  Mr.  May  was  not  substantially 
as  claimed  and  testified  to  by  the  appellee^ 
that  he  should  bid  off  the  property  for  her 
and  advance  the  money  to  pay  for  it — his 
reply  was,  "If  there  was  anything  of  the 
kind  I  have  forgotten  it,"  but  that  he  did 
not  think  there  was. 

The  conduct  and  admissions  of  the  appel- 
lant are  inconsistent  with  the  claim  he  now 
asserts.  The  evidence  of  the  other  witness 
and  the  circumstances  surrounding  the  trans- 
action strongly  corroborate  and  sustain  the 
appellee's  contention.  It  deadly  appears  by 
the. appellant's  own  admissions  that  be  did 
not  bid  off  the  property  for  himself.  It  was 
knocked  off  to  him  for  less  than  half  its 
value,  for  within  a  few  days  afterwards  the 
appellee  was  offered  |525  for  it  by  Mr. 
Hughes,  which  offer  she  declined  to  accept 
The  appellee  collected  the  rents  from  the 
property  as  her  own  for  more  than  two 
years,  and  until  she  and  the  appellant's  wife, 
who  was  her  sister,  had  some  disagreement 
when  the  appellant  notified  the  tenant  in 
the  property  to  pay  the  rents  to  him.  The 
appellee  at  once  consulted  her  counsel  in 
reference  to  the  matter,  and  he  advised  her 
to  permit  the  appellant  to  collect  the  rents 
until  he  had  received  a  sum  sufficient  to  pay 
the  advances  made  by  him  for  her.  The  lat- 
ter never  asserted  any  claim  to  the  rents 
collected  by  the  appellee  or  sought  to  recover 


them  from  her,  and  never,  so  fiar  as  the  rec- 
ord shows,  made  the  claim  that  he  had  pur- 
chased the  property  for  himself  until  just 
before  the  institution  of  this  suit  when  the 
appellee  and  her  husband,  upon  the  advice 
of  her  counsel,  called  upon  him  for  a  state- 
ment of  his  collections  and  disbursements, 
so  that  there  might  be  a  settlement  between 
them. 

After  a  careful  consideration  of  aU  the 
facts  and  circumstances  disclosed  by  the 
record,  we  are  of  opinion  that  the  trial 
court  did  not  err  in  holding  that  the  deed  in 
question,  although  absolute  on  its  face,  was 
a  mortgage,  and  in  enforcing  it  as  such. 

The  decree  complained  of  must  be  afltaned. 

Affirmed. 


OARDWEIiL,  X,  absent. 


(Ill 
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BECKER  V.  JOHNSON. 


(Supreme  Court  of  Appeals  of  Viiginia.     Sept. 

15.  1910.) 

1.  Equitt  (I  447*)— Bnx  or  Rsvikw— -Rbq- 

UISIIVS. 

After  dismissal  of  a  ouit  to  avoid  a  sale  of 
stock  for  false  representations,  the  court  should 
have  allowed  plaintiff  to  file  a  bill  of  review, 
based  on  newly  discovered  evidence,  the  bill  be- 
ing verified  and  accompanied  by  an  affidavit  as- 
to  the  false  representations,  and  It  appearing 
that  plaintiff  had  unsuccessfully  tried  to  ob- 
tain such  evidence  for  tlie  trial  from  the  affiant. 
[E>d.  Note.— For  other  cases,  see  Ek[uity,  Cent. 
Dig.  §S  1091,  1094 ;   Dec.  Dig.  {  447.*] 

2.  Eourrr  (5  447*)— Bill  or  Rjbvikw— Nbw- 

LT  DISCOVEBED   EJVIDENCB. 

In  a  suit  to  declare  a  sale  of  stock  void 
for  false  representations  that  a  certain  person 
had  bought  some  of  the  stock  and  had  imid  a 
certain  price  for  it,  plaintiiFs  request  to  such 
person  to  testify  €ui  to  whether  be  had  made 
Fiich  purchase  was  the  use  of  such  reaf^onable 
diligence  to  obtain  that  evidence  as  should  sus- 
tain a  bill  of  review  on  the  ground  of  the  sub- 
sequent procurement  of  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig,  H  1091,  1094 ;   Dec.  Dig.  |  447.*] 

3.  E)QUiTY  (I  400*)- Bill  of  Review— Am- 

DAVIT— SUJTICIENCT. 

Where  plaintiff  in  a  suit  in  equity  seeks  a 
review  for  newly  discovered  evidence,  his  veri- 
fied bill  accompanied  by  the  affidavit  of  the  pro- 
posed new  witness  setting  forth  his  testimony, 
and  declaring  his  willingness  to  testify,  fulfills 
the  requirement  that  an  answer  under  oath  re- 
quires at  least  the  testimony  of  two  witnesses, 
or  of  one  witness  and  corroborating  circnm- 
stances  to  overcome  it. 

[Ed.  Note. — ^For  other  cases,  see  ESboity,  Cent. 
Dig.  fi  1122 ;   Dec.  Dig.  (  460.*] 

Appeal  from  Corporation  Court  of  City  of 
Roanoke. 

Suit  by  Becker  against  Johnson.  From  the 
decree  for  defendant,  and  tbe  decree  over- 
ruling the  motion  to  file  a  bill  of  review, 
plaintiff  appeals.    Reversed. 

A.  B.  Hunt,  for  appellant.  Price  &  Kyle 
and  S.  H.  Graves,  for  appellee. 

WHITTLE,  J.  This  suit  was  brought  by 
the  appellant,  Becker,  to  rescind  the  sale  of 
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20  shares  of  stock  in  the  nnlyersal  Spring 
Motor  Corporation  and  cancel  4  negotiable 
notes  made  by  him  for  the  purchase  price 
thereof,  on  the  ground  that  the  sale  was 
procured  by  false  representations  frauda- 
lently  made  to  the  plaintilT  by  the  appellee, 
Johnson.  Upon  the  allegation  that  the  notes 
in  question  had  been  placed  In  'the  custody 
of  S.  H.  GrareB  and  subsequently  transfer- 
red to  Tatum,  Davis,  and  Adams,  those  par- 
ties were  Impleaded  along  with  Johnson. 
Graves  disclaimed  all  Interest  in  or  pos- 
session of  the  notes,  but  the  other  defendants 
asserted  ownership  of  them  as  holders  in  due 
course. 

The  material  allegations  of  the  bill  on  the 
main  features  of  the  case  are,  in  substance, 
that  the  defendant,  Johnson,  sold  to  the 
plaintiff  the  20  shares  of  stock  for  $1,200, 
taking  his  four  negotiable  notes  therefor; 
that,  as  an  inducement  to  the  purchase, 
Johnson  represented  (among  other  matters 
not  necessary  to  be  mentioned)  that  A.  BL 
King,  an  influential  and  prosperous  citizen 
of  Boanoke,  had  subscribed  for  100  shares 
of  the  stock  at  the  reduced  price  at  which 
it  was  offered  to  the  plaintiff,  and  had  act- 
ually paid  $2,000  on  his  purchase ;  that  he, 
moreover,  represented  that  S.  H.  Hleroni- 
mous,  another  influential  and  prosperous 
citizeu,  had  likewise  subscribed  for  25  shares 
of  the  stock ;  that  the  plaintiff  knew  nothing 
of  the  existence  of  any  such  company  as  the 
Universal  Spring  Motor  Corporation,  or  of 
its  organization  and  objects  or  the  value  of 
the  stock,  but  relied  and  acted  solely  upon 
the  representations  of  Johnson,  which  con- 
stituted the  inducement  to  the  purchase ;  and 
that  the  representations  in  both  instances 
were  false  and  made  with  Intent  to  deceive 
and  mislead  the  plaintiff  and  induce  him 
to  purchase  stock  which  was  worthless. 

The  hill  called  for  an  answer  under  oath, 
and  Johnson  flled  his  answer  doiying  the 
allegations  of  the  bill,  and  averring  that  his 
codefendants  were  bona  fide  transferees  for 
value  of  the  notes. 

The  depositions  of  the  plaintiff  and  King 
were  taken,  and  the  charge  in  the  bill  as  to 
the  alleged  false  representations  of  Johnson 
of  the  sale  of  100  shares  of  stock  to  the 
latter  was  substantially  proved.  But  the 
plaintiff,  after  diligent  effort,  failed  to  dis- 
cover evidence  to  establish  the  untruth  of 
the  representation  touching  the  sale  of  the 
25  shares  to  Hleronimous. 

In  this  state  of  the  proof  the  case  came 
on  to  be  heard,  and  the  court  was  of  opinion 
that  the  allegations  of  the  bill  were  not  sus- 
tained ;  that  Johnson  was  the  bona  fide  hold- 
er of  the  plaintiff's  notes  on  Jxme  18,  1008, 
and,  establishing  the  titles  of  his  respective 
transferees,  passed  the  decree  complained  of 
dismissing  the  bill  with  costs. 

Shortly  thereafter  and  within  the  time 
prescribed  by  statute,  the  plaintiff  presented 
a  bill  of  review  for  newly  discovered  evi- 
dence, and  moved  the-  court  for  leave  to  file 


the  same  and  to  reinstate  the  original  case 
on  the  docket  This  motion  the  Court  over- 
ruled, and  from  that  order  and  the  former 
decree  dismissing  the  original  hill  this  ap- 
peal was  allowed. 

The  allegation  of  the  bill  of  review,  with 
respect  to  the  newly  discovered  evidence,  is 
substantially  as  follows:  That  prior  to  the 
hearing  of  the  case  the  plaintiff  had  used 
due  diligence  to  obtain  evidence  of  the  fals- 
ity of  Johnson's  representation  that  Hleroni- 
mous had  purchased  25  shares  of  the  stock 
at  the  price  at  which  he  was  offering  it  to 
the  plaintiff,  and  to  that  end  sent  his  attor- 
ney to  Hleronimous  to  ascertain  the  facts, 
but  without  avail,  as  he  positively  declined 
to  furnish  any  information  on  the  subject; 
that  since  the  entry  of  the  decree  Hleroni- 
mous had  voluntarily  made  the  aflldavit  ex- 
hibited with  the  bill  of  review,  to  the  effect 
that  he  did  not  own  a  single  share  of  stock 
In  the  Universal  Spring  Motor  Corporation, 
and  had  never  at  any  time  subscribed  for 
any  of  the  stock  of  that  company,  either  in 
his  own  name  or  in  the  name  of  any  one 
else;  that  he  at  one  time  made  a  partial 
agreement  with  Arthur  Seibert  by  which 
they  conditionally  agreed  between  themselves 
that  they  would  take  some  of  the  stock,  but 
afterwards  determined  not  to  do  so;  and 
that  he  had  never  made  an  agreement  with 
any  agent  or  representative  of  the  company 
to  subscribe  for  stock;  that,  when  he  was 
first  approached  by  counsel  for  the  plaintiff 
to  ascertain  if  he  was  a  subscriber,  he  did 
not  see  fit  to  furnish  any  information  on 
the  subject;  but  that,  since  he  and  Seibert 
had  agreed  between  themselves  not  to  be- 
come subscribers,  he  had  no  hesitancy  in 
disclosing  the  real  facts. 

This  bill  of  review  complies  with  the  rule 
of  practice  of  courts  of  chancery  with  re- 
spect to  such  bills.  It  is  sworn  to  by  the 
plaintiff,  and  sustained  by  the  affidavit  of 
Hleronimous.  The  evidence  relied  on  is  new 
and  could  not  have  been  discovered  by  the 
use  of  ordinary  diligence  in  time  for  the 
former  trial ;  and  it  is  relevant  to  a  distinct 
charge  of  misrepresentation  in  the  bill  and 
is  such  as,  if  true,  ought  to  produce  a  differ- 
ent result  on  a  rehearing  of  the  case.  .  Dur- 
bin  V.  Boanoke  Building  Co.,  108  Va.  468, 
62  S.  E.  339 ;  Cftmpbeirs  Ex'rs  v.  Campbell's 
Ex'r,  22  Grat  649,  (596. 

The  appellant  by  his  counsel  in  good  faith 
made  inquiry  of  Hleronimous  to  ascertain, 
if  possible,  the  facts  concerning  the  represen- 
tation touching  his  ownership  of  the  stock, 
but  without  success.  He  did  all  that  reason- 
able diligence  could  demand  in  that  behalf; 
and  that  satisfied  the  rule  of  practice,  which 
only  imposes  the  duty  upon  the  applicant  for 
a  new  trial  of  exercising  ordinary  (not  extra- 
ordinary) effort  in  the  search  for  evidence 
bearing  upon  the  matter  under  investigation. 
29  Cyc.  892. 

It  is  obvious  that  the  coiporation  court 
was  of  opinion   that  the   evidence  of   the 
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plaintiff  Wis  not  sufSdent  to  eatisfy  the 
role  that,  when  the  till  calls  for  an  answer 
under  oath  and  an  answer  under  oath  re- 
sponsive thereto  is  filed,  it  furnishes  evi- 
dence for  the  defendant,  and  will  be  tak- 
en as  true,  unless  overcome  by  the  testi- 
mony of  two  witnesses  or  of  one  witness 
and  corroborating  drcumstances  or  by  docu- 
mentary evidence.  Coldiron  v.  Ashville  Shoe 
Go.,  93  Va.  364,  25  S.  E.  238.  This  rule  of 
practice,  however,  is  answered  by  the  afll- 
davit  of  Hieronimous,  which  shows  that  he 
stands  prepared  to  testify  to  the  falsity  of 
Johnson's  representation  that  he  had  sub- 
scribed for  25  shares  of  stock. 

For  these  reasons,  we  are  of  opinion  that 
the  corporation  court  erred  in  denying  the 
plaintiff  leave  to  file  his  bill  of  review,  and 
for  that  error  the  order  of  refusal  must  be 
reversed  and  annulled,  and  the  case  remand- 
ed for  further  proceedings  to  be  had  there- 
in not  in  conflict  with  the  views  expressed 
in  this  opinion. 

Reversed. 

CARDWELL,  X,  absent 


(lu  Va.  JOT)  i 

VICARS  V.  SALTER. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

15,  1910.) 

1.    StATUTSS    (I    181*)— OONSTHTJCnOIf— I^GIS- 

ULTivE  Intent. 

The  intention  of  the  Legislature  in  enact- 
ing a  statute  as  gathered  from  the  words  there- 
of or  from  the  occasion  and  necessity  of  the  law, 
where  the  words  are  not  explicit,  is  the  leading 
clue  to  the  construction  of  the  statute. 

[E3d.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  if  259,  263 ;  Dec.  Dig.  {  181.*] 

2.  Statutes  (|  236*)— Remedial   Statutes— 

CONSTBUCnON. 

The  court  in  construing  a  remedial  statute 
should  keep  in  mind  the  old  law,  the  mischief 
to  be  remedied,  and  the  remedy. 

[EJd.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  {§  317,  324,  325;   Dec.  Dig.  {  236.*] 

3.  Lis  Pendens  (§  22*)— Pubchasebs  Pend- 
ing Sunv-BFFEcr. 

The  rule  as  to  the  effect  of  a  lis  pendens  is 
founded  on  its  necessity  to  give  effect  to  Judi- 
cial  proceeding,  for,  without  it,  the  adminis- 
tration of  justice  ml^ht  be  frustrated  by  aliena- 
tions of  that  which  is  the  subject  of  the  litiga- 
tion, pending  the  suit^  and  the  rule,  in  the  ab- 
sence of  statute,  applies  even  in  cases  in  which 
there  is  a  physical  impossibility  that  the  pur- 
chaser could  know'  with  any  possible  diligence 
of  the  existence  of  the  pending  suit. 

[Ed.  Note.— For  other  cases,  see. lis  Pendens, 
Cent  Dig.  {$  31,  84^7 ;   Dec  Dig.  {  22.*] 

4.  Lris  Pendens  ({  18*)— Recobding — Index- 
ing— ^Necessity. 

Code  1904,  {  3566,  providing  that  no  lis 
pendens  shall  affect  a  bona  fide  purchaser  with- 
out actual  notice  unless  a  memorandum  setting 
forth  the  description  of  the  land,  and  the  name 
of  the  person  whose  estate  is  intended  to  be 
affected  by  the  suit  "shall  be  left  with  the  clerk 
of  the  court  ♦  ♦  ♦  who  shall  forthwith  re- 
cord the  said  memorandum  in  the  deed  book  and 
index  the  same  in  the  name  of  the  person  afore- 
said," makes  the  recording  of  the  memorandum 
and  the  indexing  of  it  essential  to  the  docketing 
of  a  lis  pendens;    the  object  of  the  statute  be- 


ing to  provide  a  means  by  which  one  desiring  to 
purchase  land  may  by  an  examination  of  the 
deed  books  ascertain  whether  or  not  there  is  a 
pending  suit  which  may  affect  the  title. 

[Ed.  Note.— For  other  cases,  see  lis  Pendens, 
Dec.  Dig.  9  la*] 

6.  Las   Pendens    (S   22*)— Bona   Fids   Pub- 

CHASEA— Notice  . 

In  the  absence  of  record  notice  the  knowl- 
edge required  oy  statute  which  will  affect  a  pur- 
chaser pending  a  suit  must  affect  the  con- 
science of  the  purchaser,  and  the  notice  may  be 
either  actual  or  circumstantial  or  presumptive: 
but  it  is  not  sufficient  if  it  merely  puts  the  pur- 
chaser on  inquiry,  but  it  must  be  clear  and 
strong  and  such  as  to  fix  on  him  the  imputation 
of  bad  faith  in  making  the  purchase. 

[Ed.  Note.— For  other  cases,  see  I^  Pendens, 
Dec.  Dig.  {  22.*1 

Appeal  from  Circuit  Court,  Russell  County. 

Suit  between  one  Vicars  and  one  Salyer. 
From  a  decree  for  Salyer,  Vicars  appcseUa. 
ASLrmeCL 

Vicars  &  Peery,  for  appellant  Bond  & 
Bruce,  W.  W.  Bird,  and  R.  S.  Meade,  for  ap- 
pellee. 

BUCHANAN,  J.  The  appellee,  Salyer,  was 
a  purchaser  of  land  whilst  a  suit  was  pend- 
ing to  set  aside  a  conveyance  thereof  (upon 
the  ground  that  it  was  made  to  hinder  and 
defraud  the  creditors  of  the  grantor)  and  to 
subject  the  land  to  the  payment  of  certain 
debts  due  from  the  grantor.  Such  proceed- 
ings were  had  in  the  cause  as  resulted  in  a 
sale  of  the  land.  The  trial  court  held  that 
the  rights  of  the  pendente  lite  purchaser  were 
superior  to  those  of  the  purchaser  at  the  ju- 
dicial sale.  From  that  decree  this  appeal 
was  taken. 

The  contention  of  the  appellant  is  that  the 
suit  to  subject  the  land  was  properly  docket- 
ed under  the  provisions  of  section  3566  of 
the  Code  of  1904,  or,  if  it  were  not  ttiat  the 
appellee  had  actual  notice  of  the  pendency  of 
the  suit  when  he  purchased,  and  that  the  tri- 
al court  therefore  erred  in  holding  his  pur- 
chase valid. 

The  appellee,  on  the  other  hand,  denies 
that  the  lis  pendens  was  properly  docketed, 
and  also  denies  that  he  had  actual  notice  of 
the  pendency  of  the  suit 

The  ground  upon  which  the  appellee  denies 
that  the  lis  pendens  was  properly  docketed 
is  that  it  was  not  indexed  as  to  the  grantee 
in  the  deed  sought  to  be  set  aside — ^the  per- 
son from  whom  the  appellee  purchased. 

The  language  of  section  3566  of  the  Code  is 
as  follows:  ''No  lis  pendens,  or  attachment 
under  chapter  one  hundred  and  forty-one, 
shall  bind  or  affect  a  bona  fide  purchaser  of 
real  estate,  for  valuable  consideration,  with- 
out actual  notice  of  such  lis  i>enden8  or  at- 
tachment unless  and  until  a  memorandum 
setting  forth  the  title  of  the  cause,  the  gen- 
eral object  thereof,  the  court  in  which  it  is 
pending,  a  description  of  the  land,  and  the 
name  of  the  person  whose  estate  is  intend- 
ed to  be  affected  thereby,  shall  be  left  with 
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the  dexk  of  the  coart  of  the  county  or  cor- 
poration in  which  the  land  is  situate,  who 
shall  forthwith  record  the  said  memorandum 
in  the  deed  book,  and  index  the  same  In  the 
name  of  the  person  aforesaid." 

The  question  presented  for  our  decision  is 
whether  "indexing**  is  a  part  and  a  n^essary 
part  of  docketing  of  a  lis  pendens.  In  oth- 
er words,  is  the  docketing  incomplete  until 
the  lis  pendens  is  properly  indexed  in  the 
name  of  the  defendants,  as  provided  by  sec- 
tion 3566? 

The  meaning  of  that  section  is,  of  course, 
to  be  derived  from  the  statute  itself;  but,  as 
was  said  by  Judge  Moncure  in  Fox's  Adm'r 
Y.  Ck>mmonwealth,  16  Grat  1,  10:  "In  the 
exposition  of  a  statute  the  leading  clue  to  the 
construction  to  be  made  is  the  intention  of 
the  Legislature,  and  that  may  be  discover- 
ed from  different  signs.  As  a  primary  rule, 
it  is  to  be  collected  from  the  words.  When 
the  words  are  not  explicit,  it  is  to  be  gath- 
ered from  the  occasion  and  necessity  of  the 
law,  being  the  causes  which  moved  the  Leg- 
islature to  enact  it." 

Section  3566  being  a  remedial  statute,  in 
construing  it  there  should  be  kept  in  mind 
the  old  law,  the  mischief  Intended  to  be  rem- 
edied, and  the  remedy.  Claflin  &  Co.  v.  Steen- 
bo<^  &  Co.,  18  Grat  860,  and  authorities 
dted  by  Judge  Joynes. 

It  is  not  explicitly  or  distinctly  stated  in 
flection  8566  that  indexing  is  necessary  to 
complete  the  docketing  of  the  lis  pendens. 
Neither  is  It  explicitly  or  distinctly  stated 
that  recording  in  the  deed  book  the  mem- 
orandum left  with  the  clerk  is  necessary  to 
complete  the  docketing.  Yet,  if  the  recording 
of  the  memorandum  in  the  deed  book  is  not 
essential  to  the  docketing  of  the  lis  pendens, 
little  good  would  be  accomplished  by  the  sec- 
tion— ^at  least,  the  statute  would  fall  far  short 
of  remedying  the  mischief  which  existed  un- 
der the  old  law. 

In  Newman  v.  Chapman,  2  Rand.  93,  102- 
105,  14  Am.  Dec.  766,  the  doctrine  upon 
which  lis  pendens  rests  is  clearly,  and,  as 
we  understand  it,  correctly,  stated  by  Judge 
Green.  He  says  that:  "The  rule  as  to  the 
effect  of  a  lis  pendens  is  founded  upon  the 
necessity  of  such  a  rule  to  give  effect  to  the 
proceedings  of  courts  of  justice.  Without  it 
the  administration  of  justice  might,  in  all 
cases,  be  frustrated  by  successive  alienations 
of  the  property  which  was  the  object  of 
litigation,  pending  the  suit,  so  that  every 
judgment  and  decree  would  be  rendered 
abortive  where  the  recovery  of  specific  prop- 
erty was  the  object  This  necessity  is  so 
obvious  that  there  was  no  occasion  to  re- 
tort to  the  presumption  that  the  purchaser 
really  had  or  by  inquiry  might  have  had  no- 
tice of  the  pendency  of  the  suit  to  justify 
the  existence  of  the  rule.  In  fact,  it  applied 
In  cases  in  which  there  was  a  physical  im- 
possibility that  the  purchaser  could  know, 
with  any  possible  diligence  on  his  part,  of 
the  existence  of  the  suit    •    •    •»»    After 


showing  that  the  rule  of  Ub  pendens  was 
less  harsh  as  administered  by  courts  of  chan 
eery  than  by  the  common  law  courts,  he 
continues:  "This  principle,  however  neces- 
sary, was  harsh  in  its  effects  upon  bona  fide 
purchasers,  and  was  confined  in  its  operation 
to  the  extent  of  the  policy  on  which  it  was 
founded.    •    •    •»» 

Because  of  the  hardship  which  frequently 
resulted  from  the  enforcement  of  the  rule, 
especially  to  bona  fide  purchasers,  statutes 
have  been  passed  in  E}ngland  and  in  many  of 
the  states  of  this  country  intended,  as  far  as 
practicable,  to  remedy  the  mischiefs  of  the 
old  law,  or  to  lessen  its  hardships.  One  of 
the  objects  of  the  Legislature  in  enacting 
section  3566  manifestly  was  to  provide  a 
means  by  which  a  person  desiring  to  pur- 
chase land  might  by  an  examination  of  the 
deed  books  In  the  county  where  the  land 
was  situated  ascertain  whether  or  not  there 
was  pending  a  suit  which  might  affect  the 
title  to  the  land.  This  object  could  not  be 
accomplished  by  the  mere  leaving  of  the 
memorandum  required  with  the  clerk.  An 
examination  of  the  deed  books  would  dis- 
close nothing  in  regard  to  the  pending  suit 
unless,  as  the  section  provides,  that  memo- 
randum was  spread  upon  or  recorded  in  the 
deed  book.  As  before  stated,  if  indexing  the 
lis  pendens  after  it  has  been  spread  upon 
or  recorded  in  the  deed  book  is  not  an  essen- 
tial part  of  its  docketing,  then  copying  the 
memorandum  in  the  deed  book  is  not  for 
the  language  of  the  section  cannot  be  man- 
datory as  to  the  one  and  merely  directory  as 
to  the  other.  The  provision  of  the  statute  is 
that  the  memorandum  required  "shall  be 
left  with  the  clerk  of  the  court  of  the  county 
or  corporation  in  which  the  land  is  situate, 
who  shall  forthwith  record  the  said  memo- 
randum in  the  deed  book  and  Index  the  same 
in  the  name  of  the  person  aforesaid." 

The  provisions  of  the  section  as  to  record- 
ing the  memorandum  in  the  proper  deed  book 
and  indexing  it  being  the  same,  both  are  es- 
sential to  the  complete  docketing  of  a  lis 
pendens  or  neither  is.  To  hold  that  neither 
Is,  not  only  renders  the  index  to  the  deed 
books  an  untrustworthy  guide  in  the  exam- 
ination of  a  title,  but  renders  the  deed  books 
themselves  an  untrustworthy  guide  and 
makes  it  necessary,  if  a  purchaser  would  be 
safe,  to  have  the  clerk's  office  searched  to 
see  if  a  memorandum  of  a  pending  suit  had 
been  left  with  the  clerk.  Such  a  construc- 
tion would  not  remedy  the  mischief  of  the 
old  law  and  accomplish  the  manifest  inten- 
tion of  the  Legislature  of  making  the  deed 
books  of  the  county  show  the  state  of  the 
title  to  land  so  far  as  affected  by  pending 
suits.  It  seems  to  us  that  to  require  a  pur- 
chaser to  look  to  any  other  source  of  in- 
formation than  the  deed  books — ^that  which 
the  statute  has  provided  for  him — ^would  be 
contrary  to  the  spirit  and  policy  if  not  the 
letter  of  the  statute. 

We  are  of  opinion,  therefore,  that  section 
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sary  that  such  Intention  should  be  expressly 
declared,  but  It  may  be  gathered  from  the 
whole  and  every  part  of  the  instrument 
But  the  will  must  be  reasonably  construed, 
even  where  by  so  doing  the  parties  are  put 
to  an  election.  Penn  y.  Guggenheimer,  su' 
pra,  and  cases  cited;  Wilkinson  v.  Dent,  K 
R.  6  Chan.  339. 

The  difficulty  of  ascertaining  the  testator's 
Intent  is  generally,  if  not  always,  greater 
where  he  has  a  partial  Interest  in  the  prop- 
erty devised  than  where  he  undertakes  to 
dispose  of  an  estate  In  which  he  has  no  in- 
terest In  the  former  case  the  presumption 
is  that  he  Intended  to  dispose  of  that  which 
he  might  properly  devise  and  nothing  more; 
and  this  presumption  will  always  prevail  un« 
less  the  Intention  is  clearly  manifested  by 
demonstration  plain  or  necessary  Implication 
on  the  part  of  the  testator  to  dlsi)ose  of  the 
whole  estate  including  Interests  other  than 
his  own.  Usually  where  he  has  an  undivided 
Interest  in  certain  property,  and  he  uses 
general  words  in  disposing  of  it,  as  ''all  my 
lands,"  or  "all  my  estate,"  no  case  of  elec- 
tion arises;  for  it  does  not  plainly  appear 
that  he  Intended  to  dispose  of  anything  not 
his  own.  Penn  v.  Guggenheimer,  supra,  and 
authorities  cited ;  Note  to  Noys  v.  Mordaunt, 
1  White  &  Tudor's  Lead.  Cases,  pt  1,  514, 
and  cases  cited.  But,  if  a  testator  having  an 
undivided  interest  in  a  particular  property 
devises  the  property  specifically  to  his  co- 
owner,  a  case  of  election  does  arise,  and  the 
devisee  must  elect  between  his  own  inter- 
est in  the  property  and  the  interest  given  him 
by  the  wUl.  Same  authorities;  Miller  v. 
Thurgood,  83  Beavan,  496;  Padberry  v. 
Clark,  2  McNaughton  &  Gordon.  297. 

Liet  us  apply  these  principles  to  the  case 
under  consideration.  By  the  first  clause  of 
the  will,  the  testator  devises  the  dwelling 
house  and  land  connected  therewith  occupied 
by  him  and  his  wife  as  a  homestead.  That 
property  consisted  of  two  parcels — one  lot  up- 
on which  the  dwelling  house  was  situated  and 
in  which  he  only  owned  an  undivided  moiety, 
and  another  lot  connected  with  and  used 
as  a  part  of  the  homestead,  of  which  he  was 
the  sole  owner.  The  devise  is  not  limited  to 
his  interest  in  the  lands  devised.  The  prop- 
erty is  described  specifically  as  that  occupied 
as  a  homestead  and  as  an  entirety.  The 
language  of  the  devise  is  such  as  would  be 
suitable, in  disposing  of  the  whole  property. 
It  is  ample,  complete,  and  correct -for  that 
purpose,  but  wholly  Inapplicable  to  a  gift  of 
a  moiety  merely  in  the  lot  on  which  the 
dwelling  house  was  located. 

It  seems  to  us  that  there  can  be  no  reason- 
able doubt  that  it  was  the  intention  of  the 
testator  to  dispose  of  the  entire  homestead 
property. 

Having  reached  the  conclusion  that  the  ap- 
pellant by  the  provisions  of  her  husband's 
will  was  put  to  her  election,  and  that  she 
could  not  and  cannot  choose  both  her  own 
estate  and  the  bequests  made  in  her  favor, 


the  next  question  is:  Has  she  made  such 
election? 

The  proof  of  an  election  may  be  express 
or  it  may  be  implied  from  the  acts  and  con- 
duct of  the  party,  but  in  either  case  it  must 
have  been  with  knowledge  of  the  party's 
rights  and  with  the  intention  of  making  au 
election.  See  Showalter  v.  Showalter,  107 
Va.  713,  720,  60  S.  E.  48,  and  authorities 
cited. 

There  was  no  express  election  in  this  case. 
The  acts  and  conduct  of  the  appellant  in 
holding  and  using  the  property  actually  own- 
ed by  her  husband  and  in  claiming  it  in  her 
bill  show  that  she  was  claiming  under  the 
will.  But  there  Is  nothing  In  her  acts  and 
conduct  nor  in  the  allegations  of  her  bill 
which  show  that  in  claiming  her  husband's 
property  given  her  by  the  will  she  knew 
that  she  must  surrender  her  fee-simple  in- 
terest in  the  dwelling  house  property,  or 
that  she  intended  to  do  so.  There  is  nothing 
to  show  that  she  has  not  always  placed  the 
same  construction  upon  the  will  that  she 
now  contends  for,  and  that  she  did  not  in 
good  faith  shape  her  conduct  by  such  inter- 
pretation. So  far  as  the  record  shows,  no 
one  placed  a  different  construction  upon  it 
prior  to  the  filing  of  the  answer  of  the  adult 
appellees,  or  that  she  was  ever  called  upon 
by  any  party  In  interest  to  elect  which  of 
the  two  interests  she  would  take — ^her  own 
fee-simple  interest  in  the  dwelling  house 
property  or  the  interest  given  her  by  the  will. 

Where  an  election  is  once  made  by  a  party 
bound  to  elect,  either  expressly  or  impliedly, 
with  full  knowledge  of  all  the  facts,  it  binds 
him  and  those  who  claim  under  him,  although 
made  in  ignorance  of  the  law.  Penn  v.  Gug- 
genheimer, supra,  76  Va.  850,  851.  Igno- 
rance of  law  is  no  excuse  for  a  party's  con- 
duct But.  as  was  held  In  Burton  v.  Haden, 
108  Va.  51,  56,  60  S.  B.  736,  15  L.-  R.  A.  (N. 
S.)  1038,  the  maxim  that  ignorance  of  the  law 
is  no  excuse  is  confined  to  matters  of  the 
general  rules  of  law,  and  has  no  application 
to  the  mistakes  of  persons  as  to  their  own 
private  rights  and  interests.  The  latter,  as 
was  said  in  that  case,  stand  upon  the  footing 
of  mistakes  of  fact. 

"It  is  true,"  said  Lord  Chancellor  Westbury 
in  Spread  v.  Morgan,  11  H.  of  L.  Cases,  588, 
602,  **as  a  general  proposition,  that  knowl- 
edge of  the  law  must  be  Imputed  to  every 
person,  but  it  would  be  too  much  to  impute 
knowledge  of  this  rule  of  equity  (elec- 
tion).   •     •    •" 

Treating  this  rule  of  equity  as  a  matter  of 
fact  and  not  as  a  matter  of  law,  it  would 
seem  that  the  appellant's  election  to  claim 
under  the  will  of  her  husband  was  made 
under  a  mis'conception  of  her  rights. 

Where  a  party  has  elected  to  claim  under 
an  Instrument  under  a  misconception  of  fact 
such  election  may  not  be  binding. 

In  2  Pom,  E>q.  Jur.  $  515,  it  is  said:  "To 
raise  an  inference  of  election  from  the  par- 
ty's conduct  merely,  it  must  appear  that  he 
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knew  of  bis  right  to  elect  and  not  merely 
of  the  instrument  giving  him  snch  right,  and 
that  he  had  full  knowledge  of  all  the  facts 
concerning  the  parties.  As  an  election  is 
necessarily  a  definite  choice  of  the  party  to 
take  one  of  the  properties  and  to  reject  the 
other,  his  conduct,  in  order  that  an  election 
may  be  inferred,  must  be  done  with  an  in- 
tention to  elect  and  must  show  such  inten- 
tion." 

In  1  Jarman  on  Wills,  m.  p.  435,  it  is  said: 
"In  order  to  presume  an  election  from  the 
acts  of  any  person,  that  person  must  be 
shown  to  have  had  full  knowledge  of  all 
the  requisite  circumstances,  as  to  the  amount 
of  the  different  properties,  his  own  rights  in 
respect  to  them,  etc.,  and  a  person  having 
elected  under  a  misconception  is  entitled  to 
make  a  fresh  election." 

In  2  Min.  Inst.  (4th  Ed.)  at  page  1006^ 
quoted  with  approval  in  Showalter  v.  Show- 
alter,  supra,  it  is  said:  "It  is  well  establish- 
ed that  no  one  shall  be  constrained  to  make 
an  election  until  the  interests  to  which  the 
election  relates  are  clearly  defined  and  their 
relative  values  ascertained,  and  an  election 
made  before  that  is  done  will  for  the  most 
part  be  disregarded,  at  least  if  made  under 
mistaken  impressions  as  to  the  facts;  but 
only  upon  the  terms  (supposing  the  election 
to  have  been  unambiguously  made)  of  restor- 
ing other  persons,  whose  rights  are  affected 
by  the  party's  act  of  election,  to  the  same 
situation  substantially  as  if  the  act  had  not 
taken  place."  And  at  page  1008  it  is  said: 
"Clear  proof  of  an  election  made  must  be 
furnished,  and  ambiguous  acts  and  conduct 
will  in  general  not  be  so  construed,  unless 
in  those  cases  where  the  interests  of  others 
have  been  affected  by  the  acts  and  require 
that  they  should  be  Interpreted  to  amount  to 
an  election.    •    ♦    ♦ »» 

Where  a  person  bound  to  elect  between 
two  properties  continues  in  possession  or  en- 
jo3Pinent  or  receipt  of  the  rents  and  profits 
of  both,  without  being  called  upon  by  the 
other  party  interested  to  elect,  this  conduct 
indicates  no  intention  of  taking  one  and  re- 
jecting the  other,  and  does  not  therefore 
amount  to  an  election.  1  Pom.  Eq.  (1st  E3d.) 
f  575,  citing  among  other  cases.  Spread  v. 
Morgan,  supra.  See,  also,  Padbury  v.  Clark, 
supra. 

From  these  authorities  it  would  seem  clear 
that,  where  a  party  elects  to  take  under  a 
will  under  a  misconception  of  fact  as  to  his 
rights  and  interests  under  the  will,  such  elec- 
tion will  be  disregarded  where  the  other  par- 
ties affected  by  such  election  can  be  placed 
substantially  in  the  same  situation  as  if  no 
such  election  had  been  made. 

The  only  person  affected  by  the  election 
made  by  the  appellant  is  her  infant  son,  and 
nothing  has  grown  out  of  her  action  which 
will  work  wrong  or  injury  to  him. 

It  is  earnestly  insisted  by  the  appellees' 


counsel  that  It  Is  too  late  now  for  the  appel- 
lant to  make  a  new  election,  since  the  stat- 
ute (Code  1904,  §  2271)  requires  that  a  widow 
must  renounce,  if  at  all,  the  provisions  of  her 
husband's  will  within  one  year  after  its 
admission  to  probate. 

That  section  has  no  application  to  a  case 
like  this.  "It  was  intended  to  provide  how 
a  widow  must  proceed  who  desires  to  reject 
the  provisions  made  for  her  by  her  husband's 
will  out  of  property  other  than  her  own 
and  take  such  Interest  in  his  lands  as  the 
law  gives  her.  Where  a  testator  disposes  of 
property  belonging  to  his  wife  in  her  own 
right,  and  also  makes  provision  for  her  by 
his  will,  she  has  the  same  right  of  election 
as  to  such  property  as  any  other  person,  and 
whether  or  not  she  has  elected  to  take  under 
or  against  the  will  is  to  be  determined  as 
in  other  cases."  Pence  v.  Life,  104  Va.  518, 
521,  62  S.  E.  257,  and  cases  cited;  Showalter 
V.  Showalter,  supra. 

We  are  of  opinion  that  the  appellant  has 
not  yet  made  an  irrevocable  election,  and  that 
the  trial  court  erred  in  holding  that  she  had. 

We  are  further  of  opinion  that  the  trial 
court  in  the  decree  appealed  from  properly 
construed  the  will,  and  that  the  cross-error 
assigned  is  without  merit 

For  the  error  in  the  decree  holding  that 
the  appellant  had  made  a  binding  election, 
the  decree  must  be  reversed,  and  the  cause 
remanded  to  be  further  proceeded  In  not  In 
conflict  with  the  views  expressed  in  this  opin- 
ion and  with  liberty  to  the  appellant  to  make 
her  election  between  her  fee-simple  Interest 
in  the  dwelling  house  property  and  the  life 
estate  or  less  in  all  the  property  disposed  of 
by  her  husband's  will. 

Keversed. 

CARDWELL,  J.,  absent 

(Ul  Va.  334) 
WILBURN  et  al.  v.  RAINES  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

15,*  1910.) 

1.  Highways  (|  72*)— Proceedings— Res  Ju- 
dicata. 

Where  the  good  faith  of  applicants  for 
changes  of  a  road  was  not  questioned,  and  it 
was  not  alleged  that  the  requested  changes  were 
the  same  as  those  involved  in  previous  applica- 
tions, the  decision  on  the  previous  applications 
was  not  res  judicata,  notwithstanding  prior  de- 
cisions on  similar  applications ;  the  doctrine  of 
res  judicata  not  being  strictly  applied  to  such 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Highways 
Dec,  Dig.  §  72.*] 

2.  Constitutional  Law  (§  280*)— Due  Pro 
cess  of  Law. 

Acts  190a  c.  346,  providing  for  the  estab' 
lishment,  alteration,  and  discontinuance  o1 
roads  in  a  county,  and  for  the  appointment  in 
each  magisterial  district  thereof  of  a  board  of 
road  commissioners,  with  power  to  establish 
and  alter  roads  on  notice  to  the  landowners, 
who  may  attend  and  offer  evidence,  and  who 
may  appeal  to  a  commission  from  another  dis- 
trict, and  to  the  circuit  court  and  the  Supreme 
Court  of  Appeals  on  the  question  of  just  com- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Ind?xei 
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pensation,  etc.,  Is  not  invalid  bm  depriving  the 
owners  of  their  property  without  due  process  of 
law. 

[Ed.  Note. — For  other  cases,  see  Gonstitntional 
Law,  Dec  Diir.  I  280.*] 

3.  BiaNENT  Domain  (S  1*)— Natubk  of  Pow- 
KB-^UDiciAL  Questions. 

The  condemnation  of  private  property  for 
road  purposes  involves  the  exercise  of  the  pow- 
er of  eminent  domain  as  an  attribute  of  sover- 
eignty, which  may  be  exerted  by  the  Legisla- 
ture directly  or  through  such  agencies  as  it 
pleases,  and  the  matter  of  ascertaining  compen- 
sation, which  is  judicial,  so  that  the  owner  may 
have  that  question  investigated  and  determined 
by  an  impartial  tribunal,  and  under  Const.  1902, 
I  88  (Code  1904,  p.  ccxxx),  may  appeal  to  the 
Supreme  Court  of  Appeals,  but  the  Legislature 
may  limit  the  right  of  appeal  to  the  judicial 
question  only. 

[Ekl.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ii  1,  2 ;  Dec.  Dig.  {  1.*] 

4.  Statutes  (|  123*)— Ttflb— Suiticienct. 

The  title  of  Acts  1908,  c.  346,  relating  to 
the  establishment,  alteration,  discontinuance, 
and  working  of  roads  of  a  designated  county, 
and  to  the  punishment  of  obstructions  of  the 
road  commissioners  in  the  discharge  of  their  du- 
ties, and  the  punishment  of  road  officials  for 
neglect  of  their  duties,  expresses  the  general 
purpose  of  the  act,  and  the  subordinate  features 
of  it  are  germane  to  the  general  object,  so  that 
the  act  does  not  contravene  Const.  1902,  $  52 
(Code  1904,  p.  ccxxi),  in  that  it  embraces  more 
than  one  object. 

[Ed.    Note.— For   other    cases,    see    Statutes, 
Dec.  Dig.  {  123.*] 

5.  Statutes  (|  109*)— Title— Sufficiency. 

A  title  fairly  expressing  the  general  sub- 
ject of  a  statute  covers  provisions  for  all  proper 
means  and  instrumentalities,  which  will,  or  may, 
facilitate  the  accomplishment  or  enforcement  of 
the  purpose  expressed. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  f §  13G-139 ;   Dec.  Dig.  I  109.*] 

6.  Highways  (|  157*)— Obstructions— Stat- 
utes. 

The  Legislature  may  invest  road  officers 
with  power  to  remove  obstructions  from  public 
highways,  and  Acts  1908,  c.  346,  relating  to 
roads  in  a  designated  county,  is  not  unconsti- 
tutional because  it  gives  the  road  officers  pro- 
vided for  authority  to  remove  obstructions  from 
such  roads. 

[Ed.   Note. — For  other  cases,  see   Highways, 
Dec.  Dig.  S  157.*1 

7.  Highways  (J  19*)— Establishment— Stat- 
utes. 

Acts  1908,  c.  346,  providing  for  the  estab- 
lishment of  roads  in  a  designated  county,  must 
be  construed  in  connection  with  the  general 
road  law,  and  the  provisions  of  the  general  law 
prevail  as  to  the  establishment  of  a  road 
through  an  orchard,  cemetery,  or  home,  where 
the  special  act  is  silent  on  that  subject. 

[Ed.   Note.— For  other  cases,   see  Highways, 
Dec.  Dig.  i  19.*] 

8.  Statutes    (|    97*)  —  Highways  —  Special 

La  W  [^— V  A  Ll  DITY . 

Const  1902,  8  64  (Code  1904.  p.  ccxxiv), 
prohibiting  local  laws  in  enumerated  cases,  does 
not  forbia  the  passage  of  special  road  laws, 
where,  in  the  judgment  of  the  Legislature,  the 
matter  cannot  be  provided  for  by  general  law. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  S  97.*] 

Appeal  from  Circuit  Court,  Giles  County. 


Suit  by  one  Wilbum  and  others  against 
one  Raines  and  others.  From  a  decree  of 
dismissal,  plaintiffs  appeaL    Alfirmed. 

Jackson  &  Williams  and  Williams  &  Far- 
rier, for  appellants.  McCormick,  Henson  & 
Broun,  for  appellees. 

WHITTLE,  J.  This  appeal  is  from  a  de- 
cree dismissing  on  demurrer  a  bill  in  equity 
by  the- appellant.  Impleading  the  board  of 
road  commissioners  of  Walker's  creek  magis- 
terial district  in  Giles  county,  to  have  an  act 
to  provide  for  "the  establishing,  altering, 
discontinuing,  and  working  and  keeping  in 
repair  the  roads  and  bridges  of  that  county," 
and  for  Incidental  purposes,  as  amended,  ap- 
proved March  14,  1908y  declared  unconstitu- 
tional.   Acts  1908,  p.  611,  c.  346. 

Before  considering  the  constitutional  ques- 
tions relied  on,  we  shall  notice  tlie  assign- 
ment of  error,  that  the  matters  prayed  for 
in  the  application  for  a  change  of  road  are 
res  ad  judicata.  This  assignment  rests  upon 
the  allegation  that  on  three  previous  occa- 
sions, covering  a  period  of  17  years,  some 
of  ttie  present  applicants  had  petitioned  for 
the  location  or  change  of  the  same  road 
through  the  land  of  the  appellants. 

The  question  whether  the  state  ever  ex- 
hausts its  power  of  eminent  domain  in  the 
matter  of  establishing  public  highways  need 
not  npw  be  considered.  It  Is  an  important 
public  question,  and  too  rigid  an  application 
of  the  doctrine  of  res  ad  judicata  to  such  pro- 
ceedings by  a  few  individuals  so  as  to  bind 
the  state  or  the  community  at  large  might 
be  attended  with  embarrassing  consequences. 
Conditions  are  constantly  changing  and  cir- 
cumstances which  did  not  exist  at  the  time 
of  the  first  refusal  may  subsequently  arise 
and  render  the  establishment  of  a  new  road 
or  a  change  in  an  old  one  Imperative.  On 
the  other  hand,  courts  of  equity  are  always 
open  to  restrain  the  abuse  of  the  power. 

In  this  case  the  good  faith  of  the  appli- 
cants is  not  questioned,  and,  moreover.  It  Is  not 
alleged  that  the  proposed  changes  are  the  same 
as  those  involved  in  previous  applications. 

The  1)111  assails  the  constitutionality  of  the 
act  on  two  grounds:  (1)  Because  it  deprives 
the  owners  of  their  property  for  public  use 
without  due  process  of  law;  and  (2)  because 
it  denies  them  the  right  of  appeal  to  this 
court  except  on  the  question  of  damages. 

The  act,  to  some  extent  at  least,  seems  to 
have  been  modeled  after  the  Pulaski  county 
road  law.  Acts  1897-98,  p.  97.  c.  95.  That 
act  provides  that  the  application  of  five  free- 
holders  for  changes  in  the  location  of  roads 
shall  be  made  to  the  road  board  comx>08ed  of 
the  chairman  of  the  board  of  supervisors  and 
the  member  of  the  board  and  road  commis- 
sioners from  the  district  affected.  This 
board  viewed  the  location,  and,  if  deemed 
advisable,  made  the  changes,  assessed  dam- 
ages to  the  landowners,  and  reported  Its  ac- 
tion to  the  county  court.    The  county  court 
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was  not  empowered  to  snperyise  or  review 
the  action  of  the  road  board,  but  merely  di- 
rected the  report  to  be  recorded  and  notified 
the  landowners  of  its  action  in  order  that 
they  might  appeal  on  the  question  of  dam- 
ages. Such  appeal  was  either  to  a  supple- 
mental commission  or  to  the  county  court 
In  other  words,  the  road  was  established  ex 
parte  and  without  the  intervention  of  the 
court  with  right  of  appeal  to  the  county 
court  and  Jury  only  as  to  damages,  and  was 
final  except  on  questions  of  law. 

The  Giles  county  act  provides  for  a  similar 
commission,  the  supervisor,  and  road  commis- 
sioner, who  in  case  of  disagreement  can  call 
in  the  county  surveyor.  Their  view'  Is  not 
ex  parte,  but  notice  of  time  and  place  is  giv- 
en the  landowners  who  may  attend  and  offer 
evidence  which  the  commission  must  con- 
sider, and  be  heard;  and,  to  avoid  local  prej- 
udice, with  right  of  appeal  to  a  commission 
from  another  district  Likewise,  in  all  cases 
an  appeal  lies  to  the  drailt  court  and  Jury 
on  the  question  of  Just  compensation;  and 
upon  that  question  a  further  appeal  lies  from 
the  decision  of  the  court  and  Jury  to  this 
court,  both  on  law  and  fact,  by  virtue  of 
the  general  law.  The  act  thus  provides  for 
the  location  of  the  road  only  after  notice  and 
hearing,  with  right  of  appeal  to  a  second 
commission,  a,nd  unrestricted  appeal  to  the 
court  and  Jury  and  ultimately  to  this  court 
on  the  question  of  Just  compensation. 

This  act  is  far  more  liberal  to  the  land- 
owner than  the  Pulaski  county  act  The  lat- 
ter act  was  construed  by  this  court  in  Paint- 
er V.  St  Clair,  98  Va.  85,  34  S.  B.  989,  and 
it  was  there  held  that  it  did  not  authorize 
the  taking  of  private  property  without  "due 
process  of  law."  On  that  point  the  court 
said:  "The  bet  is  also  assailed  as  unconstitu- 
tional in  that  it  takes  the  property  of  the 
citizen  'without  due  process  of  law.'  The 
power  of  eminent  domain  is  an  incident  of 
sovereignty.  It  is  vested  in  the  Legislature, 
and  It  can  only  be  set  in  motion  by  virtue  of 
legislative  enactment,  by  which  the  time, 
manner,  and  occasion  of  its  exercise  are  di- 
rected and  controlled,  except  as  restrained 
by  the  Constitution.  The  Legislature  is 
clothed  with  exclusive  authority  to  deter- 
mine when  the  necessity  exists  for  exercising 
the  power.  It  may  exercise  it  directly,  or 
it  may  select  such  agencies  as  it  pleases,  and 
confer  upon  them  the  right,  subject  only  to 
the  limitations  contained  in  the  Constitution, 
and  with  respect  to  it  *due  process  of  law* 
only  requires  that  it  shall  be  exercised  in 
subordination  to  the  established  principle, 
that  private  property  cannot  be  taken  for 
public  use  without  the  consent  of  the  own- 
er, save  upon  payment  to  him  of  Just  com- 
pensation. 10  Am.  &  E2ng.  Enc.  of  Law  (2d 
Ed.)  309;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
166  U  S.  226  [17  Sup.  Ct  581,  41  L.  Ed. 
9791;  Lewis  on  Eminent  Domain,  S§  237,  238, 
240,  242,  253,  254."    Commission  of  Fisheries 


V.  Hampton  Roads  Oyster,  etc.,  Ass'n,  109  Va. 
565,  64  S.  E.  1041,  3  Va.  App.  290. 

The  second  ground  of  objection  is  that 
the  act  Is  in  conflict  with  section  88,  art. 
6,  Const  Va.  (Code  1904,  p.  ccxxx),  in  that 
it  denies  an  appeal  to  this  court  in  a  con- 
troversy "concerning  the  condemnation  of 
property  ♦  ♦  •  and  a  roadway,"  except 
as  to  the  amount  of  damages. 

This  contention  grows  out  of  a  miscon- 
ception of  the  scope  of  the  foregoing  provi- 
sion. The  condemnation  of  private  property 
for  road  purposes  involves  the  exercise  of 
dual  functions.  The  one,  the  power  of  «ni- 
nent  domain,  as  an  attribute  of  sovereignty, 
may  be  exerted  by  the  Legislature  ''directly, 
or  it  may  select  such  agencies  as  it  pleases, 
and  confer  upon  them  the  right"  Painter  v. 
St.  Olair,  supra.  The  other,  the  matter  of 
ascertaining  a  Just  compensation  for  the 
property  condemned,  is  Judicial  in  its  char- 
acter, and  the  owner  is  entitled  to  have  that 
question  investigated  and  determined  by  an 
impartial  tribunal,  and  by  section  88  of  the 
Constitution,  with  the  ultimate  right  of  ap- 
peal to  this  court  And  this  latter  right  is, 
as  we  have  seen,  fully  safeguarded. 

It  is  true  that  under  the  general  road  law 
there  Is  an  unrestricted  right  of  appeal  to 
this  court;  but  it  is  also  true  that  it  Is 
within  the  competency  of  the  Legislature  by 
special  enactment  to  limit  that  right  to  Ju- 
dicial questions  only. 

It  was  urged  in  argument  that  the  act  con- 
travenes section  52,  art.  4  (page  ccxxi),  in 
that  it  embraces  more  than  one  object  It 
is  a  sufficient  answer  to  this  objection  to 
say  that  the  general  purpose  of  the  act  is 
expressed  in  the  title,  and  that  the  subor- 
dinate features  of  it  are  not  incongruous 
with,  but  are  germane  to,  the  general  object. 

The  rule  in  such  case  is  well  stated  in  26 
Am.  &  Eng.  Enc.  of  Law,  p.  588:  ''A  title 
fairly  expressing  the  general  subject  covers 
provisions  for  all  proper  means  and  instru- 
mentalities which  will  or  may  facilitate  the 
accomplishment  or  enforcement  of  the  pur- 
pose expressed,  such,  for  instance,  as  a  pro- 
vision prohibiting  violations  of  the  act,  or  pre^ 
scribing  a  penalty  or  other  punishment  for 
violations." 

This  general  statement  of  the  law  is  in 
harmony  with  the  decision^  of  this  court. 
See  Bertram  v.  Commonwealth,  108  Va.  902, 
62  S.  E.  969,  and  cases  cited. 

It  was  also  contended  that  the  act  is  un- 
constitutional because  it  gives  the  road  board 
authority  to  remove  fences,  woodpiles,  or 
other  obstructions  which  may  be  in  the  road. 
The  part  of  the  Constitution  which  this  sec- 
tion of  the  act  is  supposed  to  infringe  is  not 
pointed  out,  and  no  objection  is  perceived 
to  investing  road  ofl&cers  with  power  to  re- 
move obstructions  from  public  highways.  In- 
deed, It  is  a  right  possessed  by  any  citizen 
having  occasion  to  travel  the  public  roads  of 
the  commonwealth. 
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It  wa8  argued,  however,  that,  as  no  ex- 
press limitations  are  Imposed  on  the  road 
board  with  respect  to  the  location  of  roads, 
they  could  Invade  the  precincts  of  the  citi- 
zen's home,  yard,  garden,  orchard,  or  ceme- 
tery for  purposes  of  expropriation.  This  is 
a  total  misapprehension  of  the  act,  which 
must,  of  course,  be  construed  in  connection 
with  the  general  road  law,  and,  when  silent 
on  any  subject,  the  general  law,  which  pro- 
hibits such  taking,  prevails. 

Other  questions  relied  on  in  argument  have 
been  considered,  but  are  not  deemed  of  suffi- 
cient Importance  to  demand  special  notice. 
The  Ck>nstitution  of  Virginia  does  not  for- 
bid the  passagre  of  special  road  laws  where 
in  the  judgment  of  the  General  Assembly 
such  enactment  cannot  be  provided  for  by 
general  law.  Article  4,  §  64  (page  ccxxiv). 
And  it  is  matter  of  conmion  knowledge  that 
for  time  out  of  mind  such  laws  have  been 
enacted  in  this  state  many  of  which  are  now 
in  force  throughout  the  commonwealth,  and 
it  would  lead  to  disastrous  consequences  for 
the  courts  to  declare  them  Invalid  upon  an 
overstrict  construction  of  legislative  discre- 
tion. 

Upon  the  whole  case,  we  find  no  error  In 
the  decree  under  review,  and  it  must  be  af- 
firmed. 

Affirmed. 

CARDWBLL,  J.,  absent. 

(Ill  Va.  298) 

SHOFFNER  v.   SUTHERLAND  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.*    Sept. 

15,  1910.) 

1.  Appeal  and  Ebrob  (|  171*)— Questions 
Reviewable  —  Theory  op  Case  in  Tbial 
Court. 

Where  a  case  was  tried  in  the  lower  court 
on  a  theory  not  presented  by  the  pleadings,  the 
court  on  appeal  will  review  the  case  on  the  same 
theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  105&-1061;  Dec^  Dig.  § 
171.*] 

2.  Waters  and  Water  Courses  (S  69*)~Poii- 
LUTioN  OF  Stream— Rights  or  Riparian 
Owners. 

Any  use  of  a  stream  that  materially  fouls 
the  water,  or  a  deposit  therein  of  any  filth  tiiat 
so  far  affects  the  water  as  to  impair  its  value 
for  ordinary  purposes,  or  anything  which  ren- 
ders the  water  offensive  to  taste  or  smell,  or 
which  is  calculated  to  excite  disgust  in  those 
using  it  for  ordinary  purposes,  is  a  nuisance, 
which  equity  will  enjoin  at  the  suit  of  a  ri- 
parian owner  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Oonrses,  Cent  Dig.  §§  60,  61 ;  Dec.  Dig. 
§  60.*] 

S.  Waters  and  Water  Courses  (§  61>*)  — 
Pollution  of  Stream— Eights  of  Riparian 
Owners. 

An  operator  of  a  sawmill  on  a  stream 
threw  sawdust  into  the  stream,  so  that  the  same 
was  deposited  in  it  and  in  springs  near  to  it. 
The  deposits  discolored  the  water,  and  in  warm 
weather  the  decaying  sawdust  gave  it  an  of- 
fensive odor.  Live  stock  in  some  instances  re- 
fused to  drink  the  water,  and  it  was  less  fit 
for   domestic  purposes   and   was  unwholesome. 


Physicians  believed  that  the  decaying  sawdust 
deposits  affected  the  purity  of  the  water,  and 
generally  caused  disease  along  the  streams 
where  found.  Held,  that  the  use  of  the  stream 
was  in  violation  of  the  rights  of  a  lower  ri- 
parian owner,  who  could  sue  to  restrain  such 
use. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §§  60,  61 ;  DecT'Dig^ 
§  69.*] 

Appeal  from  Circuit  Court,  Dickenson 
County. 

Suit  by  J.  E.  L.  Sutherland  and  J.  M.  Pow- 
ers against  J.  E.  Shoffner.  From  a  decree 
for  plalntlfifs,  defendant  appeals.     Affirmed. 

Vicars  &  Peery.  R.  E.  Chase,  and  A.  A 
Skeen,  for  appellant.  S.  H.  Sutherland,  for 
appellees. 

BUCHANAN,  J.  This  is  a  suit  brought 
by  lower  riparian  landowners  to  restrain  a 
sawmill  operator  higher  up  the  stream  from 
casting  into  the  stream  sawdust  and  other 
substances  which  it  is  alleged  polluted  the 
water,  and  rendered  it  unwholesome  and  un- 
fit for  domestic  purposes. 

The  relative  rights  of  an  upper  and  lower 
riparian  owner  were  carefully  considered  by 
the  court  in  the  recent  case  of  Trevett  t. 
Prison  Association,  98  Va.  332,  36  S.  E.  373. 
50  L.  R.  A.  564,  81  Am.  St  Rep.  727.  and  the 
conclusion  reached,  as  correctly  stated  in  the 
syllabus  of  the  case,  that  **the  natural  pollu- 
tion of  water  in  its  flow  through  populous 
regions  of  country  cannot  ordinarily  be  re- 
strained. But  any  use  of  a  stream  that  ma- 
terially fouls  and  adulterates  the  water,  or 
the  deposit  or  discharge  therein  of  any  filth 
or  noxious  substance  that  so  far  affects  the 
water  as  to  impair  its  value  for  the  ordinary 
purposes  of  life,  or  anything  which  renders 
the  water  less  wholesome  than  when  In  its 
ordinary  state,  or  which  renders  It  oflfensive 
to  taste  or  smell,  or  which  is  naturally  cal- 
culated to  excite  disgust  in  those  using  the 
water  for  the  ordinary  purposes  of  life,  will 
constitute  a  nuisance  which  courts  of  equity 
will  enjoin,  or  for  which  a  lower  riparian 
owner  injured  thereby  is  entitled  to  redress.'' 

It  is  insisted  by  the  appellees*  counsel  in 
argun\ent  that  the  appellant  was  not  a  ripa- 
rian owner,  and  therefore  did  not  have  the 
rights  of  such  an  owner.  Whether  he  was 
or  not  does  not  appear,  and,  as  no  such  ques- 
tion was  raised  in  the  pleadings,  this  court 
will  consider  the  case  as  if  he  were  a  riparian 
owner,  as  seems  to  have  been  done  in  the 
trial  court. 

It  is  a  conceded  fact  in  the  case  that  the 
appellant  was  0];)erating  a  sawmill  on  said 
stream  and  had  been  for  some  months,  and 
that,  except  during  the  dry  season,  he  did 
cast  the  sawdust  from  his  mill  into  the 
stream.  The  appellant  seeks  to  justify  such 
use  of  the  stream  on  the  ground  that  he  was 
almost  entirely  engaged  in  sawing  poplar 
lumber  upon  his  mill  which  was  a  band  mill  ; 
that  sawdust  from  poplar  cut  on  a  band  mill 
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l8  very  light,  floats  readily  upon  the  water, 
and  is  carried  down  the  creek  into  larger 
streams,  and  could  not  from  the  character 
and  rapidity  of  the  stream  damage  any  one 
by  lodging  or  sinking  therein;  and  that  even 
If  it  were  deposited  in  and  along  the  stream, 
which  is  denied,  it  is  not  a  noxious  or  un- 
wholesome substance,  and  did  not  pollute 
the  stream  or  render  it  less  valuable  for 
domestic  purposes. 

The  contention  of  the  appellees,  on  the  oth- 
er hand,  is  that  all  the  sawdust  did  not  float 
into  other  streams,  but  was  deposited  in 
quantities  in  and  along  the  stream,  and  in 
times  of  high  water  was  backed  and  deposit- 
ed in  springs  near  the  stream,  thereby  dis- 
coloring the  water,  causing  it  to  have  an  of- 
fensive odor,  impairing  its  value  for  domestic 
purposes,  and  rendering  it  unwholesome,  of- 
fensive and  injuriously  affecting  the  health 
of  the  people  dwelling  along  the  stream. 

The  evidence  is  conflicting,  but  it  clearly 
preponderates  in  favor  of  the  appellees'  con- 
tention. The  weight  of  evidence  not  only 
shows  that  sawdust  was  deposited  in  and 
along  the  stream  on  which  the  sawmill  was 
located  and  in  springs  near  to  the  stream, 
but  that  these  deposits  discolored  the  water; 
that  in  warm  weather  the  decaying  sawdust 
gave  the  water  an  ofPensive  odor ;  that  stock 
In  some  instances  refused  to  drink  it;  that 
it  was  less  fit  for  domestic  purposes,  was  un- 
wholesome, and  in  the  opinion  of  physicians 
decaying  sawdust  deposits  affected  the  pu- 
rity of  the  water,  and  were  frequently,  if  not 
generally,  the  cause  of  disease  along  the 
streams  in  which  the  deposits  were  found. 

It  is  insisted  by  the  appellant's  counsel 
that  restraining  sawmill  operators  from  cast- 
ing sawdust  into  the  streams  along  which 
they  are  operating  will  be  very  hurtful  to 
the  vast  lumber  Interests  of  the  southwestern 
part  of  the  state,  and  will  hinder  the  develop- 
ment of  that  great  source  of  wealth. 

"It  would,"  as  was  said  in  Townsend  v. 
Norfolk  Ry.  Co.,  105  Va.  49,  52  S.  E.  978,  4 
Ia  R.  A.  (N.  S.)  87,  115  Am.  St.  Rep.  842, 
•*be  a  source  of  regret  if,  in  the  administra- 
tion of  justice  by  the  establishment  and  en- 
forcement of  sound  principles,  the  prosperity 
of  our  people  should  be  hindered  or  checked, 
but  it  would  be  not  only  a  source  of  regret, 
but  of  reproach,  if  material  prosperity  were 
stimulated  and  encouraged  by  a  refusal  to 
give  to  any  citizen  a  remedy  for  wrongs  he 
may  sustain,  even  though  inflicted  by  forces 
which  constitute  factors  in  our  material  de- 
velopment and  growth.  Courts  have  no  poli- 
lies,  and  cannot  permit  consequences  to  in- 
fluence their  judgment  further  than  to  serve 
as  warnings  and  incentives  to  thorough  in- 
vestigation and  careful  consideration  of  the 
causes  submitted  to  them." 

Upon  the  facts  disclosed  by  the  record,  we 
are  of  opinion  that  the  use  made  of  the 
stream  by  the  appellant  in  casting  sawdust 


into  it  was  in  violation  of  the  rights  of  the 
appellees,  and  that  the  trial  court  did  not  err 
in  enjoining  the  appellant  from  such  use. 
,The  decree  complained  of  must  therefore  be 
affirmed. 
Affirmed. 

OARDWELIi,  J.,  absent. 

'"^^^'^  (111  Va.  283) 

MEADB  et  al.   v.   KING  et   al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

15,  1910.) 

1.  Quieting  Title  (fl  10,  12*)  — Prerequi- 
sites TO  Remedy— OiOAii  Title  and  Pos- 
session. 

To  sue  to  cancel  a  deed  as  a  cloud  on  title, 
plaintiff  mnst  allege  and  prove  that  he  holds 
the  legal  title  and  possession. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  %%  8-12,  3^5;  Dec.  Dig.  §f 
10,  12.*] 

2.  Quieting   Title   (§    12*)— Possession  'of 

PlAINTIFT— SUPFICIENCT  TO   MAINTAIN    AC- 
TION. 

Since  a  landlord's  rights  under  a  lease  de- 
volved upon  his  grantees,  an  attempted  attorn- 
ment by  the  tenant  to  plaintiffis  by  delivering 
the  keys  was  a  fraud  on  the  landlord's  rights, 
and  plaintiffs  cannot  rely  on  it  as  showing  a 
possession  entitling  them  to  sue  to  quiet  title. 

LEd.  Note.— For  other  cases,  see  Quieting  1^- 
tle,  Cent.  Dig.  S§  8-12,  44,  45;  Dec.  Dig.  § 
12.*] 

Appeal  from  Circuit  Court,  Russell  County. 

Bill  by  J.  D.  King  and  another  against 
Robert  B.  Meade  and  another.  From  a  de- 
ci'ee  for  complainants,  defendants  appeal. 
Reversed. 

W.  W.  Bird  and  R.  S.  Meade,  for  appel- 
lants.    E.  S.  Finney,  for  appellees. 

WHITTLE,  J.  This  is  a  suit  in  equity 
brought  by  the  appellees,  J.  D.  and  Esther 
King  (who  assert  ownership  and  possession 
of  the  land  in  controversy,  and  title  to  cer- 
tain personal  property,  by  deed  from  Mar- 
garet E.  Patrick  dated  July  13,  1907),  to  set 
aside  a  deed  of  August  25,  1906,  from  Isaac 
li.  Patrick  and  Margaret  B.  Patrick,  his  wife, 
conveying  the  same  property  to  the  appel- 
lants, Robert  B.  and  Alice  M.  Meade,  as 
creating  a  cloud  on  their  title  to  the  land. 
The  consideration  for  both  deeds  was  the 
support  and  maintenance  of  the  grantors. 
The  deed  to  the  appellan.ts  also  stipulated 
that  they  should  add  a  room  to  their  dwell- 
ing for  the  occupancy  of  the  grantors,  which 
was  done,  and  Patrick  and  wife  moved  to 
the  residence  of  appellants  where  they  dwelt 
until  November  25,  1906,  when  Isaac  L.  Pat- 
rick died. 

In  July,  1907,  Mrs.  Patrick,  who  was  in 
very  feeble  health  at  the  time,  against  the 
remonstrance  of  the  appellants,  left  their 
home  and  was  talcen  to  the  home  of  the  ap- 
pellees, where,  having  executed  the  deed  of 
July  13,  1907,  she  died  on  August  25th  fol- 
lowing. 

The  alleged  source  of  power  in  Mrs.  Pat- 
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rick  to  ezecnte  the  deed  of  Jnlf  18th  Is 
a  will  made  by  her  late  husband,  dated  April 
7,  1906,  in  which,  after  providing  for  the 
payment  of  debts,  he  gives  his  entire  estate 
to  his  wife.  Appellants  insist  that  this  will 
was  revoked  and  rendered  wholly  Inoperative 
by  the  subsequent  deed  from  the  testator  and 
wife  which  invested  them  with  the  complete 
title  to  the  property,  subject  to  be  divested 
only  by  their  failure  to  perform  the  condi- 
tions subsequent  contained  in  their  deed. 

It  was,  moreover,  contended  that  the  breach 
of  a  condition  subsequent  does  not  ipso  facto 
operate  a  reverter  of  the  title,  and  the  es- 
tate continues  in  full  force  until  proper  pro- 
ceedings are  taken  to  consummate  the  for- 
feiture, either  by  the  grantor  in  his  lifetime 
or  his  heirs  at  law,  and  that  an  unenforced 
right  of  reverter  in  property  is  not  the  sub- 
ject of  devise. 

In  our  view  of  the  case,  it  Is  not  necessary 
to  consider  the  issues  of  law  and  fact  raised 
by  these  contentiona  The  sole  ground  of 
equitable  jurisdiction  set  up  in  the  bill  Is 
for  the  cancellation  of  the  appellants'  deed, 
as  casting  a  cloud  on  the  appellees*  title. 

The  principle  has  been  frequently  enunci- 
ated and  steadfastly  adhered  to  by  this  court, 
that  to  maintain  such  a  suit  it  is  indispensa- 
ble for  the  plaintiff  to  allege  and  prove  that 
he  holds  both  the  legal  title  and  possession 
of  the  land  in  controversy. 

In  Smith  V.  Thomas,  99  Va.  86,  37  S.  B. 
784,  Cardwell,  J.,  after  laying  down  the  fore- 
going rule,  observes:  •«•  •  •  And,  even 
where  such  a  bill  avers  title  and  possession 
of  the  lands  in  plaintiff,  if,  upon  the  hearing 
of  the  cause,  the  evidence  failed  to  show  his 
possession,  the  bill  would  be  dismissed  for 
the  want  of  jurisdiction  in  a  court  of  equi- 
ty." Carroll  v.  Brown,  28  Grat  791 ;  Steams 
V.  Harmon,  80  Va.  48;  Otey  v.  Stuart,  91 
Va.  714,  22  S.  B.  513 ;  Va.  Coal  ft  Iron  Co.  v. 
Kelly,  98  Va.  332,  24  S.  El  1020;  Kane  v.  Va. 
Coal  &  Iron  Co.,  97  Va.  329,  33  S.  B.  627; 
Glenn  v.  Brown,  99  Va.  822,  38  S.  B.  189; 
Steinman  v.  Vicars,  99  Va.  595,  39  S.  B.  227 ; 
Neff  v.  Rymon,  100  Va.  521,  42  S.  B.  314; 
Glenn  v.  West,  108  Va.  521,  49  S.  E.  671; 
Tax  Title  Co.  v.  Denoon,  107  Va.  201,  67 
S.  Bl  586. 

In  this  case  the  evidence  fails  to  sustain 
the  allegation  that  the  plaintiffs  were  in  pos- 
session of  the  land  at  the  time  of  the  institu- 
tion of  the  suit  in  January,  1908^ 

The  foundation  of  their  claim  to  possession 
rests  upon  the  alleged  attornment  to  them  by 
Davenport,  who  acquired  possession  under  a 
lease  from  Isaac  Im  Patrick.  This  lease  ex- 
pired in  the  fall  of  1907,  but  possession  was 
continued  under  it  until  March  1,  1908.  The 
rights  of  Patrick  under  the  lease  devolved 
up<Mi  the  appellants  as  his  grantees,  and 
the  attempted  attornment  by  their  tenant  to 
the  appellees  by  delivery  of  the  keys  to  the 
premises  was  a  fraud  on  the  rights  of  the 


landlord,  in  which  the  appellees  participated, 
and  they  took  In  subordination  to  those  rights. 

In  Bmeridc  v.  Tavener,  9  Grat  220,  223,  &S 
Am.  Dec.  217,  Lee,  J.,  says:  "A  tenant  can- 
not be  permitted  to  question  or  Impugn  the 
title  of  his  landlord  during  the  contlnnance 
of  the  tenancy,  nor  until  he  has  restored  the 
possession  or  done  what  would  be  regarded 
as  equivalent;  nor  can  he  be  permitted  to 
deny  that  the  possession  so  received  was  the 
possession  of  his  landlord.  And  the  rule  is 
extended  to  the  case  of  a  tenant  acquiring 
the  possession  by  wrong  against  the  owner, 
and  to  one  holding  over  after  the  expiration 
of  his  lease;  and  it  applies,  whether  the 
question  arises  directly  in  an  action  brought 
against  the  tenant  to  recover  the  possession, 
or  in  a  collateral  form  in  some  other  action.** 
Again,  at  page  225,  of  9  Grat  (58  Am.  Dec. 
217),  the  learned  judge  remarks:  "Thus  Al- 
ton acquired  by  the  conveyance  from  Bmer- 
ick  and  his  transfer  of  the  possession,  as 
against  the  lessor  Tavener,  no  greater  right 
than  that  by  which  Bmerlck  held  the  posses- 
sion. He  took  the  premises  in  the  same 
plight  and  condition  In  which  they  were  held 
by  him,  and  with  all  the  duties  and  responsi- 
bilities, so  far  as  Tavener  was  concerned, 
which  could  attach  to  Bmerlck  himself.  This 
doctrine,  that  a  tenant  cannot  be  permitted, 
by  any  act  of  his  during  the  tenancy,  or  un- 
til he  surrenders  the  possession,  to  call  in 
question  his  landlord's  title,  is  as  well  sus- 
tained in  reason  and  justice  as  it  Is  sup- 
ported by  numerous  authorities." 

In  Reusens  v.  Lawson,  91  Va.  226.  237,  21 
S.  B.  347,  350,  the  court  says:  *^he  relation 
of  landlord  and  tenant  is  one  carefully  guard- 
ed by  the  law,  and  it  will  not  allow  one 
who  has  come  into  the  possession  of  land 
under  another  to  set  up  an  adverse  claim  to 
it  without  full  notice  of  his  disclaimer  or 
assertion  of  adverse  title."  Hulvey  v.  Hul- 
vey,  92  Va.  182,  23  S.  B.  233;  Neff  v.  Ry- 
mon, supra. 

Applying  these  principles  to  the  evidence, 
it  is  clear  that  the  plaintiffs  were  not  in  pos- 
session of  the  land  at  the  institution  of  this 
suit,  and  therefore  were  not  entitled  to  In- 
voke the  equitable  Jurisdiction  of  the  court. 

For  these  reasons,  the  decree  appealed 
from  must  be  reversed  and  the  bill  dismissed 

Reversed. 

OARDWBIiL,  J.,  absent 

'     CUl  Va.  2S3' 

ROANOKB  RY.  ft  BL£3CrrRI0  CO.  ▼. 
STBRRBTT. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

IQi,  1910.) 

1.  Appeal  and   Bbbob   (J  1002^— Review— 

VEBDICT— OONCLUSIVKNESS. 

A  verdict  on  conflictiiig  evidence  is  oonda- 
sive  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  §§  3935-3937;  Dec.  Dig.  | 
1002.*] 
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2.  Daicagkb  (I   214*)— Personal  Iicjxtbibs— 

iNSTBUCnONS. 

An  instruction  that  if  one,  waing  for  per- 
sonal injuries,  refused  to  submit  to  pnysicians* 
treatment  or  to  follow  their  instructiona,  ahe 
could  not  recover  ao  far  as  her  injuries  were 
aggravated  by  such  refusal,  was  properly  modi- 
fied to  require  a  finding  that  the  refusal  was  un- 
reasonable where  the  physicians  were  defend- 
ant's surgeons. 

[ESd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |  542;   Dec  Dig.  §  214.*] 

3.  Gabbiebs   (S  316*)— Injuries  to  Passbn- 
oers—Neougence— Burden  of  Proof. 

The  burden  rested  primarily  on  a  street  car 
passenger,  suing  for  injuries  caused  by  a  bridge 
collapsing  under  the  car,  to  show  the  company's 
negligence,  but  proof  of  injuiy  through  the  ac- 
cident was  sufficient 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  88  1261,  1262,  128&-1294;  Dec.  Dig. 
I  816.*] 

4.  Carriers  (|  816*)— Injxtbt  to  Passengers 
—Negligence— Burden  of  Proof. 

In  a  suit  by  a  passenger  against  a  carrier 
for  personal  injuries,  proof  of  the  accident  shows 
negligence  prima  facie,  and  requires  the  carrier 
to  disprove  negligence,  and  show  that  the  acci- 
dent was  inevitable,  or  resulted  from  a  cause 
against  which  human  care  and  foresight  could 
not  provide. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8§  1261,  1262,  1283-1294 ;  Dec.  Dig. 
I  816.*] 

5.  Carriers   (8  321*)— Injuries  to  Passen- 
gers—Instructions— Negligence. 

In  an  action  for  injury  to  a  street  car  pas- 
senger caused  by  a  bridge  collapsing  under  the 
car,  it  was  not  error  to  instruct  that  if  the 
proximate  cause  of  the  collapse  "might  have 
been"  the  slipping  of  stringers,  and  that  the  de- 
fendant was  negligent  in  the  method  adopted  in 
placing  the  stringers  in  the  bridge,  plaintiff 
could  recover. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  88  1247,  1326-1337,  1343 ;   Dea  Dig. 

Error  to  Circnit  Court,  Roanoke  County. 

Action  by  Mary  K,  Sterrett  against  the 
Roanoke  Railway  &  Electric  Company.  BYom 
a  judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

Hall,  Woods  &  Jackson  and  Kime  &  Fox, 
for  plaintiff  in  error.  Scott,  Attizer  &  Watts, 
N.  H.  Hairstoo,  and  Hoge  &  Penn,  for  defend- 
ant in  error. 

WHITTLE,  J.  This  case  Is  before  ns  the 
second  time.  See  Roanoke  Ry.  &  E.  Oo.  v. 
Sterrett,  108  Va.  533,  62  S.  E.  385,  19  L.  R. 
A.  (N.  S.)  316,  128  Am.  St  Rep.  971. 

At  the  last  trial  the  plaintiff,  Mary  E. 
Sterrett,  was  awarded  $5,700  damages  for 
Injuries  sustained  by  her  while  a  passenger 
on  a  motor  car  of  the  defendant  caused  by 
the  falling  in  of  its  bridge  over  Tinker  creek 
between  Vinton  and  Roanoke.  On  the  morn- 
ing of  the  accident  Mrs.  Sterrett  boarded  the 
car  in  question  near  Vinton  for  Roanoke. 
Tbe  car  continned  to  take  on  passengers  un- 
til It  reached  the  bridge,  and  entered  upon 
It  In  an  overcrowded  condition,  moving  slow- 
ly, and,  when  upon  the  extreme  western  sec- 


tion, the  structure  suddenly  collapsed,  and 
In  the  fall  the  plaintiff,  who  was  standing  In 
the  aisle  about  midway  of  the  car,  received 
the  injuries  for  which  she  sues. 

On  the  last  as  upon  the  first  trial,  two 
wholly  distinct  theories  were  presented  as 
to  the  cause  of  the  accident.  On  behalf  of 
the  plaintiff  It  was  insisted  that  the  original 
plan  of  the  bridge  called  for  stringers  with 
sufficient  lap,  resting  upon  eye-beams,  and  se- 
curely fastened  together  so  as  to  prevent 
the  possibility  of  slipping;  that  some  eight 
or  ten  months  prior  to  the  accident  the 
stringers  originally  nsed  In  the  bridge  by 
the  Virginia  Bridge  &  Iron  Company,  who 
constructed  it,  were  removed  and  replaced 
by  new  stringers  laid  end  to  end  and  unfas- 
tened ;  and  that  the  slipping  of  some  of  these 
stringers  from  their  supports  caused  the 
bridge  to  collapse.  On  tne  other  hand,  the 
theory  of  the  defendant  is  that  there  was  a 
defective  weld  In  one  of  the  Iron  cords,  up- 
on which  the  bridge  was  dependent  for  sup- 
port; that  the  cord  broke  at  the  weak  point 
and  the  bridge  fell ;  and  that  the  defect  was 
latent,  and  could  not  be  discovered  by  In- 
spection. 

On  the  first  appeal  the  evidence  was  found 
entirely  Insufficient  to  sustain  the  plaintiff's 
theory.  Indeed,  the  plaintiff  Introduced  no 
expert  evidence  on  the  subject,  and  the  opin- 
ion witnesses  for  the  defendant  testified  that 
the  conditions  described  by  the  nonexpert 
witnesses,  even  If  true,  could  not  possibly 
have  caused  or  contributed  to  the  accident. 
They  explained  the  mechanism  of  the  bridge 
— that  it  was  built  in  sections,  united  by  Iron 
cords,  which  bound  them  In  one  span  and 
held  up  the  structure,  and  that  It  fell  by 
reason  of  the  latent  defect  In  the  weld  of 
one  of  the  eye-bars  forming  the  bottom  cord, 
as  before  described.  The  judgment  was  con- 
sequently reversed  by  this  court  and  a  new 
trial  awarded. 

It  would  serve  no  good  purpose  to  discuss 
In  detail  the  evidence  as  disclosed  by  the 
present  record.  It  Is  enough  to  say  that  it 
Is  to  the  last  degree  conflicting.  The  ex- 
pert testimony  of  the  plaintiff  controverts 
utterly  the  defendant's  theory,  and  sustains 
the  opposing  byiRDthesis,  that  the  accident 
resulted  from  the  slipping  of  the  substituted 
stringers  from  the  eye-beams  caused  by  the 
negMgent  manner  In  which  they  were  placed 
and  maintained  In  the  bridga  Upon  famil- 
iar principles,  therefore,  the  verdict  of  the 
jury  is  conclusive  upon  that  phase  of  the 
case. 

The  assignments  of  error  touching  Instruc- 
tions involve  the  amendment  of  Instructions 
•*C"  and  "D"  as  offered  by  the  defendant 

Instruction  "C,"  as  amended,  told  the  jury 
"that  If  they  believe  from  the  evidence  that 
the  plaintiff  unreasonably  refused  to  submit 
to  the  treatm^it  of  physicians,  or  unreason- 
ably refused  to  follow  their  instructions  In 
regard  to  her  injuries,  and  that  in  conse- 
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quence  of  her  refusal  so  to  do  her  Injury 
was  aggravated  aud  increased,  then  she  can- 
not recover  ♦  •  ♦  to  the  extent  her  con- 
duct resulted  in  damage  to  her,  and  which 
might  have  been  avoided  and  prevented  by 
submitting  to  the  treatment  and  following 
the  directions  of  her  physicians.'* 

The  objection  goes  to  the  interpolation  of 
the  word  "unreasonably"  In  the  instruction. 
The  physicians  alluded  to  were  the  surgeons 
of  the  defendant  employed  by  the  company 
to  attend  the  plaintiff.  She  had  also  en- 
gaged physicians  of  her  own  selection,  and 
by  the  instruction  as  originally  offered  was 
held  bound  at  the  risk  of  curtailing  her  re- 
covery of  damages  to  submit  to  the  treat- 
ment prescribed  by  the  defendant's  surgeons 
whether  reasonable  or  unreasonable.  The 
amended  instruction  correctly  told  the  jury 
that  the  plaintiff's  right  of  recovery  could 
only  be  affected  by  her  unreasonably  refus- 
ing to  submit  to  the  treatment  or  follow  the 
instructions  of  physicians. 

The  concluding  paragraph  of  instruction 
"D,"  as  amended,  is  as  follows,  the  italicized 
words  indicating  the  amendment  to  which 
exception  was  talcen:  "Now,  if  the  jury  be- 
lieve from  the  evidence  that  the  proximate 
cause  of  the  collapse  of  the  bridge  mi-ght 
have  heen  the  slipping  of  one  or  more  of  the 
stringers  from  the  eye-beams,  and  that  the 
defendant  was  negligent  in  the  method  it 
adopted  in  placing  and  maintaining  said 
stringers  in  the  bridge,  they  must  find  for 
the  plaintiff;  and,  if  they  believe  from  the 
evidence  that  the  proximate  and  sole  cause 
of  the  collapse  of  the  bridge  was  the  break- 
ing of  said  loop-bar,  owing  to  a  hidden  or 
latent  defect  therein,  then  they  must  find 
for  the  defendant •• 

It  is  true  the  burden  rested  upon  the  plain- 
tiff primarily  to  establish  the  negligence  of 
the  defendant,  but,  as  was  said  on  the  for- 
mer appeal,  "where  the  plaintiff  has  shown 
that  she  was  injured  by  the  breaking  down 
of  the  brlidge  and  overturning  of  the  car, 
then  this  is  sufficient  proof  of  negligence  on 
the  part  of  the  defendant  company  to  meet 
the  requirements  above  stated." 

In  an  action  by  a  passenger  against  a  com- 
mon carrier  for  personal  Injuries,  proof  of 
the  accident  raises  a  prima  facie  presump- 
tion of  negligence,  and  shifts  upon  the  de- 
fendant the  burden  of  proving  that  it  has 
not  been  guilty  of  negligence,  and  that  the 
accident  resulted  from  inevitable  casualty, 
or  some  cause  against  which  human  care 
and  foresight  could  not  provide.  According- 
ly, this  court,  on  the  first  appeal,  apijroved 
the  following  instruction:  "The  slightest 
neglect  against  which  human  prudence  and 
foresight  might  have  guarded,  and  by  reason 
of  which  the  injury  may  have  been  occasion- 
ed, renders  the  Roanoke  Railway  Company 
liable  in  damages  for  such  injury.  B.  &  O. 
R.  Co.  V.  Wlghtman's  Adm'r,  29  Grat.  431, 


26  Am.  Rep.  384;  B.  &  O.  R.  Co.  t.  Noell'a 
Adm'r,  32  Grat.  394." 

The  amendment  objected  to  Is  in  the  lan- 
guage of  the  foregoing  instruction,  which 
correctly  measures  the  high  degree  of  re- 
sponsibility owing  from  a  common  carrier 
to  a  passenger  and  is  conclusive  on  the  point 
at  issue. 

Upon  the  whole  case  we  find  no  error  In 
the  judgment,  and  it  must  be  afilrmed. 

Afi^rmed. 

CARDWELL,  J.,  absent. 


(in  Va.  237) 
BANK  OF  POCAHONTAS  v.  BROWNING. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

15,  1910.) 

Ububy  (§  53*)— Transaction  Constituting. 

Notes  given  in  satisfaction  of  a  jud^nnent 
and  of  claims  in  another  pending  suit  under  an 
agreement  for  an  extension  of  time  were  usuri- 
ous where  they  included  a  sum  paid  by  the 
creditor  as  attorney's  fees ;  the  transaction  not 
being  affected  by  the  fact  that  the  judgment 
was  marlced  satisfied,  and  the  pending  smt  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §§  114-118;    Dec.  Dig.  S  53.*] 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  the  Bank  of  Pocahontas  against 
James  Browning.  From  a  judgment  for  de- 
fendant, plaintifi!  brings  error.    Affirmed. 

Sexton  &  Roberts  and  Henry  &  Graham, 
for  plaintiff  In  error.  Henson  &  Bowen,  for 
defendant  in  error. 

HARRISON,  J.  The  facts  In  this  case  are 
agreed.  They  show  that  James  Browning 
was  indebted  to  the  Bank  of  Pocahontas  in 
the  sum  of  $26,217,  of  which  $2,200  had  been 
reduced  to  judgment,  and  suit  was  pending 
to  obtain  judgment  for  the  residue.  In  this 
situation  Browning  applied  to  the  bank  for 
an  extension  of  time,  which  was  granted, 
upon  the  terms  that  he  would  execute  his 
notes  with  his  wife  as  indorser,  at  30  and  60 
days,  for  the  full  amount  of  his  indebtedness, 
and,  in  addition  thereto,  that  he  would  pay 
$600  due  from  the  bank  to  Its  attorneys  for 
their  services  in  prosecuting  the  suits,  and 
would  also  pay  all  costs  of  such  suits.  The 
bank  on  its  part  was  to  mark  the  $2,200  judg- 
ment satisfied  and  dismiss  the  pending  suit 

The  notes  executed  in  pursuance  of  this 
agreement,  which  Included  the  $600  debt  due 
by  the  bank  to  its  attorneys,  were  subse- 
quently paid  in  full  by  Browning.  The  costs 
of  the  suits,  amounting  to  $87.74,  which 
Browning  had  agreed  to  settle  as  part  of  his 
undertaking,  not  'being  paid,  this  salt  was 
brought  to  recover  that  sum. 

Browning,  under  proper  pleas,  claimed  that 
the  $600  due  from  the  bank  to  its  attor- 
neys which  he  had  been  required  to  pay  was 
usury,  which  he  was  entitled  within  the 
year  to  recover  back,  and  set  up  that  amount 
as  an  offset  to  the  demand  of  the  bank. 
There  was  a  judgment  against  the  bank  in 
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favor  of  Browning  for  the  $600  claimed  by 
him,  subject  to  a  credit  of  187.74,  the  unpaid 
costs  claimed  by  the  bank,  which  we  are 
asked  to  review. 

The  objectl'ons  suggested  to  the  proceedings 
In  this  case  are  without  merit.  The  real 
question  involved  is:  Was  the  transaction  be- 
tween the  bank  and  Browning  for  the  for- 
bearance of  money,  and,  if  so,  was  the  $600 
toHhat  extent  In  excess  of  6  per  cent  and 
therefore  usurious? 

This  question  was  decided  In  the  case  of 
Toole  T.  Stephen,  4  Leigh,  581,  the  only  dif- 
ference In  the  facts  being  that  in  the  case 
dted  the  attorney's  fees  were  paid  directly 
to  the  attorney  while  In  the  present  case 
they  were  paid  to  the  bank.  In  that  case 
the  whole  argument  was  directed  to  the  ques- 
tion whether  or  not  the  agreement  to  pay 
the  attorney  for  the  bank  his  commissions  of 
5  per  cent  In  addition  to  the  principal  and 
Interest  of  the  debt  rendered  the  transaction 
usurious,  and  this  court  held  that  It  did. 

It  Is  contended  that  there  were  other  con- 
siderations than  the  forbearance .  and  exten- 
sion of  time  in  the  case  at  bar,  viz.,  mark- 
ing the  judgment  satisfied  and  dismissing  the 
suits.  In  the  case  cited  the  new  obligation 
given  was  in  satisfaction  of  existing  Judg- 
ments, but  that  fact  did  not  make  the  trans- 
action less  usurious.  Marking  the  judgment 
satlBfled  and  dismissing  the  suits  followed  as 
the  result  of  taking  the  new  obligations,  with 
other  sureties,  due  after  date. 

The  question  here  Involved  is  clearly  con- 
trolled by  the  case  of  Toole  v.  Stephen,  supra, 
and  the  judgment  complained  of  must  there- 
fore be  affirmed. 

Affirmed. 

CARDWELL,  J.,  absent 


(111  Va.  265)  

CLINCHFIELD  COAL  OO.  v.   WHBBLESR 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

15,  1910.) 

1.  Master  and  Sebvant  (§  217*)— AssuiiP- 
TioN  OF  Risk. 

A  servant  when  he  enters  the  service  of  the 
master  assumes  all  the  ordinary  risks  of  the 
service,  and,  as  a  general  rule,  he  also  assumes 
all  risks  from  causes  which  are  known  to  him  or 
should  be  readily  discernible  by  one  of  his  age 
or  capacity,  in  the  exercise  of  ordinary  care. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  574-600;    Dec.  Dig.  § 

2.  Master  and  Servant  (§  217*)— Assump- 
tion OF  Rise. 

A  mature  and  experienced  man  was  placed 
In  charge  of  a  traction  motor  used  in  hauling 
cars  from  a  mine.  He  knew  that  he  was  un- 
dertaking to  operate  a  motor  on  a  10  per  cent 
grade.  He  was  instructed  by  an  expert  under 
whose  immediate  supervision  he  ran  the  motor 
time  and  again  up  and  down  the  road,  and  un- 
der this  instructor  he  stopped  the  motor  and 
started  it,  applied  and  released  the  brakes,  and 
tested  its  operation  generally.  When  his  at- 
tention was  called  to  the  grade,  he  said  he  had 
not  run  on  a  10  per  cent,  grade,  but  on  one 
nearly  as  heavy.     He  was  cautioned  to  make 


repeated  examinations  of  the  motor,  and  report 
anything  that  might  be  wrong.  J7el<2,  that  he 
assumed  the  risk  of  injuries  occasioned  by  his 
permitting  the  motor  to  get  away  from  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  574-600;  Dec.  Dig.  § 
217.*1 

Error  to  Circuit  Court  Russell  County. 

Action  by  A.  J.  Wheeler,  administrator, 
against  the  CUnchfleld  Coal  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed  and  remanded. 

See,  also,  108  Va.  448,  62  S.  EL  269. 

Phlegar  &  Powell,  for  plaintiff  in  error. 
W.  H.  Werth,  for  defendant  in  error. 

HARRISON,  J.  Thore  to  no  error  to  the 
prejudice  of  the  'defendant  in  error  in  the 
proceedings  by  which  this  writ  of  error  has 
been  matured  for  hearing,  nor  is  the  bond 
taken  open  to  the  objections  urged  against 
It  The  motion  to  dismiss  la  therefore  over- 
ruled. 

This  is  the  second  appearance  of  this  case 
upon  our  docket  Upon  the  former  hearing 
the  judgment  of  the  circuit  court  was  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  case  remanded  for  a  new  trial,  if  the 
plaintiff  should  be  so  advised;  the  court 
expressing  the  opinion  that  under  the  facts 
established  by  the  record  no  verdict  could  be 
rightfully  found  for  the  plaintiff  under  any 
instructions.  Clindifield  Coal  Co.  v.  Wheeler, 
108  Va.  448,  62  S.  B.  289. 

The  salient  facts  of  the  case  are  fully 
stated  in  the  former  opinion,  and  need  not 
be  repeated  here.  On  the  part  of  the  plain- 
tiff the  only  additional  evidence  presented 
by  the  present  record  consists  of  innumer- 
able figures  and  calculations  relating  to  the 
mechanical  efficiency  of  the  motor,  and  the 
opinions  of  a  number  of  witnesses,  that  it 
was  not  reasonably  safe  to  operate  a  motor 
on  a  10  per  cent  grade.  In  the  view  we  take 
of  the  case,  it  is  not  necessary  to  recite 
or  comment  in  detail  upon  this  new  evidence. 
Taken  as  a  whole,  it  has  little  or  no  bear- 
ing upon  the  crucial  question  upon  which 
this  case  must  turn  if  rightly  decided.  Much 
of  it  is  incompetent,  being  the  mere  opin- 
ions of  witnesses  who  are  shown  to  be 
without  sufficient .  knowledge  or  experience 
to  express  an  opinion  on  the  subject  as  to 
which  they  undertake  to  speak,  and  most 
if  not  all,  of  it  is  misleading  and  calculated 
to  divert  the  attention  of  the  jury  from  the 
real  issue  to  be  determined  by  them. 

The  record  shows  that  all  grades  and  ma- 
chinery used  in  coal  mining  operations  are 
more  or  less  dangerous,  and  that  the  de- 
gree of  safety  secured  in  doing  such  work 
is  measured  largely  by  the  care  and  skill 
exercised  by  the  operator  in  performing  the 
duties  undertaken  by  him. 

In  the  case  at  bar,  it  is  as  true  now  as  it 
was  on  the  former  hearing  that  every  fact 
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which  It  is  claimed  contributed  to  the  acci- 
dent  was  as  fully  known  to  the  deceased  as 
it  was  to  the  defendant.  He  was  a  man  of 
intelligence  and  considerable  experience  in 
such  work,  and  he  knew  that  he  was  under- 
taking to  operate  a  traction  motor  on  a  10 
per  cent,  grade.  The  uncontradicted  evi- 
dence shows  that  he  was  fully  instructed 
in  this  particular  operation  by  a  highly  com- 
petent and  experienced  expert,  under  whose 
immediate  supervision  he  ran  the  motor  time 
and  again  up  and  down  the  road ;  that  under 
this  instructor  he  stopped  the  motor  and 
started  it,  applied  and  released  the  brakes, 
and  tested  its  operation  generally ;  and  that, 
when  his  attention  was  especially  called  to 
the  grade,  he  said  he  had  not  run  on  a  10 
per  cent  grade,  but  had  run  on  one  nearly 
as  heavy.  He  was  cautioned  to  make  re- 
peated examinations  of  the  motor,  and  to  re- 
port anything  that  might  be  wrong. 

A  servant  when  he  enters  the  service  of 
the  master  assumes  all  of  the  ordinary  risks 
of  such  service,  and  also  as  a  general  rule 
assumes  all  risks  from  causes  which  are 
known  to  him,  or  should  be  readily  discerni- 
ble by  a  person  of  his  age  or  capacity,  in  the 
exercise  of  ordinary  care.  When  the  employ^ 
Is  not  placed  by  his  employer  In  a  position 
of  undisclosed  danger,  but  is  a  mature  man, 
doing  the  ordinary  work  which  he  has  en- 
gaged to  do  and  whose  risks  are  obvious  to 
any  one,  he  assumes  the  risk  of  the  employ- 
ment, and  no  negligence  can  be  imputed  to 
the  employer  for  an  accident  to  him  there- 
from. Glinchfleld  Ck>al  Oo.  v.  Wheeler,  supra, 
and  authorities  there  cited. 

It  is  clear  from  the  record  before  us  that 
whatever  danger  may  have  attended  the  use 
of  the  traction  motor  and  the  operation  gen- 
erally in  which  the  deceased  was  engaged 
was  a  risk^  assumed  by  him  with  full  knowl- 
edge of  all  the  facts. 

The  refusal  of  the  circuit  court  to  give 
the  following  instruction  asked  for  by  the 
defendant  is  assigned  as  error :  "If  the  jury 
believe  from  the  evidence  that  Jack  Wheeler 
knew  the  railroad  track,  its  grades,  curves, 
and  its  length  and  condition  that  he  repre- 
sented to  the  defendant  or  its  representative 
that  he  understood  and  could' run  the  motor 
on  that  track,  that  he  was  .a  man  of  sufficient 
intelligence  to  know  that  the  steeper  the 
grade  the  faster  a  motor  and  train  would  run 
down  it,  and  the  harder  It  would  be  to  hold 
them,  and  that  he  knew  what  load  he  was 
attempting  to  haul  down  the  grade,  he  as- 
sumed the  risk,  and  the  Jury  must  find  for 
the  defendant" 

This  Instruction  announced  the  well-set- 
tled doctrine  of  assumed  risk.  It  was  ap- 
plicable to  the  case,  and  should  have  been 
given.  The  evidence  tended  strongly  to  es- 
tablish every  fact  stated,  in  the  instruction, 
and,  if  those  facts  were  proven  to  the  satis- 
faction of  the  jury,  the  conclusion  of  the  In- 


struction, that  the  deceased  assumed  the  risk 
and  the  jury  should  find  for  the  defendant 
was  inevitable. 

The  judgment  must  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  tofc  a  new 
trial. 

Reversed. 

CARDWELL,  J.,  absent. 

'  "    ,  (111  Va.  175) 

DBNNISTQN  v.   SAUL  et  aL 

(Supreme  Court  of  Appeals  of  Viiginia.     Sept 

15,  19ia) 

1.  Taxation  (J  710*)— Tax  Sales— Rsdeup- 
TioN— Payment  ob  Tendeb. 

Under  Code  1904,  §  651,  providing  that, 
where  the  purchaser  at  a  tax  sale  refuses  to  re- 
ceive the  redemption  price,  it  may  be  paid 
within  the  redemption  period  to  tlie  clerk  of  the 
court,  a  tender  of  the  redemption  price  by  the 
owner,  through  his  attorney  with  power  to  act 
to  the  clerk,  made  within  the  redemption  period 
and  immediately  after  the  refusal  of  the  pur- 
chaser, through  his  attorney,  to  receive  the 
same,  is  sufficient  to  permit  of  a  redemption. 

[Bd.  Note.—For  other  cases,  see  Taxation, 
Cent  Dig.  H  1430,  1437 ;   Dec  Dig.  |  710.*] 

2.  Taxation  (i  710*)— Tax  Sai.e»— Redemp- 
tion. 

Where  the  purchaser  of  record  at  a  tax 
sale  and  his  attorney  refused  to  receive  the  re- 
demption price  tendered  within  the  redemption 
period  by  the  owner,  through  his  attorney  with 
power  to  act,  and  there  was  no  intimation  that 
the  purchaser  was  not  the  proper  person  to  re- 
ceive the  payment  or  that  a  cori>oration  had 
been  created  to  which  the  redemption  price 
should  be  paid,  the  owner  could  properly  tender 
the  price  to  the  clerk  of  the  court,  and,  when  he 
did  so,  the  right  to  redeem  could  not  be  de- 
feated on  the  ground  that  the  corporation  to 
whom  the  land  had  been  conveyed  was  ignorant 
of  the  owner's  perfected  right  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1436,  1437;   Dec.  Dig.  §  710.*] 

Appeal  from  Circuit  Court,  Roanoke 
County. 

Suit  by  A.  C.  Denniston  against  J.  P.  Saul 
and  another.  From  a  decree  of  dismissal, 
plaintiiT  appeals.    Reversed  and  remanded. 

Thomas  W.  Miller,  for  appellant  Kime  & 
Fox,  for  appellees. 

HARRISON,  J.  The  bill  in  this  case  was 
filed  by  the  appellant,  Asking  to  have  a  tax 
deed  conveying  certain  lots  to  the  Salem 
Laud  Corporation  declared  null  and  void,  and 
that  he  be  allowed  to  redeem  said  lots  by 
paying  the  taxes  due  thereon. 

The  lots  in  question  were  returned  delin- 
quent by  the  treasurer  of  Roanoke  conntj 
in  the  name  of  the  appellant,  A.  C.  Denni- 
ston, and  sold  in  January,  1907,  to  J.  P.  Saul 
for  $24,  and  in  June,  1907,  the  sale  was  con- 
firmed by  an  order  of  the  circuit  coort  of 
Roanoke  county.  In  June,  1908,  by  direc- 
tion of  J.  P.  Saul,  a  deed  from  the  clerk  was 
recorded,  conveying  the  lots  to  the  Salem 
Land  Corporation. 

The  record  shows  that  within  four  months 
after  the  sale  was  confirmed  the  appellant, 
through  T.  W.  Miller,  his  attorney,  offered 
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to  redeem  the  lots  by  paylng^  to  J.  P.  Saul, 
the  purchaser,  all  that  was  due  him  on  ac- 
count of  his  purchase  of  the  lots.  The  pur- 
chaser declined  to  receive  payment,  saying 
that  R.  W.  Klme  was  counsel  for  the  syndi- 
cate for  which  he  had  bought  the  lots,  that 
he  had  the  treasurer's  receipt  for  what  had 
been  paid,  and  that  appellant  must  deal  with 
said  counsel.  Soon  thereafter  the  owner  of 
the  lots,  through  his  same  attorney,  tender- 
ed the  amount  due  to  R.  W.  Kime,  the  attor- 
ney for  the  purchasers  who  refused  to  re- 
celve  the  same  upon  the  sole  ground  that 
under  instructions  from  his  client  he  could 
not  receive  the  price  of  redemption  until. the 
attorney  for  the  owner  should  produce  In 
writing  his  authority  to  act  in  the  matter 
of  redeeming  the  lots.  Thereupon  T.  W. 
Miller,  the  attorney  for  A.  O.  Denniston,  the 
owner  of  the  lots,  made  a  sufficient  tender 
of  the  amount  due  to  C.  D.  Denit,  the  county 
derk  of  Roanoke  county,  who  declined  to 
receive  the  same  upon  the  ground  that  he  did 
not  consider  himself,  authorized  to  do  so  by 
the  statute. 

-  Upon  these  facts,  which  are  satisfactorily 
established  by  the  record,  the  circuit  court 
denied  the  prayer  for  relief,  and  dismissed 
the  bill,  with  costs. 

A.  G.  Denniston,  the  owner  of  the  lots  in 
question,  lived  in  Philadelphia,  and  it  clear- 
ly appears  that  T.  W.  Miller,  of  the  city  of 
Roanoke,  was  his  duly  authorized  attorney, 
with  full  power  to  act  for  him  in  the  matter 
of  redeeming  these  lots.  It  is  unnecessary 
to  decide  whether  or  not  the  purchaser  of 
the  lots  at  the  tax  sale  had  the  right  to  de- 
cline to  receive  the  redemption  price  from 
the  attorney  of  the  owner  until'  he  had  pro- 
duced a  writing  showing  his  authority  to  re- 
deeoL  A  sufficient  tender  of  the  redemption 
price  was  made  to  the  clerk  immediately 
after  the  refusal  of  the  purchaser,  through 
his  attorney*  to  receive  the  same,  and  the 
statute  expressly  provides  that,  where  the 
purchaser  shall  refuse  to  receive  the  redemp- 
tion price,  the  same  may  be  paid,  within 
the  redemption  period,  to  the  clerk  of  the 
circuit  court  of  the  county  whose  officer  may 
have  sold  such  real  estate.    Code  1904,  {  651. 

The  Salem  Land  Corporation  contends  that 
its  title,  under  the  deed  of  June,  1908,  can- 
not be  disturbed  because  it  had  no  notice  of 
the  tenders  made  by  appellant  in  his  efiTorts 
to  redeem  the  lots. 

It  appears  that  at  the  time  of  the  pur- 
chase of  these  lots  by  J.  P.  Saul  he  was  act- 
ing for  a  syndicate  composed  of  himself  and 
others,  and  that  it  was  then  understood  that 
a  corporation  was  at  some  time  thereafter 
to  be  formed,  to  which  the  lots  should  be 
conveyed.  Pursuant  to  this  understanding, 
the  Salem  Land  Corporation  was  formed, 
with  J.  P.  Saul,  the  purchaser  of  the  lots,  as 
its  president,  but  when  it  was  created  does 
not  appear.  So  far  as  the  record  shows, 
there  is  no  evidence  of  its  existence  until 


the  deed  was  made  to  it  in  June,  1908,  which 
was  months  after  the  day  of  redemption  had 
passed.  It  is  hardly  credible,  under  the  cir- 
cumstances of  this  case,  that  the  Salem  Land 
Corporation  did  not  know  of  the  offers  of 
the  appellant  to  redeem  his  lots.  It  is,  how- 
ever. Immaterial  whether  it  knew  of  such 
offers  or  not  J.  P.  Saul  was  the  purchaser 
of  record,  and  the  only  person  to  whom  the 
offer  to  redeem  could  be  made.  When  Saul 
and  his  attorney  successively  refused  to  re- 
ceive the  redemption  price,  there  was  no  in- 
timation from  either  that  J.  P.  Saul  was  not 
the  proper  person  to  receive  the  payment, 
or  that  a  corporation  had  been  created  to 
which  the  redemption  price  of  the  lots  should 
be  paid. 

In  this  case  the  owner  had  done  all  that 
the  statute  required  of  him  in  order  to  re- 
deem his  lots.  He  had  tendered  the  aipount 
due  to  the  purchaser  of  record,  and  upon  his 
refusal  to  receive  it  had  tendered  the  same 
to  the  clerk.  When  the  owner  has  done  all 
that  is  required  to  entire  him  to  redeem  his 
land,  the  purchase  cannot  defeat  that  right 
by  having  the  land  conveyed  to  a  third  per- 
son, although  such  third  person  be  ignorant 
of  the  owner's  perfected  right  of  redemption. 
If  this  device  were  to  prevail,  the  right  of 
the  owner  to  redeem  could  be  easily  defeat- 
ed in  many  cases.  The  grantee  in  such  a 
deed  takes  no  higher  or  greater  rights  than 
the  purchaser  of  record  had. 

The  purchaser  at  the  tax  sale  having  re- 
fused to  receive  the  amount  due  for  the  re- 
demption of  the  lots,  and  a  sufficient  tender 
thereof  having  been  made  to  the  clerk  and 
refused  by  him,  the  prayer  of  the  bill  should 
have  been  granted. 

The  decree  appealed  from  must  therefore 
be  reversed  and  set  aside,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. 

Reversed. 

CARDWELL,  J.,  absent 

■—■*■*  Oil  Va.  m) 

VIRGrNIA-OAROLINA    RT.    CO.   r. 
CLAWSGN'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

16.  1910.) 

1.  Railkoads  (J  S98*)— Death  of  Pedestbian 
—Neoligencb—Bvidencb— Weight. 

In  an  action  against  a  railway  company 
for  the  death  of  a  boy  struck  by  a  locomotive, 
evidence  held  to  show  that  the  engineer  could 
not  have  discovered  decedent's  peril  in  time  to 
have  saved  him. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1356-1359;   Dec.  Dig.  |  898.*] 

2.  Railroads  (§  396*)— Contributory  Neg- 
ligences—Capacity  OF  Children—Burden 
OF  Proof. 

The  burden  waa  on  a  railway  company  sued 
for  the  death  of  a  boy  struck  bv  a  locomotive 
to  rebut  the  legal  presumption  that  he  was  in- 
capable of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1342;    Dec.  Dig.  (  396.*] 
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&  Nboliqbnob  (I  85^— Dkgbxi  or  Gabb  Re- 

QUIBBD   OF   INFAIVTB. 

Ordinarily  less  care  is  required  of  an  in- 
fant than  of  an  adult  respecting  his  own  per- 
sonal safety,  but  his  responsibility  is  always  to 
be  measured  according  to  his  maturity  and  ca- 
pacity as  determined  by  the  particular  circum- 
stances. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  121-129 ;   Dec  Dig.  |  85.*] 

4.   RaILBOADS    (§    382*)— CONTBIBUTOBT    Neg- 

LiGENCB— Infants. 

An  intelligent  boy,  11  years  old,  who  had 
kept  a  refreshment  stand,  had  driven  a  horse, 
had  lived  near  railway  tracks,  and  was  frequent- 
ly around  them,  possessed  sufficient  capacity 
to  appreciate  the  danger  of  crossing  a  track,  as 
affecting  the  railway  company's  liability  for 
his  deatii  caused  by  a  locomotive  striking  him. 

[E)d.-  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  S§  1297-1304 ;   Dec.  Dig.  I  882.*] 

6b  Raiijkoads  (S  382*)— Death  of  Pedestbi- 
AN  —  Pboximatb  Cause  —  Contbibutoby 

NSGI.IGENGE. 

An  11  year  old  boy  struck  by  a  locomotive 
while  attempting  to  cross  in  front  of  it  was 
'  guilty  of  contributory  negligence  barring  recov- 
ery for  his  death,  where  there  was  an  unob- 
structed view  of  the  locomotive's  approach. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1301 ;    Dec.  Dig.  {  382.*] 

6.  Railboads  (I  367*)- Duty  of  Enginemen 

TO  Keep  Lookout. 

The  duty  of  locomotive  enginemen  to  keep 
a  reasonable  lookout  for  persons  on  the  track 
does  not  necessarily  require  that  both  the  engi- 
neer and  fireman  should  be  on  the  lookout  at 
the  same  time. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1257,  1258;    Dec.  Dig.  S  3G7.*] 

Error  to  Circuit  Court,  Washington  County. 

Action  by  Fred  Clawson's  administrator 
against  the  Virginia-Carolina  Railway  Com- 
pany. From  a  judgment  for  plain tur*  defend- 
ant brings  error.    Reversed. 

White  &  Penn  and  G.  E.  Penn,  Jr.,  for 
plaintiff  in  error.  J.  J.  Stuart  and  L.  P. 
Summers,  for  defendant  in  error. 

WHITTLE,  J.  In  our  view  of  this  case 
the  only  assignment  of  error  which  calls  for 
extended  notice  is  the  action  of  the  trial 
court  In  overruling  the  motion  of  the  plain- 
tiff in  error,  the  defendant  below,  to  set  aside 
the  verdict  of  the  jury  on  the  ground  that  the 
contributory  negligence  of  the  plaintiff's  intes- 
tate was  the  proximate  cause  of  the  accident. 

It  is  Insisted  In  that  connection  that  if  it 
be  conceded  that  the  crossing  at  which  the 
accident  occurred  was  a  public  crossing, 
which  imposed  upon  the  railway  company 
the  duty  of  giving  signals  of  the  approach  of 
its  trains,  and  that  it  negligently  failed  to 
give  such  signals  by  blowing  the  whistle  or 
ringing  the  bell,  and  to  keep  a  reasonable 
lookout  for  persons  on  the  crossing,  as  charg- 
ed in  the  declaration,  nevertheless  the  plain- 
tiff's own  evidence  shows  such  contributory 
negligence  on  the  part  of  his  intestate  as 
would  bar  a  recovery. 

The  essential  facts  of  the  case  may  be  sum- 
marized as  follows:     Fred  Clawson,   plain- 


tiffs intestate,  a  boy  about  12  years  and  10 
months  old,  was  run  over  and  killed  by  an 
engine  and  tender  of  the  defendant  in  the 
daytime,  at  the  extract  company's  crossing 
in  the  town  of  Damascus.  The  engine  was 
drifting  downgrade  at  a  rate  of  speed  vari- 
ously estimated  at  from  8  to  20  miles  an 
hour.  At  the  point  of  accident  the  track  of 
the  defendant's  railway,  the  Virginia-Caro- 
lina, and  that  of  the  extract  company  run 
parallel  with  each  other,  with  an  intervening 
space  of  25  feet  between  rails.  QawBon  was 
playing  with  several  other  boys  on  the  east 
side  of  the  Virginia-Carolina  track  near  the 
crossing,  when  the  yard  foreman  of  the  ex- 
tract comi)any,  who  was  shifting  a  box  car 
on  their  track,  called  to  them  from  the  top  of 
the  car  to  come  over  and  remove  a  plank 
which  was  lying  across  the  rails.  In  re- 
sponse to  his  request  two  of  the  boys,  Claw- 
son  and  Tolley,  crossed  over  to  the  west  side 
of  the  Virginia-Carolina  track,  and  Clawson 
removed  the  obstruction.  Tolley  was  at  the 
crossing  and  Clawson  15  feet  above  when 
they  undertook  to  recross  the  Virginla-Oaro- 
lina  track.  Tolley  preceded  his  companion, 
and  the  engine  was  within  a  few  feet  of  him 
when  he  cleared  the  eastern  rail.  Clawson 
was  struck  "just  as  soon  as  he  got  on"  the 
track.  This,  In  varying  language,  is  substan- 
tially the  account  of  the  accident  given  by 
eyewitnesses  of  the  plaintiff.  i 

The  engineer  testified  that  he  saw  Tolley 
on  the  track  at  the  crossing  and  Clawson  at 
the  side  of  the  track  a  few  feet  above,  but 
did  not  know  of  his  attempt  to  cross  in  front 
of  the  engine  until  after  the  accident  It  is 
clear  from  all  the  evidence  that  it  was  not 
possible  for  the  engineer  to  have  discovered 
Clawson's  peril  in  time  to  have  saved  him. 

Clawson  being  under  14  years  of  age  at  the 
time  of  the  accident,  the  burden  rested  upon 
the  defendant  to  rebut  the  legal  presumption 
that  he  was  incapable  of  contributory  negli- 
gence. To  meet  that  burden,  the  defendant 
without  contradiction,  proved  that  he  was  a 
very  intelligent  boy;  that  he  had  formerly 
kept  a  stand  in  Damascus  from  which  he  sold 
pop  and  candy,  and  frequentiy  drove  his  fa- 
ther's one-horse  wagon,  hauling  wood  and 
hay  and  other  feed.  (His  father  testified 
that  he  had  a  hired  driver,  and  that,  if  his 
son  ever  drove  the  wagon  unattended,  it  was 
without  his  knowledge.)  The  evidence  also 
showed  that  the  elder  Clawson  had  been  an 
engineer  on  the  Virginia-Carolina  Railway 
for  about  16  or  18  months,  and  that  young 
Clawson  had  lived  for  several  years  In  the 
immediate  vicinity  of  the  railroad;  that  he 
was  frequently  about  the  track,  and  crossed 
It  in  going  to  school  when  his  father  lived 
at  Louderdale. 

Ordinarily  a  less  degree  of  care  Is  re- 
quired of  an  Infant  than  of  an  adult,  but  his 
responsibility  is  always  to  be  measured  ac- 
cording to  his  maturity  and  capacity,  and  de^ 
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tennlned  by  the  circuinstanceB  of  the  case  as 
shown  by  the  eyidence.  Washington,  etc.,  B. 
Go.  V.  Quale,  85  Va.  741,  30  S.  E.  391 ;  Roan- 
oke y.  Shnll,  99  Va.  419,  34  S.  E.  34,  76  Am* 
St.  Rep.  791.    See,  also,  29  Gyc.  586. 

In  McDaniel  v.  Lornchburg  Gotten  Mills  Go., 
99  Va.  146,  37  S.  B.  781  (an  elevator  case),  a 
boy  12  years  and  8  months  old  was  held 
guilty  of  contributory  negligence,  "with  which 
he  was  properly  chargeable  by  reason  of  his 
maturity  and  intelligence,"  and  his  adminis- 
trator was  denied  a  recovery  for  an  accident 
which  occasioned  his  death. 

So,  also,  in  Seaboard  &c.  R.  Go.  v.  Hickey* 
102  Va.  394,  46  S.  E.  392,  it  was  held  "that 
an  intelligent  boy  upwards  of  eight  years  of 
age,  who  was  familiar  with  railroad  trains 
and  who  had  been  repeatedly  warned  to  keep 
off  of  moving  cars,"  was  guilty  of  contribu- 
tory negligence  in  attempting  to  get  on  a  flat 
car  while  the  train  was  in  motion,  and  could 
not  recover  for  resulting  injury. 

These  cases  serve  to  illustrate  the  general 
principle  with  respect  to  the  age  and  degree 
of  intelligence  and  capacity  necessary  to  ren* 
der  a  child  responsible  for  failure  to  exercise 
reasonable  care  for  his  own  safety. 

While  the  law  sedulously  guards  the  safety 
of  an  infant  who  is  too  young  and  inexpe- 
rienced to  be  conscious  of  danger,  or  to  ex- 
ercise Judgment  and  discretion  in  protecting 
himself,  the  rule  is  otherwise  where  he  has 
attained  sufficient  age  and  experience  to  ob- 
serve and  avoid  danger.  In  the  latter  case 
the  law  imposes  upon  him  the  obligation  of 
using  the  reason  he  possesses,  and  of  exer- 
cising a  degree  of  care  for  his  protection 
commensurate  with  his  maturity  and  capac- 
ity, and  for  failure  to  do  so  will  visit  upon 
him  the  consequences  of  his  own  negligence. 

In  Thomi)Son  on  Negligence,  S  1492,  the  au- 
thor observes:  "In  case  of  a  child  old  enough 
to  be  in  the  language  of  the  law  sui  Juris, 
which  roughly  speaking  means  able  to  take 
care  of  himself,  the  question  of  his  contribu- 
tory negligence  in  attempting  to  cross  a  rail- 
road track  would  be  a  question  for  a  Jury 
under  mudi  the  same  circumstances  that  it 
wQuld  in  case  of  an  adult." 

The  evidence  which  as  we  have  seen  was 
undisputed  on  the  point  leaves  no  room  to 
doubt  that  plaintifTs  intestate  possessed  am- 
ple capacity  to  have  appreciated  the  danger 
of  his  surroundings,  and  his  own  negligence 
proximately  contributed  to  the  accident  which 
cost  him  his  life. 

The  oft-repeated  language  of  Rlely,  J.,  in 
Johnson  v.  Ghesapeake,  etc.,  R.  Go.,  91  Va. 
171,  179,  21  S.  B.  238,  240,  is  very  much  in 
point:  "The  tra(dL  itself  was  a  proclamation 
of  danger.  It  was  his  duty  before  going  upon 
it  to  use  his  eyes  and  ears.  He  should  have 
both  looked  in  either  direction  from  which  a 
train  could  come  and  listened;  and,  if  his 
faculties  warned  him  of  the  near  approach 
of  a  train,  it  was  his  duty  to  keep  ott  the 
track.     If  he  had  done  so  in  this  instance. 


he  could  not  have  failed  to  hear  and  see  the 
coming  train,  and  be  made  sensible  of  the 
danger  of  going  upon  the  track.  It  was  in 
plain  view.  And  if  he  failed  to  look  and 
listen,  as  duty  required  of  him,  and  attempt- 
ed to  cross  the  track  in  front  of  a  rapidly 
moving  train,  and  was  caught  before  he  got 
across  and  killed,  his  own  act,  his  own  neg- 
ligence, so  contributed  to  the  injury  that  a 
recovery  therefor  cannot  be  sustained." 

In  the  instant  case  there  was  an  unob- 
structed view  of  the  track  in  the  direction 
from  which  the  engine  was  coming  for  more 
than  1,600  feet 

In  Southern  Railway  Go.  v.  Daves,  108  Va. 
378,  61  S.  E.  748»  it  was  said:  "A  railroad 
company  cannot  be  held  liable  for  the  fail- 
ure of  its  engineer  to  anticipate  that  a  per- 
son, whether  infant  or  adult,  approaching  a 
crossing,  is  going  to  step  upon  the  track  im- 
mediately in  front  of  a  moving  engine,  un- 
less there  is  something  to  suggest  to  the 
engineer  that  such  person  does  not  intend 
to  remain  in  a  place  of  safety  until  the  train 
has  passed." 

As  the  case  must  go  back  for  a  new  trial, 
it  is  proper  to  say  that  upon  evidence  similar 
to  that  at  the  first  trial  instruction  No.  1 — 
that  the  duty  to  keep  a  reasonable  lookout 
does  not  necessarily  require  that  both  the 
engineer  and  fireman  should  be  on  the  look- 
out at  the  same  time— ought  to  be  given. 
Brammer  v.  N.  ft  W.  Ry.  Go.,  104  Va.  150, 
61  S.  E.  211. 

For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  case  remanded  for 
a  new  trial. 

Reversed. 

GARDWBLL.  J.,  absent 

(111  Va,  819) 
VIRGINIA  IRON,   GOAL  ft  GOKB  GO.   v. 

BOND. 

(Supreme  Gourt  of  Appeals  of  Virginia.     Sept 

15,  1910.) 

L  JunioiAL  Sales  d  58*)— Bona  Fide  Pub- 
QHASEB8— Notice. 

A  purchaser  at  a  judicial  sale  donated  land 
for  school  purposes  on  condition  that  it  should 
revert  to  him  on  its  ceasing  to  be  used  for  that 
purpose.  A  public  school  was  conducted  there- 
on. The  court  directed  a  resale  of  the  land  for 
nonpayment  of  the  price.  The  purchaser  again 
purchased  and  transferred  his  interest  to  a 
third  person  who  obtained  a  deed  on  payment 
of  the  price,  and  who  conveyed  the  land  to  a 
grantee,  excepting  the  interest  of  the  school  au- 
thorities. The  grantee  had  no  notice  that  the 
purchaser  had  any  claim  to  the  reversionary  in- 
terest in  the  school  land,  and  the  proceedings 
in  which  the  third  person  became  the  purchaser 
failed  to  disclose  any  such  arrangements,  and 
showed  that  the  who]^  tract  had  been  directed 
to  be  sold.  Held,  that  the  grantee  was  a  pur- 
chaser of  the  entire  tract  without  notice  of  the 
claim  of  the  purchaser,  and  the  title  to  the  land 
used  for  school  purposes  reverted  to  the  grantee 
on  the  school  authorities  ceasing  to  use  the  land 
for  such  purpose. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales, 
Gent  Dig.  S  114 ;  Dec  Dig.  S  58.*] 
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2.  Vendor  and  Pubohaske  (|  289*)— Bona 
Fide  Pubchasebt-Noticb. 

A  complete  purchaser  fdr  valae  and  with- 
out notice,  actual  or  constructive  is  not  af- 
fected by  any  latent  equity  founded  on  trust, 
fraud,  mistake,  incumbrance,  or  otherwise. 

[Ed.  Note.— For  other  oases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  Si  683-600;  Dec  Dig.  | 
239.*] 

3.  Appeal  and   Ebbob   (8  879*)— Questions 
Reviewable. 

Where  a  party  denied  relief,  did  not  ap- 
peal, and  was  not  made  a  party  to  the  appeal, 
the  correctness  of  the  decision  denying  relief 
will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8581-3583;  Dec.  Dig.  S 
879.*] 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  W.  H.  Bond  against  the  Virginia 
Iron,  Coal  &  Coke  Company.  From  a  decree 
for  plaintiff,  defendant  appeals.  Reversed 
in  part,  and  entered. 

D.  D.  Hull,  Jr.,  and  Vicars  &  Peery,  fop  ap^ 
pellanrt    Bond  &  Bruce,  for  appellee. 

BUCHANAN,  J.  If  the  appellant,  the 
Virginia  Iron,  Coal  &  Coke  Company,  Is  a 
purchaser  for  value  without  notice,  or  holds 
under  such  a  purchaser  of  the  land  in  con- 
troversy, the  appellee,  W.  H.  Bond,  is  not 
entitled  to  the  relief  sought 

It  appears  that  in  the  year  1868  by  a 
decree  of  the  circuit  court  of  the  city  of 
Richmond  certain  lands  known  as  the  De 
Tubeuf  lands  upon  which  the  state  held  a 
mortgage  were  directed  to  be  sold  to  satisfy 
the  mortgage  debt  The  lands  were  sold  in 
November  of  that  year.  One  of  the  pur- 
chasers was  a  man  by  the  name  of  NIel. 
The  sale  was  reported  and  confirmed  by  the 
court  No  provision  having  teen  made  in 
that  case  for  conveyances  to  the  purchasers 
upon  the  payment  of  the  purchase  price,  the 
General  Assembly  passed  an  act  In  1873 
(Acts  1872-73,  c.  79)  authorizing  the  circuit 
court  of  Wise  county,  where  all  or  a  large 
part  of  the  land  was  situated,  to  appoint  a 
commissioner  to  collect  the  unpaid  purchase 
money,  and  upon  its  payment  in  full  by  the 
respective  purchfisers  to  make  conveyances 
therefor.  In  1874  a  decree  or  order  was  en- 
tered by  that  court  pursuant  to  the  act,  ap- 
pointing George  W.  Kllgore  such  commis- 
sioner, with  directions  to* convey  to  the  par- 
ties who  had  paid  and  to  resell  the  lands 
where  the  purchase  money  was  not  paid  in 
full  within  six  months  from  the  date  of  that 
decree.  In  December  of  that  year  an  86- 
acre  parcel  of  the  Niel  tract  was  sold  under 
that  decree  by  the  commissioner  to  the  appel- 
lee. The  sale  was  reported  to  the  court  and 
confirmed.  The  appellee  failing  to  pay,  a 
bill  was  filed  in  the  circuit  court  of  Wise 
county  to  subject  the  land  for  the  unpaid 
purchase  price,  and  a  decree  was  entered 
therein,  directing  Commissioner  Kilgore  to 
sell  the  said  land.    It  was  sold,  the  appellee 


bidding  it  off.  Before  the  sale  was  reported 
to  the  court,  the  appellee  transferred  his 
purchase  to  D.  K.  Banner.  All  these  facts 
were  reported  to  the  court  which  by  a  de- 
cree entered  in  1878  confirmed  the  said  sale 
and  transfer  and  directed  the  commissioner 
to  convey  the  land  to  Banner  upon  the  pay- 
ment of  the  purchase  price.  Banner  having 
complied  with  tlie  terms  of  the  sale,  the 
commissioner  conveyed  the  land  to  him  by 
deed  dated  May  1, 1888. 

Prior  to  the  Institution  of  the  last-named 
suit,  the  appellee.  Bond,  had  t>y  parol  do- 
nated a  small  parcel  of  the  land  to  the  prop- 
er authorities  for  public  free  school  pur- 
poses, with  condition  that,  when  the  land 
so  donated  ceased  to  be  used  for  public  free 
school  purposes,  it  should  revert  to  him.  A 
schoolhouse  was  erected  thereon,  and  a  pub- 
lic free  school  conducted  there  for  a  number 
of  years. 

In  the  year  1891  D.  K.  Banner  conveyed 
the  said  86-acre  tract  of  land,  together  with 
other  lands  to  the  Virginia  &  Tennessee  Coal 
A  Iron  Company.  That  conveyance,  how- 
ever, excepted  from  its  operation  the  inter- 
est which  the  public  free  school  authorities 
had  in  the  schoolhouse  lot  under  a  deed  or 
writing  executed  by  the  said  Banner  prior 
thereto.  By  mesne  conveyances  the  appel- 
lant, the  Virginia  Iron,  Coal  &  Coke  Com- 
pany, acquired  title  to  the  interests  of  the 
Virginia  &  Tennessee  Coal  &  Iron  Company 
in  the  said  lands  purchased  from  D.  K.  Ban- 
ner. 

In  the  year  1907  the  appellee  brought  this 
suit  in  which  he  claims,  in  substance,  that 
the  public  free  school  authorities  had  aban- 
doned the  lot  donated  by  him  for  public  free 
school  purposes;  that  the  said  property 
which  he  had  taken  possession  of  had  revert- 
ed to  him,  although  Banner  and  the  appel- 
lant were  each  asserting  titie  thereto,  and 
prayed  that  the  rights  of  the  parties  be  ad- 
judicated, and  that  the  school  district  au- 
thorities be  comx)elled  to  convey  the  legal 
title  thereof  to  him  (the  appellee),  and  for 
general  relief. 

The  lower  court  upon  a  final  hearing  of 
the  cause  held  that  the  lot  had  been  aban- 
doned by  the  public  free  school  authorities, 
that  the  appellee  was  entitied  to  the  school- 
house  lot  in  controversy,  and  ordered  the  ap- 
pellant and  the  school  district  authorities  to 
make  and  file  deeds  releasing  to  the  appellee 
all  their  right,  titie,  and  interest  in  and  to 
the  said  lot. 

The  effect  of  the  proceedings  had  in  the 
cause  of  Kilgore,  commissioner,  against  the 
appellee.  Bond,  for  a  resale  of  the  86-acre 
tract  of  land  was  to  clothe  Banner  with  all 
the  appellee's  title  and  Interest  In  the  land, 
including  his  reversionary  interest  in  the 
schoolhouse  lot  The  appellee's  bill  concedes 
that  the  legal  titie  to  the  whole  tract  passed, 
'but  claims  that  Banner  or  his  successor 'Id 
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title,  the  appellant,  holds  fh%  title  to  the 
schoolhonse  lot  as  trustee  for  his  benefit 
This  claim  Is  based  upon  the  theory  that, 
when  the  appellee  transferred  his  bid  to 
Banner,  he  did  not  Intend  to  Include  the  re- 
versionary Interest  In  the  schoolhonse  lot, 
and  that  Banner  knew  this  and  did  not 
Intend  to  buy  it 

The  evidence  relied  on  to  show  such  an 
understanding  or  agreement  between  the  ap- 
pellee and  Banner  is  yague  and  unsatisfac- 
tory, and  Inconsistent  with  the  proceedings 
in  the  cause  of  Kllgore,  commissioner,  against 
the  appellee  and  with  the  subsequent  con- 
duct of  both  the  appellee  and  Banner.  But 
whether  the  evidence  be  sufficient  to  estab- 
lish any  such  understanding  between  the  ap- 
pellee and  Banner  is  immaterial  In  the  view 
we  take  of  the  case.  The  record  wholly 
falls  to  show  that,  when  the  Virginia  At  Ten- 
nessee Coal  &  Iron  Company  purchased  and 
received  its  conveyance  from  Banner,  it  had 
either  actual  or  constructive  notice  that  the 
appellee  had  or  made  anir  claim  to  the  rever- 
sionary Interest  in  the  schoolhonse  lot.  The 
proceedings  In  the  case  in  which  Banner 
became  the  purchaser  of  the  86-acre  tract  of 
land  not  only  failed  to  disclose  any  such  ar- 
rangement, but  showed  that  the  whole  of 
the  86-acre  tract  had  been  directed  to  be 
aold,  and  was  sold  In  that  cause.'  The  effect 
of  the  proceedings  in  that  cause  was  to  con- 
vey the  land  to  Banner,  and  to  clothe  him 
with  the  title  of  all  the  parties  to  the  suit. 
Zollman  v.  Moore,  21  Grat  313,  327-329. 
When  the  Virginia  &  Tennessee  Coal  &  Iron 
Company  purchased,  the  public  free  school 
authorities  were  in  possession  of  the  school- 
bouse  lot,  and  therd'ore,  under  the  doctrine 
of  Chapman  -  v.  Chapman,  91  Va.  397,  21 
S.  E.  813,  50  Am.  St  Rep.  846,  in  force  at 
that  time,  it  was  affected  with  notice  of 
whatever  claim  or  Interest  the  public  free 
school  authorities  had  in  the  schoolhonse  lot 
Before  receiving  its  deed,  it  had  actual  no- 
tice of  their  Interest  in  that  lot.  It  ob- 
tained from  the  school  authorities  of  the 
district  a  copy  of  a  paper  which  purported 
t0  be  a  writing  signed  by  Banner  by  which 
he  granted,  bargained,  and  sold  to  the  trus- 
tees (naming  them)  for  that  district  the 
schoolhonse  lot,  in  which  it  was  provided 
that,  when  the  property  was  no  longer  used 
for  school  purposes,  it  was  to  revert  to  Ban- 
ner. There  is  some  conflict  of  evidence  as 
to  whether  or  not  Banner  had  executed  the 
paper  of  which  the  paper  obtained  purported 
to  be  a  copy;  but  the  evidence  of  disinter- 
ested witnesses  shows  directly  that  said 
copy  was  present  when  Banner  executed  his 
deed,  that  he  had  full  knowledge  of  the  con- 
tents of  the  paper,  recognized  its  validity, 
received  pay  for  the  schoolhonse  lot  and 
Incluaed  it  in  his  conveyance,  subject  how- 
ever, to  the  estate  or  Interest  the  school  trus- 
tees had   therein.     Neither   before   nor   at 


the  time  of  its  purchase  did  the  Virginia  & 
Tennessee  Coal  &  Iron  Company  have  notice 
of  the  appellee's  claim.  Its  rights  were  there- 
fore superior  to  the  claim  of  the  appellee, 
even  if  its  existence  had  been  clearly  and 
satisfactorily  established;  for  it  is  settled 
law  that  a  complete  purchaser  for  value  and 
without  notice,  actual  or  constructive.  Is  not 
affected  by  any  latent  equity  founded  upon 
trust,  fraud,  mistake.  Incumbrance,  or  other- 
wise.- Carter  v.  Allan,  21  Grat  241 ;  Snyder 
V.  Grandstaff,  96  Va.  478,  31  S.  B.  647,  70 
Am.  St.  Rep.  863 ;  Kerr  on  Fraud  &  Mistake, 
312,   436. 

A  brief  has  been  filed  in  the  cause  by  coun- 
sel for  the  school  district,  in  which  It  is  in- 
sisted that  the  trial  court  erred  in  holding 
that  the  schoolhonse  lot  had  been  abandon- 
ed by  the  school  district  for  school  pur- 
poses; but  as  the  school  district  did  not 
appeal  and  was  not  made  a  party  to  this 
appeal,  the  question  of  whether  or  not  the 
trial  court  erred  in  holding  that  the  school- 
house  lot  had  been  abandoned  will  not  be  con- 
sidered. 

We  are  of  opinion  that  upon  the  abandon- 
ment of  the  schoolhonse  lot  by  the  school 
authorities  the  title  to  it  reverted  to  the 
appellant  and  not  to  the  appellee,  and  that 
the  trial  court  erred  in  not  so  decreeing. 
The  decree  appealed  from,  to  that  extent, 
must  be  reversed,  and  this  court  will  enter 
sucn  decree  as  the  trial  court  ought  to  have 
entered. 

Reversed 

CARDWELL,  J.,  absent 


(111  Va.  S41) 
MILLER  V.  TORNBR,  Judge. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

15,  1910.) 

1.  Costs  (J  143*)— Bown  tor  PATifEirr  or 
Costs— Li  AB  iLiTT. 

A  bond  binding  the  obligor  to  pay  all  costs 
decreed  against  a  third  person  In  a  suit  against 
the  obligor  and  another  as  trustees  refers  to 
costs  whick  the  third  person  had  or  would  incur 
in  the  suit  while  the  attitude  of  the  parties  re- 
mained unchanged,  but  it  does  not  bind  the 
obligor  to  pay  costs  when  the  third  person  be- 
came hostile  to  hiuL 

[E)d.  Note. — For  other  cases,  see  Costs,  Dec 
Dig.  S  143.*] 

2.  JTuDGMBNT  (I  642*)— Conclusiveness. 

Where  the  Supreme  Court  of  Appeals  on 
the  original  hearing  and  on  rehearing  adjudi- 
cates a  controversy,  it  cannot  be  reopened. 

lESd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1156 ;   Dec.  Dig.  S  642.*] 

Petition  for  mandamus  by  one  Miller 
against  one  Turner,  Judga  Mandamus 
awarded. 

Keith  &  Richards  and  H.  O.  MofPett,  for 
petitioner. 

PER  CURIAM.  The  case  of  Miller,  Trus- 
tee, V.  Smith  et  al.,  lately  pending  in  this 
court  was  remanded  to  the  circuit  court  of 
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Rappabannock  County  for  farther  proceed-  [ 
Ings.  That  court  referred  the  cause  to  a  com- 
missioner to  make  a  report  distributing  the 
fund  under  its  control  in  accordance  with 
the  decree  of  this  court.  The  commissioner 
reported  on  the  6th  of  November,  1909,  re- 
turning with  his  report  a  paper  in  the  na- 
ture of  a  petition  from  Edward  T.  Jones,  one 
of  the  parties  in  interest,  in  which  he  claim- 
ed that  there  were  other  sums  which  should 
be  allowed  him,  and  with  this  claim  the  re- 
port of  the  commissioner  deals. 

Miller  filed  an  answer  to  the  petition  of 
Jones,  In  which  he  Insists  that  the  matters 
set  out  In  the  petition  are'  res  judicata. 
When  the  case  came  before  the  circuit  court 
upon  the  papers  formerly  read,  the  commls- 
sloner'fl  report,  the  petition  of  Jones,  and 
the  answer  of  exceptions  to  the  report,  the 
court,  holding  that  the  claims  of  Jones  were 
not  valid  debts  against  the  fund,  dismissed 
the  petition  and  directed  the  commissioner, 
to  whom  the  report  was  recommitted,  to 
make  a  distribution  of  the  fund  in  accord- 
ance with  the  decree  of  the  Supreme  Court 
of  Appeals  and  the  written  opinion  therein 
filed,  and  to  carry  out  the  decree,  with  the 
exception  that  after  directing  the  appellees 
interested  in  the  subject-matter  of  the  liti- 
gation, to  wit,  E.  T.  Jones,  Mary  Ann  Smith, 
and  R.  E.  Miller,  to  pay  the  costs  assessed 
against  them  by  the  Court  of  Appeals,  the 
said  circuit  court  expressed  the  opinion  and 
directed  that  one-third  of  the  costs,  being  the 
share  of  E.  T.  Jones,  should  be  paid  by 
John  B.  Miller,  by  reason  of  his  obligation 
to  x)ay  costs  as  contained  in  his  bond  for 
$400  to  said  Jones,  dated  February  5,  1903, 
which  is  filed  In  the  cause. 

The  petitioner  contends  that  these  costs 
directed  by  the  circuit  court  to  be  paid  by 
Miller  as  the  share  of  E.  T.  Jones  were  the 
costs  Incurred  In  the  Court  of  Appeals,  and 
were  by  that  court  decreed  to  be  paid  by 
Jones,  and  that  the  circuit  court  was  without 
Jurisdiction  or  authority  to  do  otherwise 
than  carry  out  the  order  of  this  cfturt 

In  the  bond  referred  to  for  $400  Miller 
binds  himself  to  pay  all  costs  decreed  against 
EJdward  T.  Jones  in  the  suit  of  Smith,  trus- 
tee, against  J.  B.  Miller  and  R.  E.  Miller, 
trustees,  but  It  is  plain,  we  think,  that  the 
costs  there  referred  to  were  such  as  Jones 
had  at  the  date  of  the  bond  incurred  in  the 
suit  or  which  might  be  Incurred  by  him,  the 
attitude  of  the  parties  remaining  unchanged, 
but  that  it  does  not  bind  ^vlUler  to  pay  costs 
when  Jones  became  hostile  to  Miller,  and 
these  very  costs  were  incurred  in  defending 
a  litigation  to  which  Jones  was  an  active 
party. 

However  this  may  be,  the  rights  of  the 
parties  growing  out  of  the  bond  which  was 
given  were  the  subject  of  litigation  before 
this  court  at  the  former  hearing,  which  is 
irrevocable  and  finally  disposes  of  this  ques- 


tion. Not  only  is  this  so,  but  Jones  appear- 
ed before  this  court  at  the  September  term, 
1909,  and  asked  for  a  rehearing  of  the  decree 
of  this  court  rendered  on  the  25th  of  June, 
1909.  In  that  petition  the  whole  subject  was 
again  presented  to  this  court,  and  the  at- 
tention of  the  court  specifically  directed  to 
the  stipulation  In  the  bond  of  $400  given  by 
Miller  to  Jones — that  he  was  to  pay  all  costs 
decreed  against  Jones  in  the  suit  of  Smith, 
Trustee,  v.  Miller.  That  petition  was  con- 
sidered by  this  court  and  its  prayer  denied, 
so  that  the  whole  subject  had  been  fully  ad- 
judicated and  cannot  be  reopened. 

We  are,  therefore,  of  opinion  that  the  writ 
of  mandamus  should  issue  as  prayed  in  the 
petition.  It  Is  further  ordered  that  E.  T. 
Jones  pay  to  the  petitioner  his  costs  in  this 
behalf  expended. 

CARDWELL,  J.,  absent 

(8  Qa.  iLpp.  S25) 
HERALDS    OF    LIBERTY   v.    BOWEN. 

(No.    2,358.) 

(Court  of  Appeals  of  Georgia.    Sept.  20.  1910.) 

(Syllabus  hy  the  Court,) 

1.  Insubance  (§  814*)— Mutual  Benefit  In- 
surance—Actions— Service  OF  Process. 

The  method  of  sen-ice  on  fraternal  bene- 
ficial associations,  provided  by  the  act  of  1900 
(Acts  1900,  p.-  71),  Is  only  camulative.  Service 
may  be  perfected  upon  an  Insurance  association 
by  serving:  its  agent  who  procured  the  issuance 
of  the  contract  which  is  the  basis  of  the  suit, 
provided  the  agency  continues  until  service. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  814.*] 

2.  Traverse  of  Entry  of  Service  of  Pro- 
cess Properly  OvEBRUXEn. 

It  appearing  that  such  an  agent  was  serv- 
ed, the  traverse  of  the  entry  of  service  was 
properly  overruled, 

3.  Insurance  (§  687*)— Fbatbrnal  Benefi- 
cial Associations. 

An  association  which  issues  policies  of  in- 
surance, but,  so  far  as  appears,  has  no  ritual, 
nor  any  initiation,  cannot  be  legally  classed  as 
a  fraternal  beneficial  association  under  the  laws 
of  Creorgia,  and  may  be  treated  as  an  ordi- 
nary insurance  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1824 ;  Dec  Dig.  §  687.*] 

4.  Appeal  and  Ebbqb  (S  671*)  —  Review — 
Evidence. 

For  the  want  of  a  proper  brief  of  evidence, 
the  exceptions  depending  upon  a  consideration 
of  the  evidence  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2872 ;  Dec.  Dig.  |  671.*] 

5.  Petition  Sufficient. 

The  petition  amply  disclosed  the  fact  that 
the  plaintiff  sued  In  his  representative  capacity 
as  administrator  on  the  estate  of  the  insured. 

6.  Insurance  (S  715*)- Mutual  Benefit  In- 
surance—Requisites OP  Policy  —  Statu- 
tory Provisions. 

The  act  approved  August  17,  1906  (Acts 
1900,  p.  107),  which  provides  that,  wherever  a 
policy  of  insurance  contains  any  reference  to 
the  application  for  insurance  or  the  constitu- 
tion, by-laws,' or  other  rules  of  the  company  as 
forming  a  part  of  the  policy  or  contract  between 
the  parties,  the  policy  shall  contain,  in  itself 
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or  in  aome  exhibit  attached  thereto,  a  correct 
cop7  of  the  application,  by-law,  or  nile,  aa  the 
case  may  be,  and  that  otherwise  the  application, 
by-law,  etc,  shall  not  be  regarded  aa  a  part  ot 
the  contract,  applies  to  fraternal  aa  well  aa  to 
other  insurance  companies. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1853 ;    Dec.  Dig.  t  715.*] 

Error  from  City  Court  of  Dal  ton;  Moses 
Wright,  Judge. 

Action  by  W.  C.  Bowen,  administrator, 
against  the  Heralds  of  Liberty.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

M.  C  Tarrer,  for  plaintiff  in  error.  Mad- 
dox,  McCkmy  &  Shumate,  for  defendant  in 
error. 

BUSSBLL^  J.    Judgment  affirmed. 


(8  Ga.  App.  aS4) 

AXiliEN  T.  STATP.     (No.  2,765.) 
(Court  of  Appeals  of  Georgia.    Sept.  20,  1910.) 

(8yU<ibu8  hy  the  Court.) 

1.  Criminal  Law  (§  922*)— Harmless  EIbbob. 

Under  the  undisputed  evidence,  the  error 
of  the  court  in  not  limiting  the  jury  to  a  con- 
sideration of  sales  by  the  defendant  within  the 
two  Tears  preceding  the  indictment  was  not 
harmful  to  the  defendant,  and  therefore  af- 
fonis  no  ground  for  a  new  trial. 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2218 :  Dec.  Dig.  {  922.*] 

2.  Cbimiival  Law  (§  1129*)— Assignments  of 
Ebbob— Sufficiency. 

The  assignment  of  error  complaining  that 
the  judge  ^'failed  to  charge  the  jnrv  upon  the 
law  of  ^fts  and  sales**'  is  too  general  and  indef- 
inite for  consideration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  2954-2957;  Dec.  Dig.  S 
1129.*) 

3.  Criminal  Law  (8  1160*)-*Wbit  of  ETbrob 
—Conclusiveness  or  Vebdict. 

The  evidence,  while  not  wholly  satisfactory. 
Is  sufficient  to  authorize  the  conviction  of  the 
defendant;  and,  the  verdict  being  approved  by 
the  trial  judge,  the  finding  of  the  jury  cannot 
be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  8084 ;    Dec.  Dig.  8  1160.*] 

Error  from  City  Court  of  Monticello;  A. 
8.  Thurman,  Judge. 

Dock  Allen  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Eugene  M.  Baynes,  for  plaintiff  in  error. 
Greene  F.  Johnson,  Sol.,  for  the  State, 

RU'SSELL^  J.    Judgment  affirmed. 


(8  Oa.  App.  288) 

TAYLOR  V.  NATIONAL  CASH  REGISTER 

CO.     (No.  2,646.) 

(Court  of  Appeals  of  (Georgia.    Sept.  20,  1910.) 


(SylldbuB  hy  the  Court,) 

Sales  (8  474*)— Conditional  Sales— Attach- 
ment^-Admissibilitt  of  Evidence. 

Under  the  ruling  in   Conder  v.   Holleman 
ft  Ballard,  71  Ga.  93,  it  was  error  to  decline  I      RUSSELL,   J.    Judgment  reversed. 


to  allow  the  claimant  to  prove  that  the  indebt- 
edness of  the  defendant  m  attachment  to  t&e 
plaintiff  arose  before  the  date  of  the  conditional 
sale  and  the  claimant's  reservation  of  title;  and 
for  this  reason,  if  for  no  other,  the  judge  of 
the  superior  court  properly  sustained  the  cer- 
tiorari. 

[Ed.  Note.—For  other  cases,  see  Sales,  Out. 
Dig.  I  1391 ;  Dec.  Dig.  5  474.*] 

Error  from  Superior  Court,  Bolton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  between  B.  Taylor  and  the  Nation- 
al Cash  Register  Company.  From  the  judg- 
ment, Taylor  brings  error.    Affirmed. 

Hines  &  Jordan,  for  plaintiff  In  error.  An- 
derson, Felder,  Rountree  &  Wilson,  and  B. 
D.  Thomas,  for  defendant  in  error. 

RUSSELL^  J*    Judgment  affirmed. 


(8  Qa.  App.  221) 
OWENS  et  al.  v.  PARKER  &  HOOK. 

(No.  2,136.) 

(C3ourt  of  Appeals  of  Georgia.    Sept.  29,  1910.) 

(ByUdbus  by  the  Court.) 

L  Plea  Impbopebly  Stbicken. 

The  court  erred  in  striking,  on  motion  of 
the  plaintiffs,  that  portion  of  the  defendants' 
plea  which  set  up  fraud  and  misrepresentation 
as  to  the  mule  sold  to  them  by  the  plaintiffs, 
and  which  alleged  a  failure  of  consideration  be- 
cause of  the  worthlessness  of  the  mule. 

2.  Review  on  Appeal. 

By  reason  of  this  error  the  verdict  and 
the  proceedings  amendatory  thereof  were  nuga- 
tory. 

3.  Sales  (§  479*)— Conditional  Sales— Rem- 
edies OF  Seller. 

It  was  not  error  to  overrule  the  defendants* 
demurrer.  Even  if  the  attachment  and  the  levy 
thereof  had  failed  for  defects,  the  plaintiff  might 
recover  a  general  judgment  on  the  declaration, 
of  which  notice  had  been  given. 

(a)  ThQ  holder  of  a  note,  in  which  there  is  a 
reservation  of  title  of  personal  property  and 
also  a  mortgage  of  the  property  to  the  payee, 
may^  sue  out  an  attachment  for  purchase  mon- 
ey, instead  of  pursuing  the  other  remedies  avail- 
able  to  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  1418-1438 ;   Dec.  Dig.  §  479.*] 

4.  Sales  (§  479*)— Conditional  Sales— Rem- 
edies OF  Seller. 

To  perfect  the  attachment  and  levy,  the 
holder  of  the  legal  title  must  file  and  record  a 
reconveyance  to  nis  debtor,  and  if  he  fails  to  do 
this  the  levy  of  the  attachment  falls.  But 
where  a  declaration  has  been  filed  and  the  pre- 
scribed notice  given,  the  plaintiff  may  recover  a 
general  judgment,  even  though  the  attachment 
is  dismissed. 

[E)d.  Note. — For  other  cases,  see  Sales,  Out. 
Dig.  f§  14ia-1438;   Dec  Dig.  §  479.*] 

Error  from  CJity  Court  of  Tif ton ;  R.  Eve. 
Judge. 

Action  between  Parker  &  Hook  and  Emily 
Owens  and  othera  From  the  judgment, 
Owens  and  others  bring  error.    Reversed. 


J.  J.  Murray,  J.  B.  Murrow,  and  James  H. 
Price,  for  plaintiffs  In  error.  R.  D.  Smith 
and  R.  S.  Foy,  for  defendant  in  error. 
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(8  Ga.  App.  KB) 

QUINN  T.  FIRST  NAT.  BANK  OF  FITZ- 
GDRALD.     (No.  2,207.) 

(0>art  of  Appeals  of  CkoiKia.    Sept  20,  1910.) 

(8yUabu9  by  the  Court.) 

1,  Bills  and  Notbs  (|  365*)— Actions— Db- 

FEN8BS. 

In  order  to  let  in  a  meritorious  defense,  tlie 
maker  of  a  promissory  note  who  is  sued  thereon 
may  show  that  the  plaintiff  is  not  a  bona  fide 
holder  of  the  note. 

[Ed.   Note.— For  other  cases,   see   Bills  and 
Notes,  Gent  Dig.  §  944\  Dec.  Dig.  {  365.*] 

2.  Banks  and  Banking  (I  101*)— Actions— 
DEraNBBS— Uluela  Vibes  Tbansfeb. 

The  maker  of  a  promissory  note  which  has 
been  transferred  by  one  banking  corporation  to 
another  (for  the  purpose  of  liquidating  the  af- 
fairs of  uie  corporation  originally  named  in  the 
note  as  payee)  cannot  defend  upon  the  ground 
that  the  contract  whereby  the  note  was  trans- 
ferred was  ultra  vires.  Generally  one  who  is 
not  a  party  to  a  contract  cannot  attack  it  as 
ultra  vires. 

[£>d.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  {§  237,  238;    Dec  Dig.  S 

8.   USXTRT  (§   100*)-;DEDUCTrON   FROM   PBINOI- 

PAL  Debt  and  Lawfxtl  Intebest. 

Any  payments  made  upon  an  usurious  debt, 
even  though  the  suit  be  upon  notes  given  in  re- 
newal thereof  (but  without  purging  out  the 
usury),  are  to  be  deducted  from  the  principal 
debt  and  the  lawfnl  interest. 

[Ed.  Note.— For  other  cases,  see  Usury,  Gtot 
Dig.  SS  219-234 ;   Dec  Dig.  §  100.*] 


4.  UsuBY   (f  47*)— GoLLEcnoN   OF  Interest 
Monthly. 

Interest  may  be  collected  monthly  at  the 
option  of  the  parties,  if  only  interest  is  cof- 
lected,  and  no  part  of  the  principal  is  paid,  and 
if  the  interest  contracted  to  be  paid  and  actual- 
ly collected  does  not  exceed  the  rate  of  8  per 
cent,  per  annum. 

[Ed.  Note.— For  other  cases,  see  Usury,  Gent 
Dig.  8  100;   Dec  Dig.  §  47.*] 

5.  Appeal  and  Ebbob  (f  1176*)— Disposition 
OF  Gase— Rendition  of  Judgment. 

The  court  erred  in  directing  the  verdict  for 
the  amount  returned,  though  the  evidence  de- 
manded a  verdict  for  the  plaintiff  for  a  smaller 
amount.  For  this  reason  this  court  will  direct 
a  final  disposition  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S§  4588-4506;  Dec  Dig.  § 
1176.*] 

Error  from  Gity  Ck)iirt  of  Fitzgerald;  B. 
Wall,  Judge. 

Action  by  the  First  National  Bank  of  Fitz- 
gerald against  J.  H.  Quinn.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Afilrm- 
ed,  with  directions. 

O.  H.  Blklns,  for  plaintlfl  in  error.  B.  J. 
Reid  and  Haygood  &  Gutts,  foir  defendant  in 
error. 

RUSSBLiL,  J.  The  First  National  Bank  of 
Fitzgerald  sued  Quinn  on  two  notes  which 
were  payable  to  the  order  of  the  Gltizens' 
Bank  of  Fitzgerald,  and  the  trial  resulted  in 
the  court  directing  a  verdict  for  the  plain- 
tiff. The  notes  were  apparently  Indorsed  in 
blank  by  the  Gltizens*  Bank  of  Fitzgerald  by 


J.  G.  Bush,  cashier.  The  defendant  pleaded 
that  title  to  the  two  notes  was  ift>t  vested  in 
the  plaintiff,  and  that  what  appeared  to  be 
the  indorsement  of  the  Gitlzens*  Bank  was 
merely  a  receipt  for  interest :  and.  if  the  sig- 
nature of  the  cashier  was  Intended  to  be  an 
indorsement,  still  the  National  Bank  was  not 
a  bona  fide  holder,  because  It  had  notice  of 
the  equities  in  favor  of  the  maker;  further- 
more, that  the  effort  to  transfer  the  note  by 
indorsement  was  ultra  vires,  because  the  pur- 
ported cashier  was  in  fact  not  the  cashier, 
and  because  the  attempted  transfer  to  the  Na. 
tional  Bank  was  with  the  purpose,  on  the  part 
of  the  Gltizens'  Bank,  of  illegally  liquidating 
Its  assets  and  discontinuing  business.  These 
pleas  were  stricken  by  the  court,  but  the 
court  allowed  evidence  upon  certain  pleas 
setting  up  usury.  At  the  conclusion  of  the 
testimony,  however,  the  court  directed  a  ver- 
dict for  the  full  amount  of  the  note  without 
any  allowance  for  the  usury  in  another  note, 
of  which  It  appeared  thB  notes  In  suit  were 
renewals. 

We  think  the  trial  Judge  erred  in  strildng 
the  pleas,  because,  as  was  held  in  Andrews 
V.  John  Ghurch  Go.,  1  Ga.  App.  560,  58  S.  B. 
130,  the  defendant  had  the  right  to  show 
that  the  plaintiff  was  not  a  bona  fide  holder 
of  the  notes  in  question,  in  order  to  let  in 
a  meritorious  defense.  We  think  the  court 
erred,  also,  in  directing  a  verdict,  because  it 
is  unquestioned  that  the  plaintiff  had  reserv- 
ed usury  in  the  first  note,  of  which  the  sub- 
sequent notes  were  renewals.  Inasmuch, 
however,  as  It  appears  from  the  evidence,  as 
well  as  from  the  answer  of  the  defendant 
that  the  payment  of  the  usury  is  the  only  de- 
fensive matter  really  presented  by  the  plead- 
ings or  the  evidence^  and  as  the  defendant 
was  permitted  to  offer  his  testimony  upon  this 
subject,  the  only  effect  of  a  reversal  of  the 
Judgment  would  be  to  send  the  case  back  to 
reduce  the  finding  against  the  defendant  by 
the  amount  of  Interest  exacted  from  him  in 
excess  of  the  legal  rate.  It  Is  not  to  the 
public  interest  to  retard  the  proper  disposi- 
tion of  causes  or  indulge  in  needless  litiga- 
tion, and  for  this  reason  we  will  exercise  our 
right  of  effecting  a  final  disposition  of  the 
case  in  accordance  with  what  can  be  its  only 
proper  termination  under  the  pleadings  and 
the  evidence  (Flnley  v.  Southern  R,  Co.,  5 
6a.  App.  723,  64  S.  EX  312)  by  directing  that, 
upon  writing  off  by  the  plaintiff  in  the  court 
below  of  the  sum  of  $106.66,  the  excess  of 
interest  reserved  when  the  $!2,800  note  was 
originally  given  to  the  Gltizens*  Bank  of  Fitz- 
gerald, the  Judgment  of  the  court  below  be 
affirmed,  and  that,  upon  failure  to  do  this, 
the  Judgment  be  reversed. 

It  Is  not  disputed  in  the  evidence  Hiat, 
when  the  note  for  $2,800  was  originally  exe- 
cuted by  Quinn,  the  Gltizens'  Bank  of  Fitz- 
gerald reserved  $300  as  interest  from  Sep- 
tember 28,  1906,  to  September  28,  1907,  and 
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credited  his  account  with  a  deposit  of  $2,500. 
The  two  notes  for  $1,100  each  which  are  the 
subjeclrmatter  of  this  suit  were  given  in  re- 
newal of  the  note  for  $2,800»  /upon  which. 
Quinn  received  only  $2,500,  and  as  held  in 
McGee  v.  Long,  83  Ga.  156^  9  S.  B.  1107, 
"all  payments  made  upon  an  usurious  debt 
are  to  be  deducted  from  the  principal  and 
lawful  interest,  where  the  suit  is  upon  re- 
newal notes  executed  after  such  payments 
but  without  purging  out  the  usury.*'  To  the 
same  effect  are  the  rulings  in  Archer  v.  Mc- 
Cray,  59  Ga.  546,  and  Wilkinson  v.  Wooten, 
59  Ga.  584.  The  defendant  and  the  cashier 
of  the  bank  agreed  that  the  amount  actually 
paid  by  Quinn  upon  the  $2,800  note  was 
$638.30.  It  appears  that  In  taking  the  new 
notes  $600  of  this  amount  was  credited  upon 
the  original  note,  because  the  renewals 
amount  only  to  $2,200,  but  it  Is  evident  that 
the  usury  which  had  been  originally  exacted 
when  the  $2,800  note  was  given  was  not 
purged  from  the  renewal  notes.  The  $38.30 
does  not  exceed  the  legal  rate  of  interest  on 
$2,800  from  September  28,  1907,  when  the 
$2,800  note  was  due.  to  February  26,  1908, 
when  the  renewal  notes  were  given,  but  it 
appears  that  there  was  an  additional  pay- 
ment of  $24  on  September  24,  1907;  and, 
whether  this  be  considered  or  not,  it  is  evi- 
dent from  the  amount  of  the  new  notes  that 
all  of  the  usury  included  in  the  original  note 
was  not  purged.  Consequently,  Quinn  had 
the  right  which  he  would  not  ordinarily  have 
of  Inquiring  into  whether  the  First  National 
Bank  of  Fitzgerald  was  a  bona  fide  holder 
for  value  or  not,  and  for  this  reason  we  hold 
that  the  court  erred  in  striking  his  plea  to 
the  effect  that  the  bank  had  notice  of  the 
equities  in  his  favor. 

The  court  did  not  err  in  striking  so  mucb 
of  the  defendant's  plea  as  set  up  that  the 
transfer  of  the  notes  by  the  Citizens*  Bank 
of  Fitzgerald  to  the  First  National  Bank  of 
Fitzgerald  for  the  purpose  of  liquidating  the 
affairs  of  the  first-named  bank  was  ultra 
vires,  because,  under  the  ruling  in  Weed  ▼. 
Gainesville,  etc.,  B.  Co.,  119  Ga.  676,  46  S.  B. 
886,  Quinn,  not  being  a  party  to  the  contract 
between  the  two  banks,  was  not  in  a  posi- 
tion to  assert  that  either  party  thereto  acted 
ultra  vires.  If  the  court  had  overruled  the 
demurrer  and  had  not  directed  the  verdict, 
the  defendant  would  have  only  been  entitled 
to  have  proper  deduction  made  for  usury. 
This  amount  under  the  ruling  in  Harrell  v. 
Blount,  112  Ga.  712  (5),  88  S.  B.  56,  is  de- 
termined by  eliminating  the  interest  exceed- 
ing 7  per  cent,  which  Is  Included  in  the  nom- 
inal principal.  See,  also,  Parker  v.  Lowrry, 
79  Ga.  740,  4  S.  B.  67a  The  defendant  is 
really  entitled  to  a  credit  of  $125,  with  in- 
terest thereon,  because  the  bank  reserved 
$300,  or  Interest  at  the  rate  of  12  per  cent 
on  Uie  amount  actually  paid  the  borrower. 
The  interest  at  the  rate  of  7  per  cent  on  the 


$2,500  would  be  $175,  and  the  difference  be- 
tween the  two  is  $125.  But,  inasmuch  as  he 
only  pleaded  for  $106.66,  it  Is  beyond  our 
power  to  increase  the  amount  The  conten- 
tion that  the  sum  of  $10.40  is  usury  cannot 
be  sustained,  because  interest  may  be  collect- 
ed monthly  at  the  option  of  the  parties,  if 
only  interest  is  collected  and  no  part  of  the 
principal  is  paid,  and  if  the  interest  collected 
does  not  exceed  the  rate  of  8  per  cent  per 
annum  for  the  period  of  time  covered  by 
the  payment 
Judgment  afl^med,  with  direction. 


it  Oa.  App.  2!!5) 
SOUTHBRN  RY.  CO.  v.  JONBS.  (No.  2,153.) 
(Court  of  Appeals  of  Georgia.    Sept.  20,  1910.) 

(SyUaluB  by  th€  Court,) 

1.  New  Trial  Pbopbblt  Rsfusbd. 

There  was  no  error  in  refusing  a  new  trial. 

2.  Cabbiebs  (S  857*V'Faii,ubb  of  Passenqkb 
TO  Pbocubb  Tioket— Rights  of  Cabbies. 

Railroad  companies  have  the  right  to  exact 
the  train  rate  from  passengers  who  without 
good  and  suflSdent  reason  have  failed  to  pur- 
chase tickets  and  the  consequent  right  to  eject 
one  who  refuses  to  pay  the  train  rate.  But  the 
conductor  or  other  agent  of  the  railroad  com- 
pany who  passes  upon  the  merits  of  the  excuse 
offered  by  the  passenger  for  not  having  provided 
himself  with  a  ticket  or  refuses  to  hear  the  ex- 
cuse does  so  at  the  peril  of  the  company. 

[ESd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1433 ;  Dec.  Dig.  S  te7.*] 

3.  Cabbiebs  (i  855*)— Oabbiage  of  Passen- 

GEBS— BOABDINO    'RlAIN    WITHOUT    TICKET. 

One  who  boards  a  train  intending  to  pay 
for  his  passage  therein  is  not  a  trespasser,  even 
though  be  t)e  in  error  as  to  the  amount  due  for 
his  rare. 

[EM.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f  1416 ;   Dec.  Dig.  f  856.*] 

4.  Defective  C^abges  Cubed  by  Othebs. 

Hie  defects  in  portions  of  the  charge  upon 
which  error  is  assigned  are  cured  by  fuller  in- 
structions in  other  portions  of  the  general 
charge. 

5.  Review  on  Appeal. 

The  evidence  in  behalf  of  the  defendant 
would  have  authorized  the  jury  to  relieve  it 
from  liability,  but  the  plaintiff's  evidence  in 
conflict  therewith  authorized  the  finding  which 
was  returned  in  his  favor. 

'  Error  from  City  Court  of  Baxley;   01  H. 
Parker,  Judge. 

Action  by  I.  Lu  Jones  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

J.  B.  Moore  and  J.  F.  De  Lacy,  for  plain- 
tiff in  error.  Padgett  &  Watson,  for  defend- 
ant in  error. 

RUSSBLLs  J.  The  plaintiff  brought  a  suit 
against  the  Southern  Railway  Company  for 
damages,  alleging  that  he  endeavored  to  buy 
a  ticket  from  Baxley  to  Prentiss;  that  he 
went  to  the  depot  20  minutes  before  the  train 
was  due  to  arrive  for  the  purpose  of  pur- 
chasing a  ticket,  and  looked  in  the  ticket 
office  for  the  agent,  but  the  door  was  cloe- 
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ed,  and  there  was  no  one  there  to  sell  him  a 
ticket;  that  after  waiting  for  some  time, 
and  no  agent  being  yet  in  eight,  and  the 
train  approaching,  he  went  to  the  point  on 
the  railroad  where  passengers  were  accus- 
tomed to  enter  the  trains  of  the  defendant, 
and  boarded  the  train  upon  its  arrival;  that, 
when  the  conductor  or  auditor  came  for  his 
fare,  he  handed  him  10  cents,  and  told  him 
he  wanted  to  go  to  Prentiss,  this  being  the 
ticket  rate  for  passage  to  that  place;  that 
the  conductor  demanded  15  cents  in  addi- 
tion because  he  had  not  bought  a  ticket; 
that  he  endeavored  to  explain  to  the  con- 
ductor the  reason  why  he  had  not  bought  a 
ticket,  but  that  this  agent  of  the  company 
would  not  hear  his  explanation,  and,  in- 
stead, told  him  in  rough  and  insulting  lan- 
guage that  he  would  either  have  to  pay  the 
15  cents  additional  or  get  off  the  train;  that 
he  endeavored  to  explain  to  the  conductor 
why  he  had  no  ticket,  but  the  conductor  re- 
fused to  hear  any  explanation,  and  In  a  very 
insulting  manner  led  him  to  the  platform, 
and,  after  having  checked  the  speed  of  the 
train  considerably,  but  before  the  train  was 
stopped,  ordered  him  to  get  off  or  accept  the 
consequences;  that  not  wishing  to  be  kicked 
off  the  train,  he  endeavored  to  get  off;  that 
the  place  at  which  he  disembarked  was  un- 
sulted  for  that  purpose,  as  It  was  some  dis- 
tance from  the  steps  of  the  coach  to  the 
ground,  and,  when  he  got  off,  he  slipped  or 
fell  from  the  step,  and  skinned  and  bruised 
his  leg.  He  alleged  special  damages  In  the 
sum  of  $5  paid  a  physician  for  treating  his 
wounds;  and  he  asked  for  damages  for  the 
pain  and  anguish  Inflicted  upon  him,  and 
also  vindictive  damages  for  the  humiliation 
he  suffered  in  being  publicly  and  wrongfully 
ejected  from  the  train  in  the  presence  of  ac- 
quaintances and  friends.  The  plaintiff's  evi- 
dence did  not  make  out  quite  as  strong  a 
case  as  was  depicted  in  his  petition,  but  in 
the  main  his  testimony  proved  the  case  as 
laid*.  The  charge  of  the  court,  considered  as 
a  whole,  clearly  presented  the  respective 
rights  and  duties  of  the  plaintiff  and  the  de- 
fendant in  such  a  case.  There  appears  to 
have  been  no  error  in  the  trial  which  could 
have  caused  the  verdict  to  be  for  the  defend- 
ant instead  of  the  plaintiff.  Consequently 
we  find  no  error  in  the  Judgment  of  the  court 
overruling  the  motion  for  a  new  trial. 

2.  Several  special  assignments  of  error  are 
predicated  upon  extracts  from  the  charge  of 
the  court  We  will  merely  say,  in  regard  to 
the  complaint  that  in  the  third  special  ground 
of  the  motion  for  new  trial  the  judge  erred 
in  his  instruction  upon  the  subject  of  con- 
tributory negligence  (which  is  excepted  to  as 
being  inapplicable  to  the  facts  in  the  case 
and  liable  to  confuse  the  jury),  that,  even  if 
this  instruction  was  erroneous,  It  was  mani- 
festly not  harmful  to  the  plaintiff  in  error. 
The  instruction  might  have  had  the  effect 
of  reducing  the  findings  In  favor  of  the  plain- 
tiff in  the  court  below,  but  inasmuch  as  the 


court  instructed  the  jury  that  the  plaintiff 
was  not  entitled  to  recover  at  all,  unless  he 
had  used  reasonable  diligence  in  endeavor- 
ing to  procure  a  ticket,  and  as  the  evidence 
nowhere  pointed  to  any  contributory  n^ll- 
gence  on  the  part  of  the  plaintiff,  it  is  evi- 
dent that  this  instruction  was  not  the  cause 
of  the  jury  finding  for  the  plaintiff  instead 
of  for  the  defendant.  It  is  alleged  that  this 
charge  was  error  "because  the  judge  failed 
to  charge  in  the  language  of  the  rule  of  the 
Railroad  Commission  of  Georgia  that  the 
plaintiff  should  have  exercised  reasonable 
diligence  to  procure  a  ticket  before  board- 
ing the  train,  and  because  the  judge  failed 
to  charge  the  jury  that  it  was  the  duty  of 
the  plaintiff  to  exercise  reasonable  diligence 
to  procure  a  ticket."  The  instruction  com- 
plained of  is  as  follows:  **I  charge  you  fur- 
ther that  one  who  without  having  provided 
himself  with  a  ticket  may  be  compelled  to 
pay  fare  at  the  train  rate  instead  of  the 
ticket  rate,  and  If  he  refuses  to  pay  at  the 
train  rate,  he  may  be  ejected  from  the  train, 
without  subjecting  the  defendant  company 
to  liability  for  damages,  provided  the  fail- 
ure of  the  passenger  to  provide  himself  with 
a  ticket  Is  due  to  his  own  fault  or  negli- 
gence, and  provided,  further,  that  only  such 
force  is  used  as  is  necessary  to  eject  him 
from  the  cars,  and  that  the  expulsion  be 
made  in  a  decorous  and  proper  manner.*' 
There  Is  an  evident  lapsus  of  the  words 
"boards  a  train,**  after  the  word  "who"  and 
before  the  word  **without,**  in  the  first  line 
of  the  above  extract,  but,  supplying  that, 
we  find  no  error  In  the  instruction.  The 
statement  of  the  judge  that  the  plaintiff 
could  be  required  to  pay  the  train  rate,  and 
could  be  ejected  in  case  he  refused  to  pay 
it,  without  subjecting  the  carrier  to  any 
liability,  if  the  failure  of  the  passenger  to 
provide  himself  with  a  ticket  was  due  to 
his  own  fault  or  negligence,  if  not  a  stronger 
method  of  stating  the  plaintiff's  duty  of  ex- 
ercising reasonable  diligence  to  procure  a 
ticket  than  that  suggested  by  the  plaintiff 
in  error,  Is  at  least  sufficient,  in  the  absence 
of  a  written  request  for  more  specific  in- 
structions. 

3.  Complaint  is  made  as  to  another  portion 
of  the  judge's  charge,  because  it  is  insisted 
that,  under  the  evidence,  the  plaintiff  was 
not  a  passenger,  but  merely  a  trespasser.  It 
is  insisted  that  the  judge  erred  In  instructing 
the  jury  as  to  the  duties  of  a  carrier  to  a 
passenger,  because  the  evidence  showed  the 
plaintiff  had  no  ticket  It  does  not  require 
a  ticket  to  make  one  a  passenger  upon  a 
railroad  train.  The  law  does  require  that 
one  who  intends  to  become  a  passenger  shall 
use  reasonable  diligence  to  obtain  a  ticket. 
This  is  a  regulation  of  public  policy.  But 
if  an  intending  passenger  uses  ordinary  dil- 
igence to  obtain  a  ticket,  and  is  prevented 
from  doing  so  by  any  cause  beyond  his  own 
control,  and  thereafter  enters  the  train  of  a 
common  carrier  with  the  intention  of  pay- 
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ing  for  his  journey  and  complying  with  all 
of  the  proper  rules  and  regulations  of  the 
carrier,  he  is  not  a  trespasser,  but  a  pas- 
senger. One  who  boards  a  train  intending 
to  pay  for  his  passage  therein  Is  not  a  tres- 
passer, even  though  he  be  in  error  as  to  the 
amount  due  for  his  fara 

4.  As  to  other  defects  alleged  by  defendant 
in  the  motion  for  a  new  trial,  it  is  plain,  up- 
on a  review  of  the  charge  as  a  whole,  that 
every  instruction  needful  to  the  jury  in  its 
consideration  of  this  case  is  given  in  some 
portion  of  the  general  charge. 

5.  The  finding  in  favor  of  the  plaintiff  was 
very  moderate  in  amount  We  do  not  say 
this  in  any  spirit  of  criticism,  because  it  was 
perhaps  fully  as  large  as  the  plaintiff  was 
entitled  to  recover  under  his  own  evidence. 
We  refer  to  it  simply  because  it  Is  apparent 
from  this  record  that  the  case  was  one  for 
the  jury,  and  that  no  reason  appears  why 
the  jury's  finding  should  be  disturbed.  Nu- 
merous witnesses  testified  in  behalf  of  the 
defendant,  some  of  thetu  apparently  dlstlu- 
terested;  and  there  was  some  testimony  on 
the  part  of  the  defendant  which  flatly  con- 
tradicted every  material  statement  made  by 
the  plaintiff  In  his  own  behalf.  If  the  testi- 
mony for  the  defendant  Is  true,  the  conduct- 
or returned  to  the  plaintiff  the  money  which 
he  had  tendered,  and  the  train  was  stopped 
and  the  plaintiff  allowed  to  disembark  at  his 
own  request  According  to  this  testimony, 
there  was  no  unkind  or  discourteous  lan- 
guage used  by  the  conductor,  and  the  plain- 
tiff alighted  on  ground  perfectly  smooth  and 
level,  and  consequently  the  skinning  of  his 
leg  must  have  been  the  result  of  his  own 
negligence.  But,  while  the  evidence  for 
the  defendant  would  have  debarred  any  re- 
covery on  the  part  of  the  plaintiff,  the  tes- 
timony of  the  plaintiff  warrants  the  finding 
in  his  favor. 

Judgment  affirmed. 


(8  Oa.  App.  Stt) 

FLEMING  V.  SHOCKLEJT.    (No.  2,160.) 
(Court  of  Appeals  of  (Jeorgia.    Sept  20,  1910.) 

(8yllabu9  \>y  the  Court.) 

1.  Pbinodpal  and  Subett  (J  190*)— ViouL- 
TioN  OP  Bond  by  PRiNOiPAii— Remedy  op 
Surety. 

A  surety  upon  a  criminal  recognizance  who, 
in  order  to  protect  himself  from  a  forfeiture  of 
the  bond  and  the  liability  consequent  thereon, 
is  forced  to  procure  the  issuance  of  a  requisi- 
tion and  to  expend  money  to  compel  the  pres- 
ence of  the  principal  in  accordance  with  his  ob- 
ligation, may  recover  of  the  principal  on  the 
appearance,  bond  any  expense  necessarily  incur- 
red by  himself  as  surety  in  preventing  a  breach 
of  the  bond  bv  his  pnndpal  and  in  enforcing 
the  presence  of  the  principal,  in  accordance  with 
the  latter*s  obligation  to  be  present  and  to  abide 
the  judgment  and  sentence  of  the  court  in  the 
criminal  case  against  him.  From  the  promise 
of  the  principal  to  be  present  without  expense 
or  trouble  to  his  surety  there  arises  an  implied 
promise  on  the  part  of  the  principal  to  pay  his 


surety  any  loss  or  damage  the  surety  may  sus- 
tain by  reason  of  the  violation  of  his  promise. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec.  Dig.  %  190.*] 

2.  Bail  (S  80*)— Surbendeb  ov  PBiNCiPAii— 
Right  op  Surety. 

In  a  proper  case  the  surety  need  not  wait 
until  the  bond  has  been  finally  forfeited.  He 
may  diminish  his  damages  by  producing  the 
principal,  and  prevent  the  bond  from  being 
estreated. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  §§  328-334;   Dec.  Dig.  §  80.*] 

E}rror  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  between  T.  J.  Fleming  and  Eugene 
Shockley.  From  the  Judgment,  Fleming 
brings  error.    Reversed. 

Geo.  A.  H.  Harris  &  Sons,  for  plaintiif  In 
error.    Ennis  &  Shaw,  for  defendant  in  error. 

RUSSELiU  X    Judgment  reversed. 


(8  Oa.  App.  220) 
BAINBRIDGE  STOCK  CO.  v.  KRAUSE 
McFARLIN  CO.     (No.  2,080.) 

(Court  of  Appeals  of  Georgia.     Sept  20,  1910.) 

(8ylldbu8  ty  the  Court,) 

1.  Chattel  Mobtgaoes  (§  271*)  —  Fobeglo- 
SURE— Afpidavit— Amendment. 

An  affidavit  made  to  foreclose  a  mortgage 
under  the  provisions  of  section  2754  of  the  Civil 
Code  of  1895,  and  which  stated  that  the  defend- 
ant mortgagor  has  **placed  himself  in  some  one 
of  the  positions  where  process  of  attachment 
could  legally  issue  against  him,"  was  amend- 
able, andf  the  plaintiff  should  have  been  allowed 
to  amend,  as  he  offered  to  do,  by  stating  that 
the  defendant  was  a  nonresident  of  the  state, 
and  that  this  was  the  ground  of  attachment  re- 
lied upon. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  {  271.*] 

2.  Chattel  Mortoaoes  (§  271*)  —  Foreclo- 
sure—Affidavit— Amendment. 

The  copy  of  mortgage  attached  to  the  fore- 
closure affidavit  was  verified  in  this  case  by 
the  statement  in  the  affidavit;  but  in  any  event 
the  offer  of  the  plaintiff  to  amend  the  affidavit 
by  signing  it  should  have  been  permitted. 

[£kl.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig:  i  271.*] 

3»  Chattel  Mortgages  (8  271*)  —  Foreclo- 
sure—Affidavit— Amendment  —  Construc- 
tion OF  Statute. 

The  provisions  of  section  5122  of  the  Civil 
Code  of  1895  relative  to  the  amendment  of  af- 
fidavits  are  to  be  given  a  broad  and  liberal  con- 
struction. Collins  V.  Taylor,  128  Ga,  789,  58 
S.  E.  446. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  %  271.*] 

4.  Chattel  Mortgages  (§  291*)— Foreclo- 
sure—Substantial  Compliance. 

If  the  requirements  for  the  foreclosure  of  a 
chattel  mortgage  have  been  substantially  com- 
plied with,  a  claimant  is  not  hurt  by  amendable 
irregularities,  for  the  real  issue  made  by  Uie 
claim  is  whether  the  property  is  the  defend- 
ant's or  his  own. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  §  291.*] 

E)rror  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 
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Action  between  the  Bainbrldge  Stock  Com- 
pany and  the  Krause  McFarlin  C!ompan7. 
From  the  Judgment  the  Bainbrldge  Stock 
Oompany  brings  error.    Reversed. 

M.  B.  0*Neal  and  R.  G.  Hartsfield,  for 
plaintiff  In  error.  J.  C.  Hale  and  E.  C  Love, 
for  defendant  In  error. 

RUSSDLL»  J.    Judgment  reversed. 

(8  Oa.  App.  MS) 

SMITH  V.  BERMAN.    (No.  2,330.) 
(Court  of  Appeals  of  Georgia.    Sept  20,  1910.) 

(Syllabus  by  the  Court.) 

1.   BaNKBUPTCY  (I  51*)  — CUBTODT  0»  BANK- 
BUPT'S  PBOPERTY. 

upon  the  filing  of  a  petition  in  bankruptor, 
followed  by  an  adjudication,  all  property  in 
the  actual  or  constructive  possession  of  the 
bankrupt  passes  into  the  custody  of  the  bank- 
ruptcy court,  subject  to  its  exclusive  jurisdic- 
tion to  determine  by  plenary  action  of  sunmiary 
proceeding  all  adverse  or  conflicting  claims 
with  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  S  51.*] 

2.  Exemptions  (S  16*)— Pbopebty— Pbestticp- 
noN  OF  Husband's  Ownebship. 

"In  this  state,  notwithstanding  his  reduced 
importance  as  a  domestic  factor,"  the  husband 
is  still  recognized  by  law  as  the  head  of  his 
family,  "and,  though  his  wife  may  reside  with 
him,  she  does  not  thereby  divest  his  possession 
of  the  homestead,"  nor  does  her  co-residence 
alone  rebut  tiie  legal  presumption  that  the 
house  and  all  the  household  effects  belong  to 
the  husband  as  the  head  of  the  family. 

[Bd.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  »  15-19 :  Dec.  Dig.  §  16.*] 

3.  CJouBTS  ($  489*)— State  Gotjbt&— Jttbisdio- 

TION    OVEB    OFFICEBS    OF    FeDEBAL    COUBTS. 

State  courts  have  jurisdiction  against  offi- 
cers of  the  United  States  courts,  such  as  mar- 
shals, referees,  and  trustees  In  bankruptcy,  to 
recover  damages  for  wrongful  acts  entirely  be- 
yond the  legitimate  scope  and  performance  of 
official  duties. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  1326,  1336;   Dec.  Dig.  f  489.*] 

4.  Bankbxjptct    (8    290*)— Action    Against 
Tbustee  fob  Convebsion. 

Where,  In  a  suit  brought  In  a  state  court 
by  the  wife  of  a  bankrupt  against  the  trustee  in 
bankruptcy  to  recover  damages  for  an  alleged 
trespass  by  the  trustee  in  the  wrongful  conver- 
sion of  personal  property  to  which  the  wife 
claimed  the  title  and  the  right  of  possession,  it 
appeared,  from  the  evidence,  that  the  trustee 
was  not  a  trespasser^  but  was  in  possession  as 
trustee  of  the  personal  pro];>erty  involved  in  the 
controversy,  the  res  bemg  in  the  possession  of 
the  court  of  bankruptcy  through  its  trustee,  a 
verdict  should  have  been  directed  for  the  de- 
fendant and  the  plaintiff  left  to  her  remedv  in 
the  court  of  bankruptcy,  which,  under  the  law, 
has  exclusive  jurisdiction  to  hear  and  determine 
all  questions  relating  to  the  right  of  possession 
and  title  to  the  res  In  its  custody. 

[Ed.  Note.— For  otber  cases,  see  Bankruptcy, 
Dec.  Dig.  §  296.*1 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 

Action  by  Fannie  Berman  against  H.  G. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 


Mrs.  Fannie  Berman  brought  suit  In  the 
city  court  of  Blakely  against  H.  G.  Smith 
to  recover  damages  for  alleged  trespass,  and 
the  Jury  found  a  verdict  In  her  favor  for 
the  sum  of  $6,000.  The  cause  of  action 
arose  on  the  following  state  of  facts:  The 
defendant,  H.  G.  Smith,. was  trustee  in  bank- 
ruptcy of  Morris  Berman,  the  husband  of 
the  plaintiff.  Morris  Berman  filed  in  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Georgia  a  voluntary 
petition  in  bankruptcy,  and  on  this  petition 
an  adjudication  was  entered  January  8,  1909. 
In  his  schedule  the  bankrupt  listed  'Mer- 
chandise debts  amounting  to  $7,461.11,  and 
assets  consisting  of  a  stock  of  goods  valued 
at  $3,000,*'  and  ^'household  goods  and  furni- 
ture, household  stores,  wearing  apparel  and 
ornaments  of  the  person  valued  at  $150."  He 
claimed  an  exemption  of  "the  household  and 
kitchen  furniture  and  wearing  apparel  of 
himself  and  wife,  all  in  the  house  then  oc- 
cupied by  him  in  Blakely,  Georgia,  and  val- 
ued at  $150,*'  and  the  remainder  of  the 
$1,600  exemption  out  of  the  proceeds  of  any 
other  property  belonging  to  him.  On  Jan- 
uary 21,  1909,  he  amended  his  schedule,  as 
to  his  claim  of  homestead,  "by  striking  there- 
from his  claim  for  household  furniture,  and 
by  praying  that  l^is  homestead  amounting  to 
$1,600  be  set  apart  and  allowed  to  him  out  of 
any  property  belonging  to  the  bankrupt  es- 
tate." The  house  in  which  the  bankrupt  liv- 
ed with  his  wife  and  child  and  a  relative 
was  rented  by  him.  Wh«i  the  trustee  quali- 
fied, the  wife  of  the  bankrupt  was  sick,  and 
at  the  request  of  the  bankrupt  the  trustee 
permitted  him  to  remain  in  possession  of  the 
household  and  kitchen  furniture,  as  there 
was  no  immediate  necessity  for  its  sale. 
The  merchandise  stock  of  the  bankrupt  was 
sold  by  the  trustee  at  public  outcry  for  $1,- 
580  cash.  On  investigation  the  trustee  found 
that  on  January  7,  1908,  the  inventory  show- 
ed merchandise  on  hand  valued  at  $2,006.84. 
On  January  10,  1909,  the  inventory  of  the 
bankrupt's  stock  by  the  appraiser  showed 
that  its  value  was  then  $3,162.73.  NV>  money 
or  other  property  outside  of  this  stock  of 
goods  was  ever  delivered  by  the  bankrupt  to 
the  trustee.  His  scheduled  and  other  debts 
being  over  $7,500,  the  trustee  found  no  ex- 
planation, after  diligent  research,  of  the  ap- 
parently large  shortage  in  the  assets  of  the 
bankrupt  during  the  year  1008.  In  1908  the 
bankrupt's  tax  returns  included  the  following 
item:  "Household  and  kitchen  fnmiture, 
piano,  libraries,  pictures,  etc.,  $200."  His 
wife,  Mrs.  Fannie  Berman,  made  no  return 
whatever  of  any  property  for  taxation. 
Among  the  bankrupt's  bills.  Invoices,  and 
paid  checks,  the  trustee  found,  a  number 
covering  purchases  by^  him  and  payment 
therefor  of  household  goods  and  furniture, 
and  he  also  found  that  all  of  this  household 
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furniture,  inclading  libraries,  ptctnres,  etc., 
was  covered  by  three  x)ollcies  of  Insurance 
which  the  bankrupt  had  taken  out  In  his  own 
name. 

The  trustee  in  bankruptcy  employed  as 
his  counsel  Glessner  &  Park  of  Blakely,  Qa. ; 
and  om  March  20,  1009,  his  attorney,  Mr. 
Park,  informed  him  that  in  passing  the  bank- 
rupt's house  he  had  observed  that  the  fur- 
niture and  household  effects  were  being  pack- 
ed up  preparatory  to  shipment,  and  advised 
him  that  in  his  opinion  the  bankrupt  was 
preparing  to  move  this  furniture  to  Birming- 
ham>  Ala.  The  furniture  and  household 
goods  being  the  same  that  had  been  intrusted 
to  the  bankrupt  by  the  trustee  as  above 
mentioned,  the  attorney  advised  the  trustee 
that  he  should  go  ahead  and  take  possession 
of  these  effects.  At  the  request  of  the  trus- 
tee, his  attorney  telephoned  to  the  referee  in 
bankruptcy,  stating  these  facts,  and  asked 
him  for  instructions,  and  in  reply  to  this 
telephone  message  the  referee  directed  the 
trustee  to  take  possession  of  the  furniture 
and  household  effects,  and  stated  that  to  au- 
thorize him  to  do  so  he  needed  no  written  in- 
structions or  other  papers;  that  he  was  au- 
thorized to  do  so  by  the  fact  of  his  appoint- 
ment as  trustee.  Up  to  this  time  Mrs.  Fan- 
nie Berman  had  made  no  claim  or  assertion 
of  title  to  any  of  the  household  or  kitchen 
furniture,  and  the  trustee  was  therefore  ad- 
vised by  his  attorney  and  the  referee  to  take 
possession  of  all  the  furniture  and  house- 
hold effects  which  were  being  packed  up, 
and  which  it  was  apprehended  would  be  ship- 
ped from  the  state  unless  prompt  action  was 
taken.  Following  these  instructions  from 
the  referee  and  the  advice  of  his  counsel, 
the  trustee  took  with  him  two  young  men, 
one  of  whom  was  to  check  out  the  personal 
property  at  Berman*s  house  and  the  other 
to  check  it  in  upon  its  deposit  in  a  ware- 
house, and  repaired  to  the  bankrupt's  house 
for  the  purpose  of  carrying  out  the  instruc- 
tions which  had  been  given  him.  When  he 
reached  the  house,  he  found  that  the  hus- 
band, the  bankrupt,  was  not  at  home,  but 
that  the  wife  was  present  with  a  servant, 
a  child,  and  a  neighbor,  and  the  trustee 
informed  her  of  his  mission.  The  wife  ob- 
jected to  the  trustee  doing  anything  until 
her  husband  came,  and  at  her  request  the 
trustee  telephoned  to  her  husband  to  come 
to  the  house,  and  he  also  called  up  Mr.  Pot- 
tle, the  attorney  for  the  trustee.  In  a  short 
time  the  bankrupt  and  his  attorney  arrived, 
and  both  demanded  of  the  trustee  his  au- 
thority for  entering  the  house  and  taking 
possession  of  the  effects  therein.  The  trustee 
replied  that  Ms  authority  was  his  appoint- 
ment as  trustee  in  bankruptcy.  An  alterca- 
tion took  place  between  the  bankrupt  and 
the  trustee;  the  bankrupt  taking  the  trustee 
by  the  arm  and  attempting  to  eject  him 
from  the  house,  and  the  trustee  becoming 
angiy  and  using  profane  language  in  the 


presence  of  the  bankrupt's  wife.  The  attor- 
ney for  the  bankrupt  also  warned  the  trustee 
that  he  would  act  at  his  peril  in  taking  pos- 
session of  the  furniture  and  effects  in  the 
house.  .  The  bankrupt  and  his  counsel  left 
the  house,  and,  after  their  departure,  the 
trustee  informed  Mrs.  Berman  that  he  would 
be  compelled  to  take  possession  of  all  the 
household  and  kitchen  furniture  as  the  prop- 
erty of  the  bankrupt,  and  she  stated  to  him 
that  all  the  personal  property  In  the  house 
belonged  to  her  and  that  nothing  belonged  to 
the  bankrupt.  The  trustee  stated  that  the 
question  of  title  would  have  to  be  passed 
upon  by  the  court,  but  that  he  would  not 
take  possession  of  her  wearing  apparel,  or 
that  of  her  child  and  husband.  There  was 
a  trunk  in  the  house,  and  the  trustee  asked 
Mrs.  Berman  what  the  trunk  contained,  and 
she  stated  that  it  contained  only  wearing 
apparel  for  herself  and  child,  llie  trustee 
refused  to  take  her  word,  and  asked  to  be 
permitted  to  see  in  the  irunk.  Permission 
was  refused  by  her,  and  after  some  contro- 
versy, in  which  she  testified  that  the  trustee 
used  offensive  and  insulting  language  to  her, 
the  trunk  was  taken  possession  of  by  the 
trustee,  and,  not  being  able  to  obtain  the  key 
to  the  trunk  from  her,  the  trustee  carried 
the  trunk  to  a  locksmith  and  had  it  opened, 
and  in  it  found  concealed  In  some  clothing 
a  man*s  leathern  wallet  containing  $1,940  in 
bank  bills.  After  the  trunk  had  been  opened 
and  the  money  found,  Mrs.  Berman  stated 
for  the  first  time  that  this  money  was  her 
property;  that  It  had  been  given  to  her  in 
part  by  her  relatives  when  she  married  In 
1907;  that  $600  of  it  had  been  paid  to  her 
by  a  former  employer,  being  the  amount. of 
her  wages  which  she  had  saved;  that  she 
had  kept  this  money  in  her  trunk  all  this 
time,  except  that  she  had  loaned  to  her  hus- 
band about  $1,000  of  the  money,  which  he 
had  paid  back  from  time  to  time.  The  mon 
ey  was  deposited  by  the  trustee  to  his  credit 
in  the  bank,  and  the  trunk,  with  all  the  other 
articles  therein,  was  returned  by  the  trustee 
to  the  wife,  who  at  first  refused  to  accept  it 
without  the  money,  but  subsequentiy  did  so. 
The  furniture  was  removed  by  the  trustee 
from  the  house  and  stored,  some  was  left  in 
the  house,  and  the  house  locked  by  agents  of 
the  trustee;  but  In  a  few  days  thereafter 
the  house  was  delivered  to  the  bankrupt  by 
the  trustee,  with  a  large  amount  of  the  per- 
sonalty still  therein. 

On  March  21,  1909,  Mrs.  Fannie  Berman 
filed  a  petition  in  the  United  States  District 
Court  claiming  that  this  sum  of  $1,940  in 
currency  "was  gotten  and  accumulated  by 
her  at  and  prior  to  her  marriage  in  May, 
1907,  and  kept  by  her  since  that  time  in 
that  shape ;  that  she  cannot  assert  her  claim 
to  the  specific  money  in  the  court  of  bank- 
ruptcy, because  the  trustee  has  deposited  it 
and  it  has  become  commingled  with  oth^ 
currency ;  that  she  is  about  to  file  in  the  city 
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court  of  Blakely  a  stilt  to  determine  her  title 
to  said  money,  'so  that  she  may  have  the 
proper  basis  apon  which  to  seek  necessary 
relief  in  the  court  of  bankruptcy* ;  and  that 
unless  this  court  will  enjoin  the  trustee  from 
paying  out  and  distributing  the  money  she 
is  in  danger  of  loss."  She  prayed  for  an 
injunction  to  restrain  the  trustee  from  dis- 
posing of  the  money  and  household  furniture. 
Judge  Newman,  of  the  United  States  Dis- 
trict Court,  upon  considering  the  petition, 
passed  an  order,  on  March  22,  1909,  *'that 
the  defendant,  H.  G.  Smith,  trustee,  be  en- 
joined and  restrained  as  prayed  in  the  peti- 
tion, until  the  matters  to  which  said  peti- 
tion relates  can  be  brought  before  and  pass- 
ed on  by  B.  T.  Oastellow,  the  referee  in  bank- 
ruptcy, and  heard  and  determined;  all  of 
said  matters  being  hereby  referred  to  the 
Bald  referee  to  be  passed  on  by  him  as  such 
referee."  On  the  day  on  which  this  order 
was  passed,  Mrs.  Berman  filed  in  the  city 
court  of  Blakely  her  suit  against  the  de- 
fendant, H.  G.  Smith,  for  the  recovery  of 
$1,940,  the  value  of  the  money  claimed  by 
her  and  alleged  to  have  been  wrongfully  con- 
verted by  the  defendant  On  March  25,  1909, 
Mrs.  Berman  filed  another  suit  in  the  city 
court  of  Blakely  against  H.  G.  Smith  for  the 
recovery  of  the  value  of  their  furniture,  etc, 
taken  from  the  house,  alleging  the  value  to 
be  $1,000,  and  also  filed  the  present  suit, 
in  which  she  sought  to  recover  the  $1,940 
in  money,  which  she  alleged  belonged  abso- 
lutely to  her,  and  $1,000,  the  value  of  the 
furniture  taken  possession  of  by  the  trustee, 
alleging  that  both  the  money  and  the  fur- 
niture were  wrongfully  converted  by  the  de- 
fendant, and  sought  to  recover,  in' addition 
to  these  actual  damages,  punitive  and  ex- 
emplary damages  for  the  tortious  acts  of  the 
defendant  in  connection  with  the  trespass 
and  conversion,  setting  out  in  her  petition, 
in  substance,  all  the  foregoing  facts  as  a 
basis  for  recovery. 

On  March  30,  1909,  the  trustee  in  bank- 
ruptcy filed  a  petition  in  the  bankruptcy 
court  setting  forth  the  status  and  the  differ- 
ent suits  and  prosecutions  brought  against 
him;  he  having  also  been  Indicted  by  the 
grand  Jury  of  Early  county  for  using  profane 
language  in  the  presence  of  a  female  and 
for  forcible  entry  and  detainer,  and  he 
prayed  for  an  injunction  against  these  suits 
and  prosecutions,  and  that  the  entire  sub- 
ject-matter of  controversy  be  referred  to  the 
referee  for  decision.  On  this  petition  the 
following  order  was  passed:  "Upon  reading 
and  considering  the  foregoing  petition,  it  Is 
ordered  that  Fannie  Berman  be,  and  she  is 
hereby,  enjoined  and  restrained,  as  prayed 
in  the  petition,  from  proceeding  further  with 
the  prosecution  of  the  civil  suits  referred 
to  in  the  foregoing  petition,  or  from  insti- 
tuting others  of  like  character  against  H.  G. 
Smith,  on  account  of  his  acts  as  trustee  in 
bankruptcy  for  Morris  Berman,  until  the 
matters  to  which  said  petition  relates  have 


been  passed  upon  by  B.  T.  Qistellow,  referee 
in  bankruptcy.  In  open  court,  this  30th  day 
of  March,  1909.  W.  T.  Newman,  U.  S. 
Judge."  On  April  30,  1909,  Mrs.  Berman 
filed  a  petition  to  Judge  Newman  in  the  court 
of  bankruptcy,  alleging  the  pendency  of  the 
three  suits  above  mentioned,  in  the  state 
courts,  setting  forth  the  order  by  which  the 
dispute  was  referred  to  the  referee  for  deci- 
sion, and  complaining  of  delay  in  the  de- 
termination thereof,  and  asking  that  the 
restraining  order  heretofore  granted  be  dis- 
solved; and  on  July  31,  1909,  Judge  New- 
man filed  an  elaborate  opinion  in  the  case, 
reviewing  the  various  suits  and  matters  in 
litigation  and  the  authorities  bearing  on  the 
case,  and  passed  the  following  order:  ** Aft- 
er argument  had  upon  the  foregoing  matter, 
and  upon  consideration  thereof,  it  is  ordered 
and  adjudged  that  as  to  the  suit  in  the  city 
court  of  Blakely  to  recover  $1,940,  and  as 
to  the  suit  to  recover  furniture  and  other 
personalty,  an  injunction  be  granted,  re- 
straining Fannie  Berman  from  the  further 
prosecution  of  same;  And  as  to  the  suit  for 
$10,000  damages  an  injunction  is  denied, 
and  the  restraining  order  heretofore  granted 
dissolved.  Wm.  T.  Newman,  U.  S.  Judge." 
Thereafter,  at  the  August  term  of  the  city 
court  of  Blakely,  the  suit  for  damages  was 
tried,  and  all  the-  foregoing  facts  were  In 
substance  shown  by  the  evidence,  and  a  ver- 
dict in  behalf  of  the  plalntiflT  rendered. 

The  defendant  first  demurred  to  the  peti- 
tion as  amended,  and  this  demurrer  was  over- 
ruled and  exceptions  pendente  lite  duly  pre- 
served. The  defendant  then  filed  a  plea  to 
the  Jurisdiction  of  the  state  court,  alleging 
in  substance  that  the  United  States  court 
alone  had  Jurisdiction  to  determine  the  ques- 
tions made  by  the  petition.  The  court  found 
agalDSt  this  plea,  and  to  this  Judgment  ex- 
ceptions pendente  lite  were  filed.  The  de- 
fendant then  filed  a  plea  in  abatement  set- 
ting up  the  pendency  of  the  former  suits 
against  him  for  the  recovery  of  the  $1,940, 
and  the  value  of  the  furniture  alleged  to 
have  been  wrongfully  taken  possession  of  by 
the  defendant.  To  meet  this  plea  the  plain- 
tiff took  an  order  dismissing  the  suit  for 
the  recovery  of  the  personalty,  and  the  court 
granted  the  order  of  dismissal  and  then  sus- 
tained a  demurrer  to  this  plea,  and  excep- 
tions pendente  lite  were  filed.  The  case  then 
went  to  trial  on  the  merits,  when  the  facts 
heretofore  stated  were  shown  by  the  evi- 
dence, and  a  verdict  was  returned  for  the 
plaintiff.  The  defendant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  he 
excepts  to  this  Judgment  The  motion  for  a 
new  trial  contains,  besides  the  general 
grounds,  57  special  assignments  of  error.  In 
the  view  entertained  by  this  court  of  the 
controlling  questions  in  this  case,  it  will  not 
be  necessary  to  consider  and  determine  many 
of  the  assignments  of  error,  and  we  will 
therefore  decide  only  those  which  we  deexc 
essential  to  a  determination  of  the  substan- 
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tlal  QuestionB  Inyolved.  Pretermitting  any 
discussion  on  the  many  incidental  and  col- 
lateral questions  raised  by  the  record,  we 
prefer  to  confine  the  opinion  of  this  court 
to  the  merits  of  the  controversy. 

Smith,  Hammond  &  Smith  and  W.  F. 
Weaver,  for  plaintltf  in  error.  Spencer  R. 
Atkinson,  J.  W.  Walters  &  Sons,  and  Hawes 
&  Pottle,  for  defendant  in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  conduct  of  the  defendant  re- 
lied upon  by  the  plaintlfT  as  constituting  a 
trespass  may  be  condensedly  stated  as  his 
acts  in  entering  the  house  without  warning 
and  in  the  absence  of  the  bankrupt,  taking 
possession  of  the  house  and  the  household 
effects  therein,  and  taking  possession  of  the 
^ trunk,  removing  it  from  the  house,  having  it 
opened,  and  taking  therefrom  the  $1,940  in 
currency.  The  plaintiff  claimed  that  the 
house  was  her  home,  which  the  trustee  had 
no  right  to  enter;  that  the  household  effects 
and  the  money  belonged  to  her,  and  the 
trustee  had  express  notice  of  her  title,  and 
she  insists  that  the  acts  and  conduct  of  the 
trustee  above  stated  were  tortious  and  ^i- 
tltled  her  to  damages,  not  only  to  actual 
damages  for  the  value  of  the  property  which 
it  is  alleged  the  trustee  unlawfully  took  pos- 
session of,  but  also  to  punitive  and  exem- 
plary damages  arising  from  circumstances  of 
aggravation  in  connection  with  the  alleged 
trespass.  The  pivotal  question,  therefore, 
in  the  case  around  which  every  other  ques- 
tion revolves,  and  upon  the  decision  of  which 
depends  the  right  of  recovery,  is:  In  whom 
was  the  right  of  possession  at  the  time  the 
house  was  entered  and  the  property  seized 
by  the  trustee?  If  the  right  of  possession, 
under  the  law  and  the  facts,  was  in  the  trus- 
tee in  bankruptcy,  it  is  clear  he  could  not 
have  been  guilty  of  any  trespass  In  assert- 
ing that  right.  If  the  right  of  possession  was 
in  the  plaintiff,  of  which  fact  the  trustee  had 
notice  either  actual  or  constructive,  and  he 
nevertheless  disregarded  that  right  and  vio- 
lated it,  he  was  guilty  of  trespass  and  should 
be  responsible  to  the  plaintiff  for  the  wrong- 
ful conversion  of  her  property,  and  if  the 
Jury  believed  that  there  were  circumstances 
of  aggravation,  either  in  act  or  intention,  in 
the  commission  of  the  tort,  she  would  also  be 
entitled  to  punitive  or  exemplary  damages. 

It  is  admitted  that  the  defendant  was  not 
acting  in  his  individual  capacity,  but  was 
acting  as  trustee  in  bankruptcy  for  Morris 
Herman,  the  husband  of  the  plaintiff,  vlt  Is 
admitted  that  he  was  duly  appointed  as  such 
trustee  on  a  voluntary  petition  in  bankrupt- 
cy, on  which  there  had  been  an  adjudication, 
and  that  be  had  given  bond  and  had  quali- 
fied as  such  trustee.  Under  the  provisions  of 
the  bankruptcy  law,  upon  the  filing  of  a  pe- 
tition in  bankruptcy,  followed  by  an  adjudi- 
cation, all  the  property  in  the  possession  of 
the  bankrupt  of  which  he  claims  ownership 
passes  into  the  custody  of  the  bankruptcy 


court,  subject  to  its  Jurisdiction  to  determine 
by  plenary  action  or  summary  proceeding  all 
adverse  or  conflicting  claims.  White  v. 
Schoerb,  178  U.  S.  542,  20  Sup.  Ot  1007,  44 
L.  Eld.  1183;  In  re  Schermerhom,  145  Fed. 
341,  76  C.  C.  A.  215,  16  Am.  Bankr.  Rep.  507. 
As  is  said  by  the  Supreme  Court  in  the  White 
Case,  supra:  *'Property  in  the  actual  pos- 
session of  the  bankrupt  on  the  day  his  case 
is  referred  to  the  referee  in  bankruptcy 
thereby  becomes  property  in  the  lawful  pos- 
session of  and  custody  of  the  referee  in  bank- 
ruptcy, and  of  the  bankruptcy  court,  whose 
representative  and  substitute  he  was."  '*In 
short,  the  adjudication  operates  as  a  seizure 
of  all  the  property  of  the  bankrupt,  by  which 
it  is  taken  in  custodla  legls.  •  •  •  The 
possession  of  the  bankrupt,  without  more,  is 
transferred  to  the  trustee.  No  demand  for 
the  surrender  and  possession  of  the  bank- 
rupt's property  is  necessary.'*  2  Remington 
on  Bankruptcy,  §  1807,  pp.  1101,  1105,  1106, 
1107.  On  page  1107  of  this  work  the  learned 
author  states  that  "possession  of  the  bank- 
rupt may  give  Jurisdiction  to  the  bankruptcy 
court,  even  if  the  possession  Is  not  exclusive, 
and  regardless  of  the  capacity  in  which  he 
holds,  whether  in  his  own  right  or  as  agent 
for  another."  And  again:  'The  trustee's 
right  summarily  to  seize  the  property  found 
in  the  possession  of  the  bankrupt  or  his 
agent,  or  in  the  possession  of  one  not  claim- 
ing any  beneficial  Interest  in  it,  or  to  get  an 
order  from  the  bankruptcy  court  requiring 
the  surrender.  Is  not  affected  by  the  fact  that 
liens  in  favor  of  third  persons  exist  on  the 
property,  or  that  third  persons,  not  them- 
selves in  possession,  are  laying  claim  to  the 
property,  for  the  property  is  brought  into  the 
bankruptcy  court  subject  to  all  liens  and 
claims,  and  the  rights  of  llenholders  and 
claimants  will  be  fully  protected,  and  can  be 
worked  out  through  the  machinery  of  the 
bankruptcy  court."    Id.  §  1816,  p.  1113. 

It  is  clearly  deduclble  from  the  above  au- 
thorities that  the  title  to  all  the  property  In 
the  actual  or  constructive  possession  of  the 
bankrupt  at  the  date  of  the  filing  of  the  pe- 
tition, followed  by  an  adjudication,  becomes 
ipso  facto  vested  In  the  trustee  in  bankruptcy 
when  appointed  and  qualified,  subject  to  be 
administered  by  the  bankruptcy  court  for 
the  benefit  of  all  claimants,  llenholders,  and 
creditors.  Being  vested  with  the  title,  the 
trustee  is  not  only  authorized  by  the  statute 
to  take  possession  of  all  the  property  In  the 
actual  or  constructive  possession  of  the  bank- 
rupt, but  it  is  his  Imperative  duty  to  do  so. 
The  question,  therefore,  recurs:  In  whom 
was  the  right  of  possession  of  the  personal 
property  in  question  and  the  house  in  ques- 
tion when  the  trustee  entered  the  house  and 
took  possession  of  the  personal  property 
found  therein?  If  the  bankrupt  had  the 
custody  or  possession  of  the  property  when 
he  filed  his  petition,  it  follows  as  a  corollary 
that  the  trustee  tn  bankruptcy  had  the  right, 
under  the  plain  provisions  of  the  bankimptcy 
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law,  to  enter  the  house  and  take  possession 
of  the  property  therein,  notwithstanding  any 
adverse  claim  as  to  title  set  up  by  a  third 
person.  In  other  words,  if  the  right  of  pos- 
session was  in  the  trustee  in  bankruptcy,  he 
had  the  right  to  take  the  property  into  his 
possession,  and  the  title  to  the  property  was 
not  affected  by  his  possession,  but  the  pos- 
session in  the  trustee  was  subject  to  the  title 
to  be  subsequently  determined  by  the  proper 
tribunal. 

A  general  principle  of  law  well  settled  In 
this  state  is  pertinent  at  this  point,  and, 
when  concretely  applied,  would  seem  to  be 
controlling.  "In  this  state  the  husband  is 
the  head  of  the  family."  Civ.  Code  1895,  f 
2473.  "Possession  by  the  husband  with  the 
wife,  he  being  the  head  of  the  home,  is  pre- 
sumptively his  possession."  Broome  v.  Ba- 
vls,  87  Ga.  684,  13  S.  B.  749.  "In  this  state,*' 
declares  C^ief  Justice  Bleckley,  **notwlth- 
standing  his  reduced  importance  as  a  domes- 
tic factor,  the  husband  is  still  the  head  of  his 
family,  and,  though  his  wife  may  reside  with 
him,  she  does  not  thereby  divest  his  posses- 
sion of  the  homestead,  and  make  the  posses- 
sion her  own."  Broome  v.  Davis,  supra. 
"When  husband  and  wife  live  together  up- 
on land,  the  possession  is  presumptively  In 
him  as  the  head  of  the  family,  and  such  joint 
residence  would  not  alone  be  sufficient  to  give 
notice  of  any  claim  of  interest  in  the  land 
by  the  wife."  Garrard  v.  Hull.  92  Ga.  787, 
20  S.  B.  857.  These  decisions  establish  the 
doctrine  that,  when  husband  and  wife  live 
together,  the  house  in  which  they  live,  and 
all  the  property  in  the  house,  is,  in  the  legal 
possession  of  the  husband  as  the  head  of  tiie 
family,  and  presumptively  the  title  to  such 
property  is  also  in  the  husband.  The  ques- 
tion of  title,  however,  is  not  important,  as 
possession  is  the  determining  factor  in  every 
case  of  this  character.  In  the  present  case 
the  trustee  in  bankruptcy  is  not  compelled  to 
Invoke  the  general  principle  just  considered, 
because  the  facts  proved  would  seem  fully 
to  have  justified  his  official  conduct  Of 
course,  when  we  say  official  conduct  we  leave 
out  of  consideration,  as  immaterial  and  ir- 
relevant, the  mere  manner  or  method  in 
which  he  asserted  his  rights  as  an  official. 
It  is  conceded  that  the  house  was  rented  by 
the  bankrupt  at  the  time  of  his  bankruptcy, 
and  was  In  his  possession  under  a  rental  con- 
tract when  the  adjudication  In  bankruptcy 
was  made.    The  trustee  was  therefore  entl- 

m 

tied  to  the  possession  of  the  house  for  the 
remainder  of  the  term  of  the  lease,  what- 
ever it  may  have  been.  In  re  Chambers, 
Galder  &  Co.  (D.  C.)  98  Fed.  865;  2  Rem- 
ington on  Bankruptcy,  1118.  It  is  conceded 
that  the  bankrupt  had  scheduled  his  house- 
hold goods  and  had  claimed  them  as  the  head 
of  the  family,  and  that  the  goods  so  sched- 
uled and  so  claimed  were  in  the  house  when 
the  trustee  entered  and  took  possession.  It 
Is  shown,  by  the  undisputed  evidence,  that 


the  house  and  the  household  effects  had  been 
left  in  the  possession  of  the  4)ankrupt  by  the 
trustee  because  of  the  sickness  of  the  bank- 
rupt's wife.  The  plaintiff,  the  wife  of  the 
•bankrupt,  made  no  claim,  prior  to  the  sei- 
zure of  the  household  goods  by  the  trustee, 
to  any  part  of  the  household  goods ;  nor  at 
the  time  of  the  seizure  of  the  hous^old 
goods  did  she  make  any  specific  claim  to  any 
part  of  them ;  nor  did  she  at  that  time  no- 
tify the  trustee  that  there  was 'any  money 
in  the  trunk  which  was  in  the  house,  or  that 
she  claimed  title  to  any  money  therein.  The 
money  was  subsequoitly  found  concealed  in 
the  trunk,  and  it  was  only  after  the  trunk 
had  been  seized  by  the  trustee  and  opened 
and  the  money  found  ther^n,  afiad  the  trunk, 
with  the  wearing  apparel  of  herself  and  child, 
returned  to  her,  that  she  made  claim  to  the 
money. 

Without  extending  the  discussion,  we  con- 
clude that  the  house,  the  household  furniture, 
and  the  trunks  In  the  house  were  all  legally 
in  the  possession  of  the  bankrupt  at  the  date 
of  the  adjudication,  and  that  at  the  date  of 
the  alleged  trespass  by  the  trustee  all  this 
property  was  held  by  the  bankrupt  by  the 
permission' of  the  trustee,  and  simply  as  the 
agent  of  the  trustee.  In  other  words,  the 
trustee,  instead  of  being  a  trespasser,  was 
endeavoring  to  assert  and  maintain  his  pos- 
session of  the  property  which  presumptively 
belonged  to  the  bankrupt,  and  to  which  the 
trustee  was  entitled  by  virtue  of  his  trust, 
and  of  which  he  had  previously  taken  con- 
structive possession  when  he  left  the  bank- 
rupt in  the  actual  possession  thereof.  The 
trustee  in  bankruptcy,  not  being  guilty  of 
any  trespass  against  the  rights  of  the  plain- 
tiff in  connection  with  the  matters  charged 
against  him,  could  not  be  legally  liable  In 
damages  to  her.  Under  the  facts  of  this  case 
and  the  law  applicable  thereto,  we  are  sat- 
isfied that  "there  is  not  enough  In  the  suit, 
independently  of  the  effort  to  recover  the 
$1,940  and  the  personal  property,  to  make 
a  case  for  damages."  And  it  follows  that 
with  the  question  of  trespass  and  the  right 
to  recover  damages  eliminated,  there  only  re- 
mains In  the  case  the  claim  of  the  plalntiCTs 
ownership  of  the  money  and  the  other  per- 
sonal property  which  the  trustee  Is  alleged 
to  have  wrongfully  converted  by  his  seizure. 
This  question  of  title  is,  in  our  opinion,  un- 
der the  evidence  and  the  law,  cognizable  only 
in  the  bankruptcy  court  As  stated  by  Judge 
Newman  in  this  very  case,  "the  suit  is  in  ef- 
fect a  proceeding  to  recover  the  property  in 
the  possession  of  the  trustee."  This  person- 
al property,  having  been  taken  possession  of 
by  the  bankruptcy  court  through  its  lav^ully 
appointed  trustee.  Is  thereby  ¥rlthdrawn  from 
the  jurisdiction  of  all  other  courts.  The 
court,  having  possession  of  the  property,  has 
exclusive  jurisdiction  to  hear  and  determine 
all  questions  respecting  the  title,  possession, 
or  control  of  the  property.    Wabash  R.  Go. 
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▼.  College,  208  U.  8,  38,  28  Sup.  Ct  182,  62 
L.  Ed.  879.  See  opinion  of  Mr.  Justice  Moody 
in  Murpby  v.  Hofman,  211  U.  S.  562,  29  Sup. 
Gt  154,  53  L.  EXl.  827,  where  the  learned 
jDStlce  collates  the  decisions  bearing  on  the 
question,  and  deduces  from  them  the  prop- 
osition that  when  the  court  of  bankruptcy, 
through  the  acts  of  Its  officers,  such  as  ref- 
erees, receivers,  or  trustees,  has  taken  pos- 
session of  the  res  as  the  property  of  the  bank- 
rupt. It  has  ancillary  Jurisdiction  to  hear  and 
determine  the  adverse  claims  of  third  per- 
sons to  It,  and  that  Its  possession  cannot  be 
disturbed  by  the  process  of  another  court 

The  foregoing  opinion  Is  not  at  all  in  con- 
.  fllct  with  the  rule  that  an  action  may  be 
brought  in  the  state  courts  to  recover  dam- 
ages for  wrongful  acts  of  officers  of  the  bank- 
ruptcy court  clearly  beyond  their  duty  to 
the  prejudice  of  third  persons.  Berman  y. 
Smith  (D.  C.)  171  Fed.  735,  and  cases  cit- 
ed. We  are  dear  that  the  evidence  In  the 
present  case  does  not  make  this  rule  appli- 
cable, for  here  the  trustee  In  bankruptcy  was 
guilty  of  no  wrongful  acts,  as  we  have  en- 
deavored to  show,  in  taking  possession  of 
the  property  in  controversy,  but  was  only  in 
the  exercise  of  his  duty  In  the  premises.  The 
plaintUTs  title  to  the  property  can  be  fully 
determined  by  the  court  of  bankruptcy  where 
the  matter  was  duly  referred  by  Judge  New- 
man, and  where  such  matters  are  properly 
and  orderly  cognizable.  That  court  has  law- 
ful possession  of  the  res,  and  its  officer,  the 
trustee  in  bankruptcy,  is  under  bond  to  de- 
liver the  property  to  the  plalntitf,  if  she 
proves  her  title  and  if  the  court  decides  in 
her  favor. 

We  conclude  that  when  It  appeared  from 
the  facts  proven  before  the  trial  court  that 
there  was  nothing  in  the  suit  but  the  question 
of  title  to  the  res,  which  was  In  the  right- 
ful possession  of  the  bankruptcy  court,  and 
'  that  the  defendant  was  not  guilty  of  tres- 
pass, a  verdict  should  have  been  directed  for 
the  defendant,  and  the  plaintiff  left,  without 
prejudice,  to  pursue  her  remedy  in  the  court 
of  bankruptcy,  to  recover  therefrom  the  res 
to  which  she  claimed  titles 

Judgment  reversed. 

RUSSBLIj,  J.  (concurring  specially).  Br^ 
rors  in  the  charge  of  the  court  (which  are 
not  referred  to  In  the  opinion,  but  as  to  the 
quality  of  which  we  all  agree)  require  the 
grant  of  a  new  trial,  and  hence  I  admit  that 
there  must  be  a  reversal  of  the  judgment 
refusing  a  new  trial.  However,  I  do  not  as- 
sent to  the  reasons  upon  which  the  reversal 
is  predicated.  Conceding  that  the  state  court 
has  no  jurisdiction  to  adjudicate  the  title, 
or  right  of  property,  as  against  the  bankrupt, 
and  that  if  the  bankrupt 'had  even  a  con- 
structive possession  of  the  personal  property 
in  question  It  would  be  and  become  the  pos- 
session of  his  trustee  In  bankruptcy,  I  do  not 
think  the  testimony  required  the  jury  to  find 


any  sudh  constructive  possession.  On  the 
contrary,  I  think  there  Is  sufficient  evidence 
to  have  authorized  the  jury  to  find  that  the 
trunk  and  its  contents  were  in  the  possession 
of  the  plainhff  at  the  time  It  was  taken  from 
her  by  the  defendant,  who  happened  alsc 
to  be  trustee  in  bankruptcy,  and  not  in  the  . 
possession,  either  actual  or  constructive,  of 
her  husband.  I  think  the  evidence  author- 
ized  the  conclusion  that  the  money  which 
was  taken  from  the  trunk  was  the  plain- 
tiff's and  I  am  clearly  of  the  opinion  that  it 
was  within  the  power  of  the  jury  to  award 
the  plaintiff  punitive  damages,  in  addition  to 
the  general  damage  consequent  upon  her  t)e-* 
Ing  deprived  of  the  possession  of  her  money. 
The  jury  were  not  required  to  find  that  the 
trunk  was  in  the  possession  of  the  bankrupt. 
While  the  furnishings  of  a  home  are  pre- 
sumptively in  the  possession  of  the  husband 
as  head  of  the  family,  the  wearing  apparel 
of  a  wife  need  not  be  treated  as  even  con- 
structively in  the  possession  of  her  husband. 
(Certainly  there  is  no  presumption  that  a 
wife's  clothing  is  not  her  own.  In  the  ab- 
sence of  any  evidence  to  the  contrary,  a 
satchel  or  a  trunk  which  contains  a  married 
woman's  garments,  in  my  opinion,  is  to  be 
treated  merely  as  the  receptacle  which  segre- 
gates the  wife's  indispensable  belongings 
from  other  household  effects  over  which,  pre- 
sumptively, her  lord  and  master  exercises 
dominion.  It  is  to  be  treated  as  a  mere 
wrapping  which  aids  to  maintain  a  portion 
of  that  privacy  to  which  every  female,  mar- 
ried or  single.  Is  entitled.  I  think  the  seizure 
and  entry  into  the  plaintiff's  trunk,  even  by  a 
trustee  in  bankruptcy,  could  be  adjudgred  to 
be  a  trespass,  and  that  it  was  for  the  jury 
to  say  whether  the  circumstances  of  the  case 
were  such  as  'to  call  for  the  allowance  of 
punitive  damages. 

POWELL,  J.  (concurring  specially).  I 
agree  with  the  Chief  Judge  in  the  main,  but 
do  not  go  quite  so  far  as  be  does  as  to  some 
of  the  salient  points  of  the  case. 

There  is  no  question  but  that  the  trial 
court's  jurisdiction  in  this  case  rests  on  pos« 
session,  and  not  on  title.  The  petition  pre- 
sented a  prima  facie  case  of  possession  un- 
lawfully Invaded  by  the  trustee  in  bankrupt- 
cy, and  was  not  subject  to  demurrer.  The 
question  is:  How  far  did  the  proof  sustain 
the  petition? 

In  order  for  the  plaintiff  to  recover,  it  was 
necessary  for  her  to  show  not  merely  that 
she  had  title  to  the  personal  property,  but 
also  and  specifically  that  she  h^d  possession 
of  it  exclusively  of  her  husband,  the  bank* 
rupt,  and  that  the  trustee  in  bankruptcy  in- 
vaded this  exclusive  possession.  The  state 
court  has  no  jurisdiction  to  settle  the  title 
of  the  property  In  a  suit  against  the  trustee 
in  bankruptcy;  but  if  the  trustee,  in  the  at- 
tempt to  discharge  his  duties,  violates  an 
actual  possession  of  property  lawfully  held 
by  an  adverse  claimant,  he  can  be  held  liable 
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in  a  state  court  for  the  trespass — the  viola- 
tion of  the  possession  being  the  gist  of  the 
trespass. 

Under  the  bankruptcy  act  (Act  July  1, 
ISaS,  c.  541,  80  Stat  544  [U.  S.' Comp.  St 
1901,  p.  3418]),  as  construed  by  authoritative 
decisions,  all  possession  of  property  held,  ac- 
tually or  constructively,  by  a  bankrupt,  at  the 
time  of  the  filing  of  the  petition,  passes  to 
the  bankruptcy  court  and  confers  on  it  ex- 
clusive jurisdiction  to  settle  contests  as  to 
the  ownership.  So  that  the  possession  of  the 
bankrupt  becomes  the  possession  of  the  trus- 
tee In  bankruptcy  whenever  the  latter  quali- 
fies; the  possession  of  the  trustee  being  con- 
structive or  legal  possession  until  he  reduces 
the  property  to  his  actual  detention  and  cor- 
poreal control. 

In  the  case  at  bar,  therefore,  If  the  bank- 
rupt at  the  time  of  the  adjudication  had  the 
possession  (actual  or  constructive)  of  the 
property  involved,  the  subsequent  transac- 
tion which  gave  rise  to  the  present  action 
was  not  a  taking  of  possession  by  the  trus- 
tee, but  the  mere  retention  and  enforcing  of 
a  possession  which  in  the  eye  of  the  law  he 
already  had. 

As  to  the  house  and  as  to  the  household 
furniture.  It  Is  clear  that  the  bankrupt  had 
the  possession,  and  that  the  possession  pass- 
ed to  the  trustee.  The  court  plainly  erred 
in  submitting  to  the  jury  any  right  of  the 
plaintiff  to  recover  because  the  trustee  went 
into  the  house  (though  the  plaintiff,  being 
the  wife  of  the  bankrupt,  was  using  it  as 
a  home),  or  because  he  took  the  furniture, 
irrespective  of  whether  in  ];)olnt  of  fact  It 
was  -the  wife's  furniture  or  not 

As  to  the  money:  While  the  husband  is 
prima  facie  in  possession  of  the  family 
home,  where  he  and  his  wife  jointly  reside, 
and  of  the  things  located  therein,  yet  this 
presumption  is  rebuttable.  A  wife  may, 
even  as  against  her  husband,  maintain  such 
exclusive  corporeal  control  of  property  that 
he  will  not  in  law  be  regarded  as  having 
possession  of  it,  either  actual  or  construct- 
ive. In  this  case,  if  the  plaintiff,  notwith- 
standing she  was  the  wife  of  the  bankrupt, 
and  notwithstanding  she  resided  in  the 
house  with  him,  had  exclusive  physical  con- 
trol and  detention  of  the  trunk  and  the 
money,  her  possession  'would  be  such  as  to 
make  the  defendant's  act  in  taking  the 
trunk  and  the  money  away  a  trespass,  pro- 
vided, of  course,  the  trunk  and  the  money 
did  not  in  fact  belong  to  her  husband.  Com- 
pare Pollock  &  Wright  on  Possession,  38,  40. 
I  think,  therefore,  that  so  far  as  the  money 
was  concerned  (the  trunk  and  the  remainder 
of  its  contents  having  been  returned),  the 
plaintiff  might  recover  in  the  state  court; 
and  my  Associate,  Judge  RUSSELL,  concurs 
with  me  In  this  view. 

As  to  the  punitive  damages  I  am  inclined 
to  agree  with  Judge  HILL.    The  alleged  in- 


vasion of  the  house  and  the  selsore  of  the 
household  goods  being  out  of  the  case,  for 
lack  of  jurisdiction  in  the  state  court,  the 
question  Is:  Did  the  defendant's  act  in  tak- 
ing and  keeping  the  money  indicate  such 
wantonness  as  to  authorize  the  assessment 
of  punitive  damages?  I  think  not  Any 
prudent  man  under  similar  circumstances 
would  have  kept  it  till  the  title  to  it  could 
have  been  decided;  and  it  must  be  remem- 
bered, so  far  as  the  mere  taking  of  it  is 
concerned,  that  the  defendant  did  not  even 
know  that  there  was  any  money  in  the 
trunk  when  he  took  and  carried  it  away 
from  the  defendant's  possession.  It  is  true 
that  the  trustee  and  the  bankrupt  had  an 
altercation  In  the  presence  of  the  plaintiff, 
and  that  in  the  course  of  It  the  defendant 
used  profane  language  to  the  bankrupt;  but 
this  was  a  separate  affair,  and  not  a  part  of 
the  damage  of  taking  the  trunk  and  the 
money,  which  the  trustee  did  not  even  de- 
cide to  take  until  after  this  altercation  was 
ended.  Besides,  it  is  impossible  for  an  im- 
partial mind  to  overlook  the  glaring  fact 
that  the  bankrupt  and  his  wife  were  acting 
very  suspiciously  and  in  apparent  bad  faith. 
The  money  and  the  furniture  may  have  be- 
longed to  the  plaintiff  (personally,  I  think 
that  the  money  and  most  of  the  furniture 
probably  did  belong  to  her);  but  with  all 
that  there  are  many  things  which  would 
have  fully  justified  the  trustee  in  believing 
that  the  property  belonged  to  the  estate  In 
bankruptcy,  and  that  the  plaintiff  and  her 
husband  were  about  to  move  It  away  to  an- 
other state.  However,  as  the  question  of 
punitive  damages  is  dependent  purely  on  the 
facts,  which  may  vary  in  the  different  trials, 
we  deem  it  unnecessary  to  make  an  authori- 
tative ruling  on  this  point  at  this  time. 

The  judgment  of  the  court  below  must  be 
reversed,  but  I  concur  specially  upon  the 
points  mentioned  above. 


(8  Qa.  App.  9Si) 

McNeill  v.   morgan  et  aL     (No.  2,348.) 

(0)urt  of  Appeals  of  Georgia.     Sept  20,  1910. 
Rehearing  Denied  Sept  28,  1910.) 

(Syllahus  hy  the  Court,) 
Judgment  (|  See*)— Vacation— Absence  of 

CJOUNSBL. 

The  court  did  not  err  in  setting  aside  the 
verdict  and  vacating  the  judgment.  A  judg- 
ment rendered  against  a  party  whose  sole  coun- 
sel is  absent  by  express  leave  of  the  court  is 
properly  vacated  and  set  aside  when  that  fact 
IS  properly  called  to  the  attention  of  the  court 
by  a  timely  motion  in  writing.  ESspecially  is 
this  true  where  it  was  shown  that  the  sole 
counsel  for  the  defendant  and  appellant  in  an 
appeal  from  a  justice's  court,  and  who  had 
promised  to  notify  his  clients  when  to  be  pres- 
ent, was  taken  seriously  ill,  and  was  in  that 
condition  when  the  judgment  was  rendered, 
and  the  only  evidence  in  behalf  of  the  respond- 


*For  oth«r  cases  see  same  topic  and  lectlon  NUMBER  in  Deo.  Dis.  ft  Am.  Dig.  Key  No.  Series  4k  Rep'r  Index«t 
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cut  was  that  coonesl  for  the  plaintiff  £d  not 
know  that  the  movant  had  a  lawyer. 

[Bd.  Note. — ^For  other  cases. 'see  Judgment, 
Cent.  Dig.  f  708;   Dec.  Dig.  S  36ft.*]        ' 

Brror  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Malcolm  McNeill  against  H.  W. 
Morgan  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Scott  &  Davis,  for  plaintiff  in  error.  B. 
D.  Thomas  and  Anderson,  Felder,  Rountree 
&  Wilson,  for  defendants  in  error. 

RUSSELL,  J.  The  defendant  in  error  filed 
the  following  motion,  whidh  is  verified  by 
the  record  and  amply  supported  by  evidence, 
and  not  contradicted  in  any  way :  "Georgia, 
Fulton  County.  To  the  Hon.  John  T.  Pendle- 
ton, Judge  of  said  Court:  The  defendants 
herein  respectfully  represent  that  on  Septem- 
ber 15,  1909,  a  verdict  by  a  jury  was  render- 
ed in  said  court,  and  a  Judgment  was  duly 
entered  thereon;  said  verdict  and  judgment 
being  in  favor  of  the  plaintiff  and  against 
your  defendants.  Same  was  rendered  in  their 
absence  because  of  the  following  facts :  Pri- 
or to  August,  1909,  they  had  employed  B.  D. 
Thomas,  an  attorney,  to  represent  them,  and 
was  told  by  said  Thomas  that  their  case 
would  be  tried  at  the  September  term  of  said 
court,  and  because  the  time  was  uncertain 
he  would  give  them  due  notice  Nevertheless, 
about  the  1st  of  September,  1909,  defendant 
Morgan  called  up  the  office  of  said  Thomas 
to  inquire  the  time  of  trial  of  said  case,  and 
for  the  purpose  of  getting  a  subpoenal,  that 
he  might  duly  subpoena  a  witness  for  the  de- 
fendant in  said  case,  and  was  told  by  who- 
ever answered  the  phone  that  said  Thomas 
was  sick  and  was  confined  in  a  sanitarium, 
and  that  his  case  had  been  checked  until  he 
could  get  well.  That  as  a  matter  of  fact 
said  Thomas  was  sick  and  confined  to  his  bed 
from  August  25,  1909,  until  about  October 
6th,  and  was  unable  to  attend  to  any  busi- 
ness until  the  latter  part  of  October.  That 
said  suit  was  an  open  account  for  alleged 
commissions  for  procuring  a  loan,  and  that 
these  defendants  had  a  good  defense  and  were 
willing  to  and  able  to  prove,  had  they  an 
opportunity,  that  they  had  never  employed 
the  plaintiff  to  procure  for  them  a  loan,  and 
in  fact  no  loan  was  ever  procured,  and  now 
are  able,  ready,  and  willing  to  go  to  trial 
with  the  defense.  That  the  said  Thomas  in 
fact  had  a  leave  of  absence  from  this  court 
at  the  time  said  verdict  was  rendered  against 
them.  That  the  first  knowledge  they  had  of 
the  judgment  against  them  in  said  case  was 
on  Saturday,  November  13,  1909,  when  the 
sheriff  of  said  county  threatened  to  make  a 
levy  on  their  property.  They  showed  that 
they  relied  on  (1)  that  their  said  attorney 
would  notify  them,  and,  after  exercising  all 
caution  in  calling  the  office  of  said  Thomas, 


they  relied  upon  the  fact  that  their  case  haa 
been  checked,  wherefore  they  pray  that  the 
verdict  rendered  against  them  be  vacated, 
that  the  judgment  thereon  be  set  aside,  and 
for  such  other  and  further  relief  as  the  court 
may  deem  proper,  and  that  the  plaintiff  be 
required  to  show  cause  why  the  prayers  here- 
in should  not  be  granted." 

There  was  no  evidence  for  the  respondent 
except  the  statement  of  his  counsel  that  he 
did  not  know  that  movants  were  represent- 
ed by  any  attorney  until  after  the  rendition 
of  the  judgment  No  significance  is  to  be  at- 
tached to  the  fact  that  the  name  of  counsel 
for  the  movants  does  not  appear  on  the  dock- 
ets of  the  superior  court,  except  that  it  cor- 
roborates the  testimony  of  Mr.  Davis  to  the 
effect  that  he  did  not  know,  when  the  judg- 
ment was  taken,  that  the  movants  had  a 
lawyer.  An  appeal  may  be  taken  from  the 
judgment  of  a  justice  court  without  employ- 
ing counsel,  and  In  many  cases  tried  in  jus- 
tices courts  there  would  be  nothing  in  the 
record  to  show  whether  a  party  had  or  did 
not  have  a  lawyer.  The  point  in  this  case' 
is  that  it  was  shown  that  the  movants  had 
employed  a  lawyer  to  represent  them  in  the 
superior  court  He  was  their  sole  counsel, 
and  not  only  providentially  absent  (which 
might  not  haye  excused  him  if  that  had  not 
been  brought  to  the  attention  of  the  court), 
but  was  absent  by  express  leave  of  the  court 

Judgment  affirmed. 


a35  Ga.  110) 
BRANCH  V.  BISHOP. 

V 

(Supreme  Court  of  Georgia.     Sept  21,  1910.) 

ft 

(Syllabus  ly  the  Court,) 

1.  Grounds  for  New  Trial  Insutficient. 

The  grounds  of  the  motion  for  new  trial, 
based  on  rulings  of  the  court  as  to  the  admissi- 
bility of  evidence,  so  far  as  they  were  approved 
by  the  judge,  and  the  jp^rounds  relative  to  the 
charge  to  the  jury,  so  far  as  approved  by  the 
judge,  do  not  disclose  any  such  error  as  to  re- 
quire the  grant  of  a  new  trial. 

2.  Trial  (§  256*)— Instructions—Requests. 

The  action  was  damages  for  malicious  pros- 
ecution. In  his  answer  the  defendant  did  not 
specially  plead  that,  although  there  might  not 
have  been  probable  cause  for  causing  the  arrest, 
yet  upon  information  he  believed  there  was  such 
cause  and  acted  in  good  faith  and  not  in  a 
spirit  of  malice,  and  rely  on  allegations  of  that 
character  either  as  a  defense  to  the  action  or 
as  mitigation  of  damages.  But  there  was  evi- 
dence tending  to  establish  the  facts  above  enu- 
merated, and  it  was  complained  in  one  of  the 
grounds  of  the  motion  for  new  trial  that  the 
court,  although  not  requested  in  writing,  omit- 
ted to  charge  such  theory  of  defense.  It  ap- 
pears from  other  portions  of  the  charge  that  the 
judge  instructed  the  jury  in  effect  that  there 
could  be  no  recovery  unless  the  defendant  in 
causing  the  warrant  to  issue  was  "moved  by 
malice?'  The  matters  alleged  to  have  been  er- 
roneously omitted  from  the  charge  were  merely 
elaborative  of  the  instructions  actually  giver 
to  the  jury,  in  so  far  as  they  bore  on  the  non- 
liabilily  of  the  defendant,  and  were  collateral 
in  so  far  as  they  related  to  mitigation  of  dam* 
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Bfes.  In  either  case,  in  the  absence  of  appro- 
priate and  timely  written  requeeta,  the  omission 
to  charge  was  not  sufficient  cause  for  the  grant 
of  a  new  trial.  Savannah  Electric  Go.  y.  Jack- 
son, 132  Cki.  559.  64  S.  E.  6S0;  Savannah 
Enectric  Co.  V.  Bennett  130  (3a.  597,  (51  S.  B, 
529,  and  cases  cited ;  Savannah  Electric  O).  y. 
Crawford,  130  Ga.  421,  60  S.  E.  1056,  and  cas- 
es cited. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  628-641 ;   Dec  Dig.  S  256.*] 

8.  Review  on  Appeal. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Oconee  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  between  J.  J.  Branch  and  Harry 
Bishc^.  From  the  Judgment,  Branch  brings 
error.     Affirmed. 

B.  B.  Thrasher,  F.  C.  Foster,  Brown  & 
Randolph,  and  R.  S.  Parker,  for  plaintiff  in 
error.  Cobb  &  Erwin,  Geo.  C.  Thomas,  and 
W.  M.  -Smith,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


<135  Ga.  loe) 

PETERSON  V.  CALHOUN. 
(Supxeme  Court  of  Georgia.     Sept  21,  1910.) 

(8ynabu9  by  the  CoitrtJ 
1.  Homestead  (S  51*)— Establishmeniv-Suf- 

a'lCIENCY  OF  APPLICATION. 

Where  one  as  the  head  of  a  family,  con- 
sisting of  his  wife  and  certain  named  minor 
children,  filed  on  November  15,  1879,  an  appli- 
cation **to  have  laid  off  and  set  apart  to  be 
exempt  from  levy  and  sale  as  a  homestead 
•  ♦  ♦  on  or  out  of  one  tract  of  land  •  •  • 
containing  four  hundred  acres  known  as  the 
homestead  whereon  petitioner  lives,  a  portion  or 
the  whole, of  said  real  estate,  not  to  exceed  the 
value  of  two  thousand  dollars  in  specie,"  and 
where  in  said  application  petitioner  also  prayed 
for  the  setting  apart  of  certain  personal  prop- 
erty "not  to  exceed  one  thousand  dollars  m 
specie,"  attaching  to  the  application  as  an  ex- 
hibit a  schedule  of  certain  personal  property 
and  a  list  of  his  creditors,  but  not  accompany- 
ing the  application  with  a  schedule  containing 
a  "description  of  all  of  his  real  and  personal 
property,"  which  petition  was  filed  in  the  office 
of  the  ordinary  on  the  date  last  above  referred 
to,  and  where  the  county  surveyor  who  laid  ofiP 
the  homestead  made  a  plat  thereof,  showing 
that  it  contained  525  acres,  and,  in  an  affidavit 
accompanying  the  plat,  deposed  merely  that  ''the 
above  [plat]  represents  the  homestead  of  Mal- 
colm D.  Peterson  [the  applicant]  surveyed  on 
the  28th  day  of  November,  1879,  and  that  the 
same  is  not  worth  two  thousand  dollars  specie," 
which  affidavit  and  return  of  the  surveyor  was 
made  the  let  day  of  December,  1879,  and  on 
the  date  last  stated  there  was  indorsed  upon  the 
schedule  of  personal  property  the  following: 
"Passed  upon  and  approved  Dea  1st,  1878 
11879?].    Phil.  McRae,  0.  M.  O."— and  upon  the 

Slat  or  the  realty  the  following:  "Plat  of  the 
omestead  of  M.  D.  Peterson.  Passed  upon 
and  approved  Dec.  Ist,  1879,  by  Phil  McKea, 
Ody.  M.  C,"  which  papers  and  the  indorsements 
thereon  were  duly  recorded  in  the  office  of  the 
clerk  of  the  superior  court — held,  that  the  court 
did  not  err  in  the  trial  of  a  claim  case  in  ex- 
cluding the  homestead  papers  above  set  forth, 


together  with  the  orders  and  rethms  thereon, 
when  they  were  offered  as  the  basis  of  the 
claim  filed,  as  they  did  not  show  a  valid  home- 
stead and  exemption  of  the  property  claimed  as 
exempt  Civ.  Code  1895,  §§  2828,  2834,  2837. 
[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  f  06 ;    Dec.  Dig.  f  51.*] 

2.  VEBDiGt  FOB  Plaintiff  Pbopeb. 

Upon  the  exclusion  of  the  homestead,  a  ver- 
dict for  the  plaintiff  in  execution  necessarily 
followed,  as  is  conceded  by  counsel  for  both  par- 
ties.    ' 

Elrror  from  Superior  Court,  Montgomery 
County;  J.  H.  Martin,  Judge. 

Action  by  W.  P.  Calhoun  against  N.  H.  Pe- 
terson. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

A.  C.  Saffold  and  W.  M.  Lewis,  for  plain- 
tiff in  error.  M.  B.  Calhoun  and  Graham  & 
Graham,  for  defendant  in  error. 

BECK.  J.  Judgment  aflSlrmed.  All  the  Jus- 
tices concur. 


(US  Ga.  102) 
WTNN  ft  ROBINSON  ▼.  JONEa 
(Suprrme  Court  of  Georgia.     Sept.  20,  1910.) 

(8yllabu9  by  the  Court,) 

1.  Tbiai.  ({  253*)— Claims  bt  Thibd  Pbbsoks 

— TBI  AL— I  NSTBUCnONS. 

Where,  on  the  trial  of  a  claim  case,  the 
claimant  introduced,  in  connection  with  other 
evidence  to  support  her  contention  that  she  was 
the  owner  of  the  property  levied  upon,  a  mort- 
gage given  by  the  defendant  in  execution  to  his 
vendor  for  the  purchase  money  of  a  part  of  the 
property,  which  mortgage  contained  a  clause  re- 
taining title  in  the  vendor,  and  which  had  been 
transferred  to  the  claimant,  it  was  error  for  the 
court  to  charge  the  jury  as  follows:  "In  con- 
sidering the  question  of  fraud  you  look  to  the 
date  of  the  papers ;  if  the  mortgage  was  trans- 
ferred to  the  claimant  prior  to  the  date  of  the 
execution,  the  claimant  would  have  a  prior  lien, 
and  the  property  would  not  be  subject,"  al- 
though the  mortgage  and  the  transfer  thereof 
were  of  an  older, date  than  the  judgment  upon 
which  the  execution  was  based,  there  being  some 
evidence  from  which  the  jury  might  have  found 
that  the  mortgage  was  a  part  of  a  fraudulent 
scheme  between  the  defendant  and  the  claimant 
to  defeat  the  collection  of  the  debt  due  plaintiff 
in  execution,  as  the  chalice  complained  of  had 
the  effect  of  excluding  such  testimony  from  con- 
sideration by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  613-623 ;  Dec.  Dig.  §  253.*] 

2.  Review  on  Apfeal. 

No  error  is  made  to  appear  in  the  exoep- 
tions  to  the  other  rulings  of  the  court 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Claim  case  between  Wynn  &  Robinson  and 
Annie  Jones.  From  the  judgment,  Wynn  & 
Robinson  bring  error.     Reversed. 

S.  T.  Pinkston,  for  plaintUf  In  error.  W. 
H.  McCrory,  for  defendant  In  error. 

6£>CK,  J.  Judgment  reversed.  All  the 
Justices  concur. 
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a35  Qa.  U7) 

TATUM  et  al,  t.  HAWKINS. 
(Supreme  Court  of  Georgia.    Sept  21,  1910J 

(Syllabut  by  the  Court,) 

1.  Requests  Covebsd  bt  General  Chabge. 

Tne  requests  to  charge,  in  so  far  aa  ap- 
plicable under  the  pleadings  and  evidence,  were 
covered  by  the  general  charge. 

2.  Exceptions  Without  Mebit. 

The  exceptions  to  rulings  on  the  admissi- 
bility of  evidence  and  to  the,  charge  of  the  court 
were  without  merit. 
8.  Review  on  Appbai*. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  the  discretion  of  the  juQ^e  in  re- 
fusing to  grant  a  new  trial  will  not  be  disturbed. 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Action  between  Lou  Tatum  and  others  and 
J.  H.  Hawkins.  BYom  the  judgment,  Tatum 
and  others  bring  error.    Affirmed. 

J.  B.  Chapman  and  G.  Y.  Harrell,  for  plain- 
tiffs in  error.  A.  W.  Cozart  and  Wynn  & 
Wohlwender,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(X36  Ga.  U7) 

MONIAC  CHEMICAL  CO.  ▼.  KING  & 

CLARE. 

(Supreme  Court  of  Georgia.     Sept  22,  1910.) 

(ByUahus  hy  the  Court.) 

Review  on  Appeal. 

No  errors  are  shown  in  any  of  the  rulings 
of  the  court  below,  nor  in  the  portions  of  the 
charge  excepted  to;  and  there  was  sufficient 
evidence  to  authorize  the  finding  of  the  jury. 

Error  from  Superior  Court,  CSiarlton  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  between  the  Monlac  Chemical  Com- 
pany and  King  &  Clark.  From  the  judgment, 
the  Monlac  Chemical  Company  brings  error. 
Affirmed. 

Wilson,  Bennett  A  Lamdln,  for  plaintiff 
in  error.  H.  F.  Dunwody  and  J.  Lb  Sweat, 
for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(U6  Qa.  UO) 
O.  ft  L.  BOTTLING  WORKS  v.  MACON 
COCA  COLA  BOTTLING  CO. 
(Supreme  Court  of  Georgia.     Sept  22,  1910.) 

(StfUaims  by  the  Court.) 

GBOT7ND8   FOB  NEW   TBIAL   INSUFFICIENT. 

None  of  the  grounds  of  the  motion  for  a 
new  trial  are  sufficient  to  require  a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judga 

Action  between  the  G.  ft  L.  Bottling  Works 
and  the  Macon  Coca  Cola  Bottling  Company. 
From  the  judgmoit,  the  G.  ft  U  Bottling 
Works  hrlngs  error.    Affirmed. 


John  P.  Ross,  for  plaintiff  In  error.    Miller 
ft  Jones,  for  defendant  In  error. 

ATKINSON,    J.    Judgment  affirmed.     All 
the  Justices  concur. 


035  Oa.  lU) 
LOtriSVILLB  ft  N.  R.  CO.  v.  GUDGESRet  al. 
(Supreme  Court  of  Georgia.     Sept  21,  1910.) 

(Syllahue  by  the  Court.) 

Review  on  Appeal. 

The  petition  after  amendment  was  not 
open  to  the  objections  made  by  demurrer.  No 
error  is  shown  in  the  court's  instructions  to 
the  Jury;  and,  there  being  sufficient  evidence 
to  authorize  the  finding  in  favor  of  the  plaintifCi 
the  judgment  of  the  court  below  refusing  a  new 
trial  will  not  be  disturbed. 

Error  from  Superior  Court,  Murray  Coan- 
ty;  A.  W.  PIte,  Judge. 

Action  between  the  Louisville  ft  Nashville 
Railroad  Company  and  R.  M.  Gudger  and 
others.  From  the  judgmoit,  the  railroad 
company  brings  error.    Affirmed. 

D.  W.  Blair  and  C.  N.  King,  for  plaintiff 
In  error.  W.  B.  Mann  and  C.  L.  Henry,  for 
defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(186  Ga.  103) 
WILLIAMS  et  al.  t.  WAT. 
(Supreme  Court  of  Georgia.     Sept.  21,  1910.) 

(Syllabus  by  the  Court.) 

1.  Wills  (§  116*)— Witnesses— Competency- 
Legatees. 

If  a  subscribing  witness  to  a  will  is  also  a 
legatee  or  devisee  under  the  will,  the  witness  is 
competent,  though  the  legacy  or  deviso  to  him 
shall  be  void.  Civ.  Code  1895,  §  3275.  It  is 
not  sufficient  objection  to  the  probate  of  a  will 
in  which  devises  to  other  persons  are  made  that 
all  of  the  subscribing  witnesses  are  legatees 
under  the  will. 

[E2d.  Note.~For  other  cases,  see  Wills,  Cent. 
Dig.  il  287,  2QS ;   Dec  Dig.  i  116.*] 

2.  Rbyibw  on  Appeal. 

There  were  no  requests  to  charge.  The  por- 
tions of  the  charge  complained  of  were  not  er- 
roneous; nor  was  it  error  to  omit  to  charge, 
as  complained.  The  evidence  was  sufficient  to 
support  the  verdict,  and  there  was  no  error  in 
refusing  a  new  trial. 

Error  from  Superior  Court,  Thomas  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  between  Daniel  Williams  and  others 
and  Add  Way,  Jr.  From  the  judgment,  Wil- 
liams and  others  bring  error.     Affirmed. 

Fondren  Mitchell  and  Branch  &  Snow,  for 
plaintiffs  in  error.  S.  A.  Roddenbeiy  and 
Roscoe  Luke,  for  defendant  In  error. 

ATKINSON,  J.  Judgm^t  affirmed.  All 
the  Justices  concur. 


•For  other  esses  see  same  topie  sad  Motion  NUMBER  In  Deo.  Dig.  4  Am.  Dig.  K07  No.  Serioo  4k  Rep'r  Indezoo 
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(135  Oa.  108) 

GEORGIA  R  R-  T.  DANIBjU 

(Sopreme  Coart  of  Georgia.     Sept  ii,  1910.) 

(8yUdbus  by  the  Court.) 

1.  Vebdiot  Sustained  by  Evidence. 

There  was  sufScient  evidence  to  authorize 
the  finding  by  the  jury  in  favor  of  the  plaintiff. 

2.  Appeal  and  Errob  (§  302*)— Resebyation 
OF  Grounds  of  Review— Motion  fob  New 
Tbial. 

This  court  will  not  pass  upon  the  question 
of  the  admissibility  of  evidence  where  the 
ground  in  the  motion  for  a  new  trial  complain- 
ing of  the  admission*  of  such  evidence  fails  to 
show  that  the  grounds  for  the  exclusion  of  the 
evidence  were  urged  before  the  trial  judge  when 
the  evidence  was  offered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1747 ;   Dec.  Dig.  §  302.*] 

Error  from  Superior  Ck)urt,  Richmond 
County;    H.  O.  Hammond,  Judge. 

Action  by  Nettie  Daniel  against  the  Geor- 
gia Railroad.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 

Jos.  B.  &  Bryan  Gumming  and  Jas.  M.  Hull, 
Jr.,  for  plaintiff  in  error.  C.  Henry  and  R. 
S.  Cohen,  for  defendant  in  error. 

BECK,  J.  This  was  a  suit  brought  by 
Nettie  Daniel  to  recover  the  value  of  the  life 
of  her  husband,  Columbus  W.  Daniel,  who 
was  run  over  and  killed  by  a  train  of  the 
defendant  railroad,  which  was  being  oper- 
ated on  the  Augusta  Belt  Line  Railway,  then 
controlled  and  managed  by  the  defendant. 
The  plaintiff's  husband  was  a  yard  conductor 
in  the  employ  of  the  CMiarleston  &  Western 
Carolina  Railway  Company.  The  track  of 
the  Belt  Line  railway  where  Daniel  was  kill- 
ed was  distant  from  the  yard  track  of  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany 10  or  11  feet  The  petition  shows  the 
following:  At  some  time  during  the  day 
on  which  he  was  killed,  it  became  Daniel's 
duty  as  yard  conductor  to  make  up  his  train 
and  to  do  certain  shifting  in  front  of  Mc- 
Coy's brickyard,  which  is  located  on  the 
southeastern  boundary  of  the  city  of  Augusta. 
In  front  of  McCoy's  brickyard  there  appears 
in  succession  as  you  go  from  the  brickyard 
north,  first,  a  spur  track,  then  a  track  of 
the  Belt  Line  railway,  and  then  about  six 
parallel  tracks.  The  Belt  Line  track  and  the 
nearest  of  the  parallel  tracks  '^almost  meet 
in  a  point  in  front  of  McCoy's  brickyard, 
where  the  two  tracks  diverge."  On  the  day 
of  the  homicide,  Columbus  Daniel  was  en- 
gaged in  directing  the  movement  of  a  train 
of  the  Charleston  &  Western  Carolina  Rail- 
way from  about  McCoy's  brickyard  in  the 
direction  of  the  city  of  Augusta,  and  at  a 
point  where  he  was  engaged  in  superintend- 
ing the  movement  of  the  train  the  track  up- 
on which  the  train  was  being  moved  had  such 
a  curve  that  it  was  necessary  for  Daniel,  in 
the  discharge  of  his  duty,  to  "take  positions 
from  which  he  could  communicate  with  the 


engineer  of  the  train  which  he  was  direct- 
ing between  and  on  the  tracks  of  the  Char- 
leston &  Western  Carolina  *  Railway  and 
the  Belt  Line  tracks."  While  engaged  In 
signaling  his  train  from  the  position  taken 
by  him,  and  while  facing  his  own  train,  with 
his  back  towards  the  Georgia  Chemical 
Works,  a  train  of  the  defendant  railroad,  con- 
sisting of  an  engine  with  a  tender  in  front 
attached  to  two  cars,  going  at  a  very  rapid 
rate  of  speed,  "n'egllgently  strudL  the  said 
Columbus  W.  Daniel,  the  engine  and  two 
cars  passing  over  his  body,"  killing  him.  It 
is  alleged  that  the  defendant  was  negligent 
in  running  Its  train  with  the  tender  in  froni, 
thus  preventing  those  on  the  engine  from 
seeing  whether  any  person  was  on  the  track : 
and  in  running  the  same  at  an  unlawful 
rate  of  speed  within  the  city  limits,  with 
no  lookout  on  the  tender  or  other  precau- 
tions, and  in  failing  to  give  warning  to  the 
deceased  of  the  proximity  of  the  train,  and 
in  that  its  engineer,  or  the  fireman  on  its 
engine,  failed  to  see  the  deceased  on  the 
track  engaged  in  the  performance  of  his  dnty 
of  signaling  trains,  although  the  deceased 
could  have  been  seen  had  the  occupants  of 
the  engine  been  looking  in  the  direction  they 
were  going,  and  exercising  ordinary  care.  It 
was  further  alleged  that  the  deceased  was 
free  from  fault,  and  not  guilty  of  any  neg- 
ligence. Upon  the  trial  of  the  case  the  Jury 
returned  a  verdict  for  the  plaintiff  for  the 
plaintiff  for  the  sum  of  $7,500.  A  new  trial 
was  refused,  and  the  defendant  excepted. 

1.  While  upon  its  face  this  case  is  exceed- 
ingly close,  we  are  of  the  opinion  that  there 
was  sufficient  evidence  to  authorize  a  find- 
ing by  the  Jury  in  favor  of  the  plaintiff. 
Although  the  original  petition  may  have  been 
framed  on  the  theory  that  the  husband  of  the 
plaintiff  was  killed  in  the  yard  of  the  Char- 
leston &  Western  Carolina  Railway,  and 
while  occupying  a  position  between  a  track 
in  the  yard  and  the  Belt  Line  track,  the  peti- 
tion was  so  amended,  without  objection  so 
far  as  appears  from  the  record,  as  to  au- 
thorize the  introduction  of  evidence  to  show 
that  he  was  killed  after  taking  a  position 
on  the  Belt  Line  track  and  while  giving  sig- 
nals from  that  position  to  direct  the  move- 
ment of  the  train  which  he  was  directing  as 
yard  conductor,  and  while  he  was  engaged  in 
the  performance  of  his  duty.  And  there  was 
evidence  which  tended  to  prove,  and  which 
the  Jury  were  authorized  to  accept  as  es- 
tablishing the  fact,  that  In  taking  such  a 
position  on  the  track  of  the  Belt  Line  the 
deceased  was  but  doing  that  which  other 
employes  of  the  Charleston  &  Western  Caro- 
lina Railway  did  continuously,  one  witness 
testifying  that  he  had  done  the  same  thing 
a  thousand  times,"  and  that  it  was  the 
common  practice  of  our  men."  Another 
witness  testified  that  "very  often  employes 
of  the  Charleston  &  Western  Carolina  yards 
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.*/e  to  go  npon  the  Belt  line  for  the  pur- 
pose of  giving  InstructionB  and  directions  for 
the  drilling  of  trains."  It  was  also  in  evi- 
dence that  the  place  at  which  the  killing 
occurred  was  where  the  presence  of  people 
on  the  track  was  anticipated,  and  where 
one  would  look  for  people  to  be  on  the  track. 
There  was  also  evidence  from  which  the 
jury  would  have  been  authorized  to  find  that 
the  engine  which  struck  Daniel  was  running 
at  a  high  and  dangerous  rate  of  speed  (when 
the  character  of  the  place  is  considered), 
and  that  the  engine  was  being  run  with  the 
tender  In  front,  without  a  lookout  and  with- 
out the  giving  of  signals.  We  are  of  the  opin- 
ion that,  when  all  of  the  evidence  which  Is 
most  favorable  to  the  plaintiff's  contentions 
is  considered  (and  It  was  for  the  Jury  to  say 
whether  that  evidence  presented  the  truth 
of  the  case),  there  was  sufficient  evidence  to 
authorize  a  finding  in  favor  of  the  plaintiff. 
2.  Complaint  is  made  In  the  motion  for  a 
new  trial  of  the  admission  of  certain  testi- 
mony, and  certain  reasons  are  stated  to  show 
that  the  evidence  should  have  been  excluded ; 
but  it  does  not  appear  that  these  grounds  of 
objection  were  urged  at  the  time  of  the  ad- 
mission of  the  testimony  which  plaintiff  in 
error  now  Insists  it  was  error  to  admit  A 
mere  statement  that  testimony  was  admitted 
over  objection,  and  that  this  was  error  for 
certain  stated  reasons  Is  not  sufficient,  where 
It  does  not  appear  that  these  reasons  were 
nrgea  before  the  trial  Judge  when  he  ruled 
npon  the  question  of  admitting  or  repelling 
the  evidence  objected  to.  See  Andrews  v. 
State,  118  Ga.  1,  43  S.  E.  852,  and  cases  there 
cited. 
Judgment  affirmed.    All  the  Justices  concur. 


(135  Ga.  95) 

McCLBLLAN  et  al.  v.  McCLE>LLAN. 
(Supreme  Court  of  Geoigia.     Sept  20,  1910.) 

(8yllahus  by  the  Court,) 


1.  Deeds  (§  75*)— EJxecution  Through  Co- 
EBCioN— Ratification— Inconsistent  Rem- 
edies. 

A  person  cannot  prosecute  two  inconsistent 
remedies.  If  a  wife  was  coerced  by  her  hus- 
band into  making  a  deed  to  her  brother-in-law, 
she  conld,  at  her  option,  repudiate  the  convey- 
ance and  proceed  to  have  it  canceled  and  to  re- 
cover the  land.  If,  instead  of  so  doing,  with 
full  knowledge  of  the  facts  she  elected  to  bring 
suit  against  a  bank  where  certain  funds  had 
been  deposited  by  her  husband,  claiming  that 
such  funds  were  the  proceeds  of  the  conveyance 
to  her  brother-in-law  and  belonged  to  her,  and 
such  suit  was  compromised  by  paying  to  her  a 
portion  of  the  amount  sued  for,  this  amounted 
to  a  ratification  of  the  conveyance,  and  she 
could  not  thereafter  successfully  bring  suit 
against  one  to  whom  the  heirs  at  law  of  her 
brother-in-law  had  conveyed  the  land,  seeking  to 
repudiate  the  conveyance  made  by  her  and  to 
recover  the  land.  Board  of  EMucation  v.  Day, 
128  Ga.  156,  163,  57  S.  E.  359;  Dolvin  v.  Amer- 
ican Harrow  Co.,  125  Ga.  690,  706,  54  S.  B. 
706:  Equitable  Life  Assurance  Society  v.  May, 
82  (ia.  646,  9  S.  E.  597;  15  Cyc  259-262. 
(a)  The  <±arge  of   the   court  which   in   sub- 


stance hypothetically  stated  t3ie  facts  set  out  in 
the  preceding  headnote,  but  merely  instructed 
the  jury  that  if  such  were  the  facts  they  could 
consider  them  along  with  other  evidence  In  the 
case  in  determining  the  question  of  ratification,* 
was  error. 

(b)  And  under  the  state  of  facts  thus  hypo- 
thetically stated,  relative  to  the  execution  of  tnt 
deed,  if  the  wife  received  a  part  of  the  pur- 
chase monejr  for  the  loL  knowing  the  source 
from  which  it  was  derivea,  and  her  husband,  by 
her  consent  and  authority,  received  the  balance, 
this  would  also  have  amounted  to  a  ratification 
of  the  conveyance. 

[Bd.  Note.— For  other  cases,  see  Deeds^  Gent. 
Dig.  §  207 ;    Dec  Dig.  §  75.*] 

2.  Cancellation  of  Instbuments  (S  61*)— 
Proceedings— iNSTBUCTioNB. 

The  court  erred  in  charging  the  jury  as  fol- 
lows: "The  relations  between  husband  and 
wife  are  considered  in  law  confidential,  and  you 
may  consider  that  relation  in  passing  upon  the 
acts  of  the  husband  of  Mrs.  M.  T.  McOlellan, 
as  shown  by  the  evidence,  in  arriving  at  what, 
if  any,  influence  his  relation  to  her  had  in  re- 
spect to  her  own  acts.  The  confidential  rela- 
tionship, if  so  established,  would  prevent  the 
acquisition  by  one  party,  by  influence  produced 
by  such  relationship,  of  an  adverse  right  to  him- 
self, SB  against  the  party  so  influenced ;  and  this 
would  apply  to  a  third  party  who  knew  of  the 
relationsnip,  and  of  the  undue  influence,  if  any 
there  be,  if  such  party  actually  participated  in 
the  matters  leading  up  to  the  acquisition  of 
such  adverse  interest"  This  charge  authorized 
the  jury  to  flnd  in  favor  of  the  wife,  who 
sought  to  have  the  deed  declared  void,  though 
the  "third  party"  referred  to,  the  grantee  in 
the  deed,  had  i>articipated  in  no  act  amounting 
to  coercion,  or  duress,  or  fraud,  inasmuch  as 
the  "influence  produced  by  such  relationship" 
(that  is,  of  husband  and  wife)  might  not  have 
in  it  any  element  necessarily  affecting  the  va- 
lidity of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  S  108;  Dec.  Dig.  § 
51.*] 

3.  Tbial  (§  250*)  —  Pboceedings  —  Instbuc- 

TIONS.  * 

The  effect  of  a  conveyance  by  a  wife  of 
her  separate  estate  to  a  creditor  of  her  husband 
for  the  purpose  of  paying  the  latter*s  debts  was 
not  involved  under  the  pleadings  and  evidence  in 
this  case,  and  the  charge  of  the  court  upon  that 
subject,  though  it  correctly  stated  the  law  upon 
the  question,  should  not  have  been  given. 

[Ed,  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  584-586 ;    Dec.  Dig.  §  250.*] 

4.  Review  on  Appeal. 

The  other  charges  of  the  court  complained 
of  are  not  erroneous  upon  any  of  the  grounds 
taken  upon  exception  thereto. 

5.  Appeal  and  EbsoB  (§  273*)— Resebvation 
OP  Gbounds  op  Review— Sufficiency  of 
Exceptions. 

The  exceptions  to  the  rulings  of  the  court 
upon  the  admissibility  of  evidence  present  no 
question  for  determination  by  this  court,  as  they 
do  not  show  what  objections  to  the  admission  of 
the  evidence  were  urged  upon  the  trial  of  the 
case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  1620-1630;  Dec.  Dig.  f 
273  ;♦  Trial,  Cent  Dig.  |§  256,  689,  690,  6^.] 

Error  from  Superior  Court,  B*ulton  (bounty; 
W.  D.  Ellis,  Judge. 

Action  by  Mrs.  M.  T.  McClellan  against  I. 
B.  McdJlellan  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 


*For  other  casM  see  same  topic  and  lection  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea' 
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Lewis  W.  Thomas  and  C.  L.  Pettlgrew, 
for  plaintiffs  in  error.  J.  D.  Kilpatrlck,  for 
defendant  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


AMERICAN  INS.  CO.  ▼.  McVICKERS 

BROS. 

(Supreme  Court  of  Georgia.     Sept.  22,  1910.) 

(8yllalu9  hy  the.  Court.) 

Insurance   (S   623*)  — Action  on  Policy — 
Time  fob  Bbinoing — Waives. 

An  insurance  policy  provided  that  no  ac- 
tion on  it  should  be  sustainable  *'unles8  com- 
menced within  six  months  after  the  date  of  the 
fire,"  and  that  "no  officer,  aeent,  or  other  rep- 
resentative of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  tliis  policy 
except  such  as  by  the  terms  of  this  policy  may 
be  the  subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held  to 
have  waived  such  provisions  or  conditions  un- 
less such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  and  signed  by  the  president, 
vice  president,  treasurer  and  general  manager, 
or  assistant  secretary,  nor  shall  any  privilege 
or  permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  unless 
so  written  or  attached."  The  assured  sued  on 
the  policy  after  the  expiration  of  sach  six 
months.  Amendments  to  the  petition  were  of- 
fered, making,  among  other  allegations,  the  fol- 
lowing: After  plaintiff  employed  an  attorney, 
the  general  counsel  of  the  defendant  ''insisted 
and  persuaded  the  plaintiff's  attorney  to  defer 
the  matter  of  filing  said  suit,  that  he,  the  said 
attorney*  had  taken  the  matter  up  with  the 
company,  and  said  also  that  he  had  very  great 
hopes  of  being  able  to  adjust  the  matter  with- 
out litigation,  and  also  informed  the  attorney 
for  plaintiff  that  he  would  give  him  notice  in 

Slenty  of  time  to  file  his  suit,  and  repeatedly 
eclared  to  the  plaintiff's  attorney  that  plain- 
tiff's attorney  should  not  be  hurt  by  the  delay, 
and  plaintiff^  attorney,  relying  on  these  prom- 
ises of  the  general  counsel  of  the  company,  de- 
ferred filing  suit  until  counsel  for  the  defend- 
ant ♦  ♦  ♦  finally  told  plaintiff  to  file  suit. 
Plaintiff's  counsel  could  and  would  have  filed 
the  suit  at  once  when  the  matter  was  turned 
over  to  him,  and  it  was  turned  over  to  him  be- 
fore the  six  months  had  expired  from  the  date 
of  the  fire,  but  relied  on  the  statement  of  the 
general  counsel  of  the  company  in  the  general 
office  in  the  city  of  Atlanta*  that  they  were 
making  an  effort  to  adjust  the  matter,  and 
♦  ♦  ♦  that  they  were  anxious  to  call  the 
board  of  directors  together  and  see  if  they  could 
not  settle  the  matter  without  litigation.  Peti- 
tioner alleges  that  as  a  matter  of  fact  the  gen- 
eral counsel  for  the  defendant  in  this  case  had 
charge  of  its  entire  legal  business,  and  was  di- 
rected by  the  president  and  secretary  to  look 
after  the  claim  of  plaintiff,  and  in  looking  after 
it  and  making  these  promises  he  was  acting  for 
the  company  and  within  the  scope  of  his  au- 
thority, and  his  declaration  that  the  company 
was  trying  to  adjust  the  matter  and  insisting 
that  counsel  for  the  plaintiff  defer  the  filing  of 
the  suit  until  he  could  see  that  it  was  adjusted 
was  the  sole  cause  of  the  suit  not  being  filed 
within  the  six  months  prescribed  bv  policy." 
Heldf  that  under  the  allegations  in  the  amend- 
ment offered,  the  defendant  was  e8topi>ed  from 
setting  up  the  defense  that  the  suit  on  the  pol- 
icy was  not  brought  within  the  time  prescrioed 


therein,  and  the  court  committed  no  error  in  al- 
lowing the  amendments  over  objections  of  the 
defendant  that  they  were  insufficient  in  law, 
''because  they  sought  to  vary  a  written  contract 
by  parol,  because  they  were  not  in  accord  with 
the  declaration  originally  filed  and  were  incon- 
sistent therewith,  because  they  sought  to  vary 
a  written  contract  without  setting  up  any  suf- 
ficient reason  therefor,"  and  properly  refused  to 
dismiss  the  petition  as  amended  on  the  ground 
that  "it  appeared  on  the  face  of  the  pleadings 
that  the  cause  of  action  was  barred."  McDan- 
iel  V.  German  Ins.  Co.,  134  Ga.  189,  67  S.  E. 
6(58;  Hartford  Fire  Ins.  Co.  v.  Amos,  98  Ga. 
533,  25  S.  E.  575;  1  Clement  on  Fire  Ins.  p. 
399:  28  Cent.  Dig.  Insurance,  f§  1551,  15-52, 
1553 ;  4  Cooley's  Briefs  on  Ins.  p.  3989  et  seq. ; 
3  Cooley's  Briefs  on  In8.>  2514;  19  Cyc.  908: 
2  May  on  Ins.  (  488 ;  13  Am.  &  Eng.  Enc  of 
Law,  390. 

[Ejd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1551-1553 ;   Dec.  Dig.  f  623.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; .  J.  T.  Pendleton,  Judge. 

Action  by  McVickers  Bros,  against  the 
American  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Suit  was  brought  on  April  15,  1907,  on  a 
fire  insurance  policy  on  account  of  the  de- 
struction by  Are  on  October  10,  1906,  of  the 
property  on  which  the  Insurance  was  issued. 
The  policy  provided  that  no  action  on  the 
policy  should  be  sustainable  '*unless  com- 
menced within  six  months  after  the  date  of 
the  fire,  and  not  afterward."  Upon  motion 
to  dismiss  the  petition  because  the  suit  was 
filed  more  than  six  months  after  the  fire  oc- 
curred, the  plaintiff  offered  amendments, 
making,  among  other  allegations,  substan- 
tially the  following:  Soon  after  the  fire  the 
general  counsel  for  the  defendant,  and  the 
one  holding  the  ofllce  of  secretary  and  treas- 
urer of  defendant,  "both  being  authorized  to 
make  a  waiver  and  both  being  In  charge  of 
the  office,  made  the  only  excuse  for  not  ad- 
justing and  settling  the  policies  that  the 
board  of  directors  had  not  met,  and  asked 
plaintiff  to  wait  until  the  board  of  directors 
could  get  together,  and  plaintiff  visited  the 
office  and  talked  to  these  gentlemen  six  or 
seven  times,  and  each  time  they  would  put 
him  off  until  the  next  week,  begging  him 
to  wait  until  the  board  of  directors  could 
meet,  ♦  ♦  ♦  and  plaintiff,  being  misled 
by  these  statements  and  believing  from  their 
statements  that  they  were  boQa  fide  making 
an  effort  to  pay  his  claim,  deferred  even 
turning  the  case  over  to  an  attorney."  Aft- 
er plaintiff  employed  an  attorney,  the  gen- 
eral counsel  of  the  defendant  "Insisted  and 
persuaded  the  plaintiff's  attorney  to  defer 
the  matter  of  filing  said  suit,  that  he,  the 
said  attorney,  had  taken  the  matter  up  with 
the  company,  and  said  also  that  he  had  very 
great  hopes  of  being  able  to  adjust  the  mat- 
ter without  litigation,  and  also  Informed  the 
attorney  for  the  plaintiff  that  he  would  give 
him  notice  plenty  of  time  to  file  his  suit,  and 


*For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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repeatedly  declared  to  the  plalntUFa  attorney 
that  plalntilTs  attorney  should  not  be  hurt 
by  the  delay*  and  plaintUTs  attorney,  rely- 
ing on  these  promiaes  of  the  general  counsel 
of  the  company,  deferred  filing  suit  until 
counsel  for  the  defendant  *  •  *  finally 
told  plaintiff  to  file  suit,  that  he  would  see 
that  the  company  furnished  him  some  blanks 
of  the  policies,  and  that  he  would  still  see 
if  he  could  not  settle  the  suit  before  trial 
term,  and  was  in  hopes  that  they  could 
adjust  the  matter.  Plaintiff's  counsel  could 
and  would  hare  filed  the  suit  at  once  when 
the  matter  was  turned  over  to  him,  and  it 
was  turned  over  to  him  before  the  six 
months  had  expired  from  the  date  of  the 
fire,  but  relied  on  the  statemoit  of  the  gen- 
eral counsel  of  the  company  in  the  general 
office  in  the  dty  of  Atlanta  that  they  were 
making  an  effort  to  adjust  the  matter,  and 
*  *  *  that  they  were  anxious  to  call  the 
board  of  directors  together  and  see  if  they 
oould  not  settle  the  matter  without  litiga- 
tion. Petitioner  alleges  that,  as  a  matter  of 
facti  the  general  counsel  for  the  defendant  in 
this  case  had  charge  of  its  entire  legal  busi- 
ness, and  was  directed  by  the  president  and 
secretary  to  look  after  the  claim  of  plaintiff, 
and  in  looking  after  it  and  making  these 
promises  he  was  acting  for  the  company  and 
within  the  scope  of  his  authority,  and  his 
declaration  that  the  company  was  trying  to 
adjust  the  matter,  and  insisting  that  counsel 
tor  the  plaintiff  defer  the  filing  of  the  suit 
until  he  could  see  that  it  was  adjusted,  was 
the  sole  cause  of  the  suit  not  being  filed 
within  the  six  months  prescribed  by  policy,*' 
and  that  the  general  counsel,  after  suit  was 
filed,  "approached  the  counsel  for  the  plain- 
tiff, and  stated  that  he  did  not  then  intend 
to  make  any  objection  to  the  fact  that  the 
suit  was  not  filed  within  the  six  months, 
and  had  no  idea  that  he  would  make  any 
such  point,  and  filed  his  plea  without  making 
any  point  of  this  sort,  but  finally  apt)roach- 
ed  the  attorney  for  plaintiff  with  an  agree- 
ment and  asked  plaintiff^s  attorney  to  sign 
It,  that,  if  he  decided  to  file  or  make  this 
point,  he  would  not  be  precluded  by  not  mak- 
ing it  the  first  term  of  the  court,  and  plain- 
tiff's attorney  signed  this  agreement,  stating 
to  him  at  the  time  and  believing  and  still  be- 
lieving that  the  time  of  filing  the  suit,  six 
months,'  had  been  waived  by  him,  and  that  a 
plea  of  that  sort  would  not  avail  him."  De- 
fendant is  "estopped  from  claiming  that  the 
suit  was  not  filed  within  the  six  months 
from  the  date  of  the  fire.  Petitioner  further 
alleges  that  there  is  a  stipulation  in  the  pol- 
icy that  suit  should  not  be  filed  within  three 
months  from  the  date  of  the  fire,  and  that 
ths  conditions  in  the  policy  that  suit  should 


be  filed  within  six  months  from  the  date  of 
the  fire  would  only  give  plaintiff  right  to  sue 
within  three  months  from  the  time  of  right 
of  action  accrued,  and  that  this  time  Is  so 
short  as  to  be  unreasonable,  and  renders 
that  condition  that  plaintiff  must  sue  in  six 
months  void.  Said  company  through  its 
agents  above  referred  to  dalmed  to  your  pe- 
titioners and  their  attorney  all  along  up  to 
the  15th  day  of  April,  1907,  that  they  were 
taking  up  the  matter  of  loss,  and  se^clng 
to  call  a  board  of  directors  together,  and 
would  probably  settle  the  claim  and  at  the 
time  referred  to  in  this  paragraph,  when 
they  finally  refused  to  pay  same.'* 

The  policy  contained  the  following  provi- 
sions: "No  suit,  or  action  on  this  policy, 
for  the  recovery  of  any  claim,  shall  be  sus- 
tainable in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  assured  with  all 
the  foregoing  requirements,  nor  unless  com- 
menced within  six  months  after  the  date  of 
the  fire  and  not  afterward.  ♦  ♦  •  No  of- 
ficer, agent,  or  other  representative  of  this 
company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy  except  such 
as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or 
added  hereto,  and  as  to  such  provision]^  and 
conditions  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions 
unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  and  signed  by  the 
president,  vice  president,  treasurer  and  gen- 
eral manager  or  assistant  secretary,  nor  shall 
any  privilege  or  permission  affecting  the  in- 
surance under  this  policy  exist  or  be  claim- 
ed by  the  insured  unless  so  written  or  at- 
tached." The  defendant  objected  to  the 
allowance  of  the  amendments  "because  they 
were  insufficient  in  law,  because  they  sought 
to  vary  a  written  contract  by  parol,  because 
they  were  not  in  accord  with  the  declara- 
tion originally  filed  and  were  inconsistent 
therewith,  because  they  sought  to  vary  a 
written  contract  without  setting  up  any  suf- 
ficient reason  therefor.**  After  the  amend- 
ments were  allowed,  the  defendant  "moved 
to  dismiss  the  declaration  as  amended,  be- 
cause the  same  as  amended  was  Insufficient 
in  law,  as  it  appeared  on  the  face  of  the 
pleadings  that  the  cause  of  action  was  bar- 
red." The  motion  was  overrule<l,  and  the  de- 
fendant excepted  to  this,  as  well  as  to  the  al- 
lowance of  the  amendments. 

Burton  Smith  and  Lawton  NViUey,  fbt 
plaintiff  in  error.  J.  W.  Wise  and  J.  F.  Go- 
lightly,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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ATLANTIO  COMPRBSS  CO.  ▼•  CDNTBAL 
OF  GEORGIA  RY.  00. 

(Sapreme  Court  of  Georgia.     Sept  23»  1910.) 

(Syllabus  hy  the  Court,) 

1.  Cabbiebs  (S  153*)— ExEMPnoiY  fbom  Lia- 
bility FOB  Loss  or  Goods— ExPBESs  Oon- 

TBACT. 

A  compress  company  in  possession  of  a 
certain  number  of  bales  of  cotton  belonging  to 
another  issued  to  die  latter  a  receipt  acknowl- 
edging receipt  of  l^e  cotton  "to  be  compressed 
and  loaded  for  Central  of  Georgia.  Subject  to 
all  the  conditions  of  bill  of  lading  of  above- 
named  carrier  [a  railway  company]  which  may 
be  issued  in  exchange  for  this  receipt."  "The 
form  of  the  bill  of  lading  alluded  to  in  such  re- 
ceipt was  well  known"  to  the  party  receiving  the 
receipt  The  owner  of  the  cotton  obtained  from 
the  railway  company  in  exchange  for  the  re- 
ceipt a  bill  of  lading,  one  of  the  conditions  of 
whidh  was,  "No  carrier  or  party  in  possession  of 
all  or  any  of  the  property  herdn  described  shall 
be  liable  for  any  loss  thereof  or  damage  thereto, 
by  ♦  ♦  ♦  fire."  For  compressing  and  load- 
ing the  cotton  the  railway  company  was  to  pay 
the  compress  comi>any.  Before  the  cotton  was 
compressed  andf  loaded,  it  was  destroyed  by  fire 
while  in  possession  of  the  railway  company 
through  its  agent,  the  compress  company.  The 
freight  was  prepaid  by  the  owner  of  the  cot- 
ton. The  railway  company  paid  the  ow^ner  the 
value  of  the  cotton  destroyed,  and,  to  recover 
the  amount  thus  paid,  sued  the  compress  com- 
pany on  a  contract  of  the  latter  to  indemnify 
the  former  against  any  liability  to  the  owner  of 
cotton  lost  or  damaged  after  it  was  received  by 
the  compress  company  for  compressing  and  be- 
fore it  was  loaded  by  the  compress  company 
for  shipment  Held,  there  was  no  express  con- 
tract between  the  owner  of  the  cotton  and 
the  railway  company  respecting  the  condition 
in  the  bill  of  lading  wherein  the  latter  was  to 
be  exempted  from  liability  on  account  of  the 
loss  of  me  cotton  by  fire,  and  such  condition 
was  not  binding  on  the  owner. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  tt  687-690;    Dec.  Dig.  §  153.*] 

2.  Indemnity  (§  15*)— Action  on  CoNXBAcrr— 
Sufficiency  of  Evidence. 

Proof  of  loss  of  the  cotton  by  fire  and  pay- 
ment to  the  owner  by  the  railway  company  for 
the  value  of  the  cotton  made  a  prima  facie  case 
of  liability  of  the  compress  company  to  the 
railroad  company  on  the  indemnity  contract  be- 
tween them. 

[Ed.  Note.— For  other  caaes,  see  Indemnity, 
Dec  Dig.  §  15.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  the  Central  of  Georgia  Railway 
Company  against  the  Atlantic  Compress  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Afllrmed. 

King  &  Spalding  and  E.  M.  Underwood, 
for  plaintiff  in  error.  Lawton  &  Cunningham 
and  H.  W.  Johnson,  for  defendant  in  error. 

HOLDEN,  J.  The  Central  of  Georgia 
Railway  Company  (hereinafter  called  the 
plaintiff)  sued  the  Atlantic  Compress  Com- 
pany (hereinafter  called  the  defendant)  on  an 
indemnity  contract,  wherein  the  latter  agreed 
to  indemnify  the  former  against  any  liability 
to  the  owner  of  cotton  lost  or  damaged  after 
it  was  received  by   the  compress  company  I 


for  compressing  and  before  it  was  loaded  by 
the  compress  company  for  shipment  One 
hundred  and  twenty-five  bales  of  cotton  re- 
ceived by  the  defendant  from  the  owner  to  be 
compressed  and  loaded  for  the  plaintiff  were 
destroyed  by  fire  after  the  bill  of  lading  was 
issued  to  the  owner  by  the  plaintiff,  in  ex- 
change for  the  receipt  given  the  owner  by 
the  defendant,  and  while  it  was  in  tlie  pos- 
session of  the  defendant  as  the  agent  of  th^ 
plaintiff  and  before  it  had  been  compressed. 
The  plaintiff  paid  the  owner  the  value  of  the 
cotton,  and  sued  the  defendant  to  recoTer 
the  amount  thus  paid.  The  case  was  sub- 
mitted to  the  Judge  on  an  agreed  statement 
of  facts,  and  to  his  judgment  in  favor  <a  the 
plaintiff  for  the  full  amount  for  which  suit 
was  brought  the  defendant  excepted. 

The  defendant  contends  that  the  owner 
of  the  cotton  made  an  express  contract, 
whereby  the  plaintiff  was  exempted  from  lia- 
bility to  the  owner  for  loss  of  the  cotton  by 
fire.  The  plaintiff  makes  the  contrary  con- 
tention. Unless  the  plaintiff  was  in  law  lia- 
ble to  pay  the  owners  of  the  cotton  on  ac- 
count of  its  destruction,  the  defendant  would 
not  be  liable  to  reimburse  the  plaintiff  for 
the  amount  so  paid  by  the  latter.  CIt.  Code 
1895,  %  221Q,  is  as  follows:  "A  common  car- 
rier cannot  limit  his  legal  liability  by  any  no- 
tice given,  either  by  publication  or  by  entry 
on  receipts  given  or  tickets  sold.  He  may 
make  an  express  contract,  and  wUl  then  be 
governed  thereby."  Counsel  have  argued 
the  case  on  the  theory  that  the  receipt  of  the 
compress  company  was  given  on  its  own  ac- 
count, and  also  on  the  opposing  theory  that 
it  was  given  as  agent  of  the  railway  com- 
pany. In  considering  the  question  whether 
the  conditions  in  the  bUl  of  lading  created 
an  exemption  from  liability  in  the  event  the 
cotton  was  destroyed  by  fire, 'let  us  first  con- 
sider the  receipt  as  having  been  issued  by 
the  defendant  on  its  own  account,  and  not  as 
agent  for  the  plaintiff.  The  bill  of  lading 
issued  by  the  plaintiff  had  in  it  this  condi- 
tion: "No  carrier  or  party  in  possesF:ion  of 
all  or  any  of  the  property  herein  described 
shall  be  liable  for  any  loss  thereof  or  dam- 
age thereto,  by  ♦  ♦  •  fire,"  etc  The 
words  "party  in  possession"  are  broad  enough 
to  cover  the  compress  company,  which,  as 
agent  of  the  railroad  company,  was  in  actual 
possession  of  the  cotton  when  it  was  destroy- 
ed by  fire.  The  receipt  of  the  compress  com- 
pany acknowledged  receipt  of  the  cotton 
from  the  shipper  "to  be  compressed  and  load- 
ed for  Central  of  Georgia.  Subject  to  all  the 
conditions  of  bill  of  lading  of  above  named 
carrier,  which  may  be  issued  in  exchange 
for  this  receipt"  Treating  the  receipt  as 
that  of  the  compress  company  on  its  own 
account,  and  assuming  that  the  bill  of  lading 
became  a  part  of  the  agreement  between  the 
compress  company  and  the  shipper,  or  that 
the  receipt  was  given  subject  to  conditions 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezei 


Oa.) 


ATLANTIC  COMPRESS  CO.  t.  CENTRAL  OF  GEORGIA  BY.  CO. 


1029 


of  bill  of  lading  that  might  be  Issued  In 
change  for  it,  or  that  the  cotton  was  to  be 
compressed  and  loaded  subject  to  sn<di  condi- 
tions, one  of  which  was  that  any  party  other 
than  the  railway  company  in  possession  of 
the  property  would  not  be  liable  for  Its  loss 
by  fire,  the  meaning  of  the  receipt  would  be 
that  should  the  cotton  be  lost  by  fire  in  the 
possession  of  the  compress  company  after 
the  receipt  was  given,  and  bill  of  lading  is- 
sued, the  compress  company  would  not  be  lia- 
ble therefor  to  the  shipper.  If  the  receipt 
was  treated  in  this  way  and  given  the  effect 
and  meaning  above  referred  to,  no  violence 
would  be  done  to  the  provisions  of  Civ.  Code 
1895,  §  2264,  as  the  provision  therein  con- 
tained, that  the  common-law  liability  of  a 
common  carrier  shall  not  be  limited  by  any 
notice  given,  etc.,  but,  in  order  to  do  so, 
there  must  be  an  exi^ress  contract,  only  ap- 
plies to  common  carriers,  and  the  compress 
company  is  not  a  common  carrier.  The  con- 
dition in  a  writing  issued  by  the  compress 
company,  or  in  another  writing  made  a  part 
thereof,  that  the  one  to  whom  the  writing 
was  delivered  would  not  hold  the  company 
liable  for  losses  by  fire  might  be  binding  on 
such  person  when  it  would  not  be  binding 
If  issued  by  a  common  carrier.  If  it  is  prop- 
er to  treat  the  receipt  in  this  way,  and  give 
it  the  meaning  that  the  compress  company 
was  not  to  be  liable  to  the  shipper  if  the 
cotton  was  lost  by  fire  before  it  reached  its 
destination,  this  fact  alone  would  not  relieve 
the  railway  company  from  liability  if  the 
cotton  was  destroyed  by  fire.  The  railway 
company  would  not  be  relieved  of  liability 
to  the  shipper  for  loss  of  the  cotton  by  fire 
while  in  its  possession  because  the  shipper 
had  bound  himself,  with  the  knowledge  of 
the  railway  company,  not  to  hold  another  lia- 
ble for  the  loss  of  the  cotton  by  fire  while 
in  possession  of  the  railway  company.  The 
railway  company  could  not  properly  say  to 
the  shipper,  "You  should  not  hold  me  liable 
because  you  have  agreed  not  to  hold  another 
liable."  The  railway  company  is  not  seek- 
ing to  hold  the  compress  company  liable  be- 
cause of  negligence  of  the  latter,  but  on  its 
indemnity  contract  with  the  railway  com- 
pany, to  which  the  shipper  was  no  party, 
and,  as  far  as  disclosed  by  the  record,  never 
knew  there  was  such  a  contract  What  has 
Just  been  stated  has  been  said  on  the  theory 
that  the  receipt  of  the  compress  company 
was  one  given  by  it  on  its  own  account,  not 
as  an  agent  of  the  railway  company.  If 
the  receipt  be  dealt  with  on  the  theory  that 
the  railway  company  was  no  party  to  it  and 
as  plainly  evidencing  a  contract  by  the  ship- 
per not  to  hold  the  compress  company  liable 
for  loss  of  the  cotton  by  fire  occurring  at 
any  time  before  delivery  at  its  destination, 
we  do  npt  think  this  fact  would  be  sufficient 
to  show  that  there  was  an  express  contract 
by  the  shipper  that  the  railway  company 
would  be  likewise  relieved  of  liability,  al- 


though the  receipt  was  delivered  to  the  rail- 
way company  in  exchange  for  a  bill  of  lad- 
ing, and  it  was  contemplated  by  the  parties 
when  the  receipt  was  given  that  this  should 
be  done. 

Nor  would  the  facts  in  the  record  warrant 
the  conclusion  that  there  was  an  express 
contract  regarding  the  exemption  of  the 
railway  company  from  liability  if  the  cotton 
wae  lost  by  fire  if  the  compress  company's 
receipt  be  treated  as  having  been  given  by 
that  company  as  an  agent  for  the  railway 
company.  On  this  theory,  it  would  simply 
be  an  exchange  of  the  receipt  of  one  agent 
of  the  railway  company  for  a  bill  of  lading 
from  another  agent.  The  main  office  of  the 
receipt  of  the  compress  company  on  this 
theory  would  be  to  evidence  from  one  agent 
of  the  railway  company  the  number  of  bales 
of  cotton  for  which  the  other  agent  of  the 
railway  company  should  give  a  bill  of  lading 
in  exchange.  While  the  receipt  of  the  com- 
press company  and  the  bill  of  lading  issued 
to  the  shipper  were  on  forms  in  general  use 
between  shippers  and  the  parties,  It  does 
not  appear  that  the  attention  of  the  shipper 
was  especially  directed  to  the  particular 
statements  in  them  and  gave  his  assent 
thereto,  and  neither  the  receipt  nor  the  bill 
of  lading  was  signed  by  the  shipper.  The 
mere  fact  that  the  receipt  stated  that  the 
cotton  was  to  be  compressed  and  loaded,  or 
that  the  receipt  was  given  ''eubject  to  all 
the  conditions  of  bill  of  lading"  of  the  car- 
rier, could  not  alone  make  the  condition  in 
the  bill  of  lading  a  subject-matter  of  ex- 
press contract  as  every  bill  of  lading  Issued 
and  accepted  by  a  shipper  is  for  a  shipment 
subject  to  the  conditions  in  the  bill  of  lad- 
ing, except  that  the  limitations  on  the  com- 
mon-law liability  of  the  carrier  are  not  bind- 
ing unless  made  the  subject  of  an  express 
contract  Treating  the  receipt  as  that  of 
the  compress  company  as  agent  of  the  rail- 
way company,  the  statement  In  it  la  but  a 
notice  given  and  an  entry  on  a  receipt  un 
dertaking  to  do  what  the  statute  says  can- 
not be  done,  to  wit,  limit  its  legal  liability. 
The  fact  that  one  agent  of  a  common  carrier 
in  giving  a  receipt  for  goods  to  be  transport- 
ed by  the  carrier  and  to  be  exchanged  for 
a  bill  of  lading  enters  a  notice  or  makes  an 
entry  which  of  itself,  or,  taken  lYi  connect 
tlon  with  the  bill  of  lading  to  be  issued  In 
exchange  for  It,  limits  the  legal  liability  of 
the  carrier,  is  without  effect  so  far  as  the 
shipper  Is  concerned,  unless  he  makes  an  ex- 
press contract  with  reference  to  such  con- 
dition. 

The  question  of  whether  or  not  a  bill  of 
lading  evidences  a  special  contract  between 
the  carrier  and  the  shipper  within  the  pro- 
vleions  of  Civ.  Code  1895,  §  2276,  so  as  to 
make  valid  a  limitation  on  the  legal  liability 
of  the  carrier  contained  in  the  bill  of  lading, 
is  not  determlued  by  the  fact  that  the  ship- 
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ment  Is  tendered  by  the  shipper,  and  receiv- 
ed by  the  carrier,  subject  generally  to  the 
conditions  of  the  bill  of  lading  which  the 
carrier  issues.  Every  shipment  for  which  a 
bill  of  lading  is  Issued  to  the  shipper  is  sub- 
ject to  the  legal  conditions  of  the  bill  of 
lading  which  constitutes  the  contract  of  car- 
riage, as  well  air  a  receipt  for  the  goods,  and 
the  recipient  of  the  bill  of  lading  impliedly 
agrees  thereto.  But  a  shipment  being  gov- 
erned by  the  ordinary  legal  conditions  of  a 
bill  of  lading  is  one  thing,  and  an  express 
assent  by  the  shipper  to  a  stipulation  there- 
in which  limits  the  legal  liability  of  the  car- 
rier, so  as  to  make  such  a  condition  valid 
against  the  shipper  when  it  otherwise  would 
not  be,  is  another  and  a  different  proposi- 
tion. To  give  rise  to  the  latter  so  as  to 
bind  the  shipper,  there  must  be  an  express 
assent  on  his  part  to  the  stipulation  Itself. 
He  must  evidence  in  some  way  an  Intention 
to  be  bound  thereby.  We  do  not  see  that 
the  mere  exdiange  of  a  receipt  prepared  by 
another  for  the  carrier's  bill  of  lading,  al- 
though the  shipper  may  be  advised  as  to  the 
form  of  the  bill  of  lading  customarily  issued 
by  the  carrier  in  such  instances,  and  al- 
though the  receipt  may  contain  the  state- 
ment, **Subject  to  all  the  conditions  of  bill 
of  lading  of  above-named  carrier,  which  may 
be  issued  in  exchange  for  this  receipt,",  is  an 
act  on  the  part  of  the  shipper  showing  an 
express  assent  by  him  to  a  stipulation  in 
such  bill  of  lading  whereby  the  carrier  un- 
dertakes to  limit  his  legal  liability.  And 
we  think  the  result  is  the  same  whether  the 
receipt  thus  exchanged  by  the  shipper  be 
one  given  him  by  a  third  person  who  holds 
the  goods  as  his  bailee^  or  by  an  agent  of 
the  carrier  (other  than  the  one  issuing  the 
bill  of  lading),  who  holds  them  for  the  car- 
rier. Under  such  circumstances,  the  re- 
ceipt is  primarily  intended  as  an  evidence 
of  the  shipper's  right  to  the  possession  of 
the  goods  which  are  in  the  hands  of  anoth-. 
er,  and  its  exchange  with  the  carrier  for  a 
bill  of  lading  effects  a  surrender  of  the  right 
of  possession  to  the  carrier,  as  a  common 
carrier,  for  shipment,  and  no  more  affects 
the  contract  of  carriage  expressed  In  the 
terms  of  the  bill  of  lading  than  would  a 
physical  delivery  of  the  goods  themselves 
and  the  taking  of  a  similar  bill  of  lading 
where  no  receipt  had  been  previously  issued 
therefor.  One  transaction  calls  no  more  at- 
tention to  a  limitation  of  liability  than  the 
other;  for,  as  above  stated,  a  shipment  for 
which  a  bill  of  lading  Is  given  is  subject  to 
the  general  conditions  of  shipment  and  re- 
quirements of  the  bill  of  lading,  and  the 
shipper  adds  nothing  to  his  implied  accept- 
ance of  its  terms  by  stating  generally  that 
he  accepts  it  subject  to  Its  conditions.  In 
neither  of  the  instances  above  outlined  are 
the  facts  such  as  to  denote  an  express  as- 
iaiit  on  the  part  of  a  shipper  to  limitations 


on  the  liability  of  the  carrier  which  the  law 
treats  as  invalid  in  the  absence  of  an  ex- 
press contract  with  respect  thereto.  The 
fact  that  the  form  of  the  bill  of  lading  al- 
luded to  in  the  receipt  was  well  known  to 
the  parties,  and  that  the  shippers  themselves 
frequently  filled  out  these  forms  and  teor 
dered  them  to  the  carriers  for  signature,  and 
it  was  contemplated  by  all  the  parties  that 
the  railway  company  would  so  issue  Its  bill 
of  lading  in  lieu  of  the  compress  company's 
receipt,  would  not  make  the  condition  in  the 
bill  of  lading  an  express  contract  between 
the  shipper  and  the  railway  company. 

The  agreed  statement  of  facts  recites: 
"The  rate  of  freight  named  in  the  bills  of 
lading  was  the  rate  fixed  by  the  Railroad 
Conmiisslon  of  Georgia,  in  effect  at  the 
time.  *  •  •  The  classification  of  the 
Railroad  Commission  ^of  Georgia  contains 
only  the  one  set  of  rates  on  cotton  In  bales, 
and  does  not  contain  any  other  set  of  rates 
on  cotton  in  bales  as  under  'owner's  risk."' 
It  appears  from  the  record  that  the  rate 
charged  the  shipper  by  the  railway  company 
was  the  maximum  rate  for  a  shipment  of 
bales  of  cotton,  and  no  reduced  rate  was 
given  the  shipper  in  this  matter.  The  record 
does  not  show  that  the  shipper  got  any  re- 
duced rate  because  the  cotton  was  to  be  com- 
pressed, or  that  it  could  or  would  have  re- 
fused to  have  carried  it  if  it  had  not  been 
compressed. 

2.  The  cotton  was  burned  after  the  bill 
of  lading  was  issued  by  the  railway  com- 
pany, and  the  agreed  statement  of  facts 
shows  that  the  cotton  was  destroyed  •'whUe 
in  the  possession  of  the  Atlantic  Compress 
Oomi)any  as  agent  of  the  railway  company, 
under  the  provisions  of  the  contract  between 
the  two  latter."  It  will  be  seen  that  the 
railway  company,  through  its  agent,  the 
compress  company,  was  in  possession  of  the 
cotton  when  it  was  destroyed,  after  the  rail- 
way company  had  issued  its  bill  of  ladiug 
to  the  shipper.  Nothing  remained  to  be  done 
by  the  shipper  before  the  cotton  was  to  be 
transported.  The  record  shows  that  the 
freight  had  been  prepaid.  There  was  no 
duty  on  the  shipper  to  have  the  cotton  com- 
pressed and  loaded  for  shipment  The  re- 
ceipt of  the  compress  company  stated  that 
it  had  received  from  the  owner  a  specified 
number  of  bales  of  cotton  "to  be  compressed 
and  loaded  for  Central  of  Georgia."  When 
this  receipt  was  given,  the  cotton  was  in  the 
possession  of  the  compress  company,  subject 
to  whatever  disposition  the  owner  saw  fit 
to  make  of  it  The  compressing  and  loading 
was  to  be  done  by  the  railway  company 
through  its  agents,  the  compress  company, 
and  under  the  contract  between  the  two  com- 
panies the  former  was  to  pay  the  latter  for 
this  work.  The  contract  has  in  it  the  follow- 
ing statement:  "Whereas,  during  the  cotton 
season  of  1905-1906,  the  railway  company 
will  accept  uncompressed  cotton  for  through 


QtL.) 


SMITH  r.  MADDOX-RUCKER  BANKING  CO. 


1031 


traimportation,  l>nt,  for  convenience  In  for- 
warding samep  desires  tliat  a  portion  thereof 
shall  be  compressed  at  said  compresses  of  the 
compress  company.  *  •  *  That,  as  and 
when  requested  by  the  railway  company  so 
to  do,  it  will  promptly  receive  and  receipt 
for,  unload  from  cars  or  wagons,  shelter 
when  practicable,  compress  and  load  on  cars 
in  the  order  of  its  receipt,  or  as  may  be 
otharwise  instructed  by  the  railway  com- 
pany, all  cotton  of  such  dimensions  as  to 
make  it  practicable  to  compress  it  to  a  dens- 
ity, as  herelnbelow  specified,  Intended  for 
shiimient  over  the  lines  of  the  railway  com- 
pany and  its  connections  and  tendered  to 
the  compress  company  for  that  purpose  by 
the  railway  company  or  by  shippers,  and  for 
such  cotton  as  is  so  tendered  by  shippers  it 
will  issue  to  shippers  tendering  same  one 
single  certificate  only  covering  each  lot  of 
cotton  designated  by  one  mark."  When  the 
cotton  was  destroyed,  it  was  exclusively  in 
the  possession  of  the  railway  company, 
through  its  agent,  the  compress  4X)mpany, 
with  nothing  to  be  done  by  the  shipper  be- 
fore it  was  transported  by  the  railway  com- 
pany, and  the  latter  held  it  at  the  time  of 
its  destruction  in  its  capacity  as  a  common 
carrier,  and  its  liability  as  a  common  car- 
rier had  accrued.  When  it  was  shown  that 
the  cotton  was  destroyed  after  the  liability 
of  the  railway  comiMiny  as  a  common  car- 
rier had  accrued,  the  presumption  was  that 
the  carrier  was  liable  to  the  shipper  on  ac- 
count of  the  loss  of  the  cotton.  The  record 
does  not  show  anything  to  rebut  this  pre- 
sumption. Oiv.  Code  1895,  S  2896,  is  as  fol- 
lows: "In  all  cases  of  bailment,  after  proof 
of  loss,  the  burden  of  proof  is  on  the  bailee 
to  show  proper  diligence."  The  record  shows 
that  the  cotton  at  the  time  of  its  destruc- 
tion by  fire  was  in  the  actual  possession  of 
the  compress  company  as  bailee  of  the  rail- 
road company.  The  carrier  was  suing  the 
compress  company  to  recover  from  it  by 
virtue  of  the  contract  of  indemnity  existing 
between  them  the  amount  the  carrier  had 
paid  the  shipper  to  make  good  the  loss  of 
the  cotton.  To  authorize  the  recovery,  it 
was  only  essential  to  show  that  in  paying 
the  shipper  it  had  discharged  a  legal  llabil^ 
ily.  It  made  a  prima  facie  showing  of 
liability  on  its  part  to  the  owner,  and  on  the 
part  of  the  defendant  to  the  plaintiff  on  the 
indenmlty  contract,  when  it  was  proved  that 
the  cotton  in  the  custody  of  the  defendant  as 
agent  of  the  plalntlfT,  the  latter  having  such 
possession  as  a  common  carrier,  was  destroy- 
ed; and,  nothing  appearing  in  the  record 
to  rebut  the  presumption  of  liability  which 
the  law  raises  under  this  state  of  facts,  the 
court  was  authorized  to  render  judgment 
holding  the  defendant  liable  to  reimburse  the 
plaintiff. 

Judgment  affirmed.    All  the  Justices  con- 
ear. 


(135  Ga.  161) 
SMITH  V.  MADDOX-RUCKER  BANK- 
ING 00. 
(Supreme  Qourt  of  Georgia.     Sept  23,  1910.) 

(ByUdbuM  ly  the  Cowri.) 

1.  Appeal  and  EtBbob  (|  077*)  —  IUbvib w — 
New  TbiaIm 

Where  the  verdict  was  not  demanded  bv 
the  law  and  evidence,  the  Supreme  Court  will 
not  dlBturi)  the  first  grant  of  a  new  trial,  though 
it  was  upon  a  single  ground,  nor  will  it  deter- 
mine whether  the  trial  court  was  right  in  grant- 
ing the  motion  on  a  spedal  ground.  This  is  a 
rule  without  an  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  S  8863;    Dec  Dig.  |  977.*] 

(Additional  8yllahu9  hy  Editorial  Staff,) 

2.  New  Tbial  ((  76*)— Osotjivds— EbccEssiVE- 

NESS  of  VEBDICT. 

The  trial  judge,  upon  motion  for  a  new 
trial  containing  the  usual  grounds,  and  a  fur- 
ther general  ground  that  the  verdict  is  excessive, 
may  set  aside  the  verdict  in  a  case  of  lihel, 
slander,  or  other  similar  cases  where  the  sole 
measure  of  damage  is  for  the  Jury,  when  in  his 
opinion  the  verdict  is  unreasonably  large,  though 
there  is  nothing  in  the  record  to  show  that  It 
is  the  result  ox  gross  mistake  or  undue  bias, 
and  the  rule  applies  in  an  action  by  a  depositor 
against  a  bank  for  dishonoring  a  check  drawn 
by  him  upon  the  bank  against  adequate  funds 
out  of  which  the  bank  should  have  paid  it; 
the  bank's  refusal  not  being  willful  or  mali- 
cious, but  merely  the  result  of  mistake  or  neg- 
ligence, and  no  special  damages  being  shown. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  153-156;   Dec  Dig.  (  76.*] 

Certified  Question  by  Court  of  Appeals. 

Action  by  N.  El  Smith  against  the  Mad- 
doz-Rucker  Banking  Company.  A  verdict 
for  plaintiff  was  set  aside,  and  plaintiff 
brought  error  to  the  Court  of  Civil  Appeals. 
On  certified  questions.    Questions  answered. 

The  Court  of  Ai^eals  certified  to  the  Su- 
preme Court  the  following  questions: 

"(1)  Has  the  Judge  of  a  trial  court,  upon  a 
motion  for  a  new  trial  containing  the  usual 
grounds  of  a  further  general  ground  that 
the  verdict  is  excessive,  the  power  to  set 
aside  the  verdict  in  a  case  of  libel,  slander, 
or  in  other  similar  cases  in  which  the  sole 
measure  of  the  damage  is  the  enlightened 
conscience  of  the  jury,  when  in  his  opinion  the 
verdict  is  unreasonably  too  large,  and  there 
is  nothing  in  the  record  to  show  that  the 
verdict  is  the  result  of  gross  mistake  or 
undue  bias? 

"(2)  Where  the  jury  returns  a  verdict  in 
a  case  of  the  kind  mentioned  above,  and  the 
trial  judge  sets  it  aside  on  the  ground  that 
in  his  opinion  it  is  excessive,  and  it  is 
the  opinion  of  this  court  that  the  verdict  Is 
not  so  large  as  to  raise  the  inference  that 
it  was  the  result  of  gross  mistake  or  bias 
or  prejudice,  is  it  proper  that  this  court  re- 
verse the  judgment  of  the  trial  court  award- 
ing the  first  grant  of  a  new  trial  on  this 
ground  alone,  th^re  being  undisputed  evi- 
dence tending  to  show  that  the  plaintiff  is 
entitled  to  recover  in  some  amount  (see  Hol- 


•For  other  caset  sm  Muoae  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Seriei  A  R«p'p  Indexes 


1032 


68  SOUTHESASTERN  REPORTBB. 


(Ga. 


land  ▼.  Williams,  8  6a.  App.  636  [60  S.  E. 
831],  and  cases  cited  therein,  and  Brown  y. 
Autrey,  78  Ga.  756  [8  S.  E.  669],  and  cases 
cited)? 

"(3)  Is  an  action  by  a  depositor  against  a 
bank  for  dishonoring  a  check  drawn  by  him 
upon  the  bank  against  adequate  funds,  out 
of  which  the  bank  should  have  paid  it,  with- 
in the  rule  of  damages  and  of  discretion  or 
lack  of  discretion  (as  the  case  may  be  found 
to  be)  referred  to  in  the  foregoing  questions, 
the  refusal  of  the  bank  not  being  willful  or 
malicious,  but  merely  the  result  of  a  mistake 
or  simple  negligence  on  its  part,  and  no 
special  damages  being  shown?*' 

R.  B.  Blackburn,  for  plaintiff  in  error. 
Smith,  Hammond  &  Smith,  for  defendant  in 
error. 

BECK,  J.  We  are  of  the  opinion  that  the 
rule  announced  in  the  case  of  Cox  y.  Grady, 
132  Ga.  368»  64  S.  E.  262,  is  comprehensiye 
enough  to  embrace  cases  of  the  character  of 
the  instant  case  to  which  the  certified  ques- 
tions relate.  The  ruling  there  announced 
answers  in  the  affirmative  the  first  and  third 
questions,  and  requires  an  answer  in  the 
negative  to  the  second  question;  and  the 
scope  of  the  discussion  in  the  opinion  and 
in  the  cases  cited  in  the  Cox  Case  render 
further  argument  unnecessary.  We  are  sat- 
isfied with  the  reasoning  in  that  case  and  in 
the  case  of  Holland  v.  Williams,  3  Ga.  App. 
636,  60  S.  E.  331.  All  the  Justices  concur, 
except  LUMPKIN,  J.,  disqualified. 

a35  Ga.  96) 

SMYTH  y.  NMjSON  et  aL 

NELSON  y.  SMYTH. 

(Supreme  Court  of  Georgia.     Sept  20,  1910.) 

'  (Syllabus  by  the  Court.) 

1.  Vendob   and    Fubchaseb    (§   57*)  — CoN- 
STBucnoN  OF  Option  Contbact. 

I^e  court  committed  no  error  in  its  con- 
struction of  the  legal  effect  of  the  writing  at- 
tached to  the  petition  as  Eachibit  A«  and  in 
holding  that  tiie  evidence  authorized  a  sale  by 
the  plaintiff  of  the  residence  lot  referred  to  in 
such  writing. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Poichaser,  Dec.  Dig.  §  57.*] 

2.  CONTBACT    PBOPEBLT    CANCELED. 

Under  the  facts  shown  by  the  record,  the 
court  did  not  err  in  ordering  that  such  writing 
be  canceled. 
8.  Basements  (§  19*)— Lioht  and  Aib. 

The  court  committed  error  in  granting  an 
injunction  against  the  plaintiff,  restricting  her 
right  to  build  on  her  residence  lot  referred  to 
in  the  petition. 

[E3d.  Note.— 'For  other  cases,  see  EasementBk 
Cent  Dig.  ii  66-58;    Dec.  Dig.  §  19.*] 

lErtOT  from  Superior  Court,  Pulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  Margaret  Smyth  against  CL  K. 
Nelson,  trustee  for  the  congregation  of  St. 
Luke's  Church,  and  others.  From  the  de- 
cree both  parties  bring  error.     Reyersed  on 


plaintlfTs  exceptions,  and  affirmed  on  defend- 
ants' exceptions. 

R.  R.  Arnold  and  Van  Aster  Batchelor,  for 
plaintiff.  McDaniel,  Alston  &  Blacli  and  Z. 
D.  Harrison,  for  defendants. 

HOLDEN,  jr.  Mrs.  Margaret  Smyth  filed 
a  complaint  against  C.  K.  Nelson,  as  trustee 
for  the  congregation  of  St  Luke*s  Church, 
and  the  Protestant  Episcopal  Church  in  the 
Diocese  of  Atlanta,  a  corporation,  which  was 
the  successor  In  Fulton  county,  "as  regards 
the  subject-matter  of  this  litigation,  of  the 
Protestant  Episcopal  Church  in  the  Diocese 
of  Georgia."  Along  with  other  allegations, 
the  petitioner  made  substantially  the  follow- 
ing: On  April  25,  1904,  she  owned  a  cer^ 
tain  piece  of  property  in  Atlanta,  Ga.,  here- 
inafter referred  to  as  the  residence  lot,  and 
on  that  date  executed  a  writing  of  which 
the  following  is  a  copy;  the  detailed  de- 
scription of  the  property  being  omitted: 
"Georgia,  Fulton  County.  Haying  this  day 
sold  to  the  Rt  Rey.  C.  K.  Nelson,  as  trustee 
for  the  congregation  of  St  Luke's  Church, 
the  property  described  as  follows:  [Here  fol- 
lows description  of  a  lot  on  Peachtree  street, 
Atlanta,  Ga.] — and  haying  been  informed  by 
Messrs.  Lambert,  De  Saussure,  Williams,  and 
Harrison,  acting  as  a  committee  of  the  ves- 
try of  said  church,  that,  in  procuring  the  pur- 
chase of  said  property  to  be  made,  they  were 
influenced  by  the  fact  that  I  had  made  a 
codicil  to  my  will  bequeathing  to  the  Diocese 
of  Georgia,  to  be  used  as  a  residence  of  the 
bishop  of  Georgia,  the  lot  adjacent  to  the 
property  hereinbefore  described,  on  which 
adjacent  lot  is  located  my  residence:  Now, 
therefore,  in  consideration  of  the  foregoing 
premises,  and  of  the  sum  of  ten  dollars  paid 
by  the  said  trustee,  the  receipt  whereof  is 
hereby  acknowledged,  I  hereby  agree  and 
coyenant  with  him,  should  I  at  any  time  be 
constrained  by  any  cause  to  sell  the  said  lot 
on  which  my  said  residence  Is  located,  the 
said  trustee  or  his  successor  in  the  ofllce  of 
bishop  shall  haye  the  option  to  buy  the  same 
at  and  for  the  sum  of  $25,000.00  for  the  said 
diocese,  to  be  used  as  a  residence  for  its 
bishop.  This  paper  is  not  intended  and 
should  not  be  construed  to  indicate  any  pur- 
pose on  my  part  to  reyoke  said  codicil  by 
selling  my  said  residence;  but  on  the  con- 
trary it  means  that  said  codicil  shall  stand, 
and  that  my  residence  will  not  be  sold  un- 
less I  shall  be  constrained  by  circumstances 
requiring  said  sale.  Witness  my  signature 
hereto  affixed,  this  April  25,  190^  LSigned] 
Mrs.  Maggie  Smyth." 

The  aboye  writing  was  recorded  in  the  of- 
fice of  the  clerk  of  the  superior  court  of  Ful- 
ton county.  At  the  date  of  its  execution 
there  was  in  existence  a  will  of  the  plaintiff, 
in  which  she  bequeathed  her  residence  lot 
to  the  Protestant  Episcopal  Church  in  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Diocese  of  Georgia,  to  be  used  as  a  residence 
for  the  bishop  of  Georgia.  She  did  not  by 
the  writing  undertake  to  make  the  will  then 
in  existence  irrevocable,  nor  was  there  any 
suggestion  by  any  one  that  she  would  by 
said  writing  abridge  her  rights  testamentary 
in  said  premises.  Petitioner's  right  to  re- 
voke the  will  is  recognized  in  the  writing. 
Circumstances  were  alleged  by  virtue  of 
which  it  was  averred  she  was  constrained 
to  sell  the  property,  and  on  the  5th  of  May, 
1909,  she  notified  the  trustee  In  writing  of 
this  fact  and  gave  him  the  right  to  buy  with- 
in a  specified  time  for  $25,000,  and  this  op- 
tion was  later  extended.  Defendants  refus- 
ed to  avail  themselves  of  the  (^portunlty  to 
purchase  the  property,  and  Ignored  the  no- 
tice, and  threatened  prospective  purchasers 
to  follow  the  property  In  their  hands  should 
they  buy  from  the  plaintiff,  and  are  using 
the  writing  to  injure  and  vex  petitioner  in 
her  enjoyment  of  the  property  and  to  prevent 
her  from  selling  it  It  was  prayed  that  the 
defendants  be  required  to  surrender  up  the 
writing,  and  that  the  same  be  canceled,  and 
that  the  defendants  be  barred  from  assert- 
ing or  claiming  any  interest  in  the  residence 
lot  Defendants  denied  the  right  of  the 
plaintiff  to  have  the  writing  canceled.  They 
contended  that  under  the  writing  the  plain- 
tiff had  no  right  to  sell  the  residence  prop- 
erty and  revoke  the  codicil  to  her  will,  un- 
less she  was  constrained  for  financial  rea- 
sons to  sell  the  residence  lot.  Defendants 
prayed  for  relief  which  will  be  fully  set 
forth  in  this  opinion.  The  case  was  heard 
before  the  trial  judge  upon  evidence  taken 
by  counsel  and  submitted  to  him.  The  plain- 
tiff excepted  to  certain  portions  of  the  decree 
rendered  by  the  court,  and  to  other  portions 
the  defendants  excepted. 

1.  Defendants  excepted  to  that  iK>rtion  of 
the  decree  which  is  as  follows:  "It  is  order- 
ed, adjudged,  and  decreed:  (1)  That  the 
causes  of  constraint,  as  that  term  is  used  In 
the  writing  marked  ESxhibit  A  to  the  peti- 
tion, do  not  refer  alone  to  financial  causes. 
The  plaintiff's  financial  condition  Is  not  pass- 
ed upon  by  the  court  in  this  cause,  but  the 
court  finds  that  there  are  causes  other  than 
the  plaintiff's  financial  condition  which  jus- 
tify the  cancellation  of  said  E^^chibit  A.  (2) 
That  the  said  contract  or  writing  marked 
Exhibit  A  be  and  it  is  hereby  canctiedt  an- 
nulled, and  held  for  naught,  and  is  directed 
to  be  surrendered  and  canceled  of  record." 
A  copy  of  the  writing  sought  to  be  canceled 
(set  out  in  full  in  the  statement  of  facts)  was 
attached  to  the  petition,  and  is  the  "Exhibit 
A"  referred  to  in  the  decision.  The  court 
committed  no  error  In  holding  "that  the 
causes  of  constraint  as  that  term  is  used  in 
the  writing  marked  Exhibit  A  to  the  petition 
do  not  refer  alone  to  financial  causes."  In 
one  clause  in  the  writing  the  plaintiff  cove- 
nanted and  agreed  that,  should  she  at  any 
time  "be  constrained  for  any  cause"  to  sell 
the  residence  lot,  the  trustee,   or  his  suc- 


cessor, should  have  the  option  to  buy  it  at 
$25,000.  In  the  last  clause  preceding  the 
attestation  clause,  it  is  stated  that  the  lot 
would  not  be  sold  "unless  I  shall  be  con- 
strained by  circumstances  requiring  the 
sale."  Evidently  the  words  "constrained  by 
any  cause,"  and  the  words  "constrained  by 
circumstances  requiring  the  sale,"  did  not 
mean  that  she  could  not  sell  unless  con- 
strained to  do  so  because  her  financial  con- 
dition or  estate  was  such  as  to  constrain 
her  to  do  so.  It  did  not  bind  her  not  to  sell 
unless  compelled  to  sell  to  raise  money  with 
which  to  support  herself.  The  court  treated 
the  effect  of  the  writing  as  creating  a  bind- 
ing obligation  on  the  maker  not  to  sell  un- 
less constrained  to  do  so  from  some  cause  or 
circumstance  requiring  it  Conceding,  with- 
out deciding,  that  such  was  its  legal  effect, 
the  evidence  was  such  as  to  authorize  the 
finding  by  the  court  that  the  plaintiff  was 
constrained  to  sell  the  residence  lot  from 
causes  other  than  her  financial  condition, 
and  the  judgment  of  the  court  to  this  effect 
will  not  be  disturbed.  The  record  shows 
that  the  plaintiff  gave  to  the  defendants  the 
option  to  buy  the  residence  lot  ,at  $25,000, 
and  they  declined  to  avail  themselves  of  the 
right  to  purchase  it  at  that  price.  The  de- 
fendants claimed  that  no  cause  or  circum- 
stances existed  constraining  the  plaintiff  to 
sell  the  residence  lot,  and  that  therefore  she 
had  no  right  to  do  so,  and  notified  one  to 
whom  the  plaintiff  sought  to  sell  the  prop- 
erty that,  should  he  buy  it,  they  would  at 
the  proper  time  claim  it  Having  found  that 
the  plaintiff  had  the  right  to  sell  under  ex- 
isting causes  and  circumstances,  the  court 
committed  no  error  in  ordering  the  writing 
canceled. 

2.  The  plaintiff  excepted  to  that  portion 
of  the  decree  which  Is  as  follows:.  "That 
the  plaintiff  is  estopped  by  her  conduct  from 
erecting  a  building  or  any  part  thereof  fur- 
ther westward  or  nearer  the  sidewalk  line 
of  Peachtree  street  on  her  lot  referred  to  In 
the  petition  as  her  residence  lot,  than  her 
building  is  now  located,  and  she  is  enjoined 
from  so  doing."  In  their  answer  the  de- 
fendants, among  other  allegations,  made  sub- 
stantially the  following:  They  were  moved 
to  purchase  the  lot  on  which  the  church 
building  was  erected  at  the  sum  of  $18,000 
by  reason  of  the  fact  that  it  was  represented 
by  the  plaintiff  that  the  residence  lot  would 
become  the  property  of  the  diocese,  under  the 
will  of  the  plaintiff  bequeathing  it  as  above 
stated.  The  church  building  was  erected 
after  the  writing  hereinbefore  referred  to 
was  executed.  When  the  church  building 
was  alx>ut  to  be  erected,  the  plaintiff  re- 
quested that  it  be  erected  back  from  Peach- 
tree  street  on  a  line  with  the  body  of  the 
residence  of  the  plaintiff,  and  defendants,  at 
a  cost  of  about  $65,000,  so  erected  the  build- 
ing about  50  feet  from  the  sidewalk  on  Peach- 
tree  street  because  of  such  request,  relying 
upon  the  writing  above  referred  to  and  be- 
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^i&wing  that  the  raridenw  lot  would.  In 
the  coune  of  time,  by  Tlrtoe  of  the  contract, 
become  the  property  of  the  diocese.  The 
chnrch  lot  is  about  60  feet  In  width  front- 
ing on  Peachtree  street,  and  the  church  build- 
ing covers  the  entire  width  of  the  lot,  and 
the  use  to  which  the  residence  lot  adjoin- 
ing it  on  the  horth  side  would  be  put  was 
a  most  important  factor  in  determining  the 
authorities  of  the  church  in  purchasing  the 
property  and  in  erecting  the  diurch  build- 
ing where  it  was  erected  as  hereinbefore  set 
out.  Defendants  understood  the  language  in 
the  writing  above  referred  to  to  mean  that 
Mrs.  Smyth  would  not  sell  the  property  vol- 
untarily, and  that  she  would  have  the  right 
to  sell  it  only  when  circumstances  arose 
which  required  her  to  sell  it  against  her 
wilL  The  plaintiff  frequently  represented, 
outside  of  the  contract,  that  it  was  her  pur- 
pose to  give  the  residence  lot  to  the  Protes- 
tant Episcopal  Church  in  the  Diocese  of 
Georgia  for  a  residence  for  its  bishop. 

Defendants  contend  that  the  facts  above 
stated  work  an  easement  in  favor  of  St. 
Luke's  Church  and  the  defendant  Nelson,  as 
trustee  therefor,  for  a  building  line  which 
prevented  the  erection  of  any  part  of  a  build- 
ing on  the  residence  lot  nearer  Peachtree 
street  than  the  residence  on  the  same  was  at 
the  time  located,  and  that  these  facts  con- 
stitute an  easement  in  their  favor  for  light 
and  air  from  the  residence  lot  so  as  to  pre- 
vent the  exclusion  thereof  by  the  erection 
of  any  building  on  the  same  closer  to  Peach- 
tree  street  than  the  residence  on  such  lot 
as  now  located.  One  witness  for  the  defend- 
ants testified  that  the  authorities  of  the 
church  recommending  the  purchase  of  the 
lot  on  which  the  church  is  erected  were  in- 
formed by  the  plaintiff  that  in  a  codicil  to 
her  will  the  residence  lot  had  been  given 
to  the  diocese  to  be  used  by  it  as  a  residence 
for  its  bishop,  and  by  reason  of  such  in- 
formation the  church  was  influenced  to  buy 
the  church  lot,  it  being  known  that  the  codi- 
cil was  revocable,  but  Mrs.  Smyth  insisting 
that  there  was  no  intention  to  revoke  it,  and 
acting  upon  the  assumption  that  there  was 
no  intention  to  revoke  the  codicil,  except  for 
the  reason  stated  in  the  writing,  such  writ- 
ing was  drawn  'to  cover  the  conditions  as 
I  understood  them  to  exist  at  that  time, 
and  to  state  them  as  fairly  and  as  conclu- 
sively as  I  could,  and  in  accordance,  as  I 
understood  it,  with  Mrs.  Smyth's  purpose  and 
desire.  *  *  *  I  do  not  believe  that  the 
church  would  ever  have  been  located  on  that 
lot,  or  that  the  lot  would  ever  have  been 
bought,  had  the  committee  thought  it  prob- 
able that  the  lot  on  the  north  side  could 
hare  been"  used  so  as  to  erect  a  building 


towards  Peachtree  street  farther  tiias  the 
residence  of  the  plaintiif  then  located  on  th* 
sama  There  was  other  evidance  to  the  eSecz 
that  the  plaintiff  requested  the  authorities  «' 
the  church  to  locate  the  church  as  they  did 
and  that  it  was  agreed  between  ber  an  I 
them  that  it  should  be  so  located.  There 
was  evidence  that  the  writing  referred  to 
and  the  deed  by  the  plaintiff  to  the  lot  ^n 
which  the  church  was  located  were  executed 
at  the  same  time. 

We  think  the  court  committed  error  io 
granting  the  injunction  to  which  the  plain- 
tiff excepted.  The  fact  that  the  defeodanti 
erected  the  church  building  ba<±  from  Peach- 
tree  street  on  a  line  with  the  body  <rf  the 
residence  of  the  plaintiff  because  of  the 
facts  shown  by  the  record  before  us  would 
not  create  in  favor  of  the  defendants  any 
right  which  would  prevent  the  plaintiff  from 
erecting  a  building  on  her  residence  lot  to- 
Vizards  Peachtree  street  farther  than  her  resi- 
dence thereon  was  located  at  the  time  the 
church  was  built  The  fact  that  the  church 
was  erected  the  same  distance  from  the 
street  that  the  residence  of  the  plaintiff  was 
located  at  the  request  of  the  plaintiff  would 
not  prevent  the  latter  from  erecting  a  build- 
ing on  the  residoice  lot  betweoi  the  resi- 
dence and  the  street.  She  made  no  contract 
not  to  erect  a  building  on  such  portion  of  her 
residence  lot,  and,  under  any  view  of  the  ef- 
fect of  the  writing,  she  had  the  right  to  nell 
the  residence  lot  if  at  any  time  she  should 
be  constrained  by  circumstances  or  any  cause 
to  do  so.  There  was  nothing  In  the  writing 
to  restrict  the  use  of  the  residence  lot  by  any 
purchaser  of  it  from  her  by  way  of  erecting 
other  buildings  on  it,  if  she  was  constrained 
to  sell  it  as  therein  stated,  and  did  sell  it 
If  she  sells  the  lot,  as  she  has  a  right  to 
do  under  the  Judgment  of  the  court,  the  pur- 
chaser will  obtain  title  to  the  entire  lot  with 
no  restrictions  on  his  right  to  erect  build- 
ings on  it  between  the  residence  and  Peadi- 
tree  street  because  such  buildings  will  tend 
to  exclude  air  and  light  from  the  church  lot 
across  this  portion  of  the  residence  lot  The 
fact  that  the  defendants  erected  the  church 
building  on  the  lot  they  bought  from  the 
plaintiff  on  a  line  with  the  residence  of  the 
plaintiff  because  she  requested  them  to  do  so. 
and  because  they  relied  on  her  not  s^ing 
in  the  exercise  of  her  rights  under  the  writ- 
ing signed  by  her,  would  not  prevent  her,  or 
a  purchaser  from  her,  from  erecting  a  build- 
ing on  it  towards  the  direction  of  Peachtree 
street  beyond  the  point  where  her  residence 
was  located  when  the  church  was  erected. 

Judgment  reversed  in  the  first  case,  and 
affirmed  in  the  second.  All  the  Justices  con- 
cur. 
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EMPIRE)  lilPB  INS.  CO.  ▼.  WIBR- 
<Sapieme  Court  of  Georgia.     Sept  22,  1910.) 

(SyUahus  hy  the  Court.) 

1.  Insitbance  (§  185*)-— Life  Insueawcw— Dit- 
idends— oonbtbuotion  of  policy. 

A  life  insurance  policy  was  issued  on  the 
6th  day  of  February,  1906.  The  annual  preml- 
•  um  specified  to  be  paid  was  $150.75,  payable  in 
advance  on  delivery  of  the  policy,  ana  thereaft- 
er on  or  before  the  6th  day  of  February  in  ev- 
ery year  until  premiums  for  20  full  years  should 
have  been  paid,  or  until  the  prior  death  of  the 
insured.  The  policy  had  attached  as  a  part  of 
it  certain  coupons  bearing  even  date  with  the 
policy,  one  of  which  contained  a  stipulation 
that  the  company  one  year  after  date  should 
pay  to  the  insuied  the  sum  of  $150.75  "as  a 
dividend  guaranteed  to  be  declared  upon  that 
day  upon  the  policy  above  named,  provided  the 
insured  is  alive  at  that  date,  and  the  policy 
in  force,  and  all  premium  notes  and  premiums 
due,  including  the  one  due  upon  that  date,  if 
any,  shall  have  been  paid,  and  provided  the  sub- 
sequent year's  premium  has  been  satisfactorily 
secured;  provided,  further,  that  this  dividena 
coupon  when  earned  mav  be  used  to  pay  any 
premium  or  other  indebtedness  to  the  com- 
pany." Held  that,  under  a  proper  construc- 
tion, the  dividend  coupon  "when  earned'*  mi^ht 
be  applied  to  pay  any  premium  or  other  m- 
debtedness  to  the  company,  but  actual  payment 
of  the  premium  on  the  policy  of  insurance  due 
February  6,  1907,  is  one  of  the  conditions  pre- 
cedent to  the  earning  of  the  dividend.  And  such- 
payment  does  not  result  automatically  by  mere 
force  of  the  contract,  when,  under  the  terms  of 
the  policy,  there  was  nothing  otherwise  due 
to  the  insured  which  the  company  might  appro- 
priately have  applied  as  payment  of  the  pre- 
mium. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  S  185.*] 

2.  Insurance  (S  665*)— Life  I nsubangb— Ac- 
tion ON  Policy— Evidence. 

In  a  suit  on  a  life  insurance  policy  which 
contains  provisions  for  forfeiture  for  nonpay- 
ment of  premiums,  where  forfeiture  is  pleaded, 
and  the  uncontradicted  evidence  shows  affirma- 
tively that  there  was  no  payment  of  one  of  the 
premiums,  unless  payment  resulted  from  a  right 
of  the  insured  to  a  dividend  upon  his  policy  of 
the  character  mentioned  in  the  preceding  head- 
note  and  a  duty  upon  the  part  of  the  companv 
to  declare  a  dividend,  and  apply  it  to  the  premi- 
um due  on  the  day  the  forfeiture  was  claimed 
to  have  occurred,  a  verdict  against  the  company 
in  favor  of  the  assureii  was  unauthorized  by 
the  evidence. 

[E3d.  Note.— For  other  cases,  see  Insuraaoet 
Dec  Dig.  f  665.*] 

3.  Other  Questionb  Not  Considered. 

It  is  unnecessary  to  deal  with  other  ques- 
tions presented  in  the  bill  of  exceptions. 

Error  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  Annie  Wier  against  the  E2mpire 
Life  Insurance  Company.  Judgment  for 
pUtintiff,  and  defendant  brings  error.  Re- 
versed. 

Shackelford  &  Shackelford  and  Maynard  & 
Hooper,  for  plaintiff  In  error.  Cobb  &  Ekr- 
win,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(13S  Oa.  128) 
RUSH  v.  HOWKINS. 
(Supreme  Court  of  Georgia.     Sept  22,  1910.) 

(8yUabu%  hy  the  Court.) 

Insubance  (8   116*)— Insurable   Intebest— 

Business  Pabtneb  of  Insubed. 

George  W.  Rush  and  J.  S.  Howkins  formed 
a  partneiihip  to  conduct  an  apiary.  "The  busi- 
ness was  conducted  by  the  said  George  W. 
Rush,  as  he  knew  and  understood  a  bee  culture 
enterprise,  and  was  to  manage  and  direct  the 
cultivation  of  the  bees  and  the  maintenance  of 
the  apiary  at  West  Savannah,  Georjpa.**  Eiach 
made  application  for  insurance  on  his  own  life, 
and  a  policy  for  $1,000  was  issued  on  the  life 
of  each,  i)ayable  to  the  other.  The  premiums  on 
the  policies  were  paid  with  funds  of  the  part- 
nership. The  poIi<^  on  the  life  of  Rush  was 
payable  to  "J.  S.  Howkinsw  business  partner  of 
insured."  Rush  died  during  the  existence  of 
the  partnership,  and  at  the  date  of  his  death  the 
business  had  made  a  profit  of  $10^.94.  How- 
kins  collected  the  amount  due  on  the  policy  on 
the  life  of  Rush,  and  appropriated  the  same  to 
his  own  personal  use,  for  which  amount  thu» 
collected  the  administrator  of  the  estate  of  Rush 
sued  Howkins.  Held  that,  as  the  continuance 
of  the  partnership  afforded  a  reasonable  expect- 
ancy of  advantage  and  benefit  to  Howkins,  be 
had  an  insurable  interest  in  the  life  of  his  co- 
partner, and,  as  the  beneficiary  named  in  the 
policy  Issued  on  the  life  of  such  copartner,  wa» 
entitled  to  receive  and  re^n  the  entire  pro- 
ceeds thereof.  Civ.  Code  1895,  i  2114:  1 
Cooley's  Briefs  on  Ins.  296;  25  Cyc.  706,  707; 
Conn.  Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S. 
498,  505,  2  Sup.  Ct.  949,  27  L.  Ed.  800;  B 
Am.  &  Eng.  Enc  Law,  933  et  seq.,  and  956; 
Morrell  v.  Trenton  Mut.  Ldfe,  etc..  Ins.  Co.,  10 
Cush.  (Mass.)  282,  57  Am.  Dec.  92.  And  see 
note  on  pages  95-98;  1  Bacon,  Benefit  Soci- 
eties and  Life  Ins.  {  251. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  IMg.  i  158;   Dec.  Dig.  i  116.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  H.  H.  Rush,  administratrix  of 
George  W.  Rush,  against  J.  S.  Howkins. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Twiggs  &  Gazan,  for  plaintiff  In  error. 
0*Byrne,  Hartrldge  &  Wright,  for  defendant 
in  error. 


HOLDEN,  J.    Judgment  aflOrmed.    All  the 
Justices  concur. 

(186  6a.  90) 
GARR  et  ux.  ▼.  WOOD. 
(Supreme  Court  of  Georgia.     Aug.  18,  1910.) 

(ByUahua  by  the  Court.) 

AcnoN  (8  50*)— Misjoinder. 

Courts  will  not  in  one  suit  take  cognizance 
of  distinct  and  separate  claims  of  different  per- 
sons ;  but,  where  the  damage  as  well  as  the  in- 
terest is  several,  each  party  must  in  that  case 
sue  separately. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  (§  511-^7 :   Dec.  Dig.  i  50.*] 

Error  from  Superior  Court,  Butts  Comity; 
E.  J.  Reagan,  Judge. 


•For  other  cases  see  same  topie  and  Motion  NUMBBR  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Serlos  *  RfP'r  Indexes 
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Action  by  0.  ▲.  Garr  and  wife  against  W. 
J.  Wood.  Judgment  of  dismissal,  and  plain- 
tiffs bring  error.     AflSirmed. 

G.  A.  Garr  and  Kittle  Garr,  his  wife, 
brought  an  action  against  W.  J.  Wood.  The 
material  allegations  were  as  follows:  De- 
fendant is  a  cotton  factor  and  money  lender, 
and  does  considerable  business  with  farmers 
and  others,  ^making  advances  on  cotton  and 
handling  [It]  for  his  customers  for  the  pur- 
pose of  selling  the  same  at  the  best  ad- 
vantage, taking  his  pay  In  commissions." 
Prior  to  19M  O.  A.  Garr  was  a  farmer,  en- 
gaged in  running  several  farms  in  Butts 
county,  and  for  about  10  years  did  business 
with  the  defendant,  who,  by  straight  dealing 
and  apparent  honesty,  completely  won  his 
confidence.  "Petitioner  [C.  A.  Garr]  would 
call  on  [defendant]  for  money  from  time  to 
tinne  to  run  petitioner's  farms;  and,  when 
the  cotton  was  gathered,  petitioner  would 
turn  the  same  over  to  [defendant]  as  his  'cot- 
ton factor  to  hold  or  sell  ♦  ♦  ♦  from 
time  to  time,  as  the  nrarket  would  permit,  or 
the  necessity  of  petitioner  would  require, 
and  a  settlement  was  had  whenever  peti- 
tioner called  for  Uie  same  each  year."  In 
January,  1901,  this  petitioner,  for  the  pur- 
pose of  erecting  a  house  on  one  of  his  f  arms, 
borrowed  $275  from  the  defendant,  and,  to 
secure  the  loan,  gave  him  a  mortgage  on 
this  farm.  In  the  fall  of  1004  C.  A.  Garr 
contemplated  moving  to  Atlanta,  and  engag- 
ing in  the  grocery  business,  and  under  the 
advice  of  the  defendant,  who  was  his  con- 
fidential friend  as  well  as  factor,  he  decided 
to  settle  a  portion  of  his  property  on  his 
wife  and  to  use  the  remainder,  or  its  income, 
In  his  proposed  mercantile  business.  On  De- 
cember 10th  of  that  year  he  executed  and 
delivered  to  defendant  a  deed  to  a  described 
tract  of  land,  the  title  to  which  the  grantee 
was  to  hold  as  security  for  the  then  existing 
Indebtedness  of  the  grantor  to  him,  which 
indebtedness  consisted  solely  of  that  to  se- 
cure which  the  above  mentioned  mortgage 
had  been  previously  given;  and  thereupon 
the  defendant  executed  and  delivered  to  Kit- 
tle Garr  his  bond  for  title,  whereby  he  ob- 
ligated himself  to  convey  the  title  to  this 
land  to  her  when  the  debt  of  her  husband  to 
him  should  be  paid.  At  this  time  the  defend- 
ant had  in  his  possession  26  bales  of  cotton 
which  G.  A.  Garr  had  raised  during  that 
year  and  delivered  to  him,  with  Instructions 
to  hold  the  same  until  said  Garr  ordered  it 
sold,  it  being  understood  and  agreed  that, 
when  this  cotton  was  sold,  there  would  be 
a  full  and  final  settlement  between  them. 
G.  A.  Garr,  being  In  easy  financial  circum- 
stances, decided  to  hold  this  cotton  until  the 
next  season,  and  so  notified  the  defendant 
as  his  factor,  who  acquiesced  therein,  "stat- 
ing that  he  would  not  Insist  on  the  immedi- 
ate payment  of  the  balance  on  said  mortgage, 
but  would  be  glad  to  carry  it  over  and  to 
advance  petitioner  O.  A.  Garr  money  on  said 


cotton  If  it  were  needed."  In  April,  1906, 
"when  cotton  was  selling  for  about  11  cents, 
G.  A.  Garr  went  to  Jackson,  Ga.,  and  re- 
quested defendant  to  sell  said  cotton  and 
have  a  full  settlement,  and  make  his  deed 
to  petitioner  Kittle  Garr,  conveying  to  her" 
the  land  embraced  in  the  deed  and  the  bond 
for  titla  Defendant  agreed  to  do  this,  but 
stated  that  he  was  too  sick  to  attend  to  busi- 
ness that  day,  but  would  on  the  next  day 
"close  up  all  pending  matters  relative  to  the 
sale  of  the  cotton  and  the  making  of  the 
deed  to  petitioner  Kittle  Garr."  0.  A.  Garr 
then  returned  to  Atlanta.  In  September, 
1906,  defendant  informed  G.  A.  Garr  "that 
he  had  sold  said  cotton  and  sent  by  mail  to 
[him]  the  above-described  canceled  mortgage, 
♦  ♦  ♦  and  certain  of  petitioner's  (C.  A. 
Garr's)  notes  given  for  advancements  on  said 
26  bales  of  cotton  amounting  to  $909.  •  •  • 
Defendant  furnished  to  G.  A.  Garr  no  ac- 
count sales  of  said  cotton  nor  any  other 
data  whereby  said  petitioner  might  under- 
stand the  exact  date  of  sale,  the  amount  and 
price  paid  for  said  cotton,  and  the  purchas- 
er and  number  of  bales  sold.  And  defend- 
ant has  continued  to  fail  and  refuse  to  prop- 
erly account  to  petitioner  G.  A.  Garr  for  the 
proceeds  of  said  26  bales  of  cotton,  but  has 
only  delivered  said  petitioner  by  mall  as 
aforesaid  his  notes  and  mortgage,  amounting 
to  $1,184."  In  April,  1906,  when  G.  A.  Garr 
instructed  defendant  to  sell  the  cotton,  it  was 
worth  in  the  market  at  least  $1,500,  "which 
was,  at  least,  $300  more  than  the  advances 
made  thereon  to  G.  A.  Garr  by  the  defend- 
ant Instead  of  conveying  the  land  In  ques- 
tion to  petitioner  Kittle  Garr,  defendant  took 
possession  of  the  same,  and,  when  she  ur- 
gently entreated  him  to  convey  it  to  her, 
he  ofTered  to  purchase  it  from  her,  but  she 
refused  to  sell  the  same  to  him,  and  again 
demanded  that  he  comply  with  his  obliga- 
tion to  convey  It  to  her,  which  he  failed  and 
refused  to  do."  Since  then  defendant  has 
sold  and  conveyed  the  land  to  an  innocent 
purchaser.  The  land  is  reasonably  worth 
$2,500,  and  the  defendant,  "having  put  it  be- 
yond his  power  to  deed  said  land  to  petition- 
er Kittle  Garr,  he  is  due  her  said  sum  as 
the  value  thereof."  Attached  to  the  peti- 
tion as  exhibits  were  copies  of  the  deed, 
the  bond  for  title,  the  mortgage,  and  notes, 
referred  to  therein.  One  of  these  exhibits 
was  a  combination  note  and  mortgage^  the 
mortgage  being  on  ^described  land,  which  was 
dated  January  5,  1901,  for  $275,  payable  on 
or  before  December  1,  1901,  to  the  defendant 
or  bearer,  upon  which  appeared  the  follow- 
ing entry:  "The  within  mortgage  having  be^ 
paid  In  full,  the  Glerk  of  Butts  Superior 
Court  is  hereby  authorized  to  cancel  the 
same  of  record.  This  Nov.  7,  190a  [Signed] 
W.  J.  Wood."  This  was  followed  by  an  en- 
try of  cancellation  signed  by  the  d^k. 
The  defendant  demurred  to  the  petition,  up- 
on the  grounds  that  it  set  forth  no  cause  of 
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action,  that  there  was  a  mii^olnder  of  par- 
ties plaintiff,  and  that  there  was  a  mlsjoln- 
6.er  of  causes  of  action,  one  canse  of  action 
being  ex  contractu  and  the  other  ex  delicto. 
The  court  sustained  the  demurrer  and  dis- 
missed the  petition,  whereupon  the  petition- 
ers excepted. 

F.  Z.  Curry  and  N.  B.  &  W.  A.  Harris,  for 
plaintiffs  In  error.  Lane  &  Park  and  Y.  A. 
Wright,  for  defendant  in  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  In  our  opinion  there  was  clearly  a 
misjoinder  of  parties  plaintiff,  and  for  this 
reason  the  demurrer  was  properly  sustained! 
There  was  also  a  misjoinder  of  causes  of  ac- 
tion, although  both  arose  ex  contractu,  as 
each  was  distinct  from  the  other  and  In  fa- 
vor of  a  different  party.  The  husband's  al- 
leged cause  of  action  was  the  indebtedness 
of  the  defendant  to  him  arising  out  of  their 
relations  and  dealings  as  principal  and  fac- 
tor, which,  it  was  alleged,  would  be  shown 
by  a  fair  and  Just  accounting  between  them. 
The  husband  therefore  needed  to  have  an  ac- 
counting between  his  factor  and  himself. 
The  wife's  alleged  cause  of  action  was  the 
breach  of  the  bond  for  title  which  the  de- 
fendant had  executed  and  deHvered  to  her, 
and  from  the  allegations  of  the  petition  It 
was  not  necessary.  In  order  to  show  this 
breach,  for  her  to  have  an  accounting  be- 
tween the  defendant  and  her  husband.  The 
wife  was  not  legally  Interested  In  the  debt 
alleged  to  be  due  by  the  defendant  to  her 
husband,  and  the  husband  was  not  legally  In- 
terested In  the  alleged  breach  of  the  bond 
for  title  given  to  his  wife  by  the  defendant 
The  whole  of  the  debt  which  the  deed  from 
the  husband  to  the  defendant  had  been  given 
to  secure  had  been  paid,  and  therefore  the 
condition  upon  which  the  defendant  was  to 
convey  the  title  to  the  wife  had  occurred; 
but  the  combination  note  and  mortgage 
which  had  been  the  written  evidence  of  the 
existence  of  this  debt  had  by  an  entry  there- 
on signed  by  the  defendant  become  the  writ- 
ten evidence  of  Its  payment,  and  this  evi- 
dence was  in  possession  of  the  petitioners. 
There  was  no  matter  in  this  suit  In  which 
the  petitioners  had  a  common  Interest 
While  the  wife  might  hav^  needed  the  hus- 
band as  a  witness  In  her  case,  she  did  not 
need  him  as  a  party  thereto;  and  there  was 
no  reason  why  the  husband  should  Join  the 
wife  as  a  party  plaintiff  in  his  suit  against 
the  defendant  "Courts  will  not  In  one  suit 
take  cognizance  of  distinct  and  separate 
claims  of  different  persons;  but,  where  the 
damages  as  well  as  the  interest  Is  several, 
each  party  Injured  must  in  that  case  sue 
separately."  Civ.  Code  1895,  $  4946;  Ga. 
Railroad  Co.  y.  Tlce,  124  6a.  459,  52  S.  E. 
9ia 

Of  course,  the  ruling  here  made  does,  not 
adjudicate  the  question  as  to  whether  the 


plaintiffs  separately  have  a  cause  of  action. 
Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 

(185  Ga.  112) 
STEWART  V.  MUNDY  et  al. 
(Supreme  Court  of  Georgia.     Sept  21,  1910.) 

(SyllQhu%  hy  the  Court,) 

1.  ESTOPPEL  (§  98*)— Acts  Opebatino  as  Es- 
toppel. 

An  attorney  at  law  who  signed  his  name  as 
counsel  for  the  plaintiff  to  a  petition  in  a  suit 
by  the  latter  is  not  thereby  estopped  from  as- 
sailing the  tmth  of  the  averments  made  in  such 
petition  in  a  subsequent  litigation  wherein  the 
attornev  is  a  claimant  of  the  property  involved 
in  the  former  litigation,  and  to  which  the  plain- 
tiff in  fi.  fa.  in  the  claim  case  was  not  a  party. 
[Ed.  Note.— For  other  cases,  see  ESstoppel, 
Cent.  Dig.  $  290;    Dec.  Dig.  §  9a*] 

2.  Appeal  and  Error  (S  1051*)— Execution 
(S  194*)— Claim  of  Third  Person— Proceed- 
ing to  Establish  — Admissibilitt  of  Ev- 
idence. 

Where,  upon  the  trial  of  a  claim  case,  the 
plaintiff  In  fi.  fa.  contends  that  the  defendant 
in  fi.  fa.  bargained  for  the  land  levied  upon 
from  the  owner  and*  obtained  title  from  him  and 
from  his  heirs  at  law  after  his  death,  and  the 
claimants  contend  that  they  obtained  title  from 
such  heirs  at  law,  It  was  not  error  requiring  a 
new  trial  to  admit  in  evidence  in  behalf  of  the 
claimants  a  deed  purporting  to  convey  the  land 
to  such  owner,  over  objection  of  the  plaintiffs 
that  neither  title  nor  possession  was  shown  in 
the  one  making  such  deed. 

(a)  Upon  the  trial  of  the  claim  case,  the  rec- 
ord of  a  suit  for  damages  to  the  property 
brought  by  such  heirs  at  law  against  a  mu- 
niciiMd  corporation  and  a  railroad  company,  and 
the  verdict  and  judgment  therein  for  the  de- 
fendant, were  not  admissible  in  behalf  of  the 
plaintiff  in  fi.  fa.  upon  the  ground  that  upon 
the  trial  of  the  claim  case  tne  claimante  con- 
tended that  the  defendants  in  fi.  fa.,  who  bar- 
?:ained  for  the  land  from  the  owner  above  re- 
erred  to,  had  no  equitable  interest  in  or  title 
to  the  property  by  reason  of  having  paid  and 
tendered  to  the  latter  and  his  heirs  at  law  all 
the  purchase  money,  and  "one  of  the  things 
pleaaed  and  sought  to  be  proven"  by  the  rail- 
road company  in  the  suit  for  damages  was  that 
the  plaintiffs  therein  had  no  right  to  recover  be- 
cause "a  complete  equitable  title  was  in'*  one 
of  the  defendants  in  fi.  fa.  by  reason  of  pay- 
ment and  tender  of  the  purchase  money  to  such 
owner  and  his  heirs  at  law,  and  because,  when 
they  bought  the  property,  the  claimants  had 
notice  that  there  was  a  suit  for  damages  to  the 
property  brought  by  the  plaintiffs  in  the  suit 
against  the  defendants  therein,  and  that  a  ver- 
dict and  judgment  therein  were  rendered  for 
tibe  defendauts. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4161-4170 :  Dec.  Dig.  § 
1051;*    Execution,  Dec.  Dig.  §  194.*] 

3.  Review  on  Appeal. 

In  view  of  the  entire  charge,  there  was  no 
error  requiring  a  new  trial  in  the  charges  com- 
plained of,  nor  in  failing  to  charge  as  complain- 
ed of  in  the  absence  of  a  written  request  to  so 
charge.  The  evidence  supported  the  verdict, 
and  the  court  did  not  abuse  his  discretion  in  re- 
fusing a  new  trial. 

EJrror  from  Superior  Court,  Polk  County; 
Price  E>lwards,  Judge. 


•Ptrotfe<«r  c 
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Action  between  J.  D.  Stewart  and  W.  W. 
Mnndy  and  others.  From  the  Judgment, 
Stewart  brings  error.    Affirmed. 

W.  £L  Terrell  and  J.  S.  Gleaton,  for  plain- 
tiff in  error.  John  K.  Davis,  Bunn  ft  Bunn, 
and.  Mundy  &  Mundy,  for  defendants  in  error. 

HOU)EN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


085  Ga.  115) 

BURSON  V.  STONE  &  CX>. 
(Supreme  Court  of  Georgia.     Sept.  21,  1910.) 

(Syllahui  hy  the  Court.) 

1.  Pabtnsbship  (J  217*)  —  Actions  —  Bvi- 

DBNCE. 

Burson,  Stone,  and  Shaipe  composed  the 
mercantile  partnership  of  Burson  &  Co.,  and 
Stone  and  Snarpe  composed  the  mercantile  part- 
nership of  Stone  &  Co.  The  office  of  Burson  A 
Co.  was  in  the  place  of  business  of  Stone  & 
Co.,  where  the  books  of  the  former  were  kept  by 
Stone,  who  looked  after  the  office  business  of 
Burson  &  Co.  Stone  and  Sharpe,  without  the 
knowledge  or  consent  of  Burson,  took  and  lost, 
by  speculation  in  cotton  futures,  money  belong- 
ing to  the  firm  of  Burson  &  Co.  nie  account 
for  the  purpose  of  speculation  was  kept  in  the 
office  of  a  New  York  broker  in  the  name  of 
Stone  &  Co.,  and  was  kept  in  the  office  of  Stone 
in  the  name  of  G.  W.  Burson  &  Co.  There  was 
evidence  that  Stone  &  Co..  with  the  funds  of 
that  partnemhip,  had  previously  speculated  in 
the  name  of  and  for  tne  benefit  of  such  part- 
nership, which  received  the  profits  made  by 
the  speculation.  Stone  delivered  to  Burson  a 
note  executed  by  him  in  the  name  of  Stone  & 
Co.  for  one-third  of  the  amount  of  the  monev 
of  Burson  A  Co.  taken  and  lost  as  above  stated, 
and  upon  his  note  Burson  brought  suit  against 
Stone  &  Co.  Held,  the  evidence  was  suf- 
ficient to  authorize  the  jurv  to  find  that  the 
speculation  with  the  funds  of  Burson  &  Co.  was 
for  and  on  behalf  of  the  firm  of  Stone  A  Co. 

[E)d.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  i  217.*] 

2.  Partnership  (|  78*)— Liabiijty  of  Part- 
nership FOR  Acts  of  Partners. 

Where  Stone  and  Sharpe  took  the  funds  of 
Burson  &  Co.  and  depositea  them  to  the  credit 
of  Stone  &  Cb.  with  a  New  York  broker,  and 
speculated  with  sudi  funds  in  the  name  of  and 
for  the  benefit  of  the  firm  of  Stone  &  Co.,  the 
latter  firm  would  be  liable  to  Burson  &  Co.  for 
the  amount  of  funds  so  used. 

[E#d.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  (  126 ;   Dec.  Dig.  S  78.*] 

3.  Partnership  (J  286*)— Bona  Fide  Pur- 
chasers. 

If  the  partnership  of  Stone  &  Co.  were  so 
liable,  a  note  for  one- third  of  such  funds  given 
to  Burson  by  Stone  in  the  partnership  name  of 
Stone  &  Co.  after  its  dissolution  would  bind 
Ruch  partnership,  if  Burson  at  the  time  the  note 
«ras  given  had  no  notice,  and  was  not  chaxge- 
iible  with  notice  of  the  dissolution.  Bank  of 
Covington  ▼.  Cannon,  133  Ga.  770,  67  S.  B. 
83. 

[Ed.  Note.~For  other  cases,  see  Partnership, 
Dec  Dig.  (  286.*] 

4.  Directed  VBRDicr  Improper. 

The  court  committed  error  in  directing  a 
verdict  in  favor  of  the  defendant  Sharpe. 

Error  from  Superior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Judge. 


Action  by  G.  W.  Hnrson«  Sr.,  against  Stone 
&  Co.  There  was  a  directed  verdict  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Sid  Holdemess  and  Edgar  Watkins,  for 
plaintiff  in  error.  J.  O.  Newell  and  W.  F. 
Brown,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(135  Ga.  M& 

MJVT  V.  MAYOR,  ETC.,  OP  CITT  OF 
BRUNSWICK. 

MAYOR,  ETC.,  OF  CITY  OF  BRUNSWICK 

V.  LEVY. 

(Supreme  Court  of  Georgia.     Sept  20,  1910.) 

(Syllahue  hy  the  Court,) 

1.  Description  op  I/and  SuFriciEirr. 

This  was  an  action  of  ejectment  in  the  fic- 
titious form,  and  the  descnption  of  the  land 
sued  for  in  the  petition  was  sufficient 

2w  Adverse  Possession  (|  85*)— Judgment  (f 
682*)  —  E>7iDENCE  —  Conclusiveness    of 

JUDOICENT. 

A  certified  copy  of  an  application  for  par- 
tition  of  the  premises  in  dispute  and  the  jud?- 
ment  entered  thereon  within  less  than  seven 
years  from  the  institution  of  the  action  of  eject- 
ment, to  which  neither  the  plaintiff  in  ejectment 
nor  any  one  claiminjB:  under  him  was  a  party, 
though  the  plaintiff  m  ejectment  claimed  under 
one  of  the  parties  to  the  partition  proceeding 
by  deed  executed  and  duly  recorded  prior  to  the 
filing  of  the  partition  proceeding,  was  not  ad- 
tniasible  in  evidence  for  the  purpose  of  showing 
title  out  of  the  plaintiff,  or  as  color  of  title, 
and  was  properly  excluded  on  the  ground  of  ir- 
relevancy. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  85;*  Judgment,  Cent  Dig. 
a  1203-1206 ;  Dec.  Dig.  S  682.*] 

8.  Taxation  (J  810*)— Admissibiutt  op  Evi- 
dence. 

There  was  no  error  in  ruling  out  evidence 
of  the  attorney  of  a  former  owner  of  the  land 
that  he  returned  it  for  taxation  for  such  owner 
after  its  conveyance  by  him  to  the  plaintiff  in  a 
suit  by  the  latter  against  the  city,  which  claim- 
ed title  under  tax  sales  against  such  former 
owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  810.*] 

4.  Taxation  (§  814*)— Equitable  Recovery 
BY  Defendant. 

If  the  plaintiff  was  entitled  to  recover  from 
the  dty,  the  iatter  was  not  entitled  to  recover 
from  the  former,  under  equitable  pleadings,  the 
amount  paid  by  such  city  at  a  marshars  sale 
under  a  tax  fi.  fa.  in  its  own  ftivor,  and  at  a 
sheriff*s  sale  for  state  and  county  taxes,  at 
which  the  city  bought ;  such  sales  being  invalid. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  S  814.*] 

5.  Taxation  (J  814*)— Ejectment— EJquitable 
Recovery  by  Defendant. 

Where  a  dty  claimed  title  to  land,  and  for 
a  time  was  in  possession  thereof,  and  subse- 
quently a  recovery  in  ejectment  was  had  against 
the  corporation,  it  was  not  entitled  to  have  the 
court,  under  equitable '  pleadings,  declare  that 
city  taxes  of  a  certain  amount  might  have  been 
assessed  on  the  land  for  certain  years  and  to  re- 
cover such   amount  against   the  plaintiff;    no 


•For  other  cases  see  same  topic  and  Motion  NUMBBB  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rtp'r  Indexw 
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aswasment  having  in  fact  been  mada  for  rach 
jean  for  taxes  on  the  land. 

[Sd.  Note.~For  other  caaei,  ■••  Taxation, 
Dec  Dig.  S  814.*] 

6^  Bjivikw  on  Appxai.. 

Under  the  evidence  there  waa  no  error  in 
overruling  the  motion  for  a  nonsuit,  or  in  di- 
recting a  verdict  for  the  plaintiff  for  the  land. 
Bat  it  was  enoneona  to  direct  a  recovery  in 
favor  of  the  defendant  against  the  plaintiff  for 
municipal  taxes  never  assessed,  but  claimed  by 
the  city  aa  the  proper  amount  of  taxes  for  cer- 
tain years  daring  which  the  city  claimed  title  to 
the  land. 

7.  Review  on  Appeal. 

No  other  assignment  of  error  in  either  of 
the  bills  of  exceptions  requires  a  reversal 

&  Review  ok  Appeal. 

There  was  no  merit  in  the  motion  to  dis- 
miss the  writ  of  error. 

BhTor  from  Superior  Court,  Glynn  County ; 
T.  A.  Parker,  Judge. 

Action  by  Im  N.  Levy  against  the  Mayor, 
etc.,  of  the  Oity  of  Bmnawlc^  From  the 
judgment,  both  parties  bring  error.  Revers- 
ed in  one  case^  and  affirmed  in  the  other. 

Twitty  &  Reese,  for  plaintiff  In  error.  Boi- 
ling Whitfield  and  Crovatt  ft  Whitfield,  for 
defendant  in  error* 

ATEn[NSON,  J.  Judgment  reversed,  and 
affirmed  in  the  second.  All  the  Jnatiees  con- 
car* 


(135  Oft.  IIS) 
ATI4ANTA  ft  W.  P.  R.  00.  V.  JAOOBS* 
PHARMACY  CO. 

JACOBS'  PHARMACT  CO.  v.  ATLANTA  ft 

W.  P.  R.  CO. 

(Snpreme  Conrt  of  Georgia.     Sept  21,  1910.) 

(ByUabuM  by  the  Court.) 

1.  Cabbiebs  ((  131*)  —  Failubs  to  Pebtobm 
Duty— Actions— Pleading. 

When  a  plaintiff  elects  to  bring  an  action 
against  a  railroad  company  for  damages  arising 
from  a  failure  on  its  part  to  perform  Us  duty  as 
a  common  carrier,  instead  of  suing  on  a  con- 
tract of  affreightment,  it  is  not  incumbent  on 
him  to  set  out  the  precise  terms  o(  such  con- 
tract. Louisville  ft  Nashville  R.  Co,  v.  Cody, 
119  Ga.  371,  46  S.  E.  429. 

Wa)  In  Louisville  ft  Nashville  Railroad  Co.  v. 
arfield,  129  Ga.  478,  59  S.  B.  234,  one  of  the 
rulings  xnade  in  the  Cody  Case,  supra,  was  over- 
ruled ;  but  the  decision  on  the  pomt  dealt  with 
in  the  above  headnote  was  not  overruled. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  (i  669,  570;   Dec  Dig.  %  131.*] 

2.   CABBIEaa   <S  150>*)^Ll]UTATION  or  LlABIL- 

rrr  fob  Neouoence. 

By  Civ.  Code  1896,  {  2264  it  is  declared 
that  a  common  carrier  "as  such  is  bound  to  use 
extraordinary  diligence.  In  cases  of  loss  the 
presumption  of  law  is  against  him,  and  no  ex- 
cuse avails  him  unless  it  was  occasioned  by  the 
act  of  God  or  the  pnblic  enemies  of  the  state.** 

[Bd.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  8|  664-669 ;   Dec.  Dig.  (.  160.*] 

8.  Cabbiebs  (i  160*)— Ldotation  or  Liabil- 
ITT  FOB  Negligence. 

Under  Civ.  Code  1895,  S  2265.  "in  order  for 
a  carrier  or  other  bailee  to  avail  himself  of  the 
act  of  God  or  exemption  under  the  contract  as 


an  excuse,  he  most  establish  not  only  that  the 
act  of  God  or  excepted  fact  ultimately  occa- 
sioned the  loss,  but  that  his  own  negligence  did 
not  contribute  thereto.*' 

[E2d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  654-650 ;   Dec.  Dig.  {  150.*] 

4.  Cabbiebs  (i  150*)— Limitation  of  Liabil- 
ity FOB  Negligence. 

Construing  the  sections  above  cited  in  con- 
nection with  section  2276,  it  has  been  estab- 
lished that,  as  a  general  rule,  a  common  carrier 
may  relieve  itself  by  express  contract  from  its 
common-law  liability  as  an  insurer,  but  cannot 
relieve  itself  from  liability  for  damages  resulting 
from  its  own  negligence.  Georgia  Railroad  ft 
Banking  Co.  v.  Keener,  93  Ga.  808,  21  S.  E. 
2S7,  44  Am.  St  Rep.  197 ;  Central  of  Georgia 
Railway  Co.  v.  Hail.  124  Ga.  322,  52  S.  E. 
679,  4  L.  R.  A.  (N.  S.)  898,  110  Am.  St.  Rep. 
170;  Southern  I^ress  Co.  v.  Hanaw,  134  Ga. 
445.  67  S.  El  944,  and  cases  there  cited,  in- 
cluding The  Kensington,  183  tJ.  S.  263,  268,  22 
Sup.  Ct.  102,  46  L.  Ed.  190,  Alabama  Great 
Southern  R.  Co.  v.  Little,  71  Ala.  611.  and 
Louisville  ft  Nashville  R.  Co.  v.  McGuire  ft  Co., 
79  Ala.  395. 

(a)  The  rulings  in  regard  to  limiting  liability 
except  for  gross  negligence  in  contracts  for  the 
transportation  of  live  stock  will  not  be  extended 
so  as  to  include  the  transportation  of  goods 
generally  by  common  carriers.  Moreover,  such 
contracts  in  regard  to  live  stock  have  been  dealt 
with  by  statute.    Civ.  Code  1806,  (  2313  et  seq. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  654-659 ;  Dec.  Dig.  (  160.^] 

5.  Cabbiebs  (|  107*)— Cabsiagb  of  Goods— 
Oabb  Requibed. 

The  diligence  required  of  a  common  carrier 
In  regard  to  preserving  goods  in  the  course  of 
transportation  by  him  from  loss  bv  fire  is  not 
limited  to  avoid  setting  fire  to  such  goods,  but 
extends  also  to  protecting  and  preserving  them 
from  destruction  after  a  peril  from  fire  has  be- 
come apparent.  Richmond  ft  Danville  R.  Co.  v. 
White,  88  Ga.  806,  15  S.  E.  802. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  501-<X)7;   Dec  Dig.  I  107.*] 

6.  Cabbiebs  ((  121*)— Cabbiaqe  of  Good&— 
Loss  DxTBiNG  Tbanspobtatioit— Liabilitt. 

If  the  loss  was  caused  by  the  wrong  or 
fault  of  the  shipper,  without  negligence  on  the 
part  of  the  earner,  the  latter  will  not  be  re- 
sponsible; as,  for  instance,  if  the  shipper  or 
his  agent  should  improperly  pack  the  goods 
by  reason  of  which  breakage  occurs. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ((  531-536 ;   Dec  Dig.  S  121.*] 

7.  Cabbiebs  ({  131*)— Cabbiaoe  of  Goods- 
Loss  DUBINO  TBANSFOBTATION— AOTIOKS  — 

BUBDEN  OF  PbOOF. 

If  a  common  carrier  relies  upon  the  defense 
that  the  loss  was  occasioned  by  the  fault  of 
the  shipper  or  his  agent  he  must,  as  in  the  case 
where  he  relies  upon  tne  loss  having  occurred 
by  the  act  of  God  or  the  public  enem^,  bring 
himself  within  the  defense  by  negativmg  con- 
tributing fault  on  his  own  part.  McCarthy  v. 
Louisville  ft  Nashville  R.  Co.,  102  Ala.  193,  14 
South.  370,  48  Am.  St  Rep.  29;  Grey's  Ekecu- 
tor  V.  Mobile  Trade  Co.,  55  Ala.  387,  28  Am. 
Rep.  729;  South  ft  North  Ala.  R.  Co.  v.  Hen- 
lein,  52  Ala.  606,  23  Am.  Rep.  57£^  584;  4 
ESlliott  on  Railroads,  |  1492. 

[Ed.  Note.— For  ol^er  cases,  see  Carriers, 
Cent  Dig.  {  578 ;   Dec  Dig.  $  131.*] 

&  Cabbiebs  (S  121*)— Cabbiaoe  of  Goods^ 
Loss  DuBiNQ  Transit— L1AB11.1TY. 

If  a  shipper  is  guilty  of  negligence  in  pack- 
ing a  car,  and  from  breakage  of  certain  of  the 
foods  a   fire   originates  therein,   and   if,   after 
nowledge  by  the  carrier  of  the  existence  of  the 
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fire,  the  conditloa  ii  snch  that  the  goods  may 
be  preserved,  or  the  fire  eztin|:uijBhed,  by  the 
use  of  extraordinary  care  on  his  part,  he  will 
not  be  relieved  from  liability,  if  he  is  negligent 
in  this  regard,  by  setting  up  the  original  negli- 
gence of  the  shipper  in  loamng  the  car  prior  to 
the  beginning  of  the  transportation. 

[Ed.  Note.— For  other  cases,  see  Oarrian, 
Cent  Dig.  §§  531-686 ;   Dec.  Dig.  S  121.*] 

9.  Chasgib  Not  Ground  for  New  Trial. 

In  the  light  of  the  pleadings  and  evidence, 
of  the  entire  charge  of  the  court,  and  of  the  note 
appended  to  the  ground  of  the  motion  for  a  new 
trial  on  that  subject,  the  charge  complained  of 
in  reference  to  the  measure  of  damages  was  not 
such  as  to  require  a  ne^  trial. 

10.  Nboligenob  (I  12*)— Carriers  (§  137*)— 
Appeal  and  E/Rror  (§  302*)— Reservation 
OP  Grounds  op  Review— Question  for 
Jury— "Extraordinary  Diligence." 

£2zcept  where  a  particular  act  is  declared, 
either  by  statute  or  a  valid  municipal  ordinance, 
to  constitute  negligence,  the  question  as  to  what 
acts  do  or  do  not  constitute  negligence  is  for 
the  determination  of  the  jury ;  and  it  is  error 
for  the  presiding  judge  to  instruct  them  what 
ordinary  care  or  extraordinary  care  requires  to 
be  done  in  a  particular  case.  Atlanta  &  West 
Point  R.  Co.  v.  Hudson,  123  Ga.  108,  51  S.  E. 
29. 

(a)  Extraordinary  diligence  is  defined  as  "that 
extreme  care  and  caution  which  very  prudent 
and  thoughtful  persons  use"  under  like  circum- 
stances. Civ.  Code  1895,  §  2899.  In  deter- 
mining what  very  prudent  and  thoughtful  per- 

.sons  would  do  under  certain  circumstances,  the 
situation  and  surrounding  facts,  including  the 
existence  of  an  emergency,  if  there  was  one, 
are  to  be  considered. 

(b)  There  was  no  error  in  refusing,  upon  re- 
quest, to  charge  that  if  a  conductor  of  a  freight 
train  ascertained  that  a  car  was  on  fire,  and  an 
emergency  arose  without  negligence  on  the  part 
of  the  defendant,  and  If  the  conductor  in  good 
faith  took  a  certain  course  which  he  thought  was 
that  offering  the  best  prospect  of  saving  the 
goods  from  destruction,  although  the  course  so 
taken  was  a  mistake,  and  another  course  might 
have  been  better,  "such  a  mistake  is  not  charge- 
able to  the  defendant  as  an  act  of  negligence.** 

(c)  In  the  brief  of  counsel  for  plaintiff  in  er- 
ror it  was  urged  that,  if  this  request  was  not 

Eroperly  worded,  the  court  should,  nevertheless, 
ave  charged  on  the  doctrine  of  emergency ;  but 
the  motion  for  new  trial  contains  no  sudi  as- 
signment of  error  as  that  the  court  failed  entire- 
ly to  charge  on  the  subject,  the  only  complaint 
being  that  the  court  declined  to  charge  as  stated 
In  the  written  request 


peal  and  Error,  Cent.  Dig.  fS  1744-1752;   Dec. 
Dig.  f  302.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2627,  2028.] 

U.  Appeal  and  Error  (§  1006*)— Review— 
Becond  Verdict  por  Plaintiff. 

No  other  ground  of  the  motion  for  a  new 
trial  requires  a  reversal.  This  being  the  second 
verdict  found  in  favor  of  the  plaintiff,  the  evi- 
dence bein^  sufficient  to  sustain  the  finding,  and 
the  presiding  judge  having  approved  it,  this 
court  will  not  intenere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3951^3954;  Dea  Dig.  ( 
1006.*] 


12.  Cross-Bill— Dismissed. 

The  judgment  complained  of  in  the  main 
bill  of  exceptions  being  aflirmed,  the  cross-bill  is 
dismissed. 

E^rror  from  Superior  Court,  Coweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  the  Jacobs'  Pharmacy  Company 
against  the  Atlanta  &  West  Point  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error;  plaintiff  filing  cross- 
exceptions.  Judgment  affirmed  on  main  bill 
of  exceptions,  and  cross-bill  dismissed. 

Dorsey,  Brewster,  Howell  &  Heyman  and 
W.  G.  Post,  for  plaintiff  In  error.  John  L. 
Hopkins  &  Sons  and  W.  O.  Wright,  for  de- 
fendant In  error. 

PER  CURIAM.    Judgment  affirmed. 

(U6  Oa.  in) 
HARRIS  V.  P.  H.  &  W.  D.  BRANDON  et  al. 

(Supreme  Court  of  Georgia.     Sept.  22,  1910.) 

(Syllabus  ly  the  Court) 

1.  Evidence    (§    434*)— Parol   Evidence  — 
Fraud. 

In  a  suit  upon  a  promissory  note  given  in 
part  pavment  of  the  purchase  of  timber  upon 
several  lots  of  land,  where  the  contract  for  the 
sale  and  purchase  is  in  writing,  signed  by  the 
vendor  and  purchaser,  and  where  the  defend- 
ant pleads  that  he  was  ignorant  of  the  num- 
bers of  the  lots  and  relied  upon  the  plaintiff 
for  their  correct  designation,  and  that  the 
plaintiff  fraudulently  omitted  from  such  writ- 
ing one  of  the  lots  which  was  intended  to  bt 
conveyed,  although  he  had  pointed  out  the  timr 
ber  on  that  lot  indicating  it  as  a  part  of  the 
timber  sold,  and  that  as  a  consequence  the  con- 
sideration has  failed  to  that  extent  and  the  de- 
fendant has  sustained  damages  because  thereof, 
which  plea  contains  no  prayer  for  the  reforma- 
tion of  the  contract,  held  that,  as  the  defendant 
was  claiming  and  had  actually  enjoyed  the 
fruits  of  the  contract  relative  to  a  part  included 
in  the  sale,  he  cannot  insist  upon  a  defense  de- 
pending upon  a  parol  contract  of  a  date  anteri- 
or to  the  writing,  by  virtue  of  which  a  part  of 
the  land  so  alleged  to  have  been  omitted  from 
the  written  contract  because  of  fraud  of  the 
maker  or  mistake  on  his  part  was  to  have  been 
included,  without  first  praying  for  a  reformatioD 
of  the  contract. 

[E>d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  2005-2020;    Dec  Dig.  S  434.«] 

2.  Review  on  Appeal. 

The  court  erred  in  admitting  in  evidence 
the  parol  agreement  and  understanding  in  ref- 
erence to  the  sale  of  the  timber  anterior  to  the 
execution  of  the  writen  contract,  am!  in  his 
charge  to  the  jury  in  reference  thereto. 

Error  from  Superior  C6urt,  Bartow  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  between  R.  C.  Harris  and  P.  H.  & 
W.  D.  Brandon  and  others.  From  the  Judg- 
ment, Harris  brings  error.    Reversed. 

Neel  &  Neel,  for  plaintiff  in  error.  Tho& 
W.  Milner  &  Son,  for  defendants  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


•For  other  oases  see  same  topio  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  4  Rep*?  Indexw 
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(87  s.  c.  m) 

AMi  T.  WILLIAMS. 

(Supreme  Court  of  South  Carolina.    Oct  6, 

1910.) 

Venue  (5  32*)— Bringing  Action  in  Wrong 

County— Remedy. 

Though  an  action  to  recover  personal  prop- 
erty should,  under  Code  Civ.  Proc.  1902,  §  144, 
be  brought  in  the  county  where  the  property  is 
at  the  time  the  action  is  brought,  yet,  it  having 
been  brought  elsewhere,  the  remedy  is  not  by 
demurrer  to  the  jurisdiction,  but  by  motion  to 
transfer  the  case;  section  147  providing  that 
the  court  may  change  the  place  of  trial  when 
the  county  designated  therefor  in  the  complaint 
is  not  the  proper  county. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  §  32.*] 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Barnwell  County;  T.  S.  Sease,  Judge. 

Action  by  J.  H.  C.  All  against  James  A. 
Williams.  Prom  a  judgment  overruling  a 
demurrer,  defendant  appeals.    Affirmed. 

S.  6.  Mayfield,  for  appellant  James  M. 
Patterson,  for  respondent 

WOODS,  J.  In  this  action,  brought  In 
Barnwell  county,  for  the  recovery  of  posses- 
siou  of  two  mules,  the  plaintiff  alleged  in 
his  complaint  that  the  defendant  "with  a 
liigh  hand  and  wanton  spirit  took  and  for- 
cibly carried  away  said  mules  to  the  county 
of  Bamberg,  where  the  defendant  resides." 
Tbe  defendant  interposed  the  following  de- 
murrer: "The  defendant,  by  his  attorney,  for 
the  purpose  of  objecting  to  the  jurisdiction 
of  the  court,  appears  and  respectfully  shows 
unto  the  court  by  demurrer:  (1)  That  defend- 
ant, as  shown  by  the  affidavit  hereto  attach- 
ed. Is  not  a  resident  of  the  county  of  Bam- 
well,  but  is  a  resident  of  the  county  of  Bam- 
berg. (2)  That  defendant  demurs  to  tlie 
jurisdiction  of  the  court,  and  will  move  the 
court  to  dismiss  said  complaint."  The  de- 
murrer having  been  taken  up  for  considera- 
tion by  consent,  and  having  been  overruled 
by  the  circuit  judge,  the  defendant  appeals 
on  this  ground:  "Because  his  honor  erred 
in  overruling  defendant's  demurrer,  it  ap- 
pearing upon  the  face  of  the  pleadings  that 
the  defendant  resides  in  the  county  of  Bam- 
berg, and  that  the  property  has  been  re- 
moved from  the  county  of  Barnwell." 

The  action  should  have  been  brought  in 
the  county  of  Bamberg,  where  the  mules,  the 
subject  of  the  action,  were  at  the  time  of 
the  commencement  of  the  action.  Code  Civ. 
Proc.  1902,  §  144.  Nevertheless,  demurrer  on 
the  ground  that  the  court  of  common  pleas 
for  Barnwell  county  had  no  jurisdiction  of 
the  subject  of  the  action  was  not  available  to 
the  defendant;  for,  while  that  court  did  not 
have  jurisdiction  to  try  the  action,  it  did  have 
jurisdiction,  under  section  147  of  the  Code  of 
Civil  Procedure  of  1002,  to  order  a  change 
of  the  place  of  trial  to  Bamberg  county. 
Steele  v.  Exum,  22  S.  C.  276;  Rafleld  v.  A. 
C.  L.  Ry.,  86  S.  C.  324,  68  S.  E.  631.     It  fol- 


lows, therefore,  that  the  remedy  of  the  de- 
fendant was  not  by  demurrer  for  want  of 
jurisdiction,  but  by  motion  to  transfer  the 
case  to  Bamberg  county. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(87  8.  C.  87) 


ILER  V.  JENNINGS, 


(Supreme   Court  of   South  Carolina,     Oct.   8, 

1910.) 

1.  COBPOBATIONS  (§  121*)~NATnBB  AKD  FORM 

— Oomplaint^Allbqations. 

A  complaint  which  alleges  that  plaintiff 
purchased  from  defendant  certain  shares  of 
corporate  stock  at  a  stated  price,  and  that  at 
the  time  of  the  purchase  defendant  represented 
to  plaintiff  that  the  corporate  assets  and  liabil- 
ities on  a  date  prior  to  the  sale  were  as  specif- 
ically stated,  and  that  defendant  represented 
to  plaintiff  that  the  condition  of  the  corpora- 
tion was  better  at  the  time  of  the  sale  than  on 
the  date  stated,  that  the  representations  were 
made  to  effect  the  sale  and  tnat  plaintiff  relied 
on  them,  and  was  therebv  induced  to  purdiase 
said  stock,  and  that  said  representations  were 
an  express  warranty  of  the  condition  of  the 
corporation,  and  were  untrue  and  misleading, 
states  a  cause  of  action  upon  an  express  war- 
ranty, and  not  on  an  implied  warranty,  nor  for 
fraud  in  the  sale. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  tS  604,  505;  Dec.  Dig.  t  I2l.*] 

2.  Appeal  and  E3bbob  ({  171^)— Adhebenos' 
TO  Theory  Bblow. 

Where  an  action  is  based  on  the  breach  of 
an  express  warranty,  exceptions  based  on  any 
other  theory  of  the  case  are  not  well  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1053-1069,  1161-1165; 
Dec.  Dig.  §  171.*] 

3.  Sales  (5  261*)— "Wabrantt"— What  Con- 
stitutes. 

Any  distinct  assertion  or  affirmation  of 
quality  made  by  the  owners  to  effect  the  sale 
of  a  chattel,  and  which  does  effect  it,  is  a  war- 
ranty, whether  the  word  "warranty"  is  used  or 
not. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  727-735;   Dec  Dig.  |  261.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7396-7405 ;   vol.  8  p.  7833] 

4.  Sales  (|  260*)— Express  Warranty— Sci- 

ENTEB. 

In  an  action  for  breach  of  an  express  war^ 
ranty,  it  is  not  necessary  to  allege  or  prove 
scienter. 

[EM.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  II  719-726 ;   Dec.  Dig.  |  260.*] 

5.  Corporations  (|  120*)— Sale  op  Stock- 
Warranty— Scientert— effect. 

Where  a  seller  makes  an  affirmation  as  to 
the  financial  condition  of  a  corporation,  and 
stock  therein  is  bought  on  the  strength  of  it,  the 
absence  of  any  scienter  on  the  part  of  the  seller 
does  not  affect  the  purchaser's  right  to  recover 
for  breach  of  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ||  495,  504;   Dec.  Dig.  |  120.*] 

6.  Corporations  (|  121*)— Sales  of  Stock- 
Warranty  —  Breach  —  Action  —  Instruc- 
tion. 

Where  it  appeared  that  the  seller  of  cor- 
porate stock  referred  the  purchaser  to  the  book- 
keeper for  information  as  to  the  status  of  the 
business,    and    that    the   statement    given    was 


*For  other  cases  see  same  topic  and  gectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Seriev  ft  Rep'r  Indsxe» 
68  S.E.— 06 
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affinned  bj  the  seller  to  be  correct  according  to 
the  books,  and  that  the  purchaser  relied  thereon 
to  his  prejudice,  the  instruction  that  the  jury 
should  find  tor  the  seller  if  he  merely  stated 
that  the  books  of  the  company  showed  that 
condition  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Jf  504,  506 ;   Dec.  Dig.  ^  121.*] 

7.  Corporations  (8  120*)— Exfresb  Warran- 
ty—What Constitutes. 

The  statement  as  to  the  financial  condition 
of  a  corporation  affirmed  by  a  director  as  being 
correct  with  the  books  to  induce  the  purchase 
of  stock  is  an  express  warranty  if  rehed  upon 
by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  495,  504;   Dec.  Dig.  §  120.«] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  C.  C.  Featherstone, 
Judge. 

Action  by  A.  S.  Her  against  J.  P.  Jen- 
nings. Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Grler  ft  Park,  for  appellant  T.  P.  Cotb- 
ran  and  Tillman  &  Watson,  for  respondent 


JONES,  C.  J.  This  suit  was  brought  to 
recoyer  damages  for  breach  of  warranty  in 
the  sale  by  defendant  to  plaintiff  of  35 
shares  of  the  capital  stock  of  the  Gambrell 
Hardware  Company,  and  was  tried  before 
.  Hon.  C.  C.  Featherstone,  special  Judge,  and 
a  jury,  at  Greenwood,  S.  C,  resulting  In  a 
yerdict  for  defendant 

The  complaint  alleged  substantially:  That 
on  the  26th  day  of  October,  1907,  and  prior 
thereto,  the  defendant  Jennings  was  a  di- 
rector in  the  Gambrell  Hardware  Company, 
a  corporation  under  the  laws  of  this  state, 
and  doing  business  at  Greenwood,  S.  C,  and 
was  actively  employed  in  the  business.  That 
on  October  26,  1907,  plaintiff  purchased  of 
defendant  90  shares  of  the  capital  stock  of 
the  Gambrell  Hardware  Company  of  the 
par  value  of  $100  per  share,  paying  therefor 
$3,900.  That,  at  the  time  of  said  purchase, 
defendant  represented  to  plaintiff  that  the 
assets  of  the  corporation  on  April  1,  1907, 
were  as  follows:  .  Accounts  due,  $4,418.39, 
Farmers'  warehouse  stock,  $100,  cash  on 
hand,  $87.51,  merchandise  stock  on  hand, 
$24,850.09,  total  assets,  $29,455.99.  And 
that  its  liabilities  on  that  day  were  as  fol- 
lows: Capital  stock  paid  in,  $15,700;  Far- 
mers' &  Merchants'  Bank  overdraft,  $752.30; 
bills  payable,  $5,416.41;  due  on  merchandlFe, 
$4,490.05;  gain,  net,  $3,097.23— $29,455.99. 
That  defendant  represented  to  the  plaintiff 
that  the  condition  of  the  corporation  was 
better  at  the  time  of  the  negotiation  than  on 
April  1,  1907.  The  said  representations  were 
made  for  the  purpose  of  effecting  a  sale  of 
said  stock  to  plaintiff,  that  plaintiff  relied 
thereon,  and  was  thereby  induced  to  pur- 
chase and  did  purchase  said  stock.  That, 
instead  of  said  corporation  having  a  surplus 
of  over  $3,000  at  the  time  of  the  purchase 


as  represented,  there  was  a  deficit  of  about 
$6,000,  and  that  said  representations  were 
untrue  and  misleading.  That  said  represen- 
tations were  an  "express  warranty"  by  de- 
fendant to  plaintiff  that  the  condition  of  the 
said  corporation  and  its  assets  and  llabilltiefi 
were  as  represented.  That,  at  the  time  of 
said  representations,  defendant  was  a  direct- 
or in  said  corporation,  and  actively  engaged 
in  the  management  of  its  business,  and  knew 
or  ought  to  have  known  the  condition  of 
said  corporation,  and  plaintiff,  relying  upon 
defendant's  means  of  knowledge  and  said 
representations,  was  induced  to  purchase 
said  stock.  That,  Immediately  before  the 
purchase  and  sale  of  said  stock  pending  the 
negotiations  for  the  same,  the  defendant  ex- 
pressly warranted  the  value  of  the  stock 
and  the  condition  of  the  said  corporation. 
That  the  conditions  of  said  warranty  have 
been  broken,  and  plaintiff  has  suffered  dam- 
age on  account  thereof  in  the  sum  of  $2,000. 
That  upon  discovery  that  said  representa- 
tions were  untrue  plaintiff  offered  to  return 
said  stock  and  demanded  a  return  of  the 
purchase  price,  and  that  the  sale  be  rescind- 
ed, and  that  defendant  refused. 

One  of  the  questions  raised  by  appeDant 
is  as  to  the  nature  of  the  action.  We  are 
satisfied  with  the  ruling  of  the  circolt  court 
that  it  is  an  action  upon  an  express  war- 
ranty. This  is  manifest  from  the  language 
of  the  complaint  Moreover,  the  record 
shows  that,  when  the  court  inquired  of 
counsel  for  plaintiff  whether  the  suit  was 
for  breach  of  an  express  warranty,  counsel 
answered,  'Tes,  sir;  and  the  misrepresenta- 
tions of  a  director  in  this  concern  as  to  the 
condition  of  the  concern  at  the  time  the 
plaintiff  bought  the  stodc — ^that  is.  actual 
misrepresentations.  We  don't  charge  that 
Mr.  Jennings  did  it  intentionally  or  willful- 
ly, but  we  take  the  position  that  where  a 
man  is  in  that  position — any  man — and 
makes  a  statement  as  being  true,  he  must 
know  it  is  true."  This  was  not  an  action 
based  upon  fraud  or  deceit,  nor  an  action 
upon  an  implied  warranty,  and  the  court 
correctly  restricted  the  issues  on  the  trial 
and  in  his  charge  to  the  case  as  one  upon 
an  express  warranty.  Hence  all  exceptions 
based  upon  any  other  theory  of  the  case  are 
not  well  taken. 

In  Bryce  v.  Parker,  11  S.  0.  337,  the  court 
quotes  with  approval  from  1  Pars,  on  Con- 
tracts, §  580:  "Any  distinct  assertion  or  af- 
firmation of  quality  made  by  the  owner  dur- 
ing a  negotiation  for  the  sale  of  a  chattel 
which  It  may  be  supposed  was  intended  to 
cause  the  sale  and  was  operative  In  causing 
it  will  be  regarded  either  as  implyhig  or 
constituting  a  warranty."  And  again:  "It 
Is  certain  that  the  word  'warrant*  need  not 
be  used,  nor  any  other  of  precisely  the  same 
meaning.  It  Is  enough  if  the  words  actually 
used  import  an  undertaking  on  the  part  of 


*For  oth«r  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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tlie  owner  that  the  chattel  to  what  It  to  rep- 
resented to  be  or  an  equivalent  to  snch  nn- 
dertaklng."  In  Shippen  ▼.  Bowen,  122  U. 
S.  581,  7  Snp.  Ct  1285,  30  L.  Ed.  1172,  the 
Supreme  Court  of  the  United  States  declared 
that  "an  afflrnjation  of  the  quality  or  condi- 
tion of  the  thing  sold  (not  uttered  as  matter 
of  opinion  or  belief)  made  by  the  seller  at 
the  time  of  sale  for  the  purpose  of  assuring 
the  buyer  of  the  truth  of  the  facts  affirmed, 
and  inducing  him  to  make  the  purchase  If 
80  received  and  relied  on  by  the  purchaser,  is 
an  express  warranty."  It  Is  a  well-settled 
rule  tiiat,  in  actions  upon  an  express  war- 
ranty, it  to  not  necessary  to  allege  or  prove 
a  scienter.  Hence  in  considering  this  case, 
if  defendant  made  any  direct  affirmation  as 
to  the  quality  or  condition  of  stock  sold  by 
him,  which  was  untrue,  it  may  be  assumed 
that  he  was  ignorant  of  the  falsity,  and  hon- 
estly believed  the  statement  to  be  true. 

With  ttUs  preliminary,  we  proceed  to  con- 
sider what  we  regard  the  vital  questions 
presented  by  the  exceptions.  The  court  in- 
structed the  jury:  "If  Mr.  Jennings  here 
did  not  warrant  that  stock,  if  he  simply  re- 
ferred Mr.  Her  to  the  t>ookkeeper  to  get  a 
statement,  and  Mr.  Her  got  that  statement 
and  bought  upon  his  own  book,  why  Mr. 
Jennings  is  not  liable  for  it.**  And  again, 
in  response  to  defendant's  request,  the  court 
instructed  the  Jury  as  follows:  'The  plain- 
tiff's action  to  based  upon  an  alleged  express 
warranty  by  the  defendant  that  the  financial 
condition  of  the  company  at  the  time  the 
plaintiff  bought  the  stock  was  as  alleged  in 
the  complaint  Thto  he  must  prove  to  the 
satisfaction  of  the  Jury  by  the  greater  weight 
of  the  evidence.  If  the  Jury  believe  from 
the  evidence  that  the  defendant  merely  stat- 
ed that  the  books  of  the  company  showed 
that  condition,  their  verdict  must  be  for  the 
defendant."  To  which  the  court  added: 
"Now  you  see,  gentlemen,  right  there  it 
comes  back  to  that  question  of  warranty — 
what  were  these  statements?  What  did  they 
amount  to?  Were  they  intended  to  be  a 
statement  that  the  statement  was  correct, 
and  did  Mr.  Her  act  upon  It?"  We  do  not 
think  this  modification  or  anything  in  the 
general  charge  operated  to  cure  what  we 
regard  as  erroneous  In  the  Instruction:  "If 
the  Jury  believe  from  the  evidence  that  the 
defendant  merely  stated  that  the  books  of 
the  company  showed  that  condition,  their 
verdict  must  be  for  the  defendant"  The 
plaintiff  testified  that,  when  he  asked  de- 
fendant about  the  worth  of  the  stock,  de- 
fendant referred  him  to  the  bookkeeper  for 
a  statement,  that  he  Immediately  went  to 
the  bookkeeper  and  received  from  him  the 
written  statement  of  the  assets  and  liabili- 
ties of  the  corporation  (Introduced  in  evi- 
dence as  Exhibit  A,  and  showing  condition 
of  the  corporation  to  be  as  the  complaint  al- 
leged it  was  represented  to  be  by  defendant) ; 
that,  when  he  received  thto  statement^  he 


carried  it  back  to  defendant  where  he  was 
standing  at  the  showcase  in  the  storeroom, 
and  that  defendant  said  that  the  statement 
showed  the  true  condition  of  the  stock  when 
It  was  taken,  and  that  the  business  was  in 
better  condition  than  at  the  time  that  was 
taken;  that  defendant  was  a  director  of  the 
corporation,  and  was  a  clerk  working  in  the 
store,  and  that  he  relied  upon  the  state- 
ments of  Mr.  Jennings,  believing  them  to  be 
true. 

John  M.  Major,  the  bookkeeper, '  who  was 
brother-in-law  to  ptolntiff,  testified  that  de- 
fendant asked  him  to  take  plaintiff  back  to 
the  office  and  show  hiih  the  statement  of  the 
business;  that  he  gave  plaintiff  a  copy  of 
the  statement  (E^xhibit  A),  and  that  defend- 
ant went  back  to  the  front  of  the  store  with 
the  statement,  and  had  some  conversation 
with  defendant;  that  the  statement  showed 
the  stock  to  be  worth  about  119  at  that  time. 
This  witness  testified  that  Mr.  Gambrell,  the 
president,  manager,  and  treasurer  of  the 
corporation,  died  about  April  1,  1908,  and  at 
that  time  a  new  Inventory  was  taken,  and 
It  was  discovered  that  the  stock  of  merchan- 
dise which  was  put  down  as  |24,850.09  on 
April  1,  1907,  footed  up  only  $18,651.65,  an 
error  of  $6,198.44.  This  error  was  the  re- 
sult of  mistake  or  design  on  the  part  of  Mr. 
Gambrell,  who  used  an  adding  machine  in 
adding  up  the  stock  invoitories.  Thto  wit- 
ness testified  that  defendant  participated  in 
taking  the  stock  to  the  extent  only  of  taking 
the  stock  in  the  crockery  department,  as 
to  which  no  error  was  found  except  in  the 
failure  to  add  in  certain  items,  which  dimin- 
ished to  some  extent  the  statement  of  stock 
in  that  department  The  fact  of  the  error  in 
stating  the  amount  of  the  merchandise  stock 
on  April  1,  1907,  was  also  testified  to  by  the 
expert,  J.  B.  Nichols,  who  ascertained  the 
error  by  an  examination  of  the  books  of  the 
company,  who  also  stated  that  the  book 
value  of  the  stock  on  April  1,  1907,  was 
$65.96  a  share. 

Defendant  testified  that,  when  plaintiff 
asked  him  as  to  the  value  of  the  stock,  he 
told  him:  "Mr.  Her,  these  stock  books  will 
show  it  is  worth  about  119,  but  so  far  as 
making  a  statement  as  to  what  the  stock  to 
worth,  or  anything  about  the  condition  of 
the  business,  I  won't  do  It.  I  will  refer  you 
to  your  brother-ln-lfcw,  John  Major,  who  is 
bookkeeper,  and  he  can  give  you  more  infor- 
mation about  It  than  I  can.  He  knows  more 
about  the  business.  He  has  been  in  here  all 
the  time  as  bookkeeper,  and  knows  *the  hard- 
ware business  better  than  I  do.  I  don't 
know  anything  about  it.  •  •  •  I  told 
him  at  the  time  he  could  get  a  statement 
from  Mr.  Major  and  referred  him  to  Mr. 
Major,  and  I  told  Mr.  Major  myself  to  let 
Mr.  Her  have  'a  statement  and  any  informa- 
tion he  wants  about  the  business.  He  is 
thinking  of  buying  my  stock.' "  Defendant 
further  testified  that,  when  plaintiff  came 
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back  after  applying  to  Mr.  Major,  he  had 
the  statement  When  asked  whether  he 
stated  to  plaintiff  that  the  statement  he  got 
from  Mr.  Major  was  absolutely  correct,  he 
answered:  "I  might  have  done  so — the  state- 
ment was  correct  so  far  as  taking  from  the 
books  was  concerned.  I  did  not  state  to 
him  that  It  was  a  correct  statement  of  the 
stock  taken.  I  would  not  have  ventured  to 
do  such  a  thing  because  I  didn't  do  It  all 
myself.  I  might  have  stated  to .  him  that 
was  a  correct  copy  of  the  books.  I  don't 
remember  even  doing  that."  When  asked 
what  he  said  to  plaintiff  about  the  value  of 
the  stock,  defendant  replied:  "I  told  him  I 
thought  the  books  would  show  about  119i4t 
but  not  to  take  my  word  for  anything. 
•  •  •  *Go  to  your  brother-in-law,  John 
Major,  and  get  all  the  information  you  want 
and  I  win  tell  him  to  show  you  the  books,' 
and  I  did  so."  He  testified  that  at  that  time 
he  knew  nothing  of  any  error  in  the  state- 
ment, and  believed  It  to  be  absolutely  cor- 
rect, and  only  learned  of  the  error  after  the 
death  of  Mr.  Gambrell.  When  asked  later 
on  If  he  did  not  tell  plaintiff  that  the  books 
would  show  the  stock  was  worth  119,  he 
answered:  "My  words  were  I  thought  the 
books  would  show  the  stock  was  worth  119. 
Those  are  my  words  exactly." 

In  view  of  the  foregoing  testimony,  it  was 
harmful  error  to  give  the  Instructions  stated 
above. 

The  jury  may  have  Inferred  from  the  tes- 
timony that,  when  defendant  referred  plain- 
tiff to  the  bookkeeper  of  the  corporation  of 
which  defendant  was  director  and  salesman, 
he  Intended  and  expected  that  the  book- 
keeper would  do  as  he  did,  give  plaintiff  the 
written  statement  of  the  condition  of  the 
corporation.  A  delivery  of  the  statement 
under  such  circumstances  may  well  have 
been  considered  by  the  jury  the  same  as  if 
defendant  had  delivered  It  with  his  own 
hand  In  response  to  plaintiff's  inquiry  as  to 
the  worth  of  the  stock.  Such  use  of  a  state- 
ment of  the  corporate  business  by  a  director 
negotiating  a  sale  of  his  stock  therein  could 
not  be  regarded  as  other  than  a  direct  af- 
firmation of  its  correctness,  and,  if  it  was 
delivered  for  the  purpose  of  assuring  the 
buyer  of  the  truth  of  the  facts  therein  stated 
and  to  induce  him  to  purchase  and  the  buy- 
er purchases  in  reliance  thereon,  there  is  an 
express  warranty. 

Having  reached  the  conclusion  that  there 
should  be  a  new  trial  on  the  above  ground, 
we  do  not  deem  it  necessary  to  consider  the 
exceptions  based  upon  the  ground  that  the 
undisputed  facts  show  that  defendant  not 
only  caused  such  written  statement  to  be 
ffiven  to  plaintiff,  but  actually  affirmed  its 
correctness  In  words. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


07  8*  GL  91} 
GILLESPIE  BROS.  T.  PAGE  cC  «L 
GOODALE  y.  SAME. 

(Supreme  Ck>urt  of  South  Carolina.     Sept.  27, 

1910.) 

1.  Sales  (t  353*)— Action  fob  Value— Plkad- 

INO. 

Allegations  in  a  suit  a^inst  an  individaal 
and  a  railway  company  that  plaintiffs  delivered 
ties  to  defendants,  that  defenaants  received,  un- 
loaded, and  used  the  ties  on  the  railroad,  bat 
only  a  specified  sum  had  been  paid,  and  that 
"they"  were  indebted  to  plaintiffs  in  a  specified 
sum,  was  not  bad  as  to  the  individual  defendant 
as  omitting  to  allege  an  express  contract  b^ 
tween  him  and  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gait 
Dig.  §§  995-1004 ;   Dec.  Dig.  S  353.*] 


2.  Pleading  (J  8*)— Allegations— Natuek 

An  allegation  of  indebtedness  is  an  allega- 
tion of  fact 

CEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  12-28%;  Dec  Dig.  §  a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;   J.  C.  Klugh,  Judge. 

Consolidated  actions  by  GUIespie  Bros, 
and  by  S.  O.  Goodale  afi^tnst  J.  W.  Page  and 
another.  Judgments  for  plaintiffs,  and  de- 
fendant BennettsvUle  &  Cheraw  Railroad 
Company  appeals.    Affirmed. 

Stevenson,  Matheson  ft  Stevenson,  for  ap- 
pellants. W.  P.  Pollock  and  Edward  Mc- 
Ivor,  for  respondenta 

HYDRICK,  A.  J.  The  allegaUons  of  the 
complaint  In  this  case  are  identical,  so  far 
as  the  Issue  involved  Is  concerned,  with  those 
in  the  case  of  S.  O.  Goodale  against  the  same 
defendants.  The  cases  were  therefore  heard 
together  both  In  the  circuit  court  and  in  this 
court,  and  the  s%me  decision  applies  to 
both.  The  complaint  set  out  two  causes  of 
action.  The  railroad  company  demurred  for 
misjoinder  of  causes  of  action  on  the  ground 
that  the  eecond  cause  of  action  set  out  does 
not  affect  all  the  parties  to  the  action,  and 
requires  different  places  of  trial.  The  force 
of  the  objection  depends  upon  whether  the 
plaintiff  has  in  the  second  cause  of  aciiuu 
stated  a  cause  of  action  against  both  defend- 
ants. If  so,  the  objection  is  untenable.  The 
allegations  of  the  second  cause  of  action  are 
as  follows:  **That  on  or  about  the  4th  day 
of  July,  1907,  and  subsequently,  the  plain- 
tiffs furnished  and  delivered  unto  the  de- 
fendants f.  o.  b.  cars  at  Patrick,  S.  C.  bill- 
ed to  J.  J.  Heckart,  an  agent  or  officer  of 
the  defendant  BennettsvUle  &  Cheraw  Rail- 
road Company,  5,800  cross-ties  for  use  in 
the  construction  and  r^)air  of  the  said  rail- 
road, which  said  ties  were  reasonably  worth 
the  sum  of  one  thousand  and  four  hundred 
and  fifty  dollars  ($1,450.00),  and  the  said  de- 
fendants received  the  same,  unloaded  same, 
and  used  them  in  the  construction  and  re- 
pair of  the  said  railroad.  That  the  said  de- 
fendants have  only  paid  unto  the  plaintiffs 
on  account  thereof  the  sum  of  $500.25,  and 
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they  ref ase  to  pay  any  further  sums,  and 
they  are  indebted  to  the  plaintiffs  on  account 
thereof  in  the  sum  of  $949.75." 

The  contention  of  appellant  is  that  no 
cause  of  action  is  alleged  against  the  defend- 
ant Page,  because  there  is  no  allegation  of 
an  express  contract  between  him  and  plain- 
tiffs, and  the  facts  are  not  alleged  from 
which  a  promise  to  pay  will  be  implied. 

We  deem  It  necessary  to  point  to  only  one 
allegation  of  the  complaint  to  show  that  the 
demurrer  was  properly  overruled.  After  the 
previous  allegations  that  the  ties  had  been 
furnished  and  delivered  to  the  defendants, 
and  that  they  had  received  and  used  them 
and  had  paid  only  a  certain  amount  on  ac- 
count thereof,  it  is  further  alleged  "that  they 
(that  is,  Page  and  the  railroad  company) 
are  indebted  to  plaintiffs  on  account  thereof 
in  the  amount  sued  for.  The  allegation  or 
Indebtedness  is  an  allegation  of  fact  Miller 
V.  George,  30  S.  C.  526,  9  S.  E.  659;  Greene 
V.  Tally,  39  S.  C.  338^  17  S.  B.  779. 

Orders  affirmed. 


(87  s.  c.  95) 
BANK  OP  SALUDA  v.  FE ASTER  et  al. 

(Supreme  Court  of  South  Carolina.    Oct.  4, 

1910.) 

1.  Pleading    (5   20*)— Allegations   in    the 
Alternative. 

An  allegation  in  the  alternative  in  a  plead- 
ing as  a  general  rule  is  bad;  but  it  Is  sometimes 
X)ermissible.  when  from  the  nature  of  the  case 
the  party  pleading  cannot  fairly  know  with  cer- 
tainty which  of  two  conditions  exists,  either  of 
which  would  sustain  his  defense. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Gent  Dig.  S  43;  Dec  Dig.  §  20.*] 

Z.  Pleading  (S  8*) -^  Conclusions— Allega- 
tions OF  Facts. 

When  the  answer  requires  the  allegation  of 
notice  to  plaintiff,  and  it  is  permissible  to  state, 
in  the  alternative,  that  plaintiff  had  or  ought 
to  have  had  the  knowledge  which  would  defeat 
his  recovery,  the  facts  relied  on  to  constitute 
knowledge  should  be  alleged,  otherwise  there 
would  be  but  an  expression  of  defendant's  opin- 
ion as  to  an  inference  that  ought  to  be  drawn 
from  undisclosed  facts. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent.  Dig.  §{  12-28% ;   Dec.  Dig.  §  a*] 

8.  Pleading  (§  367*)— Motion  to  Make  More 
Certain. 

Ordinarily  the  remedy  for  the  defect  of  an 
answer  in  alleging  that  plaintiff  had  or  ought 
to  have  had  the  knowledge  which  would  defeat 
his  recovery  without  allegation  of  the  facts  is 
by  motion  to  make  more  definite  and  certain. 

[Ed.    Note. — For    other    cases,    see    Pleading, 
Cent.  Dig.  §§  1173-1193 ;  Dec.  Dig.  §  367.«] 

4.  Pleading  (§  364*)— Striking  Out  Irrele- 
vant Matter. 

Where  the  answer  alleges  that  from  certain 
facta  plaintiff  was  chargeable  with  notice,  nv) 
the  facts  have  no  tendency  to  support  the  infer- 
ence, the  allegation  is  properly  stricken  out  as 
irrelevant. 


[Ed.    Note 
Cent.  Dig. 
3(14.*] 


-For    other    cases,    see    Pleading. 
1173-1174%,  1176;    Dec.  Dig.  § 


5.  Bells  and  Notes  (|  887*)— Bona  Fids 
Purchaser— Notice. 

That  plaintiff,  indorsee  of  a  check  given  by 
F.  to  M.,  held  a  chattel  mortgage  on  a  mule 
given  by  A.,  did  not  tend  to  show  notice  to  it 
that  the  check  was  fraudulentiy  procured  by  M. 
in  the  sale  to  F.  of  a  junior  mortgage  on  the 
mule. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  818 ;  Dec.  Dig.  S  337.*] 

6.  Appeal  and  E^ob  (§  1042*)~Harhless 
E}rbor. 

Striking  out  of  a  defense  an  allegation  of 
notice  to  plaintiff  which  would  defeat  recovery, 
if  error,  was  harmless;  the  allegation  being 
made  in  better  form  in  another  defense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §  4111 ;   Dec.  Dig.  §  1042.*] 

7.  Bills  and  Notes  (§  870*)— 'Bona  Fide 
Purchasert-Defenses. 

Failure  of  consideration  for  a  check  and 
consequent  undertaking  of  the  drawer  to  stop 
payment  is  no  defense  to  an  action  by  the  in- 
dorsee of  the  check  who  is  not  charged  with  no- 
tice of  such  failure. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  903;  Dec.  Dig.  §  370.*] 

8.  Bills  and  Notes  (§  335*)— Bona  Fide 
Purchaser. 

That  plaintiff,  before  paying  anything  for  a 
check  as  indorsee,  had  notice  of  want  of  con- 
sideration for  it,  is  a  defense. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  817;   Dec.  Dig.  §  335.*] 

9.  Pleading  (§  34*)— Separate  Defenses. 

As  against  the  allegation  in  a  separate  de- 
fense in  an  action  on  a  check  that  plaintiff,  be- 
fore paying  anything  for  it  as  indorsee,  had  no- 
tice that  it  was  without  consideration,  it  can- 
not be  assumed  that  it  was  meant  to  be  alleged 
that  such  notice  was  to  be  inferred  from  the 
same  facts  alleged  in  another  defense  as  notice, 
but  insufficient  to  constitute  it 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §  67;  Dec.  Dig.  i  34.*] 

10.  Bills  and  Notes  (§  363*)— Indorsement 
OF  Check  fob  Collection— Recovery  by 
Indorsee. 

An  indorsee  for  collection  of  a  check  can 
recover  thereon  only  such  part  of  the  amount 
thereof  as  he  advanced  to  the  payee  before  re- 
ceiving notice  of  want  of  consideration  therefor. 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  790,  791 ;  Dec.  Dig.  §  363.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County;  R.  C.  Watts,  Judge. 

Action  by  the  Bank  of  Saluda  against  Ll 
R.  Feaster  and  another.  From  an  order,  de- 
fendants appeal.  Affirmed  In  part,  and  re- 
versed In  part. 

Barrett  Jones,  for  L.  R.  Feaster.  Geo. 
Bell  Timmerman,  for  Citizens'  Bank  of  Bates- 
bnrg.    Thurmond  &  Ramage,  for  respondent 

WOODS,  J.  This  appeal  is  from  an  order 
of  Hon.  R.  C.  Watts,  circuit  Judge,  striking 
out  certain  paragraphs  of  the  answers  of 
the  defendants  as  sham  and  Irrelevant  The 
complaint  alleges  that  on  the  15th  December. 
lOOd,  the  defendant  D.  R.  Feaster  made  his 
check  on  the  defendant  Citizens'  Bank  of 
Batesburg  for  $226.67,  payable  to  the  order 
of  B.  Matthews;  that  thereafter  B.  Matthews 
for   value  duly  indorsed  the  check   to   the 
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plaintiff,  Bank  of  Saluda;  that  notice  wasj 
Immediately  given  to  the  defendant  bank  of 
the  indorsement  of  the  check  to  the  plain- 
tiff bank;  that,  when  the  check  was  drawn 
and  the  notice  given,  Feaster  had  on  deposit 
In  defendant  bank  funds  sufficient  to  pay  the 
check;  that  the  defendant  bank  afterwards 
allowed  Feaster  to  withdraw  his  funds ;  that 
the  chedc  was  duly  presented  and  payment 
refused;  and  that  the  check  was  duly  pro- 
tested and  notice  of  nonpayment  given  to 
Feaster.  The  answers  of  the  two  defendants 
are  practically  the  same;  and  hence  It  will  be 
necessary  to  set  out  for  consideration  only 
the  defenses  of  the  defendant  bank  which 
the  circuit  judge  ordered  struck  out  as  sham 
and  Irrelevant.  For  a  second  defense  the  de- 
fendant bank  alleged  that  Feaster  gave  the 
check  In  payment  of  a  chattel  mortgage  over 
a  mule,  said  to  have  been  executed  by  one 
Joe  Artemus,  under  the  false  and  fraudulent 
representation  that  the  mule  was  free  from 
Incumbrance,  whereas  there  was,  In  fact,  a 
senior  mortgage  on  the  mule  held  by  the 
plaintiff  bank,  under  which  the  mule  was 
seized  the  day  after  the  check  was  given; 
and  "that  the  plaintiff  knew,  or  ought  to 
have  known,  of  the  foregoing  conditions  be- 
fore it  parted  with  any  money  or  valuable 
thing  for  said  check,  if  it  ever  did,  which  is 
denied.'*  An  allegation  in  the  alternative, 
as  a  general  rule,  is  bad,  but  it  is  sometimes 
permissible  when  from  the  nature  of  the  case 
the  party  pleading  cannot  fairly  be  expected 
to  know  with  certainty  which  of  two  con- 
ditions exist,  either  of  which  would  sustain 
his  action  or  defense.  When,  In  such  a  case, 
the  allegation  of  notice  is  necessary,  and  it 
Is  stated  In  the  alternative  form  that  the 
plaintiff  had,  or  ought  to  have  had,  the 
knowledge  which  would  defeat  his  recovery, 
the  facts  relied  on  to  constitute  notice  should 
be  alleged;  otherwise,  the  allegation  in  such 
form  Is  hardly  anything  more  than  the  ex- 
pression of  the  defendant's  opinion  as  to  an 
inference  that  ought  to  be  drawn,  It  may  be 
without  any  facts  leading  to  It  The  reme- 
dy, however,  for  a  defect  of  that  sort  Is  or- 
dinarily by  motion  to  make  more  definite  and 
certain. 

In  this  case  It  seems  to  us  that  the  plead- 
er meant  to  say  that  from  the  facts  alleged 
the  plaintiff  was  chargeable  with  notice  that 
the  check  was  procured  by  fraud.  If  so, 
then  the  allegation  was  properly  struck  out 
as  irrelevant,  for,  if  the  allegations  be  as- 
sumed to  be  true,  they  have  no  tendency  to 
support  the  inference  of  notice.  The  fact 
that  the  plaintiff  bank  held  a  chattel  mort- 
gage on  a  mule  given  by  Joe  Artemus  did 
not  tend  to  show  notice  that  a  check  given 
by  Feaster  to  Matthews  was  fraudulently 
procured  in  the  sale  of  a  Junior  mortgage  on 
the  same  mule.  But  even  if  it  be  assumed 
that  the  allegation  of  notice  was  Intended  to 
be  entirely  Independent  of  the  other  allega- 
tions, and  that  it  was  properly  pleaded  In 
the  alternative,  the  order  of  the  circuit  Judge 


should  not  be  reversed  on  this  point,  because 
the  same  allegation  of  notice  Is  made  In  bet- 
ter form  In  the  statem^it  of  the  fourth  de- 
fense of  the  answer,  and  a  Judgment  ot  the 
circuit  court  should  not  be  reversed  or  modi- 
fied for  error  whldti  has  done  no  harm. 
While  an  order  striking  out  allegatl<Mis  of  a 
pleading  is  appealable,  it  is  of  great  impor 
tance  to  the  prompt  administration  of  Justice 
that  appeals  on  immaterial  questions  of  this 
sort  should  not  be  encouraged. 

The  sixth  defense  set  up  is  also  entirely 
without  substance.  The  allegation  here  is 
that  payment  of  the  check  was  refused  be- 
cause Feaster  had  undertaken  to  stop  pay- 
ment for  want  of  consideration  consisting  in 
the  failure  of  Matthews,  the  drawee,  to  carry 
out  his  agreement  to  assign  the  chattel  mort- 
gage on  the  back  thereof.  This  Is  no  defense 
to  the  action  of  the  plaintiff  as  Indorsee,  for 
there  is  no  charge  of  notice  to  the  plaintiff  of 
the  alleged  failure  of  consideration  before  it 
became  Indorsee  of  the  check  for  value. 

The  fourth  defense  is  as  follows:  "It  is 
alleged  upon  Information  and  belief  that,  be- 
fore plaintiff  ever  parted  with  anything  of 
value  for  the  said  check  referred  to  in  the 
complaint,  it  had  due  and  adequate  notice 
that  the  said  check  was  without  considera- 
tion, and  that  the  same  would  not  be  paid, 
and  when  it  parted  with  anything  of  value 
for  said  check,  if  it  did,  which  1b  denied,  it 
did  it  at  Its  own  risk."  Here  is  an  allega- 
tion that  the  defendant,  before  paying  any- 
thing for  the  check  as  indorsee,  had  notice  of 
want  of  consideration,  and  therefore  did  not 
stand  in  the  position  of  a  bona  fide  indorsee 
for  value  without  notice.  If  entire  want  of 
consideration  and  notice  of  it  to  the  plaintiff 
before  Indorsement  for  value  be  proved,  there 
can  be  no  recovery.  McGasklU  v.  Ballard. 
8  Rich.  Law,  470;  Loan  &  Savings  Bank  v. 
Farmers'  &  Merchants'  Bank,  74  S.  a  2ia 
54  S.  E.  304,  114  Am.  St  Rep.  991.  This 
allegation  Is  made  in  the  statement  of  a  sep- 
arate defense,  and  the  court  cannot  assume 
that  the  defendant  meant  to  a]l^;e  that  the 
notice  of  want  of  consideration  was  to  be 
inferred  from  the  fact  that  plaintiff  was 
the  holder  of  a  mortgage  on  the  same  proper- 
ty senior  to  that  for  the  purchase  of  which 
the  check  was  given. 

The  fifth  defense  was  also  substantiaL  It 
Is  thus  set  out:  ''That  plaintiff  was  duly 
and  adequately  notified  on  the  17th  day  of 
December,  1909,  that  the  said  check  referred 
to  in  the  complaint  was  procured  by  fraud, 
and  that  It  was  without  a  good  and  valuable 
consideration,  and  it  Is  alleged  upon  informa- 
tion and  belief  that,  at  the  time  of  the  said 
notice,  the  plaintiff  had  parted  with  only  a 
small  part  of  the  proceeds  of  the  said  check, 
if  any,  but  that  said  check  was  placed  in 
the  hands  of  plaintiff  by  the  said  B.  Mat- 
thews for  collection,  the  proceeds  of  which 
were  to  be  placed  to  his  credit  in  plaintiff 
bank  when  collected,  and,  the  check  not  hav- 
ing been  plaintiff's,  It  la  not  now,  nor  was  it 
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at  the  time  of  receiving  the  notice  aforesaid, 
out  of  any  money  or  the  loser  by  said  trans- 
action.'* This  allegation  means,  as  we  under- 
stand It,  that  plaintiff  was  an  Indorsee  for 
collection,  and,  when  It  received  notice  of 
the  alleged  want  of  consideration  for  the 
check,  had  advanced  to  the  payee  only  a 
small  sum,  if  anything.  This  is  a  statement 
of  a  good  defense  which,  If  established  by 
evidence,  would  prevent  the  plaintiff's  re- 
covery of  any  amount  beyond  that  advanced 
by  plaintiff  as  indorsee  before  notice  of  the 
want  of  consideration.  It  may  be  that  the 
plaintiff  has  a  right  to  an  order  requiring 
the  defendant  to  make  the  fourth  and  fifth 
defenses  more  definite  and  certain  by  alleg- 
ing the  manner  in  which  notice  was  given  to 
the  plaintiff  of  want  of  consideration  for  the 
check;  but  that  point  is  not  before  us. 

The  Judgment  of  this  court  is  that  the  or- 
der of  the  circuit  court  be  affirmed  as  to 
the  second  and  sixth  defenses  of  the  answer 
of  the  Citizens'  Bank,  and  the  second  and 
fifth  defenses  of  the  defendant  L.  R.  Feaster, 
and  that  the  order  of  the  circuit  court  be  re- 
versed as  to  the  fourth  and  fifth  defenses  of 
the  answer  of  the  Citizens'  ^Bank.  and  the 
third  and  fourth  defenses  of  L.  R.  Feaster. 


(87  s.  c.  2se) 

MONTGOMERY  v.  SOUTHERN  POWER  CO. 

(Supreme  Court  of  South  Carolina.    Oct  4, 

1910.) 

"L  Trespass  (S  43^)— Pleadixo— Vabiancb. 

In  an  action  against  an  electric  company 
for  trespass,  there  was  no  material  variance  be- 
tween an  allegation  of  a  trespass  beyond  a  right 
of  way  limited  to  80  feet  and  evidence  of  a  tres- 
pass by  the  cutting  of  timber  in  excess  of  what 
was  reasonably  necessary  for  the  construction 
and  maintenance  of  defendant's  line;  the  con- 
tract granting  only  an  easement  necessary  to  the 
proper  operation  of  the  line. 

[Bd.    Note.— For  other   cases,    see    Trespass, 
Dec:  Dig.  S  43.*] 

2.  Trespass  (§  40*)— Damages. 

In  an  action  against  an  electric  company 
for  trespass,  ander  an  agreement  granting  it  a 
right  of  way  over  plaintifiTs  land  to  the  extent 
reasonably  necessary  to  maintain  its  line,  an  al- 
legation of  wanton  or  willful  negligence  in  cut- 
ting trees  was  unnecessary;  the  cutting  beyond 
the  right  of  way  granted  showing  a  trespass. 

[£d.    Note.— For   other   cases,    see   Trespass, 
Dec.  Dig.  §  40.*] 

a  Trespass  (§  46*)  —  Sufficiency  op  Evi- 
dence. 

In  an  action  against  an  electric  company 
for  trespass  in  cutting  timber  outside  of  the 
right  of  way  granted  by  plaintiff,  evidence  held 
insufficient  to  show  an  intentional  or  willful 
trespass. 

[Bd.    Note.— For    other   cases,   see    Trespass, 
Cent.  Dig.  §S  123-127;   Dec.  Dig.  {  46.*] 

4.  Evidence  (§  474*)— CoMPBTBycT  of  Opin- 
ion Evidence. 

In  an  action  against  an  electric  company 
for  trespass  in  cutting  timber  outside  of  the 
right  of  way  granted  by  plaintiff,  testimony  of 
a  witness,  who  had  made  an  examination  and 
testified  that  he  would  know  how  to  make  the 


estimate  about  as  well  as  any  one  else,  as  to 
the  amount  of  timber  cut,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  E)vidence, 
Cent  Dig.  i  2219;  Dec.  Dig.  §  474.*] 

Gaiy,  J.,  dissenting,  and  Hydrick,  J.,  dissent- 
ing in  part. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Ernest  Moore,  Special 
Judge. 

Action  by  Mary  A.  Montgomery  against  tbe 
Southern  Power  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Osborne,  IjU<cas  &  Cocke  and  John  T. 
Green,  for  appellant  J.  Harry  Foster,  for 
resx>ondent 

WOODS,  J.  The  plaintiff  by  her  deed  of 
conveyance  granted  to  the  defendant  an  ease- 
ment **to  go  in  and  upon  that  tract  of  land, 
situated  in  said  county  and  state,  bounded  by 
lands  of  W.  K,  Plylor,  Dr.  W.  M.  Crawford 
estate  (et  al.),  and  to  oonstmct  and  maintain 
in,  upon,  and  through  said  premises  in  a 
proper  maimer,  with  poles,  towers,  wires, 
and  other  necessary  apparatus  and  appli- 
ances, a  line  for  the  jMirpose  of  transmitting 
power  by  electricity,  together  with  the  right 
at  all  times  to  enter  upon  said  premises  for 
the  purpose  of  inspecting  said  lines  and  mak- 
ing necessary  repairs  and  alterations  there- 
on, together  with  the  right  to  cut  away  and 
ke^  clear  of  said  lines  all  trees  and  other 
llko  obstructions  that  may.  In  any  way,  en- 
danger the  proper  operation  of  the  same." 
As  the  consideration,  the  defendant  by  the 
same  deed  agreed  to  pay  $250  and  "to  cut 
and  cord  all  timber,  except  such  trees  as 
may  be  selected  by  Mary  A.  Montgomery  for 
milling  purposes,  those  to  be  cat  into  lengths 
nanied  by  owner." 

This  paper  meant  that  the  defendant 
should  have  a  right  of  way  over  the  land  to 
the  extent  reasonably  necessary  to  the  con- 
struction and  operation  of  Its  line,  to  be  used 
In  transmission  of  power  by  electricity.  The 
defendant  entered  upon  the  land  and  cut  out 
a  way  for  its  line.  Thereupon  the  plalntilt 
brought  this  action  tor  damages,  alleging 
that  the  defendant  had  agreed  that  the  right 
of  way  should  be  limited  to  80  feet ;  that  the 
failure  to  express  this  agreement  in  the  con- 
veyance was  due  to  the  fraud  and  misrep- 
resentation of  the  defendant  as  to  the  pur- 
port of  the  paper;  that  the  defendant  in  a 
reckless,  wanton,  and  willful  manner  had 
cut  through  the  plaintiff's  woods  an  opening 
varying  in  width  from  50  to  100  feet  beyond 
the  80  feet  right  of  way  which  the  plaintiff 
had  agreed  to  convey.  The  defendant  by  its 
answer  set  up  the  deed  of  conveyance  of  the 
right  of  way  above  recited,  denying  that  it 
had  been  procured  by  fraud  or  misrepresen- 
tation, and  alleged  that  no  injury  had  been 
done  to  the  land  beyond  that  authorized  by 
the  grant  from  the  plaintiff.     The  defend- 
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&iit  appeals  from  a  Judgment  of  $500  In  ta,- 
voT  of  the  plaintiff. 

The  exception  assigning  error  In  the  ad- 
mission of  evidence  as  to  a  parol  agreement 
at  variance  with  the  written  agreement  of  the 
right  of  way  was  taken  under  a  misapprehen- 
sion; for  the  court  held  the  plaintiff  hound 
hy  the  written  contract,  and,  whenever  ob- 
jection was  made,  either  excluded  or  struck 
out  all  testimony  offered  for  the  purpose  of 
showing  that  the  right  of  way  was  to  be  lim- 
ited to  80  feet. 

The  position  was  taken  on  the  motion  for 
nonsuit  that  there  was  a  fatal  variance  be- 
tween the  allegations  of  the  complaint  and 
the  evidence,  In  that  the  allegation  was  of 
a  trespass  beyond  a  right  of  way  limited  to 
80  feet,  and  the  evidence  offered  by  the 
plaintiff  was  of  a  trespass  by  the  cutting  of 
timber  in  excess  of  what  .was  reasonably 
necessary  for  the  construction  and  mainte- 
nance of  defendant's  line  for  the  transmis- 
sion of  power  by  electricity.  The  position 
is  not  well  taken.  That  which  gave  charac- 
ter to  the  action  was  the  allegatioi^  In  the 
complaint  of  defendant's  trespass  on  the 
land  of  the  plaintiff  by  cutting  more  of  the 
timber  than  was  authorized  by  the  contract. 
The  difference  between  the  pleadings  and 
the  proof  as  to  the  extent  of  the  cutting 
which  was  authorized  by  the  contract  was  a 
mere  detail,  having  no  effect  except  to  re- 
duce the  damage  recoverable.  The  variance 
was  not  such  as  to  change  materially  the 
issue  presented  by  the  pleadings,  or  to  sub- 
ject the  defendant  to  surprise  or  other  dis- 
advantage. 

The  defendant  further  contended  on  the 
motion  for  nonsuit  that  the  plaintiff  could 
not  in  this  action  recover  actual  damages 
without  proof  of  willfulness  or  wantonness, 
because  there  was  no  allegation  of  negligent- 
ly cutting  trees  beyond  the  right  of  way 
granted.  The  unsoundness  of  this  position 
Is  made  evident  by  observing  that  the  com- 
plaint would  have  stated  a  cause  of  action 
if  it  had  contained  no  charge  either  of  negli- 
gence or  willfulness  or  wantonness,  and 
merely  alleged  that  the  defendant  had  cut 
the  plaintiff's  timber  beyond  the  right  of 
way  granted.  Obviously  no  degree  of  care 
could  save  the  defendant  from  liability  for 
the  value  of  any  of  plaintiff's  timber  cut 
without  her  consent  No  allegation  of  negli- 
gence, therefore,  was  essential  to  the  recov- 
ery of  compensatory  damages.  Baldwin  v. 
Postal  Co.,  78  S.  C.  419,  59  S.  K  67.  As 
there  was  evidence  of  at  least  an  uninten- 
tional trespass  beyond  the  right  of  way,  a 
nonsuit  as  to  the  entire  case  was  properly 
refused. 

We  are  unable,  however,  to  agree  with  the 
circuit  judge  that  there  was  evidence  of  a 
willful  or  wanton  trespass,  and  are  of  the 
opinion  that  there  should  have  been  a  non- 
suit as  to  the  cause  of  action  for  punitive 
damages.  These  facts  appear  from  the  evi- 
dence on  behalf  of  the  plaintiff.    L.  B.  Sloope, 


the  agent  of  the  defendant;  who  acquired  for 
it  the  grant  from  the  plaintiff,  pat  a  num- 
ber of  men  to  work  cutting  out  the  way  for 
the  line.  According  to  the  survey  the  width 
of  the  way  cut  by  these  men  ranged  from  100 
to  207  feet,  and  was  in  several  places  great- 
er than  was  necessary  to  protect  the  defend- 
ant's towers  and  wires  from  falling  timber. 
But  there  was  no  evidence  of  willfulness  or 
wantonness  on  the  part  of  the  cutters. 

The  contention  of  plaintilTs  counsel  that 
like  evidence  was  held  sufficient  to  carry  the 
case  to  the  Jury  on  the  issue  of  willfulness 
and  wantonness  in  Farls  v.  American  Tel. 
06.,  84  S.  O.  102,  65  S.  B.  1017,  is  not  well 
founded.  There  the  trespass  was  committed 
when  the  agent  of  defendant  in  charge  knew 
that  he  had  not  obtained  the  requisite  sig- 
natures to  the  paper  under  which  the  de- 
fendant entered,  the  subordinate  agent  In 
charge  of  the  cutting  paid  no  attention  to  a 
warning  that  the  company  had  no  right 
whatever  to  cut  the  trees,  and  no  measure- 
ments or  other  precautions  were  taken,  al- 
though the  special  and  great  value  of  the 
trees  to  the  church  for  shade  and  beauty,  as 
wefll  as  association,  was  so  evident  that  the 
mind  even  of  a  careless  man  could  not  have 
faUed  to  advert  to  the  duty  to  take  careful 
measurements,  so  as  to  spare  all  valuable 
trees  not  endangering  the  wires  and  poles. 
The  facts  are  very  different  In  this  case. 
Indeed,  evil  Intent  and  wanton  disregard 
of  plaintiff's  rights  were  practically  disprov- 
ed by  the  testimony  of  Hugh  Montgomery, 
plaintififs  son,  who  testified  that  he  com- 
plained to  the  men  that  they  were  catting  a 
way  unnecessarily  wide ;  that  they  referred 
him  to  Mr.  Sloope,  the  man  in  charge ;  that 
he  saw  Mr.  Sloope,  and  "he  got  after  the 
hands  about  it,  and  told  them  not  to  cut  any 
more."  This  evidence  leads  to  the  infer- 
ence of  negligence  in  not  providing  more 
careful  supervision  of  the  cutters;  but  it 
leads  away  from  any  Inference  of  intention- 
al or  wanton  wrong,  and  shows  a  purpose  to 
respect  and  guard  the  rights  of  the  plaintiff. 
We  think,  therefore,  that  the  circuit  judge 
erred  in  not  holding  that  the  defendant 
could  be  held  liable  only  for  actual  dam- 
ages. 

The  defendant  was  not  allowed  by  the 
court  to  elicit  from  its  witness  N.  B.  Cousar 
his  estimate  of  the  number  of  trees  unneces- 
sarily cut  In  opening  the  right  of  way.  This 
evidence  was  clearly  competent  and  import- 
ant The  witness  did  not  claim  to  be  spe- 
cially expert  in  making  such  estimates.  But 
he  had  made  an  examination,  and  testified 
that  he  would  know  how  to  make  the  esti- 
mate about  as  well  as  any  one  else.  In  cases 
like  this  the  quantity  of  timber  destroyed 
must  necessarily  be  ascertained  by  estimate, 
and  the  estimates  of  practical  men  of  affairs 
are  admissible.  Virginia-Oarollna  Chemical 
Co.  V.  Klrven,  57  S.  U  445,  ^5  S.  B.  745, 
Dent  V.  South-Bound  Ry.  Co.,  61  S.  C.  329. 
39  S.  E.  527;   Perry  v.  Jefferies,  61  S.  a 
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292,  39  S.  E.  515 ;  Wofford  t.  Clinton  Cotton 
Mills,  72  S.  a  346,  51  S.  E.  9ia 

We  think  that  the  judgment  of  the  drcolt 
court  should  be  reversed,  and  the  cause  be 
remanded  to  that  court  for  a  new  trial ;  but, 
the  court  being  equally  divided,  the  judg- 
ment of  the  circuit  court  is  affirmed. 

GARY,  A.  J.,  dissents. 

HYDRICE;  J.  (concurring  and  dissenting). 
I  concur  in  the  opinion  of  Mr.  Justice 
WOODS,  except  upon  the  two  points  upcm 
which  the  conclusion  is  reached  that  the 
judgment  of  the  circuit  court  should  be  re- 
versed. There  was  testimony  that  the  usual 
width  of  the  right  of  way  required  for  de- 
fendant's purposes  was  80  feet,  with  the 
right  to  cut  any  trees  beyond  that  width  tall 
enough  to  endanger  its  wires.  L.  B.  Sloope 
and  J.  P.  King,  agents  of  defendant,  both 
testified  that  they  Instructed  the  servants  of 
defendant  set  to  cut  out  the  right  of  way 
through  the  plaintiff's  land,  to  clear  a  way  80 
feet  wide,  and  Mr.  King  said  he  told  them 
that  he  would  designate  the  trees  beyond  the 
80  feet  which  should  be  cut.  When  plain- 
tlfT's  son  called  the  attention  of  the  cutters 
to  the  fact  that  they  were  cutting  beyond  the 
80  feet,  and  objected  to  it,  he  was  told  that 
they  were  cutting  according  to  the  directions 
of  Mr.  Sloope,  and  they  continued  to  cut  be- 
yond the  80  feet,  notwithstanding  his  objec- 
tion, until  they  were  afterwards  stopped. 
True,  when  Mr.  Sloope  came,  and  his  atten- 
tion was  called  to  the  unnecessary  cutting, 
and  objection  made,  he  ordered  the  cutters 
to  stop,  which,  as  to  that  particular  matter, 
leads  away  from  the  inference  of  an  inten- 
tional disregard  of  the  plalntifTs  rights  on 
the  part  of  Mr.  Sloope.  But  the  cutters  were 
also  the  servants  of  defendant,  for  whose 
acts  the  defendant  is  liable,  and  this  testi- 
mony tends  to  show  that  they  cut  unneces- 
sarily and  beyond  the  80  feet,  after  their 
attention  had  been  called  to  the  fact,  and 
objection  made.  This  testimony  was  clear- 
ly sufficient  to  warrant  a  reasonable  infer- 
ence of  a  reckless  disregard  by  them  of  the 
rights  of  the  plaintiff.  Moreover,  the  testi- 
mony shows  that  the  cutting  through  plain- 
tiff's land  was  continued  three  or  four 
weeks,  and  that  once  a  week  either  Mr. 
Sloope  or  Mr.  King  went  there  to  see  after 
the  work  and  pay  off  the  hands.  Now,  as 
the  usual  right  of  way  cut  out  was  only 
80  feet,  and  as  their  instructions  had  been 
to  cut  out  only  80  feet  through  plaintiff's 
lands,  and,  as  the  testimony  shows  that  a 
way  averaging  150  feet  was  actually  cut  out, 
and  in  some  places  as  much  as  200  feet,  I 
think  the  conclusion  would  not  be  unreason- 
able that  they  (Sloope  and  King)  must  have 
seen  and  known  the  extent  of  the  unneces- 
sary cutting,  and  their  failure  to  stop  it 
evinced    that    degree    of    carelessness    from 


which  an  inference  of  indifference  to  the 
plaintiff's  right  might  reasonably  be  drawn. 
I  think,  therefore,  there  was  no  error  in  re- 
fusing to  nonsuit  plaintiff's  demand  for  puni- 
tive damages,  and  in  submitting  that  issue 
to  the  jury. 

I  agree  that  the  testimony  of  the  witness 
Cousar  was  competent,  and  should  have  been 
admitted.  But  the  defendant  practically  had 
the  benefit  of  It ;  for  the  witness  did  testify 
to  the  facts  from  which  hia  (pinion  as  to 
the  extent  of  the  unnecessary  cutting  was 
drawn,  and,  besides,  defendant  had  an 
abundance  of  testimony  upon  the  same  point 
from  other  witnesses.  In  fact,  there  was 
scarcely  any  difference  upon  that  point  be- 
tween the  witnesses  for  the  plaintiff  and 
those  for  the  defendant  I  think,  therefore, 
the  error  was  not  prejudicial,  and  is  not  of 
sufficient  consequence  to  call  for  a  reversal 
of  the  judgment 

For  these  reasons^  I  dissent  from  the  Judg- 
ment of  reversal. 


(86  S.  C.  470) 

MORDEOAI  T.  CANTY  et  al. 

(Supreme  Court  of  South  Carolina.     Aug.   2, 
1910.    On  Rehearing.     Sept  29,  1910.) 

1.  Appeal  and   Ebbob   ({  1008*)— Review- 
Findings. 

Findings  of  fact  by  the  circuit  court  in  an 
action  at  law  are  not  reviewable  in  the  Supreme 
Court. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3955;  Dec  Dig.  §  1008.*] 

2.  Wills  (§{  52, 163,  288*)— Contest— Burden 
OP  Pboof. 

When  the  formal  execution  of  a  will  is  ad- 
mitted or  proved,  a  prima  facie  case  la  made 
out  warranting  probate,  and  generally  the  bur- 
den is  then  on  contestant  to  prove  fraud,  undue 
Influence,  incapacity,  or  other  objection  to  the 
will,  and  this  burden  remains  on  him  to  the  end. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  101,  388,  651;    Dec.  Dig.  {§  52,  163, 

288.*] 

3.  WiLM  (§  263*)— Pbobatb— Pabties. 

Civ.  Code  1902,  §  2491,  providing  that  pro- 
bate of  a  will  in  common  form  shall  be  good 
unless  some  one  interested  to  invalidate  the  will 
gives  notice,  etc.,  and  that  all  persons  who 
would  have  been  entitled  to  distribution  of  the 
estate  if  the  decedent  had  died  intestate  shall 
be  summoned,  does  not  preclude  making  as  par- 
ties to  a  probate  proceeding  beneficiaries  under 
a  prior  will  though  they  are  not  heirs ;  and  an 
executor  is  entitled  to  make  them  parties  to 
avoid  independent  litigation  with  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  608-614 ;   Dec.  Dig.  §  263.*] 

4.  Parties   (§   51*)- Bbingino   In-^udicjial 
Power. 

When  jurisdiction  of  a  subject-matter  is 
conferred  on  a  court,  the  power  to  bring  before 
it  all  necessary  and  proper  parties  for  the  de- 
termination of  the  matter  follows  as  an  incident 
to  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §  80 ;   Dec.  Dig.  §  51.*] 

5.  Wills  (§  374*)— Probate— Appeal  —  Sub- 
mission of  Issues  to  Jury. 

On  appeal  from  a  decree  of  the  probate 
court  in  probate  proceedings,  it  was  not  error  to 
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refnse  a  trial  de  novo  before  a  juiy  until  after 
the  anpeal  was  beard,  since  it  might  have  ap- 
peared on  hearing  the  appeal  that  only  qnestione 
of  law  were  involved.  / 

lEA.  Note.—For  other  cases,  see  Wills,  Cent. 
Dig.  t  840 ;    Dec.  Dig.  t  374.<J 

6.  Wills   (§   374*)— Pbobatb— Affkait-Sub- 
MI8SI0N  OF  Issues  to  Jukt. 

Where  it  appeared  on  appeal  from  a  decree 
of  the  probate  court  in  probate  proceedings  that 
the  case  was  decided  on  a  question  of  law  with- 
out considering  the  facts,  tnou^h  issues  of  fact 
were  involved,  it  was  discretionary  with  the 
circuit  court  to  order  a  trial  de  novo  before  a 
jntjy  instead  of  reversing  the  judgment  and  re 
manding  the  case  to  the  probate  court  for  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent 
Dig.  f  840 ;   Dec.  Dig.  i  374.*] 

7.  Wills  (§  358*)— Probate— Appeal— Dboi- 
BioNB  Reviewable. 

No  appeal  lies  to  the  Supreme  Court  from 
an  order  of  the  circuit  court  on  appeal  from  a 
decree  of  the  probate  court  in  probate  proceed- 
ings refusing  a  tri«U  de  novo  bdore  a  jury. 

[ESd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §  822;   Dec.  Dig.  |  86a*] 

&  Wills  (§  391*)— Pbobatb— Appeal— Dispo- 
sition. 

Where  it  appeared  on  appeal  from  a  decree 
of  the  probate  court  in  probate  proceedings  that 
the  case  was  decided  on  a  question  of  law  with- 
out considering  the  facts,  though  issues  of  fact 
were  involved,  the  circuit  court  could  order  a 
new  trial  in  the  probate  court  in  order  that  the 
parties  might  have  the  judgment  of  the  court  of 
the  original  jurisdiction,  before  whom  the  wit- 
nesses were  examined,  on  the  issues  of  fact 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  {  863;   Dec.  Dig.  |  391.*] 

9.  Wills  (§  163*)— Probate- Undue  Influ- 
enob— e^^idbnce. 

In  proceedings  to  probate  a  will  devising 
the  entire  estate  to  an  executor,  he  could  show 
that  he  filed  with  it  a  declaration  of  trust  in 
favor  of  others  to  rebut  the  presumption  of  im- 
proper inducement  arising  from  proof  of  the  pro- 
cunng  b}r  a  party  of  the  will  under  which  he 
takes  an  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §  396;  Dec  Dig.  §  163.*] 

10.  Wills  (§  114*)  —  Witnesses -^  Effect  op 
Attestation  . 

The  fact  that  one  attests  a  will  as  a  witness 
implies  an  opinion  on  his  part  that  testator  has 
testamentary  capacity. 

[E3d.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  {§  277-'279 ;  Dec.  Dig.  §  114.*] 

11.  Wills  (§  114*)— Testamentary  Capacitt 
-Witnesses. 

Where  nothing  appears  to  the  contrary, 
witnesses  to  a  will  may  assume  that  testator  is 
sane,  and  has  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §§  277-279 ;    Dec.  Dig.  §  114.*] 

On  Rehearing. 

12.  Wills  (§  288*)— Contest— Evidence. 

Contestants  of  a  will  can  rely  entirely  on 
evidence  introduced  by  proponent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §  651 ;   Dec.  Dig.  §  288.*] 

13.  Appeal  and  Ebrob  (§  1195*) — Intermedi- 
ate Appeal— Remarks  by  Judge— Conclu- 
siveness. 

Where  a  circuit  judge  on  appeal  from  a  de- 
cree of  the  probate  court  in  probate  proceedings 
did  not  undertake  to  pass  final  judgment  on  the 
facts  and  granted  a  new  trial,  his  remarks  in 


passing  OB  exceptions  as  to  the  suffidencj  of 
the  testimony  are  not  res  judicata. 

[E3d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §t  4061-1665;  Dec.  Dig.  | 
1195.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  S.  W.  G.  Shlpp,  Judge. 

Petition  by  T.  Moultrie  Mordecai,  executor, 
against  Michael  V.  Canty  and  others  to  pro- 
bate a  will.  From  the  decree  of  the  circuit 
court  on  appeal  from  probate  court,  defend- 
ants Elizabeth  F.  O'Neill  and  another  ap- 
peal.   Affirmed. 

Logan  ft  Grace,  (or  appellants.  Mitchell 
&  Smith,  Miller,  Whaley  ^  Blssell,  and  Geo. 
H.  Moffett,  for  respondents. 

HYDRICK,  J.  Two  papers,  each  purport- 
ing to  be  the  last  will  of  Michael  C.  O'NeiU, 
were  admitted  to  probate  In  common  form 
In  the  probate  court  of  Charleston.  By  the 
first,  which  bears  date  S^tember  5,  1907, 
legacies  are  given  to  Mary  and  Elizabeth 
O'Neill,  James  and  Henry  Gorbett,  St  Frau- 
ds Xavler  Infirmary,  the  trustees  of  the  Col- 
lege of  Charleston,  Walford  Johnson,  and 
the  residue  to  Edmund  Kemble  and  J.  W. 
O'Connell.  By  the  second,  which  bears  date 
September  19, 1907,  the  whole  estate  Is  given 
to  T.  Moultrie  Mordecal,  who  is  named  ex- 
ecutor, with  full  power  of  sale  and  disposi- 
tion at  his  discretion.  The  executor  filed 
with  this  will,  when  It  was  admitted  to  pro- 
bate, a  declaration  of  trust,  bearing  date 
September  19,  1907,  which  contained  the  fol- 
lowing recital:  "Whereas,  Michael  C.  O'Neill 
has  this  day  made  a  will  devising  his  entire 
estate  to  me,  and  appointing  me  sole  ex- 
ecutor thereunder:  Now,  therefore,  I  de- 
clare that  subject  to  the  payment  of  his 
debts,  and  the  legacies  and  annuities  herein- 
after mentioned,  I  hold  the  said  estate  In 
trust  for  William  Henry  Gorbett  and  James 
Corbett,  of  New  Tork  City,  N.  T."  Follow- 
ing this  recital  a  number  of  gifts  and  annui- 
ties are  provided  for.  Upon  the  petition  of 
Michael  V.  Canty,  alleging  that  he  is  an  heir 
of  testator  and  Interested  to  Invalidate  both 
wills,  the  executor  of  the  will  of  September 
19th  was  ordered  to  prove  the  same  In  due 
form  of  law.  He  filed  his  petition  containing 
the  usual  allegations,  and  also  an  allegation 
of  the  probate,  In  common  form,  of  the  will 
of  September  5th.  The  beneficiaries  under 
the  win  of  September  5th  and  the  heirs  of 
testator  were  made  parties,  Mary  and  Eliza- 
beth 0*NeUl  and  Kemble  and  O'ConneU  an- 
swered, denying  the  validity  of  the  will  of 
September  19th,  and  St  Francis  Xavler 
Infirmary  answerjBd,  admitting  the  validity 
thereof.  The  other  respondents  do  not  ap- 
pear to  have  answered.  On  motion  of  attor- 
neys of  Mary  and  Elizabeth  O'Neill,  the 
names  of  all  respondents,  except  those  al* 
leged  to  be  heirs  of  testator,  were  strickes 
from  the  records  as  Improper  parties.    The 


•For  oUi«r  cases  see  same  topic  and  lectlon  NUMBBR  In  Deo.  Dig.  A  Am.  Dig.  Key  Ho.  SerlM  *  Rep'r  Ind«x«t 
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three  subscribing  witnesses  to  the  wUl  of 
^September  19th  were  examined.  They  testi- 
fied that,  at  the  suggestion  of  Mr.  Mordecal, 
Mr.  O'Neill  acknowledged  the  paper  to  be  his 
will  and  requested  them  to  witness  it,  and 
they  proved  the  formal  execution  thereof. 
The  declaration  of  trust  was  proved  and  of- 
fered in  evidence,  but  excluded  on  the  ground 
that  it  was  not  a  part  of  the  will,  not.  having 
been  referred  to  therein,  and  was  therefore 
irrelevant  at  that  stage  of  the  case.  The 
court  ruled,  however,  that  It  might  become 
admissible  in  reply  to  the  evidence  against 
the  will.  On  close  of  petitioner's  testimony, 
Mary  and  Elizabeth  O'Neill  moved  to  dismiss 
the  proceeding,  and  to  have  the  will  of  Sep- 
tember 19th  adjudged  not  to  be  the  last  will 
of  testator  on  the  ground  that  a  prima  facie 
case  had  not  been  made  out  in  favor  of  said 
will.  The  motion  was  based  on  numerous 
grounds,  which  raised,  however,  practically 
only  two  points:  (1)  That  the  witnesses  to 
the  will  had  not  ascertained,  and  were  there- 
fore ignorant  of  and  could  not  testify  to  the 
testamentary  capacity  of  the  testator.  (2) 
Because  it  appeared  in  evidence  that  the  re- 
lation of  client  and  attorney  existed  be- 
tween the  testator  and  executor;  that  the 
will  was  in  the  handwriting  of  the  executor's 
partner;  that  it  was  signed  by  testator's 
mark,  without  any  explanation  of  why  he  did 
not  sign  his  name,  though  he  could  write; 
that  it  was  executed  in  the  private  office  of 
the  executor,  no  one  being  present,  except 
the  executor,  the  testator,  and  the  witnesses, 
who  were  the  executor's  private  clerks ;  that 
its  date  appeared  to  have  been  altered,  and 
the  witnesses  were  unable  to  fix  the  date  of 
execution;  that  another  will  of  only  a  few 
days  anterior  date  was  In  existence;  and 
that  the  executor  was  the  sole  beneficiary — 
that  these  facts  and  circumstances,  one  or 
more  in  combination,  raised  such  a  presump- 
tion against  the  validity  of  the  will  as  de- 
stroyed the  prima  facie  case  made  by  proof 
of  formal  execution,  and  shifted  the  burden 
to  proponent  to  prove  testamentary  capacity 
and  intention.  The  probate  court  overruled 
all  the  grounds  except  the  first  As  to  the 
others,  the  court  said  that  having  excluded 
the  declaration  of  trust,  which  was  evidently 
offered  for  the  purpose  of  showing  that  the 
executor  took  no  beneficial  Interest  under  the 
will,  and  having  held  that  it  might  become 
admissible  in  reply  to  evidence  against  the 
will,  it  would  stultify  itself,  if  it  sustained 
the  motion  on  these  grounds.  As  to  the  first, 
the  court  held  that  under  the  authority  of 
Heyward  v.  Hazard,  1  Bay,  335,  the  failure 
of  the  witnesses  to  ascertain  the  mental  ca- 
pacity of  the  testator  and  give  evidence  there- 
of was  fatal  to  the  will.  Thereupon  a  formal 
decree,  adjudging  the  will  propounded  not 
to  be  the  last  will  of  testator,  was  entered. 
From  this  decree,  the  executor  and  Mary 
and  Elizabeth  O'Neill  and  St  Francis  Xavier 
Infirmary  appealed  to  the  circuit  court.  The 
executor's   exceptions    were    numerous,    but 


they  really- ftiBigned  only  three  grounds  of 
error:  (1)  In  sustaining  the  motion  on  the 
ground  stated.  (2)  In  excluding  the  declara- 
tion of  trust  (3)  In  striking  out  the  parties 
named  as  beneficiaries  under  the  will  of  Sep- 
tember 5th.  l*he  appeal  of  the  Infirmary  al- 
so alleged  error  in  striking  out  said  parties. 
Mary  and  Elizabeth  O'Neill  presented  numer- 
ous exceptions,  but,  In  one  form  or  another, 
they  involved  only  the  point  that  the  pro- 
bate court  erred  in  not  sustaining  the  sec- 
ond ground  of  their  motion,  as  it  is  above 
stated.  They  also  served  notice  that  they 
would  move  the  circuit  court  for  a  trial  de 
novo  In  that  court,  and  for  the  submission 
to  a  jury  therein  of  an  issue  of  will  or  no 
will. 

Upon  the  call  of  the  case  in  the  circuit 
court  the  motion  for  a  trial  de  novo  there- 
in before  a  jury  was  pressed^  but  the  court 
declined  to  pass  on  the  motion  until  the  ap- 
peal was  heard.  Having  heard  the  appeal, 
the  circuit  court  reversed  the  judgment  cl 
the  probate  court,  and  remanded  the  case 
for  a  new  trial,  holding  that  the  probate 
court  erred  (1)  In  striking  from  the  record 
as  improper  parties  the  beneficiaries  under 
the  will  of  September  5th;  (2)  in  holding 
that  the  failure  of  the  witnesses  to  ascertain 
the  testamentary  capacity  of  the  testator 
and  give  evidence  thereof  was  fatal  to  the 
will;  and  (3)  inferentially,  as  will  be  seen 
by  the  quotation  from  the  circuit  decree  be- 
low, in  excluding  the  declaration  of  trust 
The  court  further  held  that  the  probate 
court  did  not  err  In  refusing  to  sustain  the 
motion  to  dismiss  the  proceeding  and  declare 
the  will  invalid  on  the  other  grounds  urged 
by  the  appellants.  The  disposition  of  these 
grounds  by  the  circuit  court  was  as  follows: 
"I  have  carefully  considered  the  other 
grounds  of  the  motion  to  dismiss,  and  I  am 
satisfied  with  the  reasoning  of  the  judge  of 
probate,  and  think  that  he  properly  refused 
to  dismiss  the  proceedings  on  these  grounds. 
It  was  contended  before  the  judge  of  pro- 
bate, and  also  in  the  argument  before  me, 
by  contestants,  that  the  will  should  be  set 
aside  because  it  appeared  that  the  will  left 
the  entire  estate  to  Mr.  Mordecai,  between 
whom  and  the  testator  there  had  existed  the 
relation  of  attorney  and  client;  that  the 
will  was  in  the  handwriting  of  one  of  Mr. 
Mordecai's  law  partners,  and  was  witnessed 
by  three  of  the  clerks  or  stenographers  in 
Mr.  Mordecai's  office.  It  Is  very  true  that 
the  law  looks  with  jealousy  upon  the  deal- 
ings of  an  attorney  with  his  client  and  will 
require,  upon  the  part  of  the  attorney,  the 
utmost  good  faith  and  fair  dealing;  but  I 
think  the  judge  of  probate  properly  refused 
to  set  aside  the  will  upon  the  above  grounds, 
and  especially  in  the  light  of  the  declaration 
of  trust  filed  with  the  probate  court  when 
the  will  was  first  offered  for  probate.  Cer- 
tainly the  law  puts  no  constraint  upon  the 
power  of  a  person  to  dispos^  of  his  property 
as  he  sees  proper.     He  may  give  it  to  a 
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stranger,  or  to  one  having  no  claim  upon 
him,  If  he  sees  proper.  Lee  v.  ^Lee,  4  Mc- 
Cord,  195,  17  Am.  Dec.  722.  The  contest- 
ants upon  another  trial  will  have  full  op- 
portunity to  show  any  want  of  good  faith, 
unfair  dealings,  undue  Influence,  or  any  oth- 
er ground  that  they  can  why  the  will  should 
not  stand,  but  certainly  they  have  failed  to 
bring  out  facts  sufficient  on  the  cross-exam- 
ination of  witnesses  for  i>etltioner,  or  from 
the  will  itself,  to  set  It  aside  without  other 
proof."  From  this  decree  Mary  and  Eliza- 
beth O'Neill  appealed.  The  grounds  of  their 
appeal  are  too  numerous  and  lengthy  to  set 
them  out  in  full.  They  present  the  following 
assignments  of  error:  (1)  In  not  holding 
that  the  probate  court  erred  in  refusing  to 
sustain  their  motion  on  the  other  grounds 
urged  by  them ;  (2)  in  holding  that  the  bene- 
ficiaries under  the  will  of  September  5th  are 
proper  parties  to  this  proceeding;  (3)  In  re- 
fusing their  motion  for  a  trial  de  novo  be- 
fore a  jury  in  the  circuit  court;  (4)  in  not 
specifically  passing  upon  the  admissibility 
of  the  d-eclaratlon  of  trust;  (5)  In  not  sus- 
taining the  ruling  of  the  probate  court  on 
the  ground  upon  which  it  was  based. 

The  grounds,  other  than  the  one  sustained 
by  the  probate  court,  upon  which  appellants 
urged  that  the  will  should  be  declared  in- 
valid. Involved  a  consideration  of  certain 
facts,  which  they  alleged  appeared  in  evi- 
dence, and  the  weight  and  sufficiency  of  those 
facts  and  of  the  Inferences  and  presumptions 
properly  arising  therefrom.  This  being  a  law 
case,  the  findings  of  ^  the  circuit  court  upon 
questions  of  fact  are  not  reviewable  in  this 
court.  In  re  Solomon's  Estate,  74  S.  C.  189, 
54  S.  E.  207;  Thames  v.  Rouse,  82  S.  C.  40, 
62  S.  R  254.  These  grounds  involved  also 
a  question  of  law:  Whether,  on  proof  of  the 
facts  and  circumstances  therein  mentioned, 
the  burden  shifted  to  the  proponent  of  the 
will  to  prove  affirmatively  testamentary  ca- 
pacity. Without  undertiiking  to  review  the 
cases,  the  efiiect  of  the  decisions  of  this  court 
upon  that  question  is  that,  when  the  formal 
execution  of  a  will  is  admitted  or  proved,  a 
prima  facie  case  is  made  out ;  and,  as  a  gen- 
eral rule,  subject  to  some  exceptions,  the 
burden  is  then  on  the  contestants  to  prove 
fraud,  undue  influence,  Incapacity,  or  other 
ground  of  objection  to  the  will,  and  this  bur- 
den remains  upon  them  to  the  end.  Hobby 
V.  Bobo,  reported  in  a  note  to  McKnight  v. 
Wright,  12  Rich.  Law,  247;  Black  v.  Ellis, 
3  Hill,  Law,  73;  Scarborough  v.  Baskin,  65 
S.  C.  558^  44  S.  E2.  63 ;  Thames  v.  Rouse,  82 
S.  C.  40,  62  S.  E.  254. 

Appellants  contend  that  section  2491,  Code 
1902,  provides  who  shall  be  made  parties  to 
such  proceedings.  That  section  does  provide 
that,  upon  the  filing  of  a  petition  to  prove  a 
will  in  due  form  of  law,  *'all  such  persons 
as  would  have  been  entitled  to  distribution 
of  the  estate,  if  the  deceased  had  died  intes- 
t£ite,  shall  be  summoned  to  answer  the  peti- 
tion."    While  such  persons  are  by  the  lan- 


guage of  the  statute,  made  neceasairy  parties, 
there  is  nothing  in  the  language  of  the  statute 
to  indicate  an  intention  tliat  other  persons 
who  may  be  interested  in  contesting  a  will 
shall  not  be  made  parties.  The  first  two  lines 
of  the  section  seem  to  indicate  the  contrary: 
"Probate  In  common  form  shall  be  good,  un- 
less some  person  or  persons  interested  to  in- 
validate the  said  paper  as  a  will  shall  give 
notice  to  the  judge  of  probate,"  etc.  This 
language  seems  to  indicate  an  intention  that 
any  person  interested  to  Invalidate  a  will, 
whether  an  heir  or  not,  may  give  the  notice 
to  require  It  proved  in  due  form  of  law.  The 
beneficiaries  of  an  older  will  may  l)e  more 
interested  to  invalidate  a  later  will  than  the 
heirs.  It  is  a .  fundamental  and  universal 
principle  of  law  that  no  man  shall  be  con- 
cluded by  a  judgment  until  he  has  had  his 
day  In  court  The  beneficiaries  under  the 
will  of  September  5th  were  interested  to  In- 
validate the  will  of  September  19th,  and  their 
rights  would  not  have  been  concluded  by  the 
judgment  unless  they  had  been  made  parties. 
The  executor  had  the  right  to  have  them 
made  parties,  to  the  end  that  he  might  not 
be  compelled  to  litigate  with  them  the  same 
question  which  he  had  litigated  with  the 
heirs.  It  Is  not  necessary  to  look  for  any 
statute  conferring  power  on  the  probate  court 
to  make  them  parties.  When  jurisdiction  of 
a  subject-matter  is  conferred  upon  a  court, 
the  power  to  bring  before  it  all  necessary 
and  proper  parties  for  the  determination  of 
the  matter  follows  as  an  incident  to  the  juris- 
diction. 

Tbere  was  no  error  in  refusing  the  motion 
for  a  trial  de  novo  before  a  jury  until  after 
the  appeal  was  heard  for  the  reason  that  it 
might  have  appeared  on  hearing  the  appeal 
that  only  questions  of  law  were  involved,  and, 
in  that  event,  there  would  have  been  no  issue 
for  a  jury.  Having  discovered  from  a  con- 
sideration of  the  appeal  that  issues  of  fact 
were  involved,  the  court  might  in  its  discre- 
tion have  ordered  a  trial  de  novo  before  a 
jury,  instead  of  reversing  the  judgment  and 
remanding  the  case  to  the  probate  court  for 
a  new  trial.  That  might  have  been  the  bet- 
ter course;  for,  as  said  in  Myers  v.  CHan- 
lon,  12  Rich.  Eq.  203-204:  **In  truth,  the 
validity  of  a  contested  will  is  tried  and  deter- 
mined practically  in  the  court  of  common 
pleas.  The  primary  decree  of  the  ordinary 
in  such  controversies  is  regarded  by  the  par- 
ties as  comparatively  immaterial.  It  is  upon 
the  appeal  to  the  law  courts  that  the  actual 
contest,  the  substantial  trial,  really  occurs." 
Prater  v.  Whittle,  16  S.  CX  41.  But  that 
was  a  matter  resting  in  the  sound  discretion 
of  the  circuit  court  whose  order  as  to  that 
matter  Is  not  appealable.  Lampley  v.  Rail- 
road. 77  S.  C.  319,  57  S.  E.  1104;  Jones  v. 
Woodside  Cotton  Mills,  83  S.  a  565,  65  S.  E. 
819,  and  cases  cited.  The  circuit  court  un- 
questionably had  the  power  to  reverse  the 
judgment  and  order  a  new  trial.  Stark  v. 
Hopson,  22  S.  G.  42;   Ex  parte  White,  33  S. 
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G.  442,  12  S.  ES.  5.  The  fact  that  the  probate 
court  had  decided  the  case  on  a  question  of 
law  without  considering  the  facts  was  a  suf- 
ficient reason  for  ordering  a  new  trial  in 
that  court,  in  order  that  the  parties  might 
have  the  Judgment  of  the  court  of  original 
Jurisdiction,  before  whom  the  "v^itnesses  were 
examined,  upon  the  issues  of  fact 

The  circuit  court  held,  inferentially,  at 
least,  that  the  declaration  of  trust  was  ad- 
missible; for  In  passing  upon  appellants'  ex- 
ceptions the  court  said,  "I  think  the  Judge 
of  probate  properly  refused  to  set  aside  the 
will  upon  the  above  grounds,  and  especially 
in  the  light  of  the  declaration  of  trust," 
which  shows  clearly  that  the  court  held  that 
the  declaration  of  trust  should  have  been  ad- 
mitted. It  was  competent  and  relevant  be- 
cause It  tended  to  rebut  the  presumption 
which  appellants  contend  arises  from  proof 
of  the  procuring  by  a  party  of  a  will  under 
which  he  takes  an  Interest  We  are  not  call- 
ed upon  here  to  discuss  the  circumstances 
under  which  such  a  presumption  does  arise, 
or  the  force  and  effect  which  it  should  have. 
That  depends  upon  the  circumstances.  Tom- 
kins  V.  Tomkins,  1  Bailey,  92,  19  Am.  Dec. 
656;  McKnight  v.  Wright,  12  Rich.  Law,  247; 
Hobby  V.  Bobo,  12  Rich.  Law,  247,  note.  In 
McKnight  V.  Wright  such  a  declaration, 
though  made  long  after  the  execution  of  the 
will,  was  admitted,  though  It  does  not  ap- 
pear that  its  admissibility  was  questioned. 

The  fifth  assignment  of  error  cannot  be 
sustained.  In  the  case  of  Heyward  v.  Haz- 
ard, 1  Bay,  344,  which  was  relied  upon  by 
the  probate  Judge  to  sustain  his  ruling,  it  is 
said:  '*The  third  requisite  (in  the  execution 
of  a  will)  is  the  attestation.  The  true  con- 
struction of  law  under  this  head  had  always 
been  that  the  act  called  the  attention  of  the 
witnesses  to  the  situation  of  the  testator  him- 
self; and  this  particularly  relates  to  his  san- 
ity. The  witnesses  are  not  called  upon  by 
the  act  to  attest  the  mere  factum  of  signing, 
but  the  capacity  of  the  testator.  The  busi- 
ness, then,  of  the  persons  required  by  the 
statute  to  be  present  at  executing  a  will,  is 
not  barely  to  attest  the  corporeal  act  of  sign- 
ing, but  to  try.  Judge,  and  determine  whether 
the  testator  Is  compos  to  sign;  that  is,  of  a 
sound  mind,  as  every  will,  upon  the  face  of 
it  imports.  And  upon  every  controversy  the 
heir  at  law  or  other  person  interested  has  a 
right  to  a  proof  of  sanity  from  every  one  of 
them  whom  the  statute  has  placed  around 
the  testator.  There  is  no  security  but  the 
witnesses  and  their  integrity."  The  language 
above  quoted  was  used  by  the  Judges  in  their 
charge  to  the  Jury  in  a  case  in  which  the 
validity  of  a  will  was  in  question.  At  that 
time  the  Judges  were  allowed  to  advise  the 
Juries  as  to  the  weight  which  should  be  given 
the  testimony.  It  appeared  that  the  testator 
was  subject  to  fits  of  insanity,  occasioned  by 
hard  drinking,  but,  after  these  fits  were  over, 
he  regained  his  senses.    The  witnesses  to  the 


will  all  testified  that  at  the  time  of  its  ex- 
ecution he  was  "perfectly  in  his  senses.**  The 
witnesses  contra  testified  to  his  conduct  and 
appearances  at  other  times.  The  Judges  were 
evidently  trying  to  Impress  upon  the  Jury  the 
weight  which  they  should  give  the  testimony 
of  the  witnesses  to  the  will  who  gave  evi- 
dence of  testator's  condition  at  the  time  of 
its  execution,  for  they  charged  the  Jury  fur- 
ther: .  **The  three  witnesses  to  the  will  all 
swear  positively  that  he  was  perfectly  in 
his  senses  the  day  it  was  signed;  and  tiiere 
is  nothing  to  impeach  in  the  least  their  cred- 
ibility." So  that  when  the  circumstances 
under  which  the  language  above  quoted  was 
used  are  considered,  it  loses  much  of  its  force 
in  establishing  a  general  principle  of  law  ap- 
plicable to  all  cases.  But  while  the  language 
quoted  does  indicate  the  duty  of  persons  call- 
ed upon  to  witness  a  will,  and  the  right  of 
the  parties  to  their  opinion,  it  does  not  go  to 
the  extent  of  holding  that  if  they  fall  in  the 
performance  of  that  duty,  and  are  unable  to 
give  any  opinion  as  to  the  sanity  of  the  tes- 
tator, the  will  must  therefore  be  rejected. 
Nor  do  the  later  decisions  of  the  court  sanc- 
tion such  a  proposition.  The  mere  fact  of  at- 
testing a  will  should  be  and  is  taken  by  the 
law  to  be  tantamount  to  an  expression  of 
opinion  on  the  part  of  the  witnesses  that  the 
testator  is  possessed  of  testamentary  caimc- 
ity;  for  certainly  no  credible  person  of  intel- 
ligence would  attest  such  an  Instrument  if 
he  knew  or  had  reasonable  cause  to  believe 
that  testamentary  capacity  was  wanting.  In 
this  sense  the  witnesses  are  to  'try.  Judge, 
and  determine"  whether  the  testator  is  cap- 
able. But  surely,  where  nothing  appears  to 
the  contrary,  the  witnesses  may  rely  and  act 
upon  the  general  presumption  of  sanity  and 
testamentary  capacity.  Kinloch  v.  Palmer,  1 
Mill,  Const  225;  Lee  v.  Lee,  4  McCord,  183, 
17  Am.  Dec.  722;  Verdier  v.  Verdier,  8  Rich. 
Law,  135;  Black  v.  Ellis,  3  Hill,  Law,  73; 
Welch  V.  Welch,  9  Rich.  Law,  136;  Hobby  v. 
Bobo,  12  Rich.  Law,  247,  note.  In  Black  v. 
Ellis  two  of  the  witnesses  were  dead.  The 
third  gave  positive  evidence  of  an  utter  want 
of  testamentary  capacity.  Yet  the  will  was 
established  upon  evidence  aliunde  of  capac- 
ity. In  Verdier  v.  Verdier  two  of  the  wit- 
nesses were  dead  and  their  signatures  were 
proved.  The  third  recognized  his  signature, 
but  had  no  recollection  of  the  transaction. 
Held  the  will  was  sufficiently  proved.  In 
Kaufman  v.  Caughman,  49  S.  C.  165,  27  S.  B. 
18,  61  Am.  St  Rep.  808,  this  court  said:  "It 
is  not  incumbent  upon  the  proponent  of  a  will 
to  prove  in  the  examination  in  chief  the  fact 
of  the  testator's  sanity  by  taking  the  opinion 
of  the  subscribing  witnesses  on  that  point 
When  proponent  proves  the  formal  execution 
of  a  will,  including  the  attestation  and  sub- 
scription of  the  witnesses,  as  required  by  law, 
a  presumption  of  testamentary  capacity  aris- 
es, since  every  adult  is  presumed  sane  until 
the   contrary  appears,  and   since  witnesses 
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when  tiiey  attest  and  anbecribe  a  will  aa  such, 
not  only  attest  the  fact  of  the  testator'a  algn- 
hig,  but  also  the  testator's  sanity." 
Judgment  affirmed. 

QART,  A.  J.»  concurs  in  the  result 

On  Rehearing. 

PBR  CURIAM.  The  appellants  entirely 
misconceive  the  ruling  that,  after  a  prima 
facie  case  had  been  made  out  in  f ayor  of  the 
will  by  proof  of  its  formal  execution,  the  bur- 
den was  upon  them  to  prove  fraud,  undue  In- 
fluence, incapacity,  etc.,  in  supposing  that  the 
court  held  that  in  sustaining  that  burden 
they  could  not  rely  solely  upon  the  testimony 
of  the  witnesses  examined  by  the  proponent, 
but  must  themselves  necessarily  liave  Intro- 
dticed  testimony.  Of  course,  the  contestants 
of  any  will  In  any  case  may,  if  so  advised, 
rely  entirely  upon  the  testimony  of  the  wit- 
nesses and  other  evidence  introduced  by  the 
proponent 

As  none  of  the  exceptions  questioned  the 
propriety  of  the  circuit  judge's  making  any 
findings  of  fact,  this  court  did  not  consider 
that  question;  but  as  he  did  not  undertake 
to  pass  a  final  judgment  on  the  facts,  but 
granted  a  new  trial,  his  remarks  in  passing 
on  the  exceptions,  as  to  the  sufficiency  of  the 
testimony,  are  not  res  judicata.  Stark  v. 
Hopson,  22  S.  O.  46. 

No  principle  of  law  or  question  of  fact  hav- 
ing been  overlooked  or  disregarded,  the  peti- 
tion is  dismissed,  and  the  stay  of  remittitur 
revoked. 


(87  s.  C.  102) 

CARTER  V.  BARNES. 
MILEY  V.  GOODWIN. 

■ 

(Supreme  Court  of  South  Carolina.    Oct  6, 

1910.) 

1.  Constitutional    I^w    (8    225*)  —  Stock 
Law— Constitutionality. 

Civ.  Code  1902,  §  lf)09.  subd.  5,  exempting 
a  certain  portion  of  Colleton  county  from  the 
operation  of  the  general  stock  law,  is  unconsti* 
tutional,  as  imposing  the  additional  burden  on 
the  citizens  of  that  portion  of  building  a  certain 
fence. 

[Ed.  Note.— For  other  case6,  see  Constitutional 
Law.  Cent  Dig.  §§  681,  682;  Dec.  Dig.  §  225.*] 

2.  Constitutional    Law    (§    225*) —  Stock 
Law— Constitutionalitt— "Section." 

In  Cav.  Code  1902.  §  1509,  subd.  5,  the  pro- 
vision that  the  citizens  of  Colleton  county  ex- 
empted from  the  operation  of  the  general  stock 
law  under  "this  section"  shall  build  a  certain 
fence,  the  words  **this  section"  refer  to  subdi- 
vision 5.  so  as  to  render  it  alone  unconstitu- 
tional, as  impoeing  an  additional  burden,  and 
not  to  the  whole  of  section  1509,  as  the  Legisla- 
ture could  not  have  intended  the  citizens  of  the 
other  portions  of  the  county,  also  exempted  by 
other  subdivisions,  to  help  build  a  strictly  local 
fence. 

[Dd.  Note.— Far  other  cues,  see  Constitutionai 
Law.  Gent  Dig .  H  e81«  082 ;  Dec.  Dig.  §  225.* 

For  other  definitiona,  see  Words  and  Phrases, 
vol.  7,  p.  6.382.] 


8.  Statutes  (|  183*)— Oonstbuotioh— Ihcoh- 

OBUiTT— Legislative  Intent. 

Regardless  of  bow  plain  the  meaning  of 
words  used  in  a  statute  may  be,  yet  the  courts 
will  not  follow  that  meaning,  if  it  is  manifestly 
contrary  to  the  intent  of  tne  Legislature,  but 
will  construe  the  statute  so  as  to  carry  its  inten- 
tion into  effect 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  t  261 ;   Dec  Dig.  |  183.*] 

4.  Animals  (§  50*)— Stock  Laws. 

av.  Code  1902,  |  1509,  providing  for  ex- 
emptions in  Colleton  county  from  the  operation 
of  the  general  stodc  law,  will  not  be  considered 
as  repealed  by  Act  April  24,  1906  (25  St  at 
Large,  p.  363),  providing  that  an  election  should 
be  held  to  deteimine  whether  the  exemptions 
should  be  continued,  in  the  absence  of  a  show- 
ing that  the  election  was  held. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec 
Dig.  I  50.*] 

6.  Animals  (I  50*)^Stook  Laws. 

So,  also^  it  was  not  repealed  where,  before 
any  election  was  lield.  the  statute  authoxizing 
the  election  was  repealed. 

lEd.  Note.— For  other  cases,  see  Animals,  Dec 
Dig.  I  60.*] 

Appeal  from  Common  Pleas  Circuit  Oonrt 
of  Colleton  County ;  S.  W.  O.  Shipp,  Judge. 

Actions  by  A.  L.  Carter  against  Willie 
Barnes  and  by  J.  B.  Miley  against  B.  B. 
Goodwin.  Judgment  for  defendants  in  each 
case,  and  plaintiffs  appeal.    Reversed. 

Padgett  Lemacks  &  Moorer,  (or  appellanta 
Howell  &  Gruber,  for  respondents. 

WOODS,  J.  The  (acts  of  this  litigation 
are  thus  stated  in  the  record:  'This  was 
a  claim  and  delivery  proceeding,  commenced 
by  the  plaintiff,  against  the  defendant  for 
the  recovery  of  four  pigs>  before  P.  J.  Wil- 
son, Esq.,  magistrate,  In  April,  1909.  The 
property  sought  to  be  recovered  was  owned 
by  the  plaintiff,  and  was  taken  up  by  the 
defendant  while  roaming  at  large  upon  the 
lands  of  the  defendant  The  defendant  seized 
the  same  under  the  provisions  of  the  general 
stock  law;  the  defendant's  farm,  whereon 
the  said  hogs  were  seized,  lying  partly  with- 
in the  county  of  Colleton  and  partly  within 
the  county  of  Bamberg,  the  boundary  line 
separating  the  said  counties  running  through 
the  defendant's  farm.  The  hogs  were  seized 
on  that  portion  of  the  defendant's  farm  lying 
within  the  county  of  Colleton,  and  within 
the  territory  embraced  in  subdivision  1  of 
section  1509  of  the  Code  of  Laws  of  1902." 
The  appeal  depends  on  the  single  question 
whether  subdivision  1  of  section  1509  of  the 
Civil  Code  of  1902,  relating  to  exemptions 
from  the  general  stock  law  in  Colleton  coun- 
ty, is  constitutional.  The  magistrate,  hold- 
ing the  subdivision  to  be  constitutional,  en- 
tered Judgment  in  favor  of  the  plaintiff. 
The  circuit  Judge  came  to  the  opposite  con- 
clusion, and  reversed  the  Judgment  of  the 
magistrate. 

Section  1509  of  the  Civil  Code  of  1902 
provides:  "The  following  portions  of  Col- 
leton county  are  exempted  from  the  opera- 
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tlons  of  article  1  of  this  chapter  relating  to 
the  general  stock  law."  Then  follow  five 
subdivisions  of  the  section,  each  exempting 
a  different  portion  of  the  county.  Subdivi- 
sion 1,  which  covers  the  territory  In  which 
the  pigs  here  sued  for  were  taken  up,  Is  as 
follows:  "All  that  portion  of  Colleton  coun- 
ty bounded  north  by  the  Bdlsto  river,  south 
to  tne  Little  Salkahatchle  and  Combahee 
rivers,  east  by  Charleston  &. Savannah  Rail- 
way and  west  by  the  Barnwell  line  on  the 
Edlsto  river,  and  running  thence  to  the 
Little  Salkahatchie  river  along  the  said 
Barnwell  line."  Standing  hlone,  there  could 
be  no  doubt  of  the  constitutionality  of  this 
exemption.  Qoodale  y.  Sowell,  62  S.  0.  524, 
40  S.  B.  070;  Brown  v.  Tharpe,  74  S.  O. 
207,  54  S.  B.  363;  Sanders  v.  Donnelly,  86 
S.  O.  »4.  67  S.  B.  1070.  But  subdivision  5 
of  section  1509  Imposes  the  unequal  burden 
of  building  and  maintaining  a  fence,  and  it 
is  conceded  that  by  the  Imposition  of  this 
burden  subdivision  5  was  made  unconstitu- 
tional. Sanders  v.  Venning,  38  S.  C.  602,  17 
S.  B.  134;    Sanders  y.  Donnelly,  supra. 

The  contention  of  the  respondent  la  that 
the  unconstitutional  burdens  Imposed  by  sub- 
division 5  are  not  limited  to  the  territory 
therein  described,  but  apply  to  all  the  ex- 
emptions of  section  1500,  and  that  therefore 
there  la  no  statutory  exemption  from  the  op- 
eration of  the  stock  law  of  force  in  Colleton 
county.  This  position  is  clearly  untenable. 
We  quote  so  much  of  subdivision  5  as  is 
necessary  to  make  clear  the  point  involved. 
••All  that  portion  of  Colleton  county  formerly 
known  as  St  Paul's  parish,  and  so  delineated 
on  the  old  plats  of  the  state,  is  exempted 
from  the  operation  of  the  general  stock  law, 
as  enacted  in  article  1  of  this  chapter:  Pro- 
vided, this  section  shall  not  ApQ^y  to  that 
portion  of  said  parish  lying  below  a  line 
running  from  the  upper  line  of  Stephen  Bam- 
weirs  plantation  at  or  near  Wilton  Bluff, 
on  Pon  Pon  river,  to  a  point  on  Toogoodoo 
creek  at  or  near  Toogoodoo  Bridge  and  down 
said  creek  to  where  the  same  enters  Into  the 
North  Edlsto  river:  Provided,  further,  that 
the  citizens  of  the  territory  exempted  under 
the  provisions  of  this  section  shall  build  a 
fence  from  the  said  point  on  Pon  Pon  river 
to  the  said  point  on  Toogoodoo  creek,  sepa- 
rating the  portion  above  described  from  the 
portion  exempted  under  the  provisions  of 
this  section,  and  construct  a  proper  gate  at 
said  Toogoodoo  Bridge  to  prevent  the  pas- 
sage of  animals.  Said  fence  to  be  kept  up 
to  the  height  of  four  and  one  half  feet" 

The  word  "section,"  when  used  in  the  Civil 
Code,  usually  means  the  divisions  of  the 
Code  designated  and  numbered  as  sections; 
but  beyond  the  least  doubt  the  word  here 
used  refers  to  the  subdivision  of  the  section 
in  which  it  is  found,  and  not  to  the  whole 
of  section  1509.  Any  other  construction 
would  require  that  the  court  attribute  to 
the  General  Assembly  obviously  incongruous 


legislation.  There  aie  five  different  parts 
of  Colleton  county  exempted  under  the  five 
subdivisions  of  section  1509.  The  fence  re- 
quired in  subdivision  5  for  St  Paul's  parish 
has  no  relation  to  any  of  the  other  exempt- 
ed parts  of  the  county.  In  saying,  under 
subdivision  5,  ''that  the  citizens  of  the  ter- 
ritory exempted  under  this  section"  should 
build  a  fence  having  only  local  value,  It  is 
impossible  that  the  General  Assembly  meant 
to  impose  any  part  of  the  burden  of  building 
and  maintaining  the  fence  on  the  citizens  of 
the  other  four  exempted  portions  of  the  coup- 
ty  entirely  separate  from  St  Paul's  parish. 
Without  more  detailed  analysis  it  is  enough 
to  say  that  the  context  clearly  indicates  that 
the  words  "this  section,"  as  used  In  subdivi- 
sion 5,  refer  to  the  subdivision,  and  not  to 
the  whole  of  section  1509.  That  the  court 
should  give  them  this  limited  and  plainly 
intended  meaning,  rather  than  that  which 
they  usually  have,  there  can  be  no  doubt 
The  subject  has  been  recently  discussed  in 
Stackhouse  v.  Board  of  Commissioners,  86 
S.  C  419,  68  S.  B.  661,  where  the  rule  was 
thus  stated:  "However  plain  the  ordinary 
meaning  of  the  words  used  in  a  statute  may 
be,  the  courts  will  reject  that  meaning,  when 
to  accept  it  would  lead  to  a  result  so  plain- 
ly absurd  that  it  could  not  possibly  have  been 
intended  by  the  Legislature,  or  would  defeat 
the  plain  legislative  intention,  and,  if  pos- 
sible, will  construe  the  statute  so  as  to  es- 
cape the  absurdity  and  carry  the  intention 
into  effect" 

The  most  casual  inspection  of  section  1509 
shows  that  the  several  exemptions  of  differ- 
ent portions  of  Colleton  county  from  the  op- 
eration of  the  stock  law  are  quite  independ- 
ent of  each  other.  The  different  subdivisions 
providing  for  these  exemptions  separately 
have  little  connection  with  each  other,  and 
one  may  stand  as  a  complete  enactment,  ex- 
pressive of  the  legislative  will,  although  an- 
other may  be  unconstitutional.  The  uncon- 
stitutionality of  subdivision  5,  therefore,  does 
not  affect  the  validity  of  subdivision  1. 

The  next  contention  is  that  the  whole  of 
section  1509  was  repealed  by  the  statute  of 
1906  (25  St  at  Large,  p.  363)  providing  that 
an  election  should  be  held  on  a  day  to  be 
designated  by  the  supervisor  of  the  county 
to  determine  whether  the  exemption  existing 
under  section  1509  should  be  continued. 
There  is  nothing  before  the  court  to  indicate 
that  the  election  was  ev^r  held,  and  mani- 
festly the  status  fixed  by  previous  legislation 
continued  until  changed  as  a  result  of  such 
election.  As  we  understand,  the  fact  is  no 
election  was  ever  held  under  the  act  of 
1906 ;  and  In  1907  another  statute  (25  St  at 
Large,  p.  768)  was  passed  repealing  the  law 
authorizing  the  election.  This  being  so,  the 
valid  exemptions  provided  for  by  section 
1509  remain  until  altered  by  statute. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 
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HITiLIARD  T.  NEWBERRY  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  20, 

1910.) 

1.  Indemnity    (§    15^)— Dahaoes    Pbebequi- 
siTE  TO  AN  Action. 

Action  on  a  strict  indemnity  obligation  will 
not  lie  till  damage  is  suffered. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §§  30-47 ;    Dec.  Dig.  |  15.*] 

2.  Indemnity  (|  15*)— Contracts— Damaqb— 
Action. 

Where  a  contract  is  made  not  alone  to 
indemnify  plaintiff  but  also  to  perform  a  partic- 
ular obligation,  an  action  will  Tie  on  the  breach 
of  such  obligation,  though  no  damages  have  been 
suffered. 

[Ed.  Note. — ^For  other  cases,  see  Indenmity, 
Cent  Dig.  §S  36-47;    Dec.  Dig.  fi  15.  •] 

3.  Indemnitt  (§  6*)— Contract— What  Oon- 

BTITUTE8. 

A  bond  to  indemnify  plaintiff  against  any 
damage  he  may  suffer  by  reason  of  a  mortgage 
on  land,  which  was  also  a  promise  to  pay  a 
certain  sum  by  a  certain  date,  was  not  strictly  a 
contract  of  indemnity. 

[Ed.  Note. — ^For  other  cases,  see  Indemnity, 
Dec.  Dig.  I  «.♦] 

4.  Evidence   (|  441*)— Oral  Evidence— Ad- 
missibility. 

A  bond  waa  given  to  indemnify  obligee  for 
any  damage  he  might  suffer  by  reason  of  a  mort- 
gage, and  was  also  a  promise  to  pay  a  certain 
sum  by  a  certain  date.  Held  that,  in  the  ac- 
tion on  failure  of  payment,  obligor  could  not 
show  an  oral  agreement  whereby  the  time  for 
payment  could  be  extended. 

rE>d.  Note. — For  other  cases,  see  ETvidence, 
Cent.  Dig.  §§  2030-2047;  Dec.  Dig.  fi  441.  ♦] 

5.  Indemnity  (|   lO*) —Action  —  Notice  of 
Damages. 

Where  a  bond  was  given  to  indemnify  ob- 
ligee for  any  damage  he  might  suffer  by  reason 
of  a  mortgage,  an^  was  also  a  promise  to  pay 
a  certain  sum  by  a  certain  date,  notice  of  dam- 
age need  not  be  given  obligor  as  a  prerequisite 
to  an  action  for  failure  of  payment. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  S  20;    Dec.  Dig.  (  10.  •] 

Appeal  from  Superior  Court,  Carteret 
County;    Peebles,  Judge. 

Action  by  W.  H.  Hllllard,  administrator, 
against  A.  O.  Newberry  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

The  action  was  Instituted  on  February  2, 
1910,  and  the  complaint  of  plaintiff's  duly 
verified,  contained  allegations  to  the  effect: 
That  on  27th  day  of  January,  1908,  plaintifiTs 
Intestate  and  defendant  A.  O.  Newberry  dis- 
solved partnership  theretofore  existent  be- 
tween them.  Defendant  A.  O.  Newberry  buy- 
ing out  the  interest  of  the  intestate,  and  in 
payment  for  such  interest  conveyed  to  plain- 
tiff's intestate  three  tracts  of  land  on  which 
there  was  a  mortgage,  duly  registered  and 
now  held  by  codefendant  M.  Habn.  This 
mortgage,  annexed  to  and  made  part  of  the 
complaint,  showed  that  it  was  given  to  se- 
cure a  sum  of  money,  on  which  there  was  a 
balance  now^  due  and  owing  to  defendant 
Hahn  as  stated.  That  at  said  time,  in  order 
to  secure  the  intestate  against  said  mortgage 


debt,  the  defendant  A.  O.  Newberry  executed 
and  delivered  to  intestate  his  note  nnder 
seal  as  follows :  "|3,000.00.  On  or  before  the 
first  day  of  January,  1909,  I  promise  to  pay 
to  Y.  Z.  Newberry  $3,000  with  interest  from 
date  at  the  rate  of  6  per  cent  per  annum 
for  value  received.  This  note  Is  given  to 
secure  Y.  Z.  Newberry  against  any  loss  which 
might  arise  from  the  amount  now  due  Meyer 
Hahn,  and  with  the  understanding  that  if 
this  note  is  paid  when  due  it  shall  be  re- 
turned as  though  never  given.  Given  under 
my  hand  and  seal,  this  27th  day  of  Jan- 
uary, 190a  A.  O.  Newberry.  [Seal.]"  That 
there  was  a  balance  due  on  said  mortgage 
which  defendant  had  failed  to  pay.  That,  be- 
fore bringing  this  action,  plaintiff  adminis- 
trator had  demanded  payment  and  settle- 
ment of  said  note  and  mortgage  of  defend- 
ant A.  O.  Newberry,  and  he  had  failed  to  pay 
same.  Replying  to  defendant's  answer,  there 
was  further  allegation  to  the  effect  that  A 
O.  Newberry  was  insolvent  and  incumbering 
his  property  by  specific  liens  thereon  to  dif- 
ferent persons,  and  that  judgment  on  the  note 
was  necessary  to  the  preservation  and  protec- 
tion of  plaintiff's  rights  mider  the  contract 
etc.  Defendant  A.  O.  Newberry  answered, 
admitting  the  dissolution  of  partnership  and 
purchase  of  the  assets,  the  conveyance  of  the 
realty  in  part  payment  and  the  execution  of 
the  note  declared  on,  and  admitted,  further, 
that  the  mortgage  had  not  been  paid,  and 
that  a  balance  was  still  due  thereon.  Deny- 
ing liability,  defendant  further  alleged  and 
claimed  in  effect:  (1)  That  the  obligation 
was  strictly  one  of  indemnity,  and  that  no 
action  thereon  arose  to  plaintiff  until  he 
had  suffered  actual  loss  or  damage  by  rea- 
son of  the  mortgage.  (2)  That  no  definite 
time  was  set  for  paying  off  the  mortgage, 
and  that  it  was  understood  and  agreed  at 
the  time  the  note  was  given  that  if  A.  0. 
Newberry  was  not  in  a  position  to  pay  the 
mortgage  debt  when  due,  he  was  to  be  at 
liberty  to  obtain  an  extension  thereon  from 
Hahn,  and  have  the  benefit  of  same  in  re- 
spect to  the  plaintiff's  present  daim.  That 
defendant  had  obtained  such  extension  and 
was  gradually  paying  off  the  mortgage,  and 
there  was  no  likelihood  that  plaintiff  would 
ever  suffer  damage  by  reason  thereof.  (5) 
That  no  notice  of  loss  or  damage  actually 
suffered  had  been  given  before  action 
brought  On  perusal  of  the  pleadings  and 
motion  duly  made  the  court  gave  Judgment 
for  plaintiff  on  the  note  to  be  discharged 
on  "production  and  surrender  of  said  mort- 
gage duly  paid  and  satisfied  of  record,"  or 
on  payment  of  amount  due  thereon  principle 
and  interest  to  plaintiff  and  costs  of  present 
action,  and  defendant  excepted  and  appealed. 

Abernathy  &  Davis,  for  appellants.  D.  L» 
Ward,  Moore  &  Dunn,  Guion  &  Gulon,  and 
Loftin,  Varser  &  Dawson,  for  appellee. 
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HOKE,  J.  (after  stating  the  facts  as  above). 
On  the  question  presented,  the  authorities 
are  to  the  effect  that,  when  a  collateral  ob- 
ligation is  in  strictness  one  of  indemnity, 
an  action  at  law  will  not  lie  unless  and 
until  some  actual  loss  or  damage  has  been 
suffered,  but,  when  the  obligation  amounts  to 
a  binding  agreement  to  do  or  refrain  from  do- 
ing some  definite,  specific  thing  materially 
affecting  the  rights  of  the  parties  an  action 
will  presently  lie  for  breach  of  such  an 
agreement,  and  no  damage  need  be  shown. 
Even  on  a  bond  of  strict  Indemnity,  however, 
while  an  action  at  law  would  not  lie  until 
damage  suffered,  our  own  decisions  under  the 
old  system  were  to  the  effect  that  a  person 
could  Invoke  the  aid  of  the  equity  courts 
when  the  facts  disclosed  that  such  action  was 
required  for  the  preservation  and  mainte- 
nance of  his  rights  under  the  contract.  Bur- 
roughs V.  McNeil,  22  N.  C  297.  Recurring 
to  the  principle  first  stated  In  16  A.  & 
E.  p.  179,  it  is  said:  "Where  the  promisor 
has  undertaken  to  do  a  particular  act  or 
make  a  specific  payment  as  well  as  to  in- 
demnify the  promisee,  the  contract  Is  broken, 
and  a  recovery  for  such  breach  may  be  had 
as  soon  as  the  time  for  doing  such  act  or 
making  such  payment  has  arrived,  and  the 
promisor  has  failed  to  perform  his  obliga- 
tions, and  in  such  case  it  is  no  defense  that 
the  promisee  has  not  been  damnified."  And 
In  Pingrey  on  Suretyship  and  Guaranty  the 
author,  in  speaking  to  the  question  (section 
182)  says:  "It  is  settled  that  no  action  can 
be  maintained  by  the  surety  upon  an  im- 
plied promise,  if  the  principal  has  made  de- 
fault, without  first  making  payment  of  the 
debt,  except  where  the  principal  has  broken 
his  promise  to  do  or  refrain  from  doing  some 
particular  act  or  thing  or  to  save  the  surety 
from  some  charge  or  liability.  Thus  where 
the  maker  of  a  note  agrees  with  the  surety 
to  pay  the  amount  of  the  note  to  the  prf^ee 
on  a  given  day,  but  makes  default,  the  surety 
can  recover  from  his  principal  without  first 
making  payment  of  the  note.  In  like  man- 
ner, where  a  partnership  is  dissolved  by 
one  partner  leaving  the  firm  with  the  debts 
outstanding,  and  a  new  firm  agrees  with 
the  outgoing  partner  to  pay  the  debt  of  the 
old  partnership  and  save  him  harmless  from 
any  costs,  trouble,  or  liability  on  the  ac- 
count of  the  same,  upon  default  of  the  new 
firm,  the  partner  who  withdrew  can  recover 
against  the  new  firm  without  first  paying 
such  debts.  When  an  obligation  to  do  a  par- 
ticular thing  or  to  pay  a  debt  for  which 
the  covenantee  is  liable,  or  to  indemnify 
against  liability,  is  broken,  the  right  of  ac- 
tion Is  complete  upon  the  principal's  failure 
to  do  the  particular  thing  he  agreed  to  per- 
form or  to  pay  the  debt  or  discharge  the  lia- 
bility. If  the  contract  be  one  of  indemnity 
simply,  and  nothing  more,  then  damages 
must  be  snown  before  the  party  indemnified 
Is  entitled  to  ''ecover;  but,  if  there  be  an 
afiirmatlve  contract  to  do  a  certain  act  or 
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to  pay  a  certain  sum  or  sums  of  money, 
then  the  surety  can  sue  the  principal  before 
paying  the  debt  to  the  creditor."  And  the 
authorities  cited  fully  support  this  statement 
of  the  doctrine,  many  of  them  being  on 
facts  very  similar  to  those  presented  in 
the  present  case.  Dorrlngton  v.  Minnick,  15 
Neb.  397-403,  19  N.  W.  456;  Wilson  v.  Stil- 
well,  9  Ohio  St.  467,  75  Am.  Dec.  477;  La- 
throp  V.  Atwood,  21  Conn.  117;  Kohler, 
Bxtr'x,  V.  Matlage,  72  N.  T.  259 ;  Hall  et  al. 
V.  Nash,  10  Mich.  303;  Loosemoore  v.  Radford, 
9  M.  &  W.  Exchequer,  656.  In  Wilson  v. 
Stllwell,  supra,  the  digest  appears  in  the 
oflldal  reports  as  follows :  "Where  S.,  a  retir- 
ing member  of  a  firm,  took  from  his  late 
partner,  T.,  a  bond,  with  W.  as  surety  there^ 
on.  conditioned  that  T.  would  pay  all  the 
debts  of  the  late  firm,  which,  condition  was 
broken,  held  (1)  that  S.,  without  having  first 
paid  any  of  said  debts,  or  been  otherwise 
specifically  damnified,  la  Entitled  to  recover 
on  said  bond  against  the  obligors  therein,  to 
the  amount  of  such  debts  remaining  unpaid. 
(2)  In  such  action,  it  is  proper  that  the 
creditors  of  the  firm  should  be  made  parties, 
and  that  the  court  should,  in  the  Judgment, 
authorize  the  application  of  the  amount  re- 
covered to  the  payment  of  the  debts  of  the 
firm  in  discharge  of  the  judgment."  And 
in  Loosemore  v.  Radford  the  doctrine  is 
stated  in  the  headnote  as  follows:  "The  plain- 
tiff and  defendant  being  joint  makers  of  a 
promissory  note,  the  defendant  as  principal 
and  the  plaintiff  as  his  surety,  the  defendant 
covenanted  with  the  plaintiff  to  pay  the 
amount  to  the  payee  of  the  note  on  a  given 
day  but  made  default.  Held,  in  an  action  on 
the  c*ovenant,  that  the  plaintiff  was  entitled, 
though  he  had  not  paid  tlie  note,  to  recover 
the  full  amount  of  it  by  way  of  damages.'* 

In  the  present  case,  while  the  note  sued 
on  was  undoubtedly  given  to  secure  plain- 
tiff's intestate  from  any  loi^s  or  liability  by 
reason  of  the  mortgage,  it  contained,  further, 
the  promise  to  pay  a  definite  sum  by  a  stated 
time,  and  we  concur  with  the  judge  below  in 
the  opinion  that,  under  the  authorities  cited 
and  the  principle  established  and  sustained 
by  them,  the  plaintiff  was  entitled  to  judg- 
ment. 

And  we  agree  with  his  honor  also  in  the 
position  that  no  valid  defense  Is  set  up  in 
defendant's  answer,  and  no  issue  raised  In 
bar  of  plaintiff's  demand.  As  heretofore 
stated,  the  obligation  sued  on  is  not  in 
strictness  one  of  indemnity  simply,  but  con- 
tains in  addition  a  positive  promise  to  pay 
a  definite  sum,  and  at  a  specified  time,  and 
entitles  the  plaintiff  to  judgment  according 
to  the  tenor  of  the  bond.  The  claim  that 
there  was  a  contemporaneous  oral  agreement 
to  the  effect  that  the  time  could  be  further 
extended  is  in  direct  contradiction  to  the 
written  stipulation  of  the  agreement,  and 
under  several  recent  decisions  of  the  court 
such  a  position  was  not  open  to  defendant 
Woodson  V.  Beck,  151  N.  a  145,  65  S.  E.  751 ; 
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Walker  r.  Cooper.  100  N.  C  129,  63  S.  B.  681 ; 
Walker  v.  Venters,  148  N.  C.  388,  62  S.  B. 
510;  Mudge  ▼.  Vamer,  146  N.  a  147,  69 
S.  B.  540 ;  Bank  T.  Moore,  138  N.  C.  529,  51 
Oa  B«  T9« 

On  the  question  of  notice  raised  by  de- 
fendant, it  will  be  observed  that  there  is  no 
denial  In  the  answer  '*that,  before  bringing 
this  suit,  plaintiff  administrator  demanded 
payment  and  settlement  of  the  note  and  nx)rt- 
gage,"  but  the  allegation  is  "that,  before 
bringing  this  suit,  defendant  had  not  been 
notified  of  any  loss  or  damages  suffered  by 
plaintiff/'  The  position  of  defendant  in  re- 
gard to  the  necessity  of  notice  before  action 
brought  applies  to  collateral  obligations 
strictly  of  Indemnity,  and  has  no  bearing 
when  the  suit  is  on  an  obligation  whioh  con- 
tains in  additiop  binding  stipulations  to  do  or 
refrain  from  doing  specific  things  and  on 
breach  of  which,  as  we  have  endeavored  to 
show,  neither  actual  loss  nor  the  notice  of  it 
is  required.  An  examination  of  the  au- 
thorities relied  on  by  defendant  here,  notably 
Cox.  V.  Brown,  51  N.  C.  100,  Sherrod  v. 
Woodard,  15  N.  C.  360,  25  Am.  Dec.  714,  and 
others,  will  disclose,  too,  that  even  on  bonds 
of  indemnity  strictly  the  failure  to  give  no- 
tice was  held  not  to  affect  a  plaintifTs  cause 
of  action  at  all,  but  only  his  right  to  pres- 
ently sue  without  first  making  demand,  and, 
in  cases  of  that  character,  a  demand  is  gen- 
erally waived  by  an  answer  denying  any  and 
all  liability  on  part  of  defendant.  The  doc- 
trine last  referred  to  was  approved  by  this 
court  in  a  recent  case  (Smith  v.  French,  141 
N.  C.  1.  53  S.  B.  435),  and  its  application 
would  in  any  event  deprive  defendant  of 
defense  on  that  ground. 

There  < is  no  error,  and  the  Judgment  below 
is  affirmed. 

Affirmed. 


(153  N.  c.  m) 

TAYLOR  et  al.  v.  CARMON  et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  29, 

1910.) 

MoRTOAOES  (§  256^)—AssiaNMEN'r— Defenses. 
Under  the  statute  authorizing  the  assign- 
ment of  things  in  action,  and  allowing  the  as- 
sii^nee  to  sustain  a  demand  therefor  in  his  own 
name,  but  providing  that  such  action  shall  be 
without  prejudice  to  any  set-off  or  other  defense 
existing  at  the  time  of  or  before  notice  of  the 
nssignment.  an  assignee  of  mortgages,  the  luort- 
gagor  having  no  notice  of  the  assignment,  held 
the  same  subject  to  any  set-off  or  other  defense 
in  the  mortgagor's  favor  against  the  mortgagee. 

[Ed.  Note. — For  other  rases,  see  Mortgages, 
Cent.  Dig.  §§  678^81.  688 ;   Dec.  Dig.  §  256.^] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Peebles,  Judge. 

Action  by  Mary  L.  Taylor  and  others 
against  M.  W.  Carmon,  administrator  of 
Georse  Wilcox,  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    No  error. 


Onion  ft  Onion,  .for  appellant  Meadows. 
Moore  ft  Dunn,  for  appellant  Gannon*  W. 
D.  Mclver,  for  appellees. 

HOKE,  J.  The  conrt  has  carefully  con- 
sidered the  record  and  testimony  presented, 
and  finds  no  reversible  error  to  appellant's 
prejudice 

It  appears  that  plaintiff,  having  executed 
three  mortgages  on  her  land,  one  to  T.  Burke 
for  $300  acquired  by  George  W.  Wilcox,  In- 
testate of  defendant  Carmon,  one  to  Wilcox 
himself  for  $221,  and  the  third  to  said  Wil- 
cox for  $190,  instituted  this  action,  alleging 
that  the  two  mortgages  made  direct  to  Wil- 
cox were  for  accommodation  of  said  intes- 
tate and  without  valuable  consideration,  and 
that  all  of  them  had  been  much  more  than 
paid  and  satisfied  by  certain  personal  prop- 
erty delivered  by  plaintiff  to  said  Wilcox 
for  the  purpose  in  the  course  of  the  dealings 
between  them  and  to  an  amount  of  not  less 
than  $1,000.  Defendant  Cannon,  administra- 
tor of  George  Wilcox,  answered,  denying 
payment  and  denying  the  other  allegations, 
and  averring  that  the  amounts  secured  by 
said  mortgages  were  still  due,  and  alleged 
that  plaintiff  owed  other  sums  to  her  in- 
testate to  an  amount  of  $380.  Defendant 
Jane  Meadows,  administratrix  of  J.  A.  Mead- 
ows, answered,  denying  plaintiff's  allega- 
tions, and  alleged,  further,  that  said  mort- 
gages had  been  acquired  by  her  Intestate 
for  full  value  and  were  held  by  him  to 
secure  certain  sums  due  from  George  Wil- 
cox, and  that  no  part  of  same  had  been  paid. 
The  cause  was  referred  according  to  the 
course  of  practice  of  the  conrt,  and  the  ref- 
eree made  report  finding  that  the  amounts 
secured  by  the  mortgages  were  due  and  un- 
paid, and  that  over  and  above  said  amounts 
there  was  a  small  balance  still  due  from 
plaintiff  to  the  intestate,  Wilcox. 

The  court  sustained  several  exceptions  to 
said  report,  and  on  Issues  raised  by  specific 
exceptions,  the  Jury  further  rendered  the  fol- 
lowing verdict: 

"(1)  Was  the  Burke  bond  and  mortgage 
of  $300  paid  to  George  S.  Wilcox  before  no- 
tice of  transfer?    Answer:    No. 

"(2)  What  amount  have  plaintiffs  paid  on 
the  Burke  $300  note  and  mortgage?  An- 
swer:   $150. 

"(3)  What  Is  the  value  of  the  personal 
property  received  and  had  by  George  S.  Wil- 
cox from  plaintiffs  as  alleged  in  the  com- 
plaint?   Answer:    $801.16." 

On  this  verdict  and  the  rulings  of  the 
court  sustaining  plalntllTs  exceptions  to  the 
report,  and  which  together  substantially  re- 
versed the  conclusions  of  the  referee,  the 
court  gave  judgment  that  the  sum  estab- 
lished in  plaintiff's  favor  to  the  extent  re- 
quired should  be  applied  in  the  discharge 
and  satisfaction  of  the  mortgages,  and  that 
plaintiff  have  and  recover  the  remainder  of 
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said  amotint  of  defendant  Gannon,  adminis- 
tratrix of  Wilcox:.  There  Is  no  evidence  in 
the  record  that  plaintiff  had  either  knowl- 
edge or  notice  of  the  assignment  and  trans- 
fer of  these  mortgages  to  J.  A.  Meadows, 
the  intestate,  nor  is  there  any  claim  or  evi- 
dence tending  to  show  that  said  Meadows 
was  a  holder  In  due  course  of  the  notes 
which  the  mortgages  were  given  to  secure, 
and  while  our  statute  authorizes  the  assign- 
ment of  things  in  action,  allowing  the  as- 
signee to  sustain  a  demand  therefor  in  his 
own  name,  the  law  also  provides  as  follows: 
"^In  the  case  of  an  assignment  of  a  thing  in 
action  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  de- 
fense, existing  at  the  time  of,  or  before  no- 
tice of,  the  assignment;  but  this  section 
shalf  not  apply  to  a  negotiable  promissory 
note  or  bill  of  exchange,  transferred  in  good 
faith,  and  upon  good  consideration,  before 
due.'*  Revisal  1908,  f  400.  The  mortgages 
therefore  were  held  by  the  Intestate,  Mead- 
ows, subject  to  any  set-off  'Or  other  defense 
existing  in  plaintiff's  favor  against  the  in- 
testate Wilcox,  and  the  sum  of  $801.16, 
established  by  the  verdict  to  the  extent  re- 
quired, was  properly  applied  to  their  satis- 
faction. This  being  true,  1the  many  excep- 
tions noted  to  the  rulings  of  the  court  on  the 
question  of  the  transfer  of  ihese  mortgages 
to  J.  A.  Meadows  become  immaterial.  As 
heretofore  stated,  there  Is  no  sustainable  ob- 
jection shown  to  the  validity  of  the  trial. 
The  only  one  that  could  be  seriously  urged 
was  to  the  exclusion  of  certain  items  of 
charge  against  plaintiff  appearing  on  the 
books  of  intestate,  Wilcox.  The  judge  below 
finds  that  these  books  were  never  offered  in 
evidence,  and.  if  It  were  otherwise,  the  proof 
<*onceming  them  was  very  far  from  meeting 
the  conditions  required  for  the  admission  of 
entries  In  a  party's  own  favor. 

There  is  no  error,  and  the  Judgment  below 
must  be  affirmed. 

No  error, 

(153  N.  0.  U6)  r 

MITCHELL  V.  SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  North  Carolina.     Sept.  29* 

1910.) 

1.  RAII.SOADS  (I  882*)— Crossing  Accident— 
Contributory  Negligence. 

A  deaf  person,  familiar  with  train  sched- 
ules, who  stepped  from  behind  a  box  car  and 
started  across  the  main  track  of  a  railroad  in 
front  of  a  fast-coming  train,  without  looicing 
for  it,  or  without  heeding  Its  approach,  and  en- 
deavored to  rush  across  in  front  of  it,  when 
there  was  a  space  of  eleven  feet  between  the  car 
and  the  main  track,  and  a  glance  along  the 
track  would  have  disclosed  the  train,  was  guilty 
of  contributory  negligence,  barring  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1297-1.304 ;    Dec.  Dig.  §  382.*] 

2.  Negligence  (§  136^)— Nonsuit— Contribu- 
tory Negligence. 

While  contributory  negligence  is  a  matter 
of  defense,  it  is  proper  to  nonsuit  plaintiff  on 


his  own  evidence  when  sdeb  defense  is  thereby 
fully  made  ont. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  286;   Dec.  Dig.  S  136.*] 

Appeal  from  Superior  Court,  Franklin 
County;  Cooke,  Jndga  . 

Action  by  Cornelius  Mitchell  against  the 
Seaboard  Air  Lrine  Railway  for  personal  in- 
jury. From  a  Judgment  on  a  verdict  for 
plaintiff,  after  motion  for  nonsuit  was  over- 
ruled, and  exception  thereon  taken,  defend- 
ant appeals.    Reversed. 

Murray  Allen,  for  appellant  Spruill  ft 
Holden,  for  appellee. 

BROWN,  J.  All  the  evidence  tends  to 
prove  that  plaintiff,  a  deaf  and  dumb  negro 
man,  was  struck  by  fast  passenger  train 
No.  66  while  crossing  defendant's  tracks  at 
Youngsville;  that  plaintiff  spends  much  of 
his  time  around  defendant's  station  there 
and  is  familiar  with  train  schedules.  The 
evidence  is  plain  to  the  effect  that  plaintiff 
stepped  from  behind  a  box  car  and  started 
across  track  in  front  of  a  fast-coming  train 
without  looking,  or,  if  he  did  look,  he  did  not 
heed  the  approach  of  the  train,  and  endeav- 
ored to  rush  across  in  front  of  It  There  was 
11  feet  space  between  the  box  car  and  the 
main  line  track,  and  a  mere  glance  of  the 
eye  along  the  track  would  have  discovered 
the  train.  To  enter  on  a  track  and  attempt 
to  cross  it  under  such  circumstances  is  such 
contributory  negligence  as  bars  recovery. 

This  has  been  decided  so  often  that  It 
should  be  considered  as  settled.  Cooper  v. 
Railroad,  140  N.  C.  209,  52  S.  B.  932,  S  Jj. 
R.  A.  (N.  S.)  391;  Royster  v.  RaUroad,  147 
N.  a  350,  61  S.  E.  179;  Dally  v.  Railroad, 
106  N.  C.  801,  11  S.  E.  320;  Beaoh  v.  Rail- 
road, 148  N.  C.  153,  61  S.  E.  664;  Trull  v. 
Railroad,  151  N.  C.  840,  66  S.  B.  586;  Cham- 
pion V.  Railroad,  151  N.  C.  197,  65  S.  E.  917, 
It  is  also  equally  well  settled  that,  while  con- 
tributory negligence  is  a  matter  of  defense, 
it  Is  proper  to  nonsuit  plaintiff  upon  his  own 
evidence  when  the  proof  of  such  defense  is 
thereby  fully  made  out  Strickland  v.  Rail- 
road, 150  N.  a  4, 63  S.  E.  161;  Baker  ▼.  Rail- 
road, 150  N.  C.  562,  64  S.  E.  506. 

The  motion  to  nonsuit  is  allowed. 

Reversed. 

(US  N.  C.  88) 
WHITEHEIAD  et  al.  v.  WEAVER  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  29, 

1910.) 

DEEOS  (S  136*)— CONSTBUCnON—ESTATKS  Cbe- 
ATEO. 

A  deed  to  D.  and  E..  his  wife,  provided: 
"To  have  and  to  hold  to  them,  the  said  D.  and 
wife  for  life,  and  the  life  of  each  of  them,  and 
after  the  death  of  the  survivor,  then  to  the 
living  sister  and  the  children  of  the  deceased  sis- 
ter or  sisters  of  said  E  in  fee,  and  in  the  e^ent 
of  the  death  of  the  living  sister  of  the  said  E 
without  issue  before  the  <)eath  of  the  Faid  D. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  SeriM  A  Rep'r  IndsMs 
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and  wife,  and  both  of  them,  then  the  whole  of 
said  land  shall  go  to  the  children  of  the  other 
sister  in  fee.  The  purpose  of  this  deed  is  to  vest 
the  title  of  said  land  in  said  D.  and  wife  for 
their  joint  lives,  then  in  the  survivor  for  life, 
and  then  in  W.  and  the  children  of  P.  deceased, 
and  if  at  the  death  of  said  D.  and  wife  or  the 
survivor,  the  said  W.  shall  be  dead  without  is- 
sue, then  to  the  children  of  the  said  P.  in  fee 
simple."  Held  that,  there  being  eight  children 
of  P.,  the  conveyance  vested  an  undivided  one- 
ninth  interest  in  each  of  them  and  W.,  and, 
on  the  death  of  W.  after  the  life  tenancv  ceased, 
her  undivided  one-ninth  descended  to  her  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  431--433;   Dec.  Dig.  {  13G.^] 

Appeal  from  Superior  Ck)urt,  Wilson  Coun- 
ty; Gulon,  Judge. 

Action  by  Elizabeth  Whitehead  and  others 
against  Mary  Eliza  Weaver  and  others. 
From  the  judgment,  defendants  appeaL  Re- 
versed. 

Both  parties  claim  under  a  deed  from  S. 
A.  Woodard,  January  21,  1884,  to  Jesse  P. 
Dixon  and  wife  Elizabeth  for  400  acres.  The 
habendum  is  as  follows:  "To  have  and  to 
hold,  to  them,  the  said  Jesse  P.  Dixon  and 
wife,  for  life,  and  the  life  of  each  of  them, 
and  after  the  death  of  the  survivor,  then 
to  the  living  sister  and  the  children  of  the 
deceased  sister  or  sisters  of  the  said  Eliza- 
beth Dixon,  in  fee,  and  in  the  event  of  the 
death  of  the  living  sister  of  the  said  Eliza- 
beth Dixon  without  issue  living  at  her  death, 
before  the  death  of  the  said  Jesse  P.  Dixon 
and  wife,  and  both  of  them,  then  the  whole 
of  the  said  land  shall  go  to  the  children  of 
the  other  sister  in  fee.  The  purpose  of  this 
deed  is  to  vest  the  title  of  the  said  land  in 
the  said  Jesse  P.  Dixon  and  wife  for  their 
joint  lives,  then  In  the  survivor  for  his  or 
her  life,  and  then  in  Polly  Whitehead  and 
the  children  of  Penlna  Dixon,  deceased,  and 
if  at  the  death  of  the  said  Dixon  and  wife, 
or  the  survivor,  the  said  Polly  Whitehead 
shall  be  dead  without  Issue  living  at  her 
death,  then  to  the  children  of  the  said  Pe- 
nlna Dixon  In  fee  simple."  Jesse  P.  Dixon 
and  wife  are  dead.  Polly  Whitehead  had 
since  died,  leaving  three  children,  these 
plaintiffs.  The  defendants  are  the  eight 
"children  of  Penina  Dixon."  The  clerk  ad- 
judged that  Polly  Whitehead  was  seised  of 
one-ninth  undivided  Interest  in  the  land. 
The  judge  reversed  this,  and  held  that  she 
was  owner  of  an  undivided  one-half,  and 
the  defendants  appealed. 

Daniels  &  Swindell,  for  appellants.  Pou  & 
Finch  and  Murray  Allen,  for  appellees. 

CLARK,  C.  J.  The  conveyance  of  the  re- 
mainder to  "Polly  Whitehead  and  the  chil- 
dren of  Penlna  Dixon,  deceased,"  vested  such 
remainder  in  fee  In  them  as  tenants  in  com- 
mon an  undivided  one-ninth  interest  to  each ; 
there  being  eight  children  of  Penina  Dixon. 
Upon   the  death    of   Polly   Whitehead,   who 


died  after  the  life  tenancy  ceased,  her  un- 
divided one-ninth  desc^ided  to  her  three 
children,  the  plaintiffs  herein. 

In  Helms  v.  Austin,  116  N.  O.  762,  21  & 
E.  556,  a  deed  to  "Sarah  Staton  and  her 
children"  was  held  to  convey  a  fee  simple 
to  said  Sarah  and  childlren  as  tenants  in 
common.  This  was  cited  and  approved  In  Dar- 
den  V.  Timberlake,  139  N.  C.  182,  57  8.  E. 
895.  In  King  v.  Stokes,  125  N.  C.  514,  34 
S.  E.  641,  the  words  "Unto  Alfred  May  dur- 
ing the  term  of  his  natural  life,  and  after 
his  death  to  his  wife,  the  said  Ida  £7ugenia, 
and  her  children,"  were  held  to  confer  a 
remainder  upon  said  wife  and  children  as 
tenants  in  common.  In  Gay  v.  Baker,  58  N. 
C.  344,  68  Am.  Dec.  229,  the  conveyance  in 
trust  for  a  woman  and  her  chUdr^i  was 
held  to  make  the  mother  and  children* ten- 
ants in  common.  The  same  construction 
was  held  as  to  a  devise  in  Moore  ▼.  Leach, 
50  N.  C.  88;  Hunt  T.  Satterwhite.  85  N.  C. 
73;  Hampton  v.  Wheeler,  99  N.  C  222,  6  S. 
E.  236.  In  Silllman  v.  Whitaker,  119  N.  a 
89,  25  S.  E.  742,  it  was  held  that  a  devise 
to  "S.  and  her  children,  if  she  shall  have 
any,"  vested  the  title  in  S.  and  her  children 
as  tenants  in  common. 

The  ruling  below  that  the  devise  carried 
a  half  interest  to  PoUy  Whitehead  nnist  be 
reversed. 


(158  N.  C.  U7) 

PERRY  ▼.  SEABOARD  AIR  LINE  RT.  CO. 

(Supreme  Court  of  North  Carolina.     Sept  29, 

1910.) 

1.  Venue  (§  4*)— "Looai.  Action"— Thansi- 
TOBY  Action. 

A  local  action  as  distinguished  from  a  tran- 
sitory action  is  one  where  the  principal  facts  on 
which  it  is  founded  are  of  a  local  nature,  or 
which  could  have  arisen  only  in  some  particular 
county. 

[Ed.  Note.—For  other  cases,  see  Venne,  Cent 
Dig.  S  3 ;  Dec.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  5,  pp.  4202,  4203;    vol.  8,  p.  7708.] 

2.  Venue  (8  5*)— Local  Actions. 

Actions  to  recover  damages  for  injuries  to 
land  are  local  in  their  nature. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  S  9;   Dec  Dig.  J  5.^] 

3.  Venue  (§  5*)— "Injury  to  Real  Pbopeb- 
ty"— Burning  Timber. 

The  negligent  burning  of  timber  on  land  is 
an  injury  to  real  property  within  the  meaning  of 
Rcvisal  1905,  (  419,  providing  that  actions  for 
injuries  to  real  property  must  be  tried  in  the 
county  in  which  the  subject  of  the  action  or 
some  part  thereof  is  situated,  notwithstanding 
Act  1905,  c.  367,  amending  such  section  (Code, 
S  102).  and  providing  that  actions  against  rail- 
roads may  be  tried  in  the  county  where  plaintiff 
resided  at  the  time  the  canse  of  action  arose. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §  9;   Dec.  Dig.  §  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3G19-3621.] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty ;  D.  L.  Ward,  Judge. 


«For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indezss 
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Action  by  C.  L.  Perry  against  the  Seaboard 
Air  Line  Railway  Company.  From  an  order 
denying  a  motion  for  change  ot  venue,  de- 
fendant appeals.    Reversed. 

Murray  Allen,  for  appellant  Daniels  & 
Swindell,  for  appellee^ 

WALKER,  J.  This  action  was  brought  In 
the  superior  court  of  Wilson  county  to  re- 
cover damages  for  an  Injury  to  land  situated 
in  the  county  of  Bladen.  Plaintiff  alleged 
that  the  defendant  had  negligently  started 
a  fire  near  Its  track,  which  spread  over  his 
land  and  burned  the  timber  thereon.  The 
defendant  demanded  in  w^rlting,  as  required 
by  Revisal  1905,  S  425,  that  the  case  be  re- 
nloved  for  trial  to  the  proper  county;  that 
is,  to  the  county  of  Bladen.  This  motion, 
called  a  demand  In  the  statute,  was  refused, 
and  the  defendant  appealed. 

With  regard  to  their  venue,  actions  are 
divided  into  local  and  transitory.  A  local 
action  is  one  where  the  principal  facts  upon 
which  it  Is  founded  are  of  a  local  nature — 
an  action,  in  other  words,  the  cause  of  which 
could  have  arisen  only  in  some  particular 
county.  Actions  to  recover  damages  for  in- 
juries to  land  are  classified  as  local  in  their 
nature,  because,  generally  speaking,  the 
wrongful  act  or  the  damage  to  the  land 
could  only  have  been  done  in  the  county 
where  the  land,  or  some  part  thereof,  is  sit- 
uated. 22  Enc.  of  PI.  &  Pr.  776.  Revisal,  § 
419,  provides  as  follows:  "Actions  for  the 
following  causes  must  be  tried  in  the  county 
In  which  the  subject  of  the  action  or  some 
part  thereof  is  situated,  subject  to  the  power 
of  the  court  to  change  the  place  of  trial  In 
the  cases  provided  by  law:  (1)  For  the  re- 
covery of  real  property  or  of  an  estate  or 
Interest  therein,  or  for  the  determination  in 
any  form  of  such  right  or  interes't,  and  for 
injuries  to  real  property.**  The  negligent 
burning  of  timber  on  land  is  an  injury  to 
real  property  within  the  meaning  and  intent 
of  that  section  (Railway  v.  Foster.  107  Ind. 
430,  8  N.  B.  264;  Railway  v.  Weaks,  81 
l^enn.  148),  and  by  its  provisions  an  action 
to  recover  damages  for  such  an  injury  should 
be  tried  in  the  county  where  the  injury  was 
committed,  and,  where  it  is  brought  else- 
where, the  court  will  remove  it  for  trial  to 
the  proper  county  upon  application  duly 
made.  We  have  recently  so  decided  in  a  case 
similar  to  this  one.  Cooperage  Company  v. 
Lumber  Company,  151  N.  C.  455,  66  S.  E.  434. 
But  the  plaintiff  contends  that  by  Act  1005, 
c.  367,  amending  Code.  §  192  (Revisal,  §  424), 
it  is  provided  that  actions  against  railroads 
may  be  tried  in  the  county  where  the  plain- 
tiff resided  at  the  time  the  cause  of  action 
arose,  and  therefore  that  the  action  was 
properly  brought  in  Wilson  county  and 
should  be  tried  there,  and  he  relies  on  Propst 
V.  Railroad,  139  N.  C.  397,  51  S.  B.  920.  to 
support  his  contention.  The  cause  of  action 
In  that  case  was  transitory,  not  local,  in  its 


nature,  as  is  the  cause  of  action  In  this 
case,  and  the  meaning  of  the  proviso  to  sec- 
tion 424  is  that  actions  against  railroads, 
where  not  otherwise  provided,  shall  be 
brought  as  therein  prescribed.  This  is  clear 
from  the  language  of  section  424.  It  is  pro- 
vided in  the  preceding  sections  where  ac- 
tions shall  be  tried,  having  reference  to  the 
nature  of  the  causes  of  action,  and  without 
reference  to  the  character  of  the  defendant 
as  being  a  natural  or  artificial  person,  and 
then  provision  is  made  for  the  trial  of  ac- 
tions against  public  officers,  executors,  and 
administrators,  domestic  and  foreign  cor- 
porations. It  is  then  provided  by  section 
424  that  In  "all  other  cases"  the  action  shall 
be  tried  as  therein  specified,  with  a  different 
provision  as  to  actions  against  railroads. 
We  held  In  Propst  v.  Railroad  that  the  pro- 
viso applied  to  all  railroads,  whether  resi- 
dent or  nonresident,  and  we  necessarily  re- 
ferred to  an  action  of  the  kind  then  under 
consideration.  It  was  not  Intended  to  de- 
cide, and  we  did  not  decide,  that  the  proviso 
repealed  section  419  or  even  modified  it  The 
expression,  "in  all  other  cases,"  ex  vi  ter- 
mini, excludes  the  idea  that  the  Legislature 
intended  the  proviso  to  apply  to  an  action 
against  a  railroad  for  the  recovery  of  land, 
or  any  injury  thereto,  so  that  such  an  ac- 
tion will  not  be  subject  to  the  provisions  of 
Revisal,  §  419.  When  an  action  is  brought 
for  the  recovery  of  real  property,  or  any  es- 
tate or  interest  therein,  or  for  injuries  there- 
to, the  place  of  trial  is  determined  by  the 
nature  of  the  cause  of  action,  which  is  local, 
and  not  by  the  fact  that  one  of  the  parties, 
the  defendant,  happens  to  be  a  railroad,  and 
therefore  it  can  make  no  difference  who  the 
parties  are,  whether  natural  or  artificial  per- 
sons. The  proviso  of  section  424  is  restricted 
to  the  kind  of  actions  to  which  that  section 
applies,  and  was  not  intended  to  except  ac- 
tions against  railroads  from  the  provisions 
of  sections  419  and  420.  In  the  case  of  Mc- 
CuUeu  V.  Railroad,  146  N.  C.  568,  60  S.  E. 
506,  decided  In  1908,  it  was  conceded  in  the 
opinion  that  an  action  for  a  penalty  must  be 
brought  in  the  county  where  the  "cause  of 
action  or  some  part  thereof  arose,"  under 
section  420  of  the  Revisal.  This  would  not 
be  so  unless  the  proviso  to  section  424  is  to 
be  construed  as  we  have  said  in  this  case 
it  should  be.  We  held,  it  Is  true.  In  Propst 
V.  Railroad,  that  it  embraced  railroad  cor- 
porations, foreign  and  domestic,  and  to  that 
extent  created  an  exception  to  section  423 
relating  to  such  corporations,  as  to  all  causes 
of  action  coming  within  the  provisions  of 
section  424,  to  which  it  is  an  amendment, 
and  this  is  so  because  the  language  of  the 
amendment  was  so  comprehensive  as  to  take 
in  both  foreign  and  domestic  railway  corpo- 
rations. The  language  of  the  opinion  must 
be  read  with  reference  to  the  particular  na- 
ture of  that  action,  which  was  brought  tx»  re- 
cover damages  for  an  Injury  to  the  person. 
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This  appeal  was  properly  taken  from  the  or- 
der refusing  to  change  the  place  of  trial. 
Connor  y .  DUlard,  129  N.  C.  50,  39  S.  B.  641. 

The  conrt  erred  in  refusing  to  grant  the 
application  for  a  removal  of  the  case  to  the 
oroper  county  for  trial. 

Reversed. 


flR3  N.  C.  800) 

STATE  V.  MAT. 

(Supreme  Court  of  North  Carolina.     Sept.  29, 

1910.) 

1.  CRiMTNAii  Law  (§  753*)— TbiaI/— DiBEcnoN 

OF  VEBDICT. 

The  refusal  to  direct  a  verdict  of  not  guilty 
is  proper  where  the  evidence  is  not  all  in. 

[E)d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  753.*] 

2.  Criminal  Law  (§  683*)— Tbiai/— Scope  of 
Evidence  in  Reply. 

In  a  trial  for  an  affray,  one  of  defendants 
against  whom  his  codefendant  and  witnesses  had 
testified  was  entitled  to  testify  in  rebuttal,  not 
having  been  confronted  with  such  witnesses ;  he 
having  rested  before  any  evidence  which  he 
cared  to  impeach  was  introduced  agalnSt  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1615-1617;  Dec  Dig.  § 
683.^] 

Appeal  from  Superior  Court,  Franklin 
County;   Peebles,  Judge. 

Walter  May  was  convicted  of  an  affray, 
and  appeals.    Error. 

W.  M.  Person  and  W.  H.  Tarborough,  for 
appellant  The  Attorney  General,  for  the 
State. 

CLARK,  C.  J.  This  was  an  indictment 
for  an  affray,  and  the  defendant  May  alone 
was  found  guilty,  and  appeals. 

The  state  introduced  one  witness  and 
rested.  The  defendant  May,  whose  name  ap- 
peared first  in  the  bill  of  indictment,  with- 
out introducing  evidence,  moved  the  court 
to  direct  a  verdict  of  not  guilty.  This  was 
refused,  the  court  saying  that  the  evidence 
was  not  all  in.  In  this  there  was  no  error. 
The  defendant  Jackson  then  produced  evi- 
dence, much  of  which  tended  to  incriminate 
May.  When  Jackson  rested,  the  defendant 
May  offered  himself  and  others  as  witnesses 
In  rebuttal  of  the  evidence  offered  for  Jack- 
son. The  court  was  of  an  opinion  that  he 
had  no  right  to  do  so,  and  refused  to  allow 
said  May  to  testify  himself  or  put  on  other 
witnesses.  In  charging  the  jury  the  court 
said:  "The  state  further  contends  that  you 
should  believe  that  part  of  the  evidence  of- 
fered by  Jackson  in  which  the  witnesses 
testified  tliat  May  struck  Jackson  with  his 
stick  willingly,  and  that  you  should  be  sat- 
isfied beyond  reasonable  doubt  from  that 
evidence  that  the  defendant  May  is  guilty." 
And  further:  "If  you  find  from  all  the  evi- 
dence beyond  a  reasonable  doubt  that  either 
OP  both  of  the  prisoners  are  guilty,  you 
should  say  so."    If  the  evidence  offered  by 


Jackson  had  been  used  only  to  acquit  him, 
the  defendant  May  would  have  no  ground 
to  complain;  but  Jackson's  evidence  was 
competent  against  May,  and  was  so  used  by 
the  prosecution,  and  was  submitted  to  the 
Jury  by  the  Judge  to  be  considered  against 
him.  It  was  therefore  error  not  to  permit 
May  to  reply  to  this  evidence.  He  had  not 
been  "confronted"  with  these  witnesses.  It 
is  true  that,  as  to  new  matter  brought  out 
by  May,  the  defendant  Jackson,  In  turn, 
would  have  been  entitled  to  a  reply.  But 
this  anomoly  is  due  to  the  fact  that  the  tes- 
timony of  the  defendants  In  an  affray  is 
usually  hostile  to  each  other.  Indeed,  in 
trials  for  an  affray  the  solicitor  usually  re- 
lies upon  the  testimony  of  the  defendants 
to  convict  each  other. 

The  conduct  of  a  trial  Is  largely  left  to 
the  discretion  of  the  presiding  Judge.  But 
when  the  state  relied  upon  the  evidence  of- 
fered by  the  defendant  Jackson  to  convict 
May,  the  latter  had  a  right  to  offer  evidence 
in  reply  to  evidence  with  which  he  had  not 
been  confronted  when  the  state  rested. 
When  the  defendant  May  rested,  no  eridence 
which  he  cared  to  impeach  had  been  intro- 
duced against  him,  and  there  was  nothing 
which  he  cared  to  contradict  Hence  he 
rested  and  waited  for  further  evidence. 
"Where,  on  the  trial  of  four  defendants 
indicted  for  an  affray,  three  of  them  testi- 
fied, and  the  fourth,  their  antagonist,  was 
called  in  his  own  behalf,  the  otiier  defend- 
ants had  the  same  right  to  impeach  him  on 
cross-examination  as  if  he  had  been  a  wit- 
ness instead  of  a  codefendant**  8.  t.  Goff, 
117  N.  C.  755.  23  S.  B.  355. 

Error. 


OB  N.  C.  110) 
NEWBY  et  al.  v.  EDWARDS. 

(Supreme  Conrt  of  North  Carolina.     Sept  29, 

1910.) 

1.   E)JECTMENT  (§  110*)— iNSTBUCnONS. 

In  a  suit  by  an  heir  to  recover  property 
claiming  it  to  have  been  transferred  to  her  in- 
testate, Julia  A.  Edwards,  while  defendant 
claims  that  it  was  transferred  to  intestate's  un- 
born child,  Julia  O.  ESdwards,  who  was  never 
bom,  the  court's  instruction  that  if  intestate 
was  sometimes  called  Julia  Caroline,  and  some- 
times called  Julia  Ann,  then  the  finding  must 
be  that  the  conveyance  was  to  intestate  and  not 
to  her  unborn  child,  as  the  middle  name  is  of 
no  importance,  and  the  law  presumes  that  the 
conveyance  was  intended  to  be  made  to  a  living 
person  and  not  to  one  not  in  existence,  was  er- 
roneous, as  making  the  case  turn  on  the  fact 
that  intestate  was  sometimes  called  different 
names,  whereas  the  issue  was  who  was  the 
grantee :  the  middle  name  being  imi>ortant 
whore  the  question  of  identity  arose  thereon. 

[Ed.   Note.—For  other  cases,  see  Ejectment, 
Dec.  Dig.  §  llO.*] 

2,  Trial  (§  253*)  —  Instbuotiow  ~  loNoanrt 
Evidence  of  the  Benefit  op  Testimont. 
The  instruction  was  also  erroneous  as  de- 
priving defendant  of  the  benefit  of  his  testimony 
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explaining  why  the  conreyance  was  not  to  in- 
testate, but  was  to  her  nnbom  child. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  613-628 :  Dec.  Dig.  %  253.*] 

Sw  Trial  (f  253*)  —  Instruction  —  Ignoring 
Issues. 

The  instruction  was  also  erroneous  as  de- 
priving defendant  of  the  benefit  of  the  argument 
that  intestate  was  one  of  the  grantors  in  the 
conveyance,  and  would  not  likely  have  attempted 
to  deed  property  to  herself. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  613-623:    Dec.  Dig.  §  253.*] 

4.  Names  (S  14^)— Middle  Names— Questions 
OF  Identttt. 

The  consideration  of  a  person^s  middle 
name  becomes  of  importance  in  a  question  of 
identity. 

[Ed.  Note.— For  other  cases,  see  Names,  Dec. 
Dig.  S  14.*] 

5.  Trial  (S  140*)— Question  fob  tue  Jury. 

In  a  suit  by  an  heir  to  recover  property, 
claiming  it  to  have  been  deeded  to  intestate,  the 
credibility  of  defendant's  statement  that  the 
property  was  deeded  to  intestate's  unborn  child 
was  a  matter  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i§  334,  335;  Dec.  Dig.  §  140.*] 

Appeal  from  Superior  Ck>urt,  Graven  Goun- 
ty;    Peebles,  Judge. 

Ejectment  by  Polly  Newby  and  others 
against  Shade  Edwards.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    New  triaL 

These  Issues   were  submitted: 

''(I)  Is  feme  plaintiff  the  owner  on  fee 
simple  and  entitled  to  the  possession  of  £he 
lands  described  in  the  complaint?  Answer: 
Yes. 

"(2)  Does  defendant  wrongfully  withhold 
the  possession  of  the  land  from  the  plain- 
tiff?   Answer:   Yes. 

"(3)  If  so,  what  damages,  if  any,  is  plain- 
tiff entitled  to  recover  of  the  defendant  for 
wrongfully  withholding  possession  of  the  land 
from  feme  plaintiff?  Answer:  $2.50  for 
whole  rent.  $4.16  for  plaintiff." 

Simmons,  Ward  &  Allen,  for  appellant. 
W.  D.  Mclver,  for' appellees. 

BRO\VN,  J.  The  feme  plaintiff  claims  the 
land  In  controversy  as  the  heir  at  law  of 
Julia,  the  deceased  wife  of  defendant,  Shade 
Edwards,  who  died  Intestate  without  having 
given  birth  to  a  child. 

The  land  was  purchased  by  defendant  from 
W.  G.  Brinson,  and  conveyed  by  a  deed  dated 
February  11,  1891,  wherein  said  Brinson, 
Shade  Edwards,  and  his  wife,  Julia  A.  Eid- 
wards,  are  grantors  and  Julia  G.  Edwards 
grantee.  Defendant  Shade  E}dwards  testified 
that  he  was  married  to  Julia  A.  Edwards  In 
1875,  and  lived  with  her  for  24  years;  that 
he  had  never  heard  her  called  by  any  other 
name  than  Julia  A.  Edwards;  that  he  pur- 
chased this  land  from  W.  6.  Brinson;  that 
prior  to  this  purchase  he  had  made  over 
most  of  his  property  to  his  wife,  Julia  A. 
feidwards,  as  he  was  a  drinking  man,,  and  was 
afraid  that  he  might  incumber  his  property 


while  under  the  Influence  of  whisky ;  that  he 
and  his  wife  agreed  that  they  would  hare 
the  lot  described  in  the  complaint  deeded  to 
their  unborn  child,  supposed  to  be  In  esse; 
that  he  paid  the  purchase  money  and  was  ad- 
vised by  Brinson  that.  In  order  to  have  the 
deed  made  to  an  unborn  child,  it  must  be 
named,  and  that  thereupon  he  and  his  wife 
agreed  upon  the  name  of  Julia  G.  E>lwards: 
that  his  wife,  Julia,  died,  and  no  child  was 
ever  bom  to  them.  It  further  appears  that 
thereafter  the  heirs  of  Brinson  executed  a 
deed,  dated  September  23,  1907,  to  defend- 
ant for  the  land.  Plaintiff  Polly  Newby  Is 
one  of  the  three  heirs  at  law  of  defendant's 
deceased  wife.  There  Is  much  other  evidence 
In  the  record  introduced  by  both  parties  un- 
necessary to  refer  to. 

The  seventh  asslgnmeait  of  error  Is  as  fol- 
lows: The. court  erred  In  charging  the  jury: 
'*If  you  are  satisfied  by  the  greater  weight 
of  the  evidence  that  Julia,  the  wife  of  Shade, 
sometimes  called  Julia  GaroUne  and  some- 
times called  Julia  Ann,  yon  will  answer  the 
first  Issue,  'Yes,*  for  the  plaintiff  Is  the  own- 
er In  fee  simple,  entitled  to  possession  of 
the  land  described  in  the  complaint,  because 
the  Supreme  Gourt  says  the  middle  name  Is 
no  Important  part  of  anybody's  name,  and 
the  law  presumes  where  there  was  a  living 
person  to  take  that  land  that  that  person  was 
Intended  instead  of  somebody  that  had  no 
existence."  The  exception  must  be  sus&lned. 
It  Is  true  that  In  certain  cases  the  Initial  of 
the  second  Ghrlstlan  name  is  unimportant, 
but  this  Is  only  In  such  cases  where  the 
identity  Is  certain.  If  there  is  any  question 
as  to  the  Identity  of  the  person,  the  Initial 
or  "middle  name"  becomes  very  important 
Patterson  v.  Walton,  119  N..  a  500,  26  S.  B. 
(43 ;  Gibbs  v.  Fuller,  66  N.  C.  116 ;  State  v. 
Best,  108  N.  a  747,  12  S.  B.  907 ;  Stevens  v. 
West.  51  N.  G.  50;  29  Cyc.  264  et  seq.;  5 
Words  and  Phrases,  p.  4660 ;  Long  v.  Gamp- 
bell,  37  W.  Va.  665,  17  S.  B.  197.  The  In- 
struction appears  to  us  to  make  the  case  turn 
exclusively  upon  the  proposition  that  defend- 
ant's wife  was  sometimes  called  Julia  Ann 
and  sometimes  Julia  Garollne;  whereas  the 
real  point  In  the  case  Is  as  to  who  was  the 
grantee  In  the  deed  of  February  11,  1891,  de- 
fendant's wife,  Julia,  or  their  unborn  dilld . 
then  supposed  to  be  In  Its  mother's  womb. 
If  the  former,  then  plaintiff  Is  entitled  to 
recover  a  one-third  Interest  In  the  lot  If  the 
latter,  then  plaintiff  takes  nothing  by  her 
writ  This  Instruction  further  deprives  de- 
fendant of  the  benefit  of  his  entire  testi- 
mony explaining  why  the  Julia  G.  Edwards, 
the  grantee  In  the  deed,  was  not  his  deceased 
wife.  It  further  deprives  defendant  of  a 
very  potent  argument  to  the  effect  that  the 
deed  to  Julia  G.  ESdwards  was  executed  by 
Julia  A.  Edwards,  the  wife,  and  that  it  is 
not  likely  that  she  would  be  grantor  and 
grantee  Ln  the  same  deed,  and  engaged  In  the 
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legal  anomaly  of  making  a  deed  to  herself. 
The  credibility  of  defendant's  statement  and 
its  reasonableness  is  a  matter  for  the  Jury. 
The  matter  Involved  is  essentially  one  of 
fact,  to  be  determined  by  the  Jury  under 
proper  Instructions. 
New  trial. 


(?53  N.  c.  120) 

ROBERSON  V.  GREBNLEAF  JOHNSON 

LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Sept.  29, 

1910.) 

i.  gobporations  (|  503^)— maintenance  of 

Office  Within  State. 

As  required  by  Acts  1901,  c.  2,  ^  49  (Re- 
visal  1905,  (  1179),  every  corporation  must 
maintain  its  principal  office  in  some  county 
within  the  state,  which  fixes  its  residence  for 
the  purpose  of  suing  and  being  sued,  even 
thou^  its  charter  permits  it  to  have  its  prin- 
cipal office  at  a  place  out  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S!  1935-1939,  1942-1946 ;  Dec  Dig. 
!  503.^] 

2.  Corporations  (I  503*)— Domestic  Corpo- 
rations—Where  They  MAT  BE  Sued. 

A  domestic  corporation  can*  be  sued  in  the 
same  venue  as  an  individual,  except  railroads, 
under  Revisal  1905,  §  424.  providing  that  they 
may  be  sued  either  in  the  county  where  the 
cause  of  action  arose  or  in  the  county  where 
plaintiff  resided  at  the  time  the  cause  of  action 
arose. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Sfi  1935-1939,  1942-1946;  Dec.  Dig. 
S  503.*] 

3.  Corporations  (§  503*)  —  Actions  —  Venue 
"Principal  Place  of  Business**— "Prin- 
cipal Office.** 

The  phrase  "principalpiace  of  business,"  as 
used  in  Kevisal  1905,  |  422,  providing  that  the 
principal  place  of  business  of  a  domestic  cor- 
poration shall  be  its  residence  for  purposes  of 
suing  and  being  sued,  is  synonymous  with  the 
words  "principal  office,**  as  used  in  Revisal 
1905.  §§  1137,  1176,  1179,  respectively  provid- 
ing that,  in  the  formation  of  a  corporation,  the 
location  of  the  principal  office  in  the  state  must 
be  set  forth  in  the  certificate  of  incorporation, 
that  the  board  of  directors  may  chanjce  the  prin- 
cipal office,  and  that  the  meeting  of  stockhold- 
ers shall  be  at  the  princii>al  office  in  the  state. 

[Ed.  Note. — For  other  cases,  soe  Corporations, 
Cent.  Dig.  §§  1935-1939.  1912-1946;  Dec.  Dig. 
S  503.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  So.")!),  5500.] 

4.  Corporations  (S  503^)  —  Action— Venue- 
Statute. 

Revisal  1905,  §  422.  providing  that,  for  the 
purpose  of  suing  and  being  sued,  the  place  of 
business  of  a  domestic  corporation  shall  be  its 
residence,  does  not  change  Revisal  11)05,  §  421, 
establishing  the  veune  of  actions  in  certain 
cases,  nor  deny  plaintiffs  right  to  sue  a  domes- 
tic corporation  in  the  county  in  which  he  re- 
sides, except  as  to  certain  causes  of  action 
whose  venue  Is  fixed  by  other  statutory  provi- 
sions. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1935-1939.  1942-1946;  Dec.  Dig. 
i  503.^1 

5.  Death  (J  36*)— Action— Venue. 

An  action  for  wrongful  death  of  an  employ^ 
against  the  employer,  a  domestic  lumhor  corpo- 
ration,  operating  a  private  steam  railroad   for 


transporting  its  prodnct,  may  be  instituted  in 
the  county  where  the  administratrix  resided  nt 
the  commencement  of  the  action,  and  where  she 
and  the  intestate  resided  when  the  cause  of  ac- 
tion arose,  irrespective  of  whether  the  defendant 
is  a  railroad  company  or  not,  witliin  the  proviso 
to  Revisal  1905,  §  424. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  51;    Dec  Dig.  |  86.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Guion,  Judge. 

Action  by  H.  A.  Roberson,  administratrix, 
against  the  Greenleaf  Johnson  Lumber  Com- 
pany. E^om  the  denial  of  a  motion-  for 
change  of  venue,  def^idant  appeals.  Af- 
firmed. 

The  plaintiff  instituted  this  action  against 
the  defendant,  a  corporation,  in  Martin  Coun- 
ty, to  recover  damages  for  the  negligent  IciU- 
ing  of  her  Intestate,  J.  W.  Roberson,  while 
in  the  service  of  the  defendant  The  Inju- 
ries resulting  in  immediate  death  of  Rober- 
son were  received  by  him  in  Warren  coun- 
ty. His  honor  found  the  following  facts: 
'*That  the  plaintiff  administratrix  and  her 
intestate  were  residents  of  the  county  of 
Martin  at  the  date  of  the  alleged  death  of  in- 
testate. That  the  Greenleaf  Johnson  Lumber 
Company  is  a  corporation  engaged  in  the 
lumber  business,  with  its  principal  office 
and  place  of  business  in  Warren  county,  and 
in  connection  with  its  lumber  business  is  en- 
gaged in  running  and  operating  a  steam  rail- 
road for  the  transportation  of  its  own  logs 
and  lumber  only,  and  neither  equipped  for 
nor  engaged  in  the  transportation  of  pas- 
sengers thereon;  said  road  being  operated 
under  and  by  virtue  of  the  special  acts  of  the 
General  Assembly,  Private  Acts  1889,  chap- 
ter 27."  Whereupon  his  honor  denied  the 
motion  for  a  change  of  venue,  and  the  de- 
fendant excepted,  and  appealed  to  this  court 

Winston  &  Matthews,  for  appellant 

MANNING,  J.  While  section  8  of  the  act 
incorporating  the  defendant  (Priv.  Laws  1889, 
c.  27)  provides  that  Norfollc,  Va^  shall  be 
the  place  of  its  principal,  office,  this  court 
held  in  Simmons  v.  Steamboat  Company,  113 
N.  C.  147,  18  S.  E.  117,  22  L.  R.  A-  677.  37 
Am.  St.  Rep.  614:  "It  has  been  held,  without 
reference  to  any  express  provision  of  law  or 
specific  requirement  of  the  charter,  that  it 
is  the  duty  of  a  corporation  to  Iieep  its  prin- 
cipal place  of  business,  its  books  and  rec- 
ords, and  its  principal  officers  within  the 
state  which  incorporates  it  to  an  extent 
necessary  to  the  fullest  jurisdiction  and  vis- 
Itorial  power  of  the  state  and  its  courts, 
and  the  efficient  exercise  thereof  in  aU  prop- 
er cases  which  concern  said  corporation." 
While  at  the  time  of  that  decision— 1893— 
there  was  no  statute  specifically  imposing 
such  duty  upon  a  corporation  created  under 
the  laws  of  this  state,  it  was  held  that  there 
was  "a  general  system  of  legislation'*  im- 
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posing  such  duty.  But  Acts  1901,  c.  2,  |  49. 
now  section  1179,  Revisal  1905,  specifically 
requires  that  "every  corporation  shall  main- 
tain a  principal  office  in  this  state,  and 
have  an  agent  in  charge  thereof,  whereija 
shall  be  kept  the  stock  and  transfer  books 
for  the  inspection  of  all  who  are  authorized 
to  see  the  same,  and  for  the  transfer  of 
stock,"  and  the  same  act,  now  section  1176, 
Revisal,  provides  the  method  to  be  pursued 
to  change  the  location  of  the  principal  office 
from  one  place  in  the  state  to  another  in  the 
state.  Although  a  domestic  corporation  may 
be  authorized  to  maintain  an  office  at  some 
point  beyond  the  state,  at  which  some  cor- 
porate meetings  may  be  held,  under  our 
present  statutes  the  corporation  is  not  ab- 
solved from  the  duty  of  maintaining  a  prin- 
cipal office  in  some  county  in  this  state, 
which  fixes  its  residence  in  such  county  for 
the  purpose  of  suing  and  being  sued.  Gar- 
rett V.  Bear,  144  N.  C.  23,  56  S.  E.  479. 

The  words  "principal  place  of  business.'*  as 
used  in  section  422,  Revisal,  must  be  regard- 
ed as  synonymous  with  the  words  "principal 
office,"  as  used  in  sections  1137,  1176,  1179, 
and  other  sections  of  the  Revisal.  The  pur- 
pose of  section  422,  Revisal,  was  not  to 
change  the  provisions  of  section  424,  Revisal, 
or  to  deny  to  a  plaintiff  the  right  to  bring 
his  action  against  a  domestic  corporation  in 
the  county  in  which  he  resides,  except,  of 
•course,  in  tlu>se  causes  of  action  where  the 
venue  for  trial  is  particularly  fixed  by  other 
sections  of  the  Revisal,  such  as  sections  419, 
420,  421,  RevisaL  Propst  v.  Railroad,  139  N. 
O.  397,  51  S.  E.  920.  The  sole  purpose  of  this 
section  was  to  remedy  a  defect  in  our  stat- 
ute law,  as  construed'  in  Cline  v.  Manufact- 
uring Co.,  116  N.  C.  837,  21  S.  E.  701,  and 
Farmers*  State  Alliance  v.  Murrell,  119  N. 
C.  124,  25  S.  E.  785,  in  which  cases  it  was 
held  that  a  domestic  corporation  had  no  resi- 
dence, within  the  meaning  of  section  424, 
Revisal  (Code,  S  192),  although  it  had  a  prin- 
cipal office  or  place  of  business  in  the  state, 
and,  being  without  a  legal  residence  in  any 
particular  county  in  the  state,  it  could  be 
sued,  to  its  great  inconvenience  and  loss,  by 
a  nonresident  in  any  county  designated  in 
the  summons.  This  defect  was  remedied,  and 
a  domestic  corporation  can  be  sued  in  the 
same  venue  as  an  individual,  except  rail- 
roads, under  the  proviso  of  section  424,  Re- 
visal. 

His  honor  also  finds  that  the  intestate,  at 
the  time  the  injury  was  received  resulting  in 
his  death,  was  a  resident  of  Martin  county, 
and  that  the  plaintiff,  his  administratrix, 
was  a  resident  of  the  same  county  at  the 
commencement  of  the  action.  It  is  imma- 
terial, in  determining  the  proper  venue  of 
this  action,  to  decide  whether  the  defend- 
ant is  a  "railroad,"  within  the  meaning  of 
that  word  as  used  in  the  proviso  to  section 
424,  Revisal ;   it  being  aileged  that  the  plain- 


tiff, an  employ^,  was  negligently  killed  on 
defendant's  lumber  road,  because,  if  a  "rail- 
road" (as  that  word  is  applied  in  Blackburn 
V.  Lumber  Co.,  151  N.  C.  361,  67  S.  E.  915, 
and  cases  cited),  Martin  county  was  the  resi- 
dence of  the  plaintiff  and  her  intestate  at 
the  time  the  cause  of  action  accrued,  and, 
if  not  a  "railroad,"  then  the  action  was 
properly  brought  in  that  county,  as  the  plain- 
tiff resided  therein  at  the  commencement 
of  the  action. 

We  think  his  honor  properly  denied  the 
motion  of  defendant  to  change  the  venue, 
and  his  judgment  is  affirmed. 


(168  N.  c.  96) 
JOHN  U  ROPER  LUMBER  OO.  T.  HUDSON 

et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  29. 

1910.) 

1.  Wiixs  (§  434*J— Foreign  Will— E)vide??ce. 

A  will  of  a  citizen  of  another  state,  ezecuc- 
ed  and  probated  iu  such  state,  it  having  been 
executed  substantially  according  to  the  laws  of 
North  Carolina,  and  probated  substantially  ac- 
cording to  its  form,  and  thereafter  filed  and 
probated  in  proper  form  in  North  Carolina,  is 
admissible  in  evidence,  under  Revisal  1906.  I 
3133. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  434;*   Evidence,  Cent.  Dig,  §  1416.] 

2.  Estoppel  (8  22*)— Acceptance  and  Satis- 
faction OP  Mobtoage. 

H.  and  bis  privies  are  estopped  to  assert 
that  he  bad  not  conveyed  land  to  H.,  he  having 
accepted  a  mortgage  thereof  from  R.,  reciting 
that  it  was  the  "land  deeded  to  me  •  •  ♦ 
this  day  by  H.;"  R.  having  thereafter  for  sev- 
eral years  been  in  possession  of  the  land,  and 
having  then  deeded  it  to  D.,  and  shortly  there- 
after H.  having  made  the  entry  on  the  record  of 
the  registration  of  the  mortgage:  **Thi8  mort- 
gage is  discharged  by  the  mortgagor  giving  a 
deed  to  D.,  the  present  owner  of  the  mortgage 
and  notes  described  therein." 

[Ed.  Note.— For  other  cases,  see  ESstoppel, 
Cent.  Dig.  f S  27-^1 ;   Dec.  Dig.  |  22.*] 

Appeal  from  Superior  Conrt,  Jones  Comi- 
ty; Peebles,  Judge. 

Civil  action  by  the  John  L.  Roper  Lumber 
Company  against  Sam  Hudson  and  other& 
From  a  judgment  on  a  verdict  for  plaintiff, 
defendants  appeal.    Affirmed. 

The  issues,  with,  the  responses  of  the  Jury, 
were  as  follows: 

"(1)  Is  the  plaintiff  the  owner  of  the  lands 
described  in  the  complaint?    Ans.  Yes. 

"(2)  Did  the  defendant,  E.  T.  Bender,  tres- 
pass on  said  lands?    Ans.  Tes. 

"(3)  What  damages  is  plaintiff  entitled  to 
recover  of  the  defendant  E.  T.  Bender?  Ans. 
$23.53^." 

The  defendant  Sam  Hudson  died  pending 
the  action  and  before  trial,  and  his  widow 
and  son,  his  only  heir  at  law,  were  made 
parties.  It  was  admitted  that  the  trespasses 
charged  against  Bender  were  committed  by 
him  as  agent  of  Sam  Hudson.    In  deraigning 


«For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ke7  No.  Series  A  Rep'r  Indexes 
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title  the  plaintiff  offered  a  paper  purporting 
to  be  the  last  will  and  testament  of  W.  T. 
Dixon,  who  died  domiciled  in  Baltimore,  Md., 
where  Ms  will  was  admitted  to  probate  by 
the  decree  of  the  Orphans'  court  of  that  city. 
It  was  attested  by  three  witnesses,  and  the 
proof  of  its  execution  was  taken  by  the  ro- 
ister of  wills  of  that  court  in  a  form  substan- 
tially similar  to  the  method  prescribed  by  the 
statutes  of  this  state.  An  exemplified  copy 
of  the  will  and  probate  was  offered  for  pro- 
bate in  Jones  county,  but  it  was  improperly 
done.  The  will  was  probated  in  Baltimore 
on  August  25,  1904,  and  filed  in  the  clerk's 
office  of  Jones  county  November  18»  1908. 
When  his  will,  as  recorded  in  Book  of  Wills 
of  Jones  County,  was  offered  in  evidence, 
npon  objection  by  defendants,  his  honor  per- 
mitted the  clerk  nunc  pro  tunc  to  order  its 
probate  in  proper  form,  and  it  was  received 
In  evidence  over  defendant's  objection.  The 
piaLutiff  also  offered  a  mortgage  deed  duly 
recorded  in  Jones  county,  dated  October  4, 
1883,  by  Randolf  Harris  and  wife  to  Samuel 
Hudson,  conveying  the  land  in  controversy 
to  secure  an  indebtedness  evidenced  by  notes 
aggregating  |700.  After  describing  the  land, 
the  mortgage  contained  this  language:  "It 
being  all  of  the  Thomas  Hall  tract  of  land 
deeded  to  me  in  a  deed  made  to  me  this  day 
by  S.  Hudson.*'  The  plaintiff  proved  and  of- 
fered the  following  writing  on  the  margin 
of  the  book  of  registration  of  the  mortgage: 
'This  mortgage  is  discharged  by  the  mort- 
gagor giving  a  deed  to  W.  T.  Dixon  and 
Bro.,  the  present  owners  of  the  mortgage 
and  notes  described  therein.  May  6,  1889. 
Samuel  Hudson.  Witness:  J.  A.  Smith, 
Reg."  The  deed  from  Randolf  Harris  to  W. 
T.  Dixon  &  Bro.  was  offered  in  evidence, 
dated  April  19,  1889,  and  was  registered  on 
May  21,  1889.  The  plaintiff  offered  declara- 
tions of  Samuel  Hudson  tending  to  show  a 
recognition  of  Dixon's  title,  which  were  ad- 
mitted over  defendant's  objection.  No  deed 
from  Samuel  Hudson  was  offered  in  evi- 
dence. The  defendants  offered  evidence  of 
deeds  antedating  any  of  the  deeds  offered  by 
plaiatiff,  placing  the  title  in  Samuel  Hudson, 
the  last  one  dated  March  19,  1871.  The 
plaintiff  offered  evidence  tending  to  show  pos- 
session by  Harris  from  the  date  of  his  pur- 
chase to  his  sale  to  Dixon,  and  then  by  ten- 
ants of  Dixon  to  his  death,  and  by  other 
mesne  holders  of  the  title  to  the  plaintiff  and 
its  possession  up  to  the  bringing  of  this  ac- 
tion. The  acts  constituting  the  alleged  tres- 
pass were  admitted.  The  defendant  offered 
evidence  to  show  that  Hudson  was  indebted 
to  Dixon  and  transferred  notes  sufficient  to 
secure  his  indebtedness,  and  that  the  indebt- 
edness was  paid  by  the  proceeds  of  the  sale 
of  lumber  cut  from  the  land.  The  evidence 
was  excluded,  and  defendants  excepted. 
Judgment  was  rendered  upon  the  verdict  for 
plaintiff,  but  the  right  of  dower  of  the  widow 
of  Samuel  Hudson  was  preserved.  The  de- 
fendants excepted  and  appmUsL 


(  Moore  &  Dunn  and  Loftin,  Varser  &  Daw- 
son, for  appellants.  Simmons,  Ward  ft  AI- 
len,  Thos.  D.  Warren,  axUi  P.  M.  PearsaU, 
for  appellee. 

MANNING,  J.  One  of  the  exceptions  seri- 
ously argued  before  us  was  to  the  admission 
in  evidence  of  the  will  of  W.  T.  Dixon.  We 
have  carefully  examined  the  record  and  cer- 
tification of  its  probate  in  the  orphans'  court 
of  Baltimore,  the  court  having  jurisdiction  to 
admit  wills  and  testaments  to  probate,  and, 
though  the  pages  of  the  manuscript  exempli- 
fied copy  are  not  orderly  arranged,  yet  an 
examination  discloses  every  fact  required  by 
section  3133,  Revisal  19(^,  to  entitle  the  will 
to  be  admitted  to  probate  and  record  In  this 
state.  Roscoe  v.  Lumber  Co.,  124  N.  <!.  42; 
32  S.  B.  889.  The  older  decisions,  as  Drake 
V.  Merrill,  47  N.  C.  868,  do  not  apply,  for 
the  reason  that  the  statutes  are  not  the 
same.  The  will  was  executed  according  to 
the  laws  of  this  state,  and  the  probate  sub- 
stantially made  according  to  our  f<Mrm,  and 
that  fact  appears  in  the  certified  probate 
or  exemplification  of  the  will.  We  cannot 
sustain  this  exception. 

The  plaintiff,  admitting  the  title  to  have 
been  in  Samuel  Hudson  and  producing  no 
deed  from  him,  offered  evidence  whldi  it 
contends  amounts  to  an  estoppel  upon  his 
heir  at  law  and  his  agent,  who  claim  title 
under  Samuel  Hudson.  The  other  defendant- 
is  the  widow  of  Hudson,  who  claims  no  title 
to  the  fee  in  the  land,  but  who  is  entitled  to 
her  dower  therein.  The  question  presented 
by  these  exceptions  is:  Do  the  f&cts  proven, 
taken  together  or  singly,  amount  to  an  es- 
toppel? These  facts  are  that  Samuel  Hud- 
son took  a  mortgage  from  Randolf  Harris, 
in  which  was  the  recital,  "It  being  all  of  the 
Thomas  Hall  tract  of  land  deeded  to  me  in 
a  deed  made  to  me  this  day  by  S.  Hudson." 
and  that  thereafter,  for  several  years,  said 
Harris  was  in  the  actual  possession  of  said 
land;  that  he  conveyed  the  land  to  Dixon 
for  the  consideration  of  $700  on  the  19th 
April,  1889,  and  in  a  few  days  thereafter— 
on  May  6,  1889— the  said  Samuel  Hudson 
made  the  following  entry  on  the  record  of 
the  registration  of  the  mortgage:  "This  mort- 
gage is  discharged  by  the  mortgagor  giving 
a  deed  to  W.  T.  Dixon  ft  Bro.  the  present 
owners  of  the  mortgage  and  notes  described 
therein."  And  after  that  time  the  evidence 
tended  to  show  that  Hudson  recognised  the 
title  to  be  in  Dixon.  The  mortgage  by  Har- 
ris to  Hudson  was  a  conveyance  to  him  of 
the  legal  title.  "In  some  of  the  states  a 
mortgage  is  held  by  statutory  regulation  or 
judicial  construction  to  be  simply  a  lien,  leav- 
ing the  legal  estate  in  the  mortgagor.  In 
North  Carolina  and  many  other  states  the 
common-law  prevails,  and  the  mortgage  deed 
passes  the  legal  title  at  once,  defeasible  by 
subsequent  performance  of  its  conditions. ** 
Hlnson  v.  Smith,  118  N.  C.  508.  24  S.  R 
541;  Williams  v.  Teachey,  85  N.  a  402;  Mod- 
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Un  T.  Insurance  Co.,  151  N.  C5L  35,  65  S.  E. 
605,  and  cases  cited.  And  this  is  true,  not- 
withstanding the  statute  has  prescribed  sim- 
ple methods  of  aclmowledgment  of  satisfac- 
tion which  restores  the  legal  title  in  the 
mortgagor  other  than  by  deeds  of  defeasance. 
In  Smith  V.  Poller,  152  N.  C.  9,  67  S.  E. 
48,  it  is  held  by  this  court  that  the  entry  of 
satisfaction  on  the  margin  of  its  registration 
by  the  proper  person  is  conclusive  of  the  fact 
of  the  discharge  of  the  mortgage  and  its 
satisfaction  as  to  strangers  to  the  mortgage. 
In  Port  V.  Allen,  110  N.  C.  183,  14  S.  B.  685, 
this  court  in  discussing  estoppels  by  recitals 
in  deeds  quotes  with  approval  the  following 
language  of  Henderson,  C.  J.,  in  Brinegar  v. 
C?haffln,  14  N.  C.  108,  22  Am.  Dec.  711:  "Re- 
citals in  a  deed  are  estoppels  when  they  are 
the  essence  of  the  contract;  that  is,  where, 
unless  the  facts  recited  exist,  the  contract,  it 
Is  presumed,  would  not  have  been  made."  It 
is  Inconceivable,  unless  it  were  true,  that 
Hudson  would  have  accepted  a  deed  from 
Harris  for  land  claimed  by  him,  Hudson, 
containing  a  recital  that  he,  Hudson,  had 
conveyed  the  same  land  on  the  same  day  to 
Harris,  and  accepted  it  as  security  for  $700, 
evidently  the  whole  or  a  part  of  the  purchase 
price.  It  is  evident  that  the  conveyance  from 
Hudson  to  Harris  was  the  basis  of  the  con- 
tract, and  without  such  a  conveyance  it  is 
fair  to  assume  the  mortgage  deed  would  not 
have  been  made.  "Such,  we  think,  is  the 
necessary  Inference  to  be  drawn  from  the 
recital  in  the  deed."  This  Inference  is  made 
conclusive  by  the  fair  Interpretation  of  the 
entry  of  satisfaction  of  the  mortgage  deed. 
From  that  it  is  evident  that  Hudson  had 
previously  as^signed  the  notes  secured  by  the 
mortgage  to  Dixon,  and  recognized  the  dis- 
charge of  those  notes  and  the  satisfaction  of 
the  condition  of  the  mortgage  by  the  deed  of 
conveyance  from  Harris  to  Dixon.  Harris 
settled  the  notes  by  making  a  deed  to  the 
land,  and  H.udson  was  satisfied.  Raby  v. 
Reeves,  112  N.  C.  688,  16  S.  E.  760 ;  2  Her- 
man on  Estoppel  and  Res  Adjudlcata,  $(  636, 
017.  In  2  Herman  on  Estoppel,  |  026,  the 
principle  is  thus  stated:  "Where  a  person 
takes  from  another  a  mortgage  of  lands,  the 
record  title  which  Is  in  himself  at  the  time 
such  mortgage  is  executed,  and  In  good  faith 
assigns  such  mortgage,  and  it  is  foreclosed, 
neither  such  mortga.cpe  nor  his  representa- 
tives or  privies  can  set  up  such  prior  title 
In  him  to  defeat  the  mortgage."  Rogers  v. 
Cros.s,  3  Chand.  (Wis.)  34:  Carver  v,  Jack- 
son, 4  Pet.  1.  83-88,  7  L.  Ed.  761.  In  that 
action  Samuel  Hudson  was  the  original  de- 
fendant. He  died  pending  the  snlt,  and  his 
widow  and  only  heir  at  law  were  made  par- 
ties. They  claim  as  privies  to  the  title  of 
Samuel  Hudson — not  by  any  adverse  or  para- 
mount title.  And  we  think  it  is  clear  from 
the  authorities  cited  they  are  estopped,  as 
Samuel  Hudson  was  estopped,  by  the  recitals 


In  the  deed,  by  the  entry  on  the  tecord  of 
satisfaction  of  the  mortgage  deed  as  a  recog- 
nition of  Harris'  title  and  his  conveyance  to 
Dixon  &  Bro.  of  the  land.  The  right  of  the 
widow  of  Samuel  Hudson  to  dower  is  pre- 
served to  her  in  the  Judgment  of  his  honor. 
Having  carefully  examined  the*  other  excep- 
tions taken  at  the  trial,  we  do  not  think  they 
can  be  sustained. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 

No  error. 

ass  N.  C.  90) 

VICK  v.  TRIPP  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  29, 

1910.) 

1.  JUDOMSNT  (J  681*)— Pabtibs  Oonoludbd. 

A  judgment  partitioning  land,  an  interest 
in  which  had  been  devised  to  one  for  life,  with 
remainder  to  another,  is  a  nullity  as  to  the  lat- 
ter, he  not  having  been  a  party  to  or  considered 
in  the  ptoceedlngB. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  1202;  Dec  Dig.  f  681.*1 

2.  Estoppel  (S  27*)— Joindkb  in  Debd. 

There  having  been  devised  to  S.,  for  life, 
with  remainder  to  T.,  a  quarter  interest  in 
lands,  and  S.  having  acquired  another  quartei 
interest  therein  from  R.,  partition  proceedings 
were  had,  to  which  T.  was  not  a  par^,  and  cer* 
tain  tracts  were  allotted  to  S.  After  S.  had 
deeded  one  of  such  tracts  to  defendant,  she  ex- 
ecuted to  B.  a  deed  of  another  of  them,  reciting 
that  the  land  was  allotted  to  S.  in  such  proceed- 
ings, in  which  deed  T.  joined.  Held,  mat  the 
joinder  of  T.  in  the  deed  was  at  most  a  recogni- 
tion by  hira  that  the  tracts  set  apart  to  8.  were 
the  two  shares  In  the  partitioned  land,  one  of 
whidi  had  been  acauireol  from  R.  and  the  other 
devised  to  S.  for  life  with  remainder  to  T.,  thn.s 
avoiding  another  proceeding  for  partition,  and 
did  not  estop  him  to  claim  an  undivided  interest 
as  remainderman,  at  least  in  the  land  deeded  to 
defendant,  and  was  not  an  election  to  treat  as 
his  share  as  remainderman  the  land  deeded  to  B. 

[Ed.  Note.— For  other  cases,  see  Bstoppel, 
Cent  Dig.  H  63-67 ;   Dec.  Dig.  |  27.*] 

3.  LiFiE  Estates  (|  11*)— Waste  bt  Tenant 

FOB  XjTFR. 

A  life  tenant  of  land  cannot  authorize  her 
grantee  thereof  to  commit  waste  as  against  the 
remainderman. 

[Ed.  Note.— For  other  cases,  see  Life  Ekitates, 
Cent  Dig.  S  42 ;   Dec.  Dig.  f  II.*] 

4.  Tenancy  in  C!ommon  (§  28*)— Waste. 

A  tenant  In  common  of  land  cannot  as 
against  his  co-tenant  commit  such  waste  as  Is 
destructive  of  the  estate,  and  not  within  the  usu- 
al legitimate  exercise  of  the  right  of  enjoyment 
thereof. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  f §  68,  69 ;  Dec.  Dig.  S  26.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Peebles,  Judge. 

Civil  action  by  Thomas  A.  Vick  against 
Joshua  Tripp,  Jr.,  and  others.  From  an  ad- 
verse judgment,  plaintiff  appeals.    Reversed. 

T.  R.  Cherry  died  In  the  spring  of  1890,  In 
Pitt  county,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate.    After 
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bequeathing  all  faia  household  and  kitchen 
furniture  and  all  other  personal  property  In 
his  house  to  his  wife,  Sallie  A.  Cherry,  he 
devised  all  the  balance  of  his  estate  to  his 
four  surviving  children,  to  wit,  T.  A.  Cherry, 
R.  D.  Cherry,  Mr&  Maggie  S.  James,  and 
Lilian  Cherry.  The  balance  of  his  estate  con- 
sisted of  several  town  lots  and  several  par- 
cels of  farm  lands,  including  the  land  involv- 
ed in  this  controversy.  Subsequently  T.  A. 
Cherry  died  in  1891,  leaving  his  last  will  and 
testamtmt,  which  was  duly  admitted  to  pro- 
bate in  Fttt  county,  in  which  he  devised  all 
his  estate  to  his  mother,  Sallie  A.  Cherry, 
**to  have  and  to  hold  her  life-time  and  to  use 
for  her  benefit  exclii3iv*»ly,  at  her  death  to 
Tliomas  Argall  Vick,*'  apd,  if  he  should  die 
under  21  years,  then  otfter  disposition  was 
made.  Thomas  Argall  Vick  is  tbe  plaintiff, 
and  was  a  nephew  of  T.  A.  Cherry.  Subse- 
quently, also,  to  the  death  of  T.  R.  Cherry, 
R.  D.  Cherry,  a  son  and  devisee  of  the  tes- 
tator, T.  R.  Cherry,  conveyed  his  undivided 
interest  to  his  mother,  Sallie  A.  Cherry,  by 
deed  duly  recorded.  Still  later  a  special  pro- 
ceeding for  partition  was  brought  in  the  su- 
perior court  of  Pitt  county  hy  J.  B.  Cherry, 
S.  A.  Cherry,  Lillie  Cherry,  Maggie  James, 
and  her  husband,  D.  L.  James,  against  Thos. 
J.  Jarvis,  H.  E.  Daniel,  and  another.  J.  B. 
Cherry,  -one  of  the  plaintiffs  in  the  partition 
proceeding,  was  a  tenant  in  common  with 
the  testator,  T.  R.  Cherry.  The  plaintiff 
Thomas  Argall  Vick,  being  at  that  time  an 
infant  of  tender  years,  was  not  made  a  par- 
ty, plaintiff  or  defendant,  to  said  proceeding 
nor  was  any  guardian  ad  litem  or  next  friend 
appointed  for  him,  nor  any  process  served 
upon  him  or  his  name  mentioned  In  the  pe- 
tition. The  petition  alleged  that  the  plain- 
tiffs were  tenants  in  common,  seised  in  fee 
and  in  possession  of  the  lands  and  lots  de- 
scribed, among  them  tbe  land  in  this  contro- 
versy. As  a  result  of,  and  by  the  judgment 
of,  the  court  in  that  proceeding  begun  in 
1895,  three  lots  were  set  apart  to,  and  al- 
lotted to,  Sallie  A.  Cherry,  to  wit,  a  store- 
house and  lot  in  Greenville,  a  lot  in  Green- 
ville containing  3%  acres,  and  the  farm  con- 
taining 192%  acres,  the  land  admitted  to  be 
in  the  possession  of  the  defendant.  It  was 
admitted  that  the  storehouse  and  lot  at  the 
date  of  the  partition  was  worth  twice  as 
much  as  the  other  two  parcels  of  land.  On 
September  25,  1897,  Sallie  A.  Cherry  sold 
and  conveyed  the  land  in  controversy  to  Hen- 
ry Sheppard,  and  it  has  by  mesne  conveyan- 
ces come  to  the  possession  of  the  defendant 
Tripp.  At  the  date  of  these  deeds  the  plain- 
tiff was  an  Infant  and  did  not  join  therein. 
Sallie  A.  Cherry  died  December  30,  1908,  and 
this  action  was  commenced  April  21,  1900. 
On  July  21,  1905.  the  plaintiff,  then  being  of 
age.  Joined  Sallie  A.  Cherry  in  a  deed  for 
the  storehouse  and  lot,  which  in  the  descrip- 
tion these  words  are  used :  "Which  was  al- 
lotted to  the  said  S.  A.  Cherry  In  the  division 


of  the  lands  of  T.  R.  Cherry  and  Company, 
as  recorded  in  the  clerk's  office  of  Pitt  coun- 
ty, in  the  record  of  the  division  of  lands  in 
Book  2,  page  163,  to  which  reference  is  here- 
by made.*'  The  plaintiff  sues  to  be  let  into 
possession  with  the  defendant,  as  tenants  in 
common,  entitled  to  an  undivided  one-half 
interest,  for  an  accounting  for  rents,  and  tim- 
ber cut  and  sold.  The  court  intimated  upon 
the  foregoing  facts :  "(1)  That  plaintiff  could 
not  ratify  the  partition  proceedings  as  to  the 
quantity  of  land  allotted  to  S.  A.  Cherry  and 
repudiate  it  as  to  the  quality  of  the  estate. 
(2)  That  his  joining  in  the  deed  to  the  store 
lot  with  S.  A.  Cherry  was  an  election  to  take 
it  as  his  share  of  the  lands.  (3)  That,  if  he 
had  not  signed  the  deed  to  the  store  lot,  the 
plaintiff  had  the  right  in  equity  to  compel  S. 
A.  Cherry  to  take  the  two  tracts  conveyed 
to  her  as  her  share  of  the  common  property, 
and  that  the  plaintiff,  having  by  signing  the 
deed  to  the  store  lot  deprived  defendant  of 
this  means  of  protecting  himself,  was  In  eq- 
uity and  good  conscience  estopped  from  claim- 
ing any  interest  in  the  locus  in  quo."  To  this 
intimation  of  his  honor,  plaintiff,  having  ez- 
<*epted,  submitted  to  a  nonsuit  aetid  appealed 
to  this  court 

W.  F.  Evans  and  Harry  Skinner,  for  ap- 
pellant   Jarvis  &  Blow,  for  appellees. 

MANNING,  J.  As  an  adjudication  of  the 
right,  title,  or  interest  of  the  plaintiff  in  the 
common  property,  the  judgment  of  the  court 
In  the  specia)  proceedings  was  a  nullity.  The 
plaintiff  was  not  a  party  to  that  proceeding 
in  name  or  by  serv'ce  of  process,  nor  did  any 
one  pretend  to  appear  for  or  represent  him. 
It  is  contended,  however,  that  he  is  effectual- 
ly concluded  and  estopped  by  that  judgment 
as  if  he  were  a  party  thereto,  because  10 
years  thereafter  he  joined  Mrs.  S.  A.  Cher- 
ry— one  of  the  parties  to  that  proceeding — 
in  a  deed  to  one  Brown,  conveying  one  of  the 
lots  allotted  to  Mrs.  Cherry,  and  because  ref- 
erence to  that  proceeding  is  made  In  the  deed 
for  a  more  particular  description  of  the  lot 
But  the  deed  to  the  locus  in  quo  was  made 
by  Mrs.  Cherry  several  years  before  the  deed 
to  Brown,  and  while  the  plaintiff.  It  seems 
from  the  evidence,  was  an  infant  So  that  it 
Is  now  contended  that  the  plaintiff  is  estop- 
ped by  a  judgment  entered  in  a  proceeding 
to  which  he  was  not  a  party,  and  by  a  deed 
to  which  he  was  not  a  party  and  of  which  he 
had  no  knowledge,  solely  because  he  joined 
in  the  deed  to  Brown.  It  would  seem  that  the 
fact  that  the  plaintiff  joined  with  Mrs,  Cher- 
ry In  the  deed  to  Brown  was,  at  least,  an 
assertion  of  claim  by  him  to  an  interest  in 
the  land  conveyed  and  a  recognition  of  such 
claim  by.  Mrs.  Cherry  and  the  grantee.  Oth- 
erwise, his  joinder  was  wholly  unnecessary. 
The  defendants  were  strangers  to  that  deed; 
they  assert  no  title  under  it  If  we  concede 
that  the  recital  in  the  descriptive  clause  was 
a  recognition  of  the  special  proceedings,  and 


N.04 


VICE  ▼.  TRIPP. 


1069 


could  te  held  aa  estoppel  upon  plaintiff  to 
deny  the  existence  of  the  special  proceedings 
and  the  conclusiveness  of  its  effect,  it  could 
be  taken  advantage  of  only  by  the  grantee 
in  that  deed,  or  those  claiming  under  him. 
This  i^  discussed  in  Lumber  Go.  v.  Hudson 
(at  this  term)  68  S.  E.  1065.  In  Johnston  v. 
Case,  132  N.  0.  795,  44  S.  B.  617,  Walker, 
J.,  speaking  for  this  court,  said:  '*It  must 
be  concede-l  that  the  description  in  one  deed 
may  be  referred  to  in  another  deed  for  the 
purpose  of  identifying  and  making  more  cer- 
tain the  lines  and  boundaries  of  the  land 
which  is  intended  to  be  conveyed  (Bveritt  v. 
Thomas,  23  N.  C.  252;  Reed  v.  Reed,  93  N. 
C.  462;  Davidson  v.  Arledge,  88  N.  C.  326; 
Hemphill  v.  Annls,  119  N.  C.  514  [26  S.  E. 
152]),  provided,  as  Is  said  in  the  last  case 
cited,  the  language  used  points  so  clearly  to 
the  explanatory  deed  or  instrument  as  to 
make  it  possible  to  Identify  it,  and  provided, 
further,  that  the  deed  to  which  reference  is 
made  is  produced  at  the  trial."  This  is  un- 
doubtedly the  ordinary  purpose,  but  it  may, 
in  exceptional  cases,  in  conjunction  with  oth- 
er facts,  constitute  an  estoppel  upon  the 
grantor  as  well  as  the  grantee.  The  other 
facts  in  this  case  all  tend  to  contradict,  in- 
stead of  supporting,  an  estoppel  against  the 
plaintiff,  and  would  seem  to  limit  the  refer- 
ence to  the  special  proceedings  to  the  pur- 
pose of  aiding  in  the  description  of  tbe  lot 
We  do  not  think  the  doctrine  of  election  ap- 
plicable to  or  decisive  of  this  case.  This 
'^doctrine  rests  on  the  maxim  that  he  who 
asks  equity  must  do  it,  and  means  that,  where 
two  inconsistent  rights  are  presented  to  the 
choice  of  a  party  by  a  person  who  manifests 
a  clear  intention  that  he  shall  not  enjoy  both, 
he  must  accept  or  reject  one  or  the  other; 
in  other  words,  that  one  cannot  take  a  ben- 
efit under  an  instrument  and  then  repudiate 
that  instrument."  Fetter  on .  Equity,  51 ; 
Tripp  V.  Nobles,  136  N.  0.  99,  48  S.  E.  675, 
©7  L.  R.  A.  449;  Norwood  v.  Lassiter,  132  N. 
C.  52,  43  S.  E.  509,  in  which  case  several  il- 
lustrations are  given  of  the  application  of 
this  doctrine.  The  facts  of  this  case  certain- 
ly do  not  disclose  any  of  the  circumstances 
essential  to  the  application  of  the  doctrine  to 
the  plaintiff,  certainly  to  the  extent  that  will 
in  any  way  inure  to  the  benefit  of  the  de- 
fendants. At  the  most,  it  can  be  said  that 
the  joinder  of  the  plaintiff  in  the  deed  con- 
taining the  references  to  the  special  proceed- 
ings was  only  a  recognition  by  him  that  the 
lots  set  apart  to  Mrs.  S.  A.  Cherry  in  that 
proceedings  were  the  shares  of  R-  D.  Cherry 
and  T.  A.  Cherry  as  tenants  in  common  in 
the  lands  devised  under  the  will  of  T.  R. 
Cherry,  and  the  effect  of  tbis  would  be  simply 
to  avoid  another  proceeding  for,  partition. 
Accepting  this  as  the  limit  of  conclusiveness 


upon  plaintiff  of  tbe  recital  the  deed  execut- 
ed by  him  with  Mrs.  Cherry,  the  plaintiff 
would  be  tenant  in  common  of  an  undivided 
one-half  interest  in  the  other  parcels  of  land 
allotted  to  Mrs.  Cherry,  and  as  the  defend- 
ants have,  by  the  deed  of  Mrs.  Cherry,  be- 
come the  owners  in  fee  of  her  interest,  it 
must  follow  that  the  plaintiff  is  entitled  to 
be  admitted  into  possession  of  the  locus  in 
quo  as  tenant  in  fee  of  an  undivided  one- 
half  interest,  and  to  an  accounting  for  the 
rents  and  profits  since  Mrs.  Cherry's  death, 
and  for  the  timber  sold.  The  life  tenant. 
Mrs.  Cherry,  could  not  by  her  deed  authorize 
her  vendee  to  commit  waste,  nor  could  the 
defendant  Tripp  as  tenant  in  common  of  an 
undivided  one-half  interest  commit  such 
waste  as  ''is  destructive  of  the  estate,  and 
not  within  the  usual  legitimate  exercise  ot 
the  right  of  enjoyment  of  the  estate."  Dodd 
V.  Watson,  57  N.  C.  48,  72  Am.  Dec.  577;  17 
Am.  &  Eng.  Enc.  671;  McPherson  v.  McPher- 
son,  33  N.  C.  391,  53  Am.  Dec.  416;  Roberts 
V.  Roberts,  55  N.  C.  131.  Nor  can  we  see,  as 
intimated  by  his  honor,  how  plaintiff's  join- 
ing with  Mrs.  Cherry  In  the  deed  to  Brown, 
with  its  reference  to  the  special  proceedings, 
was  a  ratification  by  him,  not  only  of  the 
land  set  apart  to  Mrs.  Cherry  as  the  part  she 
was  entitled  to-  under  the  deed  of  R.  D.  Cher- 
ry and  the  will  of  T.  A.  Cherry — her  only 
sources  of  title  to  any  interest — but  also  that 
she  was  the  owner  in  fee  thereof  and  that 
he,  the  plaintiff,  became  divested  of  all  in- 
terest devised  to  him  under  the  will  of  T.  A. 
Cherry.  We  cannot  perceive  any  element  of 
ratification  in  this  act  further  than  we  have 
already  suggested  as  Its  ultimate  limit.  If 
we  concede  that  plaintiff's  act  was  a  recogni- 
tion of  tbe  partition  proceedings  to  the  ex- 
tent of  the  allotment  to  Mrs.  Cherry  as  the 
shares  of  R.  D.  Cherry  and  T.  A.  Cherry,  the 
plaintiff,  upon  the  death  of  Mrs.  Cherry,  be- 
came entitled  as  tenant  in  common  to  an  un- 
divided one-half  interest  in  the  lands  so  al- 
lotted; the  other  tenants  in  common  being 
those  claiming  under  Mrs.  Cherry  as  the  as- 
signee of  R.  D.  Cherry.  This  tenancy  in  com- 
mon extended  to  each  separate  tract,  unless, 
as  in  the  case  of  the  lot  sold  to  Brown,  the 
plaintiff  had  joined  in  a  deed  conveying  it 
This  must  be  true  regardless  of,  and  unaffect- 
ed by,  the  value  of  any  particular  tract 
There  has  been  no  partition  by  deed  or  other- 
wise between  those  claiming  under  Mrs.  Cher- 
ry, as  the  assignee  or  vendee  of  It  D.  Cher- 
ry, and  the  plaintiff,  as  the  devisee  of  the 
fee  of  the  interest  of  T.  A.  Cherry  under  his 
will.  For  tlie  reasons  given,  the  judgment  of 
nonsuit  will  be  set  aside  and  the  action  fur- 
ther proceeded  in  accordance  with  the  rights 
of  the  parties. 
Reversed. 
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(8  Oa.  App.  2H) 
HANSFORD  t.   NATIONAL  BANK  OF 

TIFTON. 

NATIONAL  BANK  OF  TIFTON  v.  HANS- 
FORD.    (No8.  2,536,  2,537.) 

(Court  of  Appeals  of  Georgia.     Sept  28,  1910.) 
(Syllabut  by  the  Cowi.) 

XONSTJIT  PBOPERLY  GRANTED. 

Plaintiff  did  not  prove  the  alle^tions  of  hin 
petition  as  laid,  and  the  court  did  not  err  in 
granting  a  nonsuit. 

Error  from  City  Court  of  Tlfton ;  B.  Eve, 
Judge. 

Action  by  J.  D.  Hansford  against  the  Na* 
tional  Bank  of  Tlfton.  Judgment  of  non- 
suit, and  plaintiff  brings  error,  defendant 
filing  cross-exceptions,  affirmed  on  main  bill 
of  exertions,  and  cross-bill  dismissed. 

a  C.  Hall,  Claude  Payton,  and  C.  B.  Hay,- 
for  plaintiff  in  error.  Hendricks  &  Christian 
and  Fulwood  &  Murray,  for  defendant  in 
error. 

HILL,  C.  J.  Judgment  affirmed  on  main 
bill  of  exceptions.  Cross-bill  of  exceptions 
dismissed. 


(3  Ga.  App.  291) 
TUGGLB  ▼.  BANK  OF  CAVE  SPBING. 

(No.  2,515.) 
(Court  of  Appeals  of  Georgia.    Sept.  28,  1910.) 

(8yUahu9  hy  the  Court.) 

1.  Names  (§  10*)— Bills  and  Notes  (§§  123, 

45D*)  — •  KXECUTION    of    NOTB    IN    ASSUMXU 

Name— Rights  of  Holdeb.  , 

Where  one  executes  for  his  own  benefit  a 
promissory  note  on  which  be  secures  money 
from  the  payee  for  himself,  giving  no  Indica- 
tion that  he  is  acting  for  another,  and  in  fact 
acting  solely  for  himself,  and  the  payee  deals 
with  him  as  principal,  under  the  impression 
that  the  name  signed  to  the  note  is  in  met  the 
name  of  the  party  for  whose  benefit  it  is  made 
and  the  money  advanced,  the  note  is  the  individ- 
aal  contract  of  the  one  who  makes  it,  although 
he  may  sign  to  it  a  fictitious  name  or  the  name 
of  another  person.  In  such  case  it  is  not  neces- 
sary for  the  payee  or  holder  of  the  note  to  resort 
to  equity  to  reform  the  contract,  but  he  can 
bring  suit  on  the  note  against  the  party  who 
really  made  the  contract. 

fEd.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  I  7;  Dec.  Dig.  |  10;*  Bills  and  Notes. 
Cent  Dig.  SS  260-267,  1424-1433 ;  Dec  Dig.  H 
123,  459.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Witnesses  (§  140*)— Competency— Trans- 
actions WITH  Deceased  Persons. 

In  an  action  against  an  administratrix  on  a 
note  executed  by  decedent  in  the  assumed  name 
of  another,  where  both  the  petition  and  the  un- 
disputed evidence  negatived  any  liability  of  the 
person  whose  name  was  used  on  the  note,  such 
person  was  not  an  incompetent  witness  as  to  his 
transactions  with  decedent;  he  having  no  inters 
est  in  the  result  of  the  action. 

[Ed.  Notc.—For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  140.*] 

Error  from  City  Court  of  Polk;  F.  A.  Ir- 
win, Judge. 

Action  by  the  Bank  of  Cave  Spring  against 
M.  L.  Tuggle,  administratrix,  of  W.  R.  Tug- 


gle.     Judgment  for  plalntilT,  at^  defendant 
brings  error.    Affirmed. 

Mundy  A  Mundy,  for  plaintiff  in  error. 
Bunn  &  Bunn,  for  defendant  in  error. 

HIM/,  a  J.  The  Bank  of  Cave  'Spring 
brought  suit  against  the  administratrix  of 
W.  R.  Tuggle  on  two  promissory  notes,  one 
for  $25  and  one  for  $100,  each  signed  '*H. 
B.  Tuggle."  The  petition  alleges  that  W.  R. 
Tuggle.  the  defendant's  intestate,  borrowed 
the  money  from  the  bank  for  hla  individual 
use  and  executed  the  notes  to  the  bank  for 
that  purpose;  that  in  making  the  notes  W. 
R.  Tuggle  was  not  ttie  agent  for  H.  B.  Tug- 
gle, and  in  no  wise  represented  H.  B.  Toggle, 
although  he  used  his  name  thereon,  and  that 
H.  B.  Tuggle  had  no  interest  in  the  money 
or  in  the  execution  of  the  notes  and  had  no 
knowledge  of  the  transaction;  that  the  bank 
did  not  know  W.  R.  Tuggle  by  name;  that  he 
was  introduced  to  the  cashier  of  the  bank  as 
"Mr.  Tuggle,"  and  that  he  made  the  con- 
tract with  the  bank  solely  for  his  individual 
use;  that  he  signed  the  name  of  H.  B.  Tug- 
gle to  both  notes  without  any  authority  from 
H.  B.  Tuggle,  and  that  the  bank  or  its  cash- 
ier thought  that  W.  R.  Tuggle  was  in  fact 
H.  B.  Tuggle  at  the  time.  It  is'  insisted  that 
under  these  facts  the  two  notes  in  question 
were  the  indfvidual  contracts  of  W.  R.  Tug- 
gle, and  not  of  H.  B.  Tuggle,  and  could  have 
been  enforced  against  W.  R.  Tuggle  during 
his  lifetime,  and  that  after  his  death  his 
estate  was  liable  thereon.  A  general  de- 
murrer was  filed  on  the  ground  that  the  al- 
legations set  forth  no  cause  of  action  against 
W.  R.  Tuggle,  deceased,  and  therefore  none 
against  his  administratrix,  the  defendant. 
The  demurrer  was  overruled,  and  this  is  one 
of  the  errors  assigned.  The  Jury  found  a 
verdict  for  the  plaintiff  for  the  full  amount 
of  the  suit,  principal,  interest,  and  attor- 
ney's fees,  and  the  defendant's  motion  for  a 
new  trial  was  overruled. 

The  controlling  question  In  the  case,  made 
both  by  the  demurrer  and  the  assignments 
of  error  in  the  motion  for  a  new  trial,  is 
whether  or  not,  under  the  facts  as  alleged 
and  clearly  proved  as  alleged,  the  adminis- 
tratrix of  W.  R.  Tuggle  was  liable  on  the 
notes.  We  think  that,  under  the  allegations 
which  were  conclusively  proved  by  the  evi- 
dence, there  can  be  no  doubt  that  the  notes 
sued  on  were  the  individual  contracts  of  W. 
R.  Tuggle,  and  not  of  H.  B.  Tuggle.  There 
was  no  evidence  whatever  that  in  making 
these  notes  and  in  borrowing  the  money  W. 
R.  Tuggle  acted  as  agent  for  H.  B.  Tuggle,  or 
that  H.  B.  Tuggle  had  any  interest  whatever 
in  the  execution  of  the  notes  or  in  the  money 
borrowed  thereon.  When  one  executes  a 
promissory  note  for  the  purpose  of  raising 
money  thereon  for  his  own  Individual  b^Lelit. 
and  there  Is  no  indication  whatever  of  any 
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undisclosed  prlnctpal  for  wlioni  he  Is  acting 
in  the  execution  of  the  note,  and  the  payee 
9t  the  note  deals  with  him  as  the  principal 
maker*  of  the  not^,  nnder  the  belief  that  the 
name  signed  to  the  note  is  his  individnal 
name,  the  party  who  thns  makes  the  note 
and  secures  the  money  thereon  is  liable  on 
the  note,  although  he  may  have  signed  to 
the  note  a  fictitious  name  or  the  name  of 
another  person.  It  is  a  general  principle  of 
law  that  one  in  the  transaction  of  business 
may  use  a  purely  artificial  name,  or  assume 
the  proper  name  of  some  other  natural  per- 
son, and  the  party  who  thus  adopts  a  ficti- 
tious name  or  who  uses  the  name  of  the 
other  person  will  be  held  liable  on  the  con- 
tracts, where  the  eridence  clearly  shows  that 
the  name  is  artificial,  or  that  the  name  of 
the  other  person  was  used  without  his  au- 
thority, and  that  only  the  party  using  it  is 
interested  in  the  transaction  of  the  business 
and  in  the  contract  so  made.  As  stated  in 
29  Oyc.  207,  "without  abandoning  his  real 
name  a  person  may  adopt  any  name,  style, 
or  signature  wholly  different  from  his  own 
name,  by  which  he  may  transact  business, 
execute  contracts,  issue  negotiable  paper, 
and  sue  and  be  sued."  Pease  ▼.  Pease,  35 
Oonn.  131,  95  Am.  Dec.  225.  See,  also,  cases 
cited  in  36  Century  Digest,  3208. 

It  is  insisted  by  the  plaintiff  in  error  that 
the  common-law  suit  could  not  be  brought 
on  the  notes  in  question,  but  that  it  was 
necessary  to  go  into  a  court  of  equity  to  have 
the  notes  reformed,  and  that  the  city  court 
of  Cedartown  had  no  equitable  Jurisdiction 
for  this  purpose.  We  do  not  agree  with  this 
contention.  It  was  not  necessary  to  have 
these  two  contracts  or  notes  reformed.  Un- 
der the  undisputed  evidence,  the  two  notes 
are  enforceable  as  the  contracts  of  W.  R. 
Tuggle,  and  the  fact  that  he  signed  the  name 
of  H.  B.  Tuggle  thereto  is  wholly  Immate- 
rial. If  he  had  signed  any  other  name  under 
the  same  facts,  being  himself  excluslTely  in- 
terested in  the  contracts  and  the  sole  bene- 
ficiary of  the  money  received  on  the  con- 
tracts, he  would  be  liable  thereon.  It  would 
put  the  bank  in  this  case  to  an  unnecessary 
delay  and  expense  to  go  into  a  court  of  eq- 
uity to  seek  any  reformation  of  these  con- 
tracts because  they  are  shown  by  the  undis- 
puted evidence  to  be  the  contracts  of  W.  R. 
Tuggle,  and  not  H.  B.  Tuggle. 

It  was  objected  that  H.  B.  Tuggle  was  al- 
lowed to  testify  that  he  did  not  sign  the 
notes  or  authorize  W.  R.  Tuggle  to  sign  his 
name  thereon;  that  he  had  no  knowledge 
that  the  notes  were  executed;  that  he  had 
never  himself  been  to  the  bank  at  Cave 
Spring  or  made  any  loan  on  notes  at  the 
bank;  and  that,  before  his  death,  W.  R.  Tug- 
gle had  admitted  to  him  that  he  himself  had 
secured  on  two  notes,  one  for  $25  and  one 
for  $100.  money  from   the  bank.     It  is  in- 


sisted that,  as  H.  B.  Tuggje  was  Interested 
in  the  result  of  the  litigation  and  W.  R. 
Tuggle  was  deceased,  he  was  Incompetent  to 
testify.  Not  only  the  allegations  of  the  peti- 
tion, but  the  undisputed  evidence,  negative 
any  liability  in  any  event  of  H.  B.  Tuggle 
on  the  notes,  and  therefore  we  do  not  think 
that  he  was  an  Incompetent  witness,  for  in 
no  contingency  did  he  have  any  interest  in 
the  result  of  the  litigation,  and  he  was  not 
a  party  to  the  contracts  sued  on.  But  ex- 
clusive of  this  evidence,  it  is  indisputably 
shown  that  W.  R.  Tuggle  did  execute  the 
notes  without  the  authority  of  H.  B.  Tuggle, 
without  the  knowledge  of  H.  B.  Tuggle,  with- 
out an  intimation  of  any  agency  for  H.  B. 
Tuggle,  and  solely  for  his  own  benefit,  and 
he  secured  the  money  on  the  notes  and  used 
it  exclusively  in  his  own  business.  In  other 
words,  without  regard  to  the  testimony  of 
H.  B.  Tuggle,  the  evidence  as  a  whole  de- 
manded the  verdict  that  was  rendered,  and, 
even  If  any  error  of  law  was  committed,  it 
was  wholly  immaterial. 
Judgment  affirmed. 

(8  Ga.  App.  297) 
SMITH  V.  STATBL    (No.  2,659.) 
(Court  of  Appeals  of  Georgia.    Sept  28,  1910.) 

(8yUahu9  hy  the  Court.) 

Escape    (§  5*)  —  Escape  fbom   Municipal 
Chain  Gang— Aiding  "Escape." 

The  crime  of  escaping  from  a  cliain  gang 
where  municipal  or  misdemeanor  convicts  are 
worked  is  an  act  oontinuous  in  its  nature,  and  ia 
not  finally  completed  until  the  convict  is  retak- 
en. A  person  who  knowingly  assists  a  convict 
to  "escape"  from  such  a  chain  gang,  or  to  elude 
the  ofiicers  after  he  has  once  gotten  away  and 
prior  to  his  recapture,  ia  punishable  under  sec- 
tion 315  of  the  Penal  Code  of  1805. 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent. 
Dig.  I  6;    Dec.  Dig.  |  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a,  pp.  24(10-2463.] 

Eirror  from  City  CJourt  of  Columbus;  G. 
Y.  Tlgner,  Judge. 

Robert  Smith  was  convicted  of  aiding  a 
prisoner  to  escape  from  a  chain  gang,  and 
brings  error.    Affirmed. 

Wynn  &  Wohlwender,  for  plalutiflt  in  er- 
ror.   T.  H.  Fort,  Sol.,  for  the  State. 

POWELL,  J.  The  defendant  was  convict- 
ed of  violating  section  815  of  the  Penal  Code 
of  1895,  which  provides:  "If  any  person 
shall  aid  or  assist,  or  attempt  to  aid  or  as- 
sist, a  prisoner  to  escape,  so  confined  or  im- 
prisoned, he  shall  be  guilty  of  a  misde- 
meanor." The  expression,  "so  confined  or 
imprisoned,*'  refers  to  section  314  of  the  Pe- 
nal Code  of  1896,  which  provides:  "If  any 
person  shall  be  convicted  of  an  offense  be- 
low the  grade  of  felony,  and  shall  escape 
from  the  chain  gang  or  other  place  of  con- 
finement, or  imprisonment  for  the  violation 
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of  any  municipal,  county  or  state  laws,  and 
be  thereafter  retaken,  he  shall  be  guilty  of 
a  misdemeanor.*'  The  evidence  discloses 
that,  while  the  chain  gang  of  the  city  of 
Columbus  was  being  worked  upon  the 
streets,  one  of  the  convicts  escaped,  and 
that  later  in  the  day  he  met  the  defendant 
and  asked  for  an  ax.  The  defendant  fur- 
nished the  ax,  and  the  convict,  in  the  de- 
fendant's presence,  cut  off  from  his  person 
the  shackles  which  he  was  wearing  pending 
his  service  in  the  chain  gang,  and  by  this 
the  convict  was  able  finally  to  make  good 
his  escape. 

There  are  several  sections  of  the  Penal 
Code  which  relate  to  rescue  and  escapes. 
Some  of  these  sections  relate  to  rescue  and 
escapes  from  the  personal  custody  of  offi- 
cers; others  to  escapes  from  places  of  con« 
flnement,  using  the  word  "confinement"  in 
a  broader  sense  than  the  mere  limits  of 
prison  walls.  As  to  escapes  from  the  per- 
sonal custody  of  officers,  the,  offense  is  com- 
plete whenever  the  prisoner  gets  entirely 
away.  So  long  as  the  pursuit  is  in  progress 
and  the  fieeing  prisoner  is  in  sight  of  the 
officers  or  posse,  the  escape  is  not  complete; 
but  when  he  outruns  them,  or  successfully 
eludes  them  and  gets  away,  the  escape  is 
complete,  and  thereafter  the  offense  of  aid- 
ing an  escape  cannot  attach  to  that  particu- 
lar transaction.  Cf.  Perry  v.  State,  63  Ga. 
402  (3).  We  think  (though  it  is  not  without 
some  doubt,  and  only  after  considerable 
study  of  the  question,  that  we  have  come  to 
this  conclusion)  that  the  rule  as  to  escaping 
from  a  chain  gang  is  different.  Where  con- 
victs are  being  worked  upon  a  chain  gang, 
they  are  not,  at  least  during  working  hours, 
usually  confined  within  any  special  walls 
or  bounds  of  imprisonment.  Often  the  con- 
finement is  constructive,  rather  than  actual, 
especially  in  the  case  of  a  trusty.  This 
would  seem  to  Justify  giving  to  the  word 
''escape*'  a  broader  meaning  when  applied 
to  chain  gangs  than  when  applied  to  prisons 
generally  or  to  the  custody  of  officers. 

It  may  also  be  noticed  that  section  314 
of  the  Penal  Code  of  1895,  quoted  above, 
seems  to  make  the  retaking  of  the  prisoner 
a  part  of  the  crime.  This  apparent  absurd- 
ity came  about  through  the  process  of  codi- 
fication. By  an  examination  of  the  several 
acts  upon  which  the  Code  section  is  based, 
it  will  be  seen  that  the  provision  was  that, 
if  a  prisoner  should  escape  from  the  chain 
gang  and  be  retal^en,  he  should  thereafter 
be  indicted  and  punished  as  for  a  misde- 
meanor. We  think  that  the  object  of  fram- 
ing the  statute  in  this  particular  language 
was  to  make  the  crime  of  escaping  from  a 
chain  gang  a  continuous  act,  never  finally 
completed  so  as  to  start  the  running  of  the 
statute  of  limitations  in  the  prisoner's  favor 
until  the  time  of  a  recaptnre,  witli  the  con- 
sequent result  that  a  convict  absenting  him- 


self from  the  chain  gang  and  from  the  offi- 
cers with  the  intention  essential  to  an  es- 
cape (that  is,  being  absent  otherwise  than 
on  some  temporary  mission  consistent  with 
his  relationship  as  a  convict),  is  to  be  con- 
sidered as  committing  a  violation  of  the 
statute  from  the  time  of  his  leaving  until 
the  time  of  his  recapture.  Therefore  any 
one  who  knowingly  aids  a  convict,  or  at- 
tempts to  aid  him,  either  to  get  away  from 
the  chain  gang  or  to  stay  away.  Is  guilty  of 
violating  section  315  of  the  Penal  Code  of 
1895. 

We  think  that  the  words,  "so  imprisoned,** 
found  in  section  315  of  the  Penal  Code  of 
1895,  were  inserted,  not  with  the  view  of 
making  it  criminal  to  aid  a  convict  only 
while  he  was  actually  in  prison,  but  merely 
with  the  view  of  relating  section  315  to  sec- 
tion 314,  and  of  distinguishing  the  aiding  of 
the  escape  of  a  misdemeanor  or  municipal 
convict  from  the  other  offenses  provided  for 
in  section  316,  of  aiding  felony  convicts  to 
escape — ^the  latter  being  a  higher  offense. 
We  have,  therefore,  come  to  the  conclusion 
that  the  transaction  in  the  present  case  was 
criminal,  and  punishable  under  section  315 
of  the  Penal  Code  of  18&5. 

Judgment  affirmed. 


(8  Gft.  App.  293  > 
FORD  ▼.  ATLANTIC  COAST  LINE  R.  CO. 

(No.  2,558.) 

(Court  of  Appeals  of  Georgia.     Sept.  28,  1910.) 

(Syllabus  by  the  Court,) 

1.  Carbiebs  ({  408*)— Loss  of  Baooaoe— Ac- 
tions—Sufficiency  OF  Pleaoing. 

The  allegations  of  the  x>etition  as  amended 
were  sufficient  to  show  a  cause  of  action,  and 
the  court  erred  in  dismissing  it  on  demurrer. 

[Eld.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §  15C1;   Dec.  Dig.  {  408.*] 

(Additioncl  Syllabus  by  Editorial  Staff.) 

2.  Cairriebs  (§  307  ^•)— Carriage  of  Passen- 
gers—Liability FOB  Baggage. 

Carriers  of  passengers  are  liable  for  bag- 
gage as  common  carriers,  except  when  destroys 
by  the  act  of  God  or  the  public  enemy. 

[Ed.    Note. — For   otfher    cases,    see    Carriers. 
Cent  Dig.  §§  1510-1528;    Dec  Dig.  |  397%.*) 

3.  Carriers  (§  408*)— Cabbiaoe  of  Passeh- 
GEBs— Unreasonable  Delay  in  Deliver- 
ing Baggage— Liability. 

Where  a  carrier  unreasonably  delays  a 
tnink,  and  the  passenger  is  thereby  deprived  of 
his  wearing  apparel,  or  necessary  property  for 
his  use,  contained  in  the  trunk,  the  measure  of 
damages  is  the  value  of  the  use  of  the  wearinfr 
apparel  or  other  property  so  delayed,  during  the 
delay  in  delivering  it  to  him. 

[Ed.    Note.— For    other    cases,    see   Carriers, 
Dec.  Dig.  §  408.*] 

4.  Carriers  (S  408*)— Unreasow able  Delay 
in  Delivering  Baggage  —  Nominal  Dam- 
ages. 

In  an  action  by  a  passenger  against  a  car- 
rier for  unreasonable  delay  in  delivering  his  bas- 
eage,  in  the  absence  of  proof  of  special  damages 
from  being  deprived  of  the  use  thereof,  plaintiff 
may  recover  nofninal  general  damages. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Dec  Dig.  §  408.*] 
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Error  from  City  Court  of  Camilla;  H.  C 
Dasher,  Jr.,  Judge. 

Action  by  Lizzie  Ford  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
of  dismissal,  and  plaintiff  brings  error.  Re- 
versed. 

Cox  &  Peacock  and  Davis  &  Merry,  for 
plaintiff  in  error.  Spence  &  Bennet  and 
Pope  &  Bennet,  for  defendant  in  error. 

HILL,  a  J.  Lizzie  Ford  brought  suit 
against  the  Atlantic  Coast  Line  Railroad 
Company  to  recover  damages  for  delay  In 
delivering  to  her  a  trunk  containing  the 
wearing  apparel  of  herself  and  two  of  her 
infant  children.  She  alleged  that  she  was  a 
passenger  on  the  line  of  the  defendant  com- 
pany and  had  checked  her  trunk  to  the  point 
of  her  destination,  and  that  a  reasonable 
time  for  the  delivery  to  her  of  her  trunk 
would  have  been  1  day,  but  it  was  unreason- 
ably delayed  for  11  days.  Her  petition  as 
amended  alleged  that  the  trunk  contained 
all  the  wearing  apparel  of  herself  and  two 
minor  children  who  were  with  her,  and  that 
by  reason  of  the  negligence  of  the  defendant 
company  in  not  safely  transi>orting  the 
trunk  to  its  destination  and  delivering  it  to 
her  upon  demand  she  was  tortiously  de- 
prived of  the  use  of  the  clothing  and  wear- 
ing apparel  of  herself  and  of  her  children 
for  a  period  of  about  11  days,  and  that  she 
was  unable  to  buy  additional  clothing  and 
extra  wearing  apparel  as  a  substitute  for 
that  contained  in  her  trunk,  greatly  to  her 
inconvenience,  injury,  and  damage.  In  her 
original  petition  she  alleged  that,  because 
of  the  deprivation  of  the  wearing  apparel, 
she  and  her  children  were  forced  to  go  with- 
out a  change  of  clothing  for  9  days,  and 
during  this  time  the  clothing  which  she  and 
her  children  wore  became  so  soiled  and  filthy 
as  to  be  indecent,  and,  being  so  far  from 
home  and  among  strangers,  it  caused  her 
"great  physical  uncomforture  and  mental 
anguish  and  pain.'*  She  laid  her  damages  in 
the  sum  of  $500.  The  court  sustained  a  gen- 
era! demurrer  and  dismissed  her  petition, 
and  this  judgment  is  the  error  assigned. 

It  is  well  settled  in  this  state  that  car- 
riers of  passengers  are  liable  for  baggage  as 
common  carriers;  that  is,  they  are  liable 
for  baggage  at  all  events,  except  when  de- 
stroyed by  the  act  of  God  or  the  public  en- 
emy. Dibble  v.  Brown,  12  Ga.  224,  50  Am. 
Dec.  460;  3  Hutcheson  on  Carriers,  §  1241. 
It  is  insisted  by  learned  counsel  for  the  rail- 
road company  that  plaintiff  cannot  recover 
damages  resulting  because  of  ''physical  un- 
comforture and  mental  anguish  and  pain" 
iue  to  the  wearing  of  soiled  clothes  by  her- 
self and  children.  It  is  conceded  that  she 
could  recover  damages  for  the  loss  of  her 
trunk,  or  for  injury  to  the  trunk  or  its  con- 
tents, or  for  its  unreasonable  delay  and  de- 
tention, but  that  "physical  uncomforture  and 


mental  anguish  and  pain,"  and  inconvenience 
on  account  of  her  not  having  the  use  of  her 
wearing  apparel  that  was  in  the  delayed 
trunk,  were  hot  elements  of  damage  for 
which  she  would  have  the  right  to  recover. 

We  are  Inclined  to  think  that  a  passenger 
whose  trunk  has  been  unreasonably  delayed, 
and  who  is  thereby  subjected  to  inconven- 
ience resulting  from  the  loss  of  wearing  ap- 
parel, and  Is  compelled  to  suffer  physical  dis- 
comfort by  reason  of  its  loss,  would  be  en- 
titled to  damages  upon  proper  proof,  if  the 
damages  that  are  inflicted  could  be  estimated 
in  dollars  and  cents.  Certainly  the  physical 
discomfort  and  inconvenience  of  having  one's 
clothing  lost  would  be  an  element  of  dam- 
age in  contemplation  of  the  parties  to  the 
contract  of  transportation,  when  the  trunk 
was  received  for  shipment  from  the  passen- 
ger by  the  railroad  company.  It  has  been 
held  that  a  passenger  could  recover  the  value 
of  the  use  of  his  wearing  apparel  or  property 
contained  in  a  lost  trunk,  or  in  a  trunk  which 
has  been  unreasonably  delayed,  due  to  de- 
lay In  delivery.  We  think  that  the  measure 
of  damages,  where  a  trunk  has  been  unrea- 
sonably delayed  and  a  passenger  deprived 
of  his  wearing  apparel  or  necessary  property 
for  his  use  contained  in  the  trunk,  would 
be  the  value  of  the  use  of  the  wearing  ap- 
parel or  other  property  so  delayed,  during 
the  delay  in  delivering  It  to  him.  The  rule 
for  the  measurement  of  damage  in  such  case 
must  be  the  value  of  the  clothing  or  property 
for  use  by  the  plaintiff  during  the  time  he 
was  deprived  of  such  use  by  the  tortious 
conduct  of  the  defendant.  Southern  Ry.  Co. 
V.  Wood,  114  Ga.  163,  39  S.  E.  922;  Gulf, 
Colorado,  &  Santa  F6  R.  Co.  v.  Vancil,  2 
Tex.  Civ.  App.  427,  21  S.  W.  303 ;  3  Suther- 
land on  Damages,  §  955;  Fairfax  v.  N.  Y. 
Central  &  Hudson  River  R.  Co.,  73  N.  X. 
172,  29  Am.  Rep.  119. 

In  the  absence  of  proof  of  special  damages, 
the  plaintiff  might  recover  nominal  genera) 
damages.  The  petition  as  amended  set  forth 
a  cause  of  action,  and  the  court  erred  in  dis- 
missing it  on  demurrer. 

Judgment  reversed. 

(8  Ga.  App.  313) 
ALLEN  V.  LOTT-LEWIS  CO.  (No.  2,165.) 
(Court  of  Appeals  of  Georgia.     Sept  28,  1910.) 

(SylldhuB  "by  the  Court,) 

Estoppel  (§  94*)— To  Claim  Title  to  Prop- 
erty Sold  as  Another's. 

The  judgment  rendered  was  in  accord  with 
the  law  and  evidence.  The  decision  is  controlled 
by  the  ruling  in  Wall  Lumber  Co.  v.  Lott-Lewis 
CTo.,  5  Ga.  App.  604,  63  S.  E.  637.  One  who, 
without  interposing  any  claim  or  otherwise  ob- 
jecting, stands  by  and  sees  his  property  sold  as 
the  property  of  another,  is  estopped  from  there- 
after asserting  his  right.  Nor  has  he  any  prop- 
erty in  the  fund  realized  from  such  a  sale  which 
he  can  convey  to  a  third  person. 

[Ed.    Note.— For   other   cases,    see    Estoppel 
Cent.  Dig.  §§  276-284 ;   Dec  Dig.  §  94.*] 
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Error  from  City  Court  of  Tifton;  R.  Eve, 
Judge. 

Claim  action  between  P.  A.  Allen  and  the 
Lott-Lewls  Company.  From  the  Judgment, 
Allen  brings  error.    Affirmed. 

J.  J.  Murray  and  R.  S.  Foy,  for  plaintiff  in 
error.  Jas.  H.  Price  and  Fulwood  &  Murray, 
for  defendant  in  error. 

RUSSELL,  J.  This  was  a  contest  for  cer- 
tain funds  in  the  hands  of  the  sheriff  as  the 
proceeds  of  a  lot  of  lumber.  The  Lott-Lewls 
Company  brought  the  rule  against  the  sheriff 
to  require  him  to  pay  the  money  over  to 
them  on  their  sawmill  supply  man's  lien  for 
supplies  furnished  one  Brady,  the  proprietor 
of  the  sawmill  which  manufactured  the  lum- 
ber, and  Allen,  the  plaintiff  in  error,  inter- 
vened, setting  up  a  claim  to  the  fund.  In 
brief,  Allen's  intervention  sets  up  that  the 
lumber  which  was  sold  under  Lott-Lewls 
Company's  lien  as  the  property  of  the  saw- 
mill man,  Brady,  did  not  belong  to  Brady  at 
all,  but  was,  at  the  time  of  the  sale,  the 
property  of  the  W.  M.  Wall  Lumber  Com- 
pany, all  of  whose  rights  were  thereafter 
purchased  by  Allen.  It  appears  to  be  agreed 
that  Allen  stands  in  the  shoes  of  the  W.  M. 
Wall  Lumber  Company.  He  has,  then,  the 
same  right  to  the  fund  in  the  hands  of  the 
sheriff  that  Wall  would  have;  but  he  cer- 
tainly can  have  no  better  right  than  Wall 
would  have  had  If  he  had  not  put  Allen  in 
his  place.  For  this  reason  we  think  the  de- 
cision of  the  court  below  was  properly  con- 
trolled by  the  ruling  in  Wall  Lumber  Co.  v. 
rx)tt-Lewis  Co.,  5  Ga.  App.  604,  63  S.  E.  637, 
and  that  the  fund  was  properly  applied  to 
the  lien  in  favor  of  the  Lott-Lewls  Com- 
pany. 

According  to  the  testimony  of  the  claimant 
himself,  he  (Allen)  originally  bought  the  lum- 
ber in  question  from  Brady  and  sold  it  to 
W.  M.  Wall,  doing  business  as  Wall  Lumber 
Company.  This  was  before  the  foreclosure 
of  the  Lott-Lewls  Company's  lien,  and  with- 
out any  notice  of  any  lien.  The  Hen  fl.  fa. 
was  levied,  and  the  lumber  was  sold  under 
a  "short  order."  The  Wall  Lumber  Com- 
pany took  no  steps  to  prevent  the  sale.  It 
filed  no  claim  to  the  lumber.  On  the  con- 
trary, the  lumber  was  pur(^iased  at  th^ 
sale  by  the  witness  (the  plaintiff  in  error) 
for  Wall,  and  his  right  as  claimant  of  the 
fund  depends  upon  the  fact  that  Wall  was 
unable  to  repay  him  the  amount  of  money 
which,  acting  for  Wall,  he  had  bid  at  the 
sheriff's  sale,  otherwise  than  by  transferring 
to  him  Wall's  claim  to  the  fund,  in  satisfac- 
tion of  the  debt  In  the  Wall  Case,  supra, 
we  held  that  Wall  was  estopped  from  claim- 
ing, because  he  bought  at  the  **8hort  order" 
sale.  This  being  true,  he  cannot  convey  to 
.\llen  a  right  to  claim.  But.  aside  from  this, 
there  Is  no  view  of  the  case  in  which  Allen 
could  claim  the  fund  after  the  sale.     The 


money  realized  at  the  sale  must  be  treated  as 
belonging  to  the  defendant,  Brady.  Even  If 
Wall  and  Allen  had  not  estopped  themsetTes 
from  claiming  the  lumber  by  bidding  for 
their  own  property,  and  thus  waiving  any 
title  they  might  have  had  therein,  they  oonld 
not  claim  the  fund.  Their  recourse  would 
be  to  proceed  against  the  purchaser  for  the 
property  or  its  value« 
Judgment  affirmed. 


(8  Ga.  App.  0Q 
BLOSSER  00.  T.  DOONAN.    (No.  2,195.) 
(Court  of  Appeals  of  Georgia.    Sept.  28,  1910.) 

(Syllahu9  hy  the  Court,) 

1.  Erroneous  Directed  Yebdict. 

The  court  erred  in  directing  the  jaiy  to 
find  the  verdict  in  favor  of  the  plaintiff,  merely 
submitting  to  the  Jury  the  qaestion  of  the 
amount  of  the  plalntlff^s  recovery.  Under  the 
evidence  submitted,  there  was  an  issue  as  to 
the  nature  of  the  custom  sought  to  be  estab- 
lished, as  well  as  to  whether  such  a  custom  in 
fact  existed,  and  it  was  issuable  whether  a  new 
contract  of  bailment  was  made  by  the  parties 
at  the  conclusion  of  the  original  contract. 

2.  Bailment  (S  12*)— OaATutTOua  BAmaofT— 

ESSENTIAIiS  OF  RELATION. 

While  a  gratuitous  bailee  Is  required  to 
use  some  care  and  diligence  for  the  safe-keeping 
of  property  intrusted  to  him,  he  must  assent  to 
the  bailment,  either  expressly  or  impliedly,  be- 
fore the  relationship  of  bailor  and  bailee  will  be 
established,  with  its  consequent  Uabllitiea. 

[Ed.  Note.~For  other  cases,  see  Bailment. 
Cent.  Dig.  $8  37-41 ;   Dec.  Dig.  i  12.»] 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  betwe^i  the  Blosser  Company  and 
J.  T.  Doonan.  From  the  Judgment,  the 
Blosser  Company  brings  error.    Reversed. 

Kontz  &  Austin,  for  plaintiff  in  error.  Je- 
rome Moore,  for  defendant  in  error. 

PER  CURIAM.    Judgment  reversed. 


•      (8  Ga.  App.  285) 
SISTERS  OF  ORDER  OF  ST.  JOSEPH  v. 
FARRELL  HEATING  &  PLUMB- 
ING CO.    (No.  2,182.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  1910.) 

(ByVlabus  hy  the  Court.) 

New  Tbial  (§  108*)—GBouwn»— Newly  Dib- 

covEBED  Evidence. 

Under  the  peculiar  cirenmstancea  of  this 
case,  the  assumption  of  liability  by  the  defend- 
ant being  the  leading  point  at  issue,  the  court 
erred  in  refusing  to  grant  a  new  trial  upon  the 
grounds  of  newly  discovered  evidence.  The  mat- 
ters brought  to  the  attention  of  the  court,  while 
in  a  sense  impeaching,  are  also  susceptible  of 
bein^  considered  as  substantive  proof,  probabiv 
leadmg  to  a  different  result  on  another  trial. 
Besides,  the  matter  referred  to  went  to  the  fair- 
ness of  the  trial  itself. 

[Ed.  Note.— For  other  cases,  see  New  Tiia} 
Cent  Dig.  {§  226,  227 ;   Dec.  Dig.  |  lOa^l 

Error  from  City  Ck>art  of  Washington;  W. 
D.  Tutt,  Judge. 
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Action  between  the  Sisters  of  the  Order  of 
St  Joseph  and  the  Farrell  Heating.  &  Plumb- 
ing Company.  From  the  Judgment,  the  Sis- 
ters of  the  Order  of  St  Joseph  brings  error. 
Rerersed. 

F.  EL  Colley  and  W.  A.  Slaton,  for  plain- 
tiff in  error.  J.  M.  Pltner.  Jno.  A.  Boykin, 
and  Geo.  M.  Du  Bose,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  reversed. 


(8  Oa.  App.  291) 
X  m  BRICB  &  (X).  T.  WHITEHURST  A 
HILLIARD.    (No.  2,381.) 

(Conrt  of  Appeals  of  Georgia.     Sept  28,  1910.) 

(8yllabu9  hy  the  Court,) 

1.  New  Trial  (§  d5*)— Pbocebdings  to  Pbo- 
cuRE— Discretion  of  Court. 

Where  a  Judge/ passing  on  a  motion  for  a 
new  trial,  did  not  originally  txy  the  case,  his 
discretion  is  not  as  broad  as  it  would  be  other- 
wise; but  he  still  has  discretion  to  grant  a  new 
trial,  where  the  evidence  preponderates  against 
the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  S  130;    Dea  Dig.  %  65.*] 

2.  Sales  (§  48()*)'-<7ondittonal  Sale. 

Where  a  vendor  sells  personal  property,  re* 
serving  title  to  secure  the  purchase  price,  and  the 
vendee,  with  the  vendor's  consent  sells  the  prop- 
erty to  a  third  person,  who  assumes  the  payment 
of  the  balance  of  the  purchase  price  to  the  orig- 
inal vendor,  the  latter  cannot  recover  in  trover 
the  property  from  the  third  person  without  offer- 
ing to  put  him  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  i.  480.«] 

8.  New  Tbial  Pbopebly  Obanted. 

On  the  material  issue  as  to  whether  or  not 
the  plaintiffs  knew  of  and  consented  to  the  sale 
of  the  property  by  the  original  purchaser  to  the 
defendants,  the  evidence  preponderates  against 
the  verdict,  and  therefore  the  judge  did  not  err 
m  granting  a  new  trial. 

Error  from  City  Court  of  NashTllle;  B. 
Eve,  Judge. 

Action  between  J.  B.  Brice  &  Co.  and 
Wbitehurst  &  Billiard.  From  the  judgment, 
J.  E.  Brice  &  Co.  bring  error.    Affirmed. 

J.  P.  Knight  for  plaintiffs  in  error.  Hen- 
dricks &  Christian,  for  defendants  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(8  Qa.  App.  286) 

MUMFORD  v.  SOLOMON.    (No.  2,213.) 
(Court  of  Appeals  of  Georgia.     Sept  28,  1910.) 

(ByUahuM  hy  the  Court  J 

1.  Justices  of  the  Peace  (§  208*)— Review- 
Motion  FOR  New  Tbial  —  Dischetion  of 
Court. 

The  cases  in  which  the  discretion  of  the 
judge  of  the  superior  court  in  the  first  grant  of 
a  new  trial  upon  certiorari  will  not  be  disturbed 
are  those  in  which  there  is  some  conflict  in  the 
Avidenc*e.  and  not  those  in  which' the  decision  is 
}ontrolli^d  wholly  by  law. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  816;   Dec.  Dig.  8  208.*1 


2.  Pleadiivo  (1 104*)— Plba  to  Jubisdioroh. 

Pleas  to  the  jurisdiction  must  be  pleaded 
in  person. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  2l.'J-217;   Dea  Dig.  §  104.*] 

3.  Action  (§  27*)  —  Form  —  Action  Bx  Con- 
tractu. 

Where,  in  an  action  brought  upon  a  bond, 
the  plaintiff  asks  for  nothing  more  than  the  ex- 
press damage  which  the  bond  covenants  he  shall 
receive  in  the  event  there  is  a  breach,  the  ac- 
tion is  ex  contractu. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §S  100-196;  Dec.  Dig.  8  27.*] 

4.  Release  (J  27*)  —  Appearancb  (J  19*)  — 
Principai,  and  SuBirrr  (J  148*)— jubisdio- 
tion— Waiver  OF  OSJEOnON. 

A  creditor  may  release  a  surety  without  af- 
fecting the  liability  of  the  principal;  and  it  is 
of  no  concern  to  the  principal  what  considera- 
tion moved  the  plaintifiE  to  release  his  surety. 

(a)  A  plea  to  the  jurisdiction,  is  one  of  per- 
sonal privilege,  and  when  a  surety  waives  serv- 
ice and  appears  in  court  without  protesting  the 
jurisdiction,  it  is  to  be  assumed  uiat  the  court 
has  jurisdiction  of  his  person. 

(b)  Jurisdiction  of  the  surety  gives  jurisdic- 
tion of  the  principal. 

[Bd.    Note.— For   other    cases,    see    Release, 


Cent  JDig.  |§  53-56;  Dec.  Dig.  f  2T;*  Principal 

J.    I    134;    Appearance, 
Cent  Dig.  §§  79-90;  Dec.  Dig.  |  19;*  Principal 


and    Surety.    Cent.    Dig. 


and  Surety,  Cent  Dig.  8  413 ;  Dec.  Dig.  1 148.*] 

5.  Review  on  Appeal. 

The  certiorari  should  have  been  dismissed. 

Error  from  Superior  Court  Fulton  Coun- 
ty; Geo.  li.  Bell,  Judge. 

Action  by  W.  E.  Mumford  against  W.  G. 
Solomon  and  another.  Judgment  for  plain- 
tiff as  reversed  on  certiorari,  and  he  brings 
error.    Reversed. 

W.  G.  Solomon,  Jr.,  had  obtained  a  judg- 
ment in  a  justice's  court  against  W.  E.  Mum- 
ford,  and  upon  this  judgment  he  sued  out  a 
garnishment.  T.  C.  Dickson  became  surety 
for  Solomon  upon  the  garnishment  bond. 
The  garnishees  answered  that  their  indebted- 
ness to  the  defendant  was  for  wages  as  a 
laborer,  and  upon  the  trial  of  a  traverse  of 
the  answer  the  judgment  was  In  favor  of 
the  garnishees.  Thereupon  Mumford  brought 
suit  4n  a  justice's  court  of  S^ulton  county  up- 
on the  garnishment  bond,  against  Solomon 
as  principal  and  Dickson  as  surety.  A  sec- 
ond original  was  served  upon  Solomon  in 
Bibb  county,  and,  though  Dickson  was  not 
served,  he  afterwards  waived  service,  In  con- 
sideration of  a  release  from  liability  promis- 
ed him  by  Mumford.  Solomon  filed  a  plea 
to  the  jurisdiction,  which  was  verified  by 
his  attorney,  and  he  also  filed  general  and 
special  demurrers.  The  justice  of  the  peace 
rendered  a  judgment  in  favor  of  Mumford 
against  Solomon  for  $30  principal  and  costs 
of  suit  Solomon  thereupon  sued  out  a  writ 
of  certiorari,  which  was  sustained  by  the 
judge  of  the  superior  court;  and  the  writ  of 
error  challenges  the  correctness  of  the  latter 
Judgment.  The  evidence  for  the  plaintiff 
was  to  the  effect  that  he  had  been  put  to 
the  expense  of  $.30  for  attorney's  fees,  by 


•For  other  cases  see  same  topic  and  soctioo  NUMBER  in  Dec.  Di«.  ft  Am.  Dig.  Koy  No.  Serloa  A  Rep'r  IndexM 


1076 


68  SOUTHEASTERN  REPORTER. 


(Ga 


reason  of  tbe  process  of  garnishment  which 
was  sued  out  -by  the  defendant  Solomon; 
and  there  was  no  eTidence  other  than  the 
plaintiff's  upon  this  subject  The  bond 
which  was  the  basis  of  the  suit  was  condi- 
tioned for  the  payment  by  the  principal  of 
all  costs  and  damages  that  might  be  sustain- 
ed by  Mumford  in  consequence  of  the  gar- 
nishment, in  the  event  that  the  money  sought 
to  be  garnished  was  not  subject  to  garnish- 
ment. 

Hines  &  Jordan,  for  plaintiff  In  error.  O. 
B.  Rosser,  Jr.,  for  defendant  In  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  We  think  the  Judge  of  the  superior 
court  erred  in  sustaining  the  certiorari. 

1.  This  case  does  not  come  within  the  class 
of  cases  where  the  first  grant  of  a  new  trial 
upon  certiorari  falls  within  the  discretion 
of  the  judge,  and  where  such  discretion  will 
not  be  disturbed.  Those  cases  In  which  the 
judge  may,  In  his  discretion,  grant  a  first 
new  trial  are  those  In  which  there  Is  a  con- 
flict in  evidence,  and  in  which  the  decision 
Is  not  plainly  controlled  by  the  law.  In  the 
present  case  nothing  Is  Involved  but  a  pure 
question  of  law. 

2.  The  Justice  of  the  peace  properly  struck 
the  plea  to  the  Jurisdiction.  It  was  not  veri- 
fied by  the  defendant,  but  by  his  attorney. 
The  Code  (Olv.  Code  1895,  $  5081)  requires 
pleas  to  the  Jurisdiction  to  be  "pleaded  In 
person";  and  for  this  reason,  not  only  the 
original  plea,  hut  also  the  several  amend- 
ments thereto,  were  Insufiiclent 

3.  This  left  the  principal  defendant  with- 
out any  defense  before  the  court,  and  the 
question  then  arises  whether  the  court  hr.d 
jurisdiction  of  the  principal  defendant  by 
reason  of  Its  Jurisdiction  of  the  subject-mat- 
ter and  of  the  person  of  the  surety,  Dickson. 
It  is  Insisted  that  the  action  sounds  in  tort, 
and  that  therefore  the  justice's  court  had  no 
Jurisdiction  of  the  subject-matter.  This  con- 
tention would  have  been  sustained  If.  the 
plaintiff's  suit  had  not  been  on  the  bond, 
but  had  asked  for  punitive  damages,  or,  in 
fact  for  any  damages  accruing  to  the  de- 
fendant other  than  the  express  items  of 
damages  specified  In  the  bond  itself.  In  this 
case,  however,  the  plaintiff  asked  for  nothing 
more  than  the  damages  which  the  bond  cove- 
nanted he  should  receive  in  the  event  there 
was  a  breach.  The  plaintiff's  right  to  re- 
cover does  not  arise  ex  delicto,  but  arises 
ex  contractu.  It  is  not  an  action  for  a 
wrong  the  plaintiff  may  have  suffered  by 
reason  of  any  bad  faith  of  the  plaintiff  in- 
dependent of  the  covenant,  but  it  is  an  action 
for  a  breach  of  covenant  as  expressed  in  the 
bond.  See  Fourth  National  Bank  v.  Mayer, 
96  Ga.  728,  24  S.  E.  453. 

4.  It  is  contended,  however,  that  even  If 
the  action  is  not  one  in  tort  the  court  had 


no  jurisdiction  of  the  person  of  Solomon. 
It  is  also  insisted  that,  though  the  plaintiff 
had  the  right  to  sue  the  principal  on  the 
bond  In  the  county  of  the  surety's  residence, 
yet  by  reason  of  the  release  of  the  surety 
and  the  failure  to  effect  service  upon  him 
there  could  be  no  recovery  against  the  princi- 
pal in  Fulton  county.  The  principal  cannot 
derive  any  advantage  from  the  fact  that  the 
plaintiff  agreed  to  release  the  surety;  and 
the  surety  (who  alone  can  object  to  the  lack 
of  service  upon  himself)  does  not  make  any 
point  In  his  own  behalf,  or  offer  any  objec- 
tion thereto.  Whether  his  waiver  of  service 
was  suflicient  for  all  purposes  or  not,  it  was 
certainly  sufiSdent  to  give  the  court  Jurisdic- 
tion of  his  person,  unless  the  surety  himself 
raised  the  x)olnt 

The  plea  to  the  Jurisdiction  Is  one  of  per- 
sonal privilege,  and  when 'the  surety  waived 
service  without  protesting  the  Jurisdiction, 
it  was  to  be  assumed  that  the  court  had 
Jurisdiction  of  the  surety.  This  carried  with 
it,  under  section  4078  of  the  Civil  Code  of 
1895,  Jurisdiction  of  the  person  at  the  prin- 
cipal. And  even  though  the  plaintiff  had  re- 
leased the  surety  in  consideration  of  his 
acknowledgment  of  service,  this  was  of  no 
concern  to  the  principal.  The  release  of  the 
surety  does  not  affect  the  principal;  and 
there  is  a  broad  difference  between  Jurisdic- 
tion and  liability.  The  Justice  court  evident- 
ly declined  to  enter  Judgment  against  the 
surety,  because  it  thought  his  defense  of  re- 
lease was  sustained;  but,  in  order  to-  pass 
upon  this  question,  it  was  necessary  that 
the  court  should  have  had  Jurisdiction  of  the 
person  of  the  surety,  and  it  did  have  such 
jurisdiction.  We  think,  therefore,  there  can 
be  no  question  that  the  court  had  Jurlsdlc> 
tion  both  of  the  subject-matter  and  of  the 
person  of  the  surety. 

5.  The  evidence  sustained  the  Judgment  of 
the  Justice  court  because  the  evidence  that 
the  plaintiff  had  assumed  a  liability  of  $30 
for  attorney's  fees  was  not  disputed.  The 
certiorari  should  have  been  dismissed. 

Judgment  reversed. 


(8  Qa.  App.  28«) 
HIRSCH  V.  J.  S.  SCHOFIBLD'S  SONS  CO. 

(No.  2,032.) 

(Court  of  Appeals  of  Georgia.    Sept  28^  1910.) 

fSyllahus  hy  the  Court,) 

1.  Nonsuit  Ekboneous. 

The  plaintiff  proved  his  case  as  laid,  and  ft 
was  error  to  awaro  a  nonsuit 

2.  Sales   (§  445 •)— Action   fob  Breach  of 
Contract— SumciENCT  of  EJvidence. 

According  to  the  evidence  for  the  plaintlflF, 
he  purchased  borings  and  turnings  from  a  pile 
of  such  material  which  appeared  to  be  merchant- 
able, to  be  loaded  and  Shipped  by  the  defendant 
to  a  buyer  to  whom  the  plaintiff  had  sold  them. 
If  the  plaintiff  had  seen  the  car  after  it  wav 
loaded  by  the  defendant  and  after  full  oppor- 
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tunlty  for  inspection  had  accepted  it,  a  nonsait 
might  have  been  proper,  because  he  would  have 
waived  all  defects  discoverable  by  ordinary  care. 
But  there  was  no  proof  that  the  car  of  materi- 
al shipped  by  the  defendant  was  talsen  from  the 
pile  which  the  plaintiff  saw  at  the  time  of  the 
purchase,  and,  from  the  testimony  in  behalf  of 
the  plaintiff  as  to  the  character  of  the  turnings 
and  borings  he  saw  and  as  to  the  nature  of  mer- 
chantable turnings  and  borings  in  ^neral,  con- 
sidered in  connection  with  the  testimony  as  to 
the  very  different  character  and  the  much  in- 
ferior quality  of  the  shipment  received  by  the 
plaintiff*s  customer,  the  jury  would  have  been 
authorized  to  infer  that  the  scrap  iron  which 
was  shipped  was  obtained  from  a  different  pile 
and  was  entirely  distinct  from  the  material  ac- 
tually purchased  by  the  plaintiff,  or  that  dirt 
and  refuse  had  been  added  to  that  which  he 
did  see. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1303-1308 ;   Dec.  Dig.  |  445.*1 

3.  Sales   (8  442*)— Breach  of  Wabbanty— 

Measure  of  Damages. 

Where  a  plaintiff  shows  a  breach  of  either 
an  express  or  an  implied  warranty,  profits  not 
dependent  upon  speculative  contingencies,  but 
which  can  be  shown  to  be  certain,  fixed  in 
amount,  and  the  direct  fruit  of  a  valid  contract, 
reasonably  to  be  anticipated  from  the  breach, 
are  recoverable,  where  it  appears  thnt  the  loss 
of  the  profits  is  due  solely  to  the  defendant's 
breach  of  his  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1284-1301 ;   Dec.  Dig.  §  442.*] 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  Jacob  Hirsch  against  J.  S.  Scho- 
fleld's  Sons  Company.  Judgment  of  nonsuit, 
and  plaintiff  brings  error.     Reversed. 

Fengln  &  Urquhart,  for  plaintiff  In  error. 
Hardeman,  Jones  &  Johnston,  for  defendant 
in  error. 

RUSSELL,  J.    Judgment  reversed. 


(8  Oa.  App.  299) 

ATLANTA   SKIRT   MFG.    CO.    v.    JACOBS. 

(No.  2,015.) 

(Court  of  Appeals  of  Georgia.    Sept.  28,  1910.) 

(8yllahu8  hy  the  Court*) 

1.  Bankruptcy  (§  426*)— Discharge— Liabil- 
ities Discharged. 

A  discharge  in  bankruptcy  does  not  release 

a  bankrupt  from  liability  for  obtaining  property 

by  false  pretenses  or  false  representations. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 

Dec.  Dig.  §  426.*] 


2.  Bankruptcy   (§   437*)— Obtaining  Goods 
IN  View  of  Insolvency— Evidence. 

It  was  for  the  jury  to  determine  whether 
the  circumstances  adduced,  even  though  they 
were  slight,  were  sufficient  to  carry  conviction 
of  the  existence  of  fraud  perpetrated  by  false 
pretenses,  and  it  was  error  to  direct  a  verdict. 
fEd.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  4r>7.*] 

3.  Sales  (§  43*)  —  Fraudulent  Representa- 
tions. 

A  false  representation  may  consist  in  the 
purchasing  of  sroods  with  no  present  purpose  of 
paying  for  them,  and  in  contemplation  of  a 
fraudulent  insolvency. 

[EJd.  Noto.— For  other  cases,  see  Sales.  Cent. 
Dig.  SS  Ra-n2.  f  17-100:    Dec.  Dig.  §  43.*] 


Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  Atlanta  Skirt  Manufacturing 
Company  against  M.  B.  Jacobs.  There  was 
a  directed  verdict  for  defendant,  and  plain* 
tiff  brings  error.    Reversed. 

Horton  Bros.  &  Burress,  for  plaintiff  in 
error.  Mayson  &  Johnson  and  W.  D.  Ellis, 
Jr.,  for  defendant  in  error. 

RUSSEH^L,  J.  The  Atlanta  Skirt  Manu- 
facturing Company  sued  Jacobs  In  a  Jus- 
tice's court  on  three  promissory  notes,  and 
by  consent  of  all  parties  the  eases  were  ap- 
pealed to  the  superior  court  and  consolidat- 
ed. Jacobs'  defense  to  the  notes  was  his 
discharge  in  bankruptcy.  To  avoid  this  dis- 
charge the  plaintiff  relied  on  section  17  of 
the  bankruptcy  law  (Act  July  1,  1898,.  c.  541, 
30  Stat.  550  [U.  S.  Comp.  St.  1901,  p.  3428]) 
as  amended  in  1903  (Act  Feb.  5,  1903,  c.  487, 
§  5,  32  Stat.  798  [U.  S.  Comp.  St.  Supp. 
1909,  p.  1310]),  which  provides  as  follows: 
"A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts,  ex- 
cept such  as  •  •  •  are  liabilities  for  ob- 
taining property  by  false  pretenses  or  false 
representations."  In  support  of  this  avoid- 
ance the  plaintiff  proved  that  for  several 
years  prior  to  the  bankruptcy,  and  prior  to 
the  giving  of  the  notes,  Jacobs  had  been  run- 
ning an  account  with  it,  and  had  from  time 
to  time  given  his  notes  for  balances  due. 
Some  of  the  notes  involved  in  this  suit  were 
given  about  30  days  before  the  failure,  which 
was  involuntary.  It  was  estimated  by  the 
plaintiff  and  his  witnesses  that  at  that  time 
the  stock  of  goods  in  the  defendant's  shop 
was  only  about  one-fifth  as  valuable  as  it 
was  30  days  before,  when  some  of  the  goods 
represented  by  the  notes  were  purchased. 
The  schedule  In  bankruptcy  showed  liabili- 
ties of  $15,634.35,  and  assets  aggregating 
approximately  $13,000.  It  was  admitted  that 
the  notes  were  properly  scheduled.  Jacobs 
made  no  positive  representation  or  state- 
ment as  to  his  condition  at  the  time  he  pur- 
chased the  goods  from  the  plaintiff.  The 
goods  were  sold  by  the  latter  on  the  faith 
of  past  dealing,  and  on  the  confidence  based 
on  the  appearance  of  prosperity  indicated 
by  the  large  size  of  the  stock.  There  were, 
however,  other  circumstances  from  which  It 
could  be  Inferred  that  very  soon  after  these 
goods  were  bought  the  defendant  "made 
way"  with  a  part  of  his  stock  of  goods  oth- 
erwise than  in  the  due  course  of  trade. 

1.  The  Judge  directed  a  verdict  for  the  de- 
fendant. In  our  opinion  this  was  error.  A 
discharge  in  bankruptcy  does  not  release  a 
bankrupt  from  liability  for  obtaining  prop- 
erty by  false  pretenses  or  false  representa- 
tions. It  is  true  that  in  order  to  avoid  the 
discharge  it  was  incumbent  on  the  plaintiff 
to  show  that  the  liability  upon  the  notes 
survived  in  spite  of  the  discharge,  because 
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Ihe  notes  represented  the  purchase  price  of 
goods  obtained  by  false  pretenses  or  false 
representations. 

2.  But  the  duty  of  weighing  the  various 
facts  and  circumstances  introduced  upon  the 
Issue*  and  of  determining  whether  they  could 
reasonably  support  the  conclusion  that  the 
goods  were  obtained  with  a  fraudulent  in- 
tent, was  at  last  one  for  the  jury.  Fraud  Is 
not  to  be.  presumed,  but  slight  circumstan- 
ces may  suffice  to  carry  conviction  of  its  ex- 
istence. 

3.  A  false  representation  may  consist  in 
the  purchasing  of  goods  with  no  present  pur- 
pose of  paying  for  them,  and  in  contempla- 
tion of  a  fraudulent  insolvency.  To  buy 
goods  without  a  present  intention  to  pay  Is 
a  false  representation  of  one's  Intention. 
Therefore  to  buy  goods  without  a  present  in- 
tention 'to  pay  will  avoid  a  discharge.  Of 
course,  ordinarily,  promises  to  perform  some 
net  in  the  future  will  not  amount  to  fraud 
In  legal  acceptation,  although  subsequently 
broken  without  excuse.  This  is  especially 
true  of  a  promise  to  pay  money.  Otherwise 
any  breach  of  contract  would  amount  to 
fraud.  But  the  intent  with  which  a  prom- 
ise, which  has  been  violated,  was  made,  is 
for  the  Jury.  There  was  before  the  Jury  a 
combination  of  facts  and  circumstances 
(which  we  have  not  recited  above)  from 
which  the  Jury  might  have  inferred  that  the 
ffoods  were  bought  by  the  defendant  with 
Fuch  a  purpose.  It  was  at  least  significant 
that  the  number  of  the  identical  skirts  sold 
by  the  plaintiff,  found  In  the  defendant's 
store,  was  multiplied  after  the  discharge  in 
bnnltruptcy. 

.Tud.£nnent  reversed. 


(8  Oa.  App.  315) 

SOUTHERN  RY.  CO.  v.  ATLANTA  SAND  & 
SUPPLY  00.     (No.  1,808.) 

(Court  of  Appeals  of  Georgia.     Sept  6,  1910. 
Upon  Rehearing,  Sept.  29,  1910.) 

(BpUahut  hy  the  Court.) 

1.  Regulation  of  Carbiebs. 

The  controlling  questions  in  this  case  have 
been  certified  to  the  Supreme  0)urt  and  an- 
swered at  length.  It  is  deemed  unnecessary  for 
this  court  to  go  into  an  elaboration  of  the  facta 
or  points;  but  reference  is  had  to  the  decision 
of  the  S\]prcme  Court.    68  S.  E.  807. 

(Additional  Syllalut  hy  Editorial  BtaffJ 

Upon  Rehearing. 

2.  Ari'EAL  AND   Errob  (§  918*)  —  Review — 

AMrXDMENTTO  PLEADING. 

Where  a  party  at  the  trial  term  tenders  an 
amendment  To  his  pleading  without  the  affidavit 
reguirt'd  by  s'tatute,  the  court'8  refusal  to  al- 
low the  n'ncndinpiit  cannot  be  review«»d.  unless 
it  affirmn:iv«^!v  onponrs  tlr^t  the   j'.id?p  refnspd 


the  amendment  upon  Its  merits,  and  not  upon 
the  technical  ground. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  |  3710;  Dec  Dig.  i  9ia*] 

3.  Appeal  and  Ebbob  (§  919*)  —  Rstikw — 
Amendment  to  Pleadings. 

Where  there  is  a  failure  to  verify  a  plead- 
ing filed  as  matter  of  right  and  the  court  strikes 
it,  it  will  be  presumed  that  the  court  struck  it 
for  some  matter  affecting  the  merits,  because, 
the  failure  to  verify  being  a  matter  of  form,  it 
would  be  waived,  unless  specially  objected  to  by 
the  opposite  party.  But  where  a  party  tenders 
an  amendment  which  may  be  rejected  unless  pre- 
sented in  a  certain  form  and  the  amendment 
states  matters  good  in  substance,  but  is  defi- 
cient in  form,  it  will  be  presumed  that  the 
court's  refusal  thereof  is  for  lack  of  form. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3718 ;  Dec.  Dig.  8  919.*) 

4.  Pleading    (J  882*)  —  Genebal   Denlal  — 
Mattebs  Pbovable. 

Matter  which  is  equally  available  for  de- 
fense, whether  the  allegations  of  the  petition  be 
true  or  not,  cannot  be  received  in  evidence  un 
der  a  general  denial  equivalent  in  effect  to  the 
old  plea  of  general  issue. 

[EM.  Note.— For  other  cases,  see  Pleading. 
Out  Dig.  II  1280-1294 ;  Dec.  Dig.  |  382.»] 

EUU,  a  J.,  dissenting. 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  the  Atlanta  Sand  &  Supply 
Company  against  the  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Case  certified  to  the  Supreme 
Court  and  questions  answered  (68  S.  E.  807). 
and  judgment  affirmed  on  rehearing. 

McDaniel,  Alston  &  Black,  for  plaintiff  in 
error.  Moore  &  Pomeroy  and  W.  W.  Hood^ 
for  defendant  in  error. 

HILL,  C  J.    Judgment  reversed. 

Upon  Rehearing. 

RUSSELL  and  POWELL^  JJ.  In  the  orig- 
inal opinion  the  judgment  was  reversed  he- 
cause  the  trial  court  erred  in  rejecting  cer- 
tain evidence  offered  by  the  defendant,  tend- 
ing to  show  that  notwithstanding  that  it 
had  failed  to  furnish  cars  In  compliance 
with  the  plaintiff's  demand,  under  rule  9  of 
the  Railroad  Commission,  the  failure  was 
occasioned  by  facts  and  circumstances  which, 
under  the  decision  of  the  Supreme  Court  in 
answer  to  the  certified  question  presented  to 
them  in  this  case,  would  have  excused  it  for 
not  so  doing.  In  the  motion  for  rehearing 
the  point  is  made  that  the  defendant's  orig- 
inal answer  contained  only  a  denial  of  the 
paragraphs  of  the  plaintiff's  petition  In 
which  was  set  up  a  violation  of  the  rule 
through  the  failure  of  the  defendant  to  fur- 
nish cars  upon  certain  given  dates  and  for 
a  do?ic:nnted  period  thereafter,  and  that,  as 
this  rejected  evidence  tended  to  support  only 
these  matters  of  justification  or  avoidance.  It 
was  not  admissible  under  the  original  plea. 
1  They  say  further  that,  while  the  defendant 
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in  the  court  below  (the  plaintiff  in  error 
here)  did  teuder  an  amendment  setting  np 
these  additional  matters  of  defense,  the  court 
disallowed  It  In  the  record  before  us  one 
of  the  exceptions  is  to  the  disallowance  of 
this  amendment  The  ground  on  which  the 
court  refused  to  allow  it  does  not  appear 
from  the  record;  the  recital  being  merely 
that  on  motion  of  the  plaintiff  the  court  over- 
ruled and  disallowed  the  amendment  The 
amendment  was  not  tendered  until  the  trial 
term,  and  was  not  accompanied  by  the  af- 
fidavit required  by  the  statute  in  cases 
where  an  amendment  is  offered  after  the 
first  term.  To  our  minds,  therefore,  the  case 
is  squarely  controlled  as  to  this  feature  by 
Columbus  Show  Case  Co.  v.  Brinson,  128  Ga. 
487,  57  S.  B.  871.  We  cannot  reverse  the 
Judgment  of  the  lower  court  for  refusing  to 
allow  an  amendment  to  the  pleading  at  the 
second  term,  where  this  afiEldavit  Is  not  filed, 
unless  it  affirmatively  appears  that  the  judge 
refused  the  amendment  upon  its  merits,  and 
not  upon  the  technical  ground.  Where  there 
is  a  failure  to  verify  pleadings  which  are 
filed  as  a  matter  of  right  the  rule  is  dif- 
ferent from  where  it  Is  where  a  party  mere- 
ly tenders  an  amendment  as  to  which  he 
must  secure  the  consent  of  the  court  before 
!t  can  be  filed  as  part  of  the  record.  In  the 
former  case  (where,  say,  a  plea  is  regularly' 
filed,  but  not  verified,  and  the  court  on  mo- 
tion strikes  it),  it  would  be  presumed  that 
the  court  struck  it  for  some  matter  affect- 
ing the  merits,  because,  the  failure  to  verify 
being  merely  a  matter  of  form.  It  would  be 
waived,  unless  specially  objected  to  by  the 
opposite  party.  But  where  a  party  tenders 
an  amendment  which  the  law  says  may  be 
rejected  unless  presented  in  a  certain  form, 
and  the  amendment  states  matters  good  in 
substance,  but  Is  deficient  for  lack  of  form, 
it  will  be  presumed  that  the  court  refused 
It  on  the  ground  on  which  he  had  the  right 
to  refuse  it  namely,  the  lack  of  form.  We 
are  clear  that  the  matters .  contained  in  the 
amendment  cannot  be  shown  under  the  gen- 
eral denial  contained  in  the  original  answer. 
They  were  purely  matters  of  justification  or 
avoidance.  They  did  not  tend  to  deny  any 
one  of  the  particular  facts  upon  which  the 
plaintiff  relied,  but  merely  attempted  to  neg- 
ative liability  under  the  law  by  showing  ad- 
ditional facta  which  would  exculpate  the  de- 
fendant from  the  apparent  liability.  The 
original' answer  contained  no  hint  that  the 
defendant  would  attempt  to  show  at  the  trial 
matters  which  would  tend  to  defeat  the 
plaintiff's  right  to  recover,  notwithstanding 
ihey  (the  plaintiffs)  proved  to  the  letter  ev- 
ery allegation  of  fact  contained  in  their  pe- 
tition. Matter  which  is  equally  available  for 
defense,  whether  the  allegations  of  the  peti- 
tion be  true  or  not  cannot  be  received  In 
evidence  under  a  general  denial  equivalent 
in  effect  to  the  old  plea  of  general  issue.  It 
fs  our  opinion,  therefore,  that  this  court  was 
in  error  in  reversing  the  judgment  of  the 


lower  court  for  the  exduslon  of  this  evl- 
dence.  The  rehearing  having  been  granted, 
it  is  hereby  ordered  that  the  judgment  hith- 
erto rendered  be  vacated,  and  that  the  judg- 
ment of  the  lower  court  be  affirmed. 

HILL,  O.  J.    dissents. 

BILL,  C.  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court. 
I  think  the  decision  of  the  court  as  hereto- 
fore rendered  is  right,  and  should  be  ad* 
hered  to.  The  suit  was  to  recover  damages 
against  the  railroad  Company  for  a  violation 
of  rule  9  of  the  Railroad  Commission  of  the 
state.  At  the  appearance  term  the  defend- 
ant filed  a  plea  of  general  issue,  and  at  the 
trial  term  it  filed  an  amendment  to  the  plea, 
which  was  disallowed  by  the  court,  and  ex- 
ceptions pendente  lite  were  preserved.  At 
the  condnsion  of  the  evidence,  the  court  di- 
rected a  verdict  for  the  plaintiff.  The  writ 
of  error  challenges  the  constitutionality  of 
rule  9  on  various  grounds^  and  also  the  cor- 
rectness of  the  ruling  of  the  trial  judge  in 
disallowing  the  amendment  to  the  plea  and 
in  subsequently,  on  the  trial  of  the  case,  ex- 
cluding from  evidence  testimony  offered  by 
the  defendant  tending  to  show  that  it  had 
not  violated  that  rule;  and  was  not  indebted 
to  the  plaintiff  in  any  sum  on  account  of  its 
failure  to  comply  with  its  request  to  deliver 
the  cars.  This  court  certified  to  the  Supreme 
Court  the  constitutional  questions  made,  and 
also  certified  to  the  Supreme  0>urt  the  ques- 
tion whether  as  a  matter  of  law  the  defend- 
lant  railroad  company  in  defense  to  the  ac- 
tion could  set  up  certain  matters  to  prove 
that  it  was  not  at  fault  in  not  furnishing  the 
cars  requested  by  the  plaintiff,  these  matters 
of  defense  being  covered  by  the  amendment 
to  the  plea,  which  was  disallowed  by  the 
court  and  being  also  embraced  in  the  testi- 
mony which  was  excluded  from  evidence  by 
the  court  The  Supreme  <Ik)urt  answered  the 
questions  certified  to  It,  sustained  the  con- 
stitutionality of  the  rule  in  question,  and 
also  held  that  some  of  the  defenses  set  up 
by  the  defendant  and  offered  to  be  proved 
by  it  were  valid  and  sufficient  under  the  law. 
It  is  not  necessary  in ,  this  place  to  set  out 
the  defenses  which  the  Supreme  Court  holds 
could  be  made  by  the  railroad  company  in 
such  case.  Reference  is  had  to  the  decision 
of  the  Supreme  Court  on  that  question  as 
reported  in  135  Ga.  — ,  68  S.  B.  807  et  seq. 
As  the  trial  court  had  expressly  disallowed 
the  amendment  setting  up  the  defenses,  and 
had  subsequoitly  rejected  the  testimony 
which  was  offered  under  the  plea  of  gen- 
eral issue  (for  the  amendment  had  been  re- 
jected when  the  testimony  was  offered),  this 
court  in  a  brief  headnote  reversed  the  ruling 
of  the  trial  court  in  excluding  the  evidence 
which  the  Supreme  Court  held  would,  if 
proved,  have  constituted  a  valid  and  suffi- 
cient defense  to  the  suit  I  think  the  judg- 
ment of  this  court  was  a  necessary  coroUaiy 
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to  the  decision  of  the  Supreme  Court  on  the 
question  as  to  the  sufficiency  of  the  defense 
which  the  railroad  company  attempted  to 
establish  by  the  testimony  which  was  exclud- 
ed from  evidence  by  the  trial  court  In  my 
opinion  this  court  should  have  gone  farther 
in  its  decision,  and  should  have  also  held 
that  the  trial  court  erred  in  disallowing  the 
amendment  to  the  plea.  But,  regardless  of 
the  question  whether  the  amendment  to  the 
plea  was  properly  or  Improperly  disallowed, 
I  think  that  the  testimony  which  was  ex- 
cluded by  the  trial  judge  set  up  matters  of 
defense  to  the  plaintiff's  cause  of  action,  and 
was  admissible  under  the  general  denial  of 
liability  filed  by  the  defendant  company.  In 
other  words,  I  do  not  think  that  the  amend- 
ment which  the  court  disallowed  was  essen- 
tial to  the  introduction  of  the  evidence 
which  the  Supreme  Court  held  would  consti- 
tute a  good  defense,  and  which  this  court 
held  that  the  latter  court  erred  In  rejecting. 
My  associates  think  that  the  amendment 
was  properly  disallowed  because  of  the  ab- 
sence of  the  affidavit  required  by  section 
5057  of  the  Civil  Code  of  1895,  as  amended 
by  the  act  of  1897  (Acts  1897.  p.  85).  Of 
course,  the  omission  of  this  affidavit  furnish- 
es a  reason  for  refusing  to  allow  an  amend- 
ment offered  at  the  trial  term,  of  which 
notice  was  not  given  by  the  original  plea  or 
answer.  They  insist  that  the  record  does  not 
disclose  upon  what  ground  the  trial  'Judge 
based  his  judgment  refusing  to  allow  the 
amendment,  and,  as  the  omission  of  the  af- 
fidavit was  the  only  legal  reason  which  he 
could  have  had  for  such  refusal,  they  as- 
sume that  his  reason  for  so  ruling  was  the 
fact  that  the  amendment  was  not  perfected 
by  the  statutory  affidavit.  I  think  It  per- 
fectly clear  from  the  record  that  the  trial 
court  did  not  exclude  the  amendment  because 
of  the  absence  of  the  statutory  affidavit  re- 
ferred to.  I  think  the  court  treated  this 
technical  requirement  of  the  law  relating  to 
the  form  of  the  affidavit  as  having  been 
waived  by  the  plaintiff,  and  that  the  amend- 
ment was  disallowed  because  the  allegations 
therein  set  up  no  defense  to  the  suit.  The 
record  does  not  show  that  any  specific  ob- 
jection to  the  amendment  was  made  by  the 
plaintiffs  because  of  the  absence  of  the  affi- 
davit. On  the  contrary,  it  shows  inferential- 
ly  that  this  formal  defect  was  waived.  It 
cannot  be  denied  that  the  defect  in  ques- 
tion is  amendable.  Ward  v.  Frick  Company, 
95  Ga.  804,  22  S.  B.  899;  Rodgers  v.  Cald- 
well, 122  Ga.  279,  50  S.  E.  95.  And  I  think 
ft  also  clear  that.  If  the  plaintiff  does  not 
object  to  the  form  of  an  amendment  on  this 
ground,  he  must  be  taken  to  have  waived  it. 
It  seems  to  me  that  the  plaintiff  should  be 
held  to  have  waived  this  defect,  if  he  does 
not  specifically  object  to  the  answer  on  that 
ground,  and  allows  the  question  raised  by 
the  proposed  amendment  to  be  considered 
and  decided  on  the  merits.  It  would  be  un- 
Tiiir  to  the  defendant  not  to  afford  him  an 


opportunity  to  amend  by  an  objection  as  to 
the  form  of  the  proposed  amendment.     In 
the  case  of  Ward  v.  Frick  Company,  supra, 
it  was  held:    "It  being,  under  the  pleading 
act  of  1893  [Acts  1893,  p.  56],  the  duty  of  the 
judge  of  the  superior  court  at  each  regular 
term  to  call  all  cases  on  the  appearance  dock- 
et,  and  hear  and  determine   all  objections 
made  to  the  sufficiency  of  petitions  and  pleas, 
it  is  incumbent  upon  plaintiffs  to  make  at 
that  term   their   exceptions   to   pleas   filed. 
Consequently,  where  to  an  action  upon  an 
unconditional  contract  in  writing  a  plea  was 
filed  a^  the  first  term,  which  set  forth  a  good 
defense,  but  was  not  sworn  to  by  the  de- 
fendants, and  no  objection  was  then  made 
to  it  because  of  this  defect,  the  plaintiff  will 
be  held  to  have  waived  the  same  so  far  as  the 
term  is  concerned;    and  if,  at  a  subsequent 
term,  he  moves  to  strike  the  plea  because 
of  such  defect,   the  court  should   then  al- 
low the  defendant  to  complete  the  plea  by  a 
proper  verification."    In  the  case  of  Rodgers 
V.  Caldwell,  supra.  It  is  held  that  where  a 
plaintiff  verifies  his  petition  in  conformity 
with   the  provisions  of  Civ.   Code   1895,   f 
4965,  tne  omission  of  the  defendant  to  like- 
wise verify  a  plea  interposed  by  him  Is  an 
amendable  defect  which  can  be  taken  ad- 
vantage of  by  the  plaintiff  only  at  the  ap- 
pearance term  of  the  case.    Section  4965  of 
the   Civil   Code,   supra,    is  mandatory.      It 
says  that  the  defendant  shall  verify  his  plea 
or  answer,  where  the  plaintiff  files  a  petition 
accompanied  by  an  affidavit  that  the  facts 
stated  therein  are  true  to  the  best  of  his 
knowledge  and  belief;    and,  under  the  act 
of  1897,   the  court  can  allow  an  amended 
answer  or  plea  without  the  affidavit,  if  with- 
in its  discretion  it  sees  proper  to  do  so.    And 
yet,  under  section  4965  of  the  Civil  Code, 
if  the  plaintiff  does  not  object  to  the  form 
of  the  plea  at  the  first  term,  he  is  held  to 
have  waived  it;    and  by  analogy  it  would 
seem  to  follow  that  when  the  amendment  to 
the  answer  or  plea  is  offered  by  the  defend- 
ant, if  the  plaintiff  does  not  object  to  the 
amended  plea  or  answer  because  of  the  omis- 
sion of  the  affidavit  required  by  the  act  of 
1897,  It  would  be  a  waiver  of  the  formal 
defect    In  22  Encyclopedia  of  Pleading  and 
Practice,  p.  1052,  the  general  rule  on  this 
subject  is  stated  as  follows:    "It  is  usually 
held  that  the  fact  that  a  pleading  Is  not 
properly  verified,  as  required  by  statute,  is 
not  sufficient  to  oust  the  court  of  its  Juris- 
diction, but  is  merely  an  irregularity,  and 
that  as  such  the  objection  may  be  waived 
if  not  raised  at  the  proper  time  and  in  the 
proper   manner,   and   cannot  be   raised  for 
the  first  time  after  issue  joined  or  on  appeal.** 
Here  it  Is  perfectly  apparent  that  the  ob- 
jection to  the  form  of  the  amended  answer 
was  not  made  when  the  amendment  was  of- 
fered.   If  it  had  then  been  made,  the  amend- 
ment could  have  been  perfected,  and  doubt- 
less would  have  been  perfected  by  an  amend- 
ment with  the  required  statutory  affida?! 
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In  the  original  brief  filed  by  the  defendant 
in  error  in  this  court  the  point  was  not  made 
that  the  amendment  was  defective  because  of 
the  absence  of  the  affidavit  It  was  firsts 
made  in  a  supplemental  brief.  The  action  of 
the  court  below  in  rejecting  the  amendment 
rebuts  the  assumption  that  it  was  rejected 
because  of  the  failure  to  have  the  proper 
verification.  The  order  disallowing  the 
amendment  is  as  follows:  "This  amendment 
overruled  and  not  allowed.  Let  the  copy  be 
filed,  however."  If  the  objection  to  the  plea 
was  one  of  form,  would  the  court  have  re- 
quired that  such  defective  plea  be  preserved 
in  the  files  of  the  case?  On  the  contrary,  if 
the  amendatory  answer  or  plea  had  been  filed 
before  the  ruling  of  the  court,  would  not  the 
court  iiave  ordered  that  this  defective  plea 
be  stricken  from  the  files?  22  £nc.  of  P.  & 
P.  1047.  It  is  perfectly  clear  to  my  mind  that 
the  trial  judge  considered  the  plea  on  its 
merits  and  disallowed  it  because  in  his  opin- 
ion it  set  up  no  defense  to  the  suit  Not  only 
does  the  record  clearly  show  that  In  the  trial 
court  the  amendment  was  objected  to  on  its 
merits  and  ruled  upon  on  its  merits,  but  the 
record  made  by  this  court  and  by  the  Su- 
preme Court  in  its  instructions  on  the  ques- 
tions certified  to  it,  all  lead  to  the  same  con- 
clusion. As  before  stated,  the  learned  coun- 
sel for  the  defendant  in  error  in  this  court 
in  their  original  brief  and  argument  ably  and 
elaborately  contested  the  merits  of  the  an- 
swer as  proposed  by  the  amendment  In  the 
brief  or  argument  there  was  no  hint  that  the 
amendment  was  disallowed  because  no  affi- 
davit was  attached  as  required  by  the  act 
of  1897.  This  court  certified  the  question  as 
to  whether  the  allegations  of  the  amendment 
set  up  a  valid  and  sufficient  defense,  and  the 
Supreme  Court  considered  the  defense  as 
made  by  the  amendment  on  its  merits,  and 
ruled  that  some  of  the  matters  of  defense  set 
out  were  sufficient  and  some  were  insufficient. 
It  would  seem  that  the  learned  and  able  coun- 
sel would  not  have  put  this  court  and  the 
Supreme  Court  to  the  labor  and  trouble  of 
considering  questions  purely  of  an  academic 
character,  but  would  have  insisted  that  the 
question  was  eliminated  from  the  case  and 
the  amendment  was  rejected  because  of  the 
absence  of  the  statutory  affidavit.  So  far  as 
I  am  individually  concerned,  I  am  unwilling 
to  encourage  a  consumption  of  the  valuable 
time  of  this  court  and  of  the  Supreme  Court 
by  holding  in  effect  that  counsel  can  engage 
in  useless  and  unnecessary  discussions  of  le- 
gal questions  and  invoke  a  decision  thereon 
when  the  questions  are  not  properly  before 
the  court,  or,  after  arguing  a  case  on  the- 
merits  and  obtaining  a  decision  on  the  mer- 
its, to  subsequent] y  change  base  and  on  a 
formal  technicality  obtain  an  advantage  not 
contemplated  by  the  original  argument.  I 
tlierefore  think  that  the  trial  court  erred  in 
rejecting  the  amendment.  I  think  that  the 
record  clearly  shows  that  the  omission  of  the 
aflSdavit  to  the  amendment  as  required  by 


the  act  of  1897  wa4  waived  by  the  conduct  of 
the  plaintiff  or  his  counsel,  and  that  the 
whole  record  from  the  trial  court  to  the  Su- 
preme Court  shows  conclusively  that  the  mat- 
ters of  defense  set  up  by  the  amended  an- 
swer were  considered  solely  on  their  merits, 
and  that  the  only  logical  conclusion  from  the 
decision  of  the  Supreme  Court  is  that  it  set 
up  a  valid  defense,  and  the  court  erred  in  dis- 
allowing it 

But  I  think  that  the  proposed  testimony 
which  the  Supreme  Court  held  would  have 
constituted  a  good  defense,  and  the  question 
of  which  this  court  held  was  error,  was  ad- 
missible regardless  of  the  amended  answer. 
In  my  opinion  it  was  admissible  and  perti- 
nent evidence  under  the  general  denial  of 
liability  contained  in  the  original  plea  or  an- 
swer. The  suit  was  for  a  violation  of  rule 
No.  9  of  the  Railroad  Commission.  The 
charge  against  the  company  was  In  effect 
that  it  was  at  fault  in  the  violation  of  this 
rule,  and  that  this  fault  on  its  part  had  re- 
sulted in  damage  to  the  plaintiff,  and  it 
claimed  the  liquidated  damages  fixed  by  the 
rule.  The  defendant  in  the  original  plea 
denied  that  it  was  guilty  of  any  of  the  wrongs 
charged  against  it  by  the  plaintiff;  In  other 
words,  it  denied  that  it  had  violated  rule 
No.  9  of  the  Commission,  or  was  at  fault. 
When  the  Railroad  Commission  made  the 
rule,  it  certainly  contemplated  that  there 
might  be  some  excuse  or  exculpation  for  the 
failure  of  the  railroad  company  to  comply 
with  its  terms.  These  excuses  were  neces- 
sarily a  part  of  the  rule  itself,  and  were  in 
the  mind  of  the  commission  when  the  rule 
was  promulgated,  and  these  excuses  should 
be  considered  as  an  essential  part  of  the  rule 
as  plainly  so  as  if  they  were  written  by  ex- 
press terms  therein.  The  Slipreme  Court  in 
this  case  has  stated  specifically  that  some 
of  these  excuses  offered  to  be  proved  by  the 
defendant  constituted  a  defense,  and  it  does 
seem  to  me  that  the  general  denial  of  the  vio- 
lation of  the  rule,  a  denial  of  the  charge  that 
the  defendant  was  at  fault,  all  tend  to  "dis- 
prove the  plaintiff's  cause  of  action,**  and 
evidence  would  be  admissible  even  without  a 
special  or  affirmative  plea  to  that  effect 
There  was  no  necessity  to  plead  excuses  or 
defenses  which  inhere  in  and  are  a  part  of 
the  rule  as  contemplated  by  the  commission 
and  ruled  as  implied  by  the  Supreme  Court 
In  other  words,  where  the  plaintiff  asserts 
that  the  defendant  has  violated  the  rule  and 
is  at  fault  and  has  damaged  him  on  account 
of  the  violation,  a  denial  of  the  violation  and 
of  such  fault  on  its  part  would  be  sufficient 
pleading  to  admit  testimony  in  evidence  in 
support  of  the  defense,  and  no  other  pleading 
would  be  necessary.  The  defendant  in  this 
case  denied  the  charge  that  it  had  violated 
the  rule  of  the  commission  or  was  at  fault, 
and  offered  to  show  certain  excuses  as  proof 
that  the  rule  was  not  violated.  Why  should 
it  be  necessary  to  assert  by  an  affirmative 
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plea  tbese  excuses  if  they  are  lawful  and 
luhere  In  the  rule?  Certainly  these  excuses 
are  defenses.  It  was  so  held  by  the  Supreme 
Court,  and,  if  they  are  defenses,  they  tend 
"to  disprove  the  plaintiffs  cause  of  action," 
and,  under  section  5053  of  the  Civil  Code, 
they  are  admissible  without  any  special  plea. 
They  are  in  no  sense  matters  of  confession 
and  avoidance,  but  are  strictly  matters  of 
denial  and  defense.  Richmond  &  Danville  R. 
Co.  V.  Bulce,  88  Ga.  181  (4),  14  S.  E.  205; 
Price  V.  Bell  &  Son,  88  6a.  740,  15  S.  B.  810; 
Bliss  on  Code  Pleading,  8  327. 


(8  Oa.  App.  SOS) 

WILLIAMS  V.  EMPIRE  MUT.  ANNUITY  ft 
LIFE  INS.  CO.     (No.  2,077.) 

(Court  of  Appeals  of  Georgia.     Sept.  28,  1010.) 

(8yllabu9  hy  the  Court.) 

1.  INSUBANCB  (88  137,  141,  840,  372*)— Evi- 
dence (8  408*)— Patmbnt  of  First  Premi- 
um —  Wafveb  —  Condition  Subsequent  — 
Waiver  of  Forfeiture. 

If  a  po)i(^  of  life  insurance,  which  on  its 
face  acknowledges  the  receipt  of  tlie  first  premi- 
um, is  (without  fraud,  accident,  or  mistake)  de- 
livered  to  the  insured  by  the  company  or  its  au- 
thorized a^ent,  and  the  first  premium  is  not  in 
fact  paid  in  cash,  it  will  be  conclusively  pre- 
sumed that  the  company  intended  to  waive  the 
payment  of  the  first  premium  in  cash  and  to  ex- 
tend credit  to  the  insured.  But  the  acknowledg- 
ment of  the  receipt  of  the  premium,  aa  contained 
in  the  face  of  the  policy,. may  be  explained  by 
showing  that,  contemporaneously  with  the  deliv- 
ery of  the  policy,  the  insured  executed  his  prom- 
issory note,  payable  to  the  company,  for  the 
? premium,  and  that,  by  the  terms  of  the  policy, 
ailure  to  pay  the  premium  note  at  maturity 
would  forfeit  the  policy.  In  such  a  case  the  in- 
surance would  become  effective  upon  the  delivery 
of  the  policy,  subject  to  forfeiture  for  breach  of 
the  condition  subsequent,  namely,  the  nonpay- 
ment of  the  note ;  but,  like  other  forfeitures  for 
failure  to  comply  with  condition  subsequent, 
the  company  may  waive  the  forfeiture  arising 
from  failure  to  pay  the  note. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  231-245.  253-262,  891,  895-902, 
941:  Dec.  Dig.  §fi  137,  141.  340,  372;»  Evi- 
dence, Cent.  Dig.  |  1835 ;    Dec.  Dig.  §  40a*] 

2.  Insurance  (I  392*)— Forfeiture  por  Non- 
payment OF  Premium— Waiver. 

Where,  in  such  a  case,  the  companv  takes 
a  note  for  the  premium,  and  it  is  providea  in  the 
policy  that  if  the  note  is  not  paid  at  maturity 
the  policy  shall  be  void,  but  the  note  represents 
the  premium  for  an  entire  year,  the  company, 
by  insisting  upon  the  iMyment  of  the  note  in 
full  after  its  maturity,  will  be  held  to  have 
waived  its  right  to.  forfeit  the  insurance  during 
the  year,  especially  where  the  note  is  an  inter- 
est-bearing obligation.  The  law,  following  equi- 
ty, will  not  allow  the  company  either  to  collect 
or  to  assert  its  right  to  collect  a  full  year's 
premium  out  of  the  insured,  and  yet  declare  the 
policy  void  at  an  earlier  date. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent.  Dig.  8  10(59;    Dec.  Dig.  8  392.*] 

3.  Insurance  (§  349*)  —  Evidence  (§  418*) — 
Parol  Evidence  —  Varying  Sealed  In- 
STRi'XfENT  —  Forfeiture  for  Nonpayment 
OF  Premiums. 

Where,  however,  a  company  allows  a  policy 
acknowledging  receipt  of  the  first  premium  to  be 


delivered  to  the  insured  by  its  agent,  under  an 
arrangement  whereby  the  company  extends  the 
credit  for  the  insurance  premium  to  the  agent, 
and  the  a^ent,  to  protect  himself,  takes  from 
the  insured  a  promissory  note,  under  seal,  pay- 
able to  the  agent  personally,  the  company  will 
not  be  allowedf  to  declare  the  policy  forfeited  for 
the  nonpayment  of  the  note  given  by  the  insured 
to  the  agent,  under  a  clause  in  the  policy  whirh 
provides  that  if  a  note  be  taken  for  the  premi- 
um, and  the  .note  be  not  paid  at  maturity,  the 
policy  shall  be  void,  although  the  agent  transfer- 
red the  note  of  thit  insured  to  tlie  company  i 
payment  or  as  security  for  the  company's  ac- 
count against  the  agent  for  the  amount  of  the 
premium. 

(a)  Where  a  sealed  instrument  Is  payable  to 
a  designated  person,  it  is  not  permissible  to 
show  by  aliunde  testimony  that  in  the  transac- 
tion the  payee  was  acting  as  a^ent  for  a  third 
person,  so  as  to  make  the  liability  of  the  payor 
a  liability  to  that  third  person,  instead  of  a  lia- 
bility to  the  person  designated  as  payee. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  897:  Dec  Dig.  |  349;*  Evidence, 
Cent  Dig.  H  1906-1911 ;   Dec  Dig.  |  4ia*] 

4.  Insurance  (J  664,  669*)— AcnoN  on  Pol- 
icy—Admissibility  OF  EIvidencb— Waivbr 
of  Forfeiture— iNBTRucnoNS. 

It  is  error  to  give  an  instruction  which  is 
wholly  irrelevant  to  the  issues  between  the  par- 
ties and  unsupported  by  the  evidence.  Proof 
that  a  notice  was  sent  to  the  insured  calling  up- 
on him  to  pay  a  premium,  or  notifying  him  when 
the  next  premium  is  due,  may  be  admitted,  to 
show  a  waiver  of  forfeiture  on  the  part  of  the 
insurance  company,  even  though  it  does  not  ap- 
pear that  the  insuned  actually  received  such  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1687;   Dec.  Dig.  |§  664,  669.»] 

5.  Witnesses  (§  141*)—Compitenct— Trans- 
action WITH  Decedent. 

The  agent  of  a  corporation  primarily  is  not 
incompetent  to  testify  as  a  witness  in  behalf  of 
the  corporation  concerning  communications  be- 
tween Idmself,  as  such  agent,  and  another,  since 
deceased,  whose  assignee  or  transferee  is  the 
opposite  party  to  the  case,  even  though  such  lat- 
ter party  be  insane. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  576-579;  Dec.  Dig.  i  141.*] 

6.  Witnesses  (§  140*)— CoMPEnewcr— Trans- 
action WITH  Decedent. 

A  person  not  a  par^  to  the  suit,  but  who  is 
interested  in  its  result,  is  not  competent  to  tes- 
tify as  to  transactions  or  communications  with  an 
insane  or  deceased  person  in  an  action  brought 
by  the  assignee  or  transferee  of  the  insane  or 
deceased  person,  although,  as  ugent  of  the  corpo- 
ration, he  might  be  generally  competent  as  a 
witness,  if  he  were  not  personally-  interested  in 
the  result  of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  S  616;   Dec.  Dig.  1 140.*] 

7.  Contracts  (f|  278,  316*)  —  Insurancb 

(§  892*)— F0BFEITUBX8— NATUSB— REOALL  OP 

Waiver. 

A  forfeiture  occurs,  if  it  results  at  alL  im- 
mediately upon  af  breach  of  the  condition  of  the 
contract  on  which  it  is  based;  and,  forfeitares 
not  being  favored  in  law,  a  waiver  of  the  for- 
feiture once  made  cannot  be  recalled.  The  de- 
mand for  payment  in  full  of  a  future  premium 
subsequent  to  the  breach  of  a  condition  which 
would  have  entitled  the  insurer  to  insist  upon 
a  forfeiture  of  the  contract  will  be  held  to  be 
a  waiver  of  the  forfeiture,  and  be  treated  as  an 
acknowledgment  that  the  delinquent  policy  hold- 


•For  other  cases  see  Bame  topio  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rap'r  Indwieft 
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er  Ib  still  entitled  to  the  benefits  conferred  by  his 
contrEot. 

[BH.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  f  14S9;  Dec.  Dig.  {§  278,  31C;*  In- 
surance, Cent.  Dig.  §  10G9 ;    Dec.  Dig.  §  302.*] 

8.  Insurance  (5  392*)— Forfeitube  fob  Non- 
payment or  rREMiUM  Note. 

In  case  a  note  is  accepted  in  payment  of 
the  premiom  upon  a  policy  of  insurance,  and  in 
the  policy  it  is  stipulated  that  failure  to  pay 
such  note  at  maturity  will  void  the  contract, 
the  retention  of  the  note  and  an  attempt  to 
collect  it  in  full  after  its  maturity  is  a  waiver 
of  the  right  of  forfeiture.  An  insui*ance  com- 
pany which  takes  a  note  for  a  premium  may, 
upon  default  in  the  payment  of  the  note,  forfeit 
the  policy  of  insurance,  if  the  contract  so  stip- 
ulates ;  but  it  cannot  forfeit  the  policy  and  col- 
lect the  entire  note. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  8  1009 ;   Dec.  Dig.  |  392.*] 

d.   InSUBANCE   (§§   186,   349*)— FORFEITUBB  FOB 

Nonpayment  of  Pbemium  Note— Accept- 
ance OF  Agent's  Liability  Instead  of 
Pbemiuh— Bight  to  Give  Credit  fob  Pbs- 

MIUMS. 

If  the  agent  of  the  insurance  company,  who 
is  not  authorised  to  accept  anything  but  cash  in 
pajrment  of  a  premium,  takes  a  note  for  the  first 
premium,  and  thereby  becomes  personally  liable 
to  the  company  for  the  cash,  and  the  company 
holds  him  individually  responsible  for  the  amount 
of  the  premium,  the  nonpaymenH  of  the  note  does 
not  forfeit  the  policy.  An  insurance  company 
lias  the  ri^ht  to  accept  the  assumption  of  per- 
sonal liability  on  the  part  of  its  agents  in  lieu  of 
the  payment  of  a  premium  in  behalf  of  another, 
to  the  same  extent  that  it  must  look  to  its  au- 
thorized agent  to  deliver  or  pay  over  to  the  com- 
pany premiums  actually  paid  to  him  in  cash. 
An  insurance  company,  in  the  absence  of  any 
provision  to  the  contrary  in  its  charter,  may  ex- 
tend credit  in  the  payment  of  insurance  premi- 
ums, and  such  credit  may  be  extended  to  an 
agent,  who  has  assumed  the  payment  of  a 
premium  in  behalf  of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  §§  39&-308,  891,  895-902 ;  Dec  Dig. 
Si  186,  349.  •] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  George  W.  Williams,  guardian, 
against. the  Empire  Mutual  Annuity  &  Life 
Insurance  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Hfnes  &  Jordan,  for  plaintiff  in  error. 
Maynard  '&  Hooper  and  Perry  S.  Pearson, 
for  defendant  in  error. 

RUSSELL,  J.  1.  William  Harrison  Wil- 
liams secured  a  policy  of  insurance  with  the 
Empire  life  Insurance  Company,  dated  Au- 
gust  5,  1905,  and  was  given  a  receipt  for  the 
first  annual  premium  on  the  policy,  which 
stipulated  that  the  regular  premium  up  to 
the  5th  day  of  August,  1906,  was  paid.  The 
receipt  contained  a  stipulation  that,  to  be 
valid,  it  must  be  signed  by  the  president  or 
secretary  and  countersigned  by  an  authorized 
agent  of  the  company.  It  was  countersigned 
on  August  9,  1005,  by  Langford,  Jones  & 
Co.,  agents.  The  date  upon  which  the  sec- 
retary signed  the  receipt  does  not  appear. 
On  August  3.  lfX>o,  William  H.  Williams  exe- 
cuted and  drllvered  a  note  for  $39.70,  pay- 


able to  the  order  of  Langford,  Jones  ft  Go. 
This  note  was  not  paid  at  its  maturity  on 
December  1,  1906.  Thereafter  It  was  sent  to 
the  Bank  of  Soperton  for  collection,  and  was 
in  the  hands  of  this  bank  at  the  time  that 
Williams^  the  insured,  met  his  death.  In  the 
latter  purt  of  July,  1906.  George  W.  Wil- 
liams, as  guardian  for  Roy  Williams,  the 
beneficiary  of  the  policy,  who  was  a  brother 
of  the  Insured,  and  who  Is  non  compos  men- 
tis, brought  suit  Tipon  the  contract  of  Insur- 
ance. The  Insurance  company  defended  up- 
on the  ground  that  the  first  annual  premium 
was  never  paid  by  the  Insured,  or  by  any 
one  for  him;  that  a  note  waa  £^ven  for  the 
first  annual  premium,  which  was  never  paid, 
and  that  by  the  terms  of  the  policy  the  fail- 
ure to  pay  the  note  at  maturity  operated  to 
forfeit  the  policy;  and  that,  on  account  of 
the  forfeiture,  the  policy  was  not  In  force 
at  the  time  of  the  death  of  William  Harri- 
son Williams,  the  Insured.  The  company 
admitted  a  prima  fade  case  In  behalf  of  the 
plaintiff,  and  took  upon  Itself  the  burden 
of  establishing  its  freedom  from  liability. 
The  Jury  found  In  favor  of  the  defendant, 
and  the  plaintiff  excepts  to  the  judgment  re- 
fusing a  new  trlaL 

The  first  question  which  arises  In  the  case 
is  the  determination  of  the  relation  which 
the  receipt  bears  to  the  policy.  Is  it  Inde- 
pendent of  or  a  part  of  the  contract  of  In- 
surance? The  view  of  the  other  members  of 
the  court  on  this  question  Is  stated  In  the 
first  headnote;  personally,  the  writer  goes 
further.  Nothing  Is  better  settled  than  that 
receipts  generally  are  subject  to  explanation 
or  denial  as  evidence  of  payment,  and  that 
parol  evidence  is  competent  for  this  purpose. 
If  the  receipt  In  this  case  cannot  be  consid- 
ered a  part  of  the  contract,  then  the  in- 
struction of  the  judge,  of  which  complaint 
la  made,  was  correct,  because  no  one  is  es- 
topped by  a  receipt,  for  It  is  such  a  writing 
as  Is  subject  to  be  varied  or  explained  by 
the  party  executing  It  But  Inasmuch  as  the 
payment,  of  the  first  premium  Is  an  essen- 
tial prerequisite  to  the  creation  of  a  con- 
tract of  insurance,  and  the  defendant  admits 
In  Its  answer  that  the  contract  was  entered 
into  and  executed  as  alleged  by  the  plaintiff. 
It  seems  to  me  that  the  receipt  becomes  a 
part  of  the  contract  As  such,  it  is  not  8Ut>- 
ject  to  be  varied  by  parol,  and  consequently 
I  think  that  the  judge  erred  in  charging  the 
jury  that  they  were  to  determine  whether 
or  not  the  first  premium  was  in  fact  paid. 
Of  course,  the  antecedent  evidence  upon  that 
subject  was  Inadmissible;  but  that  point 
is  not  made  In  the  first  exception,  and  will 
be  dealt  with  later.  I  think  that,  where  a 
policy  of  life  insurance  acknowledges  receipt 
of  the  premium,  proof  that  It  has  not  been 
paid  will  not  be  permitted.  We  all  agree 
that  upon  the  ground  of  public  policy,  th« 
insurer  should  not  be  permitted,  after  the 
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mouth  of  the  Insured  has  been  forever  sealed 
by  death,  and  perhaps  the  only  means  of 
proving  to  the  contrary  has  thus  been  de- 
stroyed, to  assert  that  he  entered  Into  a  con- 
tract with  the  deceased  without  any  consid- 
eration. Such  a  rule  would  remove  every 
guaranty  that  the  beneficiaries  of  a  policy 
would  be  paid,  and  put  a  premium  upon 
frauds. 

We  do  not  mean  to  hold  that  the  Insurance 
company  may  not  show  that  the  policy  was 
not  in  fact  delivered,  or  that  the  Insured 
came  into  possession  of  the  contract  wrong- 
fully and  fraudulently;  but  where  it  is  ad- 
mitted that  a  contract  of  insurance  was,  in 
the  regular  course  of  its  business,  delivered 
to  the  insured,  it  is  to  be  conclusively  pre- 
sumed that  the  evidence  of  the  insurance 
company's  obligation  was  executed  and  de- 
livered upon  a  consideration  which  the  com- 
pany at  least  deemed  sufficient  An  admis^ 
sion  that  the  contract  was  made  is  incom- 
patible with  the  assertion  that  the  flrst  pre- 
mium, upon  the  payment  of  which  the  exist- 
ence of  the  contract  depends,  was  not  paid 
in  some  way.  The  exact  point  does  not  seem 
to  have  been  decided  in  this  state,  but  in 
Illinois,  New  Jersey,  Missouri,  and  North 
Carolina  the  question  now  before  us  has,  we 
think,  been  correctly  ruled.  See  Illinois  Cen- 
tral Insurance  Co.  v.  Wolf,  37  111.  354,  87 
Am.  Dec.  251;  Teutonla  I/lfe  Insurance  Co. 
V.  Mueller,  77  111.  22;  Germania  Fire  Insur- 
ance Co.  V.  Muller,  110  111.  App.  190-193; 
Teutonla  Life  Insurance  Co.  v.  Anderson, 
77  III.  384;  Massachusetts  Benefit  Life  As- 
sociation V.  Sibley,  158  111.  411,  42  N.  E.  137 ; 
Basch  V.  Humboldt  Mutual  Co.,  35  N.  J. 
Law,  42^-431;  Dobyns  v.  Bay  State  Benefit 
Association,  144  Mo.  95,  45  S.  W.  1107; 
Kendrick  v.  Mutual  Benefit  Life  Ins.  Co., 
124  N.  C.  315,  32  S.  E.  728,  70  Am.  St  Rep. 
592;  Grier  v.  Mutual  Life  Insurance  Co., 
132  N.  C.  542,  44  S.  E.  28.  Furthermore,  the 
evidence  is  uncontradicted  in  this  case  that 
the  note  was  taken  in  payment  of  the  pre- 
mium, not  by  the  insurance  company,  but  by 
Langford,  Jones  &  Co.,  if  the  consideration 
of  the  note  was  the  amount  required  to  pay 
the  premium.  The  note  was  dated  August 
3d.  The  date  of  the  receipt  was  August  9th. 
The  note  was  not  payable  to  the  insurance 
company,  or  even  to  Langford,  Jones  &  Co., 
as  agents.  It  is  admitted  that  Langford, 
Jones  &  Co.  are  indebted  to  the  company  for 
moneys  representing  premiums  on  policies 
of  insurance  written  by  them,  and  the  fact 
that  a  note  was  taken  by  <Langford,  Jones 
&  Co.,  and  by  them  indorsed,  Is  evidence  that 
it  was  in  the  first  Instance  payable  to  them 
individually,  and  the  testimony  shows  that 
it  not  infrequently  happened  that  premiums 
were  charged  to  them.  If  the  note  was 
taken  by  the  insurance  company  upon  Lang- 
ford, Jones  &  Co. '8  indorsement  merely  as 
partial  payment  to  the  company  of  amounts 
collected  by  that  firm  upon  premiums,  includ- 
ing that  of  Williams,  then  there  would  be  no 


legal  significance,  8o  far  as  a  waiver  of  .the 
forfeiture  la  concerned,  In  an  effort  of  the 
company  to  collect  the  note  through  the 
Bank  of  Soperton.  The  effort  of  the  insur- 
ance company  to  collect  the  note  would  not 
be  evidence  of  any  waiver  of  the  forfeiture, 
but  merely  evidence  of  the  Insurance  com- 
pany's desire  to  collect  the  note,  which  they 
had  purchased,  or  held  as  collateral  from  the 
original  payees.  This,  however,  would  es- 
tablish the  fact  that  Williams  paid  the  pre- 
mium, or  at  least  that  Langford,  Jones  & 
Co.  paid  it  for  him.  On  the  other  hand,  if 
the  note  was  intended  to  be  made  payable 
to  the  Insurance  company,  then  the  effort  to 
collect  it  after  its  maturity  was  a  waiver 
of  the  rl^t  to  forfeit  the  policy  for  the  non- 
payment of  the  note,  as  it  was  stipulated  in 
the  policy  that  the  Insurance  company  had 
a  right  to  do,  for  reasons  which  we  will  point 
out  further  on  in  this  opinion. 

2.  It  is  complained  that  the  Judge  erred 
in  charging  the  jury  upon  the  right  given 
the  insured  by  the  policy  to  reinstate  him- 
self upon  certain  conditions  therein  named, 
for  the  reason  that  It  was  irrelevant  to  any 
issue  raised  by  the  pleadings,  and  therefore 
any  Instructions  upon  the  subject  of  re- 
instatement were  necessarily  misleading  and 
confusing  to  the  jury.  We  think  this  point 
is  well  taken.  The  issues  between  the  par- 
ties were  three:  (i)  Was  the  note  given  by 
the  insured  to  the  company  in  payment  for 
the  first  premium?  (2)  Did  the  agents  agree 
to  assume  and  pay  this  premium?  (3)  Even 
if  the  note  was  payable  to  the  company,  was 
there  a  waiver  of  the  forfeiture  of  the  policy? 
These  were  the  only  issues,  and  it  was  there- 
fore immaterial  whether  there  was  any  pro- 
vision for  reinstatement  or  not  The  plain- 
tiff did  not  insist  that  he  had  taken  the 
proper  steps  to  be  reinstated.  Counsel  for 
the  defendant  insists  that  the  provision  with 
regard  to  the  reinstatement  of  the  policy  is 
immaterial,  in  view  of  the  fact  that  by  the 
terms  of  the  policy  the  company  is  continual- 
ly notifying  its  policy  holders  to  reinstate, 
and  this,  taken  in  connection  with  the  send- 
ing out  of  the  notice  of  the  second  year's 
premium,  is  explanatory  of  the  policy  of 
the  company  and  that  the  sending  of  the 
notice  as  to  the  second  premium  is  simply  for 
the  purpose  of  continuing  invitation  and  di- 
recting the  attention  of  the  Insured  to  the  re- 
instatement provision.  In  regard  to  this  it  Is 
only  necessary  to  say  that  there  Is  nothing  in 
the  notice  sent  out  which  would  sustain  this 
view  of  the  case.  The  notice  simply  request- 
ed the  payment  of  the  second  premium ;  and, 
from  the  fact  that  no  reference  was  made  to 
any  failure  on  the  part  of  the  insured  to 
pay  the  first  premium,  It  Is  necessarily  cor- 
roborative of  the  plaintiff's  contention  that 
the  first  premium  had  been  paid  by  Langford* 
Jones  &  Co.,  acting  for  the  Insured.  The  in- 
struction to  the  jury  to  determine  and  con- 
sider whether  the  insured  received  the  notice 
with  reference  to  the  second  premium  is  Uk^ 
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wise  Irrelevant  to  any  issue  presented  In  tbe 
pleadings,  because  the  forfeiture  of  the  pol- 
icy, If  waived  by  the  sending  of  the  notice 
at  all,  was  completely  waived  by  the  action 
of  the  insurance  company,  and  not  depend- 
ent upon  any  affirmative  action  on  the  part 
of  the  Insured.  No  act  on  the  part  of  the 
Insured  could  create  a  waiver  of  the  com- 
pany's right  to  forfeit  the  policy.  This  waiv- 
er was  necessarily  dependent  upon  some  act 
on  the  part  of  the  insurer. 

It  is  insisted  that  the  court  erred  in  per- 
mitting W.  W.  Reed,  a  witness  for  the  de- 
fendant, to  testify,  over  the  objection  of 
the  counsel  for  plaintiff:  "The  agents  took 
a  note  from  the  Insured.  ♦  ♦  •  It  was 
forwarded  by  the  agents  to  the  company. 
The  company  took  that  [the  note]. simply  as 
an  extension  of  time  that  the  agents  granted 
'  that  party  for  an  extension  of  time  for  the 
settlement  of  that  claim."  The  objection  to  the 
testimony  was  that  the  witness  was  incom- 
petent to  testify  to  transactions  with  the  in- 
sured, who  was  dead,  the  plaintiff  being  in- 
sane, and  that  it  could  not  prove  a  contract 
with  the  insured^  who  was  dead,  which  would 
render  the  policy  sued  on  void ;  said  witness 
being  the  secretary  of  the  company  at  the 
time  of  said  transaction,  and  now  its  presi- 
dent Under  section  5269  of  the  Civil  Ck)de 
of  1895,  the  witness  Reed  was  not  incom- 
petent, either  by  reason  of  the  fact  that  the 
maker  of  the  note  was  dead,  or  that  the 
plaintiff  in  the  case  was  insane.  The  witness 
did  not  purport  to  testify  to  any  transac- 
tion or  communication  either  with  the  de- 
ceased or  with  the  party  who  was  insane. 
Even  if  he  had  testified  to  a  transaction  or 
communication  with  the  deceased,  the  evi- 
dence would  have  been  admissible,  under  the 
rulings  in  Cody  v.  First  National  Bank,  103 
Ga.  789,  30  S.  B.  281,  and  Holston  v.  South- 
em  Railway  Co.,  116  Ga.  656,  43  S.  E.  29, 
In  which  it  was  held  that  the  agent  of  a 
corporation  is  competent  to  testify  as  to 
transactions  with  a  deceased  party,  even 
though  the  personal  representative  of  the 
decedent  is  the  adverse  party  to  the  corpo- 
ration. 

We  think  the  court  erred  in  overruling  the 
objection  to  the  testimony  of  the  witness  S. 
E.  Jones,  for  the  reason  that  he  had  a  per- 
sonal interest  In  the  result  of  the  suit  Civ. 
Code  1895,  §  5269,  par.  4.  If  the  jury  found 
in  favor  of  the  plaintiff,  Jones  would  neces- 
sarily be  liable  to  the  insurance  company  for 
the  amount  of  the  note,  either  as  money 
collected  from  the  deceased  and  not  paid  over 
to  the  company,  or  as  indorser  upon  the  note, 
which  he  took  without  authority  of  the  com- 
pany, instead  of  collecting  the  premium.  If 
the  jury  found  in  favor  of  the  defendant, 
Jones  would  not  be  llTable,  according  to  the 
undisputed  testimony,  for  a  greater  amount 
than  the  proportionate  part  of  the  premium 
from  August  3d  to  December  1st,  even  if 
he  was  liable  for  anything.  And  the  tes- 
timony of  Jones,  to  which  the  objection  was 


offered,  concerned  his  transaction  with  the 
deceased,  of  whom  the  plaintiff  was  the 
transferee  or  assignee,  and  as  to  whom,  there- 
fore, the  plaintiff  stood  in  the  same  rela- 
tion as  if  he  had  been  his  legal  represen- 
tative. 

Conceding  that  the  jury  had  a  right  to  find 
that  there  had  been  no  payment  of  the  first 
premium,  either  by  the  deceased  or  by  any 
one  in  his  behalf,  the  Insurance  company  had 
the  right,  under  the  terms  of  the  policy,  to 
forfeit  the  contract  upon  the  failure  of  Wil- 
liams to  pay  his  note  at  maturity,  and  waived 
its  right  by  sending  the  note  to  the  bank, 
and  leaving  it  there,  and  attempting  to  col- 
lect it,  as  the  evidence  shows,  some  months 
after  the  forfeiture  could  have  been  Insisted 
upon.  The  copipany  clearly  waived  its  right 
to  insist  upon  the  forfeiture,  by  attempting 
to  collect  the  note,  instead  of  returning  or 
attempting  to  return  it  to  the  maker,  because 
as  we  held  in  Arnold  y.  Ebnpire  Insurance 
Co.,  3  Ga.  App.  685,  60  S.  E.  470,  an  in- 
surer cannot  in  any  case  insist  upon  a  for- 
feiture and  at  the  same  time  retain  a  note 
taken  in  payment  of  an  unpaid  premium, 
upon  the  nonpayment  of  which  the  forfeiture 
depends.  This  would  be  getting  something 
for  nothing.  A  waiver,  when  once  made, 
cannot  be  recalled,  because  the  law  does  not 
look  with  favor  upon  forfeiture  of  insur- 
ance policies,  and  will  seize  upon  any  cir- 
cumstances which  Indicate  an  election  to 
waive  a  forfeiture. 

But  not  only  does  the  attempt  to  collect 
the  note  after  the  insurer  might  have  insist- 
ed upon  a  forfeiture  of  the  policy  indicate 
a  waiver  of  its  right  on  the  part  of  the  In- 
surer, but  the  sending  of  the  notice  as  to  the 
second  premium  must  be  taken  as  proof  of 
the  fact  that  the  delinquent  policy  holder 
was  acknowledged  by  the  company  to  be  en- 
titled to  all  the  benefits  conferred  by  his  con- 
tract In  the  present  case,  although  the  note 
for  the  first  premium  had  been  past  due  since 
December  1,  1905,  the  company  still  recog- 
nized that  Williams  was  insured  by  it,  and 
that  the  past-due  note  had  been  taken  in  lieu 
of  the  cash,  because  on  July  19,  1906,  only 
15  days  before  the  second  premium  would  be 
due,  the  company  m'alled  him  the  following 
premium  notice: 

"Take  Notice. — Your  annual  premium  on 
policy  No.  7194  will  be  due  August  5,  1906, 
as  follows:  Premium,  $39.70,  on  or  before 
which  date  payment  must  be  made  to  the 
home  office  of  the  company.    If  the  premium 

is  paid  quarterly,  the  amount  will  be  $ , 

or  if  semiannually  $ . 

"[Signed]    William  W.  Reed,  Secretary. 

"Note. — Premiums  are  payable  to  the  com- 
pany at  its  office  in  Atlanta,  and  no  payment 
of  the  same  shall  be  valid  If  paid  to  an  agent 
or  any  other  person  whatsoever,  unless  such 
person  is  possessed  of  and  turns  over  to  the 
payee  a  receipt,  signed  by  the  president, 
and  countersigned  by  himself,  as  evidence  of 
payment  to  hluL    According  to  the  policy  con- 


1086 


68  SOUTHEASTERN  RfiPORTBB. 


(Gt. 


tract,  members  must  pay  their  premiums  on 
or  before  the  day  on  which  they  fall  due,  and 
in  the  event  of  their  failure  to  do  so  their 
policy  of  insurance  shall  be  deemed  forfeited 
and  of  no  effect,  except  where  otherwise  ex- 
pressly stipulated  in  the  policy." 

Now,  if  the  company  elected  to  forfeit  the 
policy,  as  it  had  the  right  to  do  when  the 
note  was  not  paid  on  December  1st  (for  the 
forfeiture  occurred  immediately  upon  the 
failure  of  the  insured  to  pay  the  note,  ac- 
cording to  the  terms  of  the  policy — Wash- 
burn V.  Union  Central  Life  Ins.  Co.,  143  Ala. 
485,  88  South.  1011),  then  it  could  not  con- 
sistently notify  the  deceased  on  July  19, 1906, 
over  7  months  after  the  note  became  due, 
that  bis  annual  premium  would  be  due  on 
August  5th  following,  and  especially  call  the 
insured's  attention  to  the  fact  that  his  policy 
would  be  deemed  forfeited  if  that  premium 
was  not  paid  on  or  before  August  5th.  There 
was  no  claim,  so  far  as  appears  from  the 
evidence,  that  this  notice  was  sent  by  mis- 
take, and  there  is  no  other  evidence  which 
indicates  that.  If  the  payment  of  the  pre- 
mium had  been  tendered,  it  would  not  have 
been  accepted.  It  is  apparent  to  us,  there- 
fore, that  no  construction  can  be  placed  up- 
on this  evidence  other  than  that  the  com- 
pany had  elected  to  waive  its  right  to  for- 
feit the  policy  after  the  nonpayment  of  the 
note,  and  the  case  is  controlled  by  the  ruling 
of  this  court  in  Farmers'  Mutual  Associa- 
tion V.  Elliott  4  Ga.  App.  342,  61  S.  B.  493, 
in  which  we  held:  "Even  if,  under  the  by- 
laws of  a  benevolent  fraternal  association  or 
assessment  insurance  society,  no  affirmative 
action  is  necessary  in  order  to  enforce  the 
forfeiture  of  a  policy  of  Insurance  for  non- 
payment of  dues  or  assessments,  as  the  case 
may  be,  the  subsequent  demand  for  the  pay- 
ment of  such  dues  or  assessments  is  a  waiver 
of  the  forfeiture,  and  an  acknowledgment 
that  the  delinquent  policy  holder  is  still  en- 
titled to  the  benefits  conferred  by  his  con- 
tract with  the  association."  In  that  case 
the  insurer  was  a  fraternal  association,  and 
not  a  regular  insurance  company;  but  this 
would  not  affect  the  rule,  and,  even  if  there 
was  no  other  error  in  the  Judgment  refusing 
a  new  trial,  we  should  feel  constrained  to 
reverse  the  judgment  because  the  verdict  of 
the  Jury  was  contrary  to  the  evidence  in  this 
respect  The  evidence  in  regard  to  the  send- 
ing of  the  notice  Is  undisputed.  It  was  sent 
three  days  before  the  insured  was  killed.  It 
may  not  have  been  received  by  him;  but  cer- 
tainly an  Insurer  Is  estopped  from  asserting 
that  he  was  attempting  to  collect  a  premium, 
due  at  a  future  date,  upon  a  contract  which 
he  had  a  right  to  declare  void,  had  declared 
to  be  void,  and  which  was,  therefore,  utterly 
worthless.  No  one  who  has  entered  into  a 
contract  should  be  i>ermltted  to  blow  both 
hot  and  cold,  and  least  of  all  should  this 
privilege  l>e  allowed  to  life  insurers,  because 


in  most  instances  the  contingency  upon 
which  the  liability  of  the  Insurance  company 
dejiends  leaves  the  beneficiaries  of  the  de- 
ceased illy  prepared  to  enforce  their  rights 

In  any  view  of  the  evidence  in  this  case, 
the  nonpayment  of  the  first  premium,  if  not 
waived,  was  not  satisfactorily  established. 
And  inasmuch  as  the  defendant  had  the 
burden  of  establishing  the  fact  of  the  non- 
payment of  the  premium,  in  order  to  rebut 
the  plalntilTs  prima  fade  right  of  recovery, 
the  evidence  was  not  sufficient  to  authorize 
the  verdict  rendered  in  its  favor.  If  the 
agents  of  the  company,  without  authority, 
took  the  Insured's  note,  instead  of  collect- 
ing the  amount  of  the  premium  in  money, 
and  the  amount  thus  r^resented  was  charge- 
able to  the  agents,  and  was  charged  to  them 
by  the  company  with  the  ag^its'  consent, 
then  the  insured's  premium  was  paid,  and 
there  was  no  default  If,  on  the  other  hand, 
the  note  was  accepted  by  the  company,  after 
its  indorsement  by  the  agents,  as  an  exten- 
sion of  the  time  within  which  the  payment 
of  the  premium  might  be  made,  as  contoided 
by  the  defendant  the  right  to  forfeit  the 
policy  was  waived,  so  that  in  either  evoit 
the  defendant  failed  to  show  any  reason  why 
the  policy  should  be  adjudged  to  have  been 
forfeited.  Consequently  the  Judge  erred  In 
refusing  to  grant  a  new  trial. 

Further,  the  note  in  this  case  was  under 
seal,  and  the  doctrine  is  well  established 
that  in  sealed  instruments  it  cannot  be 
shown  that  the  parties  were  acting  mer^y 
as  agents,  when  the  agency  is  not  disclosed. 
The  note  was  payable  to  Langford,  Jones  & 
Co.,  and  not  to  the  <x>mpany. 

Judgment  reversed. 


(8  Ga.  App:  335) 
SOUTHERN  RY.  CO.  v.  ANSLBT. 
(No.  2,375.) 

(Court  of  Appeals  of  C^rgia.    Sept  28,  191(X 
On  Petition  for  Rehearing,  Sept  29,  1910.) 

(8yllalu9  hy  the  Court.) 

1.  Appeai«  and  E:rbob  (f  1026*)— Hashlbss 
Ebbob. 

Mere  error  does  not  require  the  grant  of  a 
new  trial.  To  set  aside  a  verdict  which  is  sus- 
tained  by  evidence,  the  error  of  which  com- 
plaint is  made  must  be  shown  to  have  been  in- 
jurious to  the  complaining  party,  or  at  least  ai>- 
I>ear  to  have  affected  bome  of  his  rights. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4029,  4030;  Dec  Dig.  f 
102G.*] 

2.  Appeal  ano  ESbbob  (f   1041*)— H  a  kutmrb 
Ebbob— Refusal  of  Amendment. 

Where  the  plaintiff  in  an  action  for  dam- 
ages placed  his  right  to  recover  upon  a  statute 
of  Alabama,  it  was  not  error  harmful  to  the 
defendant  to  refuse  at  the  second  term  to  allow 
an  amendment  to  the  answer,  setting  f6rth  that 
the  train  upon  which  the  plaintiff  was  employ- 
ed, and  upon  which  he  was  injured,  was  engaged 
in  interstate  commerce,  and  that  therefore  the 
defendant,  if  liable  at  all,  was  liable  under  the 
provisions  of  the  act  of  Congress  approved  April 
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22,  190S  (Act  April  22,  11)08,  c  149,  35  Stat  65, 
[U.  S.  Comp.  St  Supp.  1909,  p.  1171]),  generallv 
known  as  the  employer's  liability  act.  £2ven  if 
this  act  of  Congress,  as  to 'such  a  case,  super- 
seded the  statute  of  Alabama,  and  even  though 
the  amendment  would  have  been  good  if  filed  at 
the  appearance  term  as  a  dilatory  plea,  it  did 
not  set  up  any  substantive  defensive  matter 
affecting  the  merits;  and  as  the  rights  of  the 
plaintiff  as  an  employ^  were  greater,  and  the 
liabilities  of  the  defendant  as  an  employer  were 
less,  under  the  statute  of  Alabama  (Code  1907, 
i  3910)  than  under  the  statute  of  the  United 
States,  the  refusal  of  the  amendment  could  not 
by  any  possibility  have  injured  the  defendant 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4106-4109;  Dec.  Dig.  f 
1041.*] 

3.  Appeal  and  B^bob  (|  1011*)^Habhless 
ebborr-rcfcsal  of  amendment. 

Even  If  the  statute  of  the  United  States  had 
been  applied  by  the  court,  and  the  jury  instruct- 
ed accordingly,  the  verdict  in  favor  of  the  plain- 
tiff would  have  been  demanded.  Under  the  pro- 
visions of  the  federal  employer's  liability  act, 
the  evidence  demanded  the  rerdict. 

[Ed.  Note.^Far  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  4106-4109;  Dec.  Dig.  f 
1041.*] 

4.  Pleading   (§  103*)  —  Dilatoby  Pleas  — 
Time. 

Dilatory  pleas  must  be  filed  at  the  first 
term. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  208-212 ;  Dec.  Dig.  f  103.*] 


(Additional  SyUabm 
5.  Removal  of  Causes 

IZENSniP. 

Where  both  parties 
state,  the  action  cannot 
eral  court  on  the  ground 
[Ed.  Note.— For  other 
Causes,  Cent.  Dig.  1 60; 


5y  Editorial  Staff.) 
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are  nonresidents  of  the 
be  removed  to  the  fed- 
of  diverse  citizenship. 

cases,  see  Removal  of 
Dec.  Dig.  f  26.*] 


6b  Pleading  (§  35*)— Stjbflusags. 

If  plaintiff  alleges  a  cause  of  action,  though 
pleading  the  laws  of  another  state,  which  would 
be  good  under  the  laws  of  Georgia,  which  em- 
braces statutes  of  the  United  States  passed  in 
pursuance  of  the  United  States  Constitution, 
the  judge  may  disregard  as  mere  surplusage  any 
statement  as  to  the  law  which  may  have  been 
pleaded  merely  as  basis  for  admission  of  proof 
as  to  the  nature  of  a  foreign  law  clearly  not  ap- 
plicable to  the  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |§  76-80;   Dec.  Dig.  i  35.*] 

7.  Appeal  and  E2bbob  (§  1033*)— Right  to 
Complain. 

One  cannot  complain  of  an  error  which  is 
favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4052-4062;  Dec  Dig.  § 
1033.*] 

8.  Statutes  (8  279*)— Fobeign  Statutes. 

The  federal  employer's  liability  act  (Act 
April  22,  1908.  c.  149.  35  Stat  65  [U.  S.  Comp. 
St  Supp.  1909,  p.  1171]),  not  being  a  foreign 
law,  is  not  required  to  be  pleaded  or  referred  to 
in  the  declaration. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  378;  Dec  Dig.  |  279.*] 

On  Petition  for  Rehearing. 

9.  Pleading  (8  101*)— "Dilatoby  Plea." 

The  test  as  to  whether  a  plea  is  dilatory 
or  ^es  to  the  merits  is  that  if  defendant,  upon 
^establishing  the  facts,  can  defeat  plaintififs  cause 
of  action  in  whole  or  in  part,  or  can  obtain  any 
substantial   relief  against  plaintiff,  the  plea   is 


not  dilatory ;   but  If  the  ofltect  of  sostainlng  the 

glea  is  not  to  deny  or  diminish  defendant's  lia- 
ility  on  the  cause  of  action  asserted,  or  to  ob- 
tain other  substantial  relief,  against  plaintiff, 
but  merely  to  defeat  bis  action  as  presently  laid, 
and  leave  him  an  unimpaired  right  to  sue  again, 
the  plea  is  dilatory. 

L£}d.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  §  101.* 

For  other  definitions,  see  Words  and  Phrases, 
vbl.  3,  p.  2065.] 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  F.  H.  Ausley  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  .defendant  brings  error.     Affirmed. 

McDaniel,  Alston  &  Black,  Maddoz,  Mc- 
Camy  &  Shumate,  and  Geo.  A.  H.  Harris  ft 
Son,  for  plaintiff  In  error.  Arnold  &  Arnold 
and  Seaborn  &  Barry  Wright,  for  defendant 
in  error. 

RUSSELL,  J.  S^.  H.  Ansley  sned  the 
Southern  Railway  Company  for  damages, 
and  recovered  a  verdict  for  $11,000. 

No  evidence  was  introduced,  except  In  be- 
half of  the  plaintiff:  and  it  thus  appeared, 
without  dispute  in  the  testimony,  that  in  a 
head-end  collision  between  two  of  the  de- 
fendants trains  of  cars-  the  plaintiff,  who 
was  an  engineer,  and  who  was  engaged  at 
his  x>ost  of  duty,  received  Injuries  as  a  result 
of  which  he  lost  his  leg  and  was  permanent- 
ly disabled  from  carrying  on  the  occupation 
of  an  engineer.  According  to  the  testimony 
with  reference  to  the  value  of  the  plaintifTs 
services,  the  verdict  was  not  excessive. 

The  several  grounds  of  the  motion  for  a 
new  trial,  and  the  exceptions  pendente  lite 
to  the  refusal  of  the  Judge  to  allow  an  amend- 
ment to  the  defendant's  plea,  and  his  refusal 
to  sustain  the  demurrer  to  the  plaintiff's  pe- 
tition, which  are  Insisted  upon,  present  really 
but  one  Important  point:  Is  the  plaintiff  en- 
titled to  recover,  in  view  of  the  fact  that  his 
case  was  expressly  based  upon  the  statute  of 
Alabama,  and  that  the  trial  was  had  under 
the  Alabama  statute,  and  the  Jury  were  in- 
structed solely  with  reference  to  the  appli- 
cation of  the  Alabama  law  to  the  evidence? 

Conceding  that  the  employer's  liability  act, 
approved  April  22,  1908  (Act  AprU  22,  1908, 
c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  Supp. 
1909,  p.  1171]),  superseded  section  3910  of  the 
Code  of  Alabama  of  1907,  which  was  express- 
ly pleaded  by  the  plaintiff  in  his  petition,  we 
are  nevertheless  of  the  opinion  that  the  de- 
fendant's writ  of  error  does  not  present  such 
a  case  as  would  entitle  it  to  a  reversal  of 
the  Judgment  refusing  a  new  trial,  and  that 
the  defendant  cannot  Justly  complain  of  the 
court's  refusal  to  allow  it  to  amend  its  an- 
swer. The  writer  confesses  that  he  has  not 
reached  this  conclusion  without  difficulty,  be- 
cause it  would  Indeed  be  quite  anomalous,  as 
is  strongly  urged  by  counsel,  to  allow  a  plain- 
tiff to  sue  upon  one  cause  of  action  and  to 
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recover  upon  a  different  one.  Nor  do  we 
rule  that  this  can  be  done.  We  do  hold,  how- 
ever, that  the  evidence  sufficiently  conforms 
with  the  material  portion  of  the  declaration 
to  legally  authorize  a  recovery.  Paramount 
to  every  other  consideration  Is  the  rule  which 
requires  that  Injury  shall  concur  with  error 
before  the  finding  of  a  jury  In  a  case  should 
be  set  aside. 

We  bear  In  mind  the  rulings  In  Exposition 
Ck)tton  Mills  V.  W.  &  A.  R.  Co.,  83  Ga.  441, 
10  S.  E.  113,  and  Bolton  v.  Georgia  Pacific 
R.  CJo.,  83  Ga.  659,  10  S.  B.  352.  These  rul- 
ings, however,  we  deem  to  have  been  over- 
ruled and  disapproved,  or  at  lea^t  greatly 
limited,  by  the  rulings  of  the  Supreme  Court 
In  Ellison  v.  Ga.  R.  Co.,  87  Ga.  091,  13  S.  E. 
809,  and  City  of  Columbus  v.  Anglln,  120 
Ga.  785,  48  S.  E.  318.  In  the  Anglin  Case, 
supra,  the  Supreme  Court  held  that  new  and 
distinct  averments  of  ^  negligence  may  be 
made,  so  long  as  they  are  descriptive  of  the 
same  wrong  originally  pleaded  in  the  dec- 
laration. In  the  opinion  delivered  in  behalf 
of  the  court  by  Chief  Justice  Simmons  (page 
793  of  120  Ga.,  page  321  of  48  S.  E.)  It  is 
said:  '*So  long  as  the  facts  added  by  the 
amendment,  however  different  they  may  be 
from  those  alleged  In  the  original  x>etitlon, 
show  substantially  the  same  wrong  in  respect 
to  the  same  transaction,  the  amendment  Is 
not  objectionable  as  adding  a  new  and  dis- 
tinct cause  of  action.  Persuaded  of  the  cor- 
rectness of  the  above  views,  we  feel  con- 
strained to  overrule  so  much  of  the  decisions 
of  the  following  cases  as  is  In  conflict  there- 
with: Central  R.  Co.  v.  Wood,  51  Ga.  515; 
Skldaway  S.  R.  Co.  v.  O'Brien,  73  Ga.  655; 
Henderson  v.  Central  Railroad.  73  Ga.  718; 
Cox  V.  Murphy,  82  Ga.  623  [9  S.  B.  604]; 
Georgia  R.  Co.  v.  Roughton,  109  Ga.  604  [34 
S.  E.  1026],  and  also  so  much  of  any  other 
cases  as  conflicts  with  the  ruling  now  made. 
This  puts  this  court  back  in  line  with  its 
earlier  decisions."  The  court  therefore,  in 
the  Anglin  Case,  overruled,  without  specially 
naming  them,  many  cases  which  conflict  with 
it  in  principle. 

The  first  question  which  arose  in  this  case 
was  upon  the  refusal  of  the  judge  to  allow 
the  defendant  to  amend  his  answer  so  as  to 
set  up  that  the  plalntiflTs  cause  of  action,  if 
he  had  any,  was  dependent  upon  the  federal 
employer's  liability  act,  approved  April  22, 
1908.  We  are  of  the  opinion  that,  had  this 
amendment  been  filed  as  a  dilatory  plea,  at 
the  appearance  term,  it  should  have  been  al- 
lowed, and  might  have  been  a  good  plea. 
But  as  the  amendment  was  not  filed  until  a 
term  subsequent  to  the  appearance  term,  it 
cannot  be  treated  as  a  plea  In  abatement, 
and  it  is  not  apparent  how  the  defendant 
was  hurt,  If  hurt  at  all.  The  plea,  which  in 
substance  alleged  that  the  defendant,  though 
it  might  be  liable  to  the  plaintiff  for  the 
particular  wrong  or  injury  for  which  he  was 
suing,  was  not  liable  for  the  reason  assigned 


In  the  plaintiff's  petition  (the  Alabama  law) 
but  for  another  reason  (the  federal  act),  and 
which  did  not  set  up  any  fact  which  on  the 
merits  of  the  transaction  would  or  should.  In 
legal  contemplation,  diminish  the  liability  or 
change  the  rules  of  evidence,  was  a  dilatory 
plea.  In  no  true  sense  can  it  be  considered 
as  a  plea  to  the  merits,  and  all  dilatory  pleas 
of  whatever  nature  must  be  filed  at  the  first 
term  of  the  court  If  the  plea  had  set  up 
anything  which  would  have  diminished  the 
defendant's  liability  to  the  plaintiff,  it  would 
be  different  for  then  it  could  be  considered 
as  a  plea  to  the  m^its.  If  the  defendant 
was  not  deprived  of  any  right  (no  matter  how 
inconsequential  it  might  be)  by  the  refusal 
of  the  court  to  allow  the  amendment  it  would 
seem  to  be  useless  to  order  another  trial,  in 
order  that  the  same  finding  may  be  had  up- 
on the  facts;  for  under  the  testimony  a  find- 
ing in  behalf  of  the  plaintiff  was  inevitable. 
It  is  argued  that  the  right  of  removal  is 
a  valuable  right  Agreed.  But  the  defend- 
ant could  not  have  removed  this  case  to  the 
United  States  court  even  if  the  amendment 
had  been  allowed,  because  the  plaintiff  is  a 
citizen  of  Alabama,  and  the  Southern  Rail- 
way CJompany  is  also  a  nonresident  of  this 
State.  The  parties,  therefore,  being  both 
nonresidents  of-  Georgia,  the  action  could 
not  be  removed  on  the  ground  of  diverse  cit- 
izenship. It  is  clear,  also,  that  the  defend- 
ant did  not  lose  the  right  of  removal  by  rea- 
son of  the  nonallowance  of  the  amendment 
because  the  petition  to  remove  should  have 
been  filed  at  the  first  term.  Furthermore, 
the  defendant  was  not  hurt  because  by  the 
terms  of  the  Alabama  statute  the  right  of 
the  plaintiff  to  recover  was  narrower  than 
that  conferred  by  the  federal  statute,  which 
the  defendant  endeavored  to  set  up,  and  the 
consequent  liability  of  the  defendant  was 
greater.  Under  the  Alabama  statute  the 
plaintiff's  recovery  could  be  defeated  or  di- 
minished by  proof  of  the  fact  that  the  plain- 
tiff contributed  to  the  result  Under  the 
United  States  statute  the  recovery,  if  any, 
would  be  apportioned  in  proportion  to  the 
plaintiff's  negligence.  Tlierefore,  so  far 
from  the  defendant  being  injured  by  the  re- 
fusal of  the  court  to  allow  the  proposed 
amendment  it  seems  to  us  the  ruling  really 
benefited  the  defendant  After  a  careful 
consideration  of  every  phase  of  the  case,  we 
are  unable  to  conceive  how  the  plaintiff 
could  have  been  injured  by  the  refusal  of 
the  court  to  allow  its  amendment  Suppose 
that  the  defendant  had  proved  that  the 
train  was  engaged  in  interstate  commerce. 
If  the  amendment  had  been  allowed,  the 
plaintiff  might  still  have  been  entitled  to  re- 
cover something  under  the  federal  employ- 
er's liability  act  even  if  the  defendant  prov- 
ed that  the  plaintiff  was  negligent  Under 
the  Alabama  statute,  if  the  plaintiff  had 
been  shown  to  have  contributed  to  his  own 
Injury,  he  could  not  recover  at  all.    While  It 
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Is  not  permissible  to  amend  a  declaration 
netting  up  the  common-law  liability  of  the 
carrier  by  asking  a  recovery  upon  its  statu- 
tory liability,  we  think  that,  where  the 
plaintiff  proceeded  upon  a  statute  of  Ala- 
bama, the  court  was  entitled  to  enter  judg- 
ment, regardless  of  whether  that  statute  was 
superseded  or  not,  because,  under  the  evi- 
dence, the  defendant  was  plainly  liable  un- 
der the  statute  of  the  United  States,  which 
our  courts  are  bound  to  enforce,  under  the 
express  terms  of  the  Ck>n8titution  of  this 
state. 

To  the  writer's  mind  there  is  great  force 
in  the  argument  of  learned  counsel  for  the 
plaintiff  in  error  that  this  method  of  pro- 
cedure will  tend  to  allow  the  plaintiff  to  sue 
upon  one  cause  of  action  and  then  to  re- 
cover upon  a  totally  different  cause  of  ac- 
tion, thus  taking  the  defendant  completely 
by  surprise.  However,  I  agree  that  under 
the  trend  of  modem  Jurisprudence  the  real 
question,  when  the  pertinency  of  an  amend- 
ment is  raised,  is  as  to  the  identity  of  the 
transaction  involved  in  the  litigation.  If 
the  plaintiff  sets-  forth  a  cause  of  action 
(though  pleading  the  laws  of  another  state) 
which  would  be  good  under  the  laws  of  this 
state  (and  statutes  of  the  United  States 
passed  in  pursuance  of  the  O)nstitution  of 
the  United  States  are  in  fact  the  supreme 
law  of  this  state),  then,  upon  the  facts 
showing  the  plaintiff  to  be-  entitled  to  a  re- 
covery against  the  defendant,  the  Judge 
may  administer  the  law  as  be  knows  it  to 
be,  and  may  disregard  as  mere  surplusage 
any  statement  as  to  the  law  which  may  have 
been  pleaded  merely  as  basis  for  the  admis- 
sion of  proof  as  to  the  nature  of  a  foreign 
law  clearly  not  applicable  to  the  case.  It 
is  to  be  borne  in  mind  that  the  statutes  of 
foreign  jurisdictions  are  pleaded  solely  for 
the  purpose  of  admitting  them  in  proof;  the 
court  not  being  presumed  to  know  the  stat- 
utes of  a  foreign  jurisdiction,  which  are  ad- 
ministered by  comity  only.  Should  it  appear 
in  any  case  that  a  foreign  statute  which  has 
been  pleaded  has  been  superseded  or  repeal- 
ed, and  if  it  should  further  appear  that — 
omitting  all  reference  to  the  foreign  law  and 
justly  treating  it  as  surplusage — ^the  plain- 
tiff has  set  forth  a  substantial  cause  of  ac- 
tion under  the  controlling  law,  he  should 
not  be  denied  his  rights  or  delayed  in  their 
enforcement  merely  because  of  the  presence 
of  this  surplusage. 

It  is  insisted,  however,  that  the  case  was 
tried  upon  the  theory  that  the  plaintiflTs 
rights  were  predicated  upon  the  statute  of 
Alabama,  and  the  charge  of  the  court  shows 
that  the  judge  conceived  that  the  case  was 
properly  based  upon  the  law  of  Alabama, 
and  the  liability  of  the  defendant  governed 
thereby.  In  our  opinion  this  does  not  alter 
the  case.  In  Cabaniss  v.  State,  68  S.  E.  849, 
this  court  held  that  a  new  trial  was  not  re- 
quired, although  the  trial  proceeded  as  if 
68  S.E.-69 


the  defendant  was  diarged  with  a  felony, 
when  he  was  only  guilty  of  a  misdemeanor: 
and  in  Spence  v.  State,  7  Ga.  App.  825,  68 
S.  B.  443,  we  held  that,  the  jury  having 
found  the  defendant  guilty  of  voluntary 
manslaughter,  and  a  finding  for  a  higher  of- 
fense being  demanded  by  the  evidence,  he 
had  no  cause  for  complaint,  although  the 
judge  did  not  instruct  the  jury  upon  the 
subject  of  voluntary  manslaughter,  or  treat 
it  as  applicable  to  the  facts  of  the  case.  In 
the  present  case,  if,  as  alleged  by  the  de- 
fendant in  its  proposed  amendment,  the 
train  upon  which  the.  plaintiff  was  employed 
as  an  engineer  was  in  fact  engaged  in  inter- 
state commerce,  then,  under  the  evidence, 
the  plaintiff's  recovery  was  fully  authorized 
by  the  provisions  of  the  federal  employer's 
liability  act,  and  a  finding  in  accordance 
with  both  the  law  and  the  facts  should  not 
be  set  aside,  unless  the  complaining  party 
was. deprived  of  some  right,  and,  by  reason 
of  the  loss  of  this  right,  was  in  some  degree 
at  least  injuriously  affected.  We  have  shown 
that  the  defendant  was  not  deprived  of  the 
right  of  removal  by  the  court's  refusal  to 
allow  its  amendment,  and  that  it  could  not 
have  been  injuriously  affected  by  reason  <^ 
the  fact  that  it  was  subjected  to  greater  lia- 
bility under  the  terms  of  the  federal  statute 
than  that  imposed  by  the  law  of  Alabama. 
In  fact,  if  there  had  been  any  evidence  tend- 
ing to  show  that  the  plaintiff  contributed  to 
his  own  injury,  the  court's  application  of  the 
law  of  Alabama  would  have  been  beneficial 
to  the  defendant;  and  nothing  is  better  set- 
tled than  that  one  cannot  complain  of  an  er- 
ror which  is  favorable  to  him. 

Under  our  view  of  the  case,  the  verdict 
established  the  liability  of  the  defendant  in 
an  amount  within  the  bounds  of  the  evi- 
dence, and  was  authorized  by  the  federal 
employer's  liability  act,  as  one  of  the  laws 
of  Georgia,  which  (not  being  a  foreign  law) 
was  not  required  to  be  pleaded  or  referred 
to  in  the  declaration.  The  plaintiff  in  error 
complains  that  the  statute  of  the  United 
States  was  not  applied.  We  cannot  know  it 
was  not  applied.  In  our  view,  even  if  it 
cannot  be  presumed  that  the  statute  of  the 
United  States  was  applied  by  the  jury  (un- 
wittingly, perhaps,  or  intuitively,  if  you  pre- 
fer), yet  the  fact  remains  that  the  evidence, 
and  the  very  law  for  the  application  of 
which  the  plaintiff  in  error  calls,  demanded 
the  verdict.  Although  the  judge  did  not 
charge  the  jury  upon  the  liability  of  the  de- 
fendant as  measured  by  the  employer's  lia- 
bility act,  why  should  the  case  be  tried  again 
to  reach  the  same  inevitable  result,  with  the 
aid  of  proper  instructions,  as  the  jury  has 
already  attained  without  them?  To  do  so 
would  in  our  judgment  be  an  inexcusable 
addition  to  the  law's  delay.  Especially  is 
this  true  when  the  defendant  did  not  plead 
this  merely  dilatory  matter  at  the  first  term. 
While  the  law  allows  dilatory  matters  to  be 
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pleaded,   they   must  be  pleaded   promptly. 
Giv.  Code  18d5,  |  606& 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  plaintiff  In  error  says 
that  the  court  should  not  have  given  any 
weight  to  the  point  that  the  amended  plea, 
chough  dilatory  in  nature,  was  not  offered  at 
the  first  term,  because  the  objection  on 
which  the  court  disallowed  it  was  that  *'the 
same  set  up  no  defense  to  plaintiff's  action," 
and,  therefore,  the  fact  that  it  was  not  filed 
at  the  first  term  was  waiyed.  Gf.  Wright 
V.  Jett,  120  Ga.  dd5,  48  S.  E.  345. 

To  make  our  ruling  clearer,  and  to  test 
the  sufficiency  of  the  point  now  presented, 
let  QS  look  again  to  what  the  amendment 
to  the  plea  set  up,  and  to  the  purpose  for 
which  it  was  offered,  as  disclosed  on  its  face. 
It  set  up  that  the  plaintiff  at  the  time  of  his 
injury  was  an  engineer  on  a  train  engaged 
in  interstate  commerce,  'Vithin  the'  terms 
of  the  act  of  Ck)ngress,  approved  April  22, 
190S,  regulating  the  liability  of  common  car- 
riers when  engaged  in  the  carriage  of  such 
Interstate  commerce.*'  The  purpose  of  the 
plea  (i.  e.,  whether  it  was  offered  as  a  dila- 
tory plea  or  as  a  plea  to  the  merits)  is  dl$«- 
closed  in  the  next  paragraph,  with  which  the 
amendment  concludes,  as  follows:  **Where- 
fore  defendant  says  there  is  no  right  of  ac^ 
tion  under  the  allegatiofis  of  the  petition." 
Plainly,  the  plea  was  not  offered  as  a  dila- 
tory plea,  but  as  a  plea  to  the  merits — ^not 
as  a  plea  to  the  jurisdiction  of  the  court,  or 
to  the  form  of  the  plaintiff's  action,  but  as 
a  defense  to  the  cause  of  action  Itself.  In 
the  course  of  our  opinion  we  have  endeavor- 
ed to  show  that  the  plea  did  not  set  up  any- 
thing which  could  defeat  the  plaintiff's  cause 
of  action,  that  it  merely  went  to  ,the  form 
or  manner  in  which  the  plaintiff  had  sued, 
that  it  was  in  substance  and  effect  a  dila- 
tory plea,  whether  tested  by  the  pleadings 
or  the  proof,  and  that  the  court  committed 
no  reversible  error  in  striking  It 

We  did  intimate  that,  if  it  had  been  filed 
0t  the  first  term  as  a  dilatory  plea,  it  might 
have  been  well  taken — ^that  is  to  say,  it 
might  have  been  sufficient  (if  the  facts  set  up 
therein  were  proved)  to  have  caused  the 
plaintiffs  action  as  pleaded  to  abate,  so  that 
he  would  have  been  put  to  the  necessity  of 
amending  or  of  suing  over.  We  understand 
that  the  test  as  to  whether  a  plea  is  dila- 
tory or  goes  to  the  merits  is  this:  If  the 
defendant,  upon  establishing  the  facts,  can 
defeat  the  plaintiff's  cause  of  action  in  whole 
or  in  part,  or  can  obtain  any  substantial 
relief  against  the  plaintiff,  the  plea  is  not 
dilatory,  but  is  a  plea  to  the  merits.  On  the 
other  hand,  if  the  effect  of  sustaining  the 
plea  is  not  to  deny  or  diminish  the  defend- 
ant's liability  on  the  cause  of  action  assert- 
ed,   or    to    obtain    other    substantial    relief 


against  the  plaintiff,  bnt  la.  merely  to  de- 
feat the  plaintUTs  action  as  presently  laid, 
and  to  leave  him  with  an  unimpaired  right 
to  sue  over  again  In  some  other  form  or  way, 
or  in  some  other  court  on  the  same  cause 
of  action,  the  plea  Is  dilatory.  For  in- 
stance^ pleas  which  aUege  that  the  plaintiff 
has  sued  in  the  wrong  court,  or  that  prop» 
parties  have  not  been,  joined,  or  that  parties 
or  causes  of  action  have  been  misjoined,  or 
that  the  defendant  has  not  been  legally  serv- 
ed, or  that  the  plaintiff  has  sued  without 
complying  with  some  statutory  prerequisite, 
such  as  paying  the  costs  In  advance  where 
such  payment  is  required,  or  that  the  plain- 
tiff has  sued  before  his  debt  is  due,  or  any 
other  such  matter  which  does  not  negative 
the  idea  that  the  defendant  is  liable  to  the 
plaintiff  in  the  cause  of  action,  are  dilatory 
pleas,  and  must  be  filed  at  the  first  term. 

As  we  attempted  to  show  in  the  original 
opinion,  the  fact  that  the  plaintiff  was  a 
servant  engaged  in  interstate  commerce  did 
not  tend  to  deny  or  to  diminish  the  defend- 
ant's liability  to  him  upon  the  very  cause 
of  action  he  was  asserting^  and  did  not  give 
the  defendant  any  other  substantial  right 
against  him  which  it  could  not  assert  under 
the  pleas  already  filed  in  the  case.  The  de- 
fendant by  the  amendment  to  its  i^ea  In 
effect  merely  asserted  that  the  plaintiff 
should  not  be  allowed  to  proceed  with  his 
suit  as  it  was  laid  in  his  petition,  but  should 
be  required  to  amend  (if  amendment  were 
permissible)  or  to  sue  over  again,  in  another 
way  or  in  another  court,  on  the  idoitlcal 
cause  of  action.  The  objection  that  the  plea 
"set  up  no  defense  to  the  plaintiff's  action*' 
was,  therefore,  as  we  see  it,  well  taken;  and 
the  court  did  not  err  In  sustaining  the  ob- 
jection. 

Rehearing  denied. 


(8  Oa.  App.  in.) 
GREEN  V.  RHODES.    (No.  2,0Sa) 
(Ck>urt  of  Appeals  of  Georgia.    Sept  28,  1910.) 

(Syllabus  by  the  Court.) 

1.  Affidavits    (f    12*)— Jurat— Oohclusivb- 
NESS  OF  Recitals. 

The  statement  of  a  jurat  that  the  affidavit 
to  which  it  is  attached  was  duly  sworn  to  is 
only  prima  fade  true.  It  is  to  be  presumed  in 
every  case  that  the  officer  who  signed  a  jurat 
does  his  duty.  But  the  presumption  in  fovor  of 
a  properly  executed  jurat  is  not  conclusive. 
The  fact  as  to  whether  the  alleged  affiant  was 
sworn  or  not  sworn  may  properly  be  inquired 
into,  and  the  statement  of  tne  jurat  may  be 
shown  to  be  false. 

[Ed.   Note.— For  other  cases,   see   Affidavits, 
Dec.  Dig.  §  12.*] 

2.  Ohattei,    Mortgages   (§   271*)— Foreclo- 
sure—Affidavit— Sufficiency. 

Where  it  is  shown  that  no  oath  was  in  fact 
administered  to  one  who  apparently  swore  to  an 
affidavit  made  to  foreclose  a  chattel  mortgage, 
and  it  does  not  appear  from  any  statement  of 
the  alleged  affiant,  made  at  the  time  he  affixed 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  it  R«p*r  Indexes 
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his  signature  to  the  allcj^ed  affidavit,  that  he  in- 
tended expressly  to  affirm  the  trath  of  the 
statements  contained  in  the  affidavit,  the  mere 
fact  of  siting  the  affidavit,  without  more,  is 
not  sufficient  to  dispense  with  the  administra- 
tion of  the  requisite  oath,  and  the  paper  thus 
signed  is  not  a  proper  substitute  for  the  affida* 
vir  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  §  271.*] 

3.  Review  on  Appeal. 

There  being  no  valid  affidavit  to  foreclose 
the  mortgage,  the  court  erred  in  not  sustaining 
the  affidavit  of  illegality.  The  case  is  controlled 
by  the  ruling  in  Britt  T.  Dayis,  130  Ga.  74,  60 
S.  B.  ISO. 

Additionta  8yllahu9  hy  Editorial  Staff. 

4.  ArriDAvrra  (8  12*)— Jubat— EJffect. 

The  officer  who  signed  the  jurat  to  an 
alleged  affidavit  is  competent  to  testi^  that  the 
affidavit  was  not  sworn  to. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Dec.  Dig.  I  12.*] 

■ 

Error  from  City  Court  of  Waynesboro;  S. 
Barney,  Judge  pro  hac. 

Action  by  W.  B.  Rhodes  against  Juett 
Green.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  in  error. 
Phil  P.  Johnston  and  J.  H.  Porter,  for  de- 
fendant tn  error. 

RUSSELL,  J.  In  the  court  below  the 
plaintiff  in  error  filed  an  affidavit  of  illegal- 
ity to  the  foreclosure  of  a  chattel  mortgage. 
While  there  is  more  than  one  ground  of  the 
affidavit  of  illegality,  only  one  was  insisted 
upon.  This  was  to  the  effect  that  the  mort- 
gage had  never  in  fact  been  foreclosed,  nor 
any  affidavit  for  foreclosure  made,  for  the 
reason  that  what  purported  to  be  the  affida- 
vit made  for  that  purpose  was  not  really 
sworn  to.  It  purported  to  be  the  affidavit  of 
F.  L.  Scales,  the  plaintlff*s  attorney,  made 
in  Burke  county,  Ga.,  and  the  jurat  was  sign- 
ed: ''Frank  S.  Palmer,  N.  P.  ex-off.  J.  P." 
On  the  trial  Frank  S.  Palmer  was  introduced 
as  a  witness  by  the  plaintiff  in  error,  and 
the  record  states  that  he  testified  that  **he 
was  a  notary  public  and  ex  officio  Justice  of 
the  peace  of  Burke  county,  Ga.,  and  that 
Mr.  F.  L.  Scales  came  to  htin  in  December, 
1008,  and  told  Palmer  that  he  had  a  paper 
that  be  wanted  Palmer  to  sign;  that  Palmer 
looked  at  the  paper,  and  saw  that  it  was 
an  affidavit  for  the  foreclosure  of  a  mortgage; 
that  F.  L.  Scales  signed  it,  and  that  Palmer 
signed  it  In  his  presence;  that  no  oath  was 
administered,  nor  anything  said  al)out  the 
truth  of  the  statements  contained  in  the 
paper.  Nothing  was  said  except  that  he 
wanted  Palmer  to  sign  the  paper.  Mr.  Scales 
then  signed  it,  and  the  witness  subscribed 
his  name  to  it.  Witness  understood  that  he 
[Mr.  Scales]  was  making  an  affidavit,  and  that 
be  [Mr.  Scales]  was  swearing  to  the  con- 
tents of  the  paper  he  signed."  The  trial  judge 
excluded  this  testimony,  on  objection  by  the 
pUiintiff*s  counsel,  upon  the  ground  that  the 


witness  could  Bot  be  heard  to  attadc  his 
own  acts  as  a  judicial  officer,  and  thus  the 
writ  of  error  raises  two  questions:  (1)  Wheth- 
er the  magistrate  could  properly  testify  that 
what  was  in  appearance  an  affidavit  had  not 
in  fact  been  sworn  to;  and  (2)  if  the  testi- 
mony had  not  been  excluded,  what  should 
have  been  Its  effect? 

We  are  of  the  opinion  that  the  testimony 
of  the  officer  who  signed  the  jurat  was  com- 
petent, and  should  not  have  been  excluded. 
It  is  Insisted  that  the  exclusion  of  this  tes- 
timony was  proper  on  grounds  of  public  pol- 
icy, and  as  coming  within  the  terms  of  sec^ 
tion  5150  of  the  Civil  Code  of  1895,  because 
it  would  be  more  unjust  and  productive  of 
evil  to  hear  the  truth  (if  truth  it  be)  than 
to  forbear  the  investigation.  The  case  of 
Britt  T.  Davis,  130  Ga.  74,  60  S.  B.  180,  af- 
fords a  precedent  (If  not  authority  upon  the 
point)  that  an  investigation  may  be  made 
into  the  truthfulness  of  the  statements  of  a 
jurat.  It  is  true  that  in  that  case  it  was  not 
the  officer  who  signed  the  jurat,  but  the  pur^ 
ported  affiant,  who  was  the  witness.  We  see 
no  reason  why,  in  the  pursuit  of  truth, 
there  should  not  be  an  Investigation  of  the 
circumstances  attending  a  purely  ministe- 
rial act,  even  though  he  who  performs  It 
be  a  judicial  officer.  There  might  be  a  dif- 
ference of  opinion  as  to  the  validity  or  legal 
sufficiency  of  what  the  magistrate  did  to 
accomplish  the  designed  effect,  but  no  moral 
taint 

But,  even  if  A  magistrate  or  a  judge  acted 
corruptly,  we  know  of  no  reason  why  he 
might  not  voluntarily  testify  thereto.  If  he 
did  not  wish  to  avail  himself  of  the  consti- 
tutional protection  against  self-incrimina- 
tion, and  yet  wrong  had  been  done,  the  truth 
which  he  alone  could  divulge  might  afford 
the  only  means  of  reparation.  We  have  been 
unable  to  find  any  case  in  the  reports  of  the 
Supreme  Court  in  which  it  lias  be«i  ruled 
in  express  terms  that  a  magistrate  may  dis- 
pute the  statements  of  his  jurat;  but,  as  we 
have  already  said,  the  Britt  Case,  supra,  is 
a  physical  precedent  authorizing  an  investi- 
gation into  the  truthfulness  of  the  state- 
ments of  the  jurat,  and  we  see  no  reason  why 
in  such  an  investigation  the  magistrate  could 
not  be  permitted  to  swear  that  no  oath  was 
in  fact  administered  as  he  would  be  allow- 
ed to  swear,  in  sustaining  his  act,  that  the 
witness  was  duly  sworn.  In  Cox  v.  Stem. 
170  111.  442,  48  N.  B.  006,  62  Am.  St  Rep. 
385,  it  was  held  that  a  properly  executed  ju- 
rat or  certificate  is  not  conclusive,  but  may 
be  shown  to  be  false,  and  If  it  be  shown  that 
the  jurat  is  false,  and  that  no  oath  was  in 
fact  administered,  the  instrument  would  not 
be  an  affidavit.  And  in  Smith  ▼.  Johnson. 
43  Neb.  754,  62  N.  W.  217,  It  was  held  that 
the  statement  that  the  affidavit  was  sworn  to 
might  be  rebutted.  The  jurat  is  not  a  neces- 
sary part  of  an  affidavit. 
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It  would  seem  that  the  rale  which  was  ap- 
plied without  qnestion  in  the  Britt  Case,  su- 
pra, to  the  testiniony  of  the  affiant,  applies 
to  every  other  person  who  knows  the  facts, 
including  the  subscribing  officer. 

The  remaining  question  is  sufficiently  cov- 
ered by  the  headnotes.  The  case  is  fully  con- 
trolled by  the  decision  of  the  Supreme  Court 
in  Brltt  V.  Davis,  supra,  in  which  Justice 
Lumpkin  discusses  the  subject  at  length. 
The  Illegality  should  have  been  sustained. 

Judgment  reversed. 


(8  Qa.  App.  288) 

SMITH  T.  MADDOX-RUCKEDEl  BANK- 
ING CO. 

MADDOX-RUCKBR  BANKING  CO.  T. 

SMITH. 
(Nos.  2,293,  2,2940 

(Court  of  Appeals  of  Georgia.     Sept.  28,  1910.) 

(Sylldbua  ly  the  Court.) 

1.  New  Trial  (§  76*)— Bxcessiveness  of  Veb- 
DicT— Discretion  of  Court. 

The  trial  judge  has  the  discretion  of  grant- 
ing a  new  trial  on  the  ground  that  the  verdict  is 
excessive,  when  his  mind  and  conscience  disap- 
prove the  verdict  as  rendered,  though  the  verdict 
IS  not  80  large  in  amount  as  to  carry  conviction 
of  bias  and  prejudice  on  the  part  of  the  juiy, 
and  though  the  case  is  one  in  which  the  only 
measure  of  damage  is  the  enlightened  conscience 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  153-156;   Dec.  Dig.  §  76.*1 

2.  Appeal  and  ESrror  (§  1145*)— Disposition 
OF  Cause— Effect  of  Affirmance  of  Main 
Bill  of  Exceptions. 

Ordinarily,  when  the  judgment  on  the  main 
bill  of  exceptions  is  affirmed,  the  cross-bill  is 
dismissed ;  but  this  result  does  not  follow  when 
the  effect  of  the  affirmance  on  the  main  bill 
Is  to  require  a  new  trial,  and  the  cross-bill 
presents  matters  likely  to  be  up  for  ruling  on 
that  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1145.*] 

3.  Banks  and  Banking  (§  140*)— Postdated 
Check— Nature. 

A  postdated  check  (1.  e.j  a  check  dated  at 
a  time  in  future)  is  not  subject  to  payment  or 
acceptance  until  the  time  of  its  date  arrives. 
If  it  be  presented  at  a  time  in  advance  of  its 
date,  the  drawee,  even  if  be  has  funds  on  hand 
sufficient  to  pay  it  cannot  pay  it,  or  retain  the 
fund  to  pay,  as  against  other  checks  or  drafts 
presented  and*  payable  prior  to  the  time  the 
check  bears  date.  The  drawer  of  a  postdated 
check  does  not  undertake  to  have  the  funds  in 
the  drawee's  hands  to  meet  it  before  the  time 
at  w^hich  the  check  bears  date  arrives. 

[Ed.  Note,— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  395,  404;  Dec  Dig.  § 
•i40.*] 

Error  from  City  Court  of  Atlanta ;  H.  M, 
Held,  Judge. 

Action  by  M.  K.  Smith  against  the  Mad- 
dox-Kucker  Banking  Company.  A  verdict  for 
plaintiff  was  set  aside,  and  a  new  trial 
granted,  and  plaintiff  brought  error  to  the 
Court  of  Appeals;  defendant  filing  cross- 
exceptions.  Questions  were  certified  to  the 
Supreme  Court.     On  remand  after  answers 


to  questions  (68  S.  EL  1031).  Judgment  af- 
firmed on  both  main  and  cross  bills  of  ez« 
ceptlons. 

R.  B.  Blackburn,  for  plaintiff  In  error. 
Smith,  Hammond  A  Smith,  for  defendant  in 
error. 

POWELIi,  J.  Smith  sued  the  bank  for 
general  damages  resulting  to  him  from  the 
wrongful  protest  of  two  checks  drawn  by 
him  on  his  hank  account  Smith  had  a  de- 
posit account  with  the  defendant  bank,  and 
on  April  7,  1905,  he  had  a  sum  to  his  credit 
On  that  day  he  drew  a  check  for  $140,  pay- 
able to  an  insurance  company,  but  dated  it 
30  days  ahead.  This  check  came  into  ths 
bank  on  April  17th,  and  was  charged  to  his 
account  In  the  meantime  he  drew  other 
checks,  not  sufficient  however,  to  have  over^ 
drawn  his  account  if  the  postdated  check 
for  $140  had  not  been  charged  in;  bat  his 
account  did  become  apparently  overdrawn  by 
the  charging  in  of  this  check,  and  when  the 
two  checks  in  qnestion  came  in  they  were 
protested  for  lack  of  funds.  The  point  Is 
that  the  check  of  $140,  being  dated  May  15^ 
1905,  should  not  have  been  charged  to  his  ac- 
count prior  to  that  date  and  the  two  checks 
that  were  protested  should  have  been  paid. 

The  Jury  found  in  favor  of  the  plaintiff 
a  verdict  for  $400.  The  defendant  filed  a 
motion  for  a  new  trial,  containing  several 
grounds.  The  judge  granted  a  new  trial, 
stating  in  his  order  that  he  granted  it  on 
two  of  the  grounds  only,  the  first  and  third. 
The  first  ground  is  that  tb/i  verdict  is  ex- 
cessive. We  need  not  set  out  the  third 
ground.  It  related  to  a  request  to  charge. 
We  may  say,  in  passing,  that  we  see  no  rea- 
son for  granting  a  new  trial  on  that  ground. 
The  plaintiff  sued  out  a  bill  of  exceptions* 
complaining  of  the  grant  of  a  new  triaL 
The  defendant  filed  a  cross-bill,  complaining 
that  the  court  should  have  granted  it  on  all 
the  grounds,  and  not  merely  on  the  first  and 
third. 

In  this  court  the  plaintiff  In  error  con- 
tended that  as  the  sole  measure  of  damage 
was  the  enlightened  conscience  of  the  Jury, 
subject  only  to  the  legal  limitation  that  the 
verdict  should  be  temperate  in  amount  (no 
special  damages  or  malice  being  shown),  the 
trial  Judge  had  no  right  to  grant  even  the 
first  new  trial  on  the  ground  that  the  ver- 
dict was  excessive.  It  not  being  so  large  as  to 
indicate  bias  or  prejudice  on  the  part  of  the 
Jury.  This  court  held  in  Holland  v.  Williams, 
S  Ga.  App.  636,  60  S.  E.  331,  that,  evra  in 
cases  where  the  enlightened  conscience  of 
the  Jury  is  the  only  measure  of  damage,  the 
trial  Judge  has  the  right  to  grant  one  new 
trial  as  a  matter  of  discretion,  and  that  it 
is  his  duty  to  do  so  if  his  mind  and  con- 
science disapprove  of  the  amount  found, 
even  though  it  be  not  so  large  as  to  suggest 
bias  or  prejudice  on  the  part  of  the  Jury. 
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Ck>unsel  for  the  plaintiff  in  error  called 
our  attention  to  the  fact  that  our  decision 
was  in  conflict  with  the  decision  of  the  Su- 
preme Court  in  Brown  v.  Autrey,  78  Qa.  756, 
3  S.  E.  669.  Seeing  that  this  was  so,  but 
believing  that  our  decision  was  in  accordance 
with  a  long  line  of  decisions  rendered  by  the 
Supreme  Court,  both  prior  and  subsequent 
to  the  case  of  Brown  v.  Autrey,  we  certified 
the  question  to  the  Supreme  Court  That 
court  has  filed  instructions  approving  the 
holding  of  this  court  in  the  case  of  Holland 
V.  Williams,  supra.  It  follows  that  the  main 
bill  of  exceptions  is  without  merit 

Ordinarily,  when  the  Judgment  on  the 
main  hill  of  exceptions  is  affirmed,  the  cross- 
bill is  to  be  dismissed;  but  under  the  deci- 
sion of  the  Supreme  Court  in  the  case  of 
Thornton  v.  Travelers*  Ins.  Co.,  116  Ga.  121 
(1),  42  S.  E.  287,  94  Am.  St  Rep.  99,  this 
result  does  not  follow  where  the  effect  of  the 
affirmance  on  the  main  bill  is  to  require  a 
new  trial,  and  the  matters  in  the  cross-bill 
will  likely  arise  on  that  trial.  Hence  we 
pass  on  the  questions  presented  in  the  cross- 
bill. 

A  postdated  check  (i.  e.,  a  check  dated  at 
a  time  in  future)  is  not  subject  to  payment 
or  acceptance  until  the  time  of  its  date  ar- 
rives. If  it  be  presented  at  a  time  in  ad- 
vance of  its  date,  the  drawee,  even  if  he  has 
funds  sufficient  to  pay  it,  cannot  pay  it,  or 
retain  the  fund  to  pay  it  as  against  other 
checks  or  drafts  presented  prior  to  the  time 
the  check  bears  date.  The  drawer  of  the 
postdated  check  does  not  undertake  to  have 
the  funds  in  the  drawee's  hands  to  meet  it 
before  the  time  at  which  the  check  bears 
date  arrives.  Joyce,  Defenses  to  Commercial 
Paper,  §  490,  and  authorities  there  cited. 

Judgment  affirmed  on  both  the  main  and 
the  cross-bill  of  exceptions. 


(135  Oa.  104) 

INTERNATIONAL    HARVESTER    CO.    OF 
AMERICA  V.   ADAMS. 

(Supreme  Court  of  Georgia.     Sept.  21,  1910.) 

(Sylldbui  hy  the  Court.) 

Pleading  f§  420*)— Evidence  (§§  317,  471«)— 
Sales  (§  347*)— Action  for  Price— In stb uc- 
tions—Demubreb— Sufficiency  —  Hearsay 
—Opinion  Evidence. 

Certain  notes  were  given  for  the  purchase 
money  of  an  engine  known  as  an  International 
gas  or  gasoline  engine  bought  of  the  payee  by 
the  maker  of  the  notes.  In  the  contract  of  pur- 
chase a  written  guaranty  by  the  seller  provid- 
ed: "The  International  gas  or  gasoline  engines 
are  warranted  to  be  well  made,  of  good  material, 
and  durable  with  proper  care.  The  rate  horse 
power  is  guaranteed  on  every  International  en- 
gine when  leaving  the  factory;  the  break  test 
showing  a  greater  horse  power  than  rated.  The 
International  engines  are  warranted  for  one 
year  from  date  of  purchase.  If  within  this  time 
a  part  prove  defective,  a  new  part  will  be  fur- 
nished at  our  factory  on  receipt  of  part  showing 
defect."  Suit  was  broucht  on  the  notes  by  the 
payee,  and  the  defendant  pleaded  a  breach  of 


the   warranty  and  a  failure  of  conaideratioii. 
Held: 

(1)  Where  the  court  sustained  several  grounds 
of  a  8{)eciai  demurrer  of  the  plaintift  to  several 
allegations^  in  the  answer  of  the  defendant, 
''with  privilege  to  defendant  to  amend  his  plea 
and  answer  in  such  form  as  to  cure  the  defects 
therein  specified,"  and  several  amendments  of- 
fered for  this  purpose  were  allowed  by  the  court 
over  a  general  objection  of  the  plaintiff  "tttat  the 
defects  complained  of  had  not  been  cured  by 
said  amendments,"  there  was  no  error  in  over^ 
ruling  the  objections  and  allowing  the  several 
amendments  where  any  one,  or  any  part,  of  ei- 
ther of  the  amendments,  was  allowable  and 
cured  any  of  the  specified  defects. 

(2)  A  witness  in  behalf  of  the  defendant,  after 
having  testified  that  the  horse  power  of  his  en- 
gine was  9.7,  testified  as  follows:  "I  do  not 
know  and  cannot  swear  what  horse  power  my 
engine  is,  only  from  trying  it,  and  comparing  it 
with  other  engines.  1  have  known  8  or  10 
different  ones,  and  am  only  comparing  it  with 
other  engines,  and  I  did  not  know  the  horse 
power  of  those  engines  with  which  I  compared 
it.  only  by  what  they  claimed."  It  was  error 
to  admit  such  testimony,  over  the  objection  of 
the  plaintiff  that  it  was  hearsay. 

(3)  It  was  error  to  admit  testimony  of  a  wit- 
nes.s  for  the  defendant:  "I  don*t  know  anything 
about  gasoline  engines.  From  my  knowledge  of 
machinery  and  the  usage  and  custom  in  this 
country,  and  from  my  knowledge  of  machinery 
in  general  and  my  past  experience,  I  am  satis- 
fied that  a  10  horse  power  engine  would  pull 
this  70-saw  gin  of  Mr.  Adams" — over  objection 
of  the  plaintiff  "that  the  evidence  was  opinion- 
ative,  that  the  witness  had  not  qualified  as  an 
expert,  and  confessed  ignorance  of  gasoline  en- 
gines, and  did  not  know  the  conditions  under 
which  the  gin  testified  concerning  was  operated 
by  defendant." 

(4)  It  was  error  to  admit  testimony  of  a  wit- 
ness for  defendant:  "A  10  horse  power  engine 
would  pull  that  [defendant*s]  gin.  This  is  not  a 
10  horse  power  engine  [referring  to  the  engine 
in  dispute!.  If  I  shall  judge  by  the  work  it 
is  doing,  not  that  I  am  qualified  to  say  it  was 
not,  but  according  to  my  judgment,  it  is  not 
I  am  not  an  expert  as  to  machinery.  It  is  a 
fact  that  my  testimony  about  this  horse  power 
is  only  by  getting  comparison  from  what  I  have 
seen  of  other  engines  that  were  said  to  be  of  a 
certain  horse  power.  Therefore  I  am  judging 
that  horse  power  by  what  they  told  me,  and  not 
by  actual  measurement  made  bjr  myself — over 
objection  of  the  plaintiff  "that  said  evidence  was 
hearsay,  based  upon  statements  made  by  others 
as  to  horse  power  of  other  engines  used  in  com- 
parison of  work  done,  that  said  evidence  was 
opinionative,  and  witness  had  not  qualified  as 
an  expert." 

(<5)  It  was  error  to  admit  testimony  of  a  wit- 
ness for  the  defendant:  "If  this  engine  [the  en- 
gine in  dispute]  reached  us  [the  defendant,  wit- 
ness* father,  and  him]  in  the  same  condition 
that  it  was  when  it  left  the  factory,  I  will 
swear  that  it  would  not  under  the  break  test 
show  a  greater  horse  power  than  10  horse 
power,  when  it  left  the  factory.  I  only  swear 
to  that  fact  by  comparison  with  other  engines. 
I  know  what  other  engines  are  rated  at;  what 
their  horse  power  is  rated  at.  That  is  what 
somebody  said.  All  the  testimony  that  I  gave  to 
Mr.  Boykin*s  [counsel  for  defendant]  questions 
has  been  based  upon  comparison  with  other 
engines  which  are  said  to  have  a  certain  horse 
power" — over  objection  of  the  plaintiff,  "because 
the  evidence  of  the  witness  was  based  upon  hear- 
say testimony,  because  he  swore  as  to  horse 
power  of  the  engine  in  dispute  by  comparing 
same  with  other  engines  tne  horse  power  of 
which  he  did  not  know,  merely  'understood' 
or   'heard*   or   'were  rated*   at   so   much   horse 
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power,  that  the  testimony  was  not  a  statement 
of  fact,  but  a  conclusion  of  the  witness,  that  the 
evidence  was  opinionative,  and  the  witness  had 
not  qualified  as  an  expert. 

(6)  The  court  charged  the  jury  as  follows: 
"On  the  other  hand,  if  you  find  that  the  plain- 
tiff company  contracted  to  sell  and  did  ship  to 
the  defendant  a  certain  gasoline  engine  which 
was  not  well  made  and  was  not  of  good  ma- 
terial, and  was  not  durable  with  careful  and 
proper  use  and  gear,  or  if  yon  find  that  the 
engine  was  not  of  a  10  horse  power  when  gear- 
ed to  properly  adjusted  and  set  up  machinery, 
and  you  find  that  the  engine  by  reason  of  not 
being  well  made,  or  not  havine  been  made  of 
good  material^  or  was  not  durable  with  due  care 
and  caution  in  its  operation^  or  you  find  that 
by  reason  of  the  construction  of  the  engine 
that  it  would  not  develop  in  operation  and  use  a 
10  horse  power  with  proper  handling,  you  would 
not  be  authorized  to  find  for  the  plaintiff,  but, 
if  you  find  such  to  be  the  facts  of  the  case,  yon 
would  be  authorized  to  find  that  the  considera- 
tion of  the  notes  sued  on  has  failed,  and  you 
would  be  authorized  in  that  instance  to  find 
for  the  defendant;"  This  charge  was  error  and 
subject  to  the  criticism  made  that  "the  error 
herein  complained  of  being  in  the  court's  direct- 
ing the  jury,  under  this  charge  that,  however 
slight  might  have  been  the  failure  of  the  com- 
pany, this  movant,  to  comply  with  its  part  of 
the  contract,  either  as  to  furnishing  a  10  horse 
power  engine,  or  machinery  that  was  durable 
or  of  good  material,  the  derendftht  would  be  al- 
lowed the  'benefit  of  entire  failure  of  considera- 
tion, and  excluding  from  the  consideration  of 
the  jury  all  idea  of  partial  failure  of  con  side  ra- 
tion.*' 

(7)  In  view  of  the  entire  record,  there  was  no 
error  requiring  a  new  trial  with  respect  to  the 
matters  complained  of  in  any  of  the  other  as- 
signments of  error. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  !  420  ;•  Evidence,  Cent.  Dig.  f §  1174-1192, 
2140-2185;  Dec.  Dig.  §f  817.  471  ;*  Sales,  Cent 
Dig.  f  967 ;   Dec.  Dig.  |  347.*] 

Error  from  Superior  Court,  Screven  Coun- 
ty ;  B.  T.  Rawlings,  Judge. 

Action  by  the  International  Harvester  Com- 
pany of  America  against  C.  D.  Adams.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

White  &  Lovett,  for  plaintiff  In  error.  H. 
A.  Boykin,  for  defendant  In  error. 


HOLDEN,  J.    Judgment  reversed.    All  the 
Justices  concur. 


035  Oa.  206) 
SAVANNAH  ELECTRIC  CO.  v.  WEST. 

(Supreme  Court  of  Georgia.    Sept.  30,  1910.) 

(Syllabus  by  the  Court,) 

Review  on  Appeal. 

There  was  no  error  in  overruling  the  demur- 
rer. The  evidence  supported  the  verdict,  and  no 
error  appears  requiring  a  new  trial. 

Error  from  Superior  Court,  Chatham 
County;    W.  G.  Charlton,  Judge. 

Action  between  the  Savannah  Electric  Com- 
pany and  Florence  West.  From  the  judg- 
ment, the  Electric  Company  brings  error. 
AflSrmed. 


Osborne  &  Lawrence,  for  plaintiff  In  error. 
Twiggs  &  Gazan,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(135  Ga.  132) 
REGISTER  et  al.  v.  CHAMBLISS. 
(Supreme  Court  of  Georgia.     Sept  23,  1910.) 

(Syllahui  ly  the  Court.) 

Review  on  Appeal. 

The  charge  excepted  to  was  not  erroneous. 
The  evidence  supported  the  verdict,  and  there 
was  no  error  in  overruling  the  motion  for  a 
new  trial. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  between  Marion  Register  and  oth- 
ers and  I.  G.  Chambliss.  From  the  Judgment, 
Register  and  others  bring  error.    Aflirmed. 

Alexander  &  Gary,  for  plaintiffs  in  error. 
W.  D.  Buie,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(1B5  Oa.  171) 
MOSS  V.  HALL  et  al. 
(Supreme  Court  of  Georgia.     Sept  26,  1910.) 

(Syllahui  hy  the  Court.) 

Review  on  Appeal. 

There  was  no  error  in  the  ruling  upon  the 
admissibility  of  the  evidence.  The  charge  of 
the  court  was  not  subject  to  Uie  criticisms  made 
upon  it.  The  verdict  was  supported  by  the 
evidence,  and  there  was  no  error  in  overmling 
the  motion  for  new  trial. 

Error  from  Superior  Ck)urt,  Greene  Ooun- 
ty;   D.  W.  Meadow,  Judge. 

Action  between  R.  L.  Moss,  Jr.,  and  J.  S. 
Hall  and  others.  From  the  Judgment,  Moss 
brings  error.     Affirmed. 

Park  Sl  Park,  for  plaintiff  in  error.  Jaa. 
D.  Davison,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(1S6  Qa.  167) 

GEORGIA  RY.  &  ELEOTRIO  CO.  v. 

MEETZB. 

(Supreme  Court  of  Georgia.     Sept  26,  1910.) 

(Byllabue  hy  the  Court,) 

Review  on  Appeal. 

No  material  error  appearing  in  those  por- 
tions of  the  charge  excepted  to  nor  in  the  rul- 
ings of  the  court  complained  of,  and  the  evi- 
dence being  sufficient  to  support  the  verdict,  the 
judgment  of  the  court  below  is  affirmed. 

E^ror  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  M.  Z.  Meetze  against  the  Georgia 
Railway  and  Electric  .Ck>mpany.     Judgment 
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for   plaintiff,    and   defendant  brings   error. 
Affirmed. 

Rosser  &  Brandon  and  Colquitt  &  Ck>nyer8, 
for  plaintiff  in  error.  Horton  Bros.  &  Bur- 
ress,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


':i35  Ga.  IBC) 

BOYD  V.  BOYD  et  al. 
(Supreme  Court  of  Qeorgia.     Sept.  30,  1910.) 

(Syllalua  hy  the  Court.) 

1.  Setting  Aside  Judgment— Petition. 

Under  the  ruling  in  Ford  ▼.  Clark,  129  Ga. 
202,  58  S.  EI  818,  the  allegations  of  the  petition 
contained  sufficient  grounds  to  set  aside  the 
judgment  complained  of,  and  the  court  commit- 
ted no  error  in  overruling  the  demurrer. 

2.  Sufficiency  of  Evidence. 

Gnie  evidence  submitted  was  sufficient  to 
authorize  the  court  to  set  aside  the  judgment 

Error  from  Superior  Court,  Hall  County; 
J.  J,  Kimsey,  Judge. 

Action  by  Mary  Boyd  and  others  against 
L.  B.  Boyd.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

G.  H.  Prior  and  J.  G.  Collins,  for  plain- 
tiff in  error.  H.  H.  Dean,  for  defendants  tn 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(135  Ga.  187) 

SPEIGHTS  T.  ROSS. 
(Supreme  Court  of  Georgia.     Sept.  24,  1910.) 

(Syllabus  by  the  Court,) 

Review  on  Appeal. 

No  error  is  made  to  appear  in  the  rulings 
of  the  court  complained  of,  and  there  was  suffi- 
cient evidence  to  support  the  verdict. 

Error  from  Superior  Court,  Putnam  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  between  Emily  Speights  and  Isaiab 
Ross.  From  the  judgment,  Speights  brings 
error.    Affirmed. 

Greene  F.  Johnson,  for  plaintiff  In  error. 
W.  F.  Jenkins  &  Son  and  Z.  D.  Harrison, 
for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(136  Qa.  162) 

MARTIN  V.  MARTIN. 

(Supreme  Court  of  Georgia.     Sept  24,  1910.) 

(8yUahu$  hy  the  Court,) 

1.  Evidence  (§  5e8*)— Value  of  Property. 

On  the  trial  of  an  issue  iuyolving  the  value 
In  bulk  of  a  stock  of  merchandise  and  books  of 
account  and  choses  in  action,  the  opinions  of 
witnesses  as  to  the  value  of  the  property  were 
not  conclusive  upon  the  jury.     Bonds  v.  Brown, 


133  Ga.  451,  66  S.  EI.  156:  Jennings  t.  Strip- 
ling. 127  Ga.  778  (3),  56  S.  B.  1026;  and  cita- 
tions; Minchew  v.  Mahunta  Lumber  Oo.,  5  Ga. 
App.  154.  62  S.  B.  716. 

[Ed.  Note.— For  other  cases,  see  E)vidence, 
Cent.  Dig.  f  2392;  Dec.  Dig.  |  568.*] 

2.  Review  on  Appeajc. 

Under  the  evidence  in  this  case  it  could  not 
be  said  that  the  only  verdict  that  could  have 
been  rendered  was  one  for  the  plaintiff  for  the 
particular  amount  found  in  his  lavor. 

8.  Appeal  and  Error  (§  977*)— New  Triai^— 

Discretion  of  Court. 

This  being  the  first  grant  of  a  new  trial, 
the  discretion  of  the  trialiudge  in  granting  it 
will  not  be  disturbed.  Williams  v.  Brogdon, 
133  Ga.  691,  66  S.  B.  788. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3S63;   Dec.  Dig.  |  977.*] 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  between  G.  W.  M.  Martin  and  W. 
T.  Martin.  From  the  judgment,  G.  W.  M. 
Martin  brings  error.    Affirmed. 

H.  H.  Dean  and  C.  R.  Faulkner,  for  plain- 
tiff in  error.  W.  B.  Sloan,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  aflirmed.  All 
the  Justices  concur. 


(136  Ga.  157) 
McKINNBY  V.  DANIELS  et  aL 
(Supreme  Court  of  Georgia.     Sept.  24,  1910.) 

(SyllahuB  hy  the  Court,) 

1.  Interpubader  (f  11*)  —  Grounds  —  Con- 
FLicnNo  Claims. 

A  party  indebted  ui>on  a  note  representing 
the  balance  of  the  unpaid  purchase  money  for 
certain  lands  in  this  state,  to  which  he  held  bond 
for  title,  can  maintain  an  equitable  petition  in 
the  nature  of  a  bill  of  interpleader  against  two 
foreign  administrators  with  the  will  annexed 
of  the  deceased  payee,  where  each  of  the  two 
administrators  claims  that  he  is  the  rightfully 
appointed  administrator  with  the  will  annexed, 
and  entitled  to  collect  the  money  due  on  the 
notes,  and  the  petitioner  cannot,  wit;hout  rea- 
sonable apprehension  of  danger,  determine  which 
of  the  two  claimants  of  the  fund  is  rightfully  en- 
titled thereto,  upon  offering  to  pay  the  fund  in 
controversy  into  the  registry  of  the  court,  that 
it  may  be  awarded  to  the  successful  one  of  the 
parties  required  to  interplead.  A  petition  al- 
leging these  facts  is  not  open  to  general  demur- 
rer, although  petitioner  prays  for  the  affirmative 
relief  of  a  judgment  decreeing  the  title  to  the 
land  purchased  as  aforesaid  to  be  in  him,  upon 
the  payment  of  the  balance  of  the  unpaid  pur- 
chase money. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent.  Dig.  §§  15-34 ;  Dec.  Dig.  §  II.*] 

(Additional  Syllahue  by  Editorial  Staff.) 

2.  Interpleader  (§  16*)— Nature  of  "Bill 
OF  Interpleader." 

A  bill  in  the  nature  of  a  "bill  of  interplead- 
er^'  is  one  where  complainant  seeks  relief  of  an 
equitable  nature  concerning  the  fund  or  subject- 
matter  in  the  suit,  in  addition  to  the  interplead- 
er of  conflicting  claimants,  and  complainant  is 
not  required,  as  in  strict  interpleader,  to  be  an 
indifferent  stakeholder  without  interest  in  the 
subject-matter;  but  the  fkicts  on  which  ha  relies 
must  entitle  him  to  equitable  rather  than  legal 
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relief,  and  be  cannot,  under  tbe  guise  of  a  bill 
In  equity,  litigate  a  purely  legal  claim. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cfent  Dig.  §  38;    Dec  Dig.  S  1«.* 

For  other  definitions,  see  Words  and  Phrases, 
Fol.  1,  pp.  788-790.] 

E^rror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Rosa  Daniels  against  A.  T.  Mc- 
Kinney  and  anotber.  From  an  order  over- 
ruling  a  demurrer,  defendant  McKlnney 
brings  error.    Affirmed. 

Rosa  Daniels  filed  ber  equitable  petition 
against  A.  T.  McKlnney  and  Hill  Montague, 
wherein  she  alleged  that  she  purchased  cer- 
tain real  estate  in  Bibb  county,  Ga.,  from 
Ida  McKlnney  Long,  and  paid  a  portion  of 
the  purchase  price,  leaving  due  and  unpaid 
$1,100,  represented  by  three  certain  notes 
signed  by  Rosa  Daniels  and  payable  to  Ida 
M.  Long,  or  order;  that  Ida  McKinney  Long 
died  in  Richmond,  Va.,  where  she  then  lived, 
and  had  in  her  possession  at  the  time  of  her 
death  the  three  notes  above  referred  to ;  that 
she  left  surviving  her  a  husband,  then  re- 
siding in  Richmond,  and  an  infant  child,  who 
is  still  in  life;  that  Hill  Montague,  shortly 
after  the  death  of  Mrs.  Long,  was  appointed 
administrator  of  her  estate  by  proceedings 
in  the  proper  courts  of  Virginia;  tbat  A.  T. 
McKinney,  the  other  defendant,  who  was  a 
brother-in-law  of  Mrs.  Long,  probated,  in 
Trigg  county,  Ky.,  an  alleged  will  of  Ida 
M.  Long,  and  was  appointed  administrator 
with  the  will  annexed  of  Mrs.  Long;  that 
said  McKinney  had  received  the  three  notes 
above  referred  to,  and  had  them  in  his  pos- 
session at  the  time  of  his  appointment  as 
administrator  of  Mrs.  Long ;  that  Hill  Mon- 
tague, upon  learning  of  the  proceedings  tak- 
en by  McKinney,  did  himself,  by  proceedings 
in  the  Virginia  courts,  obtain  letters  of  ad- 
ministration with  the  will  annexed  upon  the 
estate  of  Mrs.  Long,  In  addition  to  his  pre- 
vious appointment  as  administrator  upon  her 
estate;  that,  since  their  respective  appoint- 
ments as  administrator  in  Virginia  and  Ken- 
tucky, each  of  the  defendants  has  repeated- 
ly demanded  of  her  tbe  payment  of  the 
three  notes,  each  insisting  that  he  alone  is 
the  legal  administrator  and  that  the  appoint- 
ment of  the  other  was  wholly  illegal  and 
void;  that  each  of  them  has  repeatedly  noti- 
fied petitioner  not  to  pay  over  to  the  other 
the  amount  due  on  the  notes,  threatening 
that  if  she  did  so  she  would  be  required  to 
pay  the  same  the  second  time;  that  McKin- 
ney contends  that  his  appointment  in  Trigg 
county,  Ky.,  is  legal,  and  that  that  county 
was  the  home  of  Mrs.  Long  at  the  time 
of  her  death,  and  that  be  is  actually  in  pos- 
session of  the  property  composing  her  estate 
in  Trigg  county,  Ky.,  including  the  said 
notes;  that  Montague  contends  that  Mrs. 
Long  was  a  citizen  of  Virginia  and  resident 
of  Richmond  at  the  time  of  her  death,  and 


that  the  notes  were  assets  of  her  estate 
at  the  time  of  her  death,  and  that  they 
were  unlawfully  taken  in  possession  and 
removed  to  Kentucky  by  McKinney;  and 
that  McKinney,  claiming  to  be  the  admin- 
istrator with  the  will  annexed,  commence 
ed  suit  on  the  notes  in  the  city  court  of 
Macon  to  recover  the  principal,  interest,  and 
attorney's  fees  provided  for  in  the  notes. 
Attached  to  the  petition  was  an  affidavit 
that  the  petitioner  was  not  in  collusion  with 
either  defendant  She  prayed  that  the  de- 
fendants be  required  to  Interplead,  that  Mc- 
Kinney be  enjoined  from  further  prosecuting 
his  suit  in  the  dty  court,  that  a  decree  be 
rendered  determining  the  rights  of  the  de- 
fendants with  respect  to  the  fund  in  contro- 
versy, and  providing  for  the  complete  pro- 
tection of  petitioner  by  so  framing  the  de- 
cree as  to  protect  her  in  the  paymoit  of  the 
balance  of  the  purchase  money,  and  also  re- 
quiring the  proper  party  to  execute  to  her 
good  and  sufficient  titles  to  the  land  bought 
by  her  from  Mrs.  Long,  as  described  in  the 
bond  for  title  attached  to  the  petition  as  an 
exhibit,  or  by  providing  that  tbe  decree  shall 
Itself  constitute  such  good  and  aufllcient 
titles  in  petitioner.  McKinney  ffied  a  general 
demurrer,  insisting  that  the  petition  was 
without  equity,  "because  the  plaintiff  had  a 
complete  and  adequate  remedy  at  common 
law,  because  whatever  defense  she  may  have 
she  could  set  up  in  the  city  court,  because 
the  petition  makes  out  no  cause  for  inter- 
pleader and  seeks  other  and  afflrmatiTe  re* 
lief,  because  plaintiff  has  not  paid  into  court 
the  money  that  she  admits  to  be  due,  and 
because  her  petition  shows  affirmatively  that 
she  has  no  defense  to  the  suit  which  she 
seeks  to  enjoin." 

Hardeman,  Jones,  Callaway  &  Johnston, 
for  plaintiff  in  error.  Miller,  Jones  &  MUl^, 
W.  E.  Martin,  Jr.,  and  Jno.  B.  L.  Smith,  for 
defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
Inasmuch  as  the  petitioner  in  this  case  seeks 
affirmative  equitable  relief,  the  petition 
might  be  open  to  criticism  if  she  were  rely* 
ing  upon  the  petition  in  the  case  purely  as  a 
bill  of  interpleader.  But  we  are  of  the  opin- 
ion that  tbe  petition  contains  all  of  the  al- 
legations essential  to  a  bill  In  the  nature  of 
a  bill  of  interpleader  and  to  the  maintenance 
of  the  petition.  **A  bill  in  the  nature  of  a 
bill  of  interpleader  is  one  in  whidi  the  com- 
plainant seeks  some  relief  of  an  equitable 
nature  concerning  the  fund  or  other  subject- 
matter  in  dispute,  in  addition  to  ttie  inter- 
pleader of  confiicting  complainants.  The 
complainant  is  not  required,  as  in  strict  in- 
terpleader, to  be  an  indifferent  stakeholder, 
without  interest  in  the  subject-matter.  It  is 
essential,  however,  that  the  facts  on  which 
be  relies  entitle  him  to  equitable,  as  dlstin- 
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goished  from  legal,  relief.  He  Is  not  permit- 
ted, under  the  guise  of  a  bill  in  equity,  to 
litigate  a  purely  legal  claim  or  interest  in 
the  subject-matter.*'  5  Pomeroy's  Eq.  Jnr. 
t  60.  It  is  manifest  that  there  reasonable 
grounds  of  doubt  as  to  which  oAe  of  the  two 
claimants  of  the  fund  Joined  as  defendants 
in  this  petition  is  entitled  to  demand  and 
receive  payment  of  the  same.  And  while  in 
the  petition  it  is  alleged  that  at  the  time  of 
her  death  the  payee  in  the  notes  was  liying 
in  the  state  of  Virginia,  and  that  an  admin- 
istrator upon  her  estate  was  appointed  by 
the  proper  court  in  Virginia,  It  also  appears 
that  McKinney,  who  is  the  codefendant  of 
the  Virginia  administrator  in  this  petition, 
duly  probated  a  will  of  Mrs.  Long,  the  payee 
of  the  notes,  in  the  proper  court  in  the  state 
of  Kentucky,  and  at  the  time  had  actual  pos^ 
session  of  the  personal  property  belonging  to 
the  estate  of  Mrs.  Long  in  Kentucky,  includ- 
ing the  notes  representing  the  fund  in  con- 
troversy. Can  it  be  said,  under  these  clr- 
camstances  and  the  others  set  forth  in  the 
statement  of  facts,  that  the  petitioner  could 
pay  the  fund  in  controversy  to  McKinney, 
who  has  already  Instituted  a  suit  against 
petitioner  in  the  city  court  of  Macon,  with- 
out the  danger,  probable  and  to  be  reason- 
ably apprehended,  of  being  forced  to  pay  it 
again  to  Montague,  the  Virginia  administra- 
tor? Is  not  the  question  of  the  rightful  pos- 
session of  the  notes,  and  the  question  as  to 
whether  Montague  or  McKinney  has  the 
legal  right  to  administer  that  part  of  the 
estate  of  Mrs.  Long  which  is  represented  by 
the  notes  sued  on,  a  question  to  be  settled 
between  the  Virginia  and  the  Kentucky  ad- 
ministrators? 

It  seems  to  us  that  an  affirmative  answer 
to  this  question  Is  demanded.  We  can  hard- 
ly conceive  of  a  debtor,  who  does  not  deny 
her  indebtedness,  and  who  is  seeking  to  pay 
the  amount  thereof  to  the  rightful  holder  of 
the  written  evidence  of  the  debt,  being  plac- 
ed in  a  more  perplexing  situation  than  that 
of  the  petitioner.  And,  further,  Inasmuch  as, 
upon  the  payment  of  the  balance  of  the  pur- 
chase money  of  the  land  which  she  bought 
from  Mrs.  Long,  she  would  have  been  en- 
titled, had  Mrs.  Long  lived,  to  a  deed  con- 
veying the  property  to  herself,  and  as  nei- 
ther of  the  defendants  in  this  case  is  in  a 
position  at  present  to  convey  the  land,  so 
far  as  appears  from  this  record,  we  think 
this  fact  is  another  ground  for  the  mainte- 
nance of  the  petition,  so  that  the  proper 
court,  in  its  final  judgment,  may  render  a 
decree  which  will,  of  Itself,  be  record  evi- 
dence of  at  least  a  perfect  equitable  title  to 
the  land  in  the  petitioner  upon  her  payment 
of  the  balance  of  the  purchase  money  for 
the  same.  While  the  offer  to  imy  the  fund 
due  into  court,  as  made  in  the  petition, 
might  have  been  open  to  special  demurrer. 


we  do  not  think  that  a  defective  allegation 
of  readiness  and  willingness  to  pay  that  fund 
into  court  was  a  ground  of  general  demur- 
rer ;  and,  the  petition  stating  as  a  whole  an 
equitable  cause  of  action,  the  general  de- 
murrer was  properly  overruled. 

Judgment  affirmed.    All  the  Jastices  con- 
cur. 


(1S6  Oa.  1JS8) 

SCOTTISH  UNION  &  NATIONAL  INS.  CX). 
V.  COLVARD  et  al. 

(Supreme  Court  of  Georgia.     Sept  90,  1910.) 

(SyUahM  hy  the  Court,) 

1.  Insubance  (§  897*)—FoBrEiTUBB— Waiver. 
If  there  was  any  breach  of  the  stipulation 
in  the  policy  prohibiting  any  change  in  the  title, 
interest,  or  possession  of  the  assured,  the  insur- 
ance company  was  estopped  from  claiming  a 
forfeiture  on  that  ground  hy  reason  of  the  fact 
that  its  adjuster,  with  full  knowledge  of  the 
facts  giving  rise  to  such  claim  of  forfeiture,  de- 
manded of  and  caused  the  assured  to  incur 
trouble  and  expense  in  furnishing  an  estimate 
of  a  builder  showing  the  value  of  the  property 
insured  and  destroyed  by  fire. 

[EM.   Note. — For  other  cases,  see   Insurance, 
Gent  Dig.  f  1078;   Dec.  Dig.  f  897.*] 

2.   INSUBANCE  (§  606*)— SUBBOOATION. 

Where  a  policy  on  the  property  of  a  mort- 
gagor is  niade  payable  to  the  lender  as  his  inter- 
est may  appear,  and  the  insurance  company  by 
separate  agreement  with  the  lender  is  ODligated 
to  i>ay  the  latter  notwithstanding  it  may  deny 
liability  to  the  assured,  with  the  right  under  such 
agreement  to  be  subrogated  to  the  rights  of  the 
lender  against  the  assured,  and  pays  the  lender 
with  a  denial  of  liability  to  the  assured,  but  is  in 
fact  at  the  time  liable  to  the  assured,  the  pav- 
ment  to  the  lender  operates  at  the  time  ft  is 
made  to  extinguish  pro  tanto  the  debt  of  the  as- 
sured to  the  lender;  and  in  a  suit  wherein  it  is 
sought  to  obtain  against  the  assured  a  Judgment 
on  her  notes  transferred  by  the  lender  to  the 
insurance  companv  in  consideration  of  such  pay- 
ment, the  assured  may  plead  the  fact  of  pay- 
ment, notwithstanding  a  failure  to  furnish  proofs 
of  loss,  or  to  commence  suit  on  the  policy. with- 
in the  time  prescribed  therein,  the  payment  to 
the  lender  having  been  made  before  the  expira- 
tion of  sudi  time. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  §  1509 ;  Dec.  Dig.  I  606.*] 

(Additional  SyUahui  hy  Editorial  Staff.) 

8.  Insubancb  (§  307*)  — FiBE  Insubance  — 
CONSTBUCnON  OP  Pbopebtt  "Appbaisal" 
— *  *  Examination  .  * ' 

A  fire  policy  provided  that  the  insurer 
should  not  be  held  to  have  waived  any  provision 
or  condition  of  the  policy  or  any  forefeiture 
thereof  by  any  requirement,  act,  or  proceeding 
on  its  part  relating  to  the  appraisal  or  to  any. 
examination  therein  provided  for.  HeZd,  that 
the  "appraisaF'  and  "examination"  did  not  cover 
acts  of  the  assured's  appraiser  in  demanding  of 
and  causing  assured  to  Incur  trouble  and  ex- 
pense in  furnishing  an  estimate  of  the  builder 
showing  the  value  of  the  property  insured  and 
destroyed  by  fire. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Cent.  Dig.  §§  1078-1082;   Dec.  Dig.  f  3&7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  463;   vol.  8,  pp.  2534,  2535.] 

Lumplcin.  J.,  dissenting  in  part. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indezw 
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Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by.  William  F.  Tait  against  J.  M. 
Colyard,  executrix  of  Mrs.  L.  F.  McCroskey, 
in  which  the  Scottish  Union  &  National  In- 
surance Company,  was  made  a  party  defend- 
ant From  the  judgment,  the  insurance  com- 
pany brings  error.    Affirmed. 

Willis  M.  Everett,  for  plaintiff  In  error. 
Anderson,  Felder,  Rountree  &  Wilson,  for  de- 
fendants in  error. 

HOIiDEN,  J.  Mrs.  L.  F.  McCroskey  (here- 
inafter called  the  assured)  executed  to  the 
Security  Investment  Company  (hereinafter 
called  the  lender)  three  promissory  notes,  of 
$1,(X)0  each,  to  secure  a  loan  from  that  com- 
pany to  her  on  a  farm,  with  a  dwelling 
thereon,  owned  by  her.  While  the  loan  was 
In  force,  Mrs.  McCroskey  insured  the  dwell- 
ing for  $1,500  with  the  Scottish  Union  &  Na- 
tional Insurance  Company  (hereinafter  called* 
the  insurer,  or  insurance  company).  By  the 
terms  of  the  policy  any  loss  thereunder  was 
made  payable  to  the  lender,  for  itself,  or  as 
agent  for  its  assigns.  One  of  the  provisions 
of  the  loan  agreement  was  that  the  borrow- 
er should  keep  the  property  insured  for  the 
benefit  of  the  lender.  The  insurance  compa- 
ny was  under  an  agreement  (which  was 
made  independent  of  the  policy  between  the 
Insurance  company  and  what  was  termed 
the  "Association/*  the  latter  representing  cer- 
tain lenders,  including  the  lender  in  the  in- 
stant case)  that,  so  far  as  the  lender  was 
concerned,  the  policy  should  not  be  invalidat- 
ed by  any  act  or  neglect  of  the  insured,  "nor 
by  any  defect  in  or  any  change  in  title,  oc- 
cupation, or  ownership  of  said  property.** 
This  agreement  further  provided  that  when- 
ever the  insurance  company  should  pay  to 
the  lender  any  sum  for  loss  or  damage  under 
the  policy,  "and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor  ex- 
isted, the  said  insurance  company  shall,  to 
the  .extent  of  such  payment,  be  subrogated 
to  all  the  rights  of  the  said  Association  un- 
der all  securities  held  by  it  as  collateral  as 
CO  the  mortgage  debt." 

In  July,  1903,  the  buildings  covered  by 
Che  Insurance  were  destroyed  by  fire.  Some 
preliminary  n^otiations  (not  necessary  to 
be  detailed  here,  but  which  will  be  adverted 
to  later  on)  were  had  between  the  insurer 
and  the  assured  relative  to  an  adjustment 
of  the  loss.  Afterwards  the  adjuster  of  the 
insurer  learned  that  there  had  been  a  con- 
tract between  the  insured  and  a  third  per- 
son, by  virtue  of  which  the  latter  was  plac- 
ed in  possession  of  the  property  prior  to  the 
fire.  He  wrote  to  the  attorney  for  the  in- 
sured to  ascertain  the  nature  of  the  contract, 
whereupon  the  latter  replied  in  effect  that 
the  contract  was  not  one  violative  of  any 
provision  in  the  policy  relating  to  change  of 
title,  interest,  or  possession.  The  policy  con- 
tained a  provision  that  it  should  be  void  in 
the  event  **aii.v   change,  ot'uM-   t'..an   by   the 


death  of  an  insured,  take  place  in  tiie  fn- 
tereet,  title,  or  possession  of  the  subject  of 
insurance  (except  change  of  occupants  with- 
out Increase  of  hazard)  •  •  •  l^  volun- 
tary act  of  the  insured,  or  otherwise."  Hie 
letter  of  the*  attorney  above  referred  to  was 
forwarded  by  the  adjuster  to  the  insurance 
company,  which  replied  that  the  policy  was 
void  as  to  the  insured  by  reason  of  breach 
of  the  above-quoted  condition,  but  that  the 
insurer  was  obligated  by  reason  of  its  con- 
tract with  the  lender  to  pay  it  the  amount 
of  the  loss,  and  directed  that  this  be  done 
and  an  assignment  to  the  extent  of  the  pay- 
ment be  taken  from  the  lender,  subrogating 
the  insurer  to  the  lender's  rights  against  the 
insured  to  that  extent  This  correspondence 
was  had  during  S^tember  and  October  next 
succeeding  the  fire  in  July.  On  December 
26,  190a,  the  insurer  took  from  the  lender  an 
instrument  of  this  character,  wherein  the 
lender  acknowledged  receipt  of  $1,500  as  the 
full  amount  of  the  poUcy,  and  recited  that, 
as  the  insurer  claimed  no  liability  existed 
as  to  the  assured,  the  lender  assigned  to  the 
insurer  ''all  its  [the  lender's]  rights  under 
said  mortgage  and  all  securities  held  by  it 
as  collateral  to  the  mortgage  debt  to  the 
extent  of  said  payment  to  them  of  fifteen 
hundred  ($1,500)  dollars,  priority  being  giv- 
en the  debt  due'*  to  the  lender. 

In  December,  1906,  William  F.  Tait,  as 
transferee  of  one  of  the  $1,(X)0  loan  notes  and 
of  the  half  interest  in  another,  brought  suit 
against  the  executrix  of  the  estate  of  Mrs. 
McCroskey.  the  insured,  to  recover  the 
amount  of  principal  and  interest  due  thereon 
to  him.  In  answer  thereto,  the  defendant  set 
up  the  execution  of  the  three  notes,  for  $1,- 
000  each,  to  the  Security  Investment  Com- 
pany, heretofore  mentioned,  the  payment  by 
the  insurer  to  the  lender  of  $1,500,  and  that 
instead  of  crediting  her  with  the  $1,500  thus 
paid,  the  lender  had  unlawfully  and  against 
her  protest  transferred  one  of  the  notes  and 
one-half  of  another  to  the  insurer,  and  insist- 
ed that  each  of  the  outstanding  loan  notes, 
those  in  the  hands  of  the  plaintiff  and  those 
transferred  to  the  insurer,  was  entitled  to  a 
credit  of  one-half  of  principal  and  one-half 
of  interest  and  prayed  that  the  insurance 
company  be  made  a  party  to  the  suit  The 
latter,  having  been  made  a  party,  filed  its 
answer,  claiming  that  it  was  entitled  to  col- 
lect the  notes  transferred  to  it  in  full,  hav- 
ing paid  full  value  therefor,  and  denied  that 
it  was  in  any  way  liable  to  the  defendant  on 
account  of  the  insurance  policy  heretofore 
mentioned.  By  amendment  the  insurance 
company  asserted  that  it  was  not  liable  on 
the  policy,  because  the  insured,  before  the 
fire  occurred,  had  made  a  contract  of  sale 
of  the  property  and  the  purchaser  had  gone 
into  possession,  thereby  violating  the  stipu- 
lation in  the  policy  that  it  should  be  void  if 
any  change  in  the  title,  ownership,  or  pos- 
session of  the  insured  took  place  by  the  vol- 
untary act  of  the  insured,  and  further  eon- 
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tended  that  It  was  not  liable  because  the  de- 
fejidant  had  neither  furnished  the  company 
with  proof  of  loss  as  provided  in  the  policy* 
nor  commenced  an  action  thereon  within  12 
months  from  date  of  fire,  as  also  provided. 
The  case  was  submitted  to  the  judge  as  the 
trior  of  both  law  and  fact  His  decision  was 
adverse  to  tiiie  contentions  of  the  insurance 
company,  and  it  excepted. 

1.  One  of  the  contentions  of  the  executrix 
of  the  assured  is  that,  if  there  was  any  for- 
feiture of  the  policy  worked  by  the  alleged 
contract  of  sale  changing  the  title,  interest, 
or  possession  of  the  assured  with  respect 
to  the  property  destroyed  by  fire,  the  insur- 
ance company  has  waived  such  forfeiture 
and  was  estopped  from  asserting  the  same. 
The  assured  died  in  the  spring  of  1903,  and 
the  fire  occurred  on  July  27th  next  there> 
after.  The  executrix  qualified  In  September. 
The  letters  which  we  will  now  refer  to  were 
all  written  in  1903.  On  September  29th  the 
adjuster  wrote  to  the  attorney  for  the  as- 
sured that  he  had  Just  learned  that  the  as- 
sured had  made  a  sale  of  the  property  to  a 
Mrs.  Davis  after  the  policy  was  issued,  and 
wished  to  know  the  facts  regarding  such 
sale.  On  September  30th  the  attorney  wrote 
to  the  adjuster  in  regard  to  the  nature  of 
the  contract,  and  that  no  such  contract  was 
made  as  vitiated  the  policy.  This  letter  was 
sent  by  the  adjuster  to  the  insurance  com- 
pany, and  its  agency  superintendent  wrote 
the  adjuster  on  October  17th,  that  the  con- 
tract between  the  assured  and  .Mrs.  Davis 
forfeited  the  policy,  and  the  proper  thing 
to  do  was  to  pay  Uie  lender  and  take  from 
the  latter  a  transfer  of  the  obligation  of  the 
assured  to  the  lender,  in  accordance  with 
the  contract  referred  to  in  the  statement  of 
facts  existing  between  the  insurance  com- 
pany and  the  lender.  In  this  letter  it  was 
stated:  "After  this,  you  can  settle  with  the 
assured,  or  not,  upon  such  terms  as  you  deem 
best"  On  November  2d  the  agency  superin- 
tendent wrote  to  the  adjuster,  directing  him 
to  make  a  settlement  with  and  take  a  trans- 
fer from  the  lender  and  close  the  matter  up. 
On  November  11th  a  copy  of  this  letter  was 
sent  to  the  attorney  for  the  executrix  of  the 
assured,  by  a  representative  of  the  lender. 
On  November  14th  the  adjuster  wrote  to  the 
executrix  as  follows:  "Your  letter  of  the 
9th  inst  received.  I  wrote  you  some  time 
ago,  and  also  Mr.  Crafts,  asking  that  you 
send  me  a  bulIder^s  estimate  of  the  property. 
Kindly  give  this  your  attention,  and  we  will 
act  promptly."  On  November  20th  the  ad- 
juster wrote  to  the  attorney  for  the  execu- 
trix that  the  last-mentioned  letter  had  been 
returned  to  him,  presumably  from  lack  of 
proper  address ;  that  he  was  anxious  to  have 
the  executrix  comply  with  his  request  for  a 
builder's  estimate,  and  asked  that  the  at- 
torney write  for  him  to  the  executrix  about 
the  matter,  closing  the  letter  with  the  fol- 
lowing statement:  "You  are  no  doubt  fa- 
miliar with  the  terms  of  insurance  policies. 


and  know  that  we  have  a  right  to  call  upon 
the  assured  for  this."  On  December  8th  the 
attorney  of  the  executrix  sent  the  adjuster 
"an  estimate  made  by  the  builder,"  giving 
the  value  of  the  property  burned.  On  De- 
cember 9th  the  adjuster  wrote  to  the  attor- 
ney, acknowledging  receipt  of  the  builder's 
estimate,  and  stating  that  it  varied  from  an- 
other which  he  had;  that  it  varied  in  one 
particular,  in  that  it  estimated  the  value  of 
the  property  at  |1,720,  whereas  the  one  he 
had  estimated  it  at  $2,650.  This  letter  closed 
with  the  statement:  "I  am  satisfied  that 
Mrs.  Colvard  had  better  have  Mr.  Home  go 
over  his  figures  again,  as  the  three-fourths 
clause  is  in  the  policy,  and  may  come  up  in 
connection  with  this  loss,  and  I  do  not  wish 
this  to  play  any  part  in  the  adjustment" 
On  December  3l8t  the  adjuster  wrote  to  the 
attorney  that  he  appreciated  his  kindness  in 
the  matter  and  would  not  trouble  him  fur- 
ther in  regard  to  it;  and  on  January  5, 
1904,  the  adjuster  wrote  the  attorney  that 
he  had  completed  the  adjustment  of  the  mat- 
ter with  the  agent  of  the  lender,  and  would 
settle  with  him  the  full  amount  of  the  policy, 
provided  the  lender  would  consent  to  one  re- 
quirement of  its  agent.  This  letter  closed 
with  the  statement:  "It  is  therefore,  in  all 
probability,  unnecessary  for  you  to  trouble 
yourself  farther  in  regard  to  it 

Conceding,  without  deciding,  that  the  con- 
tract of  the  assured  with  Mrs.  Davis  worked 
a  forfeiture  of  the  policy,  we  think  that  the 
conduct  of  the  adjuster  of  the  Insurance 
company,  after  having  knowledge  of  such 
facts  as,  according  to  the  contention  of  the  in- 
sured, worked  the  forfeiture,  estopped  the  in- 
surer from  claiming  such  forfeiture,  If  there 
was  any.  After  such  knowledge  was  obtain- 
ed by  the  insurance  company,  it  wrote  to  the 
adjuster  that  the  company  should  pay  the 
lender  according  to  its  agreement  with  the 
lender,  and  after  this  ''settle  with  the  as- 
sured or  not  upon  such  terms,  as  you  deem 
best"  The  adjuster  then  wrote  to  the  ex- 
ecutrix of  the  assured  and  her  attorney  to 
have  a  builder  make  an  estimate  of  the  value 
of  the  property  burned,  that  he  had  a  right 
to  require  this  under  the  terms  of  the  policy, 
and  that  upon  receipt  of  such  estimate  he 
would  act  promptly  in'  regard  to  the  mat- 
ter. While  it  does  not  appear  from  the  rec- 
ord that  the  executrix  incurred  any  expense 
for  the  service  rendered  by  the  builder  in 
making  the  estimate,  it  is  fair  to  presume 
that  such  expense  was  incurred;  and  we 
think  the  insurance  company  was  estopped 
from  asserting  a  forfeiture  of  the  policy,  if 
any  right  to  do  so  existed,  where,  after  it 
had  knowledge  of  the  facts  which  it  cootend- 
ed  worked  the  forfeiture,  it  required  the  as- 
sured to  incur  trouble  and  expense  in  having 
an  estimate  of  the  value  of  the  property  de- 
stroyed made  by  a  builder,  and  did  not  in 
connection  with  such  request  inform  the  sa- 
surert  that  It  expected  to  insist  on  such  for- 
feiture.   The  adjuster,  at  the  time  of  making 
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SQCh  request  and  causing  the  executor  of  the 
assured  this  trouble  and  expense,  had  au- 
thority from  the  company  to  disregard  the 
forfeiture,  if  he  saw  fit,  and  settle  with  the 
assured  upon  such  terms  as  he  deemed  best ; 
and  his  dealing  with  the  assured  as  above 
outlined,  looking  to  an  adjustment  without 
any  reservation  of  the  right  to  claim  a  for- 
feiture, might  fairly  justify  the  executrix 
in  believing  that  It  was  his  intention  to  fore- 
go the  forfeiture  and  settle  the  loss  under 
the  terms  of  the  policy.  In  this  connection, 
see  3  Cooley's  Briefs  on  Ins.  |$  2733,  2739. 
Unless  such  conduct  on  the  part  of  the  ad- 
juster caused  her  to  believe  that  a  forfeiture. 
If  any  existed,  would  not  be  Insisted  upon. 
It  is  not  fair  to  presume  that  the  executrix 
would  have  Incurred  the  expense  and  trouble 
of  furnishing  a  builder's  estimate  of  the 
property  burned.  It  does  not  appear  that 
any  agent  of  the  Insurance  company  had  the 
agent  of  the  lender  to  send  to  the  attorney 
for  the  Insured  the  letter  to  the  adjuster 
from  the  insurer  claiming  that  the  contract 
with  Mrs.  Davis  and  the  owner  worked  a 
forfeiture  of  the  policy,  nor  does  it  appear 
that  the  Insurer,  or  its  agents,  ever  notified 
the  executrix  of  the  assured,  or  her  attor- 
ney, before  or  at  the  time  of  the  payment  to 
the  lender,  that  any  forfeiture  of  the  policy 
was  claimed. 

The  policy  provided:  "This  company  shall 
not  be  held  to  have  waived  any  provision  or 
condition  of  this  policy  or  any  forfeiture 
thereof  by  any  requirement,  act,  or  proceed- 
ing on  its  part  relating  to  the  appraisal  or 
to  any  examination  herein  provided  for." 
The  conduct  of  the  adjuster  hereinbefore  set 
forth  Involved  "no  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examina- 
tion" referred  to  in  the  policy.  The  "ap- 
praisal" and  "examination"  referred  to  in 
the  above-quoted  provision  of  the  policy  re- 
fer to  matters  other  than  that  of  an  esti- 
mate of  the  builder  of  the  value  of  the  prop- 
erty destroyed,  which  was  requested  by  the 
adjuster. 

2.  Having  determined  that  the  insurance 
company  was  estopped  from  insisting  that 
there  was  any  forfeiture  of  the  policy,  and 
as  the  company  was  compelled  to  pay  the 
lender  In  any  event' payment  by  the  insur- 
ance company  to  the  lender  operated  as  a 
payment  on  the  debt  of  the  insured  to  the 
lender,  and  operated  at  that  time  to  dis- 
charge, to  the  extent  of  the  payment,  the 
debt  of  the  assured  to  the  lender.  The  pay- 
ment was  a  conclusive  admission  of  loss, 
and  the  company  Is  In  no  position  to  contend 
that  the  payment  it  made  should  not  thus 
operate  because  proofs  of  loss  were  not 
furnished.  The  re<iuii'ement  in  the  polity 
that  suit  be  commenced  thereon  within  12 
months  from  the  date  of  the  fire  has  no  ap- 
plication in  this  case,  holding,  as  we  do, 
that  the  payment  by  the  insurance  company 


to  the  lender  was  an  extinguishment  pro 
tanto  of  the  debt  of  the  assured  to  the  len- 
der. It  was  a  settlement  of  the  policy  as  far 
as  concerned  the  assured,  as  well  as  the 
lender,  and  no  suit  by  the  assured  on  the 
policy  was  necessary.  It  follows  that  the 
assuted.  In  a  suit  wherein  the  Insurance 
company  sought  to  enforce  against  her  the 
notes  transferred  to  it, by  the  lender,  could 
Interpose  In  defense  thereof  a  plea  of  pay- 
ment as  she  did  In  this  case.  See  4  Cooley, 
Briefs  on  Ins.  p.  3917. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except 

LUMPKIN,  J.  (dissenting).  I  concur  in 
the  principle  stated  In  the  second  headnote. 
I  do  not  think  the  facts  of  the  case  can  l>e 
declared  as  matter  of  law  to  work  an  estop- 
pel on  the  Insurance  company. 


OSS  Go.  150) 
S0UTHE3RN  RY.  CO.  T.  HTXON. 
HIXON  V.    SOUTHERN  RY.  CO. 
(Supreme  Court  of  Georgia.     Sept  23,  1910.) 

(Syllabus  by  the  Court.) 

1.  New  Tbial  (§  153*>— Peockeuings  to  Pbo- 

CURE— Irbeguxab  OanER^JUBlSniCTION. 
A  motion  for  new  trial  was  presented  to 
the  judge  in  due  time  daring  the  term  at  which 
the  trial  was  had.  and  an  order  was  passed  de- 
claring that:  "The  foregoing  motion  for  a  new 
trial  18  read  and  approved.    Xet  it  be  filed,  and 

let  respondent  show  cause  before  me  at  , 

on  the day  of ,  1908,  why  the  ver- 
dict and  judgment  should  not  be  set  aside  and 
a  new  trial  granted  as  prayed.  As  there  is  not 
sufficient  time  during  the  present  term  to  file  a 
brief  of  the  evidence  introduced  on  the  trial  of 
the  case,  it  is  further  ordered  that  the  movant 
have  until  the  hearing  of  this  motion,  whenever 
had,  to  present  and  have  approved  the  brief  of 
the  evidence,  and  that  he  have  five  days  there- 
after in  which  to  file  the  same  in  the  oflBce  of 
the  clerk  of  the  superior  court.  If  for  any  rea- 
son this  motion  should  not  be  heard  at  the  time 
and  place  named,  it  is  ordered  that  it  be  beard 
at  such  time  and  place  as  may  be  convenient  to 
court  and  counsel,  either  party  having  the  right 
to  call  up  the  same  for  a  bearing  upon  ten  days' 
notice  to  the  opposite  party."  HeM,  that  the 
failure  to  specify  in  the  order  with  greater  par- 
ticularity the  time  and  place  at  which  the  mo- 
tion for  new  trial  should  be  heard  was  irregu- 
lar, but  not  suflicient  to  defeat  the  jurisdiction 
of  the  court  at  the  next  term  to  approve  the 
brief  of  evidence  and  render  judgment  on  the 
merits  of  the  motion  for  new  trial.  In  this  con- 
nection, see  Clements  v.  Ledden,  132  Ga.  430. 64 
S.  E.  4G0:  Eady  v.  Atlantic  Coast  Line  R.  Co., 
129  Ga.  36f?.  58  S.  E.  895.  There  was  no  er- 
ror in  refusing  to  dismiss  the  motion. 

[Ed.   Note.— For  other  cases,  see  New  Trial, 
Deo.  Dig.  §  153.*] 

2.  New  Tbial  (|  152*)— Proceedings  to  Pbo- 
cuKK— Amended  Grounds— -Appboval. 

Where  an  amendment  to  a  motion  for  new 
trial  excepted  to  certain  parts  of  the  judge's 
charge  to  the  jury,  quoted  from  the  appro%'ed 
cliar^p.  thus  making  the  exceptions  separate 
grounds  of  the  motion  for  new  trial,  such 
amended  grounds  were  sufficiently  approved  by 
the  order,  which  recited:  "The  foregoing  amend- 
ment is  examined,  and  the  recitals  of  fact  there- 
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in  are  true.  The  same  is  allowed  and  ordered 
filed  as  an  addition  to  the  origfinal  motion  for 
new  trial  in  this  case."  Stephens  t.  State,  118 
Oa.  762,  45  S.  E.  619:  Tifton,  Thomasyille  & 
Gulf  Ry.  Co.  T.  Oiastain,  122  Ga.  250,  50  &  H 
105. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  282;   Dec.  Dig.  S  152.*] 

8.  Sufficiency  of  Evidence. 

The  evidence  was  not  of  such  character  as 
to  demand  a  finding  that  the  plaintiff  was  not 
entitled  to  recover  in  any  amount  whatever. 

4.  Review  on  Appeal. 

While  the  portions  of  the  charge  complained 
of  were  not  in  all  respects  accurate,  they  did  not 
furnish  grounds  for  a  new  trial  in  behalf  of  the 
plaintiff  in  error. 

5.  EXCESSIVE  Vebdict. 

Under  the  evidence  on  the  subp'ect  of  the 
value  of  the  deceased  child,  the  verdict  was  ex- 
cessive in  amount 

EJrror  from  Superior  Court,  Whitfield 
Obunty;  A.  W.  Ftte,  Judge. 

Action  by  John  Hixon  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error;  plaintiff  fil- 
ing cross-exceptions.  Reversed  on  the  main 
bill  of  exceptions,  and  affirmed  on  the  cross- 
bill. 

Maddox,  McCamy  &  Shumate,  for  plaintiff 
!n  error.  W.  R  Mann  and  W.  C.  Martin,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bill.    All  the  Justices  «.oncur. 


(135  Oa.  186) 

CALB  V.  DAVIS. 
(Supreme  Court  of  Georgia.    Sept  30.  IDlO.) 

(Syllabus  ty  the  Court,) 

Marriage  (§  60*)— Proceedings  to  Annul— 
Jurisdiction. 

In  1908  a  petition  addressed' to  the  superior 
court  was  filed  in  a  county  of  this  state,  alleging 
in  substance  as  follows:  The  plaintiff  has  now, 
and  for  over  one  year  prior  to  the  filing  of  the 
petition  has  had,  his  residence  in  said  state  and 
county.  The  defendant  resides  outside  of  the 
limits  of  the  state,  somewhere  in  the  state  of 
South  Carolina;  her  exact  location  being  un- 
known to  the  plaintiff.  On  a  named  date  a  mar- 
riage ceremony  was  performed  between  the 
plaintiff  and  the  defendant.  At  the  time  of  the 
ceremony  the  plaintiff  was  so  drunk  that  he 
was  deprived  of  reason,  did  not  understand  the 
nature  and  quality  of  his  act.  and  was  unable 
to  consent  to  the  marriage  contract.  "Shortly 
after  the  said  ceremony  plaintiff  repudiated  said 
marriage,  and  since  that  time  has  never  lived 
with  defendant  as  man  and  wife.'*  No  children 
have  been  born  of  the  union.  The  plaintiff 
prayed  "that  said  marriage  be  declared  and  ad- 
judged null  and  void,  and  that  he  be  forever  re- 
leased and  discharged  from  any  and  all  obliga- 
tions and  duties  arising  from  said  pretended 
marriage,  and  for  such  other  relief  as  to  the 
court  may  seem  meet  and  proper  in  the  prem- 
ises.'* Service  was  made  by  publication.  There 
was  no  ap|>enrnnre  for  the  defendant.  A  ver- 
dict was  found  by  one  jury  "in  favor  of  the  an- 
nulment of  said  marriage/  and  a  decree  was  en- 
tered declaring  the  marriage  to  be  null  and  void, 
and    that   the   plaintiff   and   defendant   be    dis- 


solved from  any  duties  or  liabilities  arising 
therefrom.  At  the  same  term  a  motion  to  set 
aside  the  verdict  and  decree  was  made,  on  the 
grounds  that  there  was  no  jurisdiction  in  the 
court  to  entertain  the  suit,  treating  the  action 
as  one,  not  for  divorce,  but  for  annulment,  the 
jurisdiction  being  in  South  Carolina,  and  also 
that  the  proceeding  for  the  annulment  of  the 
marriage  was  in  law  a  suit  for  divorce,  and  the 
decree  was  void  because  it  was  based  on  one  ver- 
dict, whereas  the  Constitution  requires  two  ver- 
dicts at  successive  terms  for  the  granting  of  di- 
vorces. The  motion  was  granted,  and  the  jud^T" 
ment  or  decree  was  set  aside.  JETeZtf,  that  this 
was  not  error. 

[Bd.  Note.— For  other  cases,  see  Marriage, 
Dec.  Dig.  I  60.*] 

Beck  and  Holden,  JJ.,  dissenting. 

Brror  from  Superior  Court,  Rlchmoiid 
County;  H.  C.  Hammond,  Judge. 

Action  between  H.  T.  Cale  and  I.  M.  Da- 
vis. From  the  judgment,  Cale  brings  error. 
Affirmed. 

Austin  Branch,  Geo.  T.  Jackson,  and  Arch- 
ibald Blackshear,  for  plaintiff  in  error.  Wm. 
H.  Fleming,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BBCK  and  HOLDEN, 
JJ.,  who  dissent 


(125  Ga.  128) 
MELTON  V.  HUBBARD. 
(Supreme  Court  of  Georgia.     Sept  22,   1910.) 

(Syllabui  by  the  Court.) 

1.  Husband  and  Wife  (8  278*)— Sepabatiow 
aobeement. 

A  valid  agreement  mav  be  made  between 
husband  and  wife,  contemplating  an  immediate 
separation,  for  a  separate  allowance  to  the  wife 
for  her  support.  Chapman  v.  Gray,  8  Ga.  341; 
Sumner  v.  Sumner,  121  Ga.  1,  48  S.  B,  727. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  1046-1053;  Dec.  Dig.  | 
278;*    Contracts,  Cent  Dig.  SS  515,  517.] 

2.  Husband  and  Wife  (§  281*)— Separation 
Agreement— Right  or  Action   by  Wife's 

E2XECUT0R. 

In  such  an  agreement,  where  the  husband 
promises  to  pay  a  lump  sum  for  the  wife's  sup- 
port payable  in  installments,  and  the  wife  dies 
before  all  the  installments  are  paid,  her  executor 
may  sue  for  the  unpaid  installments  as  they  sev- 
erally mature. 

\Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  1061 ;   Dec.  Dig.  §  281.*] 

3.  Husband  and  Wife  (|  281*)— Separation 
AoREEafENT— Right  of  Action  bt  Wife's 
Executor. 

The  plaintiff  cannot  include.  In  a  suit  to 
recover  past-due  installments,  any  installment 
which  matured  after  the  filing  of  the  suit. 

[£M.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1061 ;   Dec.  Dig.  $  281.*] 

4.  Special  Demurrers  Without  Merit. 

Other  than  as  indicated  in  the  third  head- 
note,  the  special  demurrers  are  without  merit. 

5.  Husband  and  Wife  (S  278*)— Separation 
Agreement— Validity— Promotion  of  Skp- 
abation. 

Under  the  ruling  in  Chapman  v.  Gray,  8 
Ga.  341.  the  contract  sued  on  is  not  void,  as  be- 
ing promotive  of  a  separation  and  dissolution 
of  the  marital  relation,  and  there  was  no  error 
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in  refusing  to  dismiss  the  petition  on  general 
denmrrer. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  §§  1046-1058;  Dec.  Dig.  | 
278;*   Contracts,  Cent.  Dig.  i§  515,  517.] 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  P.  C.  Hubbard,  executrix  of 
Otis  Irene  Melton,  against  G.  D.  Melton. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

On  March  2,  1907,  Gustayns  D.  Melton  and 
his  wife,  Otis  Irene  Melton,  entered  Into  the 
following  contract: 

"State  of  Georgia,  County  of  Bibb.  This 
agreement,  made  and  entered  Into  this  the 
second  day  of  March,  1907,  between  Gub- 
tavuB  D.  Melton,  of  the  first  part,  and  his 
wife,  Otis  Irene  Melton,  of  the  second  part, 
witnesseth:  That  the  said  Gustarus  D.  Mel- 
ton, husband,  and  the  said  Otis  Irene  Melton, 
wife,  have  agreed  to  a  voluntary  separation 
as  man  and  wife,  and  hereby  agree  for  the 
future  to  live  separate  and  apart,  and  tiave 
agreed  upon  the  following  as  the  terms  and 
conditions  of  such  separation,  to  wit:  That 
the  said  Gustavus  p.  Melton,  husband, 
agrees  to  pay  to  his  said  wife,  Otis  Irene 
Melton,  the  sum  of  fourteen  hundred  and 
forty  ($1,440.00)  dollars  in  full,  ample,  and 
complete  settlement  of  all  claims  that  his 
said  wife,  Otis  Irene  Melton,  may  have  upon 
him  for  alimony,  either  temporary  or  per- 
manent, or  for  present  or  future  support  that 
he  may  owe  to  her.  That  in  consideration  of 
said  sum  so  agreed  to  be  paid  by  the  said 
Gustavus  D.  Melton  to  his  said  wife,  Otis 
Irene  Melton,  she  hereby  agrees  and  does 
release  him  from  all  claim  that  she  may 
now  have,  or  may  hereafter  have,  for  any 
alimony,  either  temporary  or  permanent,  and 
for  support;  and  if  at  any  time  in  the  fu- 
ture she  may  bring  suit  for  divorce,  she 
hereby  agrees  to  release  the  said  Gustavus 
D.  Melton  from  any  claim  for  attorney's 
fees  to  which  she  might  be  entitled  under  the 
law.  The  said  sum  of  money  so  agreed  upon 
as  aforesaid  by  the  parties  to  this  contract 
to  be  paid  by  the  said  Gustavus  D.  Melton 
In  the  sum  of  forty  ($40.00)  dollars  per  month 
for  the  period  of  thirty-six  (3G)  consecutive 
months  until  paid,  beginning  on  the  first 
day  of  March,  1907,  and  It  is  to  fall  due  on 
the  first  day  of  each  succeeding  month  until 
paid.  And  it  is  further  agreed  between  the 
parties  to  this  contract  that  the  minor  child, 
Eston  Melton,  the  only  child  of  said  mar- 
riage, is  to  remain  In  the  possession,  custody, 
and  control  of  her  said  husband,  Gustavus 
D.  Melton,  who  is  alone  under  this  contract 
chargeable  with  the  support,  maintenance, 
and  education  of  said  minor  child.  The  sum 
of  mono.v  agreed  to  be  paid  under  this  con- 
tract to  the  sni  1  Otis  Irene  Melton  is  to  be- 
long absolutely  to  her.  and  Is  not  chargeable 


In  any  way  with  the  support  of  said  child." 
Signed  and  witnessed. 

Thereafter  Mrs.  Melton  died  testate,  and 
her  executrix  brought  suit  to  recover  the  in- 
stallments due  under  the  contract,  and  al- 
so prayed  to  recover  such  installments  as 
would  fall  due  pending  the  suit  The  de- 
fendant demurred  gencftally  and  specially  to 
the  petition.  The  demurrers  were  overruled, 
and  the  def^idant  excepted. 

Arthur  L.  Dasher  and  W.  A.  McClellan, 
for  plaintiff  in  error.  Ryals,  Grace  &  Ander- 
son, for  defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except 

ATKINSON,  J.  (dissenting).  I  concur  in 
each  of  the  rulings  except  that  expressed 
In  the  fifth  headnote.  Under  a  proper  con- 
struction the  contract  in  question  was  not 
a  result  of  separation,  but  was  intended  to 
promote  sep&ratlon,  between  husband  and 
wife,  and  contrary  to  public  policy.  In  ad* 
ditlon  to  the  cases  cited  by  the  majority, 
see,  also.  Hill  v.  Hill,  74  N.  H.  288,  67  AU 
406,  12  L.  R.  A.  (N.  S.)  848,  and  note,  124 
Am.  St  Rep.  966. 

CU6  Gft.  in) 
SANDERS  et  al.  v.  AliLEN  et  al. 
(Supreme  Court  of  Geoijsia.     Sept  27,  1910.) 

(8yUahu9  by  the  OaurL) 

1.  LiiMiTATioN  or  Actions  (S  127*)— Ahendkd 
Pleading. 

Where  suit  was  filed  to  the  January  term, 
1901,  for  damages  from  breach  of  contract  to  de- 
liver cotton  in  1900,  and  the  damage  alleged  was 
the  difference  between  the  contract  price  and 
the  price  which  the  plaintiffs  were  compelled 
to  pay  in  order  to  procure  other  cotton  to  sup- 
ply the  place  of  that  specified  in  the  contract 
and  an  amendment  was  allowed  and  filed  oo 
January  14,  1907,  laying  the  measure  of  dam- 
ages for  the  same  breach  of  contract  as  the  dif- 
ference between  the  contract  price  and  the  mar- 
ket price  at  the  time  and  place  of  delivery,  the 
amendment  related  back  to  the  time  of  filing 
the  suit,  and  was  not  barred  by  the  statute  of 
limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |S  543-{»47;  Dec  Dig.  | 
127.*] 

2.  Rbvisw  on  Appeal. 

The  evidence  did  not  demand  a  verdict  for 
the  defendants. 


3.  Sales  (|  421*)— Actions— Instructions. 

The  evidence  discloses  that  for  a  valuable 
consideration  the  parties  contracted  for  tbe 
sale  and  actual  delivery  of  cotton,  which  tbe 
sellen  did  not  have,  but  which  they  expected 
to  procure  from  producere,  to  whom  they  had 
sold  and  were  selling  fertilizers,  for  whidi  there- 
after notes  might  be  given  payable  in  cotton: 
and  there  was  no  evidence  to  show  that  the  par- 
ties contemplated  that  the  contract  could  not  be 
complied  with  otherwise  than  by  actual  delivery 
of  cotton.  The  evidence  was  not  sufficient  to 
show  thnt  the  transaction  was  speculative,  as 
contemplated  by  the  provisions  of  Civ.  Code 
180o,  §  3-*>.37,  or  thnt  it  was  a  gambling  con- 
tract:  and  it  was  erroneous  to  instruct  the  jury 
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as  follows:  "The  lav  provides  tliat  a  bare  con- 
tingency or  possibility  cannot  be  subject  of  saJe, 
unless  there  exist  a  certain  right  in  the  person 
selling  to  a  future  benefit ;  so  a  contract  for  the 
sale  of  goods  to  be  delivered  at  a  future  day, 
where  both  parties  are  aware  that  the  seller  ex- 
pects to  purchase  himself  to  fulfill  his  contract, 
and  no  skill  or  labor  or  expense  enters  Into  con- 
sideration^  but  the  same  is  pure  speculation  upon 
chances,  is  contrary  to  the  policy  of  the  law, 
and  cannot  be  enforced  by  either  party.  A 
mere  gambling  contract  is  not  enforceable ;  it  is 
void.  A  mere  contingency  cannot  be  sold ;  it 
would  be  void.  Such  a  contract  Is  not  enforce- 
able." In  this  connection,  see  Forsyth  Mfg.  Co. 
V.  Castlen,  112  Ga.  199,  37  S.  B.  485,  81  Am.  St 
Rep.  28;  Watson  v.  Hazlehurst  &  McAllister, 
127  Ga.  298,  56  S.  fi.  459;  Bearden  Mercantile 
Go.  T.  Madison  Oil  Go.,  128  Ga.  GdS,  58  S.  E. 
200;  Northington-Munger-Pratt  Co.  v.  Farmers* 
Gin  &  Warehouse  Co.,  119  Ga.  851,  47  S.  B. 
200,  100  Am.  St  Rep.  210. 

[Ed.  Note.~For  other  cases,  see  Sales,  Cent. 
Dig.  I  1203;    Dec.  Dig.  S  421.*] 

4.  Question  fob  Jubt  — Amount  of  Recov- 

EBT. 

The  amount  of  recoveir*  as  well  as  the 
right  of  one  partner  to  bind  the  other  to  the 
contract,  was  a  question  which,  under  the  evi- 
dence, it  was  proper  to  submit  to  the  jury;  and 
it  was  not  erroneous  to  refuse  a  request  to 
charge  which  had  the  effect  of  excluding  the 
amount  of  recovery  from  the  consideration  of 
the  juiy. 

5.  Review  on  Appeal. 

The  evidence  demanded  a  verdict  for  the 
plaintiffs  against  the  defendant  Cooper  for  such 
an  amount  as  the  jury,  under  the  evidence, 
might  have  found  in  their  favor. 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judga 

Action  between  J.  W.  Sanders  and  others, 
survivors,  and  S.  H.  Allen,  administrator, 
and  others.  From  the  judgment,  Sanders 
and  others  bring  error.    Reversed. 

W.  I.  Hobbs  and  H.  H.  Dean,  for  plaintiffs 
In  error.  H.  H.  Perry  and  Howard  Thomp- 
son, for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(136  Oa.  US) 

WOODRUFF  V.  COLUMBUS  INV.  CO. 
(Supreme  Court  of  Georgia.     Sept.  30,  1910.) 

(Syllabut  hy  the  Court.) 

1.  COBPOBATIONS    (§    180*)— ACT   UNDER    ILLE- 
GAL Amendment  to  OhaeteBt— Remedy  op 

Stockholdbb. 

If  an  unauthorized  and  illegal  amendment 
to  its  charter  has  been  accepted  by  a  corpora- 
tion and  is  about  to  be  acted  upon,  a  stockhold- 
er, who  has  not  assented  thereto  or  become  es- 
topped from  complaining,  may  bring  an  equita- 
ble proceeding  to  enjoin  or  set  aside  any  action 
by  the  corporation  under  the  amendment  1 
Cook  on  Stock  and  Stockholders  (3d  Ed.)  pp. 
63&-641,  SS  502,  503. 

[Eld.  Note.~For  other  cases,  see  Corporations, 
Cent.  Dig.  H  706-722;   Dec.  Dig.  |  189.*] 

2.  CORPOBATIONS    (j    155*)— ACTION   FOB  DIVI- 
DEND. 

But  where  an  amendment  to  a  charter  of  a 
corporation  was  obtainod  nnd  accepted,  reduoiuff 
the  capital  stock,   and  all  of  the  stockholders 


(of  whom  there  were  apiMixently  many),  save 
two,  surrendered  their  shares  upon  the  terms 
provided  in  the  amendment,  and  received 
amounts  of  money  and  the  lesser  amounts  of 
stock  in  accordance  therewith,  and  where  the 
corporation  proceeded  to  do  business  upon  the 
new  basis  for  about  a  year,  with  the  knowl- 
edge of  one  of  the  nonconsenting  stockholders, 
and  a  dividend  of  a  certain  per  cent,  was 
then  declared,  he  oould  not  recognise  such  a 
declaration  and  sue  and  recover  the  dividend, 
basing  the  amount  of  his  recovery  upon  the 
amount  of  his  stock  unreduced  and  the  per  cent 
declared,  while  others  were  paid  on  the  basis  of 
the  reduced  stock;  no  proceeding  having  been 
instituted  to  set  aside  the  illegal  action  com- 
plained of  by  him. 

[lid.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  {(  560-563,  568,  576-578,  503-608 ; 
Dec.  Dig.  1 155.*] 

3.   COBPOBATIONS   (8   155*)— ACTION    FOB    DIVI- 
DEND. 

Under  such  a  suit  to  recover  the  dividend 
so  declared^  the  only  question  bein^  as  to  the 
amount  which  the  plaintiff  was  entitled  to  re- 
cover, there  was  no  error  in  directing  a  verdict 
for  the  amount  of  dividend  only  on  the  reduced 
basis. 

[£d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  503-603;    Dec.  Dig.  S  155.*] 

4L  Otheb  Ruunos  Not  Discussed. 

The  rulings  above  made  control  the  case, 
and  render  it  unnecessary  to  discuss  in  detail 
other  rulings  of  which  complaint  was  made. 

Error  from  Superior  Court,  Muscogee 
County;  S.  P.  Gilbert,  Judge. 

Action  by  H.  Lw  Woodruff  against  the  Co- 
lumbus Investment  Company.  There  was  a 
directed  verdict  for  plaintiff,  granting  in- 
adequate relief,  and  he  brings  error.  Af- 
firmed. 

Wm.  A.  Little  and  Jas.  L.  v^lllls,  for  plain- 
tiff In  error.  J.  H.  Martin,  F.  U.  Garrard, 
W.  C.  Neill,  and  A.  W.  Cozart,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  AH 
the  Justices  concur. 


(185  Qa.  122) 
SOUTHERN  RY.  CO.  ▼.  HARBIN  et  al. 

(Supreme  Court  of  Georgia.     Sept  22,  1910.) 

(ByUahus  ly  the  Court.) 

1.  Railboads  (S  266*)~Liabilitt  fob  Injubt 
TO  Thibd  Pebson. 

In  an  action  against  a  railway  company 
and  its  servant  to  recover  damages  for  the  homi- 
cide of  the  plaintiffs  son  solely  in  consequence 
of  the  servant*s  misfeasance,  where  a  veraict  is 
returned  finding  the  servant  not  liable,  but  find- 
ing in  favor  of  the  plaintiff  against  the  railway 
company,  such  verdict  should  be  set  aside  and 
a  new  trial  granted. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  SS  854-858;   Dec.  Dig.  S  266.*] 

(Additional  Byllahue  hy  Editorial  Staif.) 

2.  Railboads  (I  266*)  ~  Injuries  to  Thibd 
Person  —  Actions  Against  Masteb  and 
Servant. 

A  railroad  company  and  its  engineer  may 
be  jointly  sued  for  negligent  homicide,  where  the 
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negjigence  of  the  company  results  solely  from 
the  act  of  the  engineer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  854-858;  Dec  Dig.  §  266.*] 

Holden,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  W.  J.  Harbin  and  others  against 
the  Southern  Railway  Company  and  anoth- 
er. Judgment  for  plaintiff  against  the  rail- 
way company,  which  brings  error.  Re- 
versed. 

W.  J.  Harbin  brought  suit  against  the 
Southern  Railway  Company  and  James 
Michael  to  recover  damages  for  the  homi- 
cide of  a  son,  James  Harbin,  who  was 
struck  and  killed  by  a  locomotive  of  the 
defendant  company  which  was  being  operat- 
ed on  its  tracks  by  the  codefendant  James 
Michael,  who  was  an  engineer  in  tlie  em- 
ployment of  the  company.  The  suit  was 
"brought  jointly  against  said  defendants 
for  their  concurrent  acts  of  negligence  which 
caused  the  homicide."  It  was  alleged  in 
the  petition  that  the  decedent  was  In  the 
employment  as  a  switchman  on  a  yard  crew, 
and  that  in  the  discharge  of  his  duties  he 
had  to  throw  two  switches  which  connect- 
ed what  is  known  as  a  shop  track  with  the 
north-bound  main  line,  in  order  to  allow 
the  engine  with  which  he  was  working  to 
pass*  on  and  over  said  main  line  and  even- 
tually to  get  to  the  south-bound  main  line; 
that  It  was  necessary  for  him  to  go  along 
the  tracks  a  certain  distance  to  another 
switch  in  the  discharge  of  his  duties;  that 
while  proceeding  along  the  track  and  chang- 
ing the  switches  he  could  easily  have  been 
seen  by  the  engineer  and  fireman,  who  were 
directing  the  engine  which  killed  him,  for 
a  distance  of  500  feet  from  the  place  where 
he  was  struck;  that  he  had  to  work  with 
his  face  towards  the  north,  and,  in  the  ex- 
ercise of  due  care,  he  proceeded  lo  walk 
upon  the  south-bound  main  line  so  as  to 
have  his  face  in  the  direction  from  which 
trains  or  engines  might  come  upon  him,  and 
while  so  walking,  in  plain  view  of  the  em- 
ployes operating  the  engine  which  struck 
him,  he  was  run  down  without  any  warn- 
ing or  any  effort  to  stop  the  engine  until 
after  he  was  struck;  that  the  engine  was 
operated  at  a  high  and  negligent  rate  of 
speed;  that  the  engineer,  one  of  the  de- 
fendants, failed  to  blow  the  whistle  or  ring 
the  bell  of  said  engine  or  cause  the  same 
to  be  rung,  and  failed  to  keep  proper  look- 
out ahead,  and  failed  to  check  his  engine 
and  to  slow  up  as  the  engine  approached 
the  switch  point,  as  ordinary  care  required; 
that  this  conduct  of  the  defendant  Michael 
was  very  negligent  in  view  of  the  crowded 
condition  of  the  yard  at  that  time  and  the 
loud  noises  being  made  with  escaping  steam 
from  other  engines;   that  instead  of  running 


in  the  proper  direction  on  the  south-bound 
track — that  is,  towards  the  south — ^Micha- 
el was  running  his  engine  north  on  said 
track;  that  the  engine  which  killed  dece- 
dent was  being  run  in  violation  of  law.  In 
that  there  was  on  a  street  which  crosses 
the  defendant  company's  tracks  at  grade  a 
line  of  electric  railroad,  and  the  defendant 
engineer  failed  to  cause  the  engine  to  come 
to  a  full  stop  within  50  feet  of  the  place 
of  crossing  and  then  to  move  slowly  for- 
ward in  violation  of  section  515  of  the  Pe- 
nal Code,  as  well  as  In  violation  of  the  rules 
of  the  defendant  company;  and  that  in 
running  across  and  beyond  said  crossing 
the  engineer  was  violating  the  laws  of  the 
state,  and  that  he  also  violated  a  valid  or- 
dinance of  the  city  of  Atlanta  by  running  at 
a  speed  exceeding  the  limit  fixed  by  the  or- 
dinance. And  it  was  alleged  that  "the  said 
Michael,  being  In  sole  charge  of  the  move- 
ment of  said  engine,  was  the  entire  repre- 
sentative of  the  defendant  railway  In  tba 
movements   thereof." 

There  was  evidence  supporting  the  alle- 
gations of  negligence  upon  the  part  of  the 
engineer.  The  jury  returned  a  verdict  In 
favor  of  the  plaintiff  against  the  railway 
company,  but  in  favor  of  the  company's 
codefendant,  James  Michael.  The  railway 
company  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  it  excepted. 

McDaniel,  Alston  &  Black,  for  plaintiff 
In  error.  A.  H.  Davis  and  Jackson  &  Orme^ 
for  defendants  in  error. 

BECK,  J.  (after  stating  the  fkcts  as 
above).  Under  the  decision  of  this  court 
in  the  case  of  Southern  Railway  Co.  t. 
Grizzle,  124  Ga.  735,  53  S.  B.  244,  110  Am. 
St.  Rep.  191,  a  railway  company  and  its 
engineer  may  be  jointly  sued  for  a  negligent 
homicide,  where  the  negligence  of  the  com- 
pany results  solely  from  the  act  and  conduct 
of  the  engineer.  And  in  the  case  at  bar 
counsel  for  defendant  relies  for  authority 
to  support  the  finding  in  favor  of  the  plain- 
tiff against  the  railway  company  (while  in 
the  same  verdict  the  codefendant,  the  en- 
gineer, whose  actual  negligence  is  alleged 
to  have  caused  the  homicide,  is  exonerated) 
upon  decisions  of  this  and  other  courts  and 
the  rule  laid  down  in  text-books,  to  the  ef- 
fect that,  where  several  are  sued  as  joint 
tort-feasors,  there  may  be  a  finding  against 
one  or  all  of  the  defendants  Joined  in  the 
action.  But  we  do  not  think  that  this  rule, 
in  view  of  the  acts  of  negligence  pleaded 
in  this  case,  is  applicable.  Under  the  al- 
legations of  negligence  in  the  petition  made 
to  show  liability  upon  the  part  of  the  de- 
fendants the  only  acts  of  negligence  were 
committed  by  the  engineer  who  was  operat- 
ing the  engine  at  the  time  it  struck  and  kill- 
ed the  deceased,  James  Harbin;    and  under 
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the  decision  in  the  case  of  Southern  Rafl- 
way  Co.  Y.  Grizzle,  supra,  the  negligence 
alleged  in  the  present  ease  constituted  mis- 
feasance upon  the  part  of  the  railway  com- 
pany's employ^,  its  codefendant.  If  he  were 
guilty  of  the  negligence  pleaded,  the  rail- 
way company,  of  course,  was  liable  upon 
the  principle  of  respondeat  superior.  The 
company  itself  was  not,  and  could  not  have 
been,  guilty  of  any  negligence  independently 
of  the  acts  of  misfeasance  upon  the  part  of 
its  engineer.  By  the  verdict  of  the  jury 
Michael  was  found  not  guilty  of  negligence 
causing  the  death  of  the  plaintiff's  son; 
and,  where  the  codefendant  was  not  and 
could  not  have  been  guilty  of  negligence 
that  would  render  it  liable  save  on  the  prin- 
ciple of  respondeat  superior,  we  do  not 
think  that  liability  could  be  imputed  to  it 
where  its  employ^  was  exonerated,  when 
he  alone  performed  the  act  which  consti- 
tutes the  basis  for  the  charge  of  negligence. 
In  the  case  of  McGlnnis  v.  Railway  Co., 
200  Mo.  347,  98  S.  W.  590,  9  L.  R.  A.  (N.  S.) 
880,  118  Am.  St  Rep.  661,  where  a  verdict 
was  found  exonerating  the  servant  in  an  ac- 
tion against  the  master  and  servant  for  per- 
sonal injuries  caused  by  the  misfeasance  of 
the  servant,  the  Missouri  Supreme  Court 
said:  **We  are  firmly  of  the  opinion  that 
in  cases  where  the  right  to  recover  is  de- 
pendent solely  upon  the  doctrine  of  respon- 
deat superior,  and  there  is  a  finding  that  the 
ser\'ant,  through  whose  negligence  the  mas- 
ter is  attempted  to  be  held  liable,  has  not 
been  negligent,  as  was  true  in  the  case  in 
hand,  there  should  be  no  judgment  against 
the  master.  The  verdict  in  this  case  is  a 
monstrosity.  The  jury  say  French  was 
guilty  of  no  negligence,  yet,  in  the  same 
breath,  say  the  company  was  guilty  of  neg- 
ligence, although  nothing  further  was  done 
by  the  company  than  what  it  did  through 
French,  its  servant"  And  in  the  case  of 
Doremus  v.  Root  23  Wash.  715,  63  Pac.  574 
(54  L.  R.  A.  649).  the  court  says:  "Joint 
tort-feasors  are  liable  to  the  injured  person 
(other  than  that  he  may  have  but  one  satis- 
faction) as  if  the  act  causing  the  injury  was 
the  separate  act  of  each  of  them,  and  they 
have,  except  in  certain  special  cases,  no  right 
of  contribution  among  themselves.  But  the 
defendants  in  this  character  of  action  are  In 
no  sense  joint  tort-fensors,  nor  does  their 
liability  to  the  plaintlfi'  rest  upon  the  same 
or  like  grounds.  The  act  of  an  employ^, 
even  in  legal  intendment  is  not  the  act  of 
his  employer,  unless  the  employer  either  pre- 
viously directs  the  act  to  be  done  or  subse- 
quently ratifies  it  For  Injuries  caused  by 
the  negligence  of  an  employ^  not  directed  or 
ratified  by  the  employer,  the  employe  is  lia- 
ble because  he  committed  the  act  which  caus- 
ed the  injury,  while  the  employer  is  liable, 
not  as  if  the  act  was  done  by  himself,  but 
because  of  the  doctrine  of  respondeat  su- 
perior, the  rule  of  law  which  holds  the  mas- 
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ter  responsible  for  the  negligent  act  of  his 
servant  committed  while  the  servant  Is  act- 
ing within  the  general  scope  of  his  employ- 
ment and  engaged  in  his  master's  business. 
The  primary  liability  to  answer  for  such  an 
act,  therefore,  rests  upon  the  employ^,  and, 
when  the  employer  is  compelled  to  answer  in 
damages  therefor,  he  can  recover  over  against 
the  employ^  Oceanic  Steam  Nav.  Go.  v. 
Compania  Transatlantica  Espanola,  134  N. 
Y.  461,  31  N.  E.  987,  30  Am-  St  Rep.  686, 
note  to  Carterville  v.  Cook,  16  Am.  St  Rep. 
248 ;  1  Shearm.  &  Redf .  Neg.  (5th  Ed.)  |  242 ; 
2  Van  Fleet  on  Former  Adjudication,  p. 
1162."  Again,  on  page  716  of  23  Wash.,  on 
page  574  of  63  Pac.  (54  I*  R.  A.  649),  Fuller- 
ton,  J.,  in  that  case,  further  says :  "So,  also, 
in  such  an  action,  whether  brought  against 
the  employer  severally  or  jointly  with  the 
employ^,  the  gravamen  of  the  charge  is,  and 
must  be,  the  negligence  of  the  employ 6,  and 
no  recovery  can  be  had  unless  it  be  proved, 
and  found  by  the  jury,  that  the  employ^ 
was  negligent  Stated  in  another  way:  If 
the  employ^  who  causes  the  Injury  is  free 
from  liability  therefor,  his  employer  must 
also  be  free  from  liability.  This  was  held 
in  New  OrLeans  &  N.  E.  R.  CJo.  v.  Jopes,  142 
U.  S.  18»  12  Sup.  Ct  109,  35  L.  Ed.  919."  In 
the  note  to  case  of  McGlnnis  v.  Railroad,  su- 
pra, 200  Mo.  347,  98  S.  W.  590,  9  Ia  R.  A. 
(N.  S.)  881,  118  Am.  St.  Rep.  661,  it  is  said : 
"In  Montfort  v.  Hughes,  3  E.  D.  Smith  [N. 
Y.]  501,  it  was  held  that  if  in  a  joint  action 
against  master  and  servant  founded  solely 
upon  the  negligence  of  the  servant  the  mas- 
ter not  being  present  nor  acting  in  the  mat- 
ter, the  servant  is  acquitted,  there  can  be 
no  recovery  against  the  master.  In  such  a 
case  a  verdict  against  the  master  and  in 
favor  of  the  servant  would  be  self-contra- 
dictory. Indiana  Nitroglycerine  &  Torpedo 
Co.  V.  Lipplncott  Glass  Co.,  165  Ind.  361,  75 
N.  E.  649."  See  in  same  connection  note  to 
the  McGinnls  Oase  in  19  Am.  &  Eng.  Ann. 
Cases,  660.  And  in  the  case  of  Furnace  Cor- 
poration V.  Crowder's  Adm*r,  110  Va.  387,  66 
S.  E.  63,  the  Supreme  Court  of  Appeals  of 
Virginia,  affirming  the  judgment  of  the  court 
below  in  overruling  a  motion  in  arrest  of 
judgment  and  a  motion  for  a  judgment  not- 
withstanding a  verdict  said:  "If  the  court 
had  adhered  to  its  original  position  and  en- 
tered judgment  ui)on  the  verdict  for  $3,500 
which  was  first  rendered  by  the  jury,  and 
the  oase  in  that  situation  had  been  brought 
before  us  upon  the  petition  of  the  Ivanhoe 
Furnace  Corporation,  McGinnls  v.  Chicago, 
Rock  Island,  etc.,  Ry.  Co.,  200  Mo.  347  [98 
S.  W.  590,  9  L.  R,  A.  (N.  S.)  880,  118  Am. 
St  Rep.  661],  and  Doremus  v.  Root  23  Wash. 
710  [63  Pac.  572,  54  L.  R.  A.  649],  relied  upon 
by  plaintiff  in  error,  would  have  been  pertf- 
nent  and  entitled  to  very  grave  considera- 
tion ;  but  the  case  before  us  differs  material- 
ly from  the  cases  cited."  Other  cases  in 
support   of  the  conclusion   which   we  have 
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reached  might  be  cited,  bat  the  question  in- 
▼oWed  is  elaborately  discussed  in  the  deci- 
sions which  we  have  referred  to  and  in  the 
cases  there  cited. 

Judgment  reversed.  All  the  Justices  con- 
car,  except 

HOLDEN,  J.  (dissenting).  I  cannot  concur 
in  the  ruling  made  by  a  majority  of  the 
court,  and  must  dissent  from  the  Judgment 
of  reversal.  In  a  suit  for  damages  brought 
against  a  railroad  comi)any  and  its  engineer 
for  the  killing  of  the  son  of  the  plaintiff, 
where  the  sole  ground  upon  which  liability 
of  the  defendants  is  claimed  is  the  misfeas- 
ance of  the  engineer,  the  servant  of  the 
company,  in  operating  one  of  its  trains,  it  is 
not  proper  to  rule  that  a  verdict  in  favor  of 
the  engineer  and  against  the  company  cannot 
stand  because  it  is  contradictory.  If  the 
proof  of  the  facts  raising  a  presumption  that 
the  railroad  company  was  guilty  of  the  acts 
of  negligence  alleged  did  under  the  law  raise 
such  presumption  against  the  engineer  as 
well  as  against  the  railroad  company,  or  if 
such  proof  raised  no  presumption  against  ei- 
ther, a  verdict  finding  against  the  railroad 
company  and  in  favor  of  the  engineer  might 
be  said  to  be  contradictory,  and  it  might  be 
proper  to  set  it  aside  for  this  reason.  But 
the  presumption  of  negligence  of  the  rail- 
road company  created  by  the  law  of  this 
state  upon  proof  by  the  plaintiff  that  the 
company  In  the  operation  of  its  train  killed 
the  son  of  the  plaintiff  without  fault  of  the 
deceased  is  not  applicable  to  the  servcmt  who 
is  charged  with  the  acts  causing  the  homicide 
In  a  suit  against  the  latter  and  the  railroad 
company.  Under  Civ.  Code  1S05,  S  2321,  up- 
on the  trial  of  such  a  case,  upon  proof  that 
without  fault  of  the  deceased  he  was  killed 
by  the  running  of  the  train  of  the  company, 
the  presumption  that  the  com^mny  was  neg- 
ligent as  alleged  In  the  declaration  of  plain- 
tiff arises.  Such  proof  alone  would  raise  no 
presumption  of  negligence  against  the  en- 
gineer, the  other  defendant,  or  that  he  did 
the  acts  of  which  complaint  is  made.  South- 
em  Railroad  Company  v.  Cash,  131  Ga.  537, 
62  S.  E.  823.  If  upon  the  trial  the  plaintiff 
proved  the  homicide,  and  that  it  occurred 
without  fault  of  the  deceased,  and  no  other 
evidence  was  introduced  by  plaintiff,  or  by 
either  of  the  defendants,  the  evidence  intro- 
duced would  authorize-  a  recovery  against 
the  railroad  company,  but  there  would  be  no 
evidence  before  the  Jury  authorizing  a  re- 
covery against  the  engineer.  If,  after  plain- 
tiff Introduced  such  evidence  making  the 
proof  of  the  facts  above  stated,  other  evi- 
dence was  introduced  by  plaintiff  and  de- 
fendants, and  this  other  evidence  was  equal- 
ly balanced  in  its  effect  upon  the  mind  of 
the  Jury  upon  the  question  as  to  whether  or 
not  the  engineer  was  guilty  of  the  acts  com- 


plained of.  It  would  be  tbe  duty  of  the  jury 
to  render  a  rerdict  agalmt  the  railroad  com- 
pany because  it  had  not  rebutted  the  pre- 
sumption of  negligence  against  it,  and  to 
render  a  verdict  in  favor  of  the  engineer  be- 
cause the  plaintiff  had  not  shovm  by  a  pre- 
ponderance of  the  testimony  that  the  en- 
gineer was  guilty  of  such  acts.  The  law 
gave  the  plaintiff  the  right  to  sue  the  defend- 
ants jointiy;  and  it  is  not  proper  to  set  aside 
the  verdict  of  the  jury  because-  it  was  ren- 
dered in  accordance  with,  and  In  the  observ- 
ance of,  the  rules  of  evidence  iHreecribed  by 
the  law,  to  be  applied  by  the  jury  in  trying 
the  case  and  rendering  a  verdict 

(136  Oa.  171) 

BRYAN  V.  MADISON  SUPPLY  CX). 

MADISON  SUPPLY  00.  v.  BRYAN. 

(Supreme  Court  of  Georgia.     Sept  28,  1910.) 

(Syllahiu  by  the  Oonrt.) 

L  Mastbb  and  Servant  (S  82*)— Labobes's 
Lien  —  Fobeclobubb  —  Aitioavit  —  Sxjtfi- 

CIENCT. 

The  method  of  foreclosing  a  laborer's  lien 
on  personal  property  is  as  provided  in  Civ.  Code 
1895,  I  2816.  Among  the  essentials  to  such  a 
foreclosure  is  the  requirement  that  the  person 
asserting  the  lien  must,  by  himself,  his  agent 
or  attorney,  make  affidavit  showing  all  the  laciB 
necessary  to  constitute  a  lien  under  the  Code. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S§  128-1^4;  Dec  Dig.  § 
82.*] 

2.  Master  and  Servant  (S  82*)~Laboeeb*s 
Lien  —  Foreclosure  —  Atfidavit  —  Suffi- 

ClBNCfT. 

Where,  in  an  effort  to  foreclose,  the  per- 
son asserting  the  lien  procured  a  jastice  of  the 
peace  to  "write  oat  the  lien  and  the  affidavit," 
and  then  "signed,"  and  the  Justice  of  the  peace 
"attested"  his  signature,  without  the  adminis- 
tration of  any  oath,  the  paper  so  executed  did 
not  constitute  a  valid  affidavit.  Britt  v.  Davis, 
130  Ga.  74,  60  S.  E.  180. 

(a)  A  paper  of  this  character  was  not  ren- 
dered valid  by  testimony  delivered  by  the  pur- 
ported affiant  as  a  witness  on  the  trial  of  a  mon- 
ey-rule case,  where  it  was  sought  to  subject  tbe 
money  to  the  payment  of  an  execution  issued 
upon  the  pretended  foreclosure,  to  the  effect 
that  the  facts  stated  in  the  paper  were  true. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  128-134;  Dec  Dig.  i 
82.*] 

8.  Master  and  Servant  (|  82*)— Laborer's 
Lien  —  Foreclosure  —  Atfioavit  —  Sutft- 
cienot. 

No  valid  execution  can  issue  upon  a  paper 
purporting  to  be  an  affidavit  foreclosing  a  labor- 
er's lien,  which  is  void  for  the  reasons  indicated 
in  the  preceding  notes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  il  128-184;  Dec.  Dig.  | 
82.»J 

4.  Landlord  and  Tenant  {I  248*>— LAr.oB- 
ER's  Lien— Necessitt  for  Foreclosure. 
In  the  absence. of  equitable  grounds,  a  la- 
borer's lien  which  is  not  foreclosed  cannot  par- 
ticipate in  a  fund  brought  into  court  under  oth- 
er process,  which  is  the  subject  of  controversy 
in  a  money-rule  case.  Cumming  v.  Wright  72 
Ga.  767.  See,  also,  in  this  connection,  Berne  v. 
Smith.  97  Ga.  782,  25  S.  E.  757.  In  such  a 
case,  where  the  contest  is  between  an  unfore- 


•For  other  cases  sm  same  topic  and  section  NUMBER  in  Doc.  Dlf.  ft  Am.  Dig.  Key  No.  S^ea  Jk  Rep'r  ladeses 
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closed  laborer^B  1!en  and  an  execution  bnscd  on 
a  duly  foreclosed  landIord*s  lien  for  supplies,  the 
latter  is  entitled  to  so  much  of  the  fund  as  is 
necessary  to  its  discharge,  without  regard  to  the 
rank  of  the  respective  liens. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Dec.  Dig.  §  24S.*] 

5.  Jury  (8  16*)--BxECunoN— BsTABLiSHiflCHT 
OF  Qlaims  or  Third  PiasoNs— Right  to 
Jury  Trial. 

Thifl  being  a  money-rule  case,  which  in- 
volved only  a  question  of  law,  the  judge  had  the 
power  to  dispose  of  the  case  without  submitting 
It  to  the  jury  or  causing  them  to  render  a  ver* 
diet    Durden  v.  Belt,  61  Ga.  545. 

[E>1.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  S  84;   Dec.  Dig.  §  16.*] 

d.  Master  and  Servant  (S  82*)— EJxecution— 
Establishment  of  Clahis  of  Third  Per- 
sons. 

The  motion  to  quash  the  execution  based  on 
the  alleged  laborer's  lien,  because  the  undisput- 
ed evidence  showed  that  the  alleged  affidavit 
upon  which  it  was  based  was  not  sworn  to  by 
the  affiant,  was  in  eftect  a  motion  to  award  the 
fund  to  the  contesting  lien;  and  as  the  cross- 
bill of  exceptions  assigns  error  on  the  refusal 
of  such  motion:  the  point  raised  by  the  cross-bill 
controls  the  whole  case,  and  renders  it  unneces- 
sary to  consider  the  main  bill. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  12^1d4;  Dec  Dig.  | 
82.*] 

E^or  from  Superior  Court,  Morgan  Coun* 
ty;   H.  G.  Lewis,  Judge. 

Action  between  John  Bryan  and  the  Madi* 
son  Supply  Company.  From  the  judgment, 
Bryan  brings  error;  the  Supply  Company  fil- 
ing cross-exceptions.  Judgment  on  main  bill 
of  exceptions  dismissed,  and  judgment  on 
cross-bill  reversed. 

J.  H.  Holland  and  Brown  ft  Shipp,  for 
plaintiff  in  error.  M.  C.  Few,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  on  cross-bill  of 
exceittlons  reversed;  main  bill  dismissed. 
All  the  Justices  concur. 


(135  Qa.  184) 

HODGES  ▼.  PINE  PRODUCT  CO. 
(Supreme  Court  of  Georgia.    Sept  23. 1910.) 

(Syllabus  hy  the  Court.) 
I.  Waters  and  Water  Courses  (5  76*)--Fish 

(I  6*)— POLLXJTIOK   OF  StREAM—MeaSURE  OF 

Damages. 

The  plaintiff  brought  suit  against  the  de- 
fendant, making  among  other  allegations  sub- 
stantia lly  the  following:  The  defendant  is  en- 
gaged in  a  certain  business,  in  the  operation  of 
which  it  discharges  into  a  ditch  water  which 
flows  into  a  creek  running  through  a  tract  of 
land  owned  by  the  plaintiff,  part  of  which  is 
usnl  as  a  pasture.  The  water  thus  discharged 
is  poisoned  with  gases  and  chemicals  extracted' 
from  pine  wood,  and  the  water  in  such  stream 
is  thereby  polluted  and  adulterated,  rendering  it 
unfit  for  the  stock  of  the  plaintiff  to  drink,  and 
causing  to  the  plaintiff  damnges  in  specified 
ways.  HeM:  (1)  The  adulteration  of  snch 
nrream  by  artificial  means  constitutes  an  inva- 
Rion  of  the  property  rights  of  the  plaintiff,  for 
whl^h  he  is  entitled   to  nominal  damages,  even 


though  he  shows  no  special  damages.  (2)  If  one 
by  artificial  means  pollutes  the  water  in  the 
stream  on  land  of  another,  whereby  the  fishing 

Srivileges  of  the  latter  of  a  pecuniary  value  are 
estroyed  or  Injured,  he  is  entitled  to  recover 
damages  therefor.  (3)  If,  by  reason  of  the  con- 
duct of  the  defendant  In  polluting  the  stream, 
the  land  was  rendered  unfit  or  less  valuable  for 
use  as  a  pasture,  or  other  purposes  for  which  it 
was  adapted  with  the  stream  running  through 
it  unpolluted,  in  the  absence  of  other  items  of 
special  damages,  the  measure  of  damages  of  the 
owner  would  be  the  diminution  in  the  market 
value  of  the  property,  if  the  injury  was  of  a 
permanent  nature,  or  the  diminution  In  the  rent- 
al value,  if  the  injury  was  of  a  temporary  na- 
ture. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §f  S5-57;  Dec  Dig. 
fi  76:*  Fish,  Dec.  Dig.  §  (5.*] 

(Additional  Syllalut  &y  Editorial  Staf.) 

2l  Nuisance  (8  44*)— Private  Nuisanchb. 

A  private  nuisance  gives  a  right  of  action 
to  the  person  injured  thereby  under  the  express 

Sro visions  of  Civ.  Code  18i^,  |  3858,  and,  un- 
er  the  express  provisions  of  section  3861,  that 
the  act  may  be  otherwise  lawful  does  not  keep 
it  from  being  a  nuisance.  • 

[Ejd.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  i  44.*] 

Error  from  Superior  Court,  Tattnall  Coun* 
ty;  B.  T.  Rawllngs,  Judge. 

Action  by  W.  H.  P.  Hodges  against  the 
Pine  Product  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

W.  T.  Burkhalter  and  Hines  &  Jordan,  for 
plaintiff  in  error.  0*Byrne,  Hartridge  & 
Wright  and  H.  H.  Elders,  for  defendant  in 
error.  . 


HOLDEN,  J.  The  plaintiff  brought  suit 
against  the  defendant  for  damages,  making,, 
among  others,  substantially  the  following  al- 
legations :  Defendant  is  engaged  in  the  busi- 
ness of  extracting  from  wood,  at  its  plant, 
"rosin,  turpentine,  creosote,  etc.,  including  all 
the  poisonous  gases  and  chemicals  contained 
in  pine  wood."  From  an  artesian  well  the 
defendant  pumps  every  day  thousands  of  gal- 
lons of  water,  which  is  discharge'd  into  a 
ditch  used  to  convey  the  water  into  Cedar 
creek.  "The  said  poisonous  gases  and  chem- 
icals extracted  from  the  said  wood  contami- 
nates the  said  artesian  water  as  used  and 
discharged  from  further  service  in  said  plant 
and  let  flow  by  said  defendant  into  a  ditch 
and  over  lands  and  on  Into  Cedar  creek.'* 
Cedar  creek  runs  through  a  described  tract  of 
land  of  1,000  acres,  more  or  less,  owned  by 
the  plaintiff,  and  is  "especially  adapted  for 
fishing  and  water  for  the  stock  of  petitioner." 
Prior  to  the  conduct  of  the  defendant  com- 
plained of,  the  plaintiff  had  fenced  this  tract 
of  land.  "Your  petitioner  is  a  sheep  owner 
and  stock  raiser,  and  had  this  pasture  espe- 
cially prepared  for  his  stock,  consisting  of 
sheep,  cattle,  hogs,  goats,  etc.;  that  their  de- 
pendence for  water  was  on  said  creek.  Peti- 
tioner alleges,  and  shows  to  the  court,  that 
the  said  poisonous  waters  from  defendant's 


•For  other  cases  see  Mune  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Seilea  Jk  Rep'r  Indexca. 
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plant  has  already  destroyed  all  the  fish  in 
said  stream;  that  your  petitioner  has  no  way 
to  water  his  said  stock  in  said  pasture,  be- 
cause the  said  waters. in  the  said  creek  have 
been  poisoned  by  the  said  defendant  •  ♦  • 
Your  petitioner  shows  to  the  court  that  the 
said  contaminated,  poisonous  waters  kills 
vegetation  and  some  trees;  •  •  •  that  the 
said  tract  of  land  has  been  further  damaged 
hy  the  said  poisonous  waters  in  the  opinion 
of  this  plaintlfr  by  the  said  waters  killing 
some  of  the  small  growth  and  timber  and 
grasses  growing  thereon,"  and  an  offensive 
odor  comes  from  the  stream.  Other  allega- 
tions of  the  petition  will  be  hereinafter  stat- 
ed. To  the  order  of  the  court  sustaining  the 
general  and  special  demurrers  of  the  defend- 
ant and  dismissing  the  petition,  the  plaintiff 
excepted. 

1.  While  the  petition  was  subjiect  to  some 
of  the  grounds  of  special  demurrer,  as  will  be 
hereinafter  pointed  out,  we  do  not  think  it 
was  subject  to  general  demurrer.  Civ.  Code 
1895.  §  3879,  provides:  'TThe  owner  of  land  is 
entitled  to  the  free  and  exclusive  enjoyment 
of  all  water  courses,  not  navigable,  flowing 
over  his  land;  and  the  diverting  of  the 
stream,  •  ♦  •  or  the  adulterating  thereof 
so  as  to  interfere  with  Its  value  to  him,  is 
a  trespass  upon  his  property."  Section  3057 
provides:  "Running  water,  while  on  land, 
belongs  to  the  owner  of  it,  but  he  has  no 
power  to  divert  It  from  the  usual  channel,  nor 
can  he  so  use  or  adulterate  it  as  to  interfere 
with  the  enjoyment  of  it  by  the  next  owner." 
And  section  3061  Is  as  follows :  "The  owner 
of  a  stream  not  navigable  is  entitled  to  the 
same  exclusive  possession  thereof  as  he  has 
to  any  other  part  of  his  land:  and  the  Legis- 
lature has  no  power  to  compel  or  interfere 
with  him  in  its  lawful  use,  for  the  benefit  of 
those  above  or  below  him  on  the  stream,  ex- 
cept to  restrain  nuisances."  A  private  nui- 
sance gives  a  right  of  action  to  the  person 
injured  thereby,  and  the  fact  that  the  act 
may  be  otherwise  lawful  does  not  keep  it 
from  being  a  nuisance.  See  Civ.  Code  1805, 
§§  3858-3861.  Any  unlawful  Interference  by 
one  with  the  enjoyment  by  another  of  his 
private  property  gives  a  cause  of  action.  Civ. 
Code  1895,  S  3874.  In  2  Famham  on  Water 
and  Water  Rights,  S  462,  pp.  1565.  1566,  it  is 
said:  "The  right  to  have  a  natural  water 
course  continue  its  physical  existence  upon 
one's  property  is  as  much  property  as  is  the 
right  to  have  the  hills  or  forests  remain  In 
place.  •  ♦  ♦  Such  flow  and  use  belong 
to  the  land  through  which  it  passes,  as  an 
incident,  convenience,  or  easement  which  in- 
separably connects  Itself  therewith  as  a  part 
thereof,  and  frequently  gives  or  adds  value 
thereto:  and  is  a  private  property  right  in 
the  proprietor  thereof  within  the  protection 
of  the  constitutional  provision  that  private 
property  shall  be  forever  held  Inviolate,  sub- 
ject to  the  public  welfare,  and  shall  not  be 
taken  for  public  use  without  compensation 
being  first  made.     The  property,  therefore. 


consists,  not  In  the  water  itself,  but  In  the 
added  value  which  the  stream  gives  to  the 
land  through  which  it  flows.  This  is  made 
up  of  the  power  which  may  be  obtained  from 
the  flow  of  the  stream,  from  the  increased 
fertility  of  the  adjoining  fields  because  of 
the  presence  of  the  water,  and  of  the  value 
of  the  water  for  the  uses  to  which  it  may  be 
put  The  right  to  the  continued  existence  of 
these  conditions  is  property,  to  protect  which 
the  owner  may  resort  to  any  or  all  of  the  in- 
strumentalities which  may  be  employed  for 
the  protection  of  private  property  rights.* 
According  to  the  allegations  of  the  petition, 
the  defendant,  In  the  operation  of  Its  plant, 
was  continuously  adulterating  the  waters  of 
the  stream  passing  through  the  land  of  the 
plaintiff,  and  the  plaintiff  was  entitled  to  re- 
cover whatever  damages  he  sustained  by  rea- 
son thereof.  Horton  v.  EMlton,  130  Ga.  466, 
60  S.  E.  1059;  Satterfield  v.  Rowan,  83  Ga. 
187,  9  S.  B.  677;  Price  v.  High  Shoals  Mfg. 
Co.,  132  Ga.  246.  64  S.  E.  87,  22  L.  R.  A.  (N. 
S.)  684;  Parker  v.  American  Woolen  Co.,  195 
Mass.  591,  81  N.  E.  468,  10  U  R.  A-  (N.  S.) 
584;  Bowling  Coal  Co.  v.  Ruffner,  117  Tenn. 
180,  100  S.  W.  116,  9  I*  R.  A-  (N.  S.)  923.  10 
Am.  &  Eng,  Ann.  Cas.  581.  There  was  an  il- 
legal invasion  of  the  property  rights  of  the 
plaintiff, ,  and  he  was  entitled  to  recover  nom- 
inal damages,  if  he  sustained  no  special  dam- 
ages.   Price  V.  High  Shoals  Mfg.  Co.,  supra. 

2.  The  pollution  of  a  stream  by  one  ri- 
parian owner  so  as  to  pollute  the  water  as  it 
passes  through  the  land  of  a  lower  riparian 
owner  gives  a  right  of  action  to  the  latter. 
If  no  measure  of  damages  is  furnished  be- 
yond the  mere  commission  of  the  tort,  nom- 
inal damages  may  be  recovered.  In  the  pres- 
ent case  there  is  no  allegation  of  diminution 
of  market  value  of  the  land,  or  of  its  rental 
value.  The  only  suggestion  in  that  direction 
is  an  allegation  that  the  plaintiff  has  been 
damaged  in  being  deprived  of  the  use  of  his 
pasture  at  least  $100  a  year.  This  is  not  a 
sufficient  allegation  as  to  rental  value.  The 
plaintiff  relies  upon  items  of  special  damages 
sought  to  be  set  up  by  him.  One  of  these  is 
comprised  in  allegations  to  the  effect  that  the 
fish  in  the  creek  which  passes  through  the 
plaintiff's  land  down  to  its  mouth  at  the 
river  had  been  totally  destroyed,  and  that 
the  fish  in  the  river  had  been  practically  de- 
stroyed; also,  that  the  plaintiff  had  been  de- 
prived of  his  fishing  privileges  in  the  creek 
passing  through  his  land,  which  he  had  en- 
Joyed  all  his  life  and  which  had  been  valu- 
able to  him;  and  that  thereby  he  had  been 
damaged  in  the  sum  of  $300.  This  allegation 
also  states  that  the  privilege  was  valuable 
to  him,  his  family,  and  his  settlement.  Of 
course,  the  statements  of  value  to  his  fam- 
ily and  his  settlement  are  wholly  irrelevant 
and  furnish  no  ground  for  recovery.  The  al- 
legation Is  also  imperfect  In  not  distinctly  al- 
leging the  value  of  the  fishing  privilege  own- 
ed by  the  plaintiff;  but  the  demurrer  does 
not  rest  on  either  of  these  last  two  potata. 
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While,  therefore,  the  allegation  is  imperfect, 
it  amounts  to  a  statement  that  the  plaintiff 
owned  a  fishing  privilege  in  the  creek  pass- 
ing through  his  land  which  had  a  pecuniary 
value;  that  this  had  been  destroyed  by  the 
conduct  of  the  defendant;  and  that  the  plain- 
tiff had  been  damaged  in  the  sum  of  $300. 
Game  running  wild  upon  the  plaintiff's  land 
is  not  owned  absolutely  by  him,  and  fish 
swimming  in  a  stream  running  through  his 
land  are  not  his  absolute  property.  He  can- 
not recover  the  value  of  fish  destroyed  in  the 
stream,  or  game  killed  on  the  land,  by  rea- 
son of  the  pollution  of  the  stream,  but  a  fish- 
ing privilege  shown  to  have  a  pecuniary  val- 
ue Is  a  property  right,  for  the  destruction  of 
which  damages  are  recoverable.  As  against 
the  demurrer  filed.  It  was  error  to  strike  the 
allegations  on  the  subject  of  the  plaintiff's 
fishing  privilege  and  its  destruction  or  In- 
Jury  by  the  defendant  As  the  plaintiff  al- 
leged an  injury  to  his  fishing  privilege  of 
pecuniary  value,  the  allegation  that  the  fish 
in  the  stream  on  his  land  were  destroyed 
should  not  have  been  stricken.  See,  in  this 
connection,  9  Cyc.  98&-991, 1000;  32  Am.  Dig. 
**Fish,'*  §  11.  There  was  no  allegation  that 
there  was  any  injury  to  or  destruction  of 
plaintiff's  hunting  privileges  of  any  pecuniary 
value,  and  the  allegation  that  game  was  de- 
stroyed should  have  been  stricken.  The  de- 
murrer admitted  the  facts  alleged  for  the 
purpose  of  the  argument.  What  the  evidence 
may  show  will  develop  on  the  trial. 

3.  The  petition  also  alleged:  "Your  peti- 
tioner shows  that  he  has  been  actually  dam- 
aged the  cost  of  building  his  said  pasture 
fence  around  the  said  1,000  acres  of  land  in 
the  sum  of  $500,  or  some  other  large  sum. 
Your  petitioner  further  shows  that,  in  addi- 
tion to  this  damage,  he  has  been  damaged  in 
being  deprived  of  the  use  of  said  pasture  at 
least  $100  a  year,  and  this  damage  is  a  con- 
tinuous one;  that  the  said  damage  in  being 
deprived  of  the  use  of  said  pasture  will 
amount  to  at  least  $1,500."  The  dfemurrer 
to  this  paragraph  should  have  been  sustain- 
ed, as  the  damages  alleged  were  not  such  as 
were  recoverable.  The  measure  of  his  dam- 
ages would  not  be  the  expense  he  incurred 
in  building  a  pasture  fence,  as  the  pasture 
fence  was  not  destroyed  or  injured  by  the 
pollution  of  the  stream,  nor  would  his  meas- 
ure of  damages  be  the  actual  value  of  the 
pasture  to  him  during  any  period.  If,  by 
reason  of  the  conduct  of  the  defendant  in 
polluting  the  stream,  the  land  was  rendered 
unfit  or  less  valuable  for  use  as  a  pasture, 
or  other  purposes  for  which  it  was  adapted 
with  the  stream  running  through  it  unpol- 
luted, in  the  absence  of  other  items  of  spe- 
cial damages,  the  measure  of  damages  of  the 
owner  would  be  the  diminution  in  the  market 
value  of  the  property  if  the  injury  was  of  a 
permanent  nature,  or  the  diminution  in  the 
rental  value,  if  the  injury  was  of  a  tem- 
porary nature.    See  Muncie  Pulp  Co.  v.  Kees- 


ling,  166  Ind.  479,  76  N.  B.  1002,  9  Am.  & 
Eng.  Ann.  Orb.  530,  and  authorities  cited  In 
the  note  on  page  534.  It  is  also  alleged  "that 
the  evaporation  of  the  said  waters  from  the 
said  creek  contaminated  by  the  said  poison- 
ous gases  and  chemicals  give  out  an  odor  in 
vapor  when  said  stream  is  drying,  or  the 
waters  evaporating,  that  is  indeed  offensive. 
Your  petitioner  shows  to  the  court  that  the 
said  contaminated  poisonous  waters  kills  veg- 
etation and  some  trees."  These  allegations 
were  too  general  in  their  nature,  and  were 
properly  stricken  on  special  demurrer.  The 
petition  further  alleged:  "Your  petitioner 
shows  that  the  said  defendant  operates  its 
plant  on  Sunday  in  disregard  of  the  laws  of 
God  and  man,  and  setting  an  example  to  the 
said  town  of  Collins  to  the  injury  of  the 
morals  and  good  citizenship  of  the  inhabit- 
ants of  that  community,  and  especially  the 
young  boys  therein."  The  demurrer  to  this 
allegation  on  the  ground  that  it  was  irrele- 
vant and  set  up  no  liability  "as  against  this 
defendant  in  favor  of  said  plaintiff"  should 
have  been  sustained.  The  fact  that  the  con- 
duct of  the  defendant  operates  "to  the  in- 
jury of  the  morals  and  good  citizenship  of 
that  community,  and  especially  the  young 
boys  therein,"  however  reprehensible  from 
a  moral  standpoint,  gave  to  the  defendant  no 
legal  right  to  damages  because  of  such  con- 
duct, nor  did  the  facts  alleged  illustrate  any 
question  involved  in  the  case. 

The  allegation  that  the  plaintiff  was  en- 
titled to  punitive  and  exemplary  damages  be- 
cause of  the  destruction  of  the  fish  in  the 
stream  should  have  been  stricken  on  demur- 
rer, as  there  were  no  allegations  in  the  peti- 
tion entitling  the  plaintiff  to  recover  dam- 
ages of  this  nature. 

The  petition  alleged :  "Your  petitioner  fur- 
ther  alleges  and  shows  that  the  said  defend- 
ant first  turned  its  said  poisonous  waters 
down  alongside  the  Seaboard  Air-Ldne  right 
of  way,  and  got  into  trouble  py  reason  of 
the  injury  they  were  doing  said  parties,  and 
the  said  defendant  changed  its  said  poisonous 
waste  waters  into  Cedar  creek  to  avoid  the 
trouble  damages  they  had  incurred  on  them- 
selves by  turning  water  down  alongside  the 
said  Seaboard  Air-Line  Railway.  Your  pe- 
titioner shows  that  the  said  defendant  has 
no  regard  for  the  rights  of  other  folks  or 
the  welfare  of  the  people,  and  especially  your 
petitioner."  These  allegations  were  demur- 
red to  on  the  ground  that  they  were  Irrele- 
vant, and  the  demurrer  should  have  been  sus- 
tained. Proof  of  these  allegations  would  give 
the  plaintiff  no  right  to  damages,  and  would 
illustrate  no  question  involved  in  the  case. 

The  third  paragraph  of  the  petition  was 
not  subject  to  the  demurrer  filed  thereto. 
The  thirteenth  paragraph  of  the  petition  was 
subject  to  the  demurrer  filed  thereto,  and 
should  have  been  stricken. 

Judgment  reversed.  All  the  JustlcoR  con- 
cur. 
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(135  Gtf.  172) 

GUTHRIE  V.  GWINNETT  COUNTY. 

(Supreme  Court  of  Georgia.     Sept  27,  1910.) 

(Syllahui  by  the  OourtJ 

Review  on  Appeal. 

The  verdict  was  authorized  by  the  evi- 
dence. The  amended  grounds  of  the  motion  for 
new  trial  complain  of  certain  excerpts  from  the 
charge  of  the  court,  in  some  instances  of  omis- 
4  sions  to  charge  (though  not  requested  in  writ- 
ing), and  in  other  instances  that  the  evidence 
did  not  authorize  the  charge.  The  charge  was 
not  altogether  free  from  cnticism.  but,  consider- 
ing the  evidence  and  the  charge  In  its  entirety, 
there  was  no  such  error  as  to  require  a  new  trial 
for  any  reason  assigned. 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  between  H.  J.  Guthrie  and  Gwin- 
nett County.  From  the  judgment,  Guthrie 
brings  error.    Affirmed. 

N.  Lk.  Hutchlns  and  M.  D.  Irwin,  for  plain- 
tiff in  error.  J.  A.  Perry,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur, 


(133  Ga.  170) 

PENNSYLVANIA  R.  CO.  ▼.  GOETCHIUS  & 

CAPERTON. 

(Supreme  Court  of  Georgia.    Sept  26»  1910.) 
(Syttabus  hy  the  Court.) 


1.  Cabbiers  (t  120*)— Cabbiage  of  Goods— 
Injuby  Thbouoh  Natubal  Detebiobation 
— LlA  BILriY— A  CTIO  Na— Instbuctions. 

After  having  issued  and  levied  an  attach- 
ment against  a  nonresident  railroad  company, 
consignors  filed  a  declaration  in  attachment, 
making  substantially  the  following  allegations: 
The  plaintiff  shipped  from  Rome,  Ga.,  to  named 
consignees  in  New  Tork  Cityi  by  way  of  the 
Southern  Railway  Company,  a  car  load  of 
peaches,  which  was  delivered  by  that  company 
to  the  defendant,  and  the  latter  carried  the 
peaches  to  their  destination,  where  thev  arrived 
m  good  condition  on  July  30th.  The  defendant 
gave  the  consignee  no  opportunity  to  unload 
the  car  the  day  of  its  arrival,  but  it  was  sent  to 
Jersey  City,  where  it  was  allowed  to  remain 
without  icinz,  or  any  steps  taken  to  prevent  de- 
cay of  the  fruit,  until  the  1st  day  of  August. 
The  failure  of  the  defendant  to  deliver  the  car 
promptly  on  the  day  of  its  arrival,  or  to  ice  it, 
was  the  cause  of  the  peaches  becoming  unmar- 
ketable, and  the  consignees  refused  to  accept 
them  when  finally  notified  by  the  defendant  that 
the  car  was  ready  for  unloading.  The  peaches 
were  lost  to  the  plaintiffs,  and  they  sue  to  re- 
cover their  value.  Held^  if  the  value  of  the 
peaches  was  lessened  because  of  becoming  un- 
sound by  reason  of  natural  deterioration  while 
in  the  possession  of  the  defendant,  without  any 
fault  on  the  part  of  the  defendant,  it  would 
not  he  liable  in  damages  to  the  plaintiffs  because 
of  such  injury,  thougn  it  occurred  without  fault 
of  the  consignees. 

(a)  As  the  evidence  authorized  the  jury  to  find 
that  the  peaches  thus  suffered  injury  while  in 
the  ixjssession  of  the  defendant,  without  fault 
on  its  part,  it  was  error  to  charge:  "If.  while 
these  peaches  were  in  the  possession  of  the  de- 
fendant company,  you  find  that  they  were  dam- 
aged, and  without  fault  on  the  part  of  the  con- 


signee, €k>etcfaiu8  ft  Co.,  of  New  Yoi^  either  for 
the  want  of  payment  of  freight  or  otherwise, 
they  became  damaged,  then  the  plaintiffs  can 
recover  the  extent  of  such  damages.'* 

LE3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  486 ;  Dec.  Dig.  }  120.*] 

2.  Review  on  Appeal. 

No  other  error  appears  from  any  of  the  as- 
dgnments  of  error,   requiring,  a  new  trial. 

Error  from  Superior  Court,  Floyd  County; 
Price  Edwards,  Judge. 

Action  by  Goetchlus  ft  Caperton  against 
the  Pennsylvania  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

G6o.  A.  H.  Harris  ft  Sons,  for  plaintiff  in 
error.  Lipscomb,  Willingham  ft  DoyaU  for 
defendants  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(US  Ga.  168) 
HILLIARD  et  al.  T.  BILLIARD. 
(Supreme  Court  of  Georgia.     Sept  28,  1910.) 

(SyUabus  hy  the  Covrt.) 

1.  Homestead  ({  22*)— Persons  KNTrnxu. 

A  child  formally  adopted  under  Civ.  Code 
1885,  (  2407,  by  a  person  who  was  the  head  of 
a  family,  became  a  beneficiary  of  an  existing 
homestead  estate  which  had  been  set  apart  to 
the  adopter  under  the  Constitution  of  1^. 

[E3d.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  |  81;  Dec.  Dig.  |  22.*] 

2.  Homestead  (|  142*)— Pebsgns  E2i7titled. 

Where,  after  a  child  in  the  manner  just  in- 
dicated had  become  a  beneficiary  of  a  homestesd 
estate,  the  head  of  the  family  died,  and  the 
homestead  estate  terminated  as  to  the  other  ben- 
eficiaries,  but  not  as  to  this  child,  she  was  en- 
titled to  possession  of  the  homestead  estate. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  t  142.*] 

3.  Objections  Without  Mebit. 

In  view  of  the  entire  petition  as  amended, 
the  objections  raised  by  demurrer  to  certain 
paragraphs  of  the  petition  were  without  merit 

4.  Demubbbr  Properly  Overruled. 

There  was  no  error  in  overruling  the  de- 
murrer. 

Error  from  Superior  Court,  Hart  County: 
D.  W.  Meadow,  Judge. 

Action  by  Lydia  Hllliard,  by  next  friend, 
against  A.  D.  Hllllard  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

Lydla  Hllllard,  a  minor,  by  hext  friend, 
brought  suit  against  A.  D.  Hllllard,  J.  M. 
Cannon,  Sr.,  G.  W.  Grizzle,  O.  C.  Madden, 
F.  A.  Weaver,  R.  C  Madden,  and  L.  T.  Wei- 
den  for  recovery  of  possession  of  certain 
land  and  the  value  of  Its  rents.  The  petition, 
as  amended,  in  substance  alleged  that  the 
defendants  were  claiming  the  land  under  a 
purcliuser  at  a  sherlflTs  sale  held  on  the  first 
Tuesday  in  May,  1900,  where  the  property 
was  sold  as  the  property  of  W.  A.  Hllllard; 
that  under  the  Constitution  of  1S6S  the  land 


*For  other  cases  see  same  topic  and  sectloD  NUMBER  in  Dec.  Dig.  St  Am.  Dig.  Key  No.  Series  A  Rep'r  Iiidcs« 
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had  been  set  apart  as  a  homestead  to  Wil- 
liam A.  Hilllard  as  the  bead  of  a  family, 
and  was  so  held  wben,  at  tbe  March  term, 
1890,  of  Hart  superior  court,  the  plaintiff, 
being  a  child,  was  formally  adopted  by  W. 
Au  Hilliard  and  given  his  name:  that  Uiere- 
upon  she  became  a  member  of  the  family  of 
W.  A.  Hilliard  and  a  co-beneficlary  of  the 
homestead  estate,  the  other  members  of  the 
family  being  his  wife  and  minor  son;  that 
William  A.  Hilliard  Is  dead,  and  the  plaln- 
tlfT  is  the  only  beneficiary  of  the  homestead 
estate,  and  as  such  is  entitled  to  possession 
of  the  land  and  the  rents  therefrom; .  that 
the  executions  under  which  the  land  was 
sold  were  based  upon  debts  contracted  after 
the  land  had  been  set  apart  as  a  homestead, 
for  which  the  homestead  property  was  not 
subject,  and  the  sale  was  void.  Paragraphs 
3  and  4  were  as  follows:  "(3)  That  petition- 
er is  a  female  under  the  age  of  21  years, 
and  as  the  adopted  child  of  the  said  Wm.  A. 
Hilliard  Is  a  beneficiary  of  said  homestead 
and  entitled  to  possession  of  said  tract  of 
land  and  to  the  rents  and  profits  thereof. 
(4)  That  said  defendants,  or  those  under 
whom  they  claim,  have  been  In  possession 
of  said  tract  of  land  since  the  5th  of  May, 
1900,  and  receiving  the  rents  and  profits 
thereof,  going  Into  possession  under  some 
pretended.  Illegal,  and  void  claim."  The  de- 
fendants demurred  to  the  petition  as  a  whole, 
on  the  grounds  that  it  failed  to  show  that 
the  plaintiff  was  a  member  of  W.  A.  Hll- 
llard*s  family  at  the  time  the  homestead  was 
set  apart,  and  that  the  petition  failed  to  set 
forth  a  cause  of  action  against  the  defend- 
ants, or  either  of  them.  They  demurred  to 
paragraph  3,  on  the  ground  that  the  facts 
set  forth  did  not  make  the  plaintiff  a  bene- 
ficiary of  the  homestead,  and  to  paragraph 
4,  on  the  grounds  that  It  did  not  allege  suffi- 
cient facts  to  put  the  defendants  on  notice 
wherein  their  possession  of  the  land  was  il- 
legal, and  under  what  void  claims  they  tool^ 
possession  of  the  land,  and  that  the  language 
used  in  the  pargaraph  was  a  mere  conclusion 
of  the  pleader.  The  court  overruled  the  de- 
murrer, and  the  defendants  excepted. 

Jas.  H.  Skelton,  Jos.  N.  Worley,  and  A. 
O.  &  Julian  McCurry,  for  plaintiffs  in  error. 
T.  G.  Dorough  and  Sam.  B.  Swilling,  for 
•defendant  In  error. 

ATKINSON,  J.  1.  The  homestead  was  set 
apart  under  article  7  of  the  Constitution  of 
1868  (Code  1873,  §  5135),  which,  among  other 
things,  declared  that  "each  head  of  a  famUy, 
•or  guardian  or  trustee  of  a  family  of  minor 
•children,  shall  be  entl.tled  to  a  homestead** 
of  realty  and  personalty,  and  that  it  shall 
be  the  duty  of  the  General  Assembly  to  pro- 
vide by  law  for  the  setting  apart  and  valu- 
ation of  the  property,  and  to  enact  laws  for 
the  full  and  complete  "protection  and  securi- 
tv  of  the  same  to  the  sole  use  and  benefit  of 


said  families  as  aforesaid.^  This  put  the 
beneficial  use  la  the  family.  The  case  of 
Dlsmuke  v.  Bady  &  Co.,  80  Ga.  280,  5  S.  E. 
494,  involved  a  homestead  set  apart  under 
the  Constitution  of  1868,  and  it  was  held: 
"Where,  in  1870,  a  father  of  minor  children 
obtained  a  homestead  in  certain  lands,  and 
subsequently,  during  the  minority  of  the  chil- 
dren, he  remarried,  his  wife,  by  virtue  of 
her  marriage,  became  a  beneficiary  of  the 
homestead,  and  it  did  not  terminate  upon  the 
arrival  of  the  children  at  majority,  and  was 
not  subject  to  the  debts  of  creditors  of  the 
homestead  to  whom  he  and  his  wife  convey- 
ed the  land,  with  the  approval  of  the  ordi- 
nary, to  secure  such  Indebtedness."  The  case 
of  Nelson  v.  Commercial  Bank,  80  Ga.  328, 
9  S.  BL  1075,  also  Involved  a  homestead  set 
apart  under  the  Constitution  of  1868;  and  It 
was  there  held:  ''Where  the  head  of  a  fam- 
ily as  such  secured  a  homestead  for  his 
minor  children  named  and  described  in  the 
application,  then  married  and  had  another 
child,  his  wife  and  his  child  by  her  became 
members  of  the  same  family  of  which  he 
was  head  when  the  homestead  was  taken; 
and  that  family  was  not  dissolved  nor  the 
homestead  right  terminated  when  the  chil- 
dren for  whose  benefit  the  homestead  was 
originally  secured  attained  majority  and 
withdrew  from  the  family.  The  homestead 
continued  to  exist  by  operation  of  law,  and 
the  wife  and  her  child  as  beneficiaries.*' 
See,  also,  Barfield  v.  Barfleld,  72  Ga.  668. 
Under  these  authorities,  the  second  wife  and 
after-bom  children  were  held  to  be  benefi- 
ciaries of  existing  homestead  estates  only  on 
the  ground  that  they  lawfully  became  mem- 
bers of  the  family.  A  child  adopted  under 
Civ.  Code  1895,  fi  2497,  would  lawfully  come 
into  the  family  of  the  person  adopting  It 
(Pace  V.  Kllnk,  51  Ga.  220),  and  for  the 
same  reason  as  a  second  wife  or  after-born 
children  would  become  a  beneficiary  of  an 
existing  homestead  estate  set  apart  and  be- 
ing enjoyed  by  the  family.  See  on  the  gener- 
al subject  cases  cited  in  15  Am.  &  Eng.  Enc. 
Law,  540,  541. 

2-4.  The  rulings  announced  in  the  remain- 
ing headnotes  do  not  require  elaboration. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(185  Gft.  174) 
HUGHES  et  al.  v.   PURCELL  et  aL 
(Supreme  Court  of  Georgia.     Sept.  28^  1910.) 

(SyUahus  hy  the  Court,) 

1.  Homestead   (S  21*)— Pebsons   Entitled— 
Abandoned  wife. 

Where  a  husband,  b^ing  the  head  of  a  fam- 
ily consisting  of  his  wife  and  minor  children, 
abandoned  them,  and  refused  to  make  applica- 
tion to  bave  a  homestead  set  apart  out  of  bis 
land  and  personal  proi>erty  under  tbe  provisions 
of  Civ.  Code  1895,  §  2806.  it  was  competent  for 
the  wife  to  malce  sucb  application,  where  she  un- 
equivocally alleged  that  the  husband  had  refused 


-«For  cihw  case*  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Roy'r  Indexes 
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to  make  the  application.  Civ.  Code  1895,  § 
2842 ;  Hirach  v.  Stinson,  112  Ga.  348,  37  S.  E. 
365. 

(a)  It  would  not  suffice  to  allege  merely  that 
the  husband  "neglected  or  refused."  Davis  v. 
Lumpkin,  106  Ga.  582,  32  S.  E.  626. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Gent.  Dig.  S$  20.  30;  Dec.  Dig.  §  21.*] 

2.  Homestead  (f  22*)— Kight  to  Fossessiots 
—'•Family." 

Wliere,  upon  appropriate  application  by  the 
wife,  land  was  laid  off  by  the  county  surveyor 
and  platted,  and  the  plat  was  duly  returned, 
filed,  and  recorded  hy  the  ordinary,  the  family 
became  beneficiaries  of  the  homestead  and  enti- 
tled to  possession  of  the  land.  Civ.  Code  1895,  § 
2874;   Gresham  v.  Johnson,  70  Ga,  631. 

(a)  The  term  "family,"  as  thus  employed,  con- 
templates children  bom  afterwards  to  the  hus- 
band and  wife  as  well  as  those  in  esse  and  des- 
ignated in  the  homestead  proceedings.  In  this 
connection,  see  Hilliard  v.  Hilliard  (Ga.)  08  S. 
E.  1110. 

[Ed.  Not^— For  other  cases,  see  Homestead, 
nee.  Dig.  S  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2C73-2691;   vol.  8,  p.  76G1.] 

3.  Homestead  (8  142*)— Action  fob  Posses- 
sion—Parties. 

In  a  suit  to  recover  x)ossession  of  land  from 
which  the  beneficiaries  of  a  homestead  exemp- 
tion have  been  unlawfully  evicted,  ordinarily 
the  husband  would  be  a  proper  party;  but  if 
the  husband  be  dead,  and  the  exemption  has 
ceased  to  exist  as  to  the  children  in  existence 
at  the  time  the  property  was  set  apart  by  rea- 
son of  death,  marriage,  or  attainment  of  ma- 
jority, but  has  not  ceased  to  exist  as  to  a  child 
born  after  the  homestead  was  set  apart,  the  wid- 
ow for  the  use  of  herself  and  such  afterbom 
child  during  its  minority  may  maintain  the  ac* 
tion.  In  this  connection  see  Braswell  v.  Me- 
Daniel.  74  Ga.  319:  Pricthett  v.  Davis,  101  G«. 
236,  28  S.  E.  666,  65  Am.  St.  Rep.  298. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  271-280 ;   Dec.  Dig.  S  142.*] 

4.  Homestead  (§  213*)— Action  fob  Posses- 
sion—Pi.e  a  ding. 

In  such  an  action,  where  it  was  alleged  that 
the  husband  was  the  owner  of  the  land,  seised 
and  possessed  thereof,  and  that  the  wife  ob- 
tained the  homestead  and  took  possession  there- 
under and  with  the  children  remained  in  pos- 
session for  more  than  seven  years,  this  was  suffi- 
cient allegation  of  title  and  -interest  to  with- 
stand a  general  demurrer. 

[Eld.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §§  394-396 ;   Dec.  Dig.  §  213.*] 

5.  Limitation    of   Actions   (8   19*)- Recov- 
ery OF  Homestead. 

The  action  being  at  law,  the  fact  that  16 
years  may  have  intervened  between  the  date  of 
eviction  and  institution  of  the  suit  will  not  bar 
the  action.  McWhorter  v.  Clicney,  121  Ga. 
541.  49  S.'E.  603.  being  an  equitable  action,  the 
ruling  there  made  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  73-85 ;   Dec.  Dig.  §  19.*] 

6.  Sufficiency  of  Pleading. 

The  allegations  relative  to  the  ouster  and 
possession  by  defendants  were  not  of  such  char- 
acter as  to  make  it  affirmatively  appear  on  the 
face  of  the  petition  that  a  title  adverse  to  the 
beneficiaries  of  the  homestead  had  been  acquired 
by  prescription. 


7.  Limitation  op  Actions  (J  19*)— Suits  to 

Recoveb  Land. 

The  petition  stated  a  cause  of  action  In  the 
nature  of  a  complaint  for  land  and  for  mesne 
profits.  No  e9uitable  relief  is  prayed.  The  stat- 
ute of  limitations  does  not  apply  to  suits  to  re- 
cover land;  lapse  of  time  being  only  available 
in  aid  of  any  prescriptive  title  which  the  defend- 
ant ma^  set  up.  As  against  a  general  demurrer, 
the  petition  set  forth  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent,  Dig.  §§  73-«5 ;  Dec  Dig.  S  19.*] 

Lumpkin  and  Beck,  JJ.,  dissenting. 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  N.  A.  Morris,  Judga 

Action  by  M.  A.  Hughes  and  others  against 
J.  H.  Purcell  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

F.  M.  Hughes  and  R.  P.  Blackburn,  for 
plaintiffs  in  error.  J.  P.  Brooke  and  P.  P. 
Du  Pre,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except 

LUMPKIN  and  BECK,  JJ.  (dissenting). 
The  allegations  indicate  an  equitable  peti- 
tion rather  than  an  action  of  ejectment  or 
complaint  for  land.  The  plaintiff  stated 
that,  "for  herself  and  the  minor  child," 
she  "brings  this  her  equitable  petition/'  and 
at  the  close  of  the  allegations  she  again 
said:  "Wherefore,  your  petitioner's  hus- 
band heing  dead,  and  she  and  her  minor 
child  being  the  only  beneficiaries  left,  she 
brings  this  her  equitable  petition,  and  prays," 
etc.  She  alleged  that  "petitioner  further 
shows  that  she  was  Ignorant  of  her  rights 
under  her  homestead,  and  not  knowing  of 
the  rights  of  defendant,  James  H.  Purcell,  she 
and  her  minor  children  vacated  said  home- 
stead by  reason  of  the  demands  and  threats 
made  by  the  defendant,  James  H.  Purcell, 
and  that  he  immediately  took  charge  and 
possession  of  same.*'  It  was  further  alleged 
that  at  the  time  when  the  demand  was  made 
by  defendant  he  insisted  that  he  had  title  to 
the  property,  and  it  appeared  that  this  oc- 
curred about  sixteen  years  before  the  suit 
was  brought  The  prayers  of  the  petition 
were  for  restoration  of  the  possession,  to 
recover  the  profits  of  the  homestead,  together 
with  the  value  of  the  timber  which  it  was  al- 
leged that  the  principal  defendant  (Purcell) 
had  removed  and  sold,  receiving  value  there- 
for, "that  she  have  such  other  and  further 
relief  in  this  case  as  in  equity  and  justice 
may  seem  meet  and  proper"  and  for  process. 
We  think  the  action  was  an  equitable  one, 
and  that  the  case  is  controlled  by  the  deci- 
sions In  Taylor  v.  James,  109  Ga.  827  (4)  (oi, 
34  S.  E.  674,  and  McWhorter  v.  Cheney,  121 
Ga.  541,  49  S.  E.  603. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  ladexe* 
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(135  Ga.  1&?) 

SOUTHEffitN  EXPRESS  CO.  ▼.  SINCLAIR. 

(Supreme  Court  of  Georgia.    Sept.  24,  1910.) 

(Syllabue  by  the  CouriJ 

1.  Limitation  of  Actions  (8  130*)— -AcnoK 
ON  Contract. 

This  was  an  action  against  a  common  car- 
rier for  the  value  of  lost  goods,  founded  upon  a 
breach  of  the  contract  of  shipment,  and  was 
barred  by  the  statute  of  limitations. 

(a)  The  suit  was  not  saved  from  the  bar  of 
the  statute  on  account  of  the  dismissal  of  a 
similar  action,  which  occurred  more  than  six 
months  prior  to  the  institution  of  the  present 
action;  nor  by  the  fact  that  the  present  action 
was  instituted  within  less  than  six  months  after 
the  final  disposition  of  a  suit  in  trover  in  favor 
of  the  plaintiff  against  the  defendant  for  recov- 
ery of  the  same  property,  in  which  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover  in 
trover. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §§  553-566;  Dec  Dig.  § 
130.*] 

2.  Qu£STioNB  Not  Consioebed. 

It  is  unnecessary  to  deal  with  other  ques- 
tions presented  in  the  record. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  Thomas  Sinclair  against  the 
Southern  Express  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

See,  also,  130  Ga.  372,  60  S.  E.  849. 

W.  K.  Miller,  for  plaintiff  in  error.  O.  H. 
ft  R.  S.  Cohen,  for  defendant  in  error. 

ATKINSON,  J.  A  number  of  questions  are 
presented  by  the  record;  but,  under  the  Yiew 
we  take  of  the  case,  It  is  unnecessary  to 
deal  with  but  one.  The  action  was  for  the 
value  of  a  trunk  and  its  contents,  which  was 
received  by  the  Southern  Express  Company 
on  March  23,  1904,  to  be  forwarded  to  New 
York.  It  was  carried  to  Washington  City, 
and  there  delivered  to  the  Adams  Express 
Company,  which  undertook  to  deliver  it  to 
the  person  to  whom  it  was  addressed  in  New 
York.  It  reached  New  York  on  the  25th  of 
March,  1904,  and,  on  account  of  the  failure 
to  deliver  it  to  the  addressee  on  that  date, 
It  was  stored  In  the  office  of  the  Adams  Ex- 
press Company.  On  the  morning  of  March 
26,  1904,  the  office  was  burned,  and  the  trunk 
destroyed  by  fire.  Valuing  the  trunk  and 
its  contents  at  $380,  the  plaintiff  on  May  25, 
1908.  more  than  four  years  from  the  date  of 
the  loss  of  the  trunk,  filed  suit  for  the  above- 
stated  value  as  principal,  with  interest  there- 
on from  March  23,  1904. 

The  action  was  founded  upon  the  breach  of 
the  contract  and,  being  such,  was  barred. 
Civ.  Code  1895,  §  3774 ;  Patterson  v.  Augusta 
&  Savannah  R.  Co.,  94  Ga.  140.  21  S.  E.  283 ; 
Palmer  v.  Southern  Express  Co.,  52  Ga.  240. 
This  was  the  third  action  which  the  plaintiff 
had  instituted.  The  first  was  one  of  a  simi- 
lar character,  filed  July  11,  1904;  but  that 
was  dismissed  by  the  plaintiff  more  than  six 


months  previous  to  the  Institution  of  the 
third  action.  The  second  action  was  a  suit 
in  -trover,  which  was  different  in  character 
both  from  the  first  and  third,  and  was  not  a 
recommencement  of  the  first  suit;  nor  was 
the  third  action  a  renewal  of  the  second. 
There  was  no  dismissal  of  the  second  action, 
but  It  was  prosecuted  to  a  final  determina- 
tion on  its  merits,  and  brought  to  this  court 
(Southern  BJxpress  Co.  v.  Sinclair,  130  Ga. 
372,  60  S.  B.  849),  where  the  judgment  of 
the  trial  court,  which  had  gone  in  favor  of 
the  plaintiff,  was  reversed.  It  is  provided  in 
av.  Code  1895.  {  3786,  that  "If  a  plaintiff 
shall  be  nonsuited,  or  shall  discontinue  or 
dismiss  his  case,  and  shall  recommence  it 
within  six  months,  such  renewed  case  shall 
stand  upon  the  same  footing  as  to  limitation 
as  the  original  case;  but  this  privilege  of 
dismissal  and  renewal  shall  be  exercised  only 
once  under  this  clause."  It  Is  manifest  that 
the  pendency  of  the  former  actions  above  re- 
cited will  not  suffice  to  remove  the  bar  of  the 
statute. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(136  Oa.  132) 

^      DENSON  V.  GEORGIA  RY.  &  EX.EC- 

TRIO  CO. 

(Supreme  Court  of  Georgia.     Sept.  23,  1910.) 

(SvUabus  hy  the  Court.) 

1.  Nboliobncb   (9   4*)  — Elkctbicitt   <W   14, 
19*)— "Obdinaby  Cabe*'— Masteb  and  Serv- 

AlfT— iKJXrBT     TO     ElMPI-OYfi— INSTBUCTIONS. 

In  an  action  for  damages  on  account  of  the 
homicide  of  the  plaintiff's  husband,  under  the 
pleading  and  the  evidence  the  following  facts 
appeared:  The  plaintiff's  husband  was  in  the 
employment  of  one  of  the  defendant's  patrons, 
and  was  charged  with  the  dut^  of  repairing 
shafting,  machinery,  "and  the  hke."  The  de- 
fendant contracted  to  deliver  into  the  plant  of 
the  company  where  the  plaintiff's  husband 
worked  currents  of  220  volts  of  electricity  on  a 
wire  for  supplying  power  and  110  volts  on  each 
of  two  other  wires  used  for  feeding  electric 
lights.  While  engaged  in  his  duties,  the  plain- 
tiffs husband  came  into  contact  with  the  wire 
or  bulb  on  an  extension  cord  connected  with  a 
wire  feeding  one  of  the  electric  lights,  and  re- 
ceived a  shock  causing  his  death.  The  defend- 
ant carried  on  its  primary  wires  to  a  transfor- 
mer located  near  the  plant  a  current  of  2,300 
volts;  said  transformer  being  for  the  purpose 
of  reducing  the  current  to  that  which  the  de- 
fendant was  to  supply  to  the  plant  Various 
acts  of  negligence  were  alleged  to  have  been 
committed  by  the  defendant  which  resulted  in 
allowing  the  wire  with  which  the  plaintifiP  came 
in  contact  to  become  charged  with  an  excessive 
and  deadly  current,  and  with  respect  to  its  fail- 
ure to  provide  suitable  appliances  whereby  this 
could  have  been  prevented.  The  jury  found  for 
the  defendant,  and  the  plaintiff  excepted  to 
the  order  of  the  court  denying  her  motion  for 
a  new  trial.  Held,  that  "ordinair  care"  is  a  rel- 
ative term,  and  the  diligence  which  will  amount 
to  ordinary  care  varies  according  to  the  cir- 
cumstances of  each  particular  case.  Central  R., 
etc.,  Co.  V.  Ryles,  84  Ga.  420,  11  S.  E.  499. 
(a)  A  power  company,  in  furnishing  electrici- 
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ty  to  patroa«v  with  respect  to  employes  of  the 
latter  rig:htfully  on  the  premises  of  the  patron 
and  likely  to  come  into  contact  with  wires  car- 
rying the  current  supplied,  is  bound  to  use  ordi- 
nary care,  which  demands  that  the  power  comr 
pany  shall  use  such  diligrence  in  preventing  in- 
juries to  such  employes  as  is  commensurate  with 
the  danger  involved  in  the  use  and  control  of 
such  a  subtle  and  deadly  agency  as  electricity. 
1  Thompson  on  Negligence,  §  804. 

(b)  The  court  charged  the  jury  as  follows: 
"If  ^ou  find,  under  the  evidence  and  the  law 
as  given  you  In  charge,  that  the  defendant  was 
supplying  electricity  to  the  building  in  which 
the  pin  in  tiff  *s  husband  was  employed  and  at 
work,  and  that  the  defendant  exercised  ordinary 
caxe  in  supplying  electric  current  and  in  sup- 
plying such  apphances  as  were  in  general  use 
at  the  time  of  the  death  of  plain tifiTs  husband, 
then  the  plaintiff  could  not  recover.  The  de- 
fendant is  not  required  to  put  in  every  latest 
device.  It  is  only  required  to  use  the  kind  of 
machiUery  in  general  use  and  that  is  reasonably 
suited  for  the  purpose  for  which  it  was  intend- 
ed ;  and  you  are  to  consider  this  at  the  time  of 
the  accident."  The  court  gave  the  jury  other 
charges  of  a  similar  nature.  Such  charges 
were  erroneous,  for  the  reason  that  it  was  a 
question  for  the  jury  to  determine  as  to  wheth- 
er or  not  the  defendant,  relatively  to  an  employ^ 
of  one  of  its  patrons  to  whom  it  was  supplying 
electricity,  had  exercised  ordinary  care  if  it  did 
not  use  the  "latest  devices/'  but  only  used  "the 
kind  of  machinery  in  general  use  and  that  Is 
reasonably  suited  for  the  purpose  for  which  it 
was  Intended." 

[E^.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  §  4;*  Electricity,  Cent.  Dig.  S  7;  Dec, 
Dig.  §§  14,  in.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  502»-5(M2;  vol.  8,  pp.  7739,  774a] 

2.   CoNTRrBUTOEY    NEGLIGENCE. 

As  between  the  plaintiff  and  the  defendant, 
there  was  no  evidence  to  authorize  a  charge 
upon  the  subject  of  negligence  on  the  part  of 
the  plaintiff's  husband.  (Lumpkin,  J.,  dissent- 
ing as  to  the  point  dealt  with  in  this  headnote.) 

H,  Trial  (§  253*)— Instructions— Failure  to 

Present  All  issues. 

The  charge:  "To  render  the  defendant  lia- 
ble for  such  negligence  as  would  entitle  the 
plaintiff  to  recover  under  the  law^  as  given  you 
in  charge,  the  evidence  must  by  a  preponderance 
go  further,  and  show  that  the  defendant  knew 
of  the  defective  condition  of  the  wires,  if  any 
is  shown,  or  of  their  operation,  if  shown,  by 
the  exercise  of  ordinary  care  as  explained,  could 
have  discovered  it  or  correct  it" — was  not  ac- 
curate, as  it  confined  the  negligence  of  the  de- 
fendant for  which  a  recovery  might  be  had  to 
•'the  defective  condition  of  the  wires  •  •  • 
or  of  their  operation,"  whereas  there  were  other 
grounds  of  negligence  involved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §§  013-623;   Dec.  Dig.  $  253.*] 

4.  Instructions. 

The  use  of  the  words  "in  your  discretion" 
by  the  court  in  the  charge  complained  of  in  the 
tenth  ground  of  the  amended  motion  for  a  new 
trial,  while  an  inapt  expression,  was  not  likely 
to  mislead  the  jury  as  to  their  province  with  re- 
spect to  the  subject-matter  of  tine  charge. 

5.  Review  on  Appeal. 

There  was  no  error,  for  any  reason  assign- 
ed, requiring  a  new  trial,  with  respect  to  the 
matters  complained  of  in  the  other  assignments 
of  error. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  A.  M.  Denson  against  the  Geor- 
gia Railway  &  Electric  Oompany,    Judgment 


for   defendant,    and   plaintiff  brlngB   error. 
Reversed. 

Jas.  li.  Key,  for  plaintiff  In  error.  Boaser 
&  Brandon  and  Colquitt  &  Oonyers,  for  de- 
fendant In  errcv. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(1S6  G«L  l#) 
STILWELL  V.  WATKINS. 
(Supreme  Court  of  Georgia.     Sept.  23,  1910.) 

(Syttahu*  lyy  the  Court,) 

1.  Appeal  and  Ebbob  (|  637*)— Bill  of  E2x- 

OEPTION  S— DiBMI  88  AL. 

A  bill  of  exceptions,  reciting  that  it  was 
tendei;ed  within  30  days  from  the  adjournment 
of  the  court,  and  followed  by  the  usual  certifi- 
cate of  the  judge,  will  not  be  dismissed,  although 
not  actually  certified  by  the  judge  until  after 
the  time  allowed  by  law  for  tendering  the  same 
had  expired,  unless  it  be  made  to  appear  that 
the  failure  of  the  judge  to  certify  the  same  with> 
in  the  period  allowed  for  tendering  the  bill  of 
exceptions  was  due  to  some  act  oi  the  plaintiff 
in  error  or  his  counsel.  Dyson  v.  Southern  Ry. 
Co..  113  Ga.  327.  38  S.  B.  74»;  Proctor  v.  Pied- 
mont Portland  Cement  dc  Lime  Co.,  134  Ga.  391. 
67  S.  E.  942. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E)rror,  Cent.  Dig.  <  2784 ;    Dec  Dig.  {  637.*] 

2.  Exceptions,  Bill  of  (|  56*)— Additional 
Cebtificate. 

Where  a  bill  of  exceptions  is  duly  and  reg- 
ularly certified  according  to  law,  an  additional 
certificate,  following  the  one  required  by  stat- 
ute, will  be  ignored  and  treated  as  surplusage. 
Dyson  v.  Southern  Ry.  Co.,  supra;  Atkins  v. 
Winter,  121  Ga.  75.  48  S.  Bl  717;  C6pdray  v. 
Savannah  Union  Station  Co.,  134  Ga.  866,  6S 
S.  B.  697. 

TEd.  Note. — For  other  cases,  see  ESzceptions, 
Bill  of,  Cent.  Dig.  §§  94-06;  Dec  Dig.  |  56. •! 

3.  Appeal  and  Erbob  (§  502*)— Bill  of  Ex- 
ceptions—Dismissal. 

Under  the  ruling  in  Southern  Mining  Co.  v. 
Brown,  107  Ga.  264.  33  S.  B.  73,  the  bill  of  ex- 
ceptions will  not  be  dismissed  on  the  ground 
that  there  was  no  bona  fide  effort  to  brief  the 
evidence  contained  in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  2618,  2620,  3126;  Dec  £Hg. 
§  592.*] 

4.  Forcible  E«ntbt  and  Detaineb  (S  6*)— De- 
fendant Claiming  Right  of  Possession  in 
Good  Faith. 

In  a  proceeding  under  CHv.  Code  1895,  f 
4808,  against  an  intruder,  the  defendant  cannot 
be  evicted  if  in  good  faith  he  claims  a  right  to 
the  possession  of  the  land.  Thompson  v.  Glover. 
120  Ga.  440,  47  S.  E.  935;  Lane  v.  Williams. 
114  Ga.  124,  39  S.  E.  919.  Under  this  rule,  the 
evidence,  bein^  conflicting,  was  not  of  such 
character  as  to  authorize  the  direction  of  a 
verdict  against  the  defendant 

[Ed.  Note,— For  other  cases,  see  Forcible  Ife- 
try  and  Detainer,  Cent  Dig.  ||  29-33;  Dec 
Dig.  S  6.*] 

Error  from  Snperlor  Ooart,  GUm^  Conn' 
ty;  N.  A.  Morris,  Judge. 

Action  between  Walter  Stilwell  and  B.  W. 
Watklns,  Sr.  From  the  Jtidgment,  StilweR 
brings  error.     Reversed. 


•For  other  cases  see  sam«  topic  and  section  NUMBER  in  Dec.  Dig.  Jk  Am.  Dig.  Key  No.  Series  Jk  Rep'rlndex.-* 
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J.  Z.  Foster  and  A.  H.  Burtz,  for  plaintiff 
In  error.  Wm.  Butt  J.  P.  Brooke,  and  D. 
W.  Blair,  for  def^idant  In  error. 

ATKINS,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(135  Oa.  lO) 

WATTS  V.  LANGSTON  et  a!. 
(Supreme  Court  of  Georgia.     Sept.  24,  1910.) 

(Syllalus  by  the  Court,) 

1.  Appeal  and  Erbob  (i§  G9,  827*)— Right 
OF  Review— Pasties. 

Where  an  attachment  was  sued  out  by  a 
creditor  against  a  firm  composed  of  two  mem- 
bers, on  the  ground  that  they  resided  out  of  the 
state,  and  was  levied  upon  sufficient  property 
to  make  the  amount  of  the  debt  sought  to  be 
collected,  and  a  replevy  bond  was  given,  with 
defendants  in  attachment  as  principals  and 
certain  persons  as  sureties,  ana  where  after- 
wards an  order  was  taken  suggesting  the  death 
of  one  of  the  principals  and  authorizing  the  case 
to  proceed  against  the  firm  and  the  surviving 
partner  and  against  the  sureties  on  the  replevy 
bond,  and  upon  the  trial  a  verdict  was  obtained 
in  favor  of  the  plaintiff  against  one  of  the  prin- 
cipals aa  Burvivmg  partner  and  in  his  individual 
capacity,  and  against  the  said  sureties,  and 
where  after  this  verdict  a  motion  for  a  new 
trial  was  made  and  granted  by  the  court,  and 
the  case  came  on  for  trial  a  second  time,  and 
the  sureties  were  allowed  to  intervene,  setting 
up,  among  others,  a  defense  based  on  the 
ground  that  their  risk  had  been  increased,  etc., 
"because  the  plaintiff  had  dismissed  one  of  the 
principal  defendants,"  and  the  issue  made  by 
this  intervention  was  tried  independently  of  the 
main  case  and  prior  thereto,  the  main  cas<* 
standing  on  the  docket  for  trial,  it  was  compe- 
tent for  the  plaintiff  in  attachment,  upon  the 
determination  of  the  issue  made  by  the  inter- 
vention of  the  sureties  by  a  verdict  of  the  jury, 
after  having  made  a  motion  for  a  new  trial, 
to  sue  out  a  direct  bill  of  exceptions  and  bring 
to  this  court  for  review  the  judgment  overruling 
the  motion  for  a  new  trial,  as  well  as  the  rul- 
ings made  by  the  court  during  the  trial  of  the 
issue  made  by  the  intervention. 

(o)  The  defendant  in  attachment  was  not  a 
necessary  party  to  this  bill  of  exceptions,  as  the 
determination  of  the  issue  involved  concerned 
only  the  plaintiff  in  attachment  and  the  sure- 
ties on  the  replevy  bond:  and  the  failure  to 
make  the  surviving  defendant  in  attachment  a 
party  will  not  work  ^a  dismissal  of  the  bill  of 
exceptions.  ,*' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  1814-1820;  Dec.  Dig.  || 
60,  827.*] 

2.  Abatement  and  Revivai*  (J  77*)— Death 
OF  One  Defendant— Pbocebdino  Against 
Otiieb  Defendant. 

Under  the  facts  stated  in  the  first  head- 
note  relative  to  the  suing  out  of  the  attachment 
against  the  debtor  firm  and  the  giving  of  a 
replevy  bond,  it  was  proper,  upon  an  order 
taken  suggestine  the  death  of  one  of  the  mem- 
bers of  the  defendant  firm,  to  allow  the  case 
to  proceed  against  the  firm  and  the  surviving 
partner  and  against  the  sureties  on  the  replevy 
bond ;  and  the  court  should  have  stricken  the 
intervention  filed  by  the  sureties,  setting  up 
ns  a  defense  against  liability  on  the  bond  the 
fact  that  the  deceased  member  of  the  firm  bad 
been  stricken  from  the  case,  and  the  case  order- 
ed to  proceed  against  the  surviving  partner, 
who  is  alleged  to  have  been  insolvent,  ana 
against  the  firm,  which  was  also  alleged  to  be 


insolvent,  while  the  estate  of  the  deceased  part- 
ner was  solvent,  and  that  the  surviving  part- 
ner failed  and  refused  to  defend  the  case,  al- 
though, as  the  interveners  set  upv  the  grounds 
of  the  attachment  were  not  true,  as  the  firm  and 
both  members  thereof  were  residents  of  the 
state  of  Georgia,  and  did  not  reside  out  of  the 
state  at  the  time  of  suing  out  the <.  attachment, 
and  that  the  risk  of  the  sureties  was  increased 
by  the  dismissal  of  the  deceased  partner  from 
the  case  and  in  consequence  of  the  other  facts 
set  up  in  the  intervention.  Civ.  Code  1895, 
§  5041  *  Stewart  v.  Barrow,  55  Ga.  664 ;  Crapp 
V.  Dodi,  92  Ga.  405  (3),  17  S.  E.  666. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  ||  488^94;  Dec.  Dig. 
I  77.*] 

Error  from  Superior  Coart,  Rabun  Connl7 ; 
J.  J.  Klmsey,  Judge. 

Action  by  M.  B.  Watts  against  J.  I.  Lang- 
ston  and  others.  Judgment  for  defendants, 
and  plalntifT  brings  error.    Reversed. 

Jos.  T.  Davis,  W.  S.  Paris,  and  Robt  Mc- 
Millan, for  plaintiff  In  error.  W.  A.  Charters 
and  H.  H.  Dean,  for  defendants  In  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(126  Oa.  162) 

WAGENER,  for  Use  o<  BANK  OF  GUM- 
MING, v.  FORSYTH  COUNTY. 

(Supreme  Court  of  Georgia.     Sept  24,  1910.) 

(Syllalmi  hy  the  Court,) 

1.  Counties  (8  121*)— Contracts. 

Where  one  entered  into  a  contract  with  the 
proper  county  authorities  for  the  furnishing  of 
material  and  for  the  building  of  a  courthouse, 
and  the  work  contemplated  by  the  contract  was 
finished  and  accepted  by  the  proper  county  au- 
thorities before  the  contract  was  entered  on  the 
minutes  of  the  ordinary,  such  a  contract  was  un- 
enforceable until  entered  on  the  minutes  of  the 
ordinary;  but  where  this  was  done  after  the 
completion  of  the  work,  in  compliance  with  a 
judgment  in  mandamus  proceedings  instituted 
to  compel  the  entry  of  the  contract  on  the  min- 
utes, the  defect  resulting  from  a  failure  to  en- 
ter the  contract  on  the  minutes  before  the  woric 
was  begun  or  completed  was  cured,  and  the  con- 
tract was  enforceable  by  an  action  instituted 
therefor. 

[Ed.  Note.— For  other  cases,  see  Counties,  Dec. 
Dig.  I  121.*] 

2.  Counties  (8  222*)— Actions— Pleading. 

There  were  sufl^dent  allegations  in  the  pe- 
tition of  the  presentation  of  plaintifiPs  demand 
and  claim  against  the  county  within  the  time 
prescribed  by  statute,  and  of  the  acceptance  of 
the  building  erected  under  the  contract  sued  on ; 
consequently  the  grounds  of  general  demurrer 
attacking  the  petition  for  the  lack  of  such  alle- 
gations should  have  been  overruled. 

[£3d.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  222.*] 

Error  from  Superior  Court,  Forsyth  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  Fred  Wagener,  for  use  of  the 
Bank  of  Gumming,  against  Forsyth  County. 
Judgment  of  dismissal,  and  plaintiff  brings 
error.     Reversed. 


*For  other  cases  see  same  topic  and  secUon  NUMBKR  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rop'r  Indexea 
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EYed  Wagener,  who  sued  for  the  use  of  the 
Bank  of  Gumming,  brought  his  petition 
against  Forsyth  county,  alleging  as  follows: 
H.  V.  Jones,  as  ordinary  of  said  county,  be- 
ing duly  authorized  under  the  law  so  to  do, 
in  behalf  of  the  county  entered  into  a  con- 
tract in  writing  with  petitioner,  wherein  it 
was  agreed  that  the  latter  would  furnish 
material  and  erect  a  courthouse  for  said 
county,  according  to  plans  and  specifications 
prescribed  for  the  same,  for  $24,000,  to  be 
paid  in  installments,  and  that  the  work 
should  be  completed  and  accepted  as  therein 
set  out  Petitioner  executed  a  bond  for  the 
faithful  performance  of  his  contract  He 
fully  complied  with  the  obligations  of  the 
contract,  and  delivered  up  the  building  to 
the  ordinary  in  perfect  repair,  clean,  and  in 
good  condition,  and  free  of  all  claims  and 
liens  whatsoever,  in  March,  1906,  and  it  was 
accepted  by  the  ordinary  and  the  committee 
duly  appointed  on  the  part  of  the  county, 
subject  to  certain  additional  work  to  be  done 
on  the  upstairs  floor,  the  plastering  and  col- 
umns, which  additional  work  was  completed 
to  the  satisfaction  of  the  ordinary  in  May, 
1906.  The  building  has  been  occupied  by  the 
authorized  officers  of  the  county,  for  all  the 
purposes  for  which  the  same  was  intended, 
continuously  since  said  date  to  the  filing  of 
the  petition.  In  the  progress  of  the  work  on 
the  building,  and  in  order  to  enable  him  to 
pay  for  the  necessary  material  and  labor 
therefor,  petitioner  gave  to  the  Bank  of  Gum- 
ming orders  upon  the  ordinary,  requesting 
him  to  deliver  to  the  said  bank  the  county 
warrants  falling  due  for  the  fourth,  fifth,  and 
sixth  payments,  upon  the  faith  of  which  or- 
ders the  bank  furnished  to  petitioner  the  full 
amounts  due  upon  each  of  said  payments; 
but  the  said  ordinary  refuses  to  pay  to  peti- 
tioner or  to  the  Bank  of  Gumming  the  sixth 
and  last  payment  due  upon  the  contract, 
amounting  to  $3,600.  Written  demand  for 
the  county  warrant  covering  said  payment 
was  presented  to  said  defendant  by  said  Bank 
of  Gumming,  through  Its  attorney,  on  the 
23d  of  March,  1907.  Petitioner  also  sues  for 
the  additional  sum  of  $165  for  extra  work 
done  upon  the  building,  consisting  of  putting 
a  double  floor  both  on  the  first  and  second 
stories,  a  steel  ceiling  lustead  of  plastering 
overhead  at  the  east  entrance  to  the  build- 
ing, and  substituting  metal  columns  for  wood- 
en columns  at  the  north,  south,  and  west 
doors,  all  of  which,  it  is  alleged,  was  agreed 
upon  and  the  price  fixed  before  said  work 
was  commenced,  as  prescribed  in  the  specifi- 
cations furnished  by  tlie  architect 

The  defendant  demurred  upon  the  follow- 
ing, among  other,  grounds:  (1)  No  cause  of 
action  is  set  out.  (2)  Plaintiff  is  not  entitled 
to  any  relief  under  the  facts  stated.  (3)  It 
does  not  appear  from  said  petition  that  the 
plaintiff's  claim  or  demand  was  presented  to 
the  proper  authorities  of  the  county  for  pay- 
ment within  12  months  after  it  became  pay- 
able.    f4)  It  is  not  alleged  that  the  contract 


sued  upon  was  Altered  upon  the  minutes  of 
the  court  of  ordinary  of  said  county  before 
the  work  thereunder  was  done.  (5)  The  peti- 
tion does  not  allege  that  the  courthouse  was 
accepted  by  the  ordinary  of  Forsyth  county 
and  its  architects.  (6)  It  is  not  stated  when 
the  contract  was  entered  of  record  upon  tlie 
minutes  of  the  ordinary.  (7)  The  petition 
does  not  set  forth  any  facts  which  make  this 
defendant  liable  for  the  extra  work  alleged 
to  have  been  done  by  the  plaintiff;  it  not  be- 
ing alleged  that  said  work  was  let  according 
to  law. 

H.  L.  Patterson  and  H.  H.  Perry,  for  plain- 
tiff in  error.  J.  P.  Brooke  and  Hines  &  Jor- 
dan, for  defendant  in  error. 

• 

BEGK,  J.  (after  stating  the  facts  as  abov^. 
As  appears  from  the  bill  of  exceptions  and 
the  Judgment  of  the  court  rendered  in  this 
case,  the  plaintiff's  petition  was  dismissed 
by  the  court  upon  the  general  demurrer. 

1.  The  contract  with  the  county,  relied  on 
by  the  plaintiff  as  the  foundation  of  his  right 
to  recover  against  defendant,  was  in  writing, 
as  is  required  by  law ;  but  it  was  not  entered 
on  the  minutes,  as  prescribed  in  section  343 
of  the  Political  Gode  of  1895,  before  the  work 
of  erecting  the  courthouse  had  begun,  nor 
even  during  the  progress  of  that  work.  Sub- 
sequently to  the  completion  of  the  buUding 
and  the  delivery  of  it  to  the  county  authori- 
ties, a  demand  was  made  upon  the  ordinary 
to  enter  the  contract  upon  his  minutes,  and 
this  demand  was  refused,  whereupon  appli- 
cation for  mandamus  was  filed  by  the  Bank 
of  Gumming,  the  usee  in  the  present  case, 
which  resulted  in  a  mandamus  absolute  re- 
quiring the  entry  of  the  (X)ntract  on  the  min- 
utes, and  in  accordance  with  this  order  the 
contract  sued  on  was  actually  entered  on  the 
minutes,  all  of  which  appears  in  the  report 
of  the  case  of  Jones  ▼.  Bank  of  Gumming; 
131  6a.  614,  63  S.  E.  36. 

The  controlling  question  in  this  case,  as 
it  stands  at  present,  is  t|rhether  the  entry  of 
the  contract  on  the  minu^  of  the  ordinary 
subsequenly  to  the  completion  of  the  work 
provided  for  in  the  contract,  at  the  command 
of  the  court  in  mandamus  proceedings,  could 
give  to  the  party  contracting  with  the  county 
the  same  rights  under  the  contract  as  if  that 
contract  had  been  entered  on  the  minutes 
previously  to  the  commencement  of  the  work 
or  during  its  progress.  The  court  below  was 
of  the  opinion  that,  if  the  contract  **i8  kept 
off  the  minutes  until  the  contract  has  been 
fully  executed  and  the  work  finished,"  it 
could  not  be  enforced  at  the  instance  of  the 
party  contracting  with  the  county.  It  has 
been  repeatedly  ruled  that  in  a  suit  against 
the  county  upon  a  contract  like  this  one  an 
allegation  that  the  same  was  in  writing  and 
had  been  entered  on  the  minutes  was  neces- 
sary to  the  maintenance  of  the  suit;  but  it 
has  never  been  held,  and  nothing  in  the  stat- 
ute requires  such  a  holding,  that  the  cott- 
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tract  could  not  be  enforced  where  it  had 
been  entered  prior  to  the  time  of  bringing 
the  suit  for  its  enforcement,  although  the 
entry  was  not  made  before  the  commence- 
ment of  the  work  or  during  its  progress. 

In  the  case  of  Jones  v.  Bank  of  Cummtng, 
supra,  where  the  Judgment  of  the  court  be- 
low granting  mandamus  absolute  against  the 
ordinary  and  requiring  him  to  enter  the  con- 
tract in  question  upon  his  minutes  was  un- 
der consideration,  Justice  Lumpkin  has  col- 
lected the  cases  bearing  upon  the  question  of 
the  validity  of  contracts  with  a  county  of 
the  character  of  that  involyed  in  this  case, 
and  (page  624  of  131  Ga.,  page  40  of  63  S.  &), 
after  reriewing  them,  says:  'The  statement 
that  the  object  of  the  law  requiring  the  entry 
of  such  contracts  on  the  minutes  is  to  give 
Information,  easily  accessible  to  the  public, 
as  to  the  character  of  contracts  being  made 
by  the  county  authorities,  is  equally  true, 
whether  the  provision  as  to  entering  on  the 
minutes  be  treated  as  mandatory  or  direc- 
tory. If  the  failure  of  the  ordinary  to  enter 
the  formal  written  contract  upon  the  minutes 
promptly  rendered  it  wholly  void,  when  did 
it  become  so?  What  would  have  been  the 
effect  if  he  had  recorded  it  on  the  day  after 
it  was  made,  or  some  day  soon  thereafter? 
At  what  point  did  the  failure  of  the  ordinary 
to  perform  his  duty,  as  the  public  may  pre- 
sume he  will  do,  render  his  written  contract 
an  absolute  nullity?  If  the  contract  was  'in- 
valid' until  recorded,  only  in  the  sense  that 
it  was  not  perfected  or  completed  in  matter 
of  formal  entry,  so  as  to  form  a  basis  for  a 
suit,  could  the  county  get  the  courthouse  and 
use  il,  and,  when  .called  on  to  pay,  respond 
that  its  official  made  the  contract  in  writing, 
but  failed  to  record  it,  and  that,  if  it  should 
now  be  recorded,  it  would  still  be  a  nullity? 
It  was  suggested  that  the  contract  might 
have  been  recorded  at  any  time  before  the 
contractor  began  work,  but,  If  not  then  re- 
corded, it  became  a  nullity.  The  statute 
makes  no  such  declaration,  and  prescribes 
no  time  within  which  the  written  contract 
remains  inchoate  and  at  end  of  which  it  be- 
comes null  because  not  entered.*' 

And  it  seems  to  us  that  the  conclusion 
from  this  argument,  when  it  is  considered  in 
connection  with  other  portions  of  the  opinion 
from  which  it  is  taken,  is  that  the  contract 
was  not  absolutely  void  or  invalid  before  it 


was  recorded,  except  'in  the  sense  that  It 
was  not  perfected  or  completed,  •  •  •  so 
as  to  form  a  basis  for  a  suit" ;  and  when  that 
defect  in  the  contract  had  been  remedied, 
either  by  the  voluntary  act  of  the  ordinary 
in  entering  it  upon  his  minutes,  or  in  enter- 
ing it  at  the  behest  of  the  court,  it  might,  if 
properly  executed  by  parties  having  author- 
ity to  execute  it  on  the  part  of  the  county, 
and  if  complied  with  by  the  other  contracting 
party,  be  enforced  by  him  Just  as  if  it  had 
been  entered  on  the  minutes  of  the  ordinary 
before  the  commencement  of  the  work.  And 
while  the  precise  question  which  we  have  un- 
der consideration  here,  as  to  whether  or  not 
the  entry  of  the  contract  on  the  minutes  of 
the  ordinary  in  obedience  to  the  writ  of  man- 
damus after  the  completion  of  the  work  pro- 
vided for  in  the  contract  would  have  the  ef- 
fect to  render  the  contract  enforceable  in  an 
action  based  thereon,  was  not  directly  involv- 
ed in  the  case  of  Jones  v.  Bank  of  Gumming, 
supra,  the  conclusion  reached  in  that  case, 
that  mandamus  should  have  issued  to  com- 
pel the  entry  of  the  contract  on  the  minutes, 
is  strongly  persuasive,  and  supports  us  in  the 
conclusion  which  we  have  announced  above, 
because,  unless  an  entry  of  the  contract  on 
the  minutes  of  the  ordinary  cured  the  defect 
which  prevented  the  enforcement  of  the  con- 
tract, it  would  seem  that  a  Judgment  order- 
ing the  entry,  in  mandamus  proceedings, 
would  have  been  entirely  nugatory  and  vain, 
and  the  court  wduld  not  have  undertaken  by 
a  Judgment  to  direct  the  performance  of  a 
vain  act. 

•2.  There  were  sufficient  allegations  in  the 
petition  of  the  presentation  of  plaintiff's  de- 
mand and  claim  against  the  county  within 
the  time  prescribed  by  statute,  and  of  the 
acceptance  of  the  buUding  erected  under  the 
contract  sued  on;  consequently  the  grounds 
of  general  demurrer  attacking  the  petition 
for  the  lack  of  such  allegations  should  have 
been  overruled. 

The  special  demurrers  were  not  passed  up- 
on by  the  court  below;  but,  as  stated  above, 
the  petition  was  dismissed  upon  grounds 
taken  in  the  general  demurrer,  and  the  ques- 
tions covered  by  the  special  demurrers  are 
left  open  for  determination  by  the  court  be- 
low. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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MEMORANDUM  DECISIONS 


COHEN  T.  BE  ALL.  (Supreme  Court  of  Geo- 
{?ia.  Sept.  23, 1910.)  Error  from  Superior  Court, 
Washington  County;  P.  B.  Seabrook,  Judge. 
Action  between  Louis  Cohen  and  O.  H.  P.  Beall. 
From  the  jndnnent,  Cohen  brinzs  err^.  Af- 
firmed by  divided  court.  WriirHt  ik  nymva. 
for  plaintiff  in  error.  J.  K.  Hines  and  B.  L. 
Gamble,  for  defendant  in  error. 

PER  CURIAM.  This  case  came  before  this 
court  upon  a  writ  of  error;  and,  the  same  being 
for  decision  by  a  full  bench  of  six  Justices,  who 
are  evenly  divided  in  opinion,  Justices  LUMP- 
KIN, BECK,  and  HOLDEN  being  in  favor  of 
a  reversal,  and  Chief  Justice  FISH,  Presiding 
Justice  EVANS,  and  Justice  ATKINSON  be- 
ing in  favor  of  an  affirmance,  it  is  considered 
and  adjudged  that  the  judgment  of  the  court  be- 
low stand  affirmed  by  operation  of  law.. 


BROOKS  MFG.  CO.  y.  SOUTHERN  BY. 
CO.  (Supreme  Court  of  North  Carolina.  April 
13,  1910.)  Appeal  from  Superior  Court,  Guil- 
ford County.  Action  by  the  Brooks  Manufact- 
uring Company  against  the  Southern  Railway 
Company.  Justice  &  Broadhurst,  for  plaintiff. 
Wilson  dt  Fergnson,  for  defendant 

PER  CURIAM.  Affirmed,  on  authority  of 
Wall-Huske  Co.  t.  Railroad,  147  N.  0.  407,  61 
S.  E.  277. 


BUCHANAN  y.  BUCHANAN.  (Supreme 
Court  of  North  Carolina.  April  6.  1910.)  Ap- 
peal from  Superior  Court,  Lee  County.  Action 
by  one  Buchanan  against  one  Buchanan.  H. 
F.  Seawell,  for  plaintiff.  Seawell  &  Mclver, 
for  defendant. 

PER  CURIAM.    Affirmed. 


COWAN,  McCLUNG  &  CO.  y.  WARD.  (Su- 
preme (3ourt  of  North  Carolina.  May  25, 1910.) 
Appeal  from  Superior  Court,  Swain  County. 
Action  by  Cowan,  McClung  &  Co.  against  one 
Ward.  A.  M.  B*ry  and  G.  L.  Jones,  for  plain- 
tiffs.   F.  C.  EMsher,  for  defendant. 

PER  CURIAM.    Affirmed. 


COZAD  y.  McADEN.  (Supreme  Court  of 
North  Carolina.  April  22,  1910.)  Appeal  from 
Superior  Court,  Graham  County.  Action  by 
one  C>ozad  against  one  McAden.  Zebulon  Weav- 
er and  J.  D.  Murphy,  for  plaintiff.  Tillett  & 
Guthrie,  Merrick  8t  Barnard,  and  Dillard  A 
Bell,  for  defendant 

PER  CURIAM.  Petition  to  dismiss  by  con- 
sent 


EARLY  y.  SOUTHERN  RY.  CO.  (Supreme 
Court  of  North  Carolina.  May  25,  1910.)  Ap- 
peal from  Superior  Court,  Buncombe  County. 
Action  by  one  Early  against  the  Southern  Rail- 
way Company.  Zebulon  Weaver,  Gay  Weaver, 
and  Craig,  Martin  &  Thomason,  for  plaintiff. 
Moore  St  Rollins,  for  defendant 

PER  CURIAM.  Affirmed,  on  authority  of 
Vassor  y.  Railroad,  142  N.  a  69,  54  S.  B.  849, 
7  U  R.  A.  (N.  S.)  950. 


GRESHAM  MFG.  CO.  y.  CARTHAGE 
BUGGY  CO.  (Supreme  Court  of  North  Caro- 
lina.    April   6,   19i0.)      Appeal   from    Superior 


Court,  Moore  County.  Action  by  the  Gresham 
Manufacturing  Company  against  the  Carthage 
Buggy  Company.  Aycock  &  Winston,  for  plain- 
tiff. H.  F.  Seawell  and  U.  Lu  Spenoe,  for  de- 
fendant 

PER  CURIAM.    Aflirmed. 


MONROE  y.  OWEN.  (Supreme  Coart  of 
NorUi  Carolina.  April  6,  191(Q  Appeal  from 
Superior  Court,  Cumberland  County.  Action 
by  one  Monroe  against  one  Owen.  StDdair  & 
Dye,  for  plaintiff.    A.  S.  Hall,  for  defendant 

PER  CURIAM.    Affirmed. 


OWENS  y.  NAVIGATION  CO.  (Sapreme 
Court  of  North  OaroUna.  Feb.  24,  1910.)  Ap- 
peal from  Superior  Court  Chowan  CJounty.  Ac- 
tion by  one  Owens  against  the  Navigation  Com- 
pany. W.  S.  Privott  and  W.  M.  Bond,  f^ 
plaintiff.    Pruden  &  Pruden,  for  defendant 

PER  CURIAM.    Affirmed. 


PADGETT  y.  SEABOARD  AIR  LINE  RY. 
CO.  (Supreme  Court  of  North  Carolina.  May 
17,  1910.)  Appeal  from  Superior  Conrt,  Rather- 
ford  County.  Action  by  one  Padgett  againet 
the  Seaboard  Air  line  Railway  Company.  B. 
A.  Justice  and  R.  S.  Eayes,  for  plaintiflL  J.  D. 
Shaw,  Ryburn  St  Hoey,  and  Murray  Allen,  for 
defendant 

PER  CURIAM.    Affimied. 


REDMOND  y.  SOUTHERN  RY.  CO.  (Su- 
preme Court  of  North  Carolina.  May  25,  1910.) 
Appeal  from  Superior  Court,  Buncombe  Coun- 
ty. Action  by  one  Redmond  against  the  South- 
ern Railway  Company.  Frank  Carter  and  H. 
C.  Chedester,  for  plaintiff.  Craig,  Martin  St 
Thomason,  for  defendant 

PER  CURIAM.    Affirmed. 


STKES  y.  WILLIAMS.  (Sapreme  Court  of 
North  Carolfaia.  April  6,  1910.)  Appeal  from 
Superior  Court,  Union  County.  Action  by  one 
Sikes  against  one  Williams.  Red  wine  Se,  Sikee, 
for  plaintiff.    J.  J.  Parker,  for  defendant. 

PER  CURIAM.    Affirmed. 


STATE  y.  BLIZZARD.  (Supreme  Court  of 
North  Carolina.  Ma^  25,  1910.;  Appeal  from 
Superior  Court,  Duplm  County.  Proceeding  by 
the  State  against  one  Blizzard.  The  Attorney 
General,  for  the  States  Stevena,  Beasley  & 
Weeks,  for  defendant 

PER  CURIAM.    Affirmed. 


STATE  y.  CATON.  (Supreme  Court  of  North 
Carolina.  May  4,  1910.)  Appeal  from  Superior 
Ck>urt,  Mecklenburg  County.  Proceeding  by  the 
State  against  one  Caton.  G.  L.  Jonesi  for  the 
State.  -T.  A.  Adams,  for  defendant 

PER  CURIAM.    Affirmed. 


STATE  y.  PAIRCLOTH.  (Supreme  Oourt 
of  North  Carolina.  March  10^  1910.)  Apoeal 
from  Superior  Court,  Sampson  County.  Pro- 
ceeding by  the  State  against  one  Fairdoth.    The 
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Attorney   General,   for  the   State.    Foi^ler  & 
Orampler,  for  defendant 

PER  CURIAM.    Affirmed. 


STATE  T.  KIIiGORE.  (Supreme  Court  of 
North  Carolina.  May  17,  1910.)  Appeal  from 
Superior  Court,  Henderson  County.  Proceeding 
by  the  State  against  one  Kilgore.  The  Attor- 
ney General  and  G.  L.  Jones,  for  the  State. 

PER  CURIAM.    Affirmed. 


STATE  T.  LEWIS.  (Supreme  Court  of  North 
Carolina.  1910.)  Appeal  from  Superior  Court, 
Nash  County.  Proceeding  by  the  State  against 
one  Lewis.  The  Attorney  General,  for  the 
State.    T.  T.  Thome,  for  defendant 

PER  CURIAM.  Motion  to  reinstate  appeal 
denied. 


STATE  T.  SMITH.  (Supreme  CJourt  of  North 
Carolina.  May  17,  1910.)  Appeal  from  Supe- 
rior Court,  Burke  County.  Proceeding  by  the 
State  against  one  Smith.  G.  L.  Jones,  for  the 
State.  A.  A.  Whitener,  R.  L.  Huffman,  and  J. 
M.  'Mull,  for  defendant. 

PER  CURIAM.     Affirmed. 


STEVENS  V.  SOUTHERN  RY.  CO.  (Su- 
preme Court  of  North  Carolina.  May  25,  1910.) 
Appeal  from  Superior  Court,  Madison  County. 
Action  bir  one  Stevens  against  the  Southern 
Railway  Conipany.  C.  B.  Mashbum  and  Gud- 
crer  &  McElroy,  for  plaintiff.  Mccre  &  Rol- 
lins, for  defendant 

PER  CURIAM.     Affirmed. 


WII>LIAMS  V.  BRANCH.  (Supreme  Court 
of  North  Carolina.  May  17,  1910.)  Appeal 
from  Superior  Court,  Burke  County.  Action  by 
one  Williams  against  one  Branch.  Avery  & 
Avery,  for  plaintiff.  S.  J.  Ervin,  J.  F.  Spain- 
hour,  and  J.  M.  Mull,  for  defendant 

PER  CURIAM.    Affirmed. 


STATE  ex  rel.  LYON,  Atty.  Gen.,  v.  CITY 
OF  COLUMBIA  et  al.  (Supreme  Court  of 
South  Carolina.    March  6,  IDIO.)    Suit  by  the 


State,  on  the  relation  ct  Lyon,  Attorney  Gen- 
era], against  the  Columbia  Water  Power  Com- 
pany, the  City  of  €k>lumbia,  and  others.  De- 
cree for  complainant.  Proceeding  in  the  orig- 
inal jurisdiction  of  the  court  by  Attorney  Gen- 
eral Lyon  against  the  Columbia  W^ater  Power 
Company,  the  Columbia  Street  Railw^ay,  Light 
&  Power  Company,-  and  the  City  of  Columbia. 
Attorney  General  Lyon  and  Porter  A.  McMas- 
ter,  for  the  motion.    Green  &  Green,  opposed. 

PER  CURIAM.  Upon  reading  and  filing  the 
report  of  A.  D.  McFadden,  Esq.,  special  master 
herein,  of  22d  January,  1910,  and  on  motion  of 
the  Attorney  General:  It  is  ordered,  adjudged, 
and  decreed  that  the  respondent  the  city  of 
Columbia,  and  the  mayor  and  aldermen  of  the 
city  of  Columbia,  and  each  of  them,  are  hereby 
enjoined  and  required  to  remove,  within  eight 
months  from  the  date  of  this  order,  the  water 
mains  and  bridge  constructed  across  the  (Co- 
lumbia Canal  by  the  city  of  Columbia,  and  lo- 
cated near  the  city  water  pumping  station,  a 
fuller  description  of  said  bridge  and  water  mains 
appearing  in  the  petition.  It  is  further  ordered 
that  a  certified  copy  of  this  order  be  served  up- 
on the  city  of  Ck)lumbia,  by  delivering  the  same 
to  the  mayor  and  clerk  of  said  city,  and  also 
served  upon  the  mayor  and  each  of  the  alder- 
men of  said  city,  and  that  this  original  order 
be  exhibited  to  each  of  them.  It  is  further  or- 
dered that  the  costs  and  disbursements  be  taxed 
by  the  clerk  of  this  court,  and  be  paid  by  the 
city  of  Columbia. 


PHENIX  INS.  CO.  OF  BROOKLYN,  N.  Y., 

V.  SHERMAN.  (Supreme  Court  of  Appeals  of 
Virginia.  June  6, 1910.)  Error  to  Circuit  Court, 
Wise  0)unty.  Action  by  J.  B.  Sherman  against 
the  Phenix  Insurance  Comypany  of  Brooklyn,  N. 
Y.  Judgment  for  plaintiff.  Defendant  brings 
error.  Keversed.  Fhlegar  ft  Powell  and  Irvine 
ft  Morrison,  for  plaintifiF  in  error.  Bullitt  ft 
(jhalkley  and  W.  S.  Mathews,  for  defendant  in 
error. 

PER  CURIAM.  The  court  being  of  opinion 
that  this  case  is  controlled  by  the  opinion  and 
judgment  of  this  court  in  the  case  of  Phcenix 
Insurance  Company  of  Hartford,^ Conn.,  v.  J.  B. 
Sherman,  decided  November  18,'  1909,  and  re- 
ported in  G6  S.  E.  81,  it  is  therefore  ordered 
that  the  judgment  of  the  circuit  court  of  Wise 
county  be  reversed,  and  this  court  will  enter 
such  judgment  as  the  circuit  court  should  have 
entered.    Reversed. 


End  ot  Cases  in  Vol.  6& 
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EYed  Wagener,  who  sued  for  the  use  of  the 
Bank  of  Gumming,  brought  his  petition 
against  Forsyth  county,  alleging  as  follows: 
H.  V.  Jones,  as  ordinary  of  said  county,  be- 
ing duly  authorized  under  the  law  so  to  do, 
in  behalf  of  the  county  entered  into  a  con- 
tract in  writing  with  petitioner,  wherein  it 
was  agreed  that  the  latter  would  furnish 
material  and  erect  a  courthouse  for  said 
county,  according  to  plans  and  specifications 
prescribed  for  the  same,  for  $24,000,  to  be 
paid  in  installments,  and  that  the  work 
should  be  completed  and  accepted  as  therein 
set  out  Petitioner  executed  a  bond  for  the 
faithful  performance  of  his  contract  He 
fully  complied  with  the  obligations  of  the 
contract,  and  delivered  up  the  building  to 
the  ordinary  in  perfect  repair,  clean,  and  in 
good  condition,  and  free  of  all  claims  and 
liens  whatsoever,  in  March,  1906,  and  it  was 
accepted  by  the  ordinary  and  the  committee 
duly  appointed  on  the  part  of  the  county, 
subject  to  certain  additional  work  to  be  done 
on  the  upstairs  floor,  the  plastering  and  col- 
umns, which  additional  work  was  completed 
to  the  satisfaction  of  the  ordinary  in  May, 
1906.  The  building  has  been  occupied  by  the 
authorized  officers  of  the  county,  for  all  the 
purposes  for  which  the  same  was  intended, 
continuously  since  said  date  to  the  filing  of 
the  petition.  In  the  progress  of  the  work  on 
the  building,  and  in  order  to  enable  him  to 
pay  for  the  necessary  material  and  labor 
therefor,  petitioner  gave  to  the  Bank  of  Gum- 
ming orders  upon  the  ordinary,  requesting 
him  to  deliver  to  the  said  bank  the  county 
warrants  falling  due  for  the  fourth,  fifth,  and 
sixth  payments,  upon  the  faith  of  which  or- 
ders the  bank  furnished  to  petitioner  the  full 
amounts  due  upon  each  of  said  payments; 
but  the  said  ordinary  refuses  to  pay  to  peti- 
tioner or  to  the  Bank  of  Gumming  the  sixth 
and  last  payment  due  upon  the  contract, 
amounting  to  $3,600.  Written  demand  for 
the  county  warrant  covering  said  payment 
was  presented  to  said  defendant  by  said  Bank 
of  Gumming,  through  its  attorney,  on  the 
23d  of  March,  1907.  Petitioner  also  sues  for 
the  additional  sum  of  $165  for  extra  work 
done  upon  the  building,  consisting  of  putting 
a  double  fioor  both  on  the  first  and  second 
stories,  a  steel  ceiling  instead  of  plastering 
overhead  at  the  east  entrance  to  the  build- 
ing, and  substituting  metal  columns  for  wood- 
en columns  at  the  north,  south,  and  west 
doors,  all  of  which,  it  is  alleged,  was  agreed 
upon  and  the  price  fixed  before  said  work 
was  commenced,  as  prescribed  in  the  specifi- 
cations furnished  by  the  architect 

The  defendant  demurred  upon  the  follow- 
ing, among  other,  grounds:  (1)  No  cause  of 
action  is  set  out.  (2)  Plaintiff  is  not  entitled 
to  any  relief  under  the  facts  stated.  (3)  It 
does  not  appear  from  said  petition  that  the 
plaintiff's  claim  or  demand  was  presented  to 
the  proper  authorities  of  the  county  for  pay- 
ment within  12  mouths  after  it  became  pay- 
able.   (4)  It  is  not  alleged  that  the  contract 


sued  upon  was  entered  upon  the  minutes  of 
the  court  of  ordinary  of  said  county  b^ore 
the  work  thereunder  was  done.  (5)  The  peti- 
tion does  not  allege  that  the  courthouse  was 
accepted  by  the  ordinary  of  Forsyth  county 
and  its  architects.  (6)  It  is  not  stated  when 
the  contract  was  entered  of  record  upon  the 
minutes  of  the  ordinary.  (7)  The  petition 
does  not  set  forth  any  facts  which  make  this 
defendant  liable  for  the  extra  work  alleged 
to  have  been  done  by  the  plaintiff;  It  not  be- 
ing alleged  that  said  work  was  let  according 
to  law. 

H.  L.  Patterson  and  H.  H.  Perry,  for  plain- 
tiff in  error.  J.  P.  Brooke  and  Hines  &  Jor- 
dan, for  defendant  in  error. 

BEGK,  J.  (after  stating  the  facts  as  abov^. 
As  appears  from  the  bill  of  exceptions  and 
the  judgment  of  the  court  rendered  in  this 
case,  the  plain tiff*s  petition  was  dismissed 
by  the  court  upon  the  general  demurrer. 

1.  The  contract  with  the  county,  relied  on 
by  the  plaintiff  as  the  foundation  of  his  right 
to  recover  against  defendant,  was  in  writing, 
as  is  required  by  law ;  but  it  was  not  entered 
on  the  minutes,  as  prescribed  in  section  343 
of  the  Political  Gode  of  1895,  before  the  work 
of  erecting  the  courthouse  had  begun,  nor 
even  during  the  progress  of  that  work.  Sub- 
sequently to  the  completion  of  the  building 
and  the  delivery  of  it  to  t^e  county  authori- 
ties, a  demand  was  made  upon  the  ordinary 
to  enter  the  contract  upon  his  minutes,  and 
this  demand  was  refused,  whereupon  appli- 
cation for  mandamus  was  filed  by  the  Bank 
of  Gumming,  the  usee  in  the  present  case, 
which  resulted  in  a  mandamus  absolute  re- 
quiring the  entry  of  the  ton  tract  on  the  min- 
utes, and  in  accordance  with  this  order  the 
contract  sued  on  was  actually  entered  on  the 
minutes,  all  of  which  appears  in  the  report 
of  the  case  of  Jones  ▼.  Bank  of  Gumming; 
131  6a.  614,  63  S.  E.  36. 

The  controlling  question  in  this  case,  as 
it  stands  at  present,  is  tirhether  the  entry  of 
the  contract  on  the  minu^  of  the  ordinary 
subsequenly  to  the  completion  of  the  work 
provided  for  in  the  contract,  at  the  command 
of  the  court  in  mandamus  proceedings,  could 
give  to  the  party  contracting  with  the  county 
the  same  rights  under  the  contract  as  if  that 
contract  had  been  entered  on  the  minutes 
previously  to  the  commencement  of  the  woiic 
or  during  its  progress.  The  court  below  was 
of  the  opinion  that,  if  the  contract  '48  kept 
off  the  minutes  until  the  contract  has  been 
fully  executed  and  the  work  finished,"  it 
could  not  be  enforced  at  the  instance  of  the 
party  contracting  with  the  county.  It  has 
been  repeatedly  ruled  that  in  a  suit  against 
the  county  upon  a  contract  like  this  one  an 
allegation  that  the  same  was  in  writing  and 
had  been  entered  on  the  minutes  was  neces- 
sary to  the  maintenance  of  the  suit;  but  it 
has  never  been  held,  and  nothing  in  the  statp 
ute  requires  such  a  holding,  that  the  con- 
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tract  could  not  be  enforced  where  It  had 
been  entered  prior  to  the  time  of  bringing 
the  suit  for  its  enforcement,  although  the 
entry  was  not  made  before  the  commence- 
ment of  the  work  or  during  its  progress. 

In  the  case  of  Jones  v.  Bank  of  Cummtng, 
supra,  where  the  judgment  of  the  court  be- 
low granting  mandamus  absolute  against  the 
ordinary  and  requiring  him  to  enter  the  con- 
tract In  question  upon  his  minutes  was  un- 
der consideration,  Justice  Lumpkin  has  col- 
lected the  cases  bearing  upon  the  question  of 
the  validity  of  contracts  with  a  county  of 
the  character  of  that  Involyed  In  this  case, 
and  (page  624  of  131  Ga.,  page  40  of  63  S.  &), 
after  reriewing  them,  says:  "The  statement 
that  the  object  of  the  law  requiring  the  entry 
of  such  contracts  on  the  minutes  is  to  give 
information,  easily  accessible  to  the  public, 
as  to  the  character  of  contracts  being  made 
by  the  county  authorities,  is  equally  true, 
whether  the  provision  as  to  entering  on  the 
minutes  be  treated  as  mandatory  or  direc- 
tory. If  the  failure  of  the  ordinary  to  enter 
the  formal  written  contract  upon  the  minutes 
promptly  rendered  it  wholly  void,  when  did 
It  become  so?  What  would  have  been  the 
effect  if  he  had  recorded  It  on  the  day  after 
it  was  made,  or  some  day  soon  thereafter? 
At  what  point  did  the  failure  of  the  ordinary 
to  perform  his  duty,  as  the  public  may  pre- 
sume he  will  do,  render  his  written  contract 
an  absolute  nullity?  If  the  contract  was  'in- 
valid' until  recorded,  only  in  the  sense  that 
it  was  not  perfected  or  completed  In  matter 
of  formal  entry,  so  as  to  form  a  basis  for  a 
suit,  could  the  county  get  the  courthouse  and 
use  ii,  and,  when  ^called  on  to  pay,  respond 
that  its  official  made  the  contract  in  writing, 
but  failed  to  record  it,  and  that.  If  it  should 
now  be  recorded,  it  would  still  be  a  nullity? 
It  was  suggested  that  the  contract  might 
have  been  recorded  at  any  time  before  the 
contractor  began  work,  but,  if  not  then  re- 
corded, it  became  a  nullity.  The  statute 
makes  no  such  declaration,  and  prescribes 
no  time  within  which  the  written  contract 
remains  inchoate  and  at  end  of  which  it  be- 
comes null  because  not  entered." 

And  it  seems  to  us  that  the  conclusion 
from  this  argument,  when  it  is  considered  in 
connection  with  other  portions  of  the  opinion 
from  which  it  is  taken.  Is  that  the  contract 
was  not  absolutely  void  or  invalid  before  it 


was  recorded,  except  'in  the  sense  that  it 
was  not  perfected  or  completed,  ♦  •  ♦  so 
as  to  form  a  basis  for  a  suit'* ;  and  when  that 
defect  in  the  contract  had  been  remedied, 
either  by  the  voluntary  act  of  the  ordinary 
in  entering  it  upon  his  minutes,  or  in  enter- 
ing it  at  the  behest  of  the  court,  it  might,  if 
properly  executed  by  parties  having  author- 
ity to  execute  it  on  the  part  of  the  county, 
and  if  complied  with  by  the  other  contracting 
party,  be  enforced  by  him  just  as  If  it  had 
been  entered  on  the  minutes  of  the  ordinary 
before  the  commencement  of  the  work.  And 
while  the  precise  question  which  we  have  un- 
der consideration  here,  as  to  whether  or  not 
the  entry  of  the  contract  on  the  minutes  of 
.the  ordinary  in  obedience  to  the  writ  of  man- 
damus after  the  completion  of  the  work  pro- 
vided for  in  the  contract  would  have  the  ef- 
fect to  render  the  contract  enforceable  in  an 
action  based  thereon,  was  not  directly  involv- 
ed In  the  case  of  Jones  v.  Bank  of  Gumming, 
supra,  the  conclusion  reached  in  that  case, 
that  mandamus  should  have  Issued  to  com- 
pel the  entry  of  the  contract  on  the  minutes, 
is  strongly  persuasive,  and  supports  us  In  the 
conclusion  which  we  have  announced  above, 
because,  unless  an  entry  of  the  contract  on 
the  minutes  of  the  ordinary  cured  the  defect 
which  prevented  the  enforcement  of  the  con- 
tract, it  would  seem  that  a  judgment  order- 
ing the  entry,  In  mandamus  proceedings, 
would  have  been  entirely  nugatory  and  vain, 
and  the  court  wduld  not  have  undertaken  by 
a  judgment  to  direct  the  performance  of  a 
vain  act 

,2.  There  were  sufficient  allegations  in  the 
petition  of  the  presentation  of  plaintiff's  de- 
mand and  claim  against  the  county  within 
the  time  prescribed  by  statute,  and  of  the 
acceptance  of  the  buUding  erected  under  the 
contract  sued  on;  consequently  the  grounds 
of  general  demurrer  attacking  the  petition 
for  the  lack  of  such  allegations  should  have 
been  overruled. 

The  special  demurrers  were  not  passed  up- 
on by  the  court  below;  but,  as  stated  above, 
the  petition  was  dismissed  upon  grounds 
taken  In  the  general  demurrer,  and  the  ques- 
tions covered  by  the  special  demurrers  are 
left  open  for  determination  by  the  court  be- 
low. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


